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ANSWER BRIEF ON THE MERITS 

INTRODUCTION 

The facts here are simple.  A bartender complained to her 

boss about unpaid wages.  In response, he fired her and 

threatened to report her to immigration authorities.   

The issue presented is not whether California law protects 

the bartender’s complaint.  It does.  Contrary to the Labor 

Commissioner’s suggestion that without the protection of the 

general whistleblower statute, an employee affected by such a 

violation would have no recourse, Labor Code section 98.6 

specifically protects employees who complain about unpaid 

wages.1  The lower courts agreed that the bartender’s complaint 

is protected under that statute. 

Instead, the issue is whether her complaint is also 

protected under section 1102.5, which “provides whistleblower 

protections to employees who disclose wrongdoing to authorities.”  

(Lawson v. PPG Architectural Finishes, Inc. (2022) 12 Cal.5th 

703, 709 (Lawson).)  As relevant here, the statute requires proof 

that the employee was “disclosing information” about unlawful 

conduct.  (§ 1102.5, subd. (b) (hereafter § 1102.5(b)).)  This 

requirement of “disclos[ure]” reflects the statute’s longstanding 

focus on protecting whistleblowers who reveal information to 

government and law enforcement agencies.  Although the statute 

now includes certain disclosures that private-sector employees 

make within their own companies, it is not—and has never 

1  All undesignated statutory references are to the Labor Code. 
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been—a protection for ordinary workplace complaints, many of 

which are covered by other statutes like section 98.6.  Section 

1102.5 serves a different purpose: encouraging employees to put 

otherwise hidden information about lawbreaking into the hands 

of those who will address the violation once it is brought to light. 

The Court of Appeal held that because section 1102.5(b) 

requires “disclos[ure],” it does not apply when, as here, the 

employee complains about unlawful conduct to someone who 

already knows about that conduct.  Indeed, here the complaint 

was made to the very person alleged to be engaging in the 

unlawful conduct.  The Court of Appeal was correct.  When an 

employee makes a complaint to someone she knows (or should 

know) is already aware of the unlawful conduct, that complaint is 

not a disclosure, and it falls outside section 1102.5. 

STATEMENT OF THE CASE 

A. The Legislature enacts Labor Code section 
1102.5 to protect employees who disclose 
wrongdoing to public agencies. 

The Legislature enacted section 1102.5 in 1984.  At that 

time, the statute’s antiretaliation provision focused solely on 

disclosure to public agencies: “No employer shall retaliate against 

an employee for disclosing information to a government or law 

enforcement agency, where the employee has reasonable cause to 

believe that the information discloses a violation of state or 

federal statute, or violation or noncompliance with a state or 

federal regulation.”  (Stats. 1984, ch. 1083, § 1, p. 3698, emphasis 
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added.)  Thus, the statute did not protect internal disclosures by 

private-sector employees to their employers.   

The Legislature instead sought to encourage the flow of 

information to public agencies that could act to investigate and 

correct such violations.  (See Assem. Com. on Labor and 

Employment, Analysis of Assem. Bill No. 2452 (1983–1984 Reg. 

Sess.) as introduced Jan. 24, 1984 [noting “a number of reported 

instances where employees have been fired or threatened for 

‘blowing the whistle’ on illegal activities of their employer”]; Div. 

of Labor Standards Enforcement, Enrolled Bill Rep. on Assem. 

Bill No. 2452 (1983–1984 Reg. Sess.) Aug. 22, 1984 [proponents 

argued that “Any worker who wishes to disclose a possible 

violation of the law by his/her employer should, in the interests of 

law and order, have the right to do so without recrimination or 

retaliation in any form” (emphasis added)].)2 

The statute remained unchanged for nearly two decades.  

In 2003, the Legislature amended section 1102.5 “in response to a 

series of high-profile corporate scandals and reports of illicit 

coverups,” including widely publicized financial fraud at Enron 

and WorldCom.  (Lawson, supra, 12 Cal.5th at p. 710.)  

Consistent with the statute’s original purpose, these amendments 

sought to encourage “early detection of corporate wrongdoing.”  

(Stats. 2003, ch. 484, § 1, p. 3517.)  The idea was to expose 

wrongdoing before it could do significant harm to the public.  Bill 

supporters highlighted the toll that financial fraud takes on 

 
2  The Labor Commissioner’s motion for judicial notice includes 
copies of the bill reports and analyses cited in this brief.  
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“ ‘workers, pensioners, investors, and others,’ ” and hoped that 

expanding whistleblower protections “would give California an 

‘early warning system’ ” that might “ ‘preempt the devastation 

that comes with corporate fraud.’ ”  (Assem. Com. on Judiciary, 

Analysis of Sen. Bill No. 777 (2003–2004 Reg. Sess.) as amended 

May 29, 2003, p. 3.)   

In crafting this later bill, the Legislature remained focused 

on disclosure to public agencies.  Thus, among other things, the 

2003 legislation created a whistleblower hotline at the Attorney 

General’s office to field calls and make referrals to appropriate 

public agencies.  (Stats. 2003, ch. 484, § 4, p. 3519.)  The bill also 

included a legislative statement that “The employees of a 

corporation are in a unique position to report corporate 

wrongdoing to an appropriate government or law enforcement 

agency,” and that employees should be encouraged to notify a 

public agency “when they have reason to believe their employer is 

violating laws enacted for the protection of corporate 

shareholders, investors, employees, and the general public.”  

(Stats. 2003, ch. 484, § 1, pp. 3517–3518.)  Aside from slight, 

nonsubstantive changes, section 1102.5(b) remained unchanged.  

It continued to apply only to “disclosing information to a 

government or law enforcement agency” (Stats. 2003, ch. 484, § 2, 

p. 3518), and did not protect disclosures private-sector employees 

might make within their companies or firms. 

At the same time, the Legislature recognized that reports 

by public employees within their agencies may fall within the 

statute.  The 2003 legislation added a new provision—section 
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1102.5, subdivision (e) (hereafter section 1102.5(e))—stating that 

“[a] report made by an employee of a government agency to his or 

her employer is a disclosure of information to a government or 

law enforcement agency pursuant to subdivisions (a) and (b).”  

(Stats. 2003, ch. 484, § 2, p. 3518.)  This provision codified 

Gardenhire v. Housing Authority (2000) 85 Cal.App.4th 236, 242–

243 (Gardenhire), which held that the statute protected a public 

employee who reported unlawful conduct within her own agency.  

(See Sen. Com. on Judiciary, Analysis of Sen. Bill No. 777 (2003–

2004 Reg. Sess.) as introduced Feb. 21, 2003, p. 2.) 

B. The Legislature expands the statute to protect 
internal disclosures by private-sector 
employees, but continues to require disclosure 
of wrongdoing. 

In 2013, the Legislature enacted three bills that altered 

section 1102.5(b). 

Two of those bills—Assembly Bill No. 263 and Senate Bill 

No. 666—focused on low-wage immigrant workers.  These bills 

featured various provisions unrelated to section 1102.5.  As 

relevant here, the Legislature amended section 98.6 to prohibit 

retaliation against employees who make written or oral 

complaints that they are owed unpaid wages.  (Stats. 2013, 

ch. 577, § 3; Stats. 2013, ch. 732, § 2; see Lab. Code, § 98.6, 

subd. (a).)  The Legislature also defined immigration-related 

threats as an adverse employment action.  (Stats. 2013, ch. 577, 

§ 4; see Lab. Code, § 244, subd. (b).)  And it made threatening to 

contact immigration authorities illegal if done with retaliatory 

purpose.  (Stats. 2013, ch. 732, § 4; see Lab. Code, § 1019, 
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subds. (a) & (b)(1)(D).)  Each of these other forms of prohibited 

conduct applies in this case.  The lower courts here found that the 

employer violated sections 98.6 and 244, and they did not 

question the Labor Commissioner’s determination that the 

employer also violated section 1019.  (CT 188–189; typed opn. 3, 

18.) 

By themselves, Assembly Bill No. 263 and Senate Bill No. 

666 would not have altered section 1102.5’s exclusive focus on 

disclosures to public agencies.  (See Stats. 2013, ch. 577, § 5; 

Stats. 2013, ch. 732, § 6.)  Their changes to section 1102.5 dealt 

with other issues.3  Instead, it was a different bill—Senate Bill 

No. 496—that expanded protection to employees “disclosing 

information . . . to a person with authority over the employee or 

another employee who has the authority to investigate, discover, 

or correct the violation or noncompliance,” thereby protecting for 

the first time internal disclosures by private-sector employees.  

(Stats. 2013, ch. 781, § 4.1; see Legis. Counsel’s Dig., Sen. Bill No. 

496 (2013–2014 Reg. Sess.).) 

Unlike the other two bills, Senate Bill No. 496 did not focus 

on low-wage immigrant workers.  It focused instead on the 

California Whistleblower Protection Act and related 

administrative procedures for state employees.  (Sen. Rules Com., 

 
3  These bills amended section 1102.5(b) to protect employees 
who provide information to public bodies conducting hearings and 
investigations, and they expanded the class of persons prohibited 
from engaging in retaliation to include any person acting on the 
employer’s behalf.  (Legis. Counsel’s Dig., Sen. Bill No. 666 
(2013–2014 Reg. Sess.); Legis. Counsel’s Dig., Assem. Bill No. 263 
(2013–2014 Reg. Sess.).) 
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Off. of Sen. Floor Analyses, Rep. on Sen. Bill No. 496 (2013–2014 

Reg. Sess.) as amended Sept. 6, 2013, p. 1.)  A legislative report 

describes this bill’s proposed amendments to section 1102.5(b) as 

“prudent changes to the corresponding anti-retaliation provisions 

of the Labor Code” to protect, among other things, “internal 

complaints,” but does not identify any particular impetus for 

these changes.  (Id. at pp. 4–5.)4 

Eventually, the Legislature partially merged the three 

bills.  (Stats. 2013, ch. 577, §§ 5, 5.5, 7; Stats. 2013, ch. 732, §§ 6, 

6.5, 9; Stats. 2013, ch. 781, §§ 4, 4.1, 5.)  But there is no sign that 

the Legislature’s decision to expand section 1102.5(b) to protect 

internal disclosures by private-sector employees stemmed from a 

specific concern about low-wage immigrant workers, unlike its 

stated justifications for the other amendments described above.  

Without Senate Bill No. 496, section 1102.5 would have 

continued to apply only to disclosures made to public agencies.  

(See Stats. 2013, ch. 577, § 7; Stats. 2013, ch. 732, § 9.)  And as 

discussed, it was the other two bills—not Senate Bill No. 496—

that focused on immigrant workers. 

Also notable is what the Legislature did not do in 2013.  

The year before, a published Court of Appeal decision held that 

 
4  Senate Bill No. 496 also amended section 1102.5(b) to prohibit 
retaliation by an employer who “believes that the employee 
disclosed or may disclose information” to authorities, as well as to 
protect disclosures relating to violations of local law.  (Legis. 
Counsel’s Dig., Sen. Bill No. 496 (2013–2014 Reg. Sess.).)  And it 
clarified that whistleblower protection applies regardless 
whether the employee makes the disclosure as part of his or her 
job duties.  (Stats. 2013, ch. 781, §§ 4, 4.1.) 
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“the report of information that [is] already known d[oes] not 

constitute a protected disclosure” under section 1102.5(b), in part 

because the statutory term “ ‘disclos[e]’ ” requires revelation of 

something previously hidden.  (Mize-Kurzman v. Marin 

Community College Dist. (2012) 202 Cal.App.4th 832, 858–859 

(Mize-Kurzman).)  Despite overhauling the statute in 2013, the 

Legislature took no action to abrogate or otherwise cast doubt on 

Mize-Kurzman, even though an analogous federal law had 

recently been amended to redefine “disclosure.”  (See 5 U.S.C. 

§ 2302(f)(1)(B); Whistleblower Protection Enhancement Act of 

2012, Pub.L. No. 112-199 (Nov. 27, 2012) 126 Stat. 1466.)  Thus, 

as relevant here, section 1102.5 continues to require proof that 

the employee was “disclosing information” about unlawful 

conduct (§ 1102.5(b)) just as it has since its enactment in 1984. 

C. A bartender complains to her boss about 
unpaid wages, prompting him to fire and 
threaten her. 

The underlying events took place in early 2014, just after 

the 2013 amendments went into effect. 

A.C.R. was a bartender at Kolla’s Night Club in Orange 

County.  (CT 35.)5  She complained to Gonzalo Sanalla Estrada, 

the nightclub’s owner, about unpaid wages for three shifts.  (CT 

35; see CT 147–148.)  This complaint upset Estrada.  (CT 35.)  He 

threatened to report A.C.R. “to the ‘immigration authorities,’ ” 

 
5  Like the Labor Commissioner, we refer to A.C.R. by her 
initials.  (See OBOM 6, fn. 2; typed opn. 2, fn. 4.) 
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fired her, and warned her never to return to the nightclub.  

(Ibid.) 

A.C.R. filed a retaliation complaint with the Department of 

Labor Standards Enforcement (DLSE).  (CT 147, 155–156.)  The 

agency investigated A.C.R.’s complaint and confirmed her 

allegations.  (CT 147, 159.)  Estrada acknowledged that A.C.R. 

had complained about unpaid wages, but he disagreed about the 

amount she had been due.  (CT 159.)  In late 2015, the agency 

sent Estrada a letter summarizing its determination that 

Estrada—along with Kolla’s, Inc., the company that operated the 

nightclub—had engaged in unlawful retaliation.  (CT 158–161.)  

It ordered Kolla’s and Estrada to take remedial measures.  (CT 

159–160.) 

D. The trial court enters a default judgment based 
on Labor Code section 98.6, which protects 
complaints about unpaid wages.  The court 
declines to enter judgment based on section 
1102.5. 

Kolla’s and Estrada ignored the agency’s determination 

letter.  (CT 153.)  The Labor Commissioner sued, asserting claims 

under both section 98.6 and section 1102.5.  (CT 31.)  The 

complaint focused on the section 98.6 claim.  (CT 32–40.) 

The section 1102.5 portion of the complaint contained few 

specific allegations.  It quoted section 1102.5, then alleged on 

information and belief that A.C.R.’s “foregoing protected activity 

was a contributing factor” in the retaliation she suffered.  (CT 

40–41.)  Elsewhere in the complaint, the Labor Commissioner 

alleged that A.C.R. had “a good faith, reasonable belief that 
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her . . . complaint disclosed a violation” of the law.  (CT 35.)  But 

the Labor Commissioner did not allege that Estrada had been 

unaware of the unpaid wages when A.C.R. complained about 

them. 

Kolla’s and Estrada failed to answer the complaint, and the 

Labor Commissioner sought a default judgment.  (CT 69–70.)  

The trial court ultimately agreed to enter judgment on the 

section 98.6 claim after requiring the Labor Commissioner to 

prove up the defaulted claims.  The court concluded that there 

was only one violation of section 98.6 rather than two because the 

termination and immigration threat “were essentially 

simultaneous, in a single conversation.”  (CT 183.)  As for the 

section 1102.5 claim, the court determined that the Labor 

Commissioner failed to state a claim because the retaliation 

A.C.R. suffered “was a result of her having complained only to her 

employer,” rather than to a government or law enforcement 

agency.  (CT 181–182.)    

The court entered judgment against Kolla’s and Estrada, 

imposing a civil penalty for a single violation of section 98.6.  (CT 

194; typed opn. 5.) 



 20 

E. The Court of Appeal affirms in part, holding 
that complaints that reveal no new information 
are not disclosures under section 1102.5. 

The Labor Commissioner appealed, challenging the trial 

court’s treatment of both claims.  (Typed opn. 5–6.)6   

The Court of Appeal confirmed that A.C.R.’s “conduct was 

protected by [section 98.6] because she was complaining about 

unpaid wages.”  (Typed opn. 18.)  It unanimously agreed with the 

Labor Commissioner that Kolla’s violated section 98.6 twice: first 

by terminating A.C.R. and then by threatening her with 

immigration consequences.  And, the court decided, it was 

appropriate to impose liability for each.  (Typed opn. 18–19.)  As a 

result, the court reversed with instructions to double the civil 

penalties.  (Typed opn. 19–20.) 

As for the section 1102.5 claim, the Court of Appeal 

unanimously agreed that the trial court erred when it held that 

the statute only protects disclosures to a public agency.  (Typed 

opn. 7–8; dis. typed opn. 1.)  The majority concluded, however, 

that the trial court’s error was harmless.  It held that 

“ ‘disclosing’ ”—the key term in section 1102.5(b)—requires “the 

revelation of something new, or at least believed by the discloser 

to be new, to the person or agency to whom the disclosure is 

made.”  (Typed opn. 10.)  Here, however, the Labor Commissioner 

never alleged that Estrada—the person to whom A.C.R. 

 
6  The Court of Appeal later granted the Labor Commissioner’s 
motion to dismiss the appeal as to Estrada.  (Typed opn. 2, fn. 3; 
OBOM 13, fn. 6.)  As a result, the Court of Appeal’s disposition 
refers only to Kolla’s. 
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complained—was unaware of her unpaid wages.  (Typed opn. 11.)  

Nor was there any basis to infer that A.C.R.’s complaint was 

news to Estrada.  He “had an obligation to ensure payment of 

wages,” and he responded furiously when A.C.R. complained.  

(Ibid.)  The majority found his actions “completely counter-

intuitive if indeed he was unaware of her unpaid wages.”  (Ibid.)   

Justice Fybel dissented from the majority’s section 1102.5 

holding, arguing that the statute protects complaints about 

unlawful conduct even if that conduct is already known to the 

complaint’s recipient.   

LEGAL ARGUMENT 

I. “[D]isclosing information” under section 1102.5 does 
not include complaints about matters already known 
to the recipient. 

A. Disclosure requires that something unknown 
be revealed. 

Section 1102.5(b) protects employees from retaliation for 

“disclosing information” about unlawful activity.  The Court of 

Appeal began its analysis with the word “ ‘disclosing’ ” (typed 

opn. 10), and the Labor Commissioner accepts this is the key 

statutory term (see OBOM 16–18).  We agree. 

When interpreting a statute, this Court looks to the text’s 

plain meaning.  (Smith v. LoanMe, Inc. (2021) 11 Cal.5th 183, 

190 (Smith).)  If the statutory language is clear, its ordinary 

meaning typically controls.  (Ibid.)  “When attempting to 

ascertain the ordinary, usual meaning of a word, courts 

appropriately refer to the dictionary definition of that word.”  
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(Wasatch Property Management v. Degrate (2005) 35 Cal.4th 

1111, 1121–1122.) 

Disclosure has a settled meaning that governs its meaning 

within the statute.  It means revealing something hidden or 

otherwise unknown.  (See Merriam-Webster 

<https://www.merriam-webster.com/dictionary/disclose> [as of 

Mar. 18, 2022] [“to make known or public”; “to expose to view”]; 

Black’s Law Dict. (11th ed. 2019) [“To make (something) known 

or public; to show (something) after a period of inaccessibility or 

of being unknown; to reveal”]; Black’s Law Dict.: Third Pocket 

Edition (2006) p. 212 [“The act or process of making known 

something that was previously unknown; a revelation of facts”]; 

Concise Oxford American Dict. (11th ed. 2006) p. 255 [“make 

(secret or new information) known. . . . allow (something) to be 

seen, esp. by uncovering it”]; Compact Oxford English Dict. (1st 

ed. 1971) p. 417 [“To open up (that which is closed or shut); to 

unclose, unfold, to unfasten”].)   

Given this definition, courts interpreting section 1102.5(b) 

have repeatedly recognized, as the Court of Appeal majority 

below explained, that “disclosing information” requires that new 

information be revealed.  (Typed opn. 10 [“The word ‘disclose’ 

means ‘to make known’ or to ‘open up to general knowledge,’ 

especially ‘to reveal in words (something that is secret or not 

generally known),’ ” quoting Webster’s 3d New Internat. Dict. 

(1981) p. 645]; Mize-Kurzman, supra, 202 Cal.App.4th at p. 858 

[applying same definition]; see Hager v. County of Los Angeles 

(2014) 228 Cal.App.4th 1538, 1550 (Hager) [“we accept the 

https://www.merriam-webster.com/dictionary/disclose
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dictionary definition of ‘disclosure’ as used by the court in Mize-

Kurzman”], disapproved on another ground in Lawson, supra, 12 

Cal.5th at p. 718, fn. 2.)7 

The Labor Commissioner claims that disclosure may 

include things that are not entirely new—as in drawing a curtain 

“ ‘to [disclose] once again the lobby.’ ”  (OBOM 17, emphasis 

added.)  Though unconventional, that sense of the word might 

work for visual perception: a physical object might be visible, 

then hidden from view, and then disclosed again.  But for 

disclosing information—and especially information about 

unlawful conduct—it makes little sense to say that disclosure 

includes matters already known.  Once a person knows about 

unlawful conduct, they do not just unlearn it; telling them 

something they already know is not a second disclosure. 

The Labor Commissioner contends, in the alternative, that 

disclosure could include informing the recipient not just about the 

7  Courts have applied the same definition when interpreting the 
words “disclose” and “disclosure” in other contexts.  (See Huffman 
v. Office of Personnel Management (Fed.Cir. 2001) 263 F.3d 1341,
1349–1350 (Huffman) [based on dictionary definitions, “the term
‘disclosure’ [in the federal Whistleblower Protection Act] means
to reveal something that was hidden and not known”],
superseded by statute as stated in Nasuti v. Merit Systems
Protection Bd. (Fed.Cir. 2013) 504 F.Appx. 894, 896; Caribbean
Shippers Ass’n, Inc. v. Surface Transp. Bd. (D.C. Cir. 1998) 145
F.3d 1362, 1364 [plain meaning of “disclosure” did not include
company’s purely “internal use of information”]; Schmidt v. U.S.
Dept. of Veterans Affairs (E.D.Wis. 2003) 218 F.R.D. 619, 630
[“The court will define the term ‘disclose’ to mean the placing into
the view of another information which was previously
unknown”].)
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underlying conduct, “but also that the employee intends to 

challenge it.”  (OBOM 18.)  This theory is outside the issue 

presented and lacks support in the record and the statute.  The 

Labor Commissioner’s complaint did not allege that A.C.R. told 

Estrada she intended to challenge his unlawful practices (by, for 

instance, contacting the DLSE).  The complaint merely alleges 

that A.C.R. “complained . . . about unpaid wages,” then suffered 

immediate retaliation.  (CT 35.) 

This theory also conflicts with the statutory text.  

“[D]isclosing information” under section 1102.5(b) refers to the 

underlying facts constituting the violation, not the employee’s 

views about it or the remedies the employee might or might not 

pursue because of it.  For disclosure of information to be 

protected activity, the employee must have “reasonable cause to 

believe that the information discloses a violation of” the law.  

(Ibid., emphasis added.)  In this context, “information” can only 

mean information about the underlying conduct.  Communicating 

information about one’s plans to challenge the conduct does not 

“disclose[ ] a violation of” the law—it is the employee’s response to 

a purported violation. 

In sum, if an employee conveys information that she 

knows—or should know—the recipient is already aware of, that 

is not a disclosure under the statute.  That rule applies, for 

instance, if the employee conveys information already in the 

public domain.  (See Mize-Kurzman, supra, 202 Cal.App.4th at 

p. 859 [trial court “did not err in instructing that reporting 

publicly known facts is not a disclosure”].)  And it is also true 
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where, as here, the employee complains directly to someone she 

knows is the wrongdoer.  That kind of internal complaint may be 

protected by other statutes—as it is here, under section 98.6—but 

it is not covered by section 1102.5.  Had the Legislature intended 

a different result, it could have used a more general term, such as 

“reporting” or “communicating,” but it chose “disclosing.” 

B. The Labor Commissioner’s arguments about 
statutory context are misplaced. 

The Labor Commissioner urges this Court to look beyond 

the ordinary meaning of “disclosing” to the rest of the statutory 

framework.  (OBOM 18–19.)  We agree that statutory terms must 

be understood in context (see Smith, supra, 11 Cal.5th at p. 190), 

but here that context bolsters the Court of Appeal’s holding.  

Even if this Court decides that the word “disclosing” does not 

resolve the issue presented, the rest of the statutory scheme 

confirms why the Court of Appeal was correct. 

The Labor Commissioner contends that the decision below 

“cannot be squared” with other parts of section 1102.5, 

particularly in “the context of disclosures to government and law 

enforcement agencies.”  (OBOM 18.)  She suggests that under the 

Court of Appeal’s holding, the statute would protect only the first 

person to disclose information to a public agency.  (OBOM 18–

19.)   

This argument overlooks a safe harbor built into the 

statute that protects employees who reasonably—but 

incorrectly—believe their communication discloses new 

information.  To benefit from whistleblower protection, the 
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employee need only have “reasonable cause to believe that the 

information discloses a violation” of the law.  (§ 1102.5(b).)  Thus, 

an employee is protected even if, unbeknownst to them, someone 

else has already disclosed the same information.  The Court of 

Appeal’s holding is sensitive to this statutory language, and thus 

eschews any “first report” rule.  (Typed opn. 10 [disclosure 

depends on “the revelation of something new, or at least believed 

by the discloser to be new” (emphasis added)], 16 [“We do not 

advocate for a first report rule”].)  As a result, disclosures after 

the “first report” may be protected if the employee reasonably 

believes that the information has not yet been disclosed. 

Contrary to the dissent’s suggestion (dis. typed opn. 8), the 

statute’s “discloses a violation” clause aligns with the plain 

meaning of “disclosing information” (§ 1102.5(b)).  As the 

majority recognized, “reasonable cause to believe that the 

information discloses a violation” (ibid.) means that statutory 

protection turns in part on “the employee’s subjective belief about 

the information being disclosed” (typed opn. 10, fn. 8).  The 

“discloses a violation” clause modifies the “disclosing information” 

clause to protect employees who reasonably, but wrongly, believe 

they are disclosing new information.8 

 
8  It also protects those who make a reasonable mistake about 
whether the underlying conduct is illegal.  (See Nejadian v. 
County of Los Angeles (2019) 40 Cal.App.5th 703, 719 [under 
section 1102.5(b), “the employee must show only that he or she 
reasonably believed that there was a violation of a statute, rule, 
or regulation”].) 
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The Court of Appeal did not establish a “first report” rule, 

and thus the Labor Commissioner cannot rely on Hager, supra, 

228 Cal.App.4th 1538.  (See OBOM 19, 26–27.)  Hager rejected a 

“first report” rule, at least for public employees reporting within 

their own agency, but was careful to note that “The report of 

‘publicly known’ information or ‘already known’ information is 

distinct from a rule in which only the first employee to report or 

disclose unlawful conduct is entitled to protection from 

whistleblower retaliation.”  (Hager, at p. 1552.)  Here, the Court 

of Appeal’s holding is about “already known” information, an 

issue Hager left undecided. 

If anything, Hager’s discussion of a related provision—

section 1102.5(e)—highlights why “disclosing information” under 

subdivision (b) is limited to the revelation of new information.  

For public employees reporting within their own agencies, section 

1102.5(e) supplies a special rule: “A report made by an employee 

of a government agency to their employer is a disclosure of 

information to a government or law enforcement agency pursuant 

to subdivisions (a) and (b).”  (Emphasis added.)  Subdivision (e)’s 

use of different terms—“[a] report” and “a disclosure”—shows the 

Legislature understands those terms to convey distinct concepts.  

(See National Lawyers Guild, San Francisco Bay Area Chapter v. 

City of Hayward (2020) 9 Cal.5th 488, 500 & fn. 7 [varying 

language within the same statute “suggests an intent to convey a 

different idea”].)  Indeed, there is a basic difference between 

those two words: unlike disclosure, “[a] report does not 
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necessarily reveal something hidden or unknown.”  (Hager, 

supra, 228 Cal.App.4th at p. 1550.) 

Section 1102.5(e) protects mere reporting, but only for 

internal reporting by public employees.  The statute thus implies 

that in other settings—including internal reporting by private-

sector employees—a report that conveys information already 

known to the recipient is not a protected disclosure.  (See Hager, 

supra, 228 Cal.App.4th at p. 1550 [this textual distinction 

suggests that “a public employee must merely ‘report’ unlawful 

conduct, and other employees must ‘disclose,’ unlawful conduct”; 

if the Legislature did not intend that distinction, “it is up to the 

Legislature to resolve this issue, not this court”].) 

It makes sense that the statute would provide broader 

protection for public employees.  As the Court of Appeal 

explained, “government entities occupy positions of public trust,” 

and public employees are uniquely situated to remedy unlawful 

conduct that could harm the public, even when their reports do 

not disclose new information.  (Typed opn. 14–15.)  Thus, the 

Legislature recognized in enacting a related statute that “public 

servants best serve the citizenry when they can be candid and 

honest without reservation in conducting the people’s business.”  

(Gov. Code, § 8547.1.) 

For public employees, internal reporting about matters of 

public interest is an inherent part of the job.  Consider the facts 

of Gardenhire, supra, 85 Cal.App.4th 236.  There, an employee of 

a public housing agency reported waste and self-dealing by other 

agency personnel.  (Id. at pp. 238–240.)  The persons to whom she 
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reported within the agency were “themselves public employees 

and charged with the protection of the public interest” (id. at 

p. 242), something that would not be true of a private employer.  

Similarly, in Colores v. Board of Trustees (2003) 105 Cal.App.4th 

1293, 1312–1313, a state university employee reported internally 

about alleged misuse of public funds.  Her reports were protected 

under section 1102.5 even though she was “simply doing her job 

when she uncovered the unauthorized use of state assets.”  (Id. at 

p. 1312.)  Given that she was “employed by a governmental 

agency,” “she had every reason to expect that [the university 

supervisor with whom she shared the information] would not 

sweep the information under the rug.”  (Ibid.; see Patten v. Grant 

Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, 1386 

(Patten) [“disclosing the allegedly unauthorized use of public 

assets” is “a whistleblowing archetype”], disapproved on another 

ground in Lawson, supra, 12 Cal.5th at p. 718, fn. 2.) 

Next, the Labor Commissioner asserts that under the 

majority’s approach, an employee’s disclosure to a public agency 

that her employer was stealing from customers would not be 

protected activity unless the agency was unaware that theft is 

illegal.  (OBOM 19; see dis. typed opn. 7–8.)  This hypothetical 

misinterprets the statute and the Court of Appeal’s decision.  As 

discussed, what matters is whether the employee reasonably 

believes he or she is disclosing information about conduct that 

violates the law.  The Court of Appeal’s holding does not, as the 

dissent fears, require “that the illegal nature of that wrongdoing 

[be] previously unknown.”  (Dis. typed. opn. 7.)  In the dissent’s 



 30 

theft hypothetical, an employee’s disclosure to a public agency 

would be protected so long as the employee reasonably believes 

the public agency is unaware that the employer is stealing from 

customers. 

Finally, the Labor Commissioner discusses CACI No. 4603, 

a model jury instruction for whistleblower claims.  (OBOM 19–20; 

see dis. typed opn. 4.)  But model jury instructions are not an 

independent source of law; they seek to distill the law.  This 

Court routinely disapproves jury instructions that get the law 

wrong.  (E.g., Sandoval v. Qualcomm Incorporated (2021) 12 

Cal.5th 256, 282–283 [model instruction failed to adequately 

explain essential element].)  In any event, CACI No. 4603 

properly requires “disclosure,” and its Directions for Use (2020) 

at pages 1305 and 1307 reference Mize-Kurzman, supra, 202 

Cal.App.4th at p. 858. 

C. Other parts of the statute confirm disclosure’s 
ordinary meaning. 

The Labor Commissioner’s argument fails to contend with 

two other aspects of section 1102.5(b) that buttress the Court of 

Appeal’s holding. 

First, in the “disclosing information” clause, the list of 

recipients to whom the disclosure may be made includes a public 

agency or “a person with authority over the employee or another 

employee who has the authority to investigate, discover, or 

correct the violation or noncompliance.”  (§ 1102.5(b).)  By adding 

these “person[s] with authority” in the 2013 amendments, the 

Legislature essentially broadened the statute from government 
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and law enforcement agencies to those who play an analogous 

role within a private company or firm.  These persons and 

entities have something in common: they are well placed to 

investigate and correct the problem once it is revealed. 

By contrast, a person who already knows about the 

unlawful conduct is unlikely to correct it in response to an 

employee’s complaint.  As the Court of Appeal majority observed, 

the statutory “requirement that the recipient of the information 

have ‘authority’ to investigate the violation indicates it feels a 

protected ‘disclosure’ is made to someone in a position to fix the 

violation—not the person engaged in the wrongdoing.”  (Typed 

opn. 13, fn. 10; see typed opn. 15, quoting Mize-Kurzman, supra, 

202 Cal.App.4th at p. 859.)  A supervisor who is perpetrating the 

unlawful conduct—like Estrada in this case—is unlikely to 

change that conduct in response to a complaint by a subordinate.  

The facts here bear that out because he doubled down by firing 

A.C.R. and threatening to call immigration authorities. 

Second, the statute protects employees “providing 

information to, or testifying before, any public body conducting 

an investigation, hearing, or inquiry,” so long as the “the 

employee has reasonable cause to believe that the information 

discloses a violation of” the law.  (§ 1102.5(b).)  The Legislature 

added this provision in 2013 with a specific problem in mind: 

workers were afraid to testify at legislative hearings to “expose” 

and “shed light on” illegal conduct.  (Assem. Com. on Judiciary, 

Analysis of Sen. Bill No. 666 (2013–2014 Reg. Sess.) as amended 

May 7, 2013, p. 7.)  Thus, like the “disclosing information” clause, 



 32 

the “providing information” clause promotes disclosure of 

information that would otherwise be hidden and whose revelation 

furthers enforcement of the law.   

II. The Labor Commissioner’s alternative arguments 
fail to overcome the statute’s plain language.  

A. Legislative history does not equate reporting 
and disclosure in this context. 

The Labor Commissioner notes that imprecise language 

appears in legislative analyses and reports from 1984 and 2003, 

with the term “disclose” seemingly used interchangeably with 

other words.  (OBOM 20–21.)  In that period, however, the 

Legislature was not addressing the scope of protection for 

internal disclosures by private-sector employees.  Before 2013, 

the statute only protected disclosures to public agencies, not to 

private employers.  More importantly, the Legislature has 

consistently used “disclose” and its variations in the statute itself.  

Thus, the provisions at issue require “disclosing information” 

with “reasonable cause to believe that the information discloses a 

violation of” the law.  (§ 1102.5(b), emphasis added.)  For private-

sector employees like A.C.R., the statute has never encompassed 

mere reporting, complaining, or communicating within the 

employee’s company or organization.   

The Labor Commissioner also points to section 1102.5(e).  

(OBOM 22.)  Contrary to her assertion, adding subdivision (e) did 

not make “report” equivalent to “disclose” for all purposes under 

the statute.  Instead, as already discussed, the Legislature 

specified that a report counts as a disclosure for a particular 
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scenario: “[a] report made by an employee of a government 

agency to their employer.”  (§ 1102.5(e).)  Subdivision (e) left in 

place the disclosure requirement for private-sector employees 

contacting public agencies, as well as for public employees 

making a disclosure outside their own agency.  This divergent 

treatment only supports the Court of Appeal’s holding. 

Next, the Labor Commissioner quotes comments related to 

the 2013 amendments, which used phrases like “ ‘report 

concerns,’ ” “ ‘demand[ ],’ ” and “ ‘spoken up.’ ”  (OBOM 23.)  The 

cited references to “demanding” compliance with labor laws and 

protecting employees who have “spoken up” pertain to early 

versions of Senate Bill No. 666 and Assembly Bill No. 263, which 

focused on low-wage immigrant workers.  (Assem. Com. on 

Judiciary, Analysis of Sen. Bill No. 666 (2013–2014 Reg. Sess.) as 

amended May 7, 2013, p. 4; Assem. Com. on Labor and 

Employment, Analysis of Assem. Bill No. 263 (2013–2014 Reg. 

Sess.) as amended Apr. 11, 2013, p. 8.) 

At the time these legislative analyses were drafted, Senate 

Bill No. 666 and Assembly Bill No. 263 would not have expanded 

the “disclosing information” clause of section 1102.5(b) to include 

internal disclosures by private-sector employees.  (See Sen. 

Amend. to Sen. Bill No. 666 (2013–2014 Reg. Sess.) May 7, 2013; 

Assem. Amend. to Assem. Bill No. 263 (2013–2014 Reg. Sess.) 

Apr. 11, 2013.)  The quoted statements address other parts of the 

proposed legislation, such as amendments to prohibit 

immigration-related threats.  Comments about other proposed 
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enactments do not inform the meaning of “disclosing information” 

under section 1102.5(b).   

When the Legislature later enacted Assembly Bill No. 263, 

it included an uncodified preamble that refers to “workers be[ing] 

able to report concerns to their employers.”  (Stats. 2013, ch. 732, 

§ 1.)  Understood in context, however, the statement about 

“report[ing] concerns” (ibid.) refers to the immigrant-focused 

provisions first proposed in Assembly Bill No. 263, not the 

“disclosing information” clause of section 1102.5(b).  The 

Legislative Counsel’s Digest does not mention any change to the 

“disclosing information” clause.  (Legis. Counsel’s Dig., Assem. 

Bill No. 263 (2013–2014 Reg. Sess.).)  That makes sense because, 

by itself, the bill would have left that clause untouched.  (See 

Stats. 2013, ch. 732, § 9 [amendment to the “disclosing 

information” clause was dependent on enactment of Senate Bill 

No. 496].) 

Moreover, a general statement about reporting concerns—

appended to a broader bill that amended several statutes—does 

not tell us whether a complaint like A.C.R.’s qualifies as 

“disclosing information” under section 1102.5(b).  The best 

indication of legislative intent remains the plain language of the 

statute itself, which requires disclosure.  (See People v. Gonzalez 

(2017) 2 Cal.5th 1138, 1146 [though uncodified statute was 

entitled to consideration, “it is only an aid” and “cannot be used 

to contradict the actual words used by the Legislature” in the 

codified section at issue].) 
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B. The Court of Appeal’s holding aligns with prior 
case law. 

The Labor Commissioner’s brief features a standalone 

argument about past Court of Appeal decisions.  (OBOM 24–29.)  

These decisions are relevant to the issue presented only if their 

reasoning is instructive or if the Legislature intended to adopt it.  

That the Court of Appeal might have chosen one side of a 

purported conflict does not mean it was wrong on the merits.  In 

any event, there is no relevant conflict in the law. 

In Jaramillo v. County of Orange (2011) 200 Cal.App.4th 

811, 826, the employer did not dispute that the employee’s 

complaint was a “disclosure” under the statute’s plain language.  

Had the employer mounted such an argument, it would have 

failed for reasons that do not apply to private-sector employees 

like A.C.R.  Jaramillo involved an internal complaint by a public 

employee, so revelation of new information was not required—a 

mere “report” was sufficient.  (See id. at p. 826 [discussing 

Gardenhire, supra, 85 Cal.App.4th 236, which section 1102.5(e) 

codified].)  Jaramillo speculated that a complaint to the 

wrongdoer might prompt him to correct his behavior, but also 

recognized that the wrongdoer “may be the last person who might 

be willing to do anything about it.”  (Jaramillo, at p. 827; see id. 

at p. 829.) 

Hager also involved an internal report by a public 

employee, and it expressly relied on section 1102.5(e).  (Hager, 

supra, 228 Cal.App.4th at p. 1550.)  Contrary to the Labor 

Commissioner’s suggestion, Hager did not “reject[ ] Mize-

Kurzman’s dictionary definition of ‘disclosure.’ ”  (OBOM 26.)  
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Rather, Hager “accept[ed] the dictionary definition of ‘disclosure’ 

as used by the court in Mize-Kurzman” but explained why that 

definition did not apply to an internal report by a public 

employee.  (Hager, at p. 1550.)   

Hager separately rejected the employer’s argument that 

section 1102.5 includes a “first report” rule.  (Hager, supra, 228 

Cal.App.4th at pp. 1550–1552.)  But as already discussed, Hager 

distinguished such a rule from the one the Court of Appeal 

properly applied here, which involves “ ‘already known’ 

information.”  (Id. at p. 1552.)  And while Hager noted the 

statute’s “broad purpose” (ibid.), there the statute’s purpose 

tracked the plain language of subdivision (e).  Hager does not 

suggest that the overall purpose of the statute could override its 

plain language when a private-sector employee makes an 

internal complaint to someone she knows, or should know, is 

already aware of the wrongdoing.  

The Labor Commissioner criticizes Mize-Kurzman, supra, 

202 Cal.App.4th 832, because Mize-Kurzman cited federal 

precedent that has since been superseded by amendments to the 

federal whistleblower statute.  (OBOM 27.)  To begin with, Mize-

Kurzman’s holding about “what constitutes disclosure protected 

by California law” flowed from what the court called the 

“ordinary sense” of the word disclosure.  (Mize-Kurzman, at 

pp. 858–859.)  Mize-Kurzman looked to federal cases for 

guidance, but the plain meaning of “ ‘disclosing’ ” and 

“ ‘discloses’ ” as used in section 1102.5(b) was an independent 

basis for its decision.  (Mize-Kurzman, at p. 859.) 
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Furthermore, any comparison to federal law exposes a flaw 

in the Labor Commissioner’s argument.  Congress amended the 

federal Whistleblower Protection Act in 2012 to include within its 

definition of “disclosure” situations in which “the disclosure 

revealed information that had been previously disclosed.”  (5 

U.S.C. § 2302(f)(1)(B); see Whistleblower Protection 

Enhancement Act of 2012, Pub.L. No. 112-199 (Nov. 27, 2012) 

126 Stat. 1466; OBOM 27.)  Congress thereby abrogated the 

federal cases that Mize-Kurzman cited, including Huffman, 

supra, 263 F.3d 1341, and essentially adopted the definition the 

Labor Commissioner urges here. 

Unlike Congress, however, our Legislature has not adopted 

such a definition.  The Legislature revamped section 1102.5 in 

2013, shortly after Mize-Kurzman was decided and after 

Congress amended the federal Whistleblower Protection Act.  Yet 

the Legislature took no action in response to Mize-Kurzman’s 

interpretation of disclosure or the then-recent federal legislation.  

(See In re W.B. (2012) 55 Cal.4th 30, 57 [“the Legislature is 

presumed to know about existing case law when it enacts or 

amends a statute”].)  Nor has the Legislature changed the 

meaning of “disclosing information” in the years since, despite 

twice amending the statute in other ways.  (See Stats. 2015, 

ch. 792, § 2; Stats. 2020, ch. 344, § 2.)   

Although legislative inaction is not always informative, 

here the Legislature’s apparent acquiescence in the then-existing 

California precedent is hard to ignore.  If Mize-Kurzman was not 

enough to get the Legislature’s attention, Hager remarked in 
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2014 that Mize-Kurzman may have “highlighted an inconsistency 

in the statute”—its divergent treatment of public employees and 

private-sector employees based on a distinction between the 

words “disclosure” and “report.”  (Hager, supra, 228 Cal.App.4th 

at p. 1550.)  Yet as the Court of Appeal observed here, “the 

Legislature has chosen not to resolve the ‘inconsistency’ that [the 

Hager] opinion identified.”  (Typed opn. 16.) 

Not only is the Legislature presumed to be aware of 

existing case law, the Legislature has in fact amended section 

1102.5 in response to Court of Appeal decisions.  As discussed, it 

enacted section 1102.5(e) with the express purpose of codifying 

Gardenhire, supra, 85 Cal.App.4th 236.  (Sen. Com. on Judiciary, 

Analysis of Sen. Bill No. 777 (2003–2004 Reg. Sess.) as 

introduced Feb. 21, 2003, p. 2.)  Another decision appears to have 

spurred one of the 2013 amendments.  Edgerly v. City of Oakland 

(2012) 211 Cal.App.4th 1191, 1200–1205, held that section 1102.5 

does not apply to violations of local law.  According to Edgerly, 

that was “a question of first impression.”  (Id. at p. 1202.)  The 

next year, as part of the 2013 amendments, the Legislature 

expanded section 1102.5 to cover local rules and regulations.  

(Legis. Counsel’s Dig., Sen. Bill No. 496 (2013–2014 Reg. Sess.); 

see § 1102.5, subds. (a)–(c).)  Although the Legislature did not 

specify its intent to abrogate Edgerly, the Legislature is 

presumed to have “ ‘amended statutes “ ‘ “in the light of such 

decisions as have a direct bearing upon them.” ’ ” ’ ”  (People v. 

Superior Court (Sahlolbei) (2017) 3 Cal.5th 230, 236.) 
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In addition, the Legislature appears to have codified a 

different aspect of Mize-Kurzman: its holding that activity 

otherwise protected under the statute does not lose protection 

just because the disclosure is made as part of the employee’s job 

duties.  (See Mize-Kurzman, supra, 202 Cal.App.4th at pp. 856–

858; Stats. 2013, ch. 781, §§ 4, 4.1 [amending section 1102.5, 

subdivisions (a) and (b), to add that these subdivisions apply 

“regardless of whether disclosing the information is part of the 

employee’s job duties”].)  The Legislature did not explain its 

specific intent to codify this part of Mize-Kurzman, but as with 

Edgerly, the timing is unlikely to be coincidental.  Despite these 

other amendments to section 1102.5, and unlike Congress’s 

change to the federal statute, the Legislature has taken no action 

to expand “disclosing information” to include information about 

unlawful conduct already known to the recipient. 

Finally, the Labor Commissioner claims that some cases 

have used “report” and “disclose” interchangeably.  (OBOM 23–

24.)  But these cases do not address whether a mere “report” by a 

private-sector employee within his or her company is protected 

under section 1102.5.  There is no reason to think the Legislature 

incorporated such a rule into the statute based on cases that 

failed to address the issue.   

C. Other whistleblower statutes that feature
dissimilar language do not cast doubt on the
Court of Appeal’s holding.

The Labor Commissioner notes that some California 

whistleblower statutes define a “ ‘protected disclosure’ ” in part 
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by using the word “ ‘communication.’ ”  (OBOM 23.)  The cited 

statutes, though, do not protect all reports and communications, 

nor do they suggest reporting and communicating are 

synonymous with disclosure.  Instead, these statutes expressly 

define what kinds of communications count as protected 

disclosures.  (Gov. Code, § 8547.2, subd. (e) [disclosures by state 

employees]; Ed. Code, §§ 44112, subd. (e) [disclosures by 

elementary and secondary school employees], 87162, subd. (e) 

[disclosures by community college employees].)  Other 

whistleblower statutes do the same.  (Gov. Code, § 9149.32, 

subd. (c) [Legislative Employee Whistleblower Protection Act]; 

Mil. & Vet. Code, § 56, subd. (h)(1) [California Military 

Whistleblower Protection Act].) 

Unlike these other whistleblower statutes, “No particular 

definition of ‘disclosing information’ or ‘disclosure of information’ 

is provided in Labor Code section 1102.5.”  (Mize-Kurzman, 

supra, 202 Cal.App.4th at p. 848.)  Instead, the statute explains 

disclosure through a variation on the same term, requiring that 

the employee have “reasonable cause to believe that the 

information discloses a violation of” the law.  (§ 1102.5(b).)  The 

Legislature’s decision not to define “disclosing”—except through 

emphasis on the same term—is precisely why this Court should 

look to the word’s ordinary meaning. 

Even if these other statutes were relevant, they support the 

Court of Appeal’s decision.  Mize-Kurzman noted the divergent 

language in Labor Code section 1102.5(b) and Education Code 

section 87162, subdivision (e), but held that because both statutes 
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require “ ‘disclosure,’ ” neither statute protects reports about 

publicly known facts.  (Mize-Kurzman, supra, 202 Cal.App.4th at 

pp. 858–859.)  If a statute requires disclosure, as this one does, 

that term should be given its usual meaning. 

III. The Labor Commissioner’s public policy concerns 
are unfounded. 

A. Section 98.6 already protects complaints about 
unpaid wages. 

The Labor Commissioner asserts that the Court of Appeal’s 

approach would leave employees “unprotected.”  (OBOM 30.)  She 

claims that under the Court of Appeal’s decision, “many workers 

will be forced to risk irremediable retaliation if they complain to 

their employers about unpaid wages,” and suggests that this 

concern is “particularly acute for immigrant workers.”  (OBOM 

30–31.) 

As this case shows, however, another statute already 

fulfills this role.  The Labor Commissioner’s complaint focused on 

section 98.6, and she prevailed on that claim—persuading the 

Court of Appeal that Kolla’s violated section 98.6 not once but 

twice.  Indeed, the Labor Commissioner previously characterized 

this as “a case of first impression regarding what constitutes a 

‘violation’ of Labor Code section 98.6 for civil penalty purposes,” 

explaining that “Section 98.6’s civil penalty provision is a critical 

component of the Labor Commissioner’s antiretaliation 

enforcement efforts.”  (8/29/19 Application for Extension of Time 

to File Appellant’s Opening Brief 2.) 
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Under section 98.6, subdivision (a), an employer cannot 

retaliate against an employee “because the employee . . . made a 

written or oral complaint that he or she is owed unpaid wages.”  

(§ 98.6, subd. (a).)  Unlike section 1102.5(b), this provision applies 

to any “complaint” about unpaid wages; it does not limit relief to 

those “disclosing information.”  Section 98.6 thus protects 

employees like A.C.R. who complain directly to the wrongdoer 

about unpaid wages.  There is no need to parse its language, 

which is direct and to the point.   

There is no public policy reason to read section 1102.5(b) to 

cover the same conduct section 98.6 already addresses.  On the 

contrary, it is doubtful that the Legislature—which enacted the 

relevant part of section 98.6 at the same time it was amending 

section 1102.5 to apply to private employers—intended the 

statutes to do the same work.  (See Kleffman v. Vonage Holdings 

Corp. (2010) 49 Cal.4th 334, 345 [“we must avoid interpretations 

[of statutes] that would render related provisions unnecessary or 

redundant”]; Conservatorship of Bryant (1996) 45 Cal.App.4th 

117, 122 [that provisions of two statutes “were enacted at the 

same time, by the same bill,” and addressed same topic 

“require[d] that the two provisions be interpreted coherently”].) 

The Court of Appeal here had it right: “Section 98.6 

provides exactly [the] relief” the Labor Commissioner seeks, and 

“[t]he very existence of a separate retaliation statute related to 

complaints about unpaid wages bolsters our interpretation of 

section 1102.5.”  (Typed opn. 18, fn. 13.)  Section 98.6 squarely 

addresses A.C.R.’s complaint about wages, and legislative history 
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suggests her complaint is exactly what lawmakers had in mind 

when they amended that statute.  By contrast, section 1102.5 is a 

general whistleblower statute that aims to prevent harm to the 

public.  It should not be read to convert everyday workplace 

disputes into whistleblower cases where they do not otherwise 

qualify as such.  (See Patten, supra, 134 Cal.App.4th at p. 1385 

[reasoning in a related context that the statute does not protect 

complaints “arising from the routine workings and 

communications of the job site”].)  Under the Labor 

Commissioner’s expansive view of section 1102.5, every wage 

dispute could be turned into a whistleblower case even though 

section 98.6 already protects complaints about unpaid wages.  

The Legislature could not have intended that result when it 

amended both statutes in 2013. 

B. Section 1102.5 already protects employee 
whistleblowers in other ways. 

The Labor Commissioner suggests that the Court of 

Appeal’s approach to section 1102.5 is so restrictive it will thwart 

the statute’s purpose.  (OBOM 29–31.)  We agree that the statute 

“ ‘reflects the broad public policy interest in encouraging 

workplace whistle-blowers to report unlawful acts without 

fearing retaliation.’ ”  (Lawson, supra, 12 Cal.5th at p. 709.)  But 

courts still must look at every statutory interpretation dispute in 

light of the language the Legislature selected.  (Cf. People v. 

Garcia (1999) 20 Cal.4th 490, 501 [in the context of the Three 

Strikes law, “purpose is not a mantra that the prosecution can 

invoke in any Three Strikes case to compel the court to construe 
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the statute so as to impose the longest possible sentence”].)  

Section 1102.5(b) already protects employees across a wide range 

of settings, and the Legislature has amended it multiple times to 

expand its reach.  There is no basis to create a public policy 

exception to the statute’s disclosure requirement. 

This case is a good illustration.  Had this complaint been 

pled differently, or had the underlying facts been slightly 

different, the Labor Commissioner might have prevailed under 

section 1102.5. 

It may be that Estrada retaliated against A.C.R. because he 

believed she might make a disclosure to the DLSE or another 

public agency—even though she had not yet done so.  If so, his 

conduct would violate the statute.  An employer cannot retaliate 

“because the employer believes that the employee disclosed or 

may disclose information, to a government or law enforcement 

agency.”  (§ 1102.5(b), emphasis added.)  But the Labor 

Commissioner never asserted this anticipatory retaliation theory, 

relying instead on the allegation that A.C.R.’s complaint to 

Estrada was itself a protected disclosure. 

Alternatively, had Estrada been unaware of the unpaid 

wages—or if A.C.R. had reason to believe he was unaware—

A.C.R.’s complaint would have been a protected disclosure.  (See 

typed opn. 11.)  Yet the Labor Commissioner did not assert such 
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a theory, perhaps because the DLSE’s investigation revealed 

Estrada knew about the unpaid wages.9  (See CT 159.) 

More generally, despite the Labor Commissioner’s fears 

that the Court of Appeal’s holding will “discourage workers from 

reporting wrongdoing at all” (OBOM 31), section 1102.5 already 

protects other disclosures about unlawful conduct.  For instance, 

had A.C.R. disclosed information about her unpaid wages to the 

DLSE before approaching Estrada, that would be a classic form of 

protected activity: “disclosing information . . . to a government or 

law enforcement agency.”  (§ 1102.5(b).)  Alternatively, had 

A.C.R. talked to the DLSE as part of an investigation into the 

nightclub’s labor practices, that would be “providing information 

to . . . a[ ] public body conducting an investigation.”  (Ibid.) 

And in a different, larger company, an employee who fears 

talking to her direct supervisor—including if the supervisor is the 

wrongdoer—can make a protected disclosure to “another 

employee who has the authority to investigate, discover, or 

correct the violation or noncompliance.”  (§ 1102.5(b).)  That 

person could be a compliance officer, human resources 

professional, or high-level manager, among others.  (See Lawson, 

supra, 12 Cal.5th at p. 708 [whistleblower complained to 

wrongdoer, but also “filed two anonymous complaints with 

[employer’s] central ethics hotline,” which “led to an 

investigation”].) 

 
9  The dissenting justice in the Court of Appeal argued that the 
majority drew an improper inference about Estrada’s awareness.  
(Dis. typed opn. 20–21.)  That argument is beyond the issue 
presented, and the Labor Commissioner does not defend it. 
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Furthermore, section 1102.5, subdivision (c), protects 

employees who “refuse[ ] to participate in an activity that would 

result in a violation” of the law.  (See Nosal-Tabor v. Sharp 

Chula Vista Medical Center (2015) 239 Cal.App.4th 1224, 1238–

1241 [nurse refused to participate in unlawful testing 

procedure].)  In some cases, employees who complain directly to 

the wrongdoer will be protected under subdivision (c), even if the 

complaint itself is not a protected disclosure under subdivision 

(b).  Subdivision (c) does not apply here, but as discussed, section 

98.6 already protects A.C.R.’s complaint, and subdivision (c) 

further demonstrates the care the Legislature has taken to 

address and protect particular forms of conduct. 

C. Other laws protect employee complaints in the 
workplace.   

The Labor Commissioner’s public policy arguments 

presume that Labor Code section 1102.5 is the only state law 

protecting employee complaints.  But it is far from alone.  To 

name just a few examples, section 98.6, subdivision (a), is not 

limited to complaints about unpaid wages.  That statute also 

protects complaints lodged with the Labor Commissioner, actions 

and notices filed under the Private Attorneys General Act, and 

more, broadly, “the exercise by the employee . . . on behalf of 

himself, herself, or others of any rights afforded him or her.”  

(§ 98.6, subd. (a), emphasis added.)  The Fair Employment and 

Housing Act forbids retaliation “because the person has opposed 

any practices forbidden under” that statute.  (Gov. Code, § 12940, 

subd. (h).)  And other California statutes protect employee 
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whistleblowers in contexts that do not require disclosure of new 

information—such as making an oral or written complaint to 

one’s employer about workplace health and safety concerns (Lab. 

Code, § 6310, subd. (a)(1)), or presenting a grievance, complaint, 

or report to a health care facility (Health & Saf. Code, § 1278.5, 

subd. (b)(1)(A)). 

The Labor Commissioner also overlooks federal law.  In the 

wage and hour context, for example, the federal Fair Labor 

Standards Act protects internal complaints like the one A.C.R. 

made to Estrada.  Its antiretaliation provision covers “any 

complaint” without requiring disclosure of information.  (29 

U.S.C. § 215(a)(3); see Kasten v. Saint-Gobain Performance 

Plastics Corp. (2011) 563 U.S. 1, 17 [131 S.Ct. 1325, 179 L.Ed.2d 

379] [this provision encompasses oral complaints]; Lambert v. 

Ackerley (9th Cir. 1999) 180 F.3d 997, 1004 (en banc) [same 

provision protects internal complaints within a company].)  Other 

federal laws protect whistleblowers in different settings. 

Finally, the Labor Commissioner ignores the prospect that 

an internal complaint not protected by section 1102.5 could give 

rise to a claim under Tameny v. Atlantic Richfield Co. (1980) 27 

Cal.3d 167, for unlawful termination in violation of public policy.  

Courts have long held that such claims may be viable even if the 

employee’s conduct falls outside section 1102.5.  (See Green v. 

Ralee Engineering Co. (1998) 19 Cal.4th 66, 76–77 [private-sector 

employee’s internal complaint of unlawful behavior could be basis 

for Tameny claim based on “broad public policy interest in 

encouraging workplace whistle-blowers” though not covered by 
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section 1102.5 at the time]; Collier v. Superior Court (1991) 228 

Cal.App.3d 1117, 1123–1124 [same where private-sector 

employee reported to his employer illegal activity by fellow 

employees].)  Like the panoply of other statutory protections for 

whistleblowers, the relative flexibility of common-law Tameny 

claims only highlights why there is no basis to read section 

1102.5(b) contrary to its ordinary meaning. 

CONCLUSION 

For all these reasons, the Court should affirm the Court of 

Appeal’s decision. 
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2013 California Assembly Bill No. 263, California 2013-2014 Regular Session


CALIFORNIA BILL TEXT


TITLE: An act to amend Sections 98.6, 1102.5, and 1103 of, to add Section 1024.6 to , and to add Chapter
3.1 (commencing with Section 1019) to Part 3 of Division 2 of, the Labor Code, relating to employment.


VERSION: Amended/Substituted
April 11, 2013
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SUMMARY: An act to amend Sections 98.6, 1102.5, and 1103 of, to add Section 1024.6 to , and to add Chapter 3.1 (commencing
with Section 1019) to Part 3 of Division 2 of, the Labor Code, relating to employment.


TEXT:


BILL NUMBER: AB 263 AMENDED


BILL TEXT


AMENDED IN ASSEMBLY APRIL 11, 2013


INTRODUCED BY Assembly Member Roger Hernández


FEBRUARY 7, 2013


An act to amend Sections 98.6, 1102.5, and 1103 of, to add Section 1171.7  1024.6 to , and to add Chapter 3.1 (commencing
with Section 1019) to Part 3 of Division 2 of, the Labor Code, relating to employment.


LEGISLATIVE COUNSEL'S DIGEST


AB 263, as amended, Roger Hernández. Employment: retaliation: immigration-related document  practices.


Existing law prohibits an employer from discharging an employee or in any manner discriminating against any employee
or applicant for employment because the employee or applicant has engaged in prescribed protected conduct relating to
the enforcement of the employee's or applicant's rights. Existing law provides that an employee who made a bona fide
complaint, and was consequently discharged or otherwise suffered an adverse action, is entitled to reinstatement and
reimbursement for lost wages. Existing law makes it a misdemeanor for an employer to willfully refuse to reinstate or
otherwise restore an employee who is determined by a specified procedure to be eligible for reinstatement.


This bill would also prohibit an employer from retaliating or taking adverse action against any employee or applicant
for employment because the employee or applicant has engaged in protected conduct. The bill would provide that an
employee who was retaliated against or otherwise was subjected to an adverse action is entitled to reinstatement and
reimbursement for lost wages. The bill would subject a person who violates these provisions to a civil penalty of up
to $10,000 per violation. The bill would also provide that it is not necessary to exhaust administrative remedies or
procedures in the enforcement of these provisions. Because the willful refusal by an employer to reinstate or reimburse
an employee who suffered a retaliatory action under these provisions would be a misdemeanor, the bill would expand
the scope of a crime and impose a state-mandated local program.
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Existing law declares that an individual who has applied for employment, or who is or has been employed in this state, is
entitled to the protections, rights, and remedies available under state law, regardless of his or her immigration status. Existing
law declares that an inquiry into a person's immigration status for purposes of enforcing state labor and employment laws shall
not be permitted, unless a showing is made, by clear and convincing evidence, that the inquiry is necessary in order to comply
with federal immigration law.


This bill would make it unlawful for an employer or any other person to engage in, or direct another person to engage in, an
unfair immigration-related document  practice , as defined, against a person for the purpose of, or with the intent of, retaliating
against any person for exercising a right protected under state labor and employment laws or under a local ordinance applicable
to employees, as specified. The bill would also create a rebuttable presumption that an adverse action taken within 90
days of the exercising of a protected right is committed for the purpose of, or with the intent of, retaliation.


The bill would authorize a civil action by an employee or other person who is the subject of an unfair immigration-related
practice, and would require a court to order the appropriate government agencies to suspend for 90 days the business
license, as defined, of a person who violates these provisions for a first violation, as specified, and to permanently revoke
that license for a 2nd or subsequent violation, as specified. The bill would require the court to send a copy of its order
to the Attorney General, and would require the Attorney General to maintain these copies and a database of violations
of these provisions, and post copies of the court orders on the Attorney General's Internet Web site. The bill would
authorize a person who prevails in an action pursuant to these provisions to recover reasonable attorney's fees and costs.


Existing law prohibits an employer from making, adopting, or enforcing any rule, regulation, or policy preventing an
employee from disclosing information to a government or law enforcement agency, where the employee has reasonable
cause to believe that the information discloses a violation of state or federal statute, or a violation or noncompliance with
a state or federal rule or regulation. Existing law further prohibits an employer from retaliating against an employee
for that disclosure. Under existing law, a violation of these provisions by the employer is a misdemeanor. Existing law
additionally subjects an employer that is a corporation or a limited liability company to a civil penalty not exceeding
$10,000 for each violation of these provisions.


This bill would additionally prohibit any person or entity from making, adopting, or enforcing any rule, regulation, or
policy preventing an employee from disclosing information to a government or law enforcement agency, as provided,
and would prohibit any person or entity from retaliating against an employee for that disclosure. This bill would provide
that any person or entity that violates these provisions is guilty of a misdemeanor, and would further subject an entity
that violates these provisions that is a corporation or limited liability company to a civil penalty of not exceeding $10,000
for each violation of these provisions. By expanding the scope of a crime, this bill would impose a state-mandated local
program.


Existing law prohibits an employer or prospective employer, with the exception of certain financial institutions, from
obtaining a consumer credit report, as defined, for employment purposes unless it is for a specified position, including,
among others, a position in the state Department of Justice, a managerial position, as defined, or a position that involves
regular access to $10,000 or more of cash, as specified.


This bill would prohibit an employer from discharging an employee or in any manner discriminating, retaliating, or
taking any adverse action against an employee because the employee updates or attempts to update his or her personal
information, unless the changes are directly related to the skill set, qualifications, or knowledge required for the job.


The California Constitution requires the state to reimburse local agencies and school districts for certain costs mandated
by the state. Statutory provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for a specified reason.
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Vote: majority. Appropriation: no. Fiscal committee: no  yes . State-mandated local program: no  yes .


THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:


SECTION 1. The Legislature finds and declares all of the following:


(a) Wage theft is a serious and widespread problem that causes severe hardship to low-wage workers, their families,
and their communities.


(b) When a worker is denied wages or forced to work "off the clock," there is an immediate and irreparable harm to
the worker and his or her family.


(c) Low-wage, often immigrant, workers are the most frequent victims of wage theft and are also exposed to the greatest
hazards at work.


(d) Immigrant workers have the greatest number of work-related injuries and fatalities.


(e) Far too often, when workers come forward to expose unfair, unsafe, or illegal conditions, they face retaliation from
the employer.


(f) Where there are immigrant workers involved, employer retaliation often involves threats to contact law enforcement
agencies, including immigration enforcement agencies, if a worker engages in protected conduct.


(g) No employee should have to fear adverse action, whether it involves threats to cut hours, move a worker to night
shift, or contact law enforcement agencies, simply for engaging in rights the State of California has deemed so important
that they are protected by law.


(h) It is in the public policy interest of the State of California that workers be able to report concerns to their employers
without fear of retaliation or discrimination.


(i) It is in the public policy interest of the State of California for workers to be willing to come forward to expose
hazardous, unsafe, and unfair conditions at their worksites so that local, state, and federal agencies can effectively
enforce the laws.


(j) It is essential to the enforcement of this state's labor laws that we have broad, clear, and effective protections for
workers engaging in conduct protected by law from all forms of employer retaliation, including prohibiting immigration-
related threats.


SEC. 2. Section 98.6 of the Labor Code is amended to read:


98.6. (a) No  A person shall  may not discharge an employee or in any manner discriminate , retaliate, or take any adverse
action  against any employee or applicant for employment because the employee or applicant engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee or applicant for employment has filed a bona fide complaint or claim or
instituted or caused to be instituted any proceeding under or relating to his or her rights, which are under the jurisdiction of the
Labor Commissioner, or because the employee has initiated any action or notice pursuant to Section 2699, or has testified or is
about to testify in any such  a proceeding pursuant to that section, or because of the exercise by the employee or applicant
for employment on behalf of himself, herself, or others of any rights afforded him or her.
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(b) (1) Any employee who is discharged, threatened with discharge, demoted, suspended, retaliated against, subjected to an
adverse action, or in any other manner discriminated against in the terms and conditions of his or her employment because
the employee engaged in any conduct delineated in this chapter, including the conduct described in subdivision (k) of Section
96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division 2, or because the employee has made a bona fide
complaint or claim to the division pursuant to this part, or because the employee has initiated any action or notice pursuant
to Section 2699 shall be entitled to reinstatement and reimbursement for lost wages and work benefits caused by those acts
of the employer. Any


(2) An employer who willfully refuses to hire, promote, or otherwise restore an employee or former employee who has been
determined to be eligible for rehiring or promotion by a grievance procedure, arbitration, or hearing authorized by law, is guilty
of a misdemeanor.


(3) In addition to other remedies available, an employer who violates this section is liable for a civil penalty not exceeding
ten thousand dollars ($10,000) per employee for each violation of this section.


(4) In the enforcement of this section, there is no requirement that an individual exhaust administrative remedies or
procedures.


(c) (1) Any applicant for employment who is refused employment, who is not selected for a training program leading to
employment, or who in any other manner is discriminated against in the terms and conditions of any offer of employment
because the applicant engaged in any conduct delineated in this chapter, including the conduct described in subdivision (k)
of Section 96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division 2, or because the applicant has made a
bona fide complaint or claim to the division pursuant to this part, or because the employee has initiated any action or notice
pursuant to Section 2699 shall be entitled to employment and reimbursement for lost wages and work benefits caused by the
acts of the prospective employer.


(2) This subdivision shall not be construed to invalidate any collective bargaining agreement that requires an applicant for a
position that is subject to the collective bargaining agreement to sign a contract that protects either or both of the following as
specified in subparagraphs (A) and (B), nor shall this subdivision be construed to invalidate any employer requirement of an
applicant for a position that is not subject to a collective bargaining agreement to sign an employment contract that protects
either or both of the following:


(A) An employer against any conduct that is actually in direct conflict with the essential enterprise-related interests of the
employer and where breach of that contract would actually constitute a material and substantial disruption of the employer's
operation.


(B) A firefighter against any disease that is presumed to arise in the course and scope of employment, by limiting his or her
consumption of tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that are effective on January 1, 2002, to employees or
applicants for employment do not apply to any state or local law enforcement agency, any religious association or corporation
specified in subdivision (d) of Section 12926 of the Government Code, except as provided in Section 12926.2 of the Government
Code, or any person described in Section 1070 of the Evidence Code.


SEC. 3. Chapter 3.1 (commencing with Section 1019) is added to Part 3 of Division 2 of the Labor Code


, to read:
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CHAPTER 3.1. UNFAIR IMMIGRATION-RELATED PRACTICES


1019. (a) It shall be unlawful for an employer or any other person or entity to engage in, or to direct another person
or entity to engage in, unfair immigration-related practices against any person for the purpose of, or with the intent of,
retaliating against any person for exercising any right protected under this code or by any local ordinance applicable to
employees. Exercising a right protected by this code or local ordinance includes, but is not limited to, the following:


(1) Filing a complaint or informing any person of an employer's or other party's alleged violation of this code or local
ordinance, so long as the complaint or disclosure is made in good faith.


(2) Seeking information regarding whether an employer or other party is in compliance with this code or local ordinance.


(3) Informing a person of his or her potential rights and remedies under this code or local ordinance, and assisting him
or her in asserting those rights.


(b) (1) As used in this chapter, "unfair immigration-related practice" means any of the following practices, when
undertaken for the retaliatory purposes prohibited by subdivision (a):


(A) Requesting more or different documents than are required under Section 1324a(b) of Title 8 of the United States
Code, or a refusal to honor documents tendered pursuant to that section that on their face reasonably appear to be
genuine.


(B) Using the federal E-Verify system to check the employment authorization status of a person at a time or in a manner
not required under Section 1324a(b) of Title 8 of the United States Code, or not authorized under any memorandum of
understanding governing the use of the federal E-Verify system.


(C) Threatening to file or the filing of a false police report.


(D) Threatening to contact immigration authorities.


(2) "Unfair immigration-related practice" does not include conduct undertaken at the express and specific direction or
request of the federal government.


(c) Engaging in an unfair immigration-related practice against a person within 90 days of the person's exercise of rights
protected under this code or local ordinance applicable to employees shall raise a rebuttable presumption of having done
so in retaliation for the exercise of those rights.


(d) (1) An employee or other person who is the subject of an unfair immigration-related practice prohibited by this
section, or a representative of that employee or person, may bring a civil action for equitable relief and any damages
or penalties, in accordance with this section.


(2) Upon a finding by a court of applicable jurisdiction of a violation this section:


(A) For a first violation, the court shall order the appropriate government agencies to suspend all licenses subject to this
chapter that are held by the violating party for a period of 90 days. For the purposes of this paragraph, the licenses that
are subject to suspension are all licenses held by the violating party specific to the business location or locations where
the unfair immigration-related practice occurred. If the violating party does not hold a license specific to the business
location or locations where the unfair immigration-related practice occurred, but a license is necessary to operate the
violating party's business in general, the licenses that are subject to suspension under this subdivision are all licenses
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that are held by the violating party at the violating party's primary place of business. On receipt of the court' s order
and notwithstanding any other law, the appropriate agencies shall suspend the licenses according to the court's order.
The court shall send a copy of the court's order to the Attorney General.


(B) For a second or subsequent violation, the court shall order the appropriate government agencies to revoke
permanently all licenses that are held by the violating party specific to the business location or locations where the
unfair immigration-related practice occurred. If the violating party does not hold a license specific to the business
location or locations where the unfair immigration-related practice occurred, but a license is necessary to operate the
violating party's business in general, the court shall order the appropriate agencies to permanently revoke all licenses
that are held by the violating party at the violating party's primary place of business. On receipt of the court's order
and notwithstanding any other law, the appropriate agencies shall immediately revoke the licenses. The court shall send
a copy of the court's order to the Attorney General.


(3) The Attorney General shall maintain copies of court orders that are received pursuant to this section, shall maintain
a database of the violating parties and business locations that have violated this section, and make any applicable court
orders available on the Attorney General's Internet Web site.


(4) An employee or other person who is the subject of an unfair immigration-document practice prohibited by this
section, and who prevails in an action authorized by this section, shall recover its reasonable attorney's fees and costs,
including any expert witness costs.


(e) (1) As used in this chapter, "license" means any agency permit, certificate, approval, registration, charter, or similar
form of authorization that is required by law and that is issued by any agency for the purposes of operating a business
in this state, including any of the following:


(A) Articles of incorporation.


(B) Certificate of partnership, partnership registration, or articles of organization.


(C) Transaction privilege tax license.


(2) As used in this chapter, "license" does not include a professional license.


1019.1. The provisions of this chapter are severable. If any provision of this chapter or its application is held invalid,
that invalidity shall not affect other provisions or applications that can be given effect without the invalid provision or
application.


SEC. 4. Section 1024.6 is added to the Labor Code , to read:


1024.6. An employer may not discharge an employee or in any manner discriminate, retaliate, or take any adverse action
against an employee because the employee updates or attempts to update his or her personal information, unless the
changes are directly related to the skill set, qualifications, or knowledge required for the job.


SEC. 5. Section 1102.5 of the Labor Code is amended to read:


1102.5. (a) An employer or any other person or entity may not make, adopt, or enforce any rule, regulation, or policy
preventing an employee from disclosing information to a government or law enforcement agency, where the employee has
reasonable cause to believe that the information discloses a violation of state or federal statute, or a violation or noncompliance
with a state or federal rule or regulation.
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(b) An employer or any other person or entity may not retaliate against an employee for disclosing information to a government
or law enforcement agency, where the employee has reasonable cause to believe that the information discloses a violation of
state or federal statute, or a violation or noncompliance with a state or federal rule or regulation.


(c) An employer or any other person or entity may not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation or noncompliance with a state or federal rule or regulation.


(d) An employer or any other person or entity may not retaliate against an employee for having exercised his or her rights
under subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her employer is a disclosure of information to a government
or law enforcement agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer or other entity that is a corporation or limited liability company is liable for a
civil penalty not exceeding ten thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies which implement, or to actions by employers against employees
who violate, the confidentiality of the lawyer-client privilege of Article 3 (commencing with Section 950), the physician-
patient privilege of Article 6 (commencing with Section 990) of Chapter 4 of Division 8 of the Evidence Code, or trade secret
information.


SEC. 6. Section 1103 of the Labor Code is amended to read:


1103. Any employer who  An employer or any other person or entity that violates this chapter is guilty of a misdemeanor
punishable, in the case of an individual, by imprisonment in the county jail not to exceed one year or a fine


of  not to exceed $1,000  one thousand dollars ($1,000) or both and,


both that fine and imprisonment, or, in the case of a corporation, by a fine of  not to exceed $5,000  five thousand dollars
($5,000) .


SEC. 7. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the California Constitution
because the only costs that may be incurred by a local agency or school district will be incurred because this act creates
a new crime or infraction, eliminates a crime or infraction, or changes the penalty for a crime or infraction, within the
meaning of Section 17556 of the Government Code, or changes the definition of a crime within the meaning of Section
6 of Article XIII B of the California Constitution.


SECTION 1. Section 1171.7 is added to the Labor Code, to read:


1171.7. (a) It shall be unlawful for an employer or any other person to engage in, or to direct another person to engage in, an
unfair immigration-related document practice against a person for the purpose of, or with the intent of, retaliating against any
person for exercising a right protected under this code or under a local ordinance applicable to employees.


(b) "Exercising a right protected under this code or under a local ordinance" includes, but is not limited to, filing a complaint
or informing a person of an employer's or other party's alleged violation of this code or that of a local ordinance, so long as
the complaint or disclosure is made in good faith, seeking information regarding whether an employer or other party is in
compliance with this code or with a local ordinance, and informing a person of his or her rights and remedies under this code
or under a local ordinance, and assisting him or her in asserting those rights.
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SB 777 (Escutia) - As Amended: May 29, 2003


SENATE VOTE: 23-14


SUBJECT: WHISTLEBLOWER PROTECTIONS


KEY ISSUES:


1) SHOULD THE )ATHISTLEBLOWER PRO'T'ECTION STATUTE BE AMENDED TO
MANDATE REPORTING OF IMPROPER ACTIVITY TO THE ATTORNEY GENERAL
WHEN COMPANIES AND THEIR MANAGEMENT HAVE ACTUAL KNOWLEDGE
OF WRONGDOING?


2) SHOULD THE ATTORNEY GENERAL MAINTAIN A HOTLINE FOR THE RECEIPT
OF WHISTLEBLOWING COMPLAINTS?


SYNOPSIS


This bill is substantially similar to a vetoed measure carried by the author last year. It arises in
response to the recent spate of false business reports and other illegal activity by Enron,
WorldCom and others. It is designed to encourage earlier and more frequent reporting of
wrongdoing by employees and corporate managers when they have knowledge of specified
illegal acts. The bill seeks to do so by expanding employee protection against retaliation,
requiring the Attorney General (AG) to maintain a whistleblower hotline, requiring employers to
no* employees of theirrights and remedies, requiring_top_comp_any officials to report to the
AG if they have actual knowledge of specified improper activity by the company, and permitting
a court to impose a civil penalty against a company for failure to report. The bill provides for a
civil action to be brought by the AG, district attorneys, and city attorneys, In response to the
Governor's veto message last year, the author has removed a provision regarding individual
liability for officers and directors. In addition, the author has added a new statutory affirmative
defense to employer liability for retaliation in violation of the whistleblower statute when the
employer can show that it would have made the same decision for legitimate and independent
reasons. In opposition it is contended that the bill is duplicative of federal law and therefore
unnecessary, and will unfairly expose companies to frivolous litigation.


SUMMARY: Amends the whistleblower protection statute. Specifically, this bill:


1) Extends the existing prohibition against employer retaliation to employees who report
violations of state or federal rules, and to employees who refuse to participate in illegal
activity or activity that may result in violations of state or federal statute, rule or regulation.


2) Provides that an employer may not retaliate against an employee for having exercised his or
her whistleblower rights in any former employment
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3) Provides that for government agency employees, reporting by the employee to the employer
shall be deemed reporting to a government agency.


4) Provides an affirmative defense against retaliation claims, even when the employee
demonstrates that a proscribed activity was a contributing factor to the adverse employment
action, if employer shows by clear and convincing evidence that the adverse action would
have occurred for legitimate, independent reasons.


5) Requires the AG to maintain a Whistleblower Hotline to receive calls about possible
violations of state or federal statutes, rules or regulations, or violations of fiduciary
responsibility by a corporation or limited liability company to its shareholders, investors or
employees.


6) Requires an employer to display at the workplace a notice of an employee's rights and
responsibilities under the whistleblower statutes, including the number of the whistleblower
hotline.


7) Makes an employer that is a corporation or limited liability company (LLC) liable for a civil
penalty not exceeding $10,000 for each violation of the foregoing obligations.


8) Makes a corporation or LLC liable for a civil penalty of up to $1,000,000 per violation for
similar knowledge and inaction, including the failure to warn shareholders and investors in
writing. No such reporting is required if the wrongful conduct is abated within the time
period for reporting (15 days). Further provides that the penalties would not apply for a
failure to duly notify the AG or appropriate government agency if the person has actual
knowledge that the AG or appropriate government agency has been notified, and in the case
of a corporation or LLC, that shareholders and investors have been warned. Further, no
penalties would apply for the failure to duly notify the AG if the corporation or LLC, officer,
director, member, or manager notified an appropriate governmental agency and reasonably
and in good faith believed that such notification was compliance.


9) Provides that a civil action to assess the civil penalties under this bill may be brought by the
AG, a district attorney, or a city attorney.


EXISTING LAW:


1) Prohibits an employer from adopting or enforcing any rule, regulation, or policy that prevents
an employee from disclosing information to a government or law enforcement agency where
the employee has reasonable cause to believe that the information discloses a violation of
state or federal law, or regulation. (Labor Code Section 1102.5(a). Whistleblower protection
statute.) (All further statutory references are to this code unless otherwise indicated.)


2) Prohibits an employer from retaliating against an employee for making disclosures protected
by the whistleblower protection statute. (Section 1102.5(b).)


3) For purposes of the whistleblower protection statute, defines an "employee" to include
persons who are employed by a state agency or its political subdivisions, a county or city and
county, municipal or public corporation or political subdivision, a school district or
community college district, or the University of California. (Section 1106.)
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4) Makes a violation of the whistleblower protection statute, as well as other prohibited
employer activity, a misdemeanor, punishable by imprisonment of up to one year or a fine of
up to $1,000 in the case of an individual and up to $5,000 in the case of a corporation, or
both imprisonment and fine. (Section 1103.)


FISCAL EFFECT: As currently in print, this bill is keyed fiscal.


COMMENTS: The author states that, except for two provisions and some clarifying changes,
this bill is identical to SB 783 (Escutia) of 2002. That bill was vetoed by the Governor, with a
message that he would sign legislation this year that would incorporate all of the components of
SB 783, except for the provision imposing civil liability on "individuals who did not actually
commit the wrongful act themselves." This bill omits that provision.


The sponsor of the bill, the Foundation for Taxpayer and Consumer Rights (FTCR), states that if
enacted, SB 777 would be the strongest whistleblower protection and corporate accountability
law in the nation. According to the sponsor, "While little can be heard above the din of war
coverage, day after day, [newspaper] business sections around the country report new stories of
corporate chicanery and financial fraud. Time and again, however, the information comes too
late to prevent the damage and protect workers, pensioners, investors, and others hurt by
corporate fraud and misbehavior." Besides last year's major corporate newsmakers, FTCR cites
recent cases involving firings and guilty pleas from top executives of healthcare giant
HealthSouth that surfaced only after more than a billion dollars of accounting fraud was
discovered, and "accounting trickery at an El Segundo, California -based technology firm [that]
may cost retirees and other investors tens of millions of dollars."


Prevention and Early Warning. The sponsor and other supporters of the bill state that despite
passage of the federal Sarbanes-Oxley Act of 2002, reports of corporate wrongdoing continue to
surface because the federal law largely ignored the invaluable role played by whistleblowers and
_the importance of requiring corporations_ to disclose fraud as soon as it_becomes apparent.
"Without an effective early warning system in place, the public cannot effectively preempt the
devastation that comes with corporate fraud," FTCR argues. SB 777, proponents hope, would
give California an "early warning system."


Supporters argue that this bill is needed to provide for early detection of corporate fraud and
protect the public from financial deception and other violations of the public trust. While
existing state and federal laws provide penalties for those who engage in corporate fraud,
existing law provides no incentive to report - or more accurately, disincentive not to report -
wrongdoing at an early stage before more harm occurs. The sponsor states the public has reacted
with outrage and frustration to the intertwining scandals involving Enron Corporation and its
accounting firm, Arthur Andersen, not to mention the growing list of companies that appear to
have engaged in suspect accounting practices. Pensioners who are suffering as a result of the
Enron collapse ask why the executives who oversaw this debacle are not going to jail. It has
been more than five months since Enron executives drove their company into the ground and a
number of them have exercised their Fifth Amendment right against self-incrimination before
Congress, yet nobody at that company has been arrested. And California ratepayers who are
facing the highest electricity bills in the country read of internal price gouging strategies by
Enron and other power companies wonder why nobody came forward before the disaster stuck.
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Employer Retaliation Prohibited. Current law prohibits an employer from adopting or enforcing
any rule that prevents an employee from disclosing information to a government or law
enforcement agency where the employee has reason to believe that the information discloses a
violation of state or federal law or regulation. The law also prohibits an employer from
retaliating against an employee for making these disclosures. SB 777 would expand the
protections of the whistleblower statute to employees who refuse to participate in employer
activity that is in violation of state or federal law or rule or regulation, or who exercised his or
her whistleblower rights in a former employment. Thus, under SB 777, an employee would not
have to be an actual whistleblower, but could have simply refused to participate in the improper
activities to be protected under the proposed change. The author further states that this bill also
would codify the appellate court's ruling in Gardenhire v. City of Los Angeles Housing Authority
that a government employee who has made a disclosure to his or her employing agency is
deemed to have made the disclosure to a government or law enforcement agency under the
whistleblower statute. Thus, a Department of Insurance employee's report of inappropriate
activities at the department, for example, to his or her superior at the department would be
deemed to be a protected whistleblower activity under this bill.


Additional Civil Penalty For Corporate Employers. A violation of the whistleblower statute and
other prohibited employer activity under the Labor Code is a misdemeanor, punishable by
imprisonment in county jail for up to one year or a fine of up to $1,000 in the case of an
individual or a fine of up to $5,000 in the case of a corporation, or both imprisonment and fine.
This bill would add a civil penalty of up to $10,000, assessable only against corporate employers,
for each violation of the whistleblower statute. This new civil penalty, according to proponents,
would add a measure of deterrence for the whistleblower's corporate employer, because the
standard of proof that would be required for a civil penalty would be less than the "beyond a
reasonable doubt" required for the misdemeanor penalty under Section 1103. The usual standard
of proof for prosecuting a civil penalty is "preponderance of the evidence," unless a statute
specifically states otherwise.


_Codification ofla "Same-Decision"_Defense for Employers. SB 777 codifies a new affirmative
defense for employers. Under the bill, in a civil action or administrative proceeding brought
pursuant to Section 1102.5, once an employee demonstrates that activity proscribed by section
1102.5 was a contributing factor in the alleged prohibited action against the employee, the
employer may nevertheless prevail if it can show by clear and convincing evidence that the
alleged action would have occurred for legitimate, independent reasons even if the employee had
not engaged in activities protected by Section 1102.5. The sponsor states that this defense is
borrowed from federal law, including the Sarbanes-Oxley act and the federal employee
Whistleblower Protection Act. According to the sponsor, this defense is currently in use in other
jurisdictions, including the District of Columbia, and national watchdog organizations are
encouraging other states to enact the same change to their whistleblowing statutes.


Whistleblower Hotline In The Attorney General's Office. This bill would establish a
Whistleblower Hotline in the Attorney General's office. The hotline is for persons who have
information regarding possible violations of state or federal statutes, rules, or regulations, or
violations of fiduciary responsibility by a corporation or LLC to its shareholders, investors, or
employees. So that the AG would not be burdened with having to investigate every call received
on the hotline, the author states, the bill gives the AG the authority to refer any call to an
appropriate authority, including to itself, for review and possible investigation, The author adds
that any information disclosed through the hotline would be held in confidence by the AG or the
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appropriate agency to whom the call may have been referred. The information held confidential
would include the name of the caller and the name of the employer. Thus, according to the
author, this hotline would not process anonymous calls. The sponsor states that this is an
extremely important component of a multi -pronged approach to the Enron -type situations that
seem to pervade corporations in these times. As examples, they cite numerous emails posted on
the Enron Message Board, recovered only after Enron filed for bankruptcy. The author and
sponsor state that they have worked with the AG's staff on this portion of the bill, to ensure that
the AG's office would not be unduly burdened with the creation and maintenance of a
whistleblower hotline mandated by this bill. According to the Senate Appropriations Committee
analysis, the costs would be minimal.


Notice Regarding Employee Whistleblower Rights And Responsibilities. This bill would require
an employer to post a notice, in 14 -pica type, of an employee's rights and responsibilities under
the whistleblower statute, including the Whistleblower Hotline number in the AG's office
discussed next. The notice, proponents contend, would alert employees to their rights under the
whistleblower statute and encourage those who would otherwise be dissuaded by fears of
retaliation to make relevant and substantive reports. Hopefully, supporters say, reports on this
hotline will lead to substantive changes in the workplace or the prevention of Enron -type
situations from occurring again. Specific notice of the employee's responsibilities would also
give fair notice to employees and encourage them to act.


Civil Penalties On Companies For Failure To Disclose Knowledge Of Specified Activity That
Distorts Value Of Business. Section 6 of this bill would provide for a civil penalty civil penalty
of up to $1 million per violation on a corporation or LLC that has actual knowledge of and fails
to disclose specific activities and statements that distort the value of the company or its shares.
The author states that this part of the bill is similar to provisions of the Corporate Criminal
Liability Act of 1990 (Penal Code Section 387), which makes it a felony to know about and fail
to report a hidden danger in a workplace or a product. SB 777 however is more limited in that it
would impose only civil penalties. Also, unlike last year's SB 783, the author has amended this
bill to remove any civil penalties against officers, directors or managers.


The author states that current Penal Section 387 makes it a felony for a corporation to know
about and then fail to report hidden dangers in the workplace or a product. That law, the only
one of its kind in the country according to proponent Consumers Union (CU), has been used
sparingly over the last 12 years since its enactment (only six times) and only in the most
egregious cases of corporate wrongdoing. The CU believes that the existence ofPenal Code
Section 387 has had a deterrent effect on corporate crime. Therefore, the group supports this bill
as an "effort to prevent financial fraud before it grows large enough and serious enough to harm
shareholders, pensioners, and consumers in the marketplace."


Limitations On Liability For Civil Penalty. The bill provides several limitations to the
applicability of the civil penalties imposed for failure to disclose: the duty to disclose would be
excused if the specified conduct knowledge of which triggered the duty was abated before the
15 -day period expired. The penalties would not apply for failure to notify the Attorney General
if the corporation, LLC, officer, director, member or manager reasonably and in good faith
believed that notification of an appropriate governmental agency was in compliance. It would
apply only to corporations or LLCs that issue stocks or shares or other securities that are
regulated by the federal SEC and traded on a stock exchange (i.e., publicly traded companies
only). By limiting the application of this part of the bill to publicly traded companies, the bill
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casts a smaller net to catch egregious conduct such as what executives in Enron and similarly
situated companies did or did not do, yet leaves the smaller, private corporations alone to
conduct their business. The rationale, according to the sponsor, is that the effect of Enron -type
situations on the market and the economy as a whole is more widespread, catastrophic even, and
should be abated without creating a new duty, hence a burden, on smaller private corporations
going about their business in compliance with the law.


Attorney General, District Or City Attorney May Bring Action For Civil Penalty - But Not a
Citizen Acting As Private Attorney General. This bill would allow the AG, district or city
attorney to file a civil suit by which a court may assess civil penalties. In response to concerns
expressed by opponents regarding earlier incarnations of this measure, the author has deleted an
earlier provision allowing enforcement by private attorneys general provision.


ARGUMENTS IN OPPOSITION: In opposition to the bill, the American Electronics
Association (AEA) argues that it duplicates existing securities laws and regulations, as well as
common law fraud and unfair competition laws, and unfairly exposes companies to frivolous
litigation.


In particular, AEA argues that SB 777 is unnecessary because it overlaps the recently -enacted
federal Sarbanes-Oxley Act. AEA states that under the Sarbanes-Oxley Act, all periodic
financial statements filed with the SEC must be accompanied by a written certification stating
that the information contained in the report fairly represents all material information relating to
the financial condition and results from operation of the company. AEA further states that the
federal act creates significant new penalties, including criminal sanctions, for corporate
executives who violate securities laws, and requires disgorgement of executive bonuses and
other incentive compensation as well as profits from the sale of securities.


Supporters respond that Sarbanes-Oxley requires chief executive officers (CEOs) and chief
financial officers (CFOs) only to certify financial statements submitted to SEC or published for
public consumption. It punishes officers, directors or their agents who coerce or influence an
independent auditor for the purpose of rendering financial statements materially misleading.
Proponents of SB 777 contend that it will help prevent corporate financial fraud, while the
federal Act will only come into play after the damage is done to investors and shareholders.


In addition, supporters argue, the federal Act protects corporate whistleblowers only if
information is disclosed to Congress or to a federal agency. The protections are also available
when disclosure is made to a supervising internal authority in the corporation when the protected
disclosure is made in connection with an investigation by a Congressional committee or federal
agency. On the other hand, supporters state, SB 777 creates a whistleblower hotline for financial
fraud directly to the AG, requires that the employer post whistleblower rights, and provides that
the initial information provided on the hotline is confidential. Thus, supporters argue, the
protections afforded employees are greater than those available under the federal Act.


Prior Related Legislation. As discussed above, SB 783 (Escutia) of 2002 was a substantially
similar but farther -reaching measure that passed this Committee but was vetoed by the Governor.
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REGISTERED SUPPORT / OPPOSITION:


Support


Foundation for Individual and Taxpayer Rights (sponsor)
California Conference Board of the Amalgamated Transit Union
California Conference of Machinists
California Employment Lawyers Association
California Independent Public Employees Legislative Council
California Labor Federation, AFL-CIO
California Nurses Association
California Public Interest Research Group (CALPIRG)
Congress of California Seniors
Consumer Attorneys of California
Consumers for Auto Reliability and Safety
Consumers Union
Engineers and Scientists of California, IFPTE Local 20
Gray Panthers
Hotel Employees and Restaurant Employees International Union
Older Women's League
Professional and Technical Engineers, IEFPTE Local 21
Sierra Club of California
Teamsters Union
United Food and Commercial Workers Region 8 States Council


Opposition


American Electronics Association


Analysis Prepared by: _Kevin G. Baker / JUD, / (916) 3.19-2334
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Date of Hearing: June 18, 2013


ASSEMBLY COMIVII I IEE ON JUDICIARY
Bob Wieckowski, Chair


SB 666 (Steinberg) - As Amended: May 7, 2013


SENATE VOTE: 31-7


SUBJECT: EMPLOYMENT: RETALIATION


KEY ISSUE: SHOULD THE LEGISLATURE ENACT FURTHER PROTECTIONS
AGAINST IMMIGRATION -RELATED RETALIATION AND OTHER IMPROPER ACTS
BY EMPLOYERS AND OTHER PERSONS?


FISCAL EFFECT: As currently in print this bill is keyed fiscaL


SYNOPSIS


This measure is similar to pending legislation, AB 263 (Hernandez), which passed this
Committee and is currently pending in the Senate. This bill would allow for suspension or
revocation of a business license if the licensee retaliates against an employee based on his or her -
citizenship or immigration status. This bill would also provide for the suspension, disbarment,
or other discipline of an attorney who threatens to report the immigration status of a witness or
party to a civil or administrative action because the witness or party exercises or has exercised a
right related to his or her employment. The bill would also authorize a civil penalty up to
$10, 000 per employee against a corporate or limited liability company employer who
discriminates, retaliates, or takes adverse action against an employee who makes a written or
oral complaint for unpaid wages. This bill would also extend whistleblower protections to
employees who provide information to or testify' before any public body conducting an
investigation, hearing, or inquiry regarding employer violations of federal or state laws.
Supporters argue that immigrant workers are particularly vulnerable to exploitation and
intimidation and that bolstering legal protections will help ensure compliance with appropriate
minimum labor standards. The bill has no known opposition.


SUMMARY: Prohibits retaliation against employees and others on the basis of citizenship and
immigration status. Specifically, this bill:


1) Provides that a business licensee is subject to suspension or revocation of the license for
threatening to retaliate or retaliating, through the use of the employee's citizenship or
immigration status, against a current, former, or prospective employee of the licensee who
attempts to exercise an employment right protected by law, provided however that an
employer shall not be subject to suspension or revocation for requiring a prospective or
current employee to submit, within three business days of the first day of work for pay, an 1-9
Employment Eligibility Verification form.


2) Authorizes the suspension, disbarment, or other discipline against a licensed attorney who
reports the immigration status, or threatens to report the immigration status, of a witness or
party to a civil or administrative action, or his or her family member, to a federal, state, or
local agency because the witness or party exercises, or has exercised, a right related to his or
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her employment. For purposes of this provision, this bill defines "family member" to mean a
spouse, parent, sibling, child, uncle, aunt, niece, nephew, cousin, grandparent, or grandchild
related by blood, adoption, marriage, or domestic partnership.


3) Clarifies that the employee or job applicant is also protected under the above provision from
retaliation or adverse actions by the employer. This bill also provides these protections to the
employee or job applicant for making a written or oral complaint that he or she is owed
unpaid wages.


4) Authorizes, in addition to any other remedies available, a civil penalty, not to exceed $10,000
per employee for each violation, to be imposed against a corporate or limited liability
company employer.


5) Clarifies that an employee or job applicant is not required to exhaust administrative remedies
or procedures in order to bring a civil action under any provision of the Labor Code, unless
the provision under which the action is brought expressly requires exhaustion of an
administrative remedy.


6) Provides that reporting or threatening to report an employee's, former employee's, or
prospective employee's citizenship or immigration status, or the citizenship or immigration
status of his or her family member, to a federal, state, or local agency because the employee,
former employee, or prospective employee exercises a right under the provisions of the
Labor Code, the Government Code, or the Civil Code constitutes an adverse action for
purposes of establishing a violation of an employee's. former employee's, or prospective
employee's rights. For purposes of this provision, this bill defines 'family member" to mean
a spouse, parent, sibling, child, uncle, aunt, niece, nephew, cousin, grandparent, or grandchild
related by blood, adoption, marriage, or domestic partnership.


7) Prohibits any person acting on behalf of the employer from preventing or retaliating against
an employee who makes use of anti -retaliation protections.


8) Provides protection to a person for providing information to, or testifying before, any public
body conducting an investigation, hearing, or inquiry.


9) Specifies that its provisions are severable, and if any of its provisions are held invalid, that
invalidity shall not affect other provisions or applications that can be given effect without the
invalid provision or application


EXISTING LAW:


1) Subjects a business licensee to suspension or revocation for various unlawful conduct,
including knowingly making a false statement of or knowingly omitting to state, a material
fact in an application for a license, conviction of a crime, commission of any act involving
dishonesty, fraud or other deceit with the intent to substantially benefit himself herself or
another, or substantially injure another, or commission of any act which would be grounds
for suspension or revocation of a license. (Bus. & Prof Code Sec. 475.)


2) Under the State Bar Act, provides statutory licensing requirements for attorneys practicing
law in the state. (Bus. & Prof Code Sec. 6000 et seq.) The State Bar also provides
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disciplinary measures, including suspension and disbarment, of attorneys for acts of
dishonesty, moral turpitude, and corruption. (Bus. & Prof Code Sec. 6100 et seq.)


3) Provides that all protections, rights, and remedies available under state law, except any
reinstatement remedy prohibited by federal law, are available to all individuals regardless of
immigration status who have applied for employment, or who are or who have been
employed, in this state. For purposes of enforcing state labor and employment laws, existing
law provides that a person's immigration status is irrelevant to the issue of liability, and in
proceedings or discovery undertaken to enforce those state laws, no inquiry shall be
permitted into a person's immigration status except where the person seeking to make this
inquiry has shown by clear and convincing evidence that the inquiry is necessary in order to
comply with federal immigration law. (Lab. Code Sec. 1171.5, Civ. Code Sec. 3339, Gov.
Code Sec, 7285, Health & Saf. Code Sec. 24000.)


4) Prohibits discrimination against an employee or job applicant for exercising his or her rights,
including initiating an action or testifying in any proceeding thereto, delineated under the
Labor Code. (Lab. Code Sec. 98.6.)


5) Prohibits employers from withholding an employee's wages and prohibits discrimination,
retaliation, and adverse actions by an employer against an employee or job applicant who
exercises his or her rights under the law. (Lab. Code Sec. 200 et seq.) Various statutes under
the Labor Code require the employee or applicant to first file a claim against the employer
with the Labor Commissioner, and other statutes authorize the claimant to either file a
complaint with the Labor Commissioner or file a civil action


6) Prohibits an employer from preventing an employee from disclosing information, or
retaliating against an employee who discloses information, to a government or law
enforcement agency where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation or noncompliance with a state or
federal rule or regulation. (Lab. Code Sec. 1102.5.)


COMMENTS: In support of the bill the author states:


This bill empowers workers to exercise their rights under California law without fear that
employers will retaliate by reporting their immigration status or that of their family
members to government officials. The bill's provisions will deter unscrupulous
employers from violating the rights of immigrant workers laboring in California. The bill
empowers immigrant workers to speak up against labor abuses in the judicial process,
agency proceeding, and before the legislature. The bill deters unscrupulous businesses
and attorneys from using an employee's immigration status or that of their family to
prevent an employee from exercising his or her rights. The provisions make it clear that
threatening to report or reporting a worker or their family member to a government
agency, including immigration authorities, because that worker attempts to exercise a
right under the law is an adverse action to prove up retaliation for purposes of
establishing the violation of the employee's right. A law -breaking business can lose their
license to operate and an unscrupulous attorney can lose their ability to practice law if
they use a person's immigration status in this way. And, bad acting businesses that
retaliate against workers under section 98.6 are subject to a $10,000 civil penalty.
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An employer or attorney's threat to alert immigration or law enforcement of an
undocumented immigrant or their family is an enormous force against justice. It silences
the worker and the entire workplace. And, it gives a law -breaking business strong
incentive to nm a shop that falls far short of respecting California's employment laws.
Law-abiding businesses are forced to compete with these law -breakers whose costs are
lowered by engaging in illegal activities like wage theft and shortcuts in safety.


Our current state statutory scheme does little to deter a law -breaking boss or business
from using the immigration status of the worker, co-worker, or family member to create
an atmosphere of fear to prevent workers from demanding their rights in the workplace.
Our state statutes do not deter an unscrupulous employer from retaliating against a
worker by calling immigration authorities when that worker demands that the employer
comply with California's labor laws. This bill is needed to empower workers to exercise
their rights under California law without fear that employers will retaliate by reporting
their immigration status or that of their family members to government officials. Senate
Bill 666 will deter unscrupulous employers from violating the rights of immigrant
workers laboring in California and therefore lift the veil of silence in the workplace.


Evidence of Retaliation Against Immigrants. According to a recent study, there are
approximately 2.6 million undocumented individuals in California. (Cho and Smith, Workers'
Rights on ICE: How Immigration Reform Can Stop Retaliation and Advance Labor Rights,
National Employment Law Project (Feb. 2013) <http://www.nelp.org/page/-
/Justice/2013/Workers-Rights-on-ICE-Retaliation-Report-California.pdf?nocd.) The study
found that "[m]ost undocumented immigrants work in traditionally low -wage occupations such
as agriculture, construction, manufacturing, and service industries, where workers face the
greatest risk for exploitation Undocumented workers are far more likely to experience
violations of wage and hour laws." (Id.) The study states that many undocumented workers do
not file claims against their employers out of fear of 'getting in trouble' or being fired." (Id.)
The study also found that "[w]hile threats of job loss have an especially serious consequence in
this job market, an employer's threat to alert immigration or local law enforcement of an
undocumented immigrant worker's status carries added force. Such action is at least as frequent
as other forms of retaliation." (Id. at pp. 2-3.)


The National Employment Law Project (NELP), in support, asserts that "[a]s our recent report,
Worker Rights on ICE, has documented, immigrant workers are often deterred from exercising
their core labor rights because employers threaten to report them on false grounds to local law
enforcement agencies, federal immigration enforcement agencies, threaten to re -verify
immigration work authorization documents, or enroll in voluntary electronic verifications
systems such as E -Verify. These vulnerable workers - including victims of forced labor, sexual
assault, and extortion - consequently fear coming forward to report abuse due to their fear of
being reported. -


Further, NELP provided the following examples of employer misconduct identified in its report:


An employer in Garden Grove, California falsely accuses a day laborer of robbery in
order to avoid paying him for work performed. Local police officers arrest the worker.
Although the police find no merit to the charges, he is turned over to hianigration and
Customs Enforcement (ICE).
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After workers at a Latino grocery store chain in the San Francisco Bay Area attempt to
organize a union, the employer announces that it needs to re -verify workers'
authorization and that it will enroll in the voluntary E -Verify program, leading to
widespread fear.
After the California Labor Commissioner found that a San Jose, California employer
owed an irnmig,rant worker $50,000 for unpaid wages, the employer harasses the worker
in his home and threatens to report him to immigration


NELP argues that "[s]ilencing or intimidating a large percentage of workers in any industry
means that workers are hobbled in their efforts to protect and improve their jobs. As long as
unscrupulous enployers can exploit some low -wage workers with impunity, all low -wage
workers suffer compromised employment protections and economic security. Law-abiding
employers are forced to compete with illegal practices, perpetuating low -wages in a whole host
of industries."


Additionally. Worksafe, in support, asserts that "[c]urrent law lacks strong and specific language
with regard to retaliation based upon immigration status. This creates an ambiguity that allows
employers to exercise a retaliation tactic that effectively chills the voices of workers attempting
to voice their concerns about health and safety, as well as other issues on the job."


Discrimination And Retaliation Based On Citizenship Status. Existing law prohibits employers
from withholding an employee's wages and prohibits discrimination, retaliation, and adverse
actions by an employer against an employee or job applicant who exercises his or her rights
under the law. (Lab. Code Sec. 200 et seq.)


Although courts have sometimes misconstrued the law, existing statutes provide protections,
rights, and remedies available under state law to all individuals, regardless of immigration status,
who have applied for employment, or who are or who have been employed, in this state.
Further, California's labor laws provide anti -retaliation protection for employees, who make
claims against their employers for violations of labor laws. (Cf. Salas v. Sierra Chemical Ca,
(2011) 198 Cal, App. 4th 29, review granted, depublished, 133 Cat Rptr. 3d 392, 2011 Cal.
LEXIS 12056.)


In order to further address employer retaliation against employees who assert their rights under
the Labor Code, and to reaffirm the Legislative protections available to all employees, regardless
of citizenship status, this bill would prohibit retaliation against an employee based on the
citizenship or immigration status of the employee or his or her family members. This bill would
also clarify that an employer is prohibited from disciUninating, retaliating, or taking adverse
action against an employee who makes a written or oral complaint that the employee is owed
unpaid wages, and provides up to a $10,000 penalty for violations thereof


The bill would also subject a business licensee to disciplinary action for threatening to retaliate
or retaliating against an employee based on the employee's citizenship or immigration status.
This bill would also provide for disciplinary action against an attorney who threatens to report
the immigration status of a witness or party to a civil or administrative proceeding, as specified.


This bill would also supplement Labor Code anti -retaliation law by protecting an employee who
provides information to, or testifies before, any public body conducting an investigation, hearing,
or inquiry into improper employer conduct, as specified.
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The bill would provide that an adverse action taken by an employer would include reporting or
threatening to report an employee's, former employee's, or prospective employee's citizenship
or immigration status, or the citizenship or immigration status of his or her family member, to a
federal, state, or local agency because the employee, former employee, or prospective employee
exercises a right under the provisions of the Labor Code, the Government Code, or the Civil
Code.


The federal Immigration Reform and Control Act (IRCA) prohibits intimidation, threats,
coercion, or retaliation (these acts are considered discrimination under IRCA) against any
individual for the purpose of interfering with any right or privilege provided under IRCA or
because the individual intends to file or has filed a charge or complaint, testified, or participated
in an investigation, proceeding or hearing, and immigration -related employment practices such
as discriminating on the basis of citizenship or national origin (8 U.S.C.S. 1324b(g)(2)(B).)
While IRCA may provide this protection only for citizens and permanent resident immigrants,
this bill extends similar anti -discrimination and retaliation protections based on California's
existing protections for workers who make claims under the Labor Code, a right available to all
California employees, regardless of citizenship or iininigration status. This bill, by further
defining that an employer's adverse action against an employee includes the reporting or
threatening to report an employee's or family member's citizenship or immigration status, will
strengthen existing anti -retaliation protections.


Civil Penalties And Right Of Civil Action: This bill would authorize, in addition to any other
remedies available, a civil penalty, not to exceed $10,000 per employee for each violation, to be
imposed against a corporate or limited liability company employer who unlawfully
discriminates, retaliates, or takes adverse action against an employee making a claim under the
Labor Code, as specified. The bill would also clarify that an employee or job applicant is not
required to exhaust administrative remedies or procedures in order to bring a civil action under
any provision of the Labor Code, unless the provision under which the action is brought
expressly requires exhaustion of an administrative remedy.


Worksafe asserts that Icjurrent law lacks sufficient teeth to penalize employers for retaliatory
activity based on immigration status. Without really significant penalties, or a strong deterrence
to break the law, all workers, irrespective of immigration status, suffer when workplace health
and safety rights are violated." Accordingly, the author argues that a statutory civil penalty is
necessary to offset the large amounts of money that many undocumented immigrant workers lose
as a result of the predatory tactics utilized by unscrupulous employers, and to serve as a deterrent
to those defrauding these workers.


In addition, proponents of this bill argue that such penalties and a private right of action for
harmed workers are warranted in order to effectively deter employers from deliberately
misclassifying employees as independent contractors. The proponents argue that, because
governmental entities do not have the resources or time to go after all employers who abuse and
threaten undocumented workers, and employers know this, significant penalties and a private
right of action are the most effective deterrents to the wrongful conduct.


Attorney Discipline. The State Bar Act provides statutory licensing requirements for attorneys
practicing law in the state. (Bus. & Prof Code Sec. 6000 et seq.) The State Bar also provides
disciplinary measures, including suspension and disbarment, of attorneys who demonstrate acts
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of dishonesty, moral turpitude, and corruption (Bus. & Prof. Code Sec. 6100 et seq.) This bill
would authorize the suspension, disbarment, or other discipline against a licensed attorney who
reports immigration status or threatens to report immigration status of a witness or party to a civil
or administrative action or his or her family member to a federal, state, or local agency because
the witness or party exercises or has exercised a right related to his or her employment.


The author asserts that -[u]nscrupulous lawyers representing these [law -breaking employers]
have also used these immigration -related threats to keep people from testifying or showing up to
depositions in support of workers trying to enforce their rights," The bill, by prohibiting
attorneys from discouraging employees from testifying at hearings and depositions through
immigration -related threats, would reaffirm California's interest in protecting employees and
their ability to seek redress under California law.


Extending Whistleb lower Protection. In a recent Assembly Committee on Labor and
Employment informational hearing, employees testified that they feared retribution by their
employers for making claims against their employers. These claims included seeking full
payment of wages owed to the employees and prohibiting employees from participating in union
meetings. The employees testified that they feared that, by testifying at the committee hearing
and exposing the egregious conduct perpetrated by their employers, they would face termination
by their employers or be reported by their employers to immigration authorities.


Existing Labor Code section 1102.5 prohibits an employer from preventing an employee from
disclosing information, or retaliating against an employee who discloses information, to a
government or law enforcement agency where the employee has reasonable cause to believe that
the information discloses a violation of state or federal statute, or a violation or noncompliance
with a state or federal rule or regulation This bill would additionally prohibit any person acting
on behalf of the employer from preventing an employee from disclosing information or
retaliating against an employee who does disclose information and would protect a person who
provides information to, or testifies before, any public body conducting an investigation, hearing,
or inquiry regarding employer violations of the law.


Worksafe, in support, argues that "[c]urrent law lacks clear language regarding protection for all
workers with regard to whistleblowing. This creates a culture of fear and intimidation that can
no longer be tolerated. In the UCLA study [Wage Theft and Workplace Violations in Los
Angeles: The Failure of Employment and Labor Law for Low -Wage Workers], a large
percentage of workers indicated that they had not complained about serious and dangerous work
conditions because of the fear of retaliation[,] ie. losing their job or having hours cut. Without
laws that lily protect all workers when whistleblowing, unscrupulous employers can and will
continue to threaten and exploit workers who stand up for their workplace health and safety
rights."


This bill would encourage individuals to testify at public hearings to expose unlawful conduct.
In this way, this bill would further the underlying purpose of the WPS, which is to shed light on
unlawful employer conduct.


Related Pending Legislation: AB 263 (Hernandez) contains similar anti -retaliation protections
regarding immigation-related practices. AB 263 passed this Committee and is currently
pending in the Senate.
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REGISTERED SUPPORT / OPPOSITION:


Support


California Labor Federation (sponsor)
California Federation of Teachers
California Immigant Policy Center
California Nurses Association
California Professional Firefighters
California Rural Legal Assistance Foundation
California School Employees Association
Central American Resource Center
Coalition for Humane Immigrants Rights of Los Angeles
Equal Rights Advocates
Mexican American Legal Defense and Educational Fund
National Employment Law Project
San Mateo County Central Labor Council
SEIU
State Bar of California
United Auto Workers Local 5810
United Farm Workers
Worksafe


Opposition


None on file


Analysis Prepared by: Kevin G. Baker / JUD. / (916) 319-2334
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ASSEMBLY LABOR AND EMPLOYMENT COMMITTEE BILL NO.: AB 2452


ASSEMBLYMAN RICHARD E. FLOYD, CHAIRMAN HEARING DATE: 3/20/84


AB 2452, Maxine Waters, As Introduced January 24, 1984


SUBJECT:


Protection of employees reporting crimes and other violations of
state and federal laws.


DIGEST:


Existing law does not specifically prohibit, except in certain
instances, employers from discharging or discriminating against
employees who report violations of law. Only in the narrow
instance where an employer terminates or discriminates against an
employee who makes a safety violation complaint to Cal -OSHA is
the employee protected from the employer's actions.


This measure would prohibit employers from formulating any rule
or policy preventing employees from reporting or contacting the
state or federal government or law enforcement agencies concern-
ing violations of law. Further, it would prohibit any employment
discrimination of any employee who makes such a report.
Violations of these provisions would be a misdemeanor, and
employees damaged as a result of a violation would have a right
to civil action.


The measure would not protect employees making disclosures when
such action involved an employee's violation of the confiden-
tiality.of either a lawyer -client or physician -patient relation-
ship.


FISCAL EFFECT:


Minor costs to the Labor Commissioner.


STAFF COMMENTS:


1. The intent of this measure is to afford employees some
minimum protection against retribution by an employer when the
employee reports crimes or violations of the law occurring at his
or her place of employment. Although it is difficult to
determine the prevalence of this type of discriminatory action,
there are a number of reported instances where employees have
been fired or threatened for "blowing the whistle" on illegal


LIS -







activities of their employer. In this regard, state law does
provide a limited mechanism for confidential reporting of illegal
or wasteful activities by state agencies to the Office of the
Auditor General.


2. An almost identical bill, AB 273 (M. Waters), was vetoed by
the Governor last session on the basis that it was "overbroad"
and might "endanger legitimate interest of an employer with
respect to privileged or confidential information ...". To this
end, the author has amended her legislation so it does not
protect an employee disclosing confidential and privileged
information involved in a physician -patient or lawyer -client
relationship.


CONSULTANT: Britton McFetridge BILL NO.: AB 2452







AB 2452, Maxine Waters, As Introduced 1/24/84


SUPPORT:


American Civil Liberties Union (ACLU)


OPPOSITION:


Contra Costa County Board of Supervisors


Caterpillar Tractor Co., West Coast Governmental Affairs
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Date of Hearing: May 1, 2013


ASSEMBLY COMMITTEE ON LABOR AND EMPLOYMENT
Roger Hernandez, Chair


AB 263 (Roger Hernandez) - As Amended: April 11, 2013


SUBJECT: Employment: retaliation: immigrant -related practices.


SUMMARY: Enacts a number of provisions related to retaliation against workers and unfair
immigration -related practices. Specifically, this bill:


1) Provides that it shall be unlawful for an employer or any other person or entity to engage in,
or to direct another person or entity to engage in, unfair immigration -related practices against
any person for the purpose of, or with the intent of retaliating against any person for
exercising any right protected under the Labor Code or by any local ordinance applicable to
employees, including the following:


a) Filing a complaint or informing any person of an employer's or other party's alleged
violation of this code or local ordinance, so long as the complaint or disclosure is made in
good faith.


b) Seeking information regarding whether an employer or other party is in compliance with
this code or local ordinance.


c) Informing a person of his or her potential rights and remedies under this code or local
ordinance, and assisting him or her in asserting those rights.


2) Defines "unfair immigration -related practice" to mean any of the following practices, when
undertaken for a retaliatory purpose:


a) Requesting more or different documents than are required under Section 1324a(b) of
Title 8 of the United States Code, or a refusal to honor documents tendered pursuant to
that section that on their face reasonably appear to be genuine.


b) Using the federal E -Verify system to check the employment authorization status of a
person at a time or in a manner not required under Section 1324a(b) of Title 8 of the
United States Code, or not authorized under any memorandum of understanding
governing the use of the federal E -Verify system.


c) Threatening to file or the filing of a false police report.
d) Threatening to contact immigration authorities.


3) Specifies that engaging in an unfair immigration -related practice against a person within 90
days of the person's exercise of rights protected under this code or local ordinance applicable
to employees shall raise a rebuttable presumption of having done so in retaliation for the
exercise of those rights.


4) Provides that an employee or other person who is the subject of an unfair immigration -related
practice prohibited by this section, or a representative of that employee or person, may bring
a civil action for equitable relief and any damages or penalties, in accordance with this
section.
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5) Provides the following remedies upon a finding of violation by a court of applicable
jurisdiction:


a) For a first violation, the court shall order the appropriate government agencies to suspend
all licenses subject to this chapter that are held by the violating party for a period of 90
days.


b) For a second or subsequent violation, the court shall order the appropriate government
agencies to revoke permanently all licenses that are held by the violating party specific to
the business location or locations where the unfair immigration -related practice occurred.


6) Defines "license" to mean any agency permit, certificate, approval, registration, charter, or
similar form of authorization that is required by law and that is issued by any agency for the
purposes of operating a business in this state, including any of the following:


a) Articles of incorporation.
b) Certificate of partnership, partnership registration, or articles of organization.
c) Transaction privilege tax license.


7) Permits an employee or other person who is the subject of an unfair immigration -document
practice prohibited by this section, and who prevails in an action authorized by this section to
recover reasonable attorney's fees and costs, including any expert witness costs.


8) Requires that the Attorney General shall maintain copies of court orders that are received
pursuant to this section, shall maintain a database of the violating parties and business
locations that have violated this section, and make any applicable court orders available on
the Attorney General's Internet Web site.


9) Provides that an employer may not discharge an employee or in any manner discriminate,
retaliate, or take any adverse action against an employee because the employee updates or
attempts to update his or her personal information, unless the changes are directly related to
the skill set, qualifications, or knowledge required for the job.


10) Adds non -employers to the existing prohibition applicable to employers not to:


a) make, adopt, or enforce any rule, regulation, or policy preventing an employee from
disclosing information to a government or law enforcement agency, where the employee
has reasonable cause to believe that the information discloses a violation of state or
federal statute, or a violation or noncompliance with a state or federal rule or regulation;


b) retaliate against an employee for disclosing information to a government or law
enforcement agency, where the employee has reasonable cause to believe that the
information discloses a violation of state or federal statute, or a violation or
noncompliance with a state or federal rule or regulation;


c) retaliate against an employee for refusing to participate in an activity that would result in
a violation of state or federal statute, or a violation or noncompliance with a state or
federal rule or regulation; not to retaliate against an employee for having exercised his or
her rights under subdivision (a), (b), or (c) in any former employment.


11) Adds a prohibition against retaliation or adverse action to the existing law forbidding any
person to discriminate against any employee or applicant for employment because the
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employee or applicant engaged in any conduct delineated in this chapter, including the
conduct described in subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee or applicant for employment has filed
a bona fide complaint or claim or instituted or caused to be instituted any proceeding under
or relating to his or her rights, which are under the jurisdiction of the Labor Commissioner,
or because the employee has initiated any action or notice pursuant to Section 2699, or has
testified or is about to testify in -a proceeding pursuant to that section, or because of the
exercise by the employee or applicant for employment on behalf of himself, herself; or others
of any rights afforded him or her, and provides that a person aggrieved by a violation of this
provision shall be entitled to reinstatement and reimbursement for lost wages and work
benefits caused by those acts of the employer, and in addition to other remedies available, an
employer who violates this section is liable for a civil penalty not exceeding ten thousand
dollars ($10,000) per employee for each violation of this section.


12) Makes related legislative declarations and findings.


EXISTING LAW:


1) Provides that a person may not discharge an employee or in any manner discriminate against
any employee or applicant for employment because the employee or applicant engaged in
any conduct delineated in this chapter, including the conduct described in subdivision (k) of
Section 96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division 2, or
because the employee or applicant for employment has filed a bona fide complaint or claim
or instituted or caused to be instituted any proceeding under or relating to his or her rights,
which are under the jurisdiction of the Labor Commissioner, or because the employee has
initiated any action or notice pursuant to Section 2699, or has testified or is about to testify in
any such proceeding or because of the exercise by the employee or applicant for employment
on behalf of himself; herself, or others of any rights afforded him or her. (Labor Code
section 98.6.)


2) Provides that any employee who is discharged, threatened with discharge, demoted,
suspended, or in any other manner discriminated against in the terms and conditions of his or
her employment because the employee engaged in any conduct delineated in this chapter,
including the conduct described in subdivision (k) of Section 96, and Chapter 5 (commencing
with Section 1101) of Part 3 of Division 2, or because the employee has made a bona fide
complaint or claim to the division pursuant to this part, or because the employee has initiated
any action or notice pursuant to Section 2699 shall be entitled to reinstatement and
reimbursement for lost wages and work benefits caused by those acts of the employer.
(Labor Code section 98.6.)


3) Provides that an employer who willfully refuses to hire, promote, or otherwise restore an
employee or former employee who has been determined to be eligible for rehiring or
promotion by a grievance procedure, arbitration, or hearing authorized by law, is guilty of a
misdemeanor. (Labor Code section 98.6.)


4) Provides that any applicant for employment who is refused employment, who is not selected
for a training program leading to employment, or who in any other manner is discriminated
against in the terms and conditions of any offer of employment because the applicant
engaged in any conduct delineated in this chapter, including the conduct described in
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subdivision (k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part 3 of
Division 2, or because the applicant has made a bona fide complaint or claim to the division
pursuant to this part, or because the employee has initiated any action or notice pursuant to
Section 2699 shall be entitled to employment and reimbursement for lost wages and work
benefits caused by the acts of the prospective employer. (Labor Code section 98.6.)


FISCAL EFFECT: Unknown


COMMENTS: This bill addresses concerns that have been raised about retaliation and other
abuse directed at immigrant workers. These concerns were the subject of a recent hearing of this
Committee on March 6, 2013.


Brief Background on Abuse and Retaliation Against Immigrant Workers


Immigrant workers represent a large segment of the workforce. As one recent study noted:


"According to the Pew Hispanic Center, there were 11.2 million undocumented
immigrants living in the United States as of March 2010, constituting 5.2 percent (8
million) of the U.S. labor force. The percentage of unauthorized immigrants in the labor
force may decrease as beneficiaries of the Deferred Action for Childhood Arrivals
(DACA) initiative (also known as "DREAMers") become eligible for deferred action and
obtain work authorization. The Migration Policy Institute estimates that among the 1.26
million prospective beneficiaries of the DACA program, 58 percent (close to 740,000)
are in the labor force.


Undocumented workers earn considerably less than documented and U.S.-born workers.
The Urban Institute estimated in 2004 that about two-thirds of undocumented workers
earn less than twice the minimum wage, compare with only one-third of all workers. The
Pew Hispanic Center found that the median household income of undocumented
immigrants in 2007 was $36,000, well below the $50,000 median household income for
U.S.-born residents. Some of the low -wage sectors and industries with high shares of
undocumented workers as of 2008 include agriculture (25 percent), construction (17
percent), building, groundskeeping, and maintenance (19 percent), and food preparation
and serving (12 percent). "t


As mentioned above, immigrant workers are particularly at risk for various forms of workplace
abuse and violations of the law. As the same study stated:


"A landmark national survey of 4,387 low -wage workers in three largest cities, New
York, Chicago, and Los Angeles, Broken Laws, Unprotected Workers: Violations of
Employment and Labor Laws in American Cities, found that undocumented workers are
far more likely to experience wage and hour violations than U.S.-born workers and
documented workers. Thirty seven percent of undocumented workers were not paid the
minimum wage in the workweek preceding the survey, compared to 21 percent of
documented workers and 16 percent of U.S.-born workers. The survey also found that in
the immigrant workforce, women experienced a higher rate of wage and hour violations


1 Yoon, Haeyoung, Tsedeye Gebresalassie, and Rebecca Smith. "Workplace Rights and Remedies for
Undocumented Workers: A Legal Treatise." National Employment Law Project (January 2013).
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then men did - 47 percent of undocumented women experienced the minimum wage
violations while the violation rate among men were 30 percent. Broken Laws also
reported that of those who complained about a workplace issue or attempted to form a
union in the past 12 months, 47 percent of workers experienced employer threats to fire
workers or call immigration authorities.


Underreporting of workplace injuries and illnesses is also a serious problem among
immigrant workers across low -wage industries. Many workers, due to language barriers
or their employers' lack of robust safety programs, are unaware of the risks they face on
the job. Others may feel that there is little choice but to accept those risks. A study of
largely unionized immigrant hotel workers found that only 20 percent of those who had
experienced work -related pain had filed workers' compensation claims, for fear of getting
"in trouble" or being fired. In a study on immigrant workers' perceptions of workplace
health and safety, researchers from UCLA observed that "[w]orkers worried because they
know the work they did was dangerous, and also because they knew that if they got
injured they would have limited medical care options. Some respondents said that they
could not really 'afford to worry' because they needed the job and had little control over
the working conditions." Similarly, researchers in North Carolina observed that "[m]any
immigrant workers believe that in a dangerous work situation, they have no choice but to
perform the task, despite the risk."2


Those immigrant workers who stand up to such forms of substantive abuse on the job face the
additional difficulty of employer intimidation and retaliation. As a result report3 by the National
Employment Law Project (NET P) stated:


'Employers and their agents have far too frequently shown that they will use immigration
status as a tool against labor organizing campaigns and worker claims. From New York
to California, Washington to Georgia, immigrant workers themselves bear the brunt of
these illegal tactics..."


"... Silencing or intimidating a large percentage of workers in any industry means that
workers are hobbled in their efforts to protect and improve their jobs. As long as
unscrupulous employers can exploit some low -wage workers with impunity, all low -
wage workers suffer compromised employment protections and economic security. Law-
abiding employers are forced to compete with illegal practices, perpetuating low -wages
in a whole host of industries."


The NET P report found that, while threats of job loss have an especially serious consequence in
this job market, an employer's threat to alert immigration or local law enforcement of an
undocumented immigrant worker's status carries added force. Such action is at least as frequent
as other forms of retaliation. According to NET P, an analysis of more than 1,000 NLRB
certification elections between 1999 and 2003 found that "[i]n 7% of all campaigns - but 50% of
campaigns with a majority of undocumented workers and 41% with a majority of recent
immigrants - employers make threats of referral to Immigration Customs and Enforcement
(ICE)." Immigration worksite enforcement data for a 30 -month period in the New York region


2 Id.
3 Smith, Rebecca and Eunice Hyunhye Cho. "Workers' Rights on ICE: How Immigration Reform Can Stop
Retaliation and Advance Labor Rights." National Employment Law Project (February 2013).
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between 1997 and 1999 show that more than half of raided worksites had been subject to at least
one formal complaint to, or investigation by, a labor agency.


In addition, NET P states that anecdotal reports show that in recent years, employers who seek to
retaliate against immigrant workers have increasingly filed reports with local law enforcement
agencies, in addition to direct reports to federal immigration officials.


Document -related retaliation is another form of abuse cited by NET P in its report. In limited
circumstances, employers may re -verify, or ask workers to produce their 1-9 work authorization
documentation again, after the employer's initial verification at the time of hire, without running
afoul of anti -discrimination or retaliation protections. However, in some cases, employers have
improperly conducted 1-9 self -audits just after employees have filed workplace -based
complaints, or in the midst of labor disputes or collective bargaining creating a climate of fear.
In other instances, employers have attempted to re -verify workers following a reinstatement
order, an illegal practice under the National Labor Relations Act. Employers often provide little
or no notice to workers about the reason for the 1-9 re -verification, and fail to provide a
reasonable period of time for employees to respond to the self -audit, even when they are proper.


An Opportunity for Change? - Federal Comprehensive Immigration Reform


The current debate around comprehensive immigration reform at the federal level has resulted in
a renewed focus on these issues and may represent an opportunity to further strengthen federal
law to protect immigrant workers from various forms of abuse.


In addition, on June 14, 2011, U.S. Senator Robert Menendez re -introduced to the Senate the
Protect Our Workers from Exploitation and Retaliation (POWER) Act, while a House version
was introduced by Reps. George Miller and Judy Chu. The POWER Act is designed to protect
the right of immigrant workers to expose labor abuses without fear of retaliation-which will
secure job opportunities, wages, and working conditions for U.S.-born workers as well.


According to supporters of the POWER Act, too often, when immigrant workers attempt to
organize to combat exploitation, employers use immigration enforcement as a weapon to quash
organizing efforts and trump labor law. The POWER Act ensures that immigrant workers who
try to exercise their basic civil and labor rights are protected from retaliation. Simultaneously,
the bill ensures that American workers' wages and conditions are not undermined by employers
who pit them against a captive workforce of exploited immigrant workers.


Is There Still Room for State Action to Protect Immigrant Workers?


Protecting immigrant workers from workplace abuse, exploitation and retaliation is obviously
complicated by issues of federal preemption, which holds that the federal government generally
has jurisdiction over immigration -related matters. However, the states are not completely
powerless to act. Numerous federal and state court decisions have held that immigrant workers
enjoy certain protections under state law regardless of their immigration status, especially when
it comes to issues surrounding work already performed. In addition, several states have taken
affirmative steps in enacting legislation to specifically protect immigrant workers4.


4 In addition, in a recent decision the United States Supreme Court, while acknowledging that "the power to regulate
immigration is unquestionably ...a federal power," emphasized that states "possess broad authority under their police
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While federal immigration reform, should it be enacted, will dramatically alter the landscape and
the law affecting immigrant workers, the author argues that states should continue to explore
opportunities within the confines of federal law to protect immigrant workers. This is especially
true in light of the fact that workers placed on a path to documentation or citizenship will
continue to be vulnerable to workplace abuse, particularly if their status is somehow tied to
continued employment (such as through guest -worker programs).


This Bill Would Also Prohibit Retaliation Against Other Workers


The Labor Code currently prohibits discrimination against employees and applicants for
employment because he or she engaged in specified conduct, including the conduct described in
subdivision (k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part 3 of
Division 2, or because the employee or applicant for employment has filed a bona fide complaint
or claim or instituted or caused to be instituted any proceeding under or relating to his or her
rights, which are under the jurisdiction of the Labor Commissioner, or because the employee has
initiated any action or notice pursuant to Section 2699, or has testified or is about to testify in a
proceeding pursuant to that section, or because of the exercise by the employee or applicant for
employment on behalf of himself, herself or others of any rights afforded him or her. Current
law provides that an employee who is discharged, threatened with discharge, demoted,
suspended, or in any other manner discriminated against in the terms and conditions of his or her
employment in violation of the law shall be entitled to reinstatement and reimbursement for lost
wages and work benefits caused by those acts of the employer.


This bill adds retaliation and adverse employment action to this prohibition, and provides that in
addition to other remedies available, an employer who violates this section is liable for a civil
penalty not exceeding $10,000 per employee for each violation of this section. The bill further
provides that in the enforcement of this section, there is no requirement that an individual
exhaust administrative remedies or procedures.


The sponsor of this bill states that this will strengthen retaliation protection for all workers by
ensuring that a meaningful penalty is available whether a worker complains to a state agency or
directly to an employer.


Extension of Existing Anti -Retaliation Rule To Persons Other Than Employers


Under existing law it is improper for an employer to make, adopt, or enforce any rule, regulation,
or policy preventing an employee from disclosing information to a government or law
enforcement agency, where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation or noncompliance with a state or
federal rule or regulation. Similarly, employers may not retaliate against an employee for
disclosing information to a government or law enforcement agency, where the employee has
reasonable cause to believe that the information discloses a violation of state or federal statute, or
a violation or noncompliance with a state or federal rule or regulation. In addition, an employer


powers to regulate the employment relationship to protect workers within the [s]tate." Chamber of Commerce of
U.S. v. Whiting, 131 S.Ct. 1%8, 1974 (2011). At issue in that case was an Arizona law that provided for state
employer licenses to be suspended orrevoked if they knowingly or intentionally employ unauthorized workers. The
Court held that the law fell within IRCA's savings clause within the express preemption provision for "state
licensing and similar laws."
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may not retaliate against an employee for refusing to participate in an activity that would result
in a violation of state or federal statute, or a violation or noncompliance with a state or federal
rule or regulation. Likewise, an employer may not retaliate against an employee for having
exercised his or her rights under subdivision (a), (b), or (c) in any former employment. This bill
would extend these prohibitions from employers to all persons and entities.


ARGUMENTS IN SUPPORT:


The author states the following in support of this bill:


"Immigrant workers represent perhaps the most vulnerable segment of the workforce
population in both the United States and California. First, many immigrant workers are
highly -concentrated in low -wage, 'underground economy' industries - garment
manufacturing, agriculture, construction, restaurants, domestic work, janitorial or
building maintenance work, and car washes, among others. As such, immigrant workers
work often work under harsh working conditions, earn very low wages with little or no
benefits, risk serious and fatal injuries on the job, and are susceptible to employer
harassment and other forms of abuse. Second, immigrant workers are especially
vulnerable to retaliation and often face the additional risk that unscrupulous employers
will threaten to report them to immigration authorities. Other employers engage in other
forms of retaliation and coercion that chill employees from exercising their rights under
the law."


This bill is sponsored by the California Labor Federation, AFL-CIO, who states the following:


"Almost one -quarter of all undocumented immigrants in the U.S. live in California and
one in ten workers here is undocumented. These workers are forced to live in the
shadows, with no path to legalization, leaving them extremely vulnerable to employer
abuse. A recent study by the National Employment Law Project, entitled 'Workers'
Rights on ICE: How Immigration Reform can Stop Retaliation and Advance Labor
Rights," found widespread and pervasive abuses against immigrant workers. 76% of
undocumented workers surveyed worked off the clock without pay; 85% did not receive
overtime. 29% of California workers killed in industrial accidents are immigrants.
So long as workers are willing to endure widespread wage theft and unsafe working
conditions, these employers do not ask about immigration status. It is only when workers
speak out about unfair or illegal conditions that employers turn to tools like real or
threatened immigration audits, Immigration & Customs Enforcement (ICE) raids, and
implementation of e -verify as retaliation. In fact, the report provides multiple examples
of employers using immigration threats to try to get away with wage theft.


The reality is that immigration -related retaliation and threats undermine workers' rights
for all workers. Those who might be willing to act as whistleblowers and expose unfair
and illegal treatment worry they will be the cause of serious harm to their co-workers for
calling attention to abuses. Meanwhile, employers who are following the law are at a
competitive disadvantage against those that exploit workers.


[This bill] will prohibit employers from engaging in immigration -related retaliation
against workers who have spoken up about unpaid wages, unsafe working conditions, or
unfair treatment. The State has both a right and an obligation to protect workers and to
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ensure that basic labor laws can be enforced. Employers who engage in these forms of
retaliation must be held accountable. [This bill] allows a court to order the relevant
agency to revoke an employer's business license if they are using immigration threats to
exploit, intimidate, and hold workers hostage."


ARGUMENTS IN OPPOSITION:


The California Employment Law Council (CELC), representing management lawyers in labor
and employment matters, argues in opposition:


'While there is a legitimate policy question about the activities delineated, one major
problem with AB 263 is that the bill essentially provides a 'two strikes and you are out'
penalty for violations. The bill would require courts to permanently revoke all licenses
possessed by the business for second or subsequent violations of unfair immigration -
related practices, except for professional licenses. This would appear to require a court,
for example, to permanently revoke applicable business licenses for two violations by a
rogue supervisor of a large employer, permanently putting the business out of operation
at a given location.


We pledge to work with the author to address concerns about unfair immigration
practices with employers, but the provisions of AB 263 are vastly overbroad and could
threaten the operation of responsible businesses."


A group calling itself Save our State argues that the bill "is being offered in a disguised attempt
to dissuade employers from reporting illegal aliens to ICE or other federal immigration
authorities." This group concludes, "California's people and businesses shall retain their rights to
report crime, and the legislature shall make no law infringing upon the right to freely speak, and
especially so, to access law enforcement on matters of their choosing without fear of reprisal."


REGISTERED SUPPORT / OPPOSITION:


Support


AF SCME
Amalgamated Transit Union, California
California Conference of Machinists
California Employment Lawyers Association
California Federation of Teachers
California Immigrant Policy Center
California Labor Federation, AFL-CIO (sponsor)
California Rural Legal Assistance Foundation
California Nurses Association
California Professional Firefighters
California Teachers Association
California Teamsters Public Affairs Council
Engineers and Scientists of CA
International Longshore and Warehouse Union
Maintenance Cooperation Trust Fund
Mexican American Legal Defense and Educational Fund
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National Employment Law Project
Prof and Tech. Engineers, Local 21
San Mateo County Central Labor Council
Service Employees International Union
Services, Immigrant Rights and Education Network
UAW Local 5810
United Food and Commercial Workers Union, Western States
UNIIE HERE
Utility Workers Union of America, Local 132


Opposition


California Employment Law Council
Save Our State


Analysis Prepared by: Ben Ebbink / L. & E. / (916) 319-2091
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Assembly Bill No. 263


CHAPTER 732


An act to amend Sections 98.6, 98.7, 1102.5, and 1103 of, to add Section
1024.6 to, and to add Chapter 3.1 (commencing with Section 1019) to Part
3 of Division 2 of, the Labor Code, relating to employment.


[Approved by Governor October 11, 2013. Filed with
Secretary of State October 11, 2013.]


LEGISLATIVE COUNSEL'S DIGEST


AB 263, Roger Hernandez. Employment: retaliation: immigration -related
practices.


Existing law prohibits an employer from discharging an employee or in
any manner discriminating against any employee or applicant for
employment because the employee or applicant has engaged in prescribed
protected conduct relating to the enforcement of the employee's or
applicant's rights. Existing law provides that an employee who made a bona
fide complaint, and was consequently discharged or otherwise suffered an
adverse action, is entitled to reinstatement and reimbursement for lost wages.
Existing law makes it a misdemeanor for an employer to willfully refuse to
reinstate or otherwise restore an employee who is determined by a specified
procedure to be eligible for reinstatement.


This bill would also prohibit an employer from retaliating or taking
adverse action against any employee or applicant for employment because
the employee or applicant has engaged in protected conduct. The bill would
expand the protected conduct to include a written or oral complaint by an
employee that he or she is owed unpaid wages. The bill would provide that
an employee who was retaliated against or otherwise was subjected to an
adverse action is entitled to reinstatement and reimbursement for lost wages.
The bill would subject a person who violates these provisions to a civil
penalty of up to $10,000 per violation. The bill would also provide that it
is not necessary to exhaust administrative remedies or procedures in the
enforcement of specified provisions. Because the willful refusal by an
employer to reinstate or reimburse an employee who suffered a retaliatory
action under these provisions would be a misdemeanor, the bill would
expand the scope of a crime and impose a state -mandated local program.


Existing law declares that an individual who has applied for employment,
or who is or has been employed in this state, is entitled to the protections,
rights, and remedies available under state law, regardless of his or her
immigration status. Existing law declares that an inquiry into a person's
immigration status for purposes of enforcing state labor and employment
laws shall not be permitted, unless a showing is made, by clear and
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convincing evidence, that the inquiry is necessary in order to comply with
federal immigration law.


This bill would make it unlawful for an employer or any other person to
engage in, or direct another person to engage in, an unfair
immigration -related practice, as defined, against a person for the purpose
of, or with the intent of, retaliating against any person for exercising a right
protected under state labor and employment laws or under a local ordinance
applicable to employees, as specified. The bill would also create a rebuttable
presumption that an adverse action taken within 90 days of the exercising
of a protected right is committed for the purpose of, or with the intent of,
retaliation.


The bill would authorize a civil action by an employee or other person
who is the subject of an unfair immigration -related practice. The bill would
authorize a court to order the appropriate government agencies to suspend
certain business licenses held by the violating party for prescribed periods
based on the number of violations. The bill would require the court to
consider prescribed circumstances in determining whether a suspension of
all licenses is appropriate.


Existing law prohibits an employer from making, adopting, or enforcing
any rule, regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency, where the employee
has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation or noncompliance with a state or
federal rule or regulation. Existing law further prohibits an employer from
retaliating against an employee for that disclosure. Under existing law, a
violation of these provisions by the employer is a misdemeanor. Existing
law additionally subjects an employer that is a corporation or a limited
liability company to a civil penalty not exceeding $10,000 for each violation
of these provisions.


This bill would additionally prohibit any person acting on behalf of the
employer from making, adopting, or enforcing any rule, regulation, or policy
preventing an employee from disclosing information to a government or
law enforcement agency, as provided, and from retaliating against an
employee for such a disclosure. The bill would also expand the prohibited
actions to include preventing an employee from, or retaliating against an
employee for, providing information to, or testifying before, any public
body conducting an investigation, hearing, or inquiry. The bill would provide
that any person or entity that violates these provisions is guilty of a
misdemeanor, and would further subject an entity that violates these
provisions that is a corporation or limited liability company to a civil penalty
not exceeding $10,000 for each violation of these provisions. By expanding
the scope of a crime, this bill would impose a state -mandated local program.


Existing law prohibits an employer or prospective employer, with the
exception of certain financial institutions, from obtaining a consumer credit
report, as defined, for employment purposes unless it is for a specified
position, including, among others, a position in the state Department of
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Justice, a managerial position, as defined, or a position that involves regular
access to $10,000 or more of cash, as specified.


This bill would prohibit an employer from discharging an employee or
in any manner discriminating, retaliating, or taking any adverse action
against an employee because the employee updates or attempts to update
his or her personal information, unless the changes are directly related to
the skill set, qualifications, or knowledge required for the job.


This bill would incorporate additional changes to Section 1102.5 of the
Labor Code proposed by SB 496 that would become operative if this bill
and SB 496 are enacted and this bill is enacted last.


The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for
a specified reason.


The people of the State of California do enact as follows:


SECTION 1. The Legislature finds and declares all of the following:
(a) Wage theft is a serious and widespread problem that causes severe


hardship to low -wage workers, their families, and their communities.
(b) When a worker is denied wages or forced to work "off the clock,"


there is an immediate and irreparable harm to the worker and his or her
family.


(c) Low -wage, often immigrant, workers are the most frequent victims
of wage theft and are also exposed to the greatest hazards at work.


(d) Immigrant workers have the greatest number of work -related injuries
and fatalities.


(e) Far too often, when workers come forward to expose unfair, unsafe,
or illegal conditions, they face retaliation from the employer.


(f) Where there are immigrant workers involved, employer retaliation
often involves threats to contact law enforcement agencies, including
immigration enforcement agencies, if a worker engages in protected conduct.


(g) No employee should have to fear adverse action, whether it involves
threats to cut hours, move a worker to night shift, or contact law enforcement
agencies, simply for engaging in rights the State of California has deemed
so important that they are protected by law.


(h) It is in the public policy interest of the State of California that workers
be able to report concerns to their employers without fear of retaliation or
discrimination.


(i) It is in the public policy interest of the State of California for workers
to be willing to come forward to expose hazardous, unsafe, and unfair
conditions at their worksites so that local, state, and federal agencies can
effectively enforce the laws.


(j) It is essential to the enforcement of this state's labor laws that we have
broad, clear, and effective protections for workers engaging in conduct
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protected by law from all forms of employer retaliation, including prohibiting
immigration -related threats.


SEC. 2. Section 98.6 of the Labor Code is amended to read:
98.6. (a) A person shall not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against any employee or
applicant for employment because the employee or applicant engaged in
any conduct delineated in this chapter, including the conduct described in
subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee or applicant for
employment has filed a bona fide complaint or claim or instituted or caused
to be instituted any proceeding under or relating to his or her rights that are
under the jurisdiction of the Labor Commissioner, made a written or oral
complaint that he or she is owed unpaid wages, or because the employee
has initiated any action or notice pursuant to Section 2699, or has testified
or is about to testify in a proceeding pursuant to that section, or because of
the exercise by the employee or applicant for employment on behalf of
himself, herself, or others of any rights afforded him or her.


(b) (1) Any employee who is discharged, threatened with discharge,
demoted, suspended, retaliated against, subjected to an adverse action, or
in any other manner discriminated against in the terms and conditions of
his or her employment because the employee engaged in any conduct
delineated in this chapter, including the conduct described in subdivision
(k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part
3 of Division 2, or because the employee has made a bona fide complaint
or claim to the division pursuant to this part, or because the employee has
initiated any action or notice pursuant to Section 2699 shall be entitled to
reinstatement and reimbursement for lost wages and work benefits caused
by those acts of the employer.


(2) An employer who willfully refuses to hire, promote, or otherwise
restore an employee or former employee who has been determined to be
eligible for rehiring or promotion by a grievance procedure, arbitration, or
hearing authorized by law, is guilty of a misdemeanor.


(3) In addition to other remedies available, an employer who violates
this section is liable for a civil penalty not exceeding ten thousand dollars
($10,000) per employee for each violation of this section.


(c) (1) Any applicant for employment who is refused employment, who
is not selected for a training program leading to employment, or who in any
other manner is discriminated against in the terms and conditions of any
offer of employment because the applicant engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section
96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division
2, or because the applicant has made a bona fide complaint or claim to the
division pursuant to this part, or because the employee has initiated any
action or notice pursuant to Section 2699 shall be entitled to employment
and reimbursement for lost wages and work benefits caused by the acts of
the prospective employer.
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(2) This subdivision shall not be construed to invalidate any collective
bargaining agreement that requires an applicant for a position that is subject
to the collective bargaining agreement to sign a contract that protects either
or both of the following as specified in subparagraphs (A) and (B), nor shall
this subdivision be construed to invalidate any employer requirement of an
applicant for a position that is not subject to a collective bargaining
agreement to sign an employment contract that protects either or both of
the following:


(A) An employer against any conduct that is actually in direct conflict
with the essential enterprise -related interests of the employer and where
breach of that contract would actually constitute a material and substantial
disruption of the employer's operation.


(B) A firefighter against any disease that is presumed to arise in the
course and scope of employment, by limiting his or her consumption of
tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that
are effective on January 1, 2002, to employees or applicants for employment
do not apply to any state or local law enforcement agency, any religious
association or corporation specified in subdivision (d) of Section 12926 of
the Government Code, except as provided in Section 12926.2 of the
Government Code, or any person described in Section 1070 of the Evidence
Code.


SEC. 3. Section 98.7 of the Labor Code is amended to read:
98.7. (a) Any person who believes that he or she has been discharged


or otherwise discriminated against in violation of any law under the
jurisdiction of the Labor Commissioner may file a complaint with the
division within six months after the occurrence of the violation. The
six-month period may be extended for good cause. The complaint shall be
investigated by a discrimination complaint investigator in accordance with
this section. The Labor Commissioner shall establish procedures for the
investigation of discrimination complaints. A summary of the procedures
shall be provided to each complainant and respondent at the time of initial
contact. The Labor Commissioner shall inform complainants charging a
violation of Section 6310 or 6311, at the time of initial contact, of his or
her right to file a separate, concurrent complaint with the United States
Department of Labor within 30 days after the occurrence of the violation.


(b) Each complaint of unlawful discharge or discrimination shall be
assigned to a discrimination complaint investigator who shall prepare and
submit a report to the Labor Commissioner based on an investigation of the
complaint. The Labor Commissioner may designate the chief deputy or
assistant Labor Commissioner or the chief counsel to receive and review
the reports. The investigation shall include, where appropriate, interviews
with the complainant, respondent, and any witnesses who may have
information concerning the alleged violation, and a review of any documents
that may be relevant to the disposition of the complaint. The identity of a
witness shall remain confidential unless the identification of the witness
becomes necessary to proceed with the investigation or to prosecute an
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action to enforce a determination. The investigation report submitted to the
Labor Commissioner or designee shall include the statements and documents
obtained in the investigation, and the findings of the investigator concerning
whether a violation occurred. The Labor Commissioner may hold an
investigative hearing whenever the Labor Commissioner determines, after
review of the investigation report, that a hearing is necessary to fully
establish the facts. In the hearing the investigation report shall be made a
part of the record and the complainant and respondent shall have the
opportunity to present further evidence. The Labor Commissioner shall
issue, serve, and enforce any necessary subpoenas.


(c) If the Labor Commissioner determines a violation has occurred, he
or she shall notify the complainant and respondent and direct the respondent
to cease and desist from the violation and take any action deemed necessary
to remedy the violation, including, where appropriate, rehiring or
reinstatement, reimbursement of lost wages and interest thereon, payment
of reasonable attorney's fees associated with any hearing held by the Labor
Commissioner in investigating the complaint, and the posting of notices to
employees. If the respondent does not comply with the order within 10
working days following notification of the Labor Commissioner's
determination, the Labor Commissioner shall bring an action promptly in
an appropriate court against the respondent. If the Labor Commissioner
fails to bring an action in court promptly, the complainant may bring an
action against the Labor Commissioner in any appropriate court for a writ
of mandate to compel the Labor Commissioner to bring an action in court
against the respondent. If the complainant prevails in his or her action for
a writ, the court shall award the complainant court costs and reasonable
attorney's fees, notwithstanding any other law. Regardless of any delay in
bringing an action in court, the Labor Commissioner shall not be divested
of jurisdiction. In any action, the court may permit the claimant to intervene
as a party plaintiff to the action and shall have jurisdiction, for cause shown,
to restrain the violation and to order all appropriate relief. Appropriate relief
includes, but is not limited to, rehiring or reinstatement of the complainant,
reimbursement of lost wages and interest thereon, and any other
compensation or equitable relief as is appropriate under the circumstances
of the case. The Labor Commissioner shall petition the court for appropriate
temporary relief or restraining order unless he or she determines good cause
exists for not doing so.


(d) (1) If the Labor Commissioner determines no violation has occurred,
he or she shall notify the complainant and respondent and shall dismiss the
complaint. The Labor Commissioner may direct the complainant to pay
reasonable attorney's fees associated with any hearing held by the Labor
Commissioner if the Labor Commissioner finds the complaint was frivolous,
unreasonable, groundless, and was brought in bad faith. The complainant
may, after notification of the Labor Commissioner's determination to dismiss
a complaint, bring an action in an appropriate court, which shall have
jurisdiction to determine whether a violation occurred, and if so, to restrain
the violation and order all appropriate relief to remedy the violation.
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Appropriate relief includes, but is not limited to, rehiring or reinstatement
of the complainant, reimbursement of lost wages and interest thereon, and
other compensation or equitable relief as is appropriate under the
circumstances of the case. When dismissing a complaint, the Labor
Commissioner shall advise the complainant of his or her right to bring an
action in an appropriate court if he or she disagrees with the determination
of the Labor Commissioner, and in the case of an alleged violation of Section
6310 or 6311, to file a complaint against the state program with the United
States Department of Labor.


(2) The filing of a timely complaint against the state program with the
United States Department of Labor shall stay the Labor Commissioner's
dismissal of the division complaint until the United States Secretary of
Labor makes a determination regarding the alleged violation. Within 15
days of receipt of that determination, the Labor Commissioner shall notify
the parties whether he or she will reopen the complaint filed with the division
or whether he or she will reaffirm the dismissal.


(e) The Labor Commissioner shall notify the complainant and respondent
of his or her determination under subdivision (c) or paragraph (1) of
subdivision (d), not later than 60 days after the filing of the complaint.
Determinations by the Labor Commissioner under subdivision (c) or (d)
may be appealed by the complainant or respondent to the Director of
Industrial Relations within 10 days following notification of the Labor
Commissioner's determination. The appeal shall set forth specifically and
in full detail the grounds upon which the appealing party considers the Labor
Commissioner's determination to be unjust or unlawful, and every issue to
be considered by the director. The director may consider any issue relating
to the initial determination and may modify, affirm, or reverse the Labor
Commissioner's determination. The director's determination shall be the
determination of the Labor Commissioner. The director shall notify the
complainant and respondent of his or her determination within 10 days of
receipt of the appeal.


(f) The rights and remedies provided by this section do not preclude an
employee from pursuing any other rights and remedies under any other law.


(g) In the enforcement of this section, there is no requirement that an
individual exhaust administrative remedies or procedures.


SEC. 4. Chapter 3.1 (commencing with Section 1019) is added to Part
3 of Division 2 of the Labor Code, to read:


CHAPTER 3.1. UNFAIR IMMIGRATION -RELATED PRACTICES


1019. (a) It shall be unlawful for an employer or any other person or
entity to engage in, or to direct another person or entity to engage in, unfair
immigration -related practices against any person for the purpose of, or with
the intent of, retaliating against any person for exercising any right protected
under this code or by any local ordinance applicable to employees.
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Exercising a right protected by this code or local ordinance includes, but is
not limited to, the following:


(1) Filing a complaint or informing any person of an employer's or other
party's alleged violation of this code or local ordinance, so long as the
complaint or disclosure is made in good faith.


(2) Seeking information regarding whether an employer or other party
is in compliance with this code or local ordinance.


(3) Informing a person of his or her potential rights and remedies under
this code or local ordinance, and assisting him or her in asserting those
rights.


(b) (1) As used in this chapter, "unfair immigration -related practice"
means any of the following practices, when undertaken for the retaliatory
purposes prohibited by subdivision (a):


(A) Requesting more or different documents than are required under
Section 1324a(b) of Title 8 of the United States Code, or a refusal to honor
documents tendered pursuant to that section that on their face reasonably
appear to be genuine.


(B) Using the federal E -Verify system to check the employment
authorization status of a person at a time or in a manner not required under
Section 1324a(b) of Title 8 of the United States Code, or not authorized
under any memorandum of understanding governing the use of the federal
E -Verify system.


(C) Threatening to file or the filing of a false police report.
(D) Threatening to contact or contacting immigration authorities.
(2) "Unfair immigration -related practice" does not include conduct


undertaken at the express and specific direction or request of the federal
government.


(c) Engaging in an unfair immigration -related practice against a person
within 90 days of the person's exercise of rights protected under this code
or local ordinance applicable to employees shall raise a rebuttable
presumption of having done so in retaliation for the exercise of those rights.


(d) (1) An employee or other person who is the subject of an unfair
immigration -related practice prohibited by this section, or a representative
of that employee or person, may bring a civil action for equitable relief and
any damages or penalties, in accordance with this section.


(2) Upon a finding by a court of applicable jurisdiction of a violation
this section:


(A) For a first violation, the court in its discretion, may order the
appropriate government agencies to suspend all licenses subject to this
chapter that are held by the violating party for a period of up to 14 days.
For the purposes of this paragraph, the licenses that are subject to suspension
are all licenses held by the violating party specific to the business location
or locations where the unfair immigration -related practice occurred. In
determining whether a suspension of all licenses is appropriate, the court
shall consider whether the employer knowingly committed an unfair
immigration practice, the good faith efforts of the employer to resolve any
alleged unfair immigration related practice after receiving notice of the
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violations, as well as the harm other employees of the employer, or
employees of other employers on a multiemployer jobsite, will suffer as a
result of the suspension of all licenses. On receipt of the court's order and
notwithstanding any other law, the appropriate agencies shall suspend the
licenses according to the court's order.


(B) For a second violation, the court, in its discretion, may order the
appropriate government agencies to suspend all licenses that are held by
the violating party specific to the business location or locations where the
unfair immigration -related practice occurred, for a period of up to 30 days.
In determining whether a suspension of all licenses is appropriate, the court
shall consider whether the employer knowingly committed an unfair
immigration practice, the good faith efforts of the employer to resolve any
alleged unfair immigration related practice after receiving notice of the
violations, as well as the harm other employees of the employer, or
employees of other employers on a multiemployer jobsite, will suffer as a
result of the suspension of all licenses. On receipt of the court's order and
notwithstanding any other law, the appropriate agencies shall immediately
suspend the licenses.


(C) For a third violation, or any violation thereafter, the court, in its
discretion, may order the appropriate government agencies to suspend for
a period of up to 90 days all licenses that are held by the violating party
specific to the business location or locations where the unfair
immigration -related practice occurred. In determining whether a suspension
of all licenses is appropriate, the court shall consider whether the employer
knowingly committed an unfair immigration practice, the good faith efforts
of the employer to resolve any alleged unfair immigration related practice
after receiving notice of the violations, as well as the harm other employees
of the employer, or employees of other employers on a multiemployer
jobsite, will suffer as a result of the suspension of all licenses. On receipt
of the court's order and notwithstanding any other law, the appropriate
agencies shall immediately suspend the licenses.


(3) An employee or other person who is the subject of an unfair
immigration -document practice prohibited by this section, and who prevails
in an action authorized by this section, shall recover its reasonable attorney's
fees and costs, including any expert witness costs.


(e) As used in this chapter:
(1) "License" means any agency permit, certificate, approval, registration,


or charter that is required by law and that is issued by any agency for the
purposes of operating a business in this state. "License" does not include a
professional license.


(2) "Violation" means each incident when an unfair immigration practice
was committed, without reference to the number of employees involved in
the incident.


SEC. 5. Section 1024.6 is added to the Labor Code, to read:
1024.6. An employer may not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against an employee
because the employee updates or attempts to update his or her personal
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information, unless the changes are directly related to the skill set,
qualifications, or knowledge required for the job.


SEC. 6. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or from providing information to, or testifying before,
any public body conducting an investigation, hearing, or inquiry, where the
employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with
a state or federal rule or regulation.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information to a government
or law enforcement agency, or for providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry,
where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation of or
noncompliance with a state or federal rule or regulation.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a state or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege ofArticle 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 6.5. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or to a person with authority over the employee or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
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with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, or to a person with authority
over the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 7. Section 1103 of the Labor Code is amended to read:
1103. An employer or any other person or entity that violates this chapter


is guilty of a misdemeanor punishable, in the case of an individual, by
imprisonment in the county jail not to exceed one year or a fine not to exceed
one thousand dollars ($1,000) or both that fine and imprisonment, or, in the
case of a corporation, by a fine not to exceed five thousand dollars ($5,000).


SEC. 8. The provisions of this act are severable. If any provision of this
act or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid
provision or application.


SEC. 9. Section 6.5 of this bill incorporates amendments to Section
1102.5 of the Labor Code proposed by both this bill and Senate Bill 496. It
shall only become operative if (1) both bills are enacted and become effective
on or before January 1, 2014, (2) each bill amends Section 1102.5 of the
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Labor Code, and (3) this bill is enacted after Senate Bill 496, in which case
Section 6 of this bill shall not become operative.


SEC. 10. No reimbursement is required by this act pursuant to Section
6 of Article XIII B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.
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To be effective under federal tax


law, the refusal must be in writing


and must be executed no later than


nine months from the time when
the interest was created. I RC (26


USCA) § 2518.


disclosed principal. See PRINCIPAL (1).


disclosure, n. The act or process of
making known something that was
previously unknown; a revelation of
facts. - disclose, vb. - disclosural,
adj. See DISCOVERY.


initial disclosure. Civil procedure. In
federal practice, the requirement
that parties make available to each
other the following information
without first receiving a discovery
request: (1) the names, addresses,
and telephone numbers of persons
likely to have relevant, discover-
able information, (2) a copy or
description of all relevant docu-
ments, data compilations, and
tangible items in the party's pos-
session, custody, or control, (3) a
damages computation, and (4) any
relevant insurance agreements.
Fed. R. Civ. P. 26(a)(1)(A)-(D).


public disclosure of private facts.
The public revelation of some as-
pect of a person's private life with-
out a legitimate public purpose.
See INVASION OF PRIVACY.


discontinuance (dis-kon-tin-yoo-
onts), n. 1. The termination of a law-


suit by the plaintiff; a voluntary dis-


missal or nonsuit. Sec DISMISSAI. (I);


NONSUIT (1). 2. The termination of an


estate -tail by a tenant in tail who


conveys a larger estate in the land


than is legally allowed.


discontinuous easement.
M SeeMENT.


tAsz.


21z


discount, n. 1. A reduction
fromfull amount or value of t tut


esp. a price. 2. An advance
ded


4)nlethi 2


of interest when a person lendnlaction
_ .o.ey on a note, bill of exchange


other commercial paper, result.
O.ing


its present value. - discount,
vb.


cash discount. 1. A seller's price
reduction in exchange for an im-
mediate cash payment. 2. A reduc-
tion from the stated price if the
bill is paid on or before a specified
date.


trade discount. 1. A discount from
list price offered to all customers
of a given type - for example, a
discount offered by a lumber deal-
er to building contractors. 2. The
difference between a seller's list


price and the price at which the
dealer actually sells goods to the
trade.
volume discount. A price decrease
based on a large -quantity pur-
chase.


discount bond. See BOND (3).
discount rate. See INTEREST RATE.
discoverable,


adj. Subject to pretrialdiscovery


s ofdiscovery,
IL 1. The act or proc,tfinding or learning something thatwas previously


unknown. 2. Compul-sory disclosure,
at a party's request,


ofinformation that relates to the liti-gtion.  The primary
discovery de-vices are interrogat


r ories, depositions,requests for it(1111ISSi011S,
and requestsfor production.


typically comes from
Parties, courtsallow limited


discovery
from


also
Although discovery
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Discicrse, ppi. a. Obs. Also 4 denclos. [a.
OF. desclos, pa. pple. of desdore to disclose :-Ro-
manic (and med.L.) disclaus-us, pa. pple. of dir-
elaza(Pre : see DISCLOSE V.] Disclosed; unclosed;
let out. In quota., used as pa. pple.


1393 GOWER Conf. I. 285 For drede it shulde be disclose
And come unto her faders ere. aid. II. 354 A maiden,
which was..kept so dos, That seLden was, whan she desclos
Goth with her moder for to play.
Disclose (disklotrz), v. [ME. des-, dis-closen,


a. OF. desclos- pres. stem (Tres. subj. desclose) of
desclore, -clorre to unclose, open, free = Pr. des-
claure :-Romanic (and fined. L.) disclaudere, 1. Dxs-


+ L. claudFre to close, shut.]
1.1. trans. To open up (that which is closed or


shut) ; to unclose, unfold ; to unfasten. Obs.
a 1400 -yo Alexander 3632 Aire Olifantis..disclosid Jai Je


chaviles. capo Pallad. on Husb. it. 331 Almoundes me
may make.. her shales to disclose. 1577 B. GOOLE litres-
/Jae/1's flush. iI. (1586) 67 b, It fa rosebud] discloseth it
selfe and spreadeth abroad. r596 SPENSER F. Q. Tv. v. 15
Full oft about her wast she it enclosed, And it as oft was
from about her was -t disclosed. r596 B. GRIFFIN Fidessa
(1876) 31 Armes still imbrace and neuer be disclosed. ci6co
SHAKS. Sonn. liv, The perfumed tincture of the Roses ..
When Sommers breath their masked buds discloses.


t b. To hatch (an egg). Cf. 3 b. Obs.
a i626 BACON (3.), It is reported by the ancients, that the


ostrich fayeth her eggs under the sand, where the heat of
the sun discloseth them.
2. intr. (for refl.) To unclose or unfold itself by


the falling asunder of parts ; to open.
isr GARRARD Art Warre ioi Which upon occasion dis-


closing again may let out the shot. uo6 PHILLIPS (ed.
Kersey), To Disclose to bud, blow, or put out Leaves.
1626 T. H. Caussin't Holy Cr!. x66 if the hen brood nother eggs, she hath no desire to make them disclose. 1727-
+6 THOMSON Swramer 1r38 Over head a sheet Of livid
flame discloses wide, then shuts And opens wider.
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Idis'kardi [tr.] get rid of (someone or
rs denclo.dis'card sPevfoll or desirable:


.Hilary bundled up the clothes sh


long 11


bridge
whist, and similar card games) play (a card that is neither


(in ,Tied nor a trump), when one is unable to follow suit.
of the 'teli a person


or thing rejected as no longer useful or desir-
dis bridge, whist, and similar card games) a card played which


able. of the suit led nor a trump, when one is unable to follow
is ineit21,:iis.cartha-ble /clis'kardaball adj.


a type of vehicle brake employing the friction of pads
disc


km Pr/.


braa disc that is attached to the wheel.


idi'seml v. tr.] perceive or recognize (something): I can discern
,


dis
r between the two I students quickly discern what is acceptable.


m ,4sricliffeennguish (someone or something) with difficulty by sight or with


the other senses:
she could faintly discern the shape of a skull. -discern-er


n
_dis.cern+ble adj. -discern-i-bly Fable/ adv.


discerningIdi'serniNGI
adj. having or showing good judgment: the.-


restaurant attracts discerning customers. -dis-cern-ing-ly adv.


discern-Ment
ich'sarnmanti On. the ability to judge well: an astonishing


lack of discernment.


discharge
IP v. /dis'oHarj/ [tr.] 1 (often be discharged) tell (someone) of-


ficially that they can or must leave, in particular:  send (a patient) out


of the
hospital because they are judged fit to go home.  dismiss or re-


lease
(someone) from a job, esp. from service in the armed forces or


police. m release (someone) from the custody or restraint of the law.
I relieve (a juror or jury) from serving in a case.  Law relieve (a bank-
rupt) of liability.  release (a party) from a contract or obligation: the
insurer is discharged from liability. 2 allow (a liquid, gas, or other sub-
stance) to flow out from where it has been confined: industrial plants
discharge toxic materials into rivers I [intr.] the overflow should discharge in an
obvious place. (of an orifice or diseased tissue) emit (pus, mucus, or
other liquid): the swelling will eventually discharge pus [intr.] the eyes began
to discharge. (often be discharged) Physics release or neutralize the
electric charge of (an electric field, battery, or other object). [intr.] bat-
teries have a tendency to discharge slowly.  (of a person) fire (a gun or mis-
sile). [intr] (of a firearm) be fired.  (of a person) allow (an emotion)
to be released: he discharged his resentment in the form of memoirs.  unload
(cargo or passengers) from a ship. 3 do all that is required to fulfill (a
responsibility) or perform (a duty).  pay off (a debt or other financial
claim) 4 Law (of a judge or court) cancel (an order of a court).  can-
cel (a contract) because of completion or breach.


pdis,cHarjj 1 the action of discharging someone from a hospital or
from a job. m Brit. an act of releasing someone from the custody or re-
straint of the law: four days in jail and one year conditional discharge.  Law
the action of relieving a bankrupt from residual liability. 2 the action
of allowing a liquid, gas, or other substance to flow out from where it
is confined.  the quantity of material allowed to flow out in such a
Way.  the emission of pus, mucus, or other liquid from an orifice or
from diseased tissue.  Physics the release of electricity from a
charged object.  a flow of electricity through air or other gas, esp.
when accompanied by emission of light.  the action of firing a gun or
missile.  the action of unloading a ship of its cargo or passengers.
3 the action of doing all that is required to fulfill a responsibility or
Perform a duty.  the payment of a debt or other financial claim:
money paid in discharge of a claim. -diechargea-ble idis'cHarjabali adj.


ischarg-er jciis'cHarjari n.
ths.ciple
one of a personal follower of Jesus during his life, esp.


the twelve Apostles.  a follower or student of a teacher, leader,or philosophy:
a disciple of Rousseau. L>Old English, from Latin discipulus


warner,' from discere reinforced by Old French deciple.


n'leam'
eiVie'shil:1/-,sHip/


daces
' .


uces
i-en j,disapla'nereani On. a person who believes in or prac-tices


discipline
d
,,i,s'Ci*Plinar-y /,wstipline


rdiseplini
dist); le,nerai O adj. concerning or enforcing discipline.


rules° on. 1 the practice of training people to obey
m the controlled


odf behavior,
using punishment to correct disobedience.


behavior resulting from such training.  activity or
rc,,Pelience the


Kung fi,
that provides mental or physical training: spiritual discipline


," a discipline open to old and young. a system of rules of con-duct
2 acation.branch of knowledge, typically one studied in higher edu-


'''Ittl trainish-_ -- (someone) to obey rules or a code of behavior, using pun-..-uent to correct disobedience.  punish or rebukeula-klY for an
(someone) for -


self to offense.  (discipline oneself to do something) train one -
disc " scHnoching in a controlled and habitual way.lockey (also disk jockY)-corded person who introduces and plays


NPular music, esp. on radio or at a disco.


discontinue
/dis'klam/ v. [tr.] refuse to acknowledge; deny: they disclaimed


responsibility. Law renounce a legal claim to (a property or title).dis-claim-er klarnari on. a statement that denies something, esp. re-sponsibility: a disclaimer about the events beingfictional.  Law an act of re-
pudiating another's claim or renouncing one's own.disclose v ]tr] make (secret or new information) known. allow (something) to be seen, esp. by uncovering it: he cleared the grass
and disclosed a narrow path. -dis-cloy-er n.


dis-c!osure idis'klOzHerf on. the action of making new or secret infor-
mation known: a judge ordered disclosure of the documents. a fact, esp. a
secret, that is made known: disclosures about the missiles.disco rdisktii inf. n. (pl. -cos) 1 (also disco-theque pcliskOjeki) a club
or party at which people dance to pop music. 2 pop music intended
mainly for dancing to at discos, typically soul -influenced and melodic
with a regular bass beat and popular particularly in the late 1970s.


v (-coes, -coed) [intr.] attend or dance at such a club or party.
dis-cog-rephy idis'kagrafel On. (pl. -phies) a descriptive catalog of mu-
sical recordings, particularly those of a particular performer or com-
poser.


discoid /' dis, koicl/ o adj. technical shaped like a disc.
n. a thing that is shaped like a disc, particularly a type of ancient stone
tool. -discoidal /dis'koidl/ adj.


dis-col-or idis'kelar/ O v. [intr.] become a different, less attractive color:
the peeled fruit may discolor. WI change or spoil the color of: aluminum
can discolor water I [as adj.] (discolored) beauty marred by discolored teeth.
-discol-or-etion /-,kala' rasHan/ n.


dis-com-bob-u-late Ldiskarn'babya,lati v [tr.] humorous disconcert or
confuse (someone): this attitude totally discombobulated BruceI [as adj.]
(discombobulated) he is looking a little pained and discombobulated.


dis-com-fit /dis'kemfit/ o v. (-fit-ed, -fit-ing) [tr.] (usu. be discomfited)
make (someone) feel uneasy or embarrassed: he was not noticeably dis-
comfited by her tone. -discom-fi-ture /clis'kamfi,cHciori n.


dis-com-fort idis'kamfarti On. lack of physical comfort.  slight pain: the
patient complained of discomfort in the left calf a state of mental unease;
worry or embarrassment: his remarks caused her discomfort.


v. [tr.] make (someone) feel uneasy, anxious, or embarrassed: she liked
to discomfort my mother by her remarks.  [often as adj.] (discomforting)
cause (someone) slight pain: the patient has discomforting symptoms.


dis-com-mode /.diska'mOd/ O v. [tr] formal cause (someone) trouble or in-
convenience: I am sorry to have discommoded you. -dis-com-mo-di-ous
Pm -Ode -as/ adj. -discom-mod-i-ty /-'maclitei n.


dis-com-pose 1,diskam'pOzi o v. [tr.] [often as adj.] (discomposed) dis-
turb or agitate (someone): she looked a little discomposed as she spoke.
-discom-po-sure ppOzHer/ n.


dis-con-cert i,diskan 'sort/ o v. [tr.] disturb the composure of; unsettle:
the abrupt change of subject disconcerted her [as adj.] (disconcerted) she was
amused to see a disconcerted expression on his face. -diecon-cert-ed-ly adv.
-disconcerting adj.


dis-con-nect /,cliske'nekti v. [tr.] break the connection of or between:
take all violence out of television drama and you disconnect it from reality.
 take (an electrical device) out of action by detaching it from a power
supply.  interrupt or terminate (a telephone conversation) by break-
ing the connection.  (usu. be disconnected) terminate the connec-
tion of (a household) to water, electricity, gas, or telephone, typically
because of nonpayment of bills.


n. a discrepancy or lack of connection: a disconnect between boardrooms
and IT departments. -dis-con-nec-tion pneksHan/ n.


dis-con-nected /,diska'nekticl/ O adj. having a connection broken: a dis-
connected phone. (of a person) lacking contact with reality.  (of
speech, writing, or thought) lacking a logical sequence; incoherent.
-discon-nect-ed-ly adv. -dis-con-nected-ness n.


dis.comso-late idis'kansaliti adj. without consolation or comfort; un-
happy.  (of a place or thing) causing or showing a complete lack of
comfort; cheerless: disconsolate clumps of cattails. -discon-so-lately
adv. -discon-so-lateness n. -dis-con-so-la-tion hkansa'lasHani n.


dis-con-tent i.diskan'tenti On. lack of contentment; dissatisfaction with
one's circumstances: popular discontent with the system. a person who
is dissatisfied, typically with the prevailing social or political situa-
tion: the cause attracted discontents and zealots. -diecon-tent-ment n.


dis-Comtimue 1, disken'tinyObi o v. (-tieues, -tin-ued, -tin-u-ing) WI cease
doing or providing (something), typically something provided on a


Pronunciation Key a ago, up; at over, fur, a hat; a ate; a car CH chin;
e let; a see; e(a)r air; i fit; i by; i(e)r ear Na sing; 6 go; 6 law, for; of toy;
db good; a) goo; ou out; SH She; TH thin; TH then; (h)w why; zH vision
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SUMMARY


This bill would make it a misdemeanor for an eaoloyer to make, adopt,
or enforce any rule, regulation or policy preventing an employee from,
or retaliate against an employee for disclosing information to a govern-
ment or law enforcement agency where the employee has reasonable cause to
believe that the information discloses a violation of or non-compliance
with a state or federal statute or regulation.


IMPACT ASSESSMENT


The intent of this bill is to protect the "whistleblower." It affords
employees some protection against retribution by an employer when the


T)


employee reports crimes or violations of the law occurring at his or her
place of employment. Although it is difficult to determine the prevalence (s


of this type of discriminatory action, there are reported instances where
employees have been fired or threatened for "blowing the whistle" on illegalg
activities of their employer. In this regard, state law does provide a
limited mechanism for confidential reporting of illegal or wasteful
activities by state agencies to the Office of the Auditor General.


Under the bill, the Labor Commissioner would be required to accept
complaints, conduct investigations and prepare recommendations for district
attorneys or other prosecuting attorneys for the issuance of misdemeanor
complaints. The Labor Commissioner's office has had limited experience
with the current law, but this bill greatly expands the coverage, and the
number of complaints could significantly increase workload. The fiscal
impact is difficult to estimate.


ARGUMENTS PRO AND CON


PRO: Any worker who wishes to disclose a possible violation of the
by his/her employer should, .in the interests of law and order, have the
right to do so without recrimination or retaliation in any form.


CON: The employer has the right to protect himself from frivilous
and unwarranted charges by disgruntled employees. The nature of the
employe-e4r.ployee relationship should require that the employee's concerns
be firs-i expressed to the employer.


(continued on next page)
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Assembly Bill No. 263


CHAPTER 732


An act to amend Sections 98.6, 98.7, 1102.5, and 1103 of, to add Section
1024.6 to, and to add Chapter 3.1 (commencing with Section 1019) to Part
3 of Division 2 of, the Labor Code, relating to employment.


[Approved by Governor October 11, 2013. Filed with
Secretary of State October 11, 2013.]


LEGISLATIVE COUNSEL'S DIGEST


AB 263, Roger Hernandez. Employment: retaliation: immigration -related
practices.


Existing law prohibits an employer from discharging an employee or in
any manner discriminating against any employee or applicant for
employment because the employee or applicant has engaged in prescribed
protected conduct relating to the enforcement of the employee's or
applicant's rights. Existing law provides that an employee who made a bona
fide complaint, and was consequently discharged or otherwise suffered an
adverse action, is entitled to reinstatement and reimbursement for lost wages.
Existing law makes it a misdemeanor for an employer to willfully refuse to
reinstate or otherwise restore an employee who is determined by a specified
procedure to be eligible for reinstatement.


This bill would also prohibit an employer from retaliating or taking
adverse action against any employee or applicant for employment because
the employee or applicant has engaged in protected conduct. The bill would
expand the protected conduct to include a written or oral complaint by an
employee that he or she is owed unpaid wages. The bill would provide that
an employee who was retaliated against or otherwise was subjected to an
adverse action is entitled to reinstatement and reimbursement for lost wages.
The bill would subject a person who violates these provisions to a civil
penalty of up to $10,000 per violation. The bill would also provide that it
is not necessary to exhaust administrative remedies or procedures in the
enforcement of specified provisions. Because the willful refusal by an
employer to reinstate or reimburse an employee who suffered a retaliatory
action under these provisions would be a misdemeanor, the bill would
expand the scope of a crime and impose a state -mandated local program.


Existing law declares that an individual who has applied for employment,
or who is or has been employed in this state, is entitled to the protections,
rights, and remedies available under state law, regardless of his or her
immigration status. Existing law declares that an inquiry into a person's
immigration status for purposes of enforcing state labor and employment
laws shall not be permitted, unless a showing is made, by clear and
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convincing evidence, that the inquiry is necessary in order to comply with
federal immigration law.


This bill would make it unlawful for an employer or any other person to
engage in, or direct another person to engage in, an unfair
immigration -related practice, as defined, against a person for the purpose
of, or with the intent of, retaliating against any person for exercising a right
protected under state labor and employment laws or under a local ordinance
applicable to employees, as specified. The bill would also create a rebuttable
presumption that an adverse action taken within 90 days of the exercising
of a protected right is committed for the purpose of, or with the intent of,
retaliation.


The bill would authorize a civil action by an employee or other person
who is the subject of an unfair immigration -related practice. The bill would
authorize a court to order the appropriate government agencies to suspend
certain business licenses held by the violating party for prescribed periods
based on the number of violations. The bill would require the court to
consider prescribed circumstances in determining whether a suspension of
all licenses is appropriate.


Existing law prohibits an employer from making, adopting, or enforcing
any rule, regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency, where the employee
has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation or noncompliance with a state or
federal rule or regulation. Existing law further prohibits an employer from
retaliating against an employee for that disclosure. Under existing law, a
violation of these provisions by the employer is a misdemeanor. Existing
law additionally subjects an employer that is a corporation or a limited
liability company to a civil penalty not exceeding $10,000 for each violation
of these provisions.


This bill would additionally prohibit any person acting on behalf of the
employer from making, adopting, or enforcing any rule, regulation, or policy
preventing an employee from disclosing information to a government or
law enforcement agency, as provided, and from retaliating against an
employee for such a disclosure. The bill would also expand the prohibited
actions to include preventing an employee from, or retaliating against an
employee for, providing information to, or testifying before, any public
body conducting an investigation, hearing, or inquiry. The bill would provide
that any person or entity that violates these provisions is guilty of a
misdemeanor, and would further subject an entity that violates these
provisions that is a corporation or limited liability company to a civil penalty
not exceeding $10,000 for each violation of these provisions. By expanding
the scope of a crime, this bill would impose a state -mandated local program.


Existing law prohibits an employer or prospective employer, with the
exception of certain financial institutions, from obtaining a consumer credit
report, as defined, for employment purposes unless it is for a specified
position, including, among others, a position in the state Department of
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Justice, a managerial position, as defined, or a position that involves regular
access to $10,000 or more of cash, as specified.


This bill would prohibit an employer from discharging an employee or
in any manner discriminating, retaliating, or taking any adverse action
against an employee because the employee updates or attempts to update
his or her personal information, unless the changes are directly related to
the skill set, qualifications, or knowledge required for the job.


This bill would incorporate additional changes to Section 1102.5 of the
Labor Code proposed by SB 496 that would become operative if this bill
and SB 496 are enacted and this bill is enacted last.


The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for
a specified reason.


The people of the State of California do enact as follows:


SECTION 1. The Legislature finds and declares all of the following:
(a) Wage theft is a serious and widespread problem that causes severe


hardship to low -wage workers, their families, and their communities.
(b) When a worker is denied wages or forced to work "off the clock,"


there is an immediate and irreparable harm to the worker and his or her
family.


(c) Low -wage, often immigrant, workers are the most frequent victims
of wage theft and are also exposed to the greatest hazards at work.


(d) Immigrant workers have the greatest number of work -related injuries
and fatalities.


(e) Far too often, when workers come forward to expose unfair, unsafe,
or illegal conditions, they face retaliation from the employer.


(f) Where there are immigrant workers involved, employer retaliation
often involves threats to contact law enforcement agencies, including
immigration enforcement agencies, if a worker engages in protected conduct.


(g) No employee should have to fear adverse action, whether it involves
threats to cut hours, move a worker to night shift, or contact law enforcement
agencies, simply for engaging in rights the State of California has deemed
so important that they are protected by law.


(h) It is in the public policy interest of the State of California that workers
be able to report concerns to their employers without fear of retaliation or
discrimination.


(i) It is in the public policy interest of the State of California for workers
to be willing to come forward to expose hazardous, unsafe, and unfair
conditions at their worksites so that local, state, and federal agencies can
effectively enforce the laws.


(j) It is essential to the enforcement of this state's labor laws that we have
broad, clear, and effective protections for workers engaging in conduct
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protected by law from all forms of employer retaliation, including prohibiting
immigration -related threats.


SEC. 2. Section 98.6 of the Labor Code is amended to read:
98.6. (a) A person shall not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against any employee or
applicant for employment because the employee or applicant engaged in
any conduct delineated in this chapter, including the conduct described in
subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee or applicant for
employment has filed a bona fide complaint or claim or instituted or caused
to be instituted any proceeding under or relating to his or her rights that are
under the jurisdiction of the Labor Commissioner, made a written or oral
complaint that he or she is owed unpaid wages, or because the employee
has initiated any action or notice pursuant to Section 2699, or has testified
or is about to testify in a proceeding pursuant to that section, or because of
the exercise by the employee or applicant for employment on behalf of
himself, herself, or others of any rights afforded him or her.


(b) (1) Any employee who is discharged, threatened with discharge,
demoted, suspended, retaliated against, subjected to an adverse action, or
in any other manner discriminated against in the terms and conditions of
his or her employment because the employee engaged in any conduct
delineated in this chapter, including the conduct described in subdivision
(k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part
3 of Division 2, or because the employee has made a bona fide complaint
or claim to the division pursuant to this part, or because the employee has
initiated any action or notice pursuant to Section 2699 shall be entitled to
reinstatement and reimbursement for lost wages and work benefits caused
by those acts of the employer.


(2) An employer who willfully refuses to hire, promote, or otherwise
restore an employee or former employee who has been determined to be
eligible for rehiring or promotion by a grievance procedure, arbitration, or
hearing authorized by law, is guilty of a misdemeanor.


(3) In addition to other remedies available, an employer who violates
this section is liable for a civil penalty not exceeding ten thousand dollars
($10,000) per employee for each violation of this section.


(c) (1) Any applicant for employment who is refused employment, who
is not selected for a training program leading to employment, or who in any
other manner is discriminated against in the terms and conditions of any
offer of employment because the applicant engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section
96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division
2, or because the applicant has made a bona fide complaint or claim to the
division pursuant to this part, or because the employee has initiated any
action or notice pursuant to Section 2699 shall be entitled to employment
and reimbursement for lost wages and work benefits caused by the acts of
the prospective employer.
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(2) This subdivision shall not be construed to invalidate any collective
bargaining agreement that requires an applicant for a position that is subject
to the collective bargaining agreement to sign a contract that protects either
or both of the following as specified in subparagraphs (A) and (B), nor shall
this subdivision be construed to invalidate any employer requirement of an
applicant for a position that is not subject to a collective bargaining
agreement to sign an employment contract that protects either or both of
the following:


(A) An employer against any conduct that is actually in direct conflict
with the essential enterprise -related interests of the employer and where
breach of that contract would actually constitute a material and substantial
disruption of the employer's operation.


(B) A firefighter against any disease that is presumed to arise in the
course and scope of employment, by limiting his or her consumption of
tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that
are effective on January 1, 2002, to employees or applicants for employment
do not apply to any state or local law enforcement agency, any religious
association or corporation specified in subdivision (d) of Section 12926 of
the Government Code, except as provided in Section 12926.2 of the
Government Code, or any person described in Section 1070 of the Evidence
Code.


SEC. 3. Section 98.7 of the Labor Code is amended to read:
98.7. (a) Any person who believes that he or she has been discharged


or otherwise discriminated against in violation of any law under the
jurisdiction of the Labor Commissioner may file a complaint with the
division within six months after the occurrence of the violation. The
six-month period may be extended for good cause. The complaint shall be
investigated by a discrimination complaint investigator in accordance with
this section. The Labor Commissioner shall establish procedures for the
investigation of discrimination complaints. A summary of the procedures
shall be provided to each complainant and respondent at the time of initial
contact. The Labor Commissioner shall inform complainants charging a
violation of Section 6310 or 6311, at the time of initial contact, of his or
her right to file a separate, concurrent complaint with the United States
Department of Labor within 30 days after the occurrence of the violation.


(b) Each complaint of unlawful discharge or discrimination shall be
assigned to a discrimination complaint investigator who shall prepare and
submit a report to the Labor Commissioner based on an investigation of the
complaint. The Labor Commissioner may designate the chief deputy or
assistant Labor Commissioner or the chief counsel to receive and review
the reports. The investigation shall include, where appropriate, interviews
with the complainant, respondent, and any witnesses who may have
information concerning the alleged violation, and a review of any documents
that may be relevant to the disposition of the complaint. The identity of a
witness shall remain confidential unless the identification of the witness
becomes necessary to proceed with the investigation or to prosecute an
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action to enforce a determination. The investigation report submitted to the
Labor Commissioner or designee shall include the statements and documents
obtained in the investigation, and the findings of the investigator concerning
whether a violation occurred. The Labor Commissioner may hold an
investigative hearing whenever the Labor Commissioner determines, after
review of the investigation report, that a hearing is necessary to fully
establish the facts. In the hearing the investigation report shall be made a
part of the record and the complainant and respondent shall have the
opportunity to present further evidence. The Labor Commissioner shall
issue, serve, and enforce any necessary subpoenas.


(c) If the Labor Commissioner determines a violation has occurred, he
or she shall notify the complainant and respondent and direct the respondent
to cease and desist from the violation and take any action deemed necessary
to remedy the violation, including, where appropriate, rehiring or
reinstatement, reimbursement of lost wages and interest thereon, payment
of reasonable attorney's fees associated with any hearing held by the Labor
Commissioner in investigating the complaint, and the posting of notices to
employees. If the respondent does not comply with the order within 10
working days following notification of the Labor Commissioner's
determination, the Labor Commissioner shall bring an action promptly in
an appropriate court against the respondent. If the Labor Commissioner
fails to bring an action in court promptly, the complainant may bring an
action against the Labor Commissioner in any appropriate court for a writ
of mandate to compel the Labor Commissioner to bring an action in court
against the respondent. If the complainant prevails in his or her action for
a writ, the court shall award the complainant court costs and reasonable
attorney's fees, notwithstanding any other law. Regardless of any delay in
bringing an action in court, the Labor Commissioner shall not be divested
of jurisdiction. In any action, the court may permit the claimant to intervene
as a party plaintiff to the action and shall have jurisdiction, for cause shown,
to restrain the violation and to order all appropriate relief. Appropriate relief
includes, but is not limited to, rehiring or reinstatement of the complainant,
reimbursement of lost wages and interest thereon, and any other
compensation or equitable relief as is appropriate under the circumstances
of the case. The Labor Commissioner shall petition the court for appropriate
temporary relief or restraining order unless he or she determines good cause
exists for not doing so.


(d) (1) If the Labor Commissioner determines no violation has occurred,
he or she shall notify the complainant and respondent and shall dismiss the
complaint. The Labor Commissioner may direct the complainant to pay
reasonable attorney's fees associated with any hearing held by the Labor
Commissioner if the Labor Commissioner finds the complaint was frivolous,
unreasonable, groundless, and was brought in bad faith. The complainant
may, after notification of the Labor Commissioner's determination to dismiss
a complaint, bring an action in an appropriate court, which shall have
jurisdiction to determine whether a violation occurred, and if so, to restrain
the violation and order all appropriate relief to remedy the violation.
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Appropriate relief includes, but is not limited to, rehiring or reinstatement
of the complainant, reimbursement of lost wages and interest thereon, and
other compensation or equitable relief as is appropriate under the
circumstances of the case. When dismissing a complaint, the Labor
Commissioner shall advise the complainant of his or her right to bring an
action in an appropriate court if he or she disagrees with the determination
of the Labor Commissioner, and in the case of an alleged violation of Section
6310 or 6311, to file a complaint against the state program with the United
States Department of Labor.


(2) The filing of a timely complaint against the state program with the
United States Department of Labor shall stay the Labor Commissioner's
dismissal of the division complaint until the United States Secretary of
Labor makes a determination regarding the alleged violation. Within 15
days of receipt of that determination, the Labor Commissioner shall notify
the parties whether he or she will reopen the complaint filed with the division
or whether he or she will reaffirm the dismissal.


(e) The Labor Commissioner shall notify the complainant and respondent
of his or her determination under subdivision (c) or paragraph (1) of
subdivision (d), not later than 60 days after the filing of the complaint.
Determinations by the Labor Commissioner under subdivision (c) or (d)
may be appealed by the complainant or respondent to the Director of
Industrial Relations within 10 days following notification of the Labor
Commissioner's determination. The appeal shall set forth specifically and
in full detail the grounds upon which the appealing party considers the Labor
Commissioner's determination to be unjust or unlawful, and every issue to
be considered by the director. The director may consider any issue relating
to the initial determination and may modify, affirm, or reverse the Labor
Commissioner's determination. The director's determination shall be the
determination of the Labor Commissioner. The director shall notify the
complainant and respondent of his or her determination within 10 days of
receipt of the appeal.


(f) The rights and remedies provided by this section do not preclude an
employee from pursuing any other rights and remedies under any other law.


(g) In the enforcement of this section, there is no requirement that an
individual exhaust administrative remedies or procedures.


SEC. 4. Chapter 3.1 (commencing with Section 1019) is added to Part
3 of Division 2 of the Labor Code, to read:


CHAPTER 3.1. UNFAIR IMMIGRATION -RELATED PRACTICES


1019. (a) It shall be unlawful for an employer or any other person or
entity to engage in, or to direct another person or entity to engage in, unfair
immigration -related practices against any person for the purpose of, or with
the intent of, retaliating against any person for exercising any right protected
under this code or by any local ordinance applicable to employees.
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Exercising a right protected by this code or local ordinance includes, but is
not limited to, the following:


(1) Filing a complaint or informing any person of an employer's or other
party's alleged violation of this code or local ordinance, so long as the
complaint or disclosure is made in good faith.


(2) Seeking information regarding whether an employer or other party
is in compliance with this code or local ordinance.


(3) Informing a person of his or her potential rights and remedies under
this code or local ordinance, and assisting him or her in asserting those
rights.


(b) (1) As used in this chapter, "unfair immigration -related practice"
means any of the following practices, when undertaken for the retaliatory
purposes prohibited by subdivision (a):


(A) Requesting more or different documents than are required under
Section 1324a(b) of Title 8 of the United States Code, or a refusal to honor
documents tendered pursuant to that section that on their face reasonably
appear to be genuine.


(B) Using the federal E -Verify system to check the employment
authorization status of a person at a time or in a manner not required under
Section 1324a(b) of Title 8 of the United States Code, or not authorized
under any memorandum of understanding governing the use of the federal
E -Verify system.


(C) Threatening to file or the filing of a false police report.
(D) Threatening to contact or contacting immigration authorities.
(2) "Unfair immigration -related practice" does not include conduct


undertaken at the express and specific direction or request of the federal
government.


(c) Engaging in an unfair immigration -related practice against a person
within 90 days of the person's exercise of rights protected under this code
or local ordinance applicable to employees shall raise a rebuttable
presumption of having done so in retaliation for the exercise of those rights.


(d) (1) An employee or other person who is the subject of an unfair
immigration -related practice prohibited by this section, or a representative
of that employee or person, may bring a civil action for equitable relief and
any damages or penalties, in accordance with this section.


(2) Upon a finding by a court of applicable jurisdiction of a violation
this section:


(A) For a first violation, the court in its discretion, may order the
appropriate government agencies to suspend all licenses subject to this
chapter that are held by the violating party for a period of up to 14 days.
For the purposes of this paragraph, the licenses that are subject to suspension
are all licenses held by the violating party specific to the business location
or locations where the unfair immigration -related practice occurred. In
determining whether a suspension of all licenses is appropriate, the court
shall consider whether the employer knowingly committed an unfair
immigration practice, the good faith efforts of the employer to resolve any
alleged unfair immigration related practice after receiving notice of the
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violations, as well as the harm other employees of the employer, or
employees of other employers on a multiemployer jobsite, will suffer as a
result of the suspension of all licenses. On receipt of the court's order and
notwithstanding any other law, the appropriate agencies shall suspend the
licenses according to the court's order.


(B) For a second violation, the court, in its discretion, may order the
appropriate government agencies to suspend all licenses that are held by
the violating party specific to the business location or locations where the
unfair immigration -related practice occurred, for a period of up to 30 days.
In determining whether a suspension of all licenses is appropriate, the court
shall consider whether the employer knowingly committed an unfair
immigration practice, the good faith efforts of the employer to resolve any
alleged unfair immigration related practice after receiving notice of the
violations, as well as the harm other employees of the employer, or
employees of other employers on a multiemployer jobsite, will suffer as a
result of the suspension of all licenses. On receipt of the court's order and
notwithstanding any other law, the appropriate agencies shall immediately
suspend the licenses.


(C) For a third violation, or any violation thereafter, the court, in its
discretion, may order the appropriate government agencies to suspend for
a period of up to 90 days all licenses that are held by the violating party
specific to the business location or locations where the unfair
immigration -related practice occurred. In determining whether a suspension
of all licenses is appropriate, the court shall consider whether the employer
knowingly committed an unfair immigration practice, the good faith efforts
of the employer to resolve any alleged unfair immigration related practice
after receiving notice of the violations, as well as the harm other employees
of the employer, or employees of other employers on a multiemployer
jobsite, will suffer as a result of the suspension of all licenses. On receipt
of the court's order and notwithstanding any other law, the appropriate
agencies shall immediately suspend the licenses.


(3) An employee or other person who is the subject of an unfair
immigration -document practice prohibited by this section, and who prevails
in an action authorized by this section, shall recover its reasonable attorney's
fees and costs, including any expert witness costs.


(e) As used in this chapter:
(1) "License" means any agency permit, certificate, approval, registration,


or charter that is required by law and that is issued by any agency for the
purposes of operating a business in this state. "License" does not include a
professional license.


(2) "Violation" means each incident when an unfair immigration practice
was committed, without reference to the number of employees involved in
the incident.


SEC. 5. Section 1024.6 is added to the Labor Code, to read:
1024.6. An employer may not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against an employee
because the employee updates or attempts to update his or her personal
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information, unless the changes are directly related to the skill set,
qualifications, or knowledge required for the job.


SEC. 6. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or from providing information to, or testifying before,
any public body conducting an investigation, hearing, or inquiry, where the
employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with
a state or federal rule or regulation.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information to a government
or law enforcement agency, or for providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry,
where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation of or
noncompliance with a state or federal rule or regulation.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a state or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege ofArticle 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 6.5. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or to a person with authority over the employee or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
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with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, or to a person with authority
over the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 7. Section 1103 of the Labor Code is amended to read:
1103. An employer or any other person or entity that violates this chapter


is guilty of a misdemeanor punishable, in the case of an individual, by
imprisonment in the county jail not to exceed one year or a fine not to exceed
one thousand dollars ($1,000) or both that fine and imprisonment, or, in the
case of a corporation, by a fine not to exceed five thousand dollars ($5,000).


SEC. 8. The provisions of this act are severable. If any provision of this
act or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid
provision or application.


SEC. 9. Section 6.5 of this bill incorporates amendments to Section
1102.5 of the Labor Code proposed by both this bill and Senate Bill 496. It
shall only become operative if (1) both bills are enacted and become effective
on or before January 1, 2014, (2) each bill amends Section 1102.5 of the


92







Ch. 732 -12 --


Labor Code, and (3) this bill is enacted after Senate Bill 496, in which case
Section 6 of this bill shall not become operative.


SEC. 10. No reimbursement is required by this act pursuant to Section
6 of Article XIII B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.
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Senate Bill No. 496


CHAPTER 781


An act to amend Sections 905.2 and 19683 of, and to add Section 8547.15
to, the Government Code, and to amend Section 1102.5 of the Labor Code,
relating to employment.


[Approved by Governor October 12, 2013. Filed with
Secretary of State October 12, 2013.]


LEGISLATIVE COUNSEL'S DIGEST


SB 496, Wright. Improper governmental activity: disclosure: protection.
(1) The Government Claims Act sets forth the general procedure for the


presentation of a claim for money or damages against the state.
This bill would create an exception to the general procedure for a claim


alleging a violation of the California Whistleblower Protection Act.
(2) The California Whistleblower Protection Act prohibits acts of reprisal,


retaliation, coercion, or similar acts against a state employee or an applicant
for state employment who made a protected disclosure relating to an
improper governmental activity, as defined. The State Civil Service Act
requires the State Personnel Board to initiate a hearing or investigation of
a complaint of reprisal or retaliation in violation of the California
Whistleblower Protection Act within 10 working days and the executive
officer of the board to complete the findings of the hearing or investigation
within 60 working days. The State Civil Service Act authorizes the executive
officer to consolidate a case with the same or similar allegations to those
contained in an appeal and exempts consolidated cases from the time limits
for hearings, investigations, and findings.


This bill would modify these requirements to instead require the board
to render its decision on the consolidated matter within 6 months of the date
of the order of consolidation, as specified. The bill would also make other
technical changes.


The act further authorizes the State Auditor to investigate and report
whether it finds that a state agency or employee may have engaged or
participated in an improper governmental activity. Under the act, any person
who intentionally engages in acts of reprisal, retaliation, threats, coercion,
or similar acts against a state employee or applicant for state employment
for having made a disclosure that may evidence an improper governmental
activity or dangerous condition is subject to, among other things, liability
in an action for damages brought against him or her by the injured party.
Existing law, the Government Claims Act, sets forth the general procedure
for the presentation of claims as a prerequisite to commencement of actions
for money or damages against the State of California, counties, cities, cities
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and counties, districts, local authorities, and other political subdivisions of
the state, and against the officers, employees, and servants of those entities.


This bill would establish an exception for an action for damages pursuant
to the California Whistleblower Protection Act from the claims presentation
requirements of the Government Claims Act.


(3) Existing law prohibits an employer from making, adopting, or
enforcing any rule, regulation, or policy preventing an employee from
disclosing information to a government or law enforcement agency, if the
employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with
a state or federal rule or regulation. Existing law prohibits any employer
from retaliating against an employee for disclosing information to a
government or law enforcement agency pursuant to these provisions or for
refusing to participate in an activity that would result in a violation of a state
or federal statute or noncompliance with a state or federal rule or regulation.
Under existing law, an employer who violates these provisions is guilty of
a crime.


This bill would expand these provisions to prohibit an employer from
making, adopting, or enforcing any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, if the employee has reasonable cause to believe that
the information discloses a violation of or noncompliance with a local rule
or regulation. The bill would prohibit an employer from retaliating against
an employee because the employer believes that the employee disclosed or
may disclose information to a government or law enforcement agency, or
to a person with authority over the employee or another employee who has
the authority to investigate, discover, or correct the violation, if the employee
has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation of or noncompliance with a local,
state, or federal rule or regulation. The bill would also prohibit an employer
from retaliating against an employee for disclosing, or refusing to participate
in an activity that would result in, a violation of or noncompliance with a
local rule or regulation.


(4) This bill would incorporate additional changes to Section 1102.5 of
the Labor Code proposed by SB 666 and AB 263 that would become
operative if this bill and either SB 666 or AB 263, or both, are enacted and
this bill is enacted last.


(5) Because this bill would change the definition of a crime, this bill
would impose a state -mandated local program.


The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for
a specified reason.
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The people of the State of California do enact as follows:


SECTION 1. Section 905.2 of the Government Code is amended to read:
905.2. (a) This section shall apply to claims against the state filed with


the California Victim Compensation and Government Claims Board.
(b) There shall be presented in accordance with Chapter 1 (commencing


with Section 900) and Chapter 2 (commencing with Section 910) all claims
for money or damages against the state:


(1) For which no appropriation has been made or for which no fund is
available but the settlement of which has been provided for by statute or
constitutional provision.


(2) For which the appropriation made or fund designated is exhausted.
(3) For money or damages on express contract, or for an injury for which


the state is liable.
(4) For which settlement is not otherwise provided for by statute or


constitutional provision.
(c) Claimants shall pay a filing fee of twenty-five dollars ($25) for filing


a claim described in subdivision (b). This fee shall be deposited into the
General Fund and may be appropriated in support of the board as
reimbursements to Item 1870-001-0001 of Section 2.00 of the annual Budget
Act.


(1) The fee shall not apply to the following persons:
(A) Persons who are receiving benefits pursuant to the Supplemental


Security Income (S SI) and State Supplemental Payments (SSP) programs
(Section 12200 to 12205, inclusive, of the Welfare and Institutions Code),
the California Work Opportunity and Responsibility to Kids Act
(Ca1WORKs) program (Chapter 2 (commencing with Section 11200) of
Part 3 of Division 9 of the Welfare and Institutions Code), the Food Stamp
Program (7 U.S.C. Sec. 2011 et seq.), or Section 17000 of the Welfare and
Institutions Code.


(B) Persons whose monthly income is 125 percent or less of the current
monthly poverty line annually established by the Secretary of California
Health and Human Services pursuant to the federal Omnibus Budget
Reconciliation Act of 1981 (Public Law 97-35), as amended.


(C) Persons who are sentenced to imprisonment in a state prison or
confined in a county jail, or who are residents in a state institution and,
within 90 days prior to the date the claim is filed, have a balance of one
hundred dollars ($100) or less credited to the inmate's or resident's trust
account. A certified copy of the statement of the account shall be submitted.


(2) Any claimant who requests a fee waiver shall attach to the application
a signed affidavit requesting the waiver and verification of benefits or income
and any other required financial information in support of the request for
the waiver.


(3) Notwithstanding any other provision of law, an applicant shall not
be entitled to a hearing regarding the denial of a request for a fee waiver.


(d) The time for the board to determine the sufficiency, timeliness, or
any other aspect of the claim shall begin when any of the following occur:
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(1) The claim is submitted with the filing fee.
(2) The fee waiver is granted.
(3) The filing fee is paid to the board upon the board's denial of the fee


waiver request, so long as payment is received within 10 calendar days of
the mailing of the notice of the denial.


(e) Upon approval of the claim by the board, the fee shall be reimbursed
to the claimant, except that no fee shall be reimbursed if the approved claim
was for the payment of an expired warrant. Reimbursement of the filing fee
shall be paid by the state entity against which the approved claim was filed.
If the claimant was granted a fee waiver pursuant to this section, the amount
of the fee shall be paid by the state entity to the board. The reimbursement
to the claimant or the payment to the board shall be made at the time the
claim is paid by the state entity, or shall be added to the amount appropriated
for the claim in an equity claims bill.


(f) The board may assess a surcharge to the state entity against which
the approved claim was filed in an amount not to exceed 15 percent of the
total approved claim. The board shall not include the refunded filing fee in
the surcharge calculation. This surcharge shall be deposited into the General
Fund and may be appropriated in support of the board as reimbursements
to Item 1870-001-0001 of Section 2.00 of the annual Budget Act.


(1) The surcharge shall not apply to approved claims to reissue expired
warrants.


(2) Upon the request of the board in a form prescribed by the Controller,
the Controller shall transfer the surcharges and fees from the state entity's
appropriation to the appropriation for the support of the board. However,
the board shall not request an amount that shall be submitted for legislative
approval pursuant to Section 13928.


(g) The filing fee required by subdivision (c) shall apply to all claims
filed after June 30, 2004, or the effective date of this statute. The surcharge
authorized by subdivision (f) may be calculated and included in claims paid
after June 30, 2004, or the effective date of the statute adding this
subdivision.


(h) This section shall not apply to claims made for a violation of the
California Whistleblower Protection Act (Article 3 (commencing with
Section 8547) of Chapter 6.5 of Division 1 of Title 2).


SEC. 2. Section 8547.15 is added to the Government Code, to read:
8547.15. An action for damages pursuant to this article shall not be


subject to the claims presentation requirements of the Government Claims
Act (Division 3.6 (commencing with Section 810) of Title 1).


SEC. 3. Section 19683 of the Government Code is amended to read:
19683. (a) The State Personnel Board shall initiate a hearing or


investigation of a written complaint of conduct prohibited by Section 8547.3
within 10 working days of its submission. The executive officer shall
complete findings of the hearing or investigation within 60 working days
thereafter, and shall provide a copy of the findings to the complaining state
employee or applicant for state employment and to the appropriate
supervisor, manager, employee, or appointing authority. When the allegations
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contained in a complaint of reprisal or retaliation are the same as, or similar
to, those contained in another appeal, the executive officer may consolidate
the appeals into the most appropriate format. In these cases, the time limits
described in this subdivision shall not apply. The board shall render its
decision on the consolidated matter within a reasonable time after the
conclusion of the hearing or investigation, except that the period shall not
exceed six months from the date of the order of consolidation unless
extended by the board for a period of not more than 45 additional days from
the expiration of the six-month period.


(b) If the executive officer finds that the supervisor, manager, employee,
or appointing power retaliated against the complainant for engaging in
protected whistleblower activities, the supervisor, manager, employee, or
appointing power may request a hearing before the State Personnel Board
regarding the findings of the executive officer. The request for hearing and
any subsequent determination by the board shall be made in accordance
with the board's normal rules governing appeals, hearings, investigations,
and disciplinary proceedings.


(c) If, after the hearing, the State Personnel Board determines that a
violation of Section 8547.3 occurred, or if no hearing is requested and the
findings of the executive officer conclude that improper activity has occurred,
the board may order any appropriate relief, including, but not limited to,
reinstatement, backpay, restoration of lost service credit, if appropriate,
compensatory damages, and the expungement of any adverse records of the
state employee or applicant for state employment who was the subject of
the alleged acts of misconduct prohibited by Section 8547.3.


(d) Whenever the board determines that a manager, supervisor, or
employee, who is named a party to the retaliation complaint, has violated
Section 8547.3 and that violation constitutes legal cause for discipline under
one or more subdivisions of Section 19572, it shall impose a just and proper
penalty and cause an entry to that effect to be made in the manager's,
supervisor's, or employee's official personnel records.


(e) Whenever the board determines that a manager, supervisor, or
employee, who is not named a party to the retaliation complaint, may have
engaged in or participated in any act prohibited by Section 8547.3, the board
shall notify the manager's, supervisor's, or employee's appointing power
of that fact in writing. Within 60 days after receiving the notification, the
appointing power shall either serve a notice of adverse action on the manager,
supervisor, or employee, or set forth in writing its reasons for not taking
adverse action against the manager, supervisor, or employee. The appointing
power shall file a copy of the notice of adverse action with the board in
accordance with Section 19574. If the appointing power declines to take
adverse action against the manager, supervisor, or employee, it shall submit
its written reasons for not doing so to the board, which may take adverse
action against the manager, supervisor, or employee as provided in Section
19583.5. A manager, supervisor, or employee who is served with a notice
of adverse action pursuant to this section may file an appeal with the board
in accordance with Section 19575.
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(I) In order for the Governor and the Legislature to determine the need


to continue or modify state personnel procedures as they relate to the
investigations of reprisals or retaliation for the disclosure of information by
public employees, the State Personnel Board, by June 30 of each year, shall
submit a report to the Governor and the Legislature regarding complaints
filed, hearings held, and legal actions taken pursuant to this section.


SEC. 4. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer shall not make, adopt, or enforce any rule,


regulation, or policy preventing an employee from disclosing information
to a government or law enforcement agency, or to a person with authority
over the employee or to another employee who has authority to investigate,
discover, or correct the violation or noncompliance, if the employee has
reasonable cause to believe that the information discloses a violation of
state or federal statute, or a violation of or noncompliance with a local, state,
or federal rule or regulation, regardless of whether disclosing the information
is part of the employee's job duties.


(b) An employer shall not retaliate against an employee for disclosing
information, or because the employer believes that the employee disclosed
or may disclose information, to a government or law enforcement agency,
or to a person with authority over the employee or another employee who
has the authority to investigate, discover, or correct the violation or
noncompliance, if the employee has reasonable cause to believe that the
information discloses a violation of state or federal statute, or a violation
of or noncompliance with a local, state, or federal rule or regulation,
regardless of whether disclosing the information is part of the employee's
job duties.


(c) An employer shall not retaliate against an employee for refusing to
participate in an activity that would result in a violation of state or federal
statute, or a violation of or noncompliance with a local, state, or federal rule
or regulation.


(d) An employer shall not retaliate against an employee for having
exercised his or her rights under subdivision (a), (b), or (c) in any former
employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(I) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege ofArticle 3 (commencing with
Section 950), the physician -patient privilege of Article 6 (commencing with
Section 990) of Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 4.1. Section 1102.5 of the Labor Code is amended to read:
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1102.5. (a) An employer, or any person acting on behalf of the employer,
shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, to a person with authority over the employee, or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, to a person with authority over
the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege ofArticle 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 5. Section 4.1 of this bill incorporates amendments to Section
1102.5 of the Labor Code proposed by this bill, Senate Bill 666, and
Assembly Bill 263. It shall only become operative if (1) both this bill and
either Senate Bill 666 or Assembly Bill 263 are enacted and become effective
on or before January 1, 2014, (2) this bill and either Senate Bill 666 or
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Assembly Bill 263, or both, are enacted to amend Section 1102.5 of the
Labor Code, and (3) this bill is enacted after Senate Bill 666 or Assembly
Bill 263, or both, in which case Section 4 of this bill shall not become
operative.


SEC. 6. No reimbursement is required by this act pursuant to Section 6
of Article XIII B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.
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Senate Bill No. 666


CHAPTER 577


An act to add Sections 494.6 and 6103.7 to the Business and Professions
Code, and to amend Sections 98.6 and 1102.5 of, and to add Section 244
to, the Labor Code, relating to employment.


[Approved by Governor October 5, 2013. Filed with
Secretary of State October 5, 2013.]


LEGISLATIVE COUNSEL'S DIGEST


SB 666, Steinberg. Employment: retaliation.
Existing law establishes grounds for suspension or revocation of certain


business and professional licenses.
This bill would subject those business licenses to suspension or revocation,


with a specified exception, if the licensee has been determined by the Labor
Commissioner or the court to have violated specified law and the court or
Labor Commissioner has taken into consideration any harm such a
suspension or revocation would cause to employees of the licensee, as well
as the good faith efforts of the licensee to resolve any alleged violations
after receiving notice. The bill would subject a licensee of an agency within
the Department of Consumer Affairs who has been found by the Labor
Commissioner or the court to have violated specified law to disciplinary
action by his or her respective licensing agency.


The State Bar Act establishes specific causes for the disbarment or
suspension of a member of the State Bar.


This bill would make it a cause for suspension, disbarment, or other
discipline for any member of the State Bar to report suspected immigration
status or threaten to report suspected immigration status of a witness or
party to a civil or administrative action or his or her family member, as
defined, to a federal, state, or local agency because the witness or party
exercises or has exercised a right related to his or her employment.


Existing law establishes various rights and protections relating to
employment and civil rights that may be enforced by civil action.


This bill would provide that it is not necessary to exhaust administrative
remedies or procedures in order to bring a civil action enforcing designated
rights. Under the bill, reporting or threatening to report an employee's,
former employee's, or prospective employee's suspected citizenship or
immigration status, or the suspected citizenship or immigration status of
the employee's or former employee's family member, as defined, to a
federal, state, or local agency because the employee, former employee, or
prospective employee exercises a designated right would constitute an
adverse action for purposes of establishing a violation of the designated
right. Because a violation of certain of those designated rights is a


91







Ch. 577 -2 -
misdemeanor, this bill would impose a state -mandated local program by
changing the definition of a crime.


Existing law prohibits an employer from discharging an employee or in
any manner discriminating against any employee or applicant for
employment because the employee or applicant has engaged in prescribed
protected conduct relating to the enforcement of the employee's or
applicant's rights. Existing law makes it a misdemeanor for an employer to
take adverse employment action against employees who file bona fide
complaints.


This bill would also prohibit an employer from retaliating or taking any
adverse action against any employee or applicant for employment because
the employee or applicant has engaged in protected conduct. The bill would
expand the protected conduct to include a written or oral complaint by an
employee that he or she is owed unpaid wages. The bill would subject an
employer to a civil penalty of up to $10,000 per violation of these provisions.


Existing law entitles an employee to reinstatement and reimbursement
for lost wages and benefits if the employee has been discharged, demoted,
suspended, or in any way discriminated against because the employee
engaged in protected conduct or because the employee made a bona fide
complaint or claim or initiated any action or notice, as prescribed.


This bill would similarly grant these entitlements to an employee who is
retaliated against or subjected to an adverse action.


Existing law prohibits an employer from making, adopting, or enforcing
any rule, regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency, where the employee
has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation or noncompliance with a state or
federal rule or regulation. Existing law further prohibits an employer from
retaliating against an employee for such a disclosure. Under existing law,
a violation of these provisions by an employer is a crime.


This bill would additionally prohibit any person acting on behalf of the
employer from making, adopting, or enforcing any rule, regulation, or policy
preventing an employee from disclosing information to a government or
law enforcement agency, as provided, and would extend those prohibitions
to preventing an employee from, or retaliating against an employee for,
providing information to, or testifying before, any public body conducting
an investigation, hearing, or inquiry. Because a violation of these provisions
by an employer would be a crime, this bill would impose a state -mandated
local program.


This bill would incorporate additional changes to Section 1102.5 of the
Labor Code proposed by SB 496 that would become operative if this bill
and SB 496 are enacted and this bill is enacted last.


The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for
a specified reason.
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The people of the State of California do enact as follows:


SECTION 1. Section 494.6 is added to the Business and Professions
Code, to read:


494.6. (a) A business license regulated by this code may be subject to
suspension or revocation if the licensee has been determined by the Labor
Commissioner or the court to have violated subdivision (b) of Section 244
of the Labor Code and the court or Labor Commissioner has taken into
consideration any harm such suspension or revocation would cause to
employees of the licensee, as well as the good faith efforts of the licensee
to resolve any alleged violations after receiving notice.


(b) Notwithstanding subdivision (a), a licensee of an agency within the
Department of Consumer Affairs who has been found by the Labor
Commissioner or the court to have violated subdivision (b) of Section 244
of the Labor Code may be subject to disciplinary action by his or her
respective licensing agency.


(c) An employer shall not be subject to suspension or revocation under
this section for requiring a prospective or current employee to submit, within
three business days of the first day of work for pay, an 1-9 Employment
Eligibility Verification form.


SEC. 2. Section 6103.7 is added to the Business and Professions Code,
to read:


6103.7. It is cause for suspension, disbarment, or other discipline for
any member of the State Bar to report suspected immigration status or
threaten to report suspected immigration status of a witness or party to a
civil or administrative action or his or her family member to a federal, state,
or local agency because the witness or party exercises or has exercised a
right related to his or her employment, broadly interpreted. As used in this
section, "family member" means a spouse, parent, sibling, child, uncle, aunt,
niece, nephew, cousin, grandparent, or grandchild related by blood, adoption,
marriage, or domestic partnership.


SEC. 3. Section 98.6 of the Labor Code is amended to read:
98.6. (a) A person shall not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against any employee or
applicant for employment because the employee or applicant engaged in
any conduct delineated in this chapter, including the conduct described in
subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee or applicant for
employment has filed a bona fide complaint or claim or instituted or caused
to be instituted any proceeding under or relating to his or her rights that are
under the jurisdiction of the Labor Commissioner, made a written or oral
complaint that he or she is owed unpaid wages, or because the employee
has initiated any action or notice pursuant to Section 2699, or has testified
or is about to testify in a proceeding pursuant to that section, or because of
the exercise by the employee or applicant for employment on behalf of
himself, herself, or others of any rights afforded him or her.
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(b) (1) Any employee who is discharged, threatened with discharge,


demoted, suspended, retaliated against, subjected to an adverse action, or
in any other manner discriminated against in the terms and conditions of
his or her employment because the employee engaged in any conduct
delineated in this chapter, including the conduct described in subdivision
(k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part
3 of Division 2, or because the employee has made a bona fide complaint
or claim to the division pursuant to this part, or because the employee has
initiated any action or notice pursuant to Section 2699 shall be entitled to
reinstatement and reimbursement for lost wages and work benefits caused
by those acts of the employer.


(2) Any employer who willfully refuses to hire, promote, or otherwise
restore an employee or former employee who has been determined to be
eligible for rehiring or promotion by a grievance procedure, arbitration, or
hearing authorized by law, is guilty of a misdemeanor.


(3) In addition to any other remedies available, an employer who violates
this section is liable for a civil penalty not exceeding ten thousand dollars
($10,000) per employee for each violation of this section.


(c) (1) Any applicant for employment who is refused employment, who
is not selected for a training program leading to employment, or who in any
other manner is discriminated against in the terms and conditions of any
offer of employment because the applicant engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section
96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division
2, or because the applicant has made a bona fide complaint or claim to the
division pursuant to this part, or because the employee has initiated any
action or notice pursuant to Section 2699 shall be entitled to employment
and reimbursement for lost wages and work benefits caused by the acts of
the prospective employer.


(2) This subdivision shall not be construed to invalidate any collective
bargaining agreement that requires an applicant for a position that is subject
to the collective bargaining agreement to sign a contract that protects either
or both of the following as specified in subparagraphs (A) and (B), nor shall
this subdivision be construed to invalidate any employer requirement of an
applicant for a position that is not subject to a collective bargaining
agreement to sign an employment contract that protects either or both of
the following:


(A) An employer against any conduct that is actually in direct conflict
with the essential enterprise -related interests of the employer and where
breach of that contract would actually constitute a material and substantial
disruption of the employer's operation.


(B) A firefighter against any disease that is presumed to arise in the
course and scope of employment, by limiting his or her consumption of
tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that
are effective on January 1, 2002, to employees or applicants for employment
do not apply to any state or local law enforcement agency, any religious
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association or corporation specified in subdivision (d) of Section 12926 of
the Government Code, except as provided in Section 12926.2 of the
Government Code, or any person described in Section 1070 of the Evidence
Code.


SEC. 4. Section 244 is added to the Labor Code, to read:
244. (a) An individual is not required to exhaust administrative remedies


or procedures in order to bring a civil action under any provision of this
code, unless that section under which the action is brought expressly requires
exhaustion of an administrative remedy. This subdivision shall not be
construed to affect the requirements of Section 2699.3.


(b) Reporting or threatening to report an employee's, former employee's,
or prospective employee's suspected citizenship or immigration status, or
the suspected citizenship or immigration status of a family member of the
employee, former employee, or prospective employee, to a federal, state,
or local agency because the employee, former employee, or prospective
employee exercises a right under the provisions of this code, the Government
Code, or the Civil Code constitutes an adverse action for purposes of
establishing a violation of an employee's, former employee's, or prospective
employee's rights. As used in this subdivision, "family member" means a
spouse, parent, sibling, child, uncle, aunt, niece, nephew, cousin, grandparent,
or grandchild related by blood, adoption, marriage, or domestic partnership.


SEC. 5. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or from providing information to, or testifying before,
any public body conducting an investigation, hearing, or inquiry, where the
employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with
a state or federal rule or regulation.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information to a government
or law enforcement agency, or for providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry,
where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation of or
noncompliance with a state or federal rule or regulation.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a state or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).
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(f) In addition to other penalties, an employer that is a corporation or


limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege ofArticle 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 5.5. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or to a person with authority over the employee or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, or to a person with authority
over the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.
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(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 6. The provisions of this act are severable. If any provision of this
act or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid
provision or application.


SEC. 7. Section 5.5 of this bill incorporates amendments to Section
1102.5 of the Labor Code proposed by both this bill and Senate Bill 496. It
shall only become operative if (1) both bills are enacted and become effective
on or before January 1, 2014, (2) each bill amends Section 1102.5 of the
Labor Code, and (3) this bill is enacted after Senate Bill 496, in which case
Section 5 of this bill shall not become operative.


SEC. 8. No reimbursement is required by this act pursuant to Section 6
of Article XIII B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.
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§ 56. California Military Whistleblower Protection Act, CA MIL & VET § 56


West's Annotated California Codes
Military and Veterans Code (Refs & Annos)


Division 1. Administration of Military and Veterans Affairs (Refs & Annos)
Chapter 1. The Military Department (Refs & Annos)


West's Ann.Cal.Mil. & Vet.Code § 56


§ 56. California Military Whistleblower Protection Act


Effective: January 1, 2020 to December 31, 2022
Currentness


<Section operative until Jan. 1, 2023. See, also, § 56 operative Jan. 1, 2023.>


(a) This section shall be known, and may be cited, as the "California Military Whistleblower Protection Act."


(b) Notwithstanding any other law, a person shall not do any of the following:


(1)(A) Restrict a member of the department from communicating with a Member of Congress, the Governor, a Member of the
Legislature, or any state or federal inspector general.


(B) Subparagraph (A) shall not apply to a communication that is unlawful.


(2) Take, or threaten to take, an unfavorable personnel action, or withhold, or threaten to withhold, a favorable personnel action,
as a reprisal against a member of the department for making a communication to any person, including, but not limited to,
any of the following:


(A) A Member of Congress.


(B) The Governor.


(C) A Member of the Legislature.


(D) The inspector general.


(E) The State Auditor.


(F) A federal inspector general or any other inspector general appointed under the Inspector General Act of 1978.


WESTLAW © 2022 Thomson Reuters. No claim to original U.S. Government Works.







§ 56. California Military Whistleblower Protection Act, CA MIL & VET § 56


(G) Any member of a Department of Defense audit, inspection, investigation, or law enforcement organization.


(H) Any local, state, or federal law enforcement agency.


(I) Any person or organization in the chain of command of the department.


(J) Any other person or organization designated pursuant to regulation or any other established administrative procedures for
such communications.


(c) Notwithstanding any other law, if a member of the department submits to an inspector general an allegation that a personnel
action prohibited by paragraph (2) of subdivision (b) has been taken or has been threatened to be taken against the member of


the department, the inspector general shall take action as provided by subdivision (d).


(d) An inspector general receiving an allegation pursuant to subdivision (c) shall do all of the following:


(1) Expeditiously determine whether there is sufficient evidence, in accordance with federal regulations governing federal
inspectors general, to warrant an investigation of the allegation.


(2) Conduct a separate investigation of the information that the member making the allegation believes constitutes evidence of
wrongdoing under both of the following circumstances:


(A) There has not been a previous investigation.


(B) There has been a previous investigation but the inspector general determines that the previous investigation was biased or


otherwise inadequate.


(3) Upon determining that an investigation of an allegation is warranted, expeditiously investigate the allegation.


(e) The inspector general shall refer all allegations regarding personnel actions prohibited by paragraph (2) of subdivision (b)
to the Chief of the National Guard Bureau and the Governor.


(f)(1) After completion of an investigation the inspector general shall submit a report on the results of the investigation to the
Adjutant General and a copy of the report on the results of the investigation to the member of the department who made the
allegation. The report shall be transmitted to the Adjutant General, and the copy of the report shall be transmitted to the member,


not later than 30 days after the completion of the investigation.


(2) The report on the results of the investigation transmitted to the Adjutant General shall contain a thorough review of the
facts and circumstances relevant to the allegation and the complaint or disclosure and shall include documents acquired during
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the course of the investigation, including summaries of interviews conducted. The report may include a recommendation as
to the disposition of the complaint.


(3) Except for that information that is not required to be disclosed under the California Public Records Act (Chapter 3.5
(commencing with Section 6250) of Division 7 of Title 1 of the Government Code), in the copy of the report transmitted to
the member of the department the inspector general shall ensure the maximum disclosure of information that may be lawfully


disclosed. The copy of the report need not, however, include summaries of interviews conducted, or any document acquired,
during the course of the investigation. These items shall be transmitted to the member of the department, if the member requests


the items, with the copy of the report or after the transmittal to the member of the copy of the report, regardless of whether the
request for those items is made before or after the copy of the report is transmitted to the member.


(4) The inspector general shall provide an interim response to allegations when the final response will be significantly delayed
due to operational demands, complexity of the case, or the receipt of additional information. The inspector general shall provide


interim responses every 60 days until the matter is resolved and the case closed.


(5) If, in the course of an investigation of an allegation under this section, the inspector general determines that it is not possible


to submit the report required by this subdivision within 60 days after the date of receipt of the allegation being investigated, the
inspector general shall provide to the Adjutant General and to the member making the allegation a notice of all of the following:


(A) The reasons why the report may not be submitted within that time.


(B) When the report will be submitted.


(g) Nothing in this article is intended to supersede the rights, benefits, processes, and procedures already afforded to members
of the department under existing law.


(h) For purposes of this section, all of the following shall apply:


(1) A "communication" means any communication or report in which a member of the department complains of, or discloses
information that the member of the department reasonably believes constitutes evidence of, any of the following:


(A) A violation of law, including, but not limited to, regulations, the Uniform Code of Military Justice, and any law prohibiting
sexual harassment or unlawful discrimination


(B) Gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specified danger to the public
health or safety.


(2) "Department" means the Military Department.


(3) "Inspector general" means the California Military Department Inspector General.
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(4) "Member of the department" has the same meaning as defined in Section 55.


(5) "Office" means the Office of the California Military Department Inspector General.


Credits
(Addedby Stats.2012, c. 731 (S.B.921), § 3, eff. Sept. 28, 2012. Amendedby Stats.2019, c. 704 (S.B.481), § 2, eff. Jan. 1, 2020.)


Notes of Decisions (2)


West's Arm. Cal. Mil. & Vet. Code § 56, CA MIL & VET § 56


Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be more current, see credits for
details.
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2013 California Senate Bill No. 666, California 2013-2014 Regular Session


CALIFORNIA BILL TEXT


TITLE: An act to add Sections 494.6 and 6103.7 to the Business and Professions Code, and to amend
Sections 98.6 and 1102.5 of, and to add Section 244 to, the Labor Code, relating to employment.


VERSION: Amended/Substituted
May 07, 2013


Steinberg (Coauthors: Senators Beall, Evans, Hueso, Jackson, Monning, and Padilla)
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SUMMARY: An act to add Sections 494.6 and 6103.7 to the Business and Professions Code, and to amend Sections 98.6 and
1102.5 of, and to add Section 244 to, the Labor Code, relating to employment.


TEXT:


BILL NUMBER: SB 666 AMENDED


BILL TEXT


AMENDED IN SENATE MAY 7, 2013


AMENDED IN SENATE APRIL 11, 2013


AMENDED IN SENATE APRIL 1, 2013


INTRODUCED BY Senator Steinberg


( Coauthors: Senators Beall, Evans, Hueso, Jackson, Monning, and Padilla )


FEBRUARY 22, 2013


An act to add Sections 494.6 and 6103.7 to the Business and Professions Code, and to amend Sections 98.6 and 1102.5 of, and
to add Section 244 to, the Labor Code, relating to employment.


LEGISLATIVE COUNSEL'S DIGEST


SB 666, as amended, Steinberg. Employment: retaliation.


Existing law establishes grounds for suspension or revocation of certain business and professional licenses.


This bill would subject those business licenses to suspension or revocation , with a specified exception, if a current, former,
or prospective employee of the licensee attempts to exercise a right related to his or her employment or any terms, conditions,
or benefits of that employment protected by state law and, in reaction, the licensee threatens to retaliate or retaliates based on
the employee's citizenship or immigration status.


The State Bar Act establishes specific causes for the disbarment or suspension of a member of the State Bar.
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This bill would make it a cause for suspension, disbarment, or other discipline for any member of the State Bar to report
immigration status or threaten to report immigration status of a witness or party to a civil or administrative action or his or her
family member, as defined, to a federal, state, or local agency because the witness or party exercises or has exercised a right
related to his or her employment.


Existing law establishes various rights and protections relating to employment and civil rights that may be enforced by civil
action.


This bill would provide that it is not necessary to exhaust administrative remedies or procedures in order to bring a civil action


enforcing designated rights. Under the bill, reporting or threatening to report an employee's, former employee's, or prospective
employee's citizenship or immigration status, or the citizenship or immigration status of the employee's or former employee's
family member, as defined, to a federal, state, or local agency because the employee or employee, former employee , or
prospective employee exercises a designated right would constitute an adverse action for purposes of establishing a violation
of the designated right. Because a violation of certain of those designated rights is a misdemeanor, this bill would impose a
state -mandated local program by changing the definition of a crime.


Existing law prohibits an employer from discharging an employee or in any manner discriminating against any employee
or applicant for employment because the employee or applicant has engaged in prescribed protected conduct relating to the
enforcement of the employee's or applicant's rights. Existing law makes it a misdemeanor for an employer to take adverse
employment action against employees who file bona fide complaints.


This bill would also prohibit an employer from retaliating or taking adverse action against any employee or applicant for
employment because the employee or applicant has engaged in protected conduct. The bill would expand the protected conduct
to include a written or oral complaint by an employee that he or she is owed unpaid wages. The bill would subject an employer
that is a corporation or limited liability company to a civil penalty of up to $10,000 per violation of these provisions.


Existing law prohibits an employer from making, adopting, or enforcing any rule, regulation, or policy preventing an employee


from disclosing information to a government or law enforcement agency, where the employee has reasonable cause to believe
that the information discloses a violation of state or federal statute, or a violation or noncompliance with a state or federal rule
or regulation. Existing law further prohibits an employer from retaliating against an employee for such a disclosure. Under
existing law, a violation of these provisions by an employer is a crime.


This bill would additionally prohibit any person acting on behalf of the employer from making, adopting, or enforcing any
rule, regulation, or policy preventing an employee from disclosing information to a government or law enforcement agency, as
provided, and would extend those prohibitions to preventing an employee from, or retaliating against an employee for, providing


information to, or testifying before, any public body conducting an investigation, hearing, or inquiry. Because a violation of
these provisions by an employer would be a crime, this bill would impose a state -mandated local program.


The California Constitution requires the state to reimburse local agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for a specified reason.


Vote: majority. Appropriation: no. Fiscal committee: yes. State -mandated local program: yes.


THE PEOPLE OF THE STALL OF CALIFORNIA DO ENACT AS FOLLOWS:


SECTION 1. Section 494.6 is added to the Business and Professions Code, to read:
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494.6. (a) A business license regulated by this code is subject to suspension or revocation if a current, former, or prospective
employee of the licensee attempts to exercise a right related to his or her employment or any terms, conditions, or benefits of
that employment protected by state law and, in reaction, the licensee threatens to retaliate or retaliates based on the employee's
citizenship or immigration status.


(b) An employer shall not be subject to suspension or revocation under this section for requiring a prospective or current
employee to submit, within three business days of the first day of work for pay, an 1-9 Employment Eligibility Verification
form.


SEC. 2. Section 6103.7 is added to the Business and Professions Code, to read:


6103.7. It is cause for suspension, disbarment, or other discipline for any member of the State Bar to report immigration status
or threaten to report immigration status of a witness or party to a civil or administrative action or his or her family member to a
federal, state, or local agency because the witness or party exercises or has exercised a right related to his or her employment,
broadly interpreted. As used in this section, "family member" means a spouse, parent, sibling, child, uncle, aunt, niece, nephew,


cousin, grandparent, or grandchild related by blood, adoption, marriage, or domestic partnership.


SEC. 3. Section 98.6 of the Labor Code is amended to read:


98.6. (a) No person shall discharge an employee or in any manner discriminate, retaliate, or take adverse action against any
employee or applicant for employment because the employee or applicant engaged in any conduct delineated in this chapter,
including the conduct described in subdivision (k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part 3 of
Division 2, or because the employee or applicant for employment has filed a bona fide complaint or claim or instituted or caused


to be instituted any proceeding under or relating to his or her rights that are under the jurisdiction of the Labor Commissioner,
made a written or oral complaint that he or she is owed unpaid wages, or because the employee has initiated any action or notice
pursuant to Section 2699, or has testified or is about to testify in any such proceeding or because of the exercise by the employee


or applicant for employment on behalf of himself, herself, or others of any rights afforded him or her.


(b) (1) Any employee who is discharged, threatened with discharge, demoted, suspended, or in any other manner discriminated


against in the terms and conditions of his or her employment because the employee engaged in any conduct delineated in this
chapter, including the conduct described in subdivision (k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part


3 of Division 2, or because the employee has made a bona fide complaint or claim to the division pursuant to this part, or because


the employee has initiated any action or notice pursuant to Section 2699 shall be entitled to reinstatement and reimbursement
for lost wages and work benefits caused by those acts of the employer.


(2) Any employer who willfully refuses to hire, promote, or otherwise restore an employee or former employee who has been


determined to be eligible for rehiring or promotion by a grievance procedure, arbitration, or hearing authorized by law, is guilty
of a misdemeanor.


(3) In addition to any other remedies available, an employer that is a corporation or limited liability company is liable for a civil


penally not exceeding ten thousand dollars ($10,000) per employee for each violation to this section.


(c) (1) Any applicant for employment who is refused employment, who is not selected for a training program leading to
employment, or who in any other manner is discriminated against in the terms and conditions of any offer of employment
because the applicant engaged in any conduct delineated in this chapter, including the conduct described in subdivision (k)
of Section 96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division 2, or because the applicant has made a
bona fide complaint or claim to the division pursuant to this part, or because the employee has initiated any action or notice
pursuant to Section 2699 shall be entitled to employment and reimbursement for lost wages and work benefits caused by the
acts of the prospective employer.
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(2) This subdivision shall not be construed to invalidate any collective bargaining agreement that requires an applicant for a
position that is subject to the collective bargaining agreement to sign a contract that protects either or both of the following as
specified in subparagraphs (A) and (B), nor shall this subdivision be construed to invalidate any employer requirement of an
applicant for a position that is not subject to a collective bargaining agreement to sign an employment contract that protects
either or both of the following:


(A) An employer against any conduct that is actually in direct conflict with the essential enterprise -related interests of the
employer and where breach of that contract would actually constitute a material and substantial disruption of the employer's
operation.


(B) A firefighter against any disease that is presumed to arise in the course and scope of employment, by limiting his or her
consumption of tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that are effective on January 1, 2002, to employees or
applicants for employment do not apply to any state or local law enforcement agency, any religious association or corporation
specified in subdivision (d) of Section 12926 of the Government Code, except as provided in Section 12926.2 of the Government


Code, or any person described in Section 1070 of the Evidence Code.


SEC. 4. Section 244 is added to the Labor Code, to read:


244. (a) An individual is not required to exhaust administrative remedies or procedures in order to bring a civil action under any


provision of this code, unless that section under which the action is brought expressly requires exhaustion of an administrative
remedy.


(b) Reporting or threatening to report an employee's, former employee's, or prospective employee's citizenship or immigration
status, or the citizenship or immigration status of a family member of the employee, former employee, or prospective employee,


to a federal, state, or local agency because the employee, former employee, or prospective employee exercises a right under the
provisions of this code, the Government Code, or the Civil Code constitutes an adverse action for purposes of establishing a
violation of an employee's, former employee's, or prospective employee's rights. As used in this subdivision, "family member"
means a spouse, parent, sibling, child, uncle, aunt, niece, nephew, cousin, grandparent, or grandchild related by blood, adoption,
marriage, or domestic partnership.


SEC. 5. Section 1102.5 of the Labor Code is amended to read:


1102.5. (a) An employer, or any person acting on behalf of the employer, shall not make, adopt, or enforce any rule, regulation,


or policy preventing an employee from disclosing information to a government or law enforcement agency, or for providing
information to, or testifying before, any public body conducting an investigation, hearing, or inquiry, where the employee has
reasonable cause to believe that the information discloses a violation of state or federal statute, or a violation or noncompliance


with a state or federal rule or regulation.


(b) An employer, or any person acting on behalf of the employer, shall not retaliate against an employee for disclosing
information to a government or law enforcement agency, or for providing information to, or testifying before, any public body


conducting an investigation, hearing, or inquiry, where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation or noncompliance with a state or federal rule or regulation.


(c) An employer, or any person acting on behalf of the employer, shall not retaliate against an employee for refusing to participate


in an activity that would result in a violation of state or federal statute, or a violation or noncompliance with a state or federal
rule or regulation.
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(d) An employer, or any person acting on behalf of the employer, shall not retaliate against an employee for having exercised
his or her rights under subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her employer is a disclosure of information to a government


or law enforcement agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or limited liability company is liable for a civil penalty not
exceeding ten thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that implement, or to actions by employers against employees
who violate, the confidentiality of the lawyer -client privilege of Article 3 (commencing with Section 950) of, or the physician -


patient privilege of Article 6 (commencing with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade secret
information.


SEC. 6. The provisions of this act are severable. If any provision of this act or its application is held invalid, that invalidity shall


not affect other provisions or applications that can be given effect without the invalid provision or application.


SEC. 7. No reimbursement is required by this act pursuant to Section 6 of Article XIII B of the California Constitution because


the only costs that may be incurred by a local agency or school district will be incurred because this act creates a new crime
or infraction, eliminates a crime or infraction, or changes the penalty for a crime or infraction, within the meaning of Section
17556 of the Government Code, or changes the definition of a crime within the meaning of Section 6 of Article XIII B of the
California Constitution.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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SUB J ECT


Whistleblower Protections


DESCRIPTION


This bill would:


1) Expand protections for whistleblowers by prohibiting an employer from
retaliating against an employee for refusing to participate in illegal employer
activity or for having been a whistleblower in any former employment, and
by imposing a new civil penalty of up to $10,000 per violation if the employer
is a corporation or limited liability company (LLC);


2) Provide that in a civil action or an administrative proceeding pursuant to the
whistleblower statute, once the employee has demonstrated by
preponderance of the evidence that a proscribed activity was a contributing
factor to the adverse employer action, the employer must show by clear and
convincing evidence that the adverse action would have occurred for
legitimate, independent reasons even if the employee did not engage in
whistleblowing;


3) Create a whistleblower hotline in the Attorney General's office and require
employers to post at the workplace a notice of employee's rights and
responsibilities under the whistleblower laws, including the Attorney
General's whistleblower hotline number;


4) Impose civil penalties of up to $10,000 on an officer or director of a
corporation or member of an LLC and up to $5,000 on a financial manager of
a corporation or LLC for failing to disclose to the Attorney General within 15
days of actual knowledge that the corporation or LLC, officer, director,
member, manager or its agent is engaging or has engaged in specified
finance -related activity intended to give a greater or lesser value of the
company than it possesses or to deceive a regulatory agency;


(more)
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5) Impose a civil penalty of up to $1,000,000 on a corporation or LLC for failing
both to disclose to the Attorney General and to warn its shareholders and/ or
investors within 15 days of actual knowledge that the corporation or LLC,
officer, director, member, manager or its agent is engaging or has engaged in
specified finance -related activity intended to give a greater or lesser value of
the company than it possesses or to deceive a regulatory agency.


The provisions for civil penalties would not apply:
where a disclosure by an officer or director of a corporation, or LLC member,
would violate client -lawyer privilege; or
where the corporation, LLC, or officer, director, LLC member, or manager
reasonably believed in good faith that notification to an appropriate agency
was in compliance; or
where disclosure would affect Fifth Amendment rights against self-
incrimination of an officer, director, LLC member, or manager;
the wrongful or inappropriate conduct to be reported was abated within 15
days of actual knowledge of the wrongful or inappropriate conduct.


The bill would apply only to corporations and LLCs that are required to register
securities with the Securities and Exchange Commission and are publicly traded
on a stock exchange.


The bill would clarify that under the whistleblower statute, a report made by a
government employee to his or her agency is a disclosure of information made to
a government or law enforcementagency, thus codifying Gardenhire v. City of
Los Angeles Housing Authority (2000) 85 Cal.App.4th 236.


BACKGROUND


Except for two provisions and some clarifying changes, this bill is identical to SB
783 (Escutia, 2002). SB 783 contained the entire language of SB 1452 (Escutia,
2002), which was passed by this Committee and the Senate prior to the summer
recess. SB 783 was vetoed by the Governor, with a message that he would sign
legislation this year that would incorporate all of the components of SB 783,
except for the provision imposing civil liability on "individuals who did not
actually commit the wrongful act themselves." The Governor's veto message
specifically objected to the civil liability of officers, directors and managers of
corporations and members of limited liability companies for failing to report
certain activities to the Attorney General or the shareholders.


Between the time SB 1452 was heard in this Committee and the enrollment of SB
783 to the Governor, Congress enacted the Sarbanes-Oxley Act of 2002.
Sarbanes-Oxley addressed accounting industry reform and oversight, some
corporate governance and financial reporting issues, and increased the penalties
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for criminal conduct by executives. Comparison of SB 777 and the Sarbanes
Oxley Act is further detailed in Comment 5.


The sponsor of this bill, the Foundation for Taxpayer and Consumer Rights,
contends that while the Sarbanes-Oxley Act addresses major corporate
accounting and reporting problems, the Act imposes penalties on corporate
executives mostly for actions related to SEC filings and, where fraud is involved,
only after damage has been done to shareholders, investors and employees. The
sponsor states that SB 777 is needed in order to prevent the kind of damage to
shareholders, investors, employees and the market that Enron and WorldCom,
and now HealthSouth (see Comment 1) continue to cause.


CHANGES TO EXISTING LAW


1. Existing law prohibits an employer from adopting or enforcing any rule,
regulation, or policy that prevents an employee from disclosing information to
a government or law enforcement agency where the employee has reasonable
cause to believe that the information discloses a violation of state or federal
law or regulation. [Labor Code Section 1102.5(a). All references are to the
Labor Code, unless otherwise indicated.] This statute is commonly known as
the "Whistleblower Protection Statute" or "whistleblower statute."


Existing law prohibits an employer from retaliating against an employee for
making these disclosures. [Section 1102.5(b).]


This bill would provide that an employer may not retaliate against an
employee for refusing to participate in illegal activity or activity that may
result in violations of state or federal statute or regulation.


This bill would provide that an employer may not retaliate against an
employee for having exercised his or her whistleblower rights in any former
employment.


2. Existing law, for purposes of the above provisions, defines an "employee" to
include persons who are employed by a state agency or its political
subdivisions, a county or city and county, municipal or public corporation or
political subdivision, a school district or community college district, or the
University of California. [Section 1106.]


This bill would provide that for government agency employees, reporting by
the employee to the employer shall be deemed reporting to a government
agency.


3. Under existing law, a violation of Section 1102.5 (the whistleblower protection
statute) as well as other prohibited employer activity, is a misdemeanor,
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punishable by imprisonment of up to one year or a fine of up to $1,000 in the
case of an individual and up to $5,000 in the case of a corporation, or both
imprisonment and fine. [Section 1103.]


This bill would make an employer that is a corporation or limited liability
company liable for a civil penalty not exceeding $10,000 for each violation.


4. Existing case law provides that, after a plaintiff shows by a preponderance of
evidence that the action taken by the employer is proscribed by the
whistleblower statute, the burden shifts to the employer to show by a
preponderance of the evidence that the alleged action would have occurred
for legitimate, independent reasons even if the employee had not engaged in
"activities protected by the whistleblower statute, [Morgan v. Regents of
University of California (2000) 88 Cal.AppAth 52; McDonnell Douglas Corp. v.
Green (1973) 411 U.S. 792.]


This bill would instead require the employer to make that showing by clear
and convincing evidence.


5. This bill would require the Attorney General to maintain a whistleblower
hotline to receive calls about possible violations of state or federal statutes,
rules or regulations, or violations of fiduciary responsibility by a corporation
or LLC to its shareholders, investors or employees.


This bill would require the AG to refer calls received on the whistleblower
hotline to the appropriate government authority for review and possible
investigation, and to hold in confidence information disclosed through the
hotline.


This bill would require an employer to display at the workplace a notice of an
employee's rights and responsibilities under the whistleblower statutes,
including the number of the Attorney General's whistleblower hotline.


6. Existing federal law, the Sarbanes-Oxley Act of 2002, imposes severe criminal
penalties on various corporate fraud -related activities, including a provision
for a maximum 25 -year sentence and substantial fines for knowingly
executing a scheme to defraud persons in connection with any security.


This bill would make an officer or director of a corporation or a member of a
limited liability company, liable for a civil penalty of up to $10,000 per
violation, and a manager responsible for financial transactions in a
corporation liable for a civil penalty of up to $5,000 per violation, to actually
know and then to fail to notify the Attorney General or appropriate
government agency within 15 days of acquiring that knowledge of specified







SB 777 (Escutia)
Page 5


improper activity by the corporation or LLC, an officer or director, or a LLC
member, or agent.


This bill would make a corporation or LLC liable for a civil penalty of up to
$1,000,000 per violation for similar knowledge and inaction, including the
failure to warn shareholders and investors in writing.


This bill would not require disclosure if the wrongful conduct is abated
within the time period for reporting (15 days).


This bill would provide that the penalties would not apply for a failure to
duly notify the Attorney General or appropriate government agency if the
person has actual knowledge that the Attorney General or appropriate
government agency has been notified, and, in the case of a corporation or
LLC, that shareholders and investors have been warned. Further, no
penalties would apply for the failure to duly notify the Attorney General if
the corporation or LLC, officer, director, LLC member, or manager notified an
appropriate governmental agency and reasonably and in good faith believed
that such notification was compliance.


This bill would apply only to corporations and limited liability companies
that are required to register securities with the United States Securities and
Exchange Commission and are publicly traded on a stock exchange.


This bill would provide that the duty to disclose information is not intended
to affect the Fifth Amendment right against self-incrimination of an officer or
director of a corporation, LLC member, or financial manager, nor would it
require a person to violate lawyer -client privilege.


This bill would provide that a civil action to assess the civil penalties under
this bill may be brought by the Attorney General, a district attorney or a city
attorney in the name of the people of the state.


COMMENT


1. Need for the bill


The sponsor of the bill, the Foundation for Taxpayer and Consumer Rights,
states that if enacted, SB 777 would be the strongest whistleblower protection
and corporate accountability law in the nation.


According to the sponsor, "while little can be heard above the din of war
coverage, day after day, [newspaper] business sections around the country
report new stories of corporate chicanery and financial fraud. Time and
again, however, the information comes too late to prevent the damage and







SB 777 (Escutia)
Page 6


protect workers, pensioners, investors, and others hurt by corporate fraud
and misbehavior." Besides last year's major corporate newsmakers, they cite
recent cases involving firings and guilty pleas from top executives of
healthcare giant HealthSouth that surfaced only after more than a billion
dollars' worth of accounting fraud was discovered, and "accounting trickery
at an El Segundo, California -based technology firm [that] may cost retirees
and other investors tens of millions of dollars."


The sponsor and other supporters of the bill state that despite passage of the
Sarbanes-Oxley Act of 2002, these stories of corporate wrongdoing continue
to surface because the new law largely ignored the invaluable role played by
whistleblowers and the importance of requiring corporations to disclose
fraud as soon as it becomes apparent. "Without an effective early warning
system in place, the public cannot effectively preempt the devastation that
comes with corporate fraud." SB 777, proponents hope, would give
California an "early warning system."


2. SB 777 compared to enrolled version of SB 783/SB 1452


As stated above, SB 777 differs in only two respects from SB 1452, the bill
passed by this Committee last year that was later amended into and became
SB 783, which was enrolled to the Governor together with several other bills
dealing with corporate responsibility:


a) the standard of proof to be applied in a civil action or administrative
proceeding under the whistleblower statute is changed from


of evidence" to "clear and convincing evidence" for the
employer to demonstrate that the alleged proscribed action would have
been taken for other independent, legitimate reasons (see Comment 3c);
and


b) the civil liability of corporate officers and directors and LLC members is
reduced to $10,000, and to $5,000 for managers. (See Comment 5a.)


3. Expansion of whistleblower protections


a. Employer retaliation prohibited


In 1984 the Legislature enacted Labor Code Section 1102.5, commonly
known as the "whistleblower protection statute" or "whistleblower
statute." In 1992, AB 3486 (Friedman, Chapter 1230, Statutes of 1992)
included employees of the state and its subdivisions and other public
agencies under the protective umbrella of Section 1102.5,
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Section 1102.5 prohibits an employer from adopting or enforcing any rule
that prevents an employee from disclosing information to a government
or law enforcement agency where the employer has reason to believe that
the information discloses a violation of state or federal law or regulation.
The law also prohibits an employer from retaliating against an employee
for making these disclosures.


SB 777 would expand the protections of the whistleblower statute to
employees who refuse to participate in employer activity that is in
violation of state or federal law or rule or regulation, or who exercised his
or her whistleblower rights in a former employment.


Under SB 777, an employee would not have to be an actual whistleblower,
but could have simply refused to participate in the improper activities to
be protected under the proposed change. Thus, Sharon Watkins, the
former Enron employee who blew the whistle on Enron, for example, may
not be retaliated against, or treated differently or in a negative way, by a
new employer because of blowing the whistle on top Enron executives
who knew of questionable activities the company engaged in that affected
the value of the company in the marketplace.


This bill also would codify the appellate court's ruling in Gardenhire v.
City of Los Angeles Housing Authority, supra, that a government
employee who has made a disclosure to his or her employing agency is
deemed to have made the disclosure to a government or law enforcement
agency under the whistleblower statute. Thus, a Depaituient of Insurance
employee's report of inappropriate activities at the department, for
example, to his or her superior at the department would be deemed to be
a protected whistleblower activity under this bill (but note that disclosures
made by government attorneys regarding their agency -clients are covered
by ethics rules governing attorneys generally and would probably be
subject to other rules).


b. Additional civil penalty for corporate employers


A violation of the whistleblower statute and other prohibited employer
activities under the Labor Code is a misdemeanor, punishable by
imprisonment in county jail for up to one year or a fine of up to $1,000 in
the case of an individual or a fine of up to $5,000 in the case of a
corporation, or both imprisonment and fine. [Sec. 1103.]


This bill would add a civil penalty, assessable against corporate employers
only, of up to $10,000 for each violation of the whistleblower statute. This
new civil penalty, according to proponents, would add a measure of
deterrence to the whistleblower's corporate employer, because the
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standard of proof that would be required for a civil penalty would be less
than the "beyond a reasonable doubt" required for the misdemeanor
penalty under Section 1103. The usual standard of proof for prosecuting a
civil penalty is "preponderance of the evidence," unless a statute
specifically states otherwise. [Evidence Code Sections 115,160, 500.1


c. Standard of proof in whistleblower suit is raised


According to proponents, one of the problems encountered in civil actions
or administrative proceedings where an employee was retaliated against
or discharged for whistleblowing activities is the standard of proof used
by the courts. The rule has been, in California and in most states, that
after the employee makes a showing, by preponderance of evidence, that
an employer's adverse action is prohibited under Section 1102.5, the
burden shifts to the employer to show, by preponderance of evidence, that
the alleged action would have occurred for legitimate, independent
reasons even if the employee had not engaged in whistleblowing
activities. This, proponents state, has made it almost impossible for
whistleblowers to win a challenged whistleblower lawsuit under Section
1102.5.


SB 777 would raise the standard of proof required for the employer to
overcome the employees showing to proof by clear and convincing
evidence.


By raising the standard of proof that the employer must meet, potential
whistleblowers, proponents state, would find a safer haven, encourage
reporting, and thus foster the early detection of financial fraud by a
company.


This standard is currently in use by some jurisdictions, the District of
Columbia, for example. Proponents state that national watchdog
organizations are encouraging other states to enact the same change to
their whistleblowing statutes.


d. Notice re: employee whistleblower rights and responsibilities, hotline
number


This bill would require an employer to post a notice, in 14 -point pica type,
of an employee's rights and responsibilities under the whistleblower
statute, including the Whistleblower Hotline number in the Attorney
General's office. (For a discussion of the hotline, see Comment 4.)


The notice, proponents contend, would alert employees to their rights
under the whistleblower statute and encourage those who would
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otherwise be dissuaded by fears of retaliation to make relevant and
substantive reports. Hopefully, they say, reports on this hotline will lead
to substantive changes in the workplace or the prevention of Enron -type
situations from occurring again. Specific notice of the employee's
responsibilities would also give fair notice to employees and encourage
them to act.


4. Whistleblower hotline in the Attorney General's office


This bill would establish a Whistleblower Hotline in the Attorney General's
office. The hotline is for persons who have information regarding possible
violations of state or federal statutes, rules, or regulations, or violations of
fiduciary responsibility by a corporation or limited liability company (LLC) to
its shareholders, investors, or employees. It is expected that this hotline
would be used mainly by persons who would have no obligation to report
under another section of this bill (see Comment 5, regarding obligation of
officers, directors, and managers to report to the Attorney General).


So that the Attorney General (AG) would not be burdened with having to
investigate every call received on the hotline, SB 777 gives the AG the
authority to refer any call to an appropriate authority, including to itself, for
review and possible investigation. Any information disclosed through the
hotline would be held in confidence by the AG or the appropriate agency to
whom the call may have been referred, during the initial review of the call.
The information held confidential would include the name of the caller and
the name of the employer. Thus, this hotline would not process anonymous
calls.


The sponsor states that this is an extremely important component of a multi -
pronged approach to the Enron -type situations that seem to pervade
corporations in these times. As examples, they cite numerous emails posted
on the Enron Message Board, recovered only after Enron filed for bankruptcy.
One email, published in an article by James Felton, Associate Professor of
Finance, Central Michigan University, in the Journal of Investing, states:


"It will soon be revealed that Enron is nothing more than a house of cards
that will implode before anyone realizes what happened. Enron has been
cooking the books with smoke and mirrors. The Enron executives have
been operating an elaborate con scheme that has fooled even the most
sophisticated analysts. When the truth is uncovered, those analysts and
ENE investors will feel like a raped school girl. The first sign of trouble
will be an earnings shortfall followed by more warnings. Criminal
charges will be brought against ENE executives for their misdeeds. Class
action lawsuits will complete the demise of ENE."
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This email was number 11,460 on the message board, dated April 12, 2001,
written by someone called "enron is a scam" and titled "Enron will soon
collapse."


"ENE the virtual company. Profits for 10 years forward being taken in
current years. When you shake it down what do you have? The paper
mache company."


This was email number 238 from JanisJoplin298, dated June 17, 1998.


"Dig deep behind the Enron financials and you'll see a growing mountain
of off -balance sheet debt which will eventually swallow this company.
There's a reason they layer so many subsidiaries and affiliates. Be
careful."


This email was posted on March 1, 2000 by arthur86plz.


The sponsor states that if the Whistleblower Hotline were in place at the time,
whoever wrote these emails could have called in, knowing that his or her
identity would be confidential as well as Enron's, during a review and
possible investigation by the Attorney General or the Department of
Corporations. The anonymity provided by the email, together with the
privacy of the message board posting, makes it unlikely that a government
agency with oversight responsibility over corporate reporting and disclosures
could have ever discovered these warnings and initiated any investigationor
review, the sponsor contends.


Last year's SB 1452/SB 783 contained similar hotline provisions, deemed by
the Appropriations Committee to generate only minimal costs.


5. Civil penalties for failure to disclose knowledge of specified activity that
distorts value of business


Section 6 of this bill would provide for civil penalties assessable against a
corporation or its officers and directors or a limited liability company (LLC)
or its members, and against managers who are responsible for financial
transactions of the corporation or LLC, for having actual knowledge and then
failing to disclose that knowledge of specific activities and statements that
distort the value of the company or its shares.


This part of SB 777 is similar to provisions of the Corporate Criminal Liability
Act of 1990 (Penal Code Section 387), which makes it a felony to know about
and fail to report a hidden danger in the workplace setting or a product. SB
777 however would impose only civil penalties on offending corporations or
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their officers and directors or limited liability companies and their members
and managers.


a. For officers or directors of corporations, members of a limited liability
company (LLC), or financial managers of a corporation or LLC


This bill would provide civil penalties of up to $10,000 for an officer or
director of a corporation or a member of an LLC, and up to $5,000 for a
manager responsible for financial transactions, for failing to make a
disclosure to the Attorney General within 15 days of acquiring actual
knowledge of specific improper activities of the corporation or LLC.


These specified activities are similar to those listed in Corporations Code
Section 2254 and are related to material statements or omissions designed
to give a distorted value to a company or its shares. Corporations Code
Section 2254 is part of California's "blue skies" securities laws. Under 93
Hi, disclosure would be required if the corporation or its officers or
directors, LLC or its members, or their agent:


i) is making or has made, published or concealed material facts about
the condition of the company that are false and intended to give the
company a greater or lesser apparent market value than it really
possesses, whether made orally, or by written or electronic
communication; or


ii) is refusing or has refused to make any book entry or post any notice as
required by law; or


iii) is misstating or concealing or has misstated or concealed material facts
in order to deceive or mislead a regulatory agency so as to avoid a
regulatory or statutory duty or prohibition or limitation.


Under this bill, the duty to disclose would be excused if, within the 15 -day
period, the activity that creates a distorted value or deceives a regulatory
agency was abated or the disclosure would violate a lawyer -client
privilege. The latter provision was added to ensure that an officer or
director of a corporation (or an LLC member) who is also legal counsel to
the corporation or LLC would not be subject to the civil penalty when the
lawyer -client privilege prevents him or her from making such a
disclosure.


Also, under this bill an officer or director or an LLC member or a financial
manager would not be relieved of the duty to disclose to the Attorney
General if another person is also obligated to make the same disclosure.
This, according to the sponsor of the bill, is important in order to
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encourage all of those with actual knowledge of what is going on with the
financial condition of the corporation or LLC to come forward with
information. Thus, the AG or appropriate agency would have more
information, rather than less, to work with in reviewing or investigating
the disclosure.


b. For the corporation or LLC, a higher civil penalty


SB 777 would impose a civil penalty of up to $1 million per violation on a
corporation or LLC that has actual knowledge of the same actions or
information as described above and failed to do two things: (1) make the
disclosure to the Attorney General in writing, and (2) warn its affected
shareholders and investors in writing, unless the corporation or LLC has
actual knowledge that the affected shareholders and investors have been
warned.


Under the bill, the requirement to warn shareholders and investors is
limited to the corporation or LLC, since it would have access to those who
need to be warned and the facility for sending the warnings out.


This part of SB 777 is patterned after Section 387 of the Penal Code, which
makes it a felony for a corporation to know about and then fail to report
hidden dangers in the workplace or a product. That law, the only one of
its kind in the country according to proponent Consumers Union (CU),
has been used sparingly over the last twelve years since its enactment
(only six times) and only in the most egregious cases of corporate
wrongdoing. The CU believes that the existence of Penal Code Section 387
has had a deterrent effect on corporate crime. Therefore the group
supports this bill as an "effort to prevent financial fraud before it grows
large enough and serious enough to harm shareholders, pensioners, and
consumers in the marketplace."


c. Limitations on liability for civil penalty


The bill limits applicability of the civil penalties imposed for failure to
disclose as follows:


The duty to disclose would be excused if the specified conduct,
knowledge of which triggered the duty to warn the Attorney General,
was abated before the 15 -day period expired.
The penalties would not apply for failure to notify the Attorney
General if the corporation, LLC, officer, director, member or manager
reasonably and in good faith believed that notification of an
appropriate governmental agency was sufficient compliance with the
duty to report to the Attorney General.
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It would apply only to corporations or LLCs that issue stocks or shares
or other securities that are regulated by the federal Securities and
Exchange Commission and are publicly traded on a stock exchange.
It would not require disclosure that would result in a violation of the
lawyer -client privilege. (See Comment 5a, page 11.)
It may not be interpreted to deprive a person of the privilege against
self-incrimination (i.e., one would not be obligated to report his or her
own criminal wrongdoing) or to prevent a person from exercising that
privilege.


By limiting the application of this part of the bill to publicly traded
companies, the bill casts a smaller net to catch egregious conduct such as
what executives in Enron and similarly situated companies did or did not
do, yet leave the smaller, private corporations alone to conduct their
business. The rationale, according to the sponsor, is that the effect of
WorldCom and Enron -type situations on the market and the economy as a
whole is more widespread, catastrophic even, and should be abated
without creating a new duty, hence a burden, on smaller private
corporations going about their business in compliance with the law.


d. Action for civil penalty may be brought by Attorney General, district or
city attorney, acting on behalf of the people


This bill would allow the Attorney General (AG), district or city attorney,
acting on behalf of the people, to file a civil suit to assess the civil penalties
provided under this bill.


Opponents contend that the civil penalties imposed by the bill would
encourage the filing of lawsuits under Business and Professions Code
Section 17200, thus resulting in "legal shakedown lawsuits." Because this
bill does not provide a private cause of action by a private citizen acting as
a private attorney general, this contention has no merit.


5. Sarbanes-Oxley Act and SB 777


Opponents of SB 777 state that the passage of the Sarbanes-Oxley Act makes
SB 777 unnecessary. Below are some comments regarding pertinent
provisions of both pieces of legislation.


A. Whistleblower protections


(1) Federal protection only for disclosures in limited cases


The federal Act would protect corporate whistleblowers only if
information is disclosed to Congress or to a federal agency. The
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protections are also available when disclosure is made to a supervising
internal authority in the corporation; however, this would apply only
when the protected disclosure is made in connection with an
investigation by a Congressional committee or federal agency (see
Comment 2A(3) below.)
SB 777 would create a whistleblower hotline for financial fraud directly
to the Attorney General, would require that the employer post
whistleblower rights, and provide that the initial infonuation provided
on the hotline is confidential. Thus the protections afforded employees
are greater than that available under the federal Act.


(2) Federal Act allows attorneys fees and costs, but not SB 777


(3)


The federal Act remedies for whistleblower violations allow for
recovery of all "compensatory damages" (reinstatement with same
seniority, back pay with interest, special damages, litigation costs and
reasonable attorney's fees), and retention of rights under any state or
federal law or collective bargaining agreement.


SB 777 does not provide for reasonable attorney's fees or costs of
litigation (current Section 1102.5 does not), while current law already
provides the rest of "compensatory damages" mentioned in the federal
Act. SB 777 would not create any new recoverable damages for an
employee who is discriminated against for whistleblowing.


Federal Act protects only whistleblowers who provide information or
participate in corporate fraud investigation; SB 777 does more


SB /// would protect employees who refuse to perform illegal acts or
conduct that would result in violations of law or regulations, whether
state or federal. SB 777 also would protect from discrimination
employees who were whistleblowers in former employment.


(4) Federal Act imposes more severe fines and jail terms; SB 777 imposes
higher civil penalties


For violations of the federal whistleblowing statutes, Sarbanes-Oxley
imposes severe fines and prison terms of up to 10 years, while SB 777
maintains the current penalties for misdemeanor violations but
increases civil penalties on corporate or LLC employers from $5,000 to
$10,000 per violation.


B. Obligations of officers, directors, LLC members and managers







SB 777 (Escutia) 
Page 15


(1) Federal Act focuses on financial statement filings; SB 777 on reporting
specified acts to prevent fraud


Sarbanes-Oxley requires chief executive officers (CEOs) and chief
financial officers (CFOs) only to certify financial statements submitted
to the Securities and Exchange Commission or published for public
consumption. It punishes officers, directors or their agents who coerce
or influence an independent auditor for the purpose of rendering
financial statements materially misleading.


SB 777 would require the CEO, CFO, and other directors and financial
managers to report financial fraud to the Attorney General within 15
days, if they cannot stop the fraud internally. It also would require a
warning to shareholders and investors. Proponents of SB 777 contend
that this will help prevent corporate financial fraud while the federal
Act will only come into play after the damage is done to investors and
shareholders.


(2) Federal Act penalties for violations much heavier, but do not affect the
goal of preventing fraud


Sarbanes-Oxley imposes penalties of up to 10 years in prison and/ or
up to $1 million in fines for violations regarding certification of the
financial statements; for willful violations the penalty could be as high
as 20 years imprisonment and/or up to $5 million in fines. The Act
also requires disgorgement of certain profits and bonuses by a
CEO/CFO, received during the 12 -month period following the public
issuance or filing of the misleading financial document with the SEC


SB 777 subjects a corporate executive or director or LLC member to a
civil penalty of up to $10,000 and a manager to a penalty of up to
$5,000 for a violation of the duty to warn the AG. For the corporation
or LLC itself, the civil penalty could be as high as $1 million. The bill
requires that the corporation or its officers/ directors or the LLC or its
members or financial managers have actual knowledge of fraudulent
or misleading disclosures and that they each warn the Attorney
General within 15 days (and in the case of corporations, shareholders
also within the same 15 days), as a means of preventing financial
disasters for investors, shareholders, and employees.


While the penalties under SB 777 are mild compared to those under
Sarbanes-Oxley, proponents contend that SB 777 would be more
effective in preventing the damage that corporate wrongdoing could
cause. Their argument states that Sarbanes-Oxley penalizes acts or
omissions related to filings with the SEC, and in the case of fraudulent
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activities, only after the damage is done. SB 777 would instead
encourage early reporting of corporate misbehavior, thus perhaps
giving investors, shareholders and employees the opportunity to
reassess their investments in the corporation or LLC.


Support: Sierra Club of California; Older Women's League; Consumers Union;
California Independent Public Employees Legislative Council;
California Labor Federation, AFL-CIO; California Conference Board of
the Amalgamated Transit Union; Hotel Employees and Restaurant
Employees International Union; California Conference of Machinists;
United Food and Commercial Workers Region 8 States Council;
Engineers and Scientists of California, IFPTE Local 20; Professional
and Technical Engineers, IFPTE Local 21; The Teamsters Union;
Consumer Attorneys of California; California Public Interest Research
Group (CALPIRG); Gray Panthers


Opposition: American Electronics Association


HISTORY


Source: Foundation for Taxpayer and Consumer Rights


Related Pending Legislation: None Known


Prior Legislation: SB 1452 (Escutia) and SB 783 (Escutia). See Background and
Comment 2
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SB 496


UNFINISHED BUSINESS


Bill No:
Author:
Amended:
Vote:


SB 496
Wright (D)
9/6/13
21


SENATE PUBLIC EMPLOYMENT & RETIREMENT COMM: 5-0, 4/22/13
AYES: Beall, Walters, Block, Gaines, Yee


SENATE APPROPRIATIONS COMMITTEE: Senate Rule 28.8


SENATE FLOOR: 34-0, 5/13/13 (Consent)
AYES: Anderson, Beall, BeiTyhill, Block, Cannella, Corbett, Correa, De Leon,


DeSaulnier, Emmerson, Evans, Fuller, Galgiani, Hancock, Hernandez, Hill,
Hueso, Huff, Jackson, Knight, Lam, Leno, Lieu, Liu, Monning, Nielsen,
Padilla, Pavley, Roth, Steinberg, Wolk, Wright, Wyland, Yee


NO VOTE RECORDED: Calderon, Gaines, Price, Walters, Vacancy, Vacancy


ASSEMBLY FLOOR: Not available


SUBJECT: California Whistleblower Protection Act: administrative procedure


SOURCE: Author


DIGEST: This bill makes several technical and substantive changes to the
whistleblower protection statutes for public employees and clarifies procedural
rules for the State Personnel Board's (SPB) administrative hearings and litigation
over procedural questions regarding the right to sue.


Assembly Amendments delete provisions related to the following: 1) an informal
hearing following a complaint; 2) authorization of an executive officer to
consolidate a complaint with a related appeal; 3) authorization of an aggrieved
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party to file a petition for writ of mandate for review of the decision; 4)
authorization of the complainant to file a civil action for damages; 5) provisions
that the executive officer's findings of the informal hearing are not binding; 6)
specifications that the filing of a civil action by a complainant does not preclude
the request for an evidentiary hearing as specified; and instead modify these
requirements to require the SPB to render its decision on the consolidated matter
within six months of the date of the order of consolidation, as specified; and
specify this bill incorporates additional changes to the Labor Code proposed by
SB 666 (Steinberg) and AB 263 (Monning) that would become operative if this bill
and either SB 666 or AB 263, or both, are enacted and this bill is enacted last.


ANALYSIS: Existing law:


1. Protects the right of state employees to report improper government activity, as
defined, without fear of retribution through the California Whistleblower
Protection Act (Act).


2. Prohibits any state employee from using his or her official authority for the
purposes ofinterfering with another' s right to report improper government
activity, as defined.


3. Requires a whistleblower who alleges retaliation for reporting improper
governmental activity to file a written complaint, as specified.


4. Requires SPB to initiate an investigation or hearing within 10 days of receiving
the complaint and requires SPB's Executive Officer to complete findings of the
investigation or hearing within 60 working days thereafter (i.e., 70 days total).


5. Permits the Executive Officer to consolidate the retaliation claim with other
related claims by the whistleblower, in which case, the 70 -day time frame is not
applicable.


6. Subjects any person found to have intentionally engaged in retaliation
prohibited by the Act to penalties, as defined.


7. Provides a whistleblower alleging retaliation a right to bring a separate civil
action independent of the SPB administrative process, as defined.


8. Permits a state employee who is found by the SPB to have illegally retaliated
against a whistleblower, to request a hearing before the SPB regarding the
findings.
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This bill:


1. Requires the SPB to render decisions on consolidated complaints under the
Whistleblower Protection Act (WPA) within a reasonable time after the
conclusion of the hearing or investigation, except that the period does not
exceed six months from the date of the order of consolidation, unless extended
by the SPB for a period of not more than 45 additional days from the expiration
of the six-month period.


2. Clarifies existing law that an action for damages pursuant to the WPA is exempt
from the presentation requirements of the Government Claims Act.


3. Prohibits an employer from retaliating against an employee because the
employer believes that the employee disclosed or may disclose information to a
government or law enforcement agency, or to a person with authority over the
employee or another employee who has the authority to investigate, discover, or
correct the violation or noncompliance, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute, or a
violation of or noncompliance with a local, state, or federal rule or regulation,
regardless of whether disclosing the information is part of the employee's job
duties.


4. Prohibits an employer from retaliating against an employee for disclosing, or
refusing to participate in an activity that would result in, a violation of or
noncompliance with a local rule or regulation.


5. Incorporates additional changes to the Labor Code proposed by SB 666
(Steinberg) and AB 263 (Monning) that would become operative if this bill and
either SB 666 or AB 263, or both, are enacted and this bill is enacted last.


Prior Legislation


SB 1505 (Yee), 2008, would have extended the protections of the Act to former
state employees and added reasonable attorney's fees to the relief one may recover
under the Act. This bill was vetoed by Governor Schwarzenegger.


SB 1267 (Yee), 2008, would have extended the Act's provisions to specified
former employees, eliminated its "notice of findings" process, limited the SPB's
administrative hearing process in these cases, and provided whistleblowers with an
immediate right -to -sue letter option. This bill died in the Senate Appropriations
Committee.
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FISCAL EFFECT: Appropriation: No Fiscal Com.: Yes Local: Yes


According to the Assembly Appropriations Committee:


Minor absorbable costs to the SPB and the Department of Human Resources, as
the bill is generally consistent with current practice and existing caseloads are
not significant. According to the SPB's most recent Whistleblower Complaint
Report, for 2011, 62 whistleblower retaliation complaints were filed. Of those,
12 were accepted, of which nine were dismissed and three were consolidated
with a pending evidentiary hearing.


 Any costs to local governments are not state reimbursable.


SUPPORT: (Verified 9/10/13)


California Conference Board of the Amalgamated Transit Union
California Conference of Machinists
California Employment Lawyers Association
California Teamsters Public Affairs Council
Engineers and Scientists of California
International Longshore & Warehouse Union
Professional & Technical Engineers, Local 21
United Food and Commercial Workers Union, Western States Council
Union of American Physicians and Dentists
UNITE HERE
Utility Workers Union of America, Local 132


ARGUMENTS IN SUPPORT: This bill clarifies rights and procedures under
the California Whistleblower Protection Act and related laws. Supporters argue
that clarification will improve protections and give greater guidance to parties,
administrative agencies and the courts. Although as amended the bill no longer
codifies the State Board of Chiropractic Examiners v. Superior Court (Arbuckle)
2009 45 Cal. 4th 963. case, neither does it disturb the court's holding.


The bill further clarifies that notice of WPA claims is accomplished by filing with
the SPB, obviating the need for additional presentment under the Government
Claims Act, consistently with existing law.


The bill makes prudent changes to the corresponding anti -retaliation provisions of
the Labor Code so that complaints about alleged violations of local law are
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covered, as well as internal complaints and perceived or anticipatory retaliation.
Consistently with existing law, these claims are not subject to administrative
exhaustion.


JLnI 9/10/13 Senate Floor Analyses
SUPPORT/OPPOSITION: SEE ABOVE


**** END ****
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Senate Bill No. 496


CHAPTER 781


An act to amend Sections 905.2 and 19683 of, and to add Section 8547.15
to, the Government Code, and to amend Section 1102.5 of the Labor Code,
relating to employment.


[Approved by Governor October 12, 2013. Filed with
Secretary of State October 12, 2013.]


LEGISLATIVE COUNSEL'S DIGEST


SB 496, Wright. Improper governmental activity: disclosure: protection.
(1) The Government Claims Act sets forth the general procedure for the


presentation of a claim for money or damages against the state.
This bill would create an exception to the general procedure for a claim


alleging a violation of the California Whistleblower Protection Act.
(2) The California Whistleblower Protection Act prohibits acts of reprisal,


retaliation, coercion, or similar acts against a state employee or an applicant
for state employment who made a protected disclosure relating to an
improper governmental activity, as defined. The State Civil Service Act
requires the State Personnel Board to initiate a hearing or investigation of
a complaint of reprisal or retaliation in violation of the California
Whistleblower Protection Act within 10 working days and the executive
officer of the board to complete the findings of the hearing or investigation
within 60 working days. The State Civil Service Act authorizes the executive
officer to consolidate a case with the same or similar allegations to those
contained in an appeal and exempts consolidated cases from the time limits
for hearings, investigations, and findings.


This bill would modify these requirements to instead require the board
to render its decision on the consolidated matter within 6 months of the date
of the order of consolidation, as specified. The bill would also make other
technical changes.


The act further authorizes the State Auditor to investigate and report
whether it finds that a state agency or employee may have engaged or
participated in an improper governmental activity. Under the act, any person
who intentionally engages in acts of reprisal, retaliation, threats, coercion,
or similar acts against a state employee or applicant for state employment
for having made a disclosure that may evidence an improper governmental
activity or dangerous condition is subject to, among other things, liability
in an action for damages brought against him or her by the injured party.
Existing law, the Government Claims Act, sets forth the general procedure
for the presentation of claims as a prerequisite to commencement of actions
for money or damages against the State of California, counties, cities, cities
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and counties, districts, local authorities, and other political subdivisions of
the state, and against the officers, employees, and servants of those entities.


This bill would establish an exception for an action for damages pursuant
to the California Whistleblower Protection Act from the claims presentation
requirements of the Government Claims Act.


(3) Existing law prohibits an employer from making, adopting, or
enforcing any rule, regulation, or policy preventing an employee from
disclosing information to a government or law enforcement agency, if the
employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with
a state or federal rule or regulation. Existing law prohibits any employer
from retaliating against an employee for disclosing information to a
government or law enforcement agency pursuant to these provisions or for
refusing to participate in an activity that would result in a violation of a state
or federal statute or noncompliance with a state or federal rule or regulation.
Under existing law, an employer who violates these provisions is guilty of
a crime.


This bill would expand these provisions to prohibit an employer from
making, adopting, or enforcing any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, if the employee has reasonable cause to believe that
the information discloses a violation of or noncompliance with a local rule
or regulation. The bill would prohibit an employer from retaliating against
an employee because the employer believes that the employee disclosed or
may disclose information to a government or law enforcement agency, or
to a person with authority over the employee or another employee who has
the authority to investigate, discover, or correct the violation, if the employee
has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation of or noncompliance with a local,
state, or federal rule or regulation. The bill would also prohibit an employer
from retaliating against an employee for disclosing, or refusing to participate
in an activity that would result in, a violation of or noncompliance with a
local rule or regulation.


(4) This bill would incorporate additional changes to Section 1102.5 of
the Labor Code proposed by SB 666 and AB 263 that would become
operative if this bill and either SB 666 or AB 263, or both, are enacted and
this bill is enacted last.


(5) Because this bill would change the definition of a crime, this bill
would impose a state -mandated local program.


The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for
a specified reason.
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The people of the State of California do enact as follows:


SECTION 1. Section 905.2 of the Government Code is amended to read:
905.2. (a) This section shall apply to claims against the state filed with


the California Victim Compensation and Government Claims Board.
(b) There shall be presented in accordance with Chapter 1 (commencing


with Section 900) and Chapter 2 (commencing with Section 910) all claims
for money or damages against the state:


(1) For which no appropriation has been made or for which no fund is
available but the settlement of which has been provided for by statute or
constitutional provision.


(2) For which the appropriation made or fund designated is exhausted.
(3) For money or damages on express contract, or for an injury for which


the state is liable.
(4) For which settlement is not otherwise provided for by statute or


constitutional provision.
(c) Claimants shall pay a filing fee of twenty-five dollars ($25) for filing


a claim described in subdivision (b). This fee shall be deposited into the
General Fund and may be appropriated in support of the board as
reimbursements to Item 1870-001-0001 of Section 2.00 of the annual Budget
Act.


(1) The fee shall not apply to the following persons:
(A) Persons who are receiving benefits pursuant to the Supplemental


Security Income (S SI) and State Supplemental Payments (SSP) programs
(Section 12200 to 12205, inclusive, of the Welfare and Institutions Code),
the California Work Opportunity and Responsibility to Kids Act
(Ca1WORKs) program (Chapter 2 (commencing with Section 11200) of
Part 3 of Division 9 of the Welfare and Institutions Code), the Food Stamp
Program (7 U.S.C. Sec. 2011 et seq.), or Section 17000 of the Welfare and
Institutions Code.


(B) Persons whose monthly income is 125 percent or less of the current
monthly poverty line annually established by the Secretary of California
Health and Human Services pursuant to the federal Omnibus Budget
Reconciliation Act of 1981 (Public Law 97-35), as amended.


(C) Persons who are sentenced to imprisonment in a state prison or
confined in a county jail, or who are residents in a state institution and,
within 90 days prior to the date the claim is filed, have a balance of one
hundred dollars ($100) or less credited to the inmate's or resident's trust
account. A certified copy of the statement of the account shall be submitted.


(2) Any claimant who requests a fee waiver shall attach to the application
a signed affidavit requesting the waiver and verification of benefits or income
and any other required financial information in support of the request for
the waiver.


(3) Notwithstanding any other provision of law, an applicant shall not
be entitled to a hearing regarding the denial of a request for a fee waiver.


(d) The time for the board to determine the sufficiency, timeliness, or
any other aspect of the claim shall begin when any of the following occur:
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(1) The claim is submitted with the filing fee.
(2) The fee waiver is granted.
(3) The filing fee is paid to the board upon the board's denial of the fee


waiver request, so long as payment is received within 10 calendar days of
the mailing of the notice of the denial.


(e) Upon approval of the claim by the board, the fee shall be reimbursed
to the claimant, except that no fee shall be reimbursed if the approved claim
was for the payment of an expired warrant. Reimbursement of the filing fee
shall be paid by the state entity against which the approved claim was filed.
If the claimant was granted a fee waiver pursuant to this section, the amount
of the fee shall be paid by the state entity to the board. The reimbursement
to the claimant or the payment to the board shall be made at the time the
claim is paid by the state entity, or shall be added to the amount appropriated
for the claim in an equity claims bill.


(f) The board may assess a surcharge to the state entity against which
the approved claim was filed in an amount not to exceed 15 percent of the
total approved claim. The board shall not include the refunded filing fee in
the surcharge calculation. This surcharge shall be deposited into the General
Fund and may be appropriated in support of the board as reimbursements
to Item 1870-001-0001 of Section 2.00 of the annual Budget Act.


(1) The surcharge shall not apply to approved claims to reissue expired
warrants.


(2) Upon the request of the board in a form prescribed by the Controller,
the Controller shall transfer the surcharges and fees from the state entity's
appropriation to the appropriation for the support of the board. However,
the board shall not request an amount that shall be submitted for legislative
approval pursuant to Section 13928.


(g) The filing fee required by subdivision (c) shall apply to all claims
filed after June 30, 2004, or the effective date of this statute. The surcharge
authorized by subdivision (f) may be calculated and included in claims paid
after June 30, 2004, or the effective date of the statute adding this
subdivision.


(h) This section shall not apply to claims made for a violation of the
California Whistleblower Protection Act (Article 3 (commencing with
Section 8547) of Chapter 6.5 of Division 1 of Title 2).


SEC. 2. Section 8547.15 is added to the Government Code, to read:
8547.15. An action for damages pursuant to this article shall not be


subject to the claims presentation requirements of the Government Claims
Act (Division 3.6 (commencing with Section 810) of Title 1).


SEC. 3. Section 19683 of the Government Code is amended to read:
19683. (a) The State Personnel Board shall initiate a hearing or


investigation of a written complaint of conduct prohibited by Section 8547.3
within 10 working days of its submission. The executive officer shall
complete findings of the hearing or investigation within 60 working days
thereafter, and shall provide a copy of the findings to the complaining state
employee or applicant for state employment and to the appropriate
supervisor, manager, employee, or appointing authority. When the allegations
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contained in a complaint of reprisal or retaliation are the same as, or similar
to, those contained in another appeal, the executive officer may consolidate
the appeals into the most appropriate format. In these cases, the time limits
described in this subdivision shall not apply. The board shall render its
decision on the consolidated matter within a reasonable time after the
conclusion of the hearing or investigation, except that the period shall not
exceed six months from the date of the order of consolidation unless
extended by the board for a period of not more than 45 additional days from
the expiration of the six-month period.


(b) If the executive officer finds that the supervisor, manager, employee,
or appointing power retaliated against the complainant for engaging in
protected whistleblower activities, the supervisor, manager, employee, or
appointing power may request a hearing before the State Personnel Board
regarding the findings of the executive officer. The request for hearing and
any subsequent determination by the board shall be made in accordance
with the board's normal rules governing appeals, hearings, investigations,
and disciplinary proceedings.


(c) If, after the hearing, the State Personnel Board determines that a
violation of Section 8547.3 occurred, or if no hearing is requested and the
findings of the executive officer conclude that improper activity has occurred,
the board may order any appropriate relief, including, but not limited to,
reinstatement, backpay, restoration of lost service credit, if appropriate,
compensatory damages, and the expungement of any adverse records of the
state employee or applicant for state employment who was the subject of
the alleged acts of misconduct prohibited by Section 8547.3.


(d) Whenever the board determines that a manager, supervisor, or
employee, who is named a party to the retaliation complaint, has violated
Section 8547.3 and that violation constitutes legal cause for discipline under
one or more subdivisions of Section 19572, it shall impose a just and proper
penalty and cause an entry to that effect to be made in the manager's,
supervisor's, or employee's official personnel records.


(e) Whenever the board determines that a manager, supervisor, or
employee, who is not named a party to the retaliation complaint, may have
engaged in or participated in any act prohibited by Section 8547.3, the board
shall notify the manager's, supervisor's, or employee's appointing power
of that fact in writing. Within 60 days after receiving the notification, the
appointing power shall either serve a notice of adverse action on the manager,
supervisor, or employee, or set forth in writing its reasons for not taking
adverse action against the manager, supervisor, or employee. The appointing
power shall file a copy of the notice of adverse action with the board in
accordance with Section 19574. If the appointing power declines to take
adverse action against the manager, supervisor, or employee, it shall submit
its written reasons for not doing so to the board, which may take adverse
action against the manager, supervisor, or employee as provided in Section
19583.5. A manager, supervisor, or employee who is served with a notice
of adverse action pursuant to this section may file an appeal with the board
in accordance with Section 19575.
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(I) In order for the Governor and the Legislature to determine the need


to continue or modify state personnel procedures as they relate to the
investigations of reprisals or retaliation for the disclosure of information by
public employees, the State Personnel Board, by June 30 of each year, shall
submit a report to the Governor and the Legislature regarding complaints
filed, hearings held, and legal actions taken pursuant to this section.


SEC. 4. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer shall not make, adopt, or enforce any rule,


regulation, or policy preventing an employee from disclosing information
to a government or law enforcement agency, or to a person with authority
over the employee or to another employee who has authority to investigate,
discover, or correct the violation or noncompliance, if the employee has
reasonable cause to believe that the information discloses a violation of
state or federal statute, or a violation of or noncompliance with a local, state,
or federal rule or regulation, regardless of whether disclosing the information
is part of the employee's job duties.


(b) An employer shall not retaliate against an employee for disclosing
information, or because the employer believes that the employee disclosed
or may disclose information, to a government or law enforcement agency,
or to a person with authority over the employee or another employee who
has the authority to investigate, discover, or correct the violation or
noncompliance, if the employee has reasonable cause to believe that the
information discloses a violation of state or federal statute, or a violation
of or noncompliance with a local, state, or federal rule or regulation,
regardless of whether disclosing the information is part of the employee's
job duties.


(c) An employer shall not retaliate against an employee for refusing to
participate in an activity that would result in a violation of state or federal
statute, or a violation of or noncompliance with a local, state, or federal rule
or regulation.


(d) An employer shall not retaliate against an employee for having
exercised his or her rights under subdivision (a), (b), or (c) in any former
employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(I) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege ofArticle 3 (commencing with
Section 950), the physician -patient privilege of Article 6 (commencing with
Section 990) of Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 4.1. Section 1102.5 of the Labor Code is amended to read:
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1102.5. (a) An employer, or any person acting on behalf of the employer,
shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, to a person with authority over the employee, or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, to a person with authority over
the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege ofArticle 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 5. Section 4.1 of this bill incorporates amendments to Section
1102.5 of the Labor Code proposed by this bill, Senate Bill 666, and
Assembly Bill 263. It shall only become operative if (1) both this bill and
either Senate Bill 666 or Assembly Bill 263 are enacted and become effective
on or before January 1, 2014, (2) this bill and either Senate Bill 666 or
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Assembly Bill 263, or both, are enacted to amend Section 1102.5 of the
Labor Code, and (3) this bill is enacted after Senate Bill 666 or Assembly
Bill 263, or both, in which case Section 4 of this bill shall not become
operative.


SEC. 6. No reimbursement is required by this act pursuant to Section 6
of Article XIII B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.
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Senate Bill No. 666


CHAPTER 577


An act to add Sections 494.6 and 6103.7 to the Business and Professions
Code, and to amend Sections 98.6 and 1102.5 of, and to add Section 244
to, the Labor Code, relating to employment.


[Approved by Governor October 5, 2013. Filed with
Secretary of State October 5, 2013.]


LEGISLATIVE COUNSEL'S DIGEST


SB 666, Steinberg. Employment: retaliation.
Existing law establishes grounds for suspension or revocation of certain


business and professional licenses.
This bill would subject those business licenses to suspension or revocation,


with a specified exception, if the licensee has been determined by the Labor
Commissioner or the court to have violated specified law and the court or
Labor Commissioner has taken into consideration any harm such a
suspension or revocation would cause to employees of the licensee, as well
as the good faith efforts of the licensee to resolve any alleged violations
after receiving notice. The bill would subject a licensee of an agency within
the Department of Consumer Affairs who has been found by the Labor
Commissioner or the court to have violated specified law to disciplinary
action by his or her respective licensing agency.


The State Bar Act establishes specific causes for the disbarment or
suspension of a member of the State Bar.


This bill would make it a cause for suspension, disbarment, or other
discipline for any member of the State Bar to report suspected immigration
status or threaten to report suspected immigration status of a witness or
party to a civil or administrative action or his or her family member, as
defined, to a federal, state, or local agency because the witness or party
exercises or has exercised a right related to his or her employment.


Existing law establishes various rights and protections relating to
employment and civil rights that may be enforced by civil action.


This bill would provide that it is not necessary to exhaust administrative
remedies or procedures in order to bring a civil action enforcing designated
rights. Under the bill, reporting or threatening to report an employee's,
former employee's, or prospective employee's suspected citizenship or
immigration status, or the suspected citizenship or immigration status of
the employee's or former employee's family member, as defined, to a
federal, state, or local agency because the employee, former employee, or
prospective employee exercises a designated right would constitute an
adverse action for purposes of establishing a violation of the designated
right. Because a violation of certain of those designated rights is a
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misdemeanor, this bill would impose a state -mandated local program by
changing the definition of a crime.


Existing law prohibits an employer from discharging an employee or in
any manner discriminating against any employee or applicant for
employment because the employee or applicant has engaged in prescribed
protected conduct relating to the enforcement of the employee's or
applicant's rights. Existing law makes it a misdemeanor for an employer to
take adverse employment action against employees who file bona fide
complaints.


This bill would also prohibit an employer from retaliating or taking any
adverse action against any employee or applicant for employment because
the employee or applicant has engaged in protected conduct. The bill would
expand the protected conduct to include a written or oral complaint by an
employee that he or she is owed unpaid wages. The bill would subject an
employer to a civil penalty of up to $10,000 per violation of these provisions.


Existing law entitles an employee to reinstatement and reimbursement
for lost wages and benefits if the employee has been discharged, demoted,
suspended, or in any way discriminated against because the employee
engaged in protected conduct or because the employee made a bona fide
complaint or claim or initiated any action or notice, as prescribed.


This bill would similarly grant these entitlements to an employee who is
retaliated against or subjected to an adverse action.


Existing law prohibits an employer from making, adopting, or enforcing
any rule, regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency, where the employee
has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation or noncompliance with a state or
federal rule or regulation. Existing law further prohibits an employer from
retaliating against an employee for such a disclosure. Under existing law,
a violation of these provisions by an employer is a crime.


This bill would additionally prohibit any person acting on behalf of the
employer from making, adopting, or enforcing any rule, regulation, or policy
preventing an employee from disclosing information to a government or
law enforcement agency, as provided, and would extend those prohibitions
to preventing an employee from, or retaliating against an employee for,
providing information to, or testifying before, any public body conducting
an investigation, hearing, or inquiry. Because a violation of these provisions
by an employer would be a crime, this bill would impose a state -mandated
local program.


This bill would incorporate additional changes to Section 1102.5 of the
Labor Code proposed by SB 496 that would become operative if this bill
and SB 496 are enacted and this bill is enacted last.


The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for
a specified reason.
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The people of the State of California do enact as follows:


SECTION 1. Section 494.6 is added to the Business and Professions
Code, to read:


494.6. (a) A business license regulated by this code may be subject to
suspension or revocation if the licensee has been determined by the Labor
Commissioner or the court to have violated subdivision (b) of Section 244
of the Labor Code and the court or Labor Commissioner has taken into
consideration any harm such suspension or revocation would cause to
employees of the licensee, as well as the good faith efforts of the licensee
to resolve any alleged violations after receiving notice.


(b) Notwithstanding subdivision (a), a licensee of an agency within the
Department of Consumer Affairs who has been found by the Labor
Commissioner or the court to have violated subdivision (b) of Section 244
of the Labor Code may be subject to disciplinary action by his or her
respective licensing agency.


(c) An employer shall not be subject to suspension or revocation under
this section for requiring a prospective or current employee to submit, within
three business days of the first day of work for pay, an 1-9 Employment
Eligibility Verification form.


SEC. 2. Section 6103.7 is added to the Business and Professions Code,
to read:


6103.7. It is cause for suspension, disbarment, or other discipline for
any member of the State Bar to report suspected immigration status or
threaten to report suspected immigration status of a witness or party to a
civil or administrative action or his or her family member to a federal, state,
or local agency because the witness or party exercises or has exercised a
right related to his or her employment, broadly interpreted. As used in this
section, "family member" means a spouse, parent, sibling, child, uncle, aunt,
niece, nephew, cousin, grandparent, or grandchild related by blood, adoption,
marriage, or domestic partnership.


SEC. 3. Section 98.6 of the Labor Code is amended to read:
98.6. (a) A person shall not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against any employee or
applicant for employment because the employee or applicant engaged in
any conduct delineated in this chapter, including the conduct described in
subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee or applicant for
employment has filed a bona fide complaint or claim or instituted or caused
to be instituted any proceeding under or relating to his or her rights that are
under the jurisdiction of the Labor Commissioner, made a written or oral
complaint that he or she is owed unpaid wages, or because the employee
has initiated any action or notice pursuant to Section 2699, or has testified
or is about to testify in a proceeding pursuant to that section, or because of
the exercise by the employee or applicant for employment on behalf of
himself, herself, or others of any rights afforded him or her.
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(b) (1) Any employee who is discharged, threatened with discharge,


demoted, suspended, retaliated against, subjected to an adverse action, or
in any other manner discriminated against in the terms and conditions of
his or her employment because the employee engaged in any conduct
delineated in this chapter, including the conduct described in subdivision
(k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part
3 of Division 2, or because the employee has made a bona fide complaint
or claim to the division pursuant to this part, or because the employee has
initiated any action or notice pursuant to Section 2699 shall be entitled to
reinstatement and reimbursement for lost wages and work benefits caused
by those acts of the employer.


(2) Any employer who willfully refuses to hire, promote, or otherwise
restore an employee or former employee who has been determined to be
eligible for rehiring or promotion by a grievance procedure, arbitration, or
hearing authorized by law, is guilty of a misdemeanor.


(3) In addition to any other remedies available, an employer who violates
this section is liable for a civil penalty not exceeding ten thousand dollars
($10,000) per employee for each violation of this section.


(c) (1) Any applicant for employment who is refused employment, who
is not selected for a training program leading to employment, or who in any
other manner is discriminated against in the terms and conditions of any
offer of employment because the applicant engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section
96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division
2, or because the applicant has made a bona fide complaint or claim to the
division pursuant to this part, or because the employee has initiated any
action or notice pursuant to Section 2699 shall be entitled to employment
and reimbursement for lost wages and work benefits caused by the acts of
the prospective employer.


(2) This subdivision shall not be construed to invalidate any collective
bargaining agreement that requires an applicant for a position that is subject
to the collective bargaining agreement to sign a contract that protects either
or both of the following as specified in subparagraphs (A) and (B), nor shall
this subdivision be construed to invalidate any employer requirement of an
applicant for a position that is not subject to a collective bargaining
agreement to sign an employment contract that protects either or both of
the following:


(A) An employer against any conduct that is actually in direct conflict
with the essential enterprise -related interests of the employer and where
breach of that contract would actually constitute a material and substantial
disruption of the employer's operation.


(B) A firefighter against any disease that is presumed to arise in the
course and scope of employment, by limiting his or her consumption of
tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that
are effective on January 1, 2002, to employees or applicants for employment
do not apply to any state or local law enforcement agency, any religious
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association or corporation specified in subdivision (d) of Section 12926 of
the Government Code, except as provided in Section 12926.2 of the
Government Code, or any person described in Section 1070 of the Evidence
Code.


SEC. 4. Section 244 is added to the Labor Code, to read:
244. (a) An individual is not required to exhaust administrative remedies


or procedures in order to bring a civil action under any provision of this
code, unless that section under which the action is brought expressly requires
exhaustion of an administrative remedy. This subdivision shall not be
construed to affect the requirements of Section 2699.3.


(b) Reporting or threatening to report an employee's, former employee's,
or prospective employee's suspected citizenship or immigration status, or
the suspected citizenship or immigration status of a family member of the
employee, former employee, or prospective employee, to a federal, state,
or local agency because the employee, former employee, or prospective
employee exercises a right under the provisions of this code, the Government
Code, or the Civil Code constitutes an adverse action for purposes of
establishing a violation of an employee's, former employee's, or prospective
employee's rights. As used in this subdivision, "family member" means a
spouse, parent, sibling, child, uncle, aunt, niece, nephew, cousin, grandparent,
or grandchild related by blood, adoption, marriage, or domestic partnership.


SEC. 5. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or from providing information to, or testifying before,
any public body conducting an investigation, hearing, or inquiry, where the
employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with
a state or federal rule or regulation.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information to a government
or law enforcement agency, or for providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry,
where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation of or
noncompliance with a state or federal rule or regulation.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a state or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).
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(f) In addition to other penalties, an employer that is a corporation or


limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege ofArticle 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 5.5. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or to a person with authority over the employee or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, or to a person with authority
over the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.
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(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 6. The provisions of this act are severable. If any provision of this
act or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid
provision or application.


SEC. 7. Section 5.5 of this bill incorporates amendments to Section
1102.5 of the Labor Code proposed by both this bill and Senate Bill 496. It
shall only become operative if (1) both bills are enacted and become effective
on or before January 1, 2014, (2) each bill amends Section 1102.5 of the
Labor Code, and (3) this bill is enacted after Senate Bill 496, in which case
Section 5 of this bill shall not become operative.


SEC. 8. No reimbursement is required by this act pursuant to Section 6
of Article XIII B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.
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		 Senate Bill No. 666






Assembly Bill No. 2452


CHAPTER 1083


An act to add Section 1102.5 to the Labor Code, relating to labor.


[Approved by Governor September 12, 1984. Filed with
Secretary or State September 12, 1984.]


LEGISLATIVE COUNSEL'S DIGEST


AB 2452, M. Waters. Employees: disclosure of information.
Existing law makes it a misdemeanor for an employer to forbid or


prevent employees from participating in politics, to control or direct
the political activities or affiliations of employees, or to coerce or
influence employees by threat of loss of employment to adopt,
follow, or refrain from political action.


This bill, in addition, would make it a misdemeanor for an
employer to make, adopt, or enforce any rule, regulation, or policy
or retaliate against an employee for disclosing information t a
government or law enforcement agency where the employee has
reasonable cause to believe that the information discloses a violation
of state or federal law,


This bill would not apply to the confidential relationship of a
lawyer -client, a physician -patient, or trade secret information.


Article XIII B of the California Constitution and Sections 2231 and
2234 of the Revenue and Taxation Code require the state to
reimburse local agencies and school districts for certain costs
mandated by the state. Other provisions require the Department of
Finance to review statutes disclaiming these costs and provide, in
certain cases, for making claims to the State Board of Control for
reimbursement.


This bill would impose a state -mandated local program by creating
a new misdemeanor.


However, this bill would provide that no appropriation is made
and no reimbursement is required by this act for a specified reason.


The people of the State of California do enact as follows:


SECTION 1. Section 1102.5 is added to the Labor Code, to read:
1102.5. (a) No employer shall make, adopt, or enforce any rule,


regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency, where the
employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or violation or
noncompliance with a state or federal regulation.


(b) No employer shall retaliate against an employee for disclosing
information to a government or law enforcement agency, where the
employee has reasonable cause to believe that the information
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discloses a violation of state or federal statute, or violation or
noncompliance with a state or federal regulation.


(c) This section shall not apply to rules, regulations, or policies
which implement, or to actions by employers against employees who
violate, the confidentiality of the lawyer -client privilege of Article 3
(commencing with Section 950), the physician -patient privilege of
Article 6 (commencing with Sdetion 990) of Chapter 4 of Division 8
of the Evidence Code, or trade secret information.


SEC. 2. No appropriation is made and no reimbursement is
required by this act pursuant to Section 6 of Article XIII B of the
California Constitution or Section 2231 or 2234 of the Revenue and
Taxation Code because the only costs which may be incurred by a
local agency or school district will be incurred because this act
creates a new crime or infraction, changes the definition of a crime
or infraction, changes the penalty for a crime or infraction, or
eliminates a crime or infraction.
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Senate Bill No. 777


CHAPTER 484


An act to amend Sections 1102.5 and 1106 of, and to add Sections
1102.6, 1102.7, 1102.8, and 1102.9 to, the Labor Code, relating to
whistleblowers.


[Approved by Governor September 22.. 2003. Filed
with Secretary of State September 22, 2003.]


LEGISLATIVE COUNSEL'S DIGEST


SB 777, Escutia. Whistleblowers.
Existing law prohibits employers from making, adopting, or


enforcing a policy that prevents an employee from disclosing violations
of a state or federal statute, or a violation or noncompliance with a state
or federal regulation to a government or law enforcement agency, or
from retaliating against an employee who makes a disclosure. It makes
a violation punishable as a misdemeanor.


This bill would extend these protections to employees who report a
violation of a state or federal rule, who refuse to participate in an activity
that would result in a violation of state or federal statute, or a violation
or noncompliance with a state or federal rule or regulation, or who
exercised these rights in former employment. This bill would prohibit
an employer from retaliating against an employee for exercising any of
these rights, including those provided under existing law, would add an
additional civil penalty for violations, and would establish the
evidentiary burdens of the parties participating in a civil action or
administrative hearing involving an alleged violation of the bill's
provisions. This bill would establish a "whistleblower hotline" within
the office of the Attorney General to receive telephone reports of
violations of state or federal statutes, rules, or regulations, or fiduciary
responsibilities, by an employer. The bill would require the Attorney
General to refer calls received on this hotline to the appropriate
government authority, as specified.


This bill would also require an employer to display, as specified, a list
of an employee's rights under whistleblower laws, including the
telephone number of the hotline created by the bill.


Because a violation of the provisions added by this bill would
constitute a misdemeanor, this bill would create a state -mandated local
program.


The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
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Statutory provisions establish procedures for making that
reimbursement.


This bill would provide that no reimbursement is required by this act
for a specified reason.


The people of the State of California do enact as follows:


SECTION 1. The Legislature finds and declares that unlawful
activities of private corporations may result in damages not only to the
corporation and its shareholders and investors, but also to employees of
the corporation and the public at large. The damages caused by unlawful
activities may be prevented by the early detection of corporate
wrongdoing. The employees of a corporation are in a unique position to
report corporate wrongdoing to an appropriate government or law
enforcement agency.


The Legislature finds and declares that it is the public policy of the
State of California to encourage employees to notify an appropriate
government or law enforcement agency when they have reason to
believe their employer is violating laws enacted for the protection of
corporate shareholders, investors, employees, and the general public.


It is the intent of the Legislature to protect employees who refuse to
act at the direction of their employer or refuse to participate in activities
of an employer that would result in a violation of law.


SEC. 2. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer may not make, adopt, or enforce any rule,


regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency, where the
employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation or noncompliance
with a state or federal rule or regulation.


(b) An employer may not retaliate against an employee for disclosing
information to a government or law enforcement agency, where the
employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation or noncompliance
with a state or federal rule or regulation.


(c) An employer may not retaliate against an employee for refusing
to participate in an activity that would result in a violation of state or
federal statute, or a violation or noncompliance with a state or federal
rule or regulation.


(d) An employer may not retaliate against an employee for having
exercised his or her rights under subdivision (a), (b), or (c) in any former
employment.
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(e) A report made by an employee of a government agency to his or
her employer is a disclosure of information to a government or law
enforcement agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies which
implement, or to actions by employers against employees who violate,
the confidentiality of the lawyer -client privilege of Article 3
(commencing with Section 950), the physician -patient privilege of
Article 6 (commencing with Section 990) of Chapter 4 of Division 8 of
the Evidence Code, or trade secret information.


SEC. 3. Section 1102.6 is added to the Labor Code, to read:
1102.6. In a civil action or administrative proceeding brought


pursuant to Section 1102.5, once it has been demonstrated by a
preponderance of the evidence that an activity proscribed by Section
1102.5 was a contributing factor in the alleged prohibited action against
the employee, the employer shall have the burden of proof to
demonstrate by clear and convincing evidence that the alleged action
would have occurred for legitimate, independent reasons even if the
employee had not engaged in activities protected by Section 1102.5.


SEC. 4. Section 1102.7 is added to the Labor Code, to read:
1102.7. (a) The office of the Attorney General shall maintain a


whistleblower hotline to receive calls from persons who have
information regarding possible violations of state or federal statutes,
rules, or regulations, or violations of fiduciary responsibility by a
corporation or limited liability company to its shareholders, investors,
or employees.


(b) The Attorney General shall refer calls received on the
whistleblower hotline to the appropriate government authority for
review and possible investigation.


(c) During the initial review of a call received pursuant to subdivision
(a), the Attorney General or appropriate government agency shall hold
in confidence information disclosed through the whistleblower hotline.
including the identity of the caller disclosing the information and the
employer identified by the caller.


(d) A call made to the whistleblower hotline pursuant to subdivision
(a) or its referral to an appropriate agency under subdivision (b) may not
be the sole basis for a time period under a statute of limitation to
commence. This section does not change existing law relating to statutes
of limitation.


SEC. 5. Section 1102.8 is added to the Labor Code, to read:
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1102.8. (a) An employer shall prominently display in lettering


larger than size 14 pica type a list of employees' rights and
responsibilities under the whistleblower laws, including the telephone
number of the whistleblower hotline described in Section 1102.7.


(b) Any state agency required to post a notice pursuant to Section
8548.2 of the Government Code or subdivision (b) of Section 6128 of
the Penal Code shall be deemed in compliance with the posting
requirement set forth in subdivision (a) if the notice posted pursuant to
Section 8548.2 of the Government Code or subdivision (b) of Section
6128 of the Penal Code also contains the whistleblower hotline number
described in Section 1102.7.


SEC. 7. Section 1106 of the Labor Code is amended to read:
1106. For purposes of Sections 1102.5, 1102.6, 1102.7, 1102.8,


1104, and 1105, "employee" includes, but is not limited to, any
individual employed by the state or any subdivision thereof, any county,
city, city and county, including any charter city or county, and any school
district, community college district, municipal or public corporation,
political subdivision, or the University of California.


SEC. 8. No reimbursement is required by this act pursuant to
Section 6 of Article XIII B of the California Constitution because the
only costs that may be incurred by a local agency or school district will
be incurred because this act creates a new crime or infraction, eliminates
a crime or infraction, or changes the penalty for a crime or infraction,
within the meaning of Section 17556 of the Government Code, or
changes the definition of a crime within the meaning of Section 6 of
Article XIII B of the California Constitution.
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Senate Bill No. 666


CHAPTER 577


An act to add Sections 494.6 and 6103.7 to the Business and Professions
Code, and to amend Sections 98.6 and 1102.5 of, and to add Section 244
to, the Labor Code, relating to employment.


[Approved by Governor October 5, 2013. Filed with
Secretary of State October 5, 2013.]


LEGISLATIVE COUNSEL'S DIGEST


SB 666, Steinberg. Employment: retaliation.
Existing law establishes grounds for suspension or revocation of certain


business and professional licenses.
This bill would subject those business licenses to suspension or revocation,


with a specified exception, if the licensee has been determined by the Labor
Commissioner or the court to have violated specified law and the court or
Labor Commissioner has taken into consideration any harm such a
suspension or revocation would cause to employees of the licensee, as well
as the good faith efforts of the licensee to resolve any alleged violations
after receiving notice. The bill would subject a licensee of an agency within
the Department of Consumer Affairs who has been found by the Labor
Commissioner or the court to have violated specified law to disciplinary
action by his or her respective licensing agency.


The State Bar Act establishes specific causes for the disbarment or
suspension of a member of the State Bar.


This bill would make it a cause for suspension, disbarment, or other
discipline for any member of the State Bar to report suspected immigration
status or threaten to report suspected immigration status of a witness or
party to a civil or administrative action or his or her family member, as
defined, to a federal, state, or local agency because the witness or party
exercises or has exercised a right related to his or her employment.


Existing law establishes various rights and protections relating to
employment and civil rights that may be enforced by civil action.


This bill would provide that it is not necessary to exhaust administrative
remedies or procedures in order to bring a civil action enforcing designated
rights. Under the bill, reporting or threatening to report an employee's,
former employee's, or prospective employee's suspected citizenship or
immigration status, or the suspected citizenship or immigration status of
the employee's or former employee's family member, as defined, to a
federal, state, or local agency because the employee, former employee, or
prospective employee exercises a designated right would constitute an
adverse action for purposes of establishing a violation of the designated
right. Because a violation of certain of those designated rights is a
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misdemeanor, this bill would impose a state -mandated local program by
changing the definition of a crime.


Existing law prohibits an employer from discharging an employee or in
any manner discriminating against any employee or applicant for
employment because the employee or applicant has engaged in prescribed
protected conduct relating to the enforcement of the employee's or
applicant's rights. Existing law makes it a misdemeanor for an employer to
take adverse employment action against employees who file bona fide
complaints.


This bill would also prohibit an employer from retaliating or taking any
adverse action against any employee or applicant for employment because
the employee or applicant has engaged in protected conduct. The bill would
expand the protected conduct to include a written or oral complaint by an
employee that he or she is owed unpaid wages. The bill would subject an
employer to a civil penalty of up to $10,000 per violation of these provisions.


Existing law entitles an employee to reinstatement and reimbursement
for lost wages and benefits if the employee has been discharged, demoted,
suspended, or in any way discriminated against because the employee
engaged in protected conduct or because the employee made a bona fide
complaint or claim or initiated any action or notice, as prescribed.


This bill would similarly grant these entitlements to an employee who is
retaliated against or subjected to an adverse action.


Existing law prohibits an employer from making, adopting, or enforcing
any rule, regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency, where the employee
has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation or noncompliance with a state or
federal rule or regulation. Existing law further prohibits an employer from
retaliating against an employee for such a disclosure. Under existing law,
a violation of these provisions by an employer is a crime.


This bill would additionally prohibit any person acting on behalf of the
employer from making, adopting, or enforcing any rule, regulation, or policy
preventing an employee from disclosing information to a government or
law enforcement agency, as provided, and would extend those prohibitions
to preventing an employee from, or retaliating against an employee for,
providing information to, or testifying before, any public body conducting
an investigation, hearing, or inquiry. Because a violation of these provisions
by an employer would be a crime, this bill would impose a state -mandated
local program.


This bill would incorporate additional changes to Section 1102.5 of the
Labor Code proposed by SB 496 that would become operative if this bill
and SB 496 are enacted and this bill is enacted last.


The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for
a specified reason.
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The people of the State of California do enact as follows:


SECTION 1. Section 494.6 is added to the Business and Professions
Code, to read:


494.6. (a) A business license regulated by this code may be subject to
suspension or revocation if the licensee has been determined by the Labor
Commissioner or the court to have violated subdivision (b) of Section 244
of the Labor Code and the court or Labor Commissioner has taken into
consideration any harm such suspension or revocation would cause to
employees of the licensee, as well as the good faith efforts of the licensee
to resolve any alleged violations after receiving notice.


(b) Notwithstanding subdivision (a), a licensee of an agency within the
Department of Consumer Affairs who has been found by the Labor
Commissioner or the court to have violated subdivision (b) of Section 244
of the Labor Code may be subject to disciplinary action by his or her
respective licensing agency.


(c) An employer shall not be subject to suspension or revocation under
this section for requiring a prospective or current employee to submit, within
three business days of the first day of work for pay, an 1-9 Employment
Eligibility Verification form.


SEC. 2. Section 6103.7 is added to the Business and Professions Code,
to read:


6103.7. It is cause for suspension, disbarment, or other discipline for
any member of the State Bar to report suspected immigration status or
threaten to report suspected immigration status of a witness or party to a
civil or administrative action or his or her family member to a federal, state,
or local agency because the witness or party exercises or has exercised a
right related to his or her employment, broadly interpreted. As used in this
section, "family member" means a spouse, parent, sibling, child, uncle, aunt,
niece, nephew, cousin, grandparent, or grandchild related by blood, adoption,
marriage, or domestic partnership.


SEC. 3. Section 98.6 of the Labor Code is amended to read:
98.6. (a) A person shall not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against any employee or
applicant for employment because the employee or applicant engaged in
any conduct delineated in this chapter, including the conduct described in
subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee or applicant for
employment has filed a bona fide complaint or claim or instituted or caused
to be instituted any proceeding under or relating to his or her rights that are
under the jurisdiction of the Labor Commissioner, made a written or oral
complaint that he or she is owed unpaid wages, or because the employee
has initiated any action or notice pursuant to Section 2699, or has testified
or is about to testify in a proceeding pursuant to that section, or because of
the exercise by the employee or applicant for employment on behalf of
himself, herself, or others of any rights afforded him or her.
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(b) (1) Any employee who is discharged, threatened with discharge,


demoted, suspended, retaliated against, subjected to an adverse action, or
in any other manner discriminated against in the terms and conditions of
his or her employment because the employee engaged in any conduct
delineated in this chapter, including the conduct described in subdivision
(k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part
3 of Division 2, or because the employee has made a bona fide complaint
or claim to the division pursuant to this part, or because the employee has
initiated any action or notice pursuant to Section 2699 shall be entitled to
reinstatement and reimbursement for lost wages and work benefits caused
by those acts of the employer.


(2) Any employer who willfully refuses to hire, promote, or otherwise
restore an employee or former employee who has been determined to be
eligible for rehiring or promotion by a grievance procedure, arbitration, or
hearing authorized by law, is guilty of a misdemeanor.


(3) In addition to any other remedies available, an employer who violates
this section is liable for a civil penalty not exceeding ten thousand dollars
($10,000) per employee for each violation of this section.


(c) (1) Any applicant for employment who is refused employment, who
is not selected for a training program leading to employment, or who in any
other manner is discriminated against in the terms and conditions of any
offer of employment because the applicant engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section
96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division
2, or because the applicant has made a bona fide complaint or claim to the
division pursuant to this part, or because the employee has initiated any
action or notice pursuant to Section 2699 shall be entitled to employment
and reimbursement for lost wages and work benefits caused by the acts of
the prospective employer.


(2) This subdivision shall not be construed to invalidate any collective
bargaining agreement that requires an applicant for a position that is subject
to the collective bargaining agreement to sign a contract that protects either
or both of the following as specified in subparagraphs (A) and (B), nor shall
this subdivision be construed to invalidate any employer requirement of an
applicant for a position that is not subject to a collective bargaining
agreement to sign an employment contract that protects either or both of
the following:


(A) An employer against any conduct that is actually in direct conflict
with the essential enterprise -related interests of the employer and where
breach of that contract would actually constitute a material and substantial
disruption of the employer's operation.


(B) A firefighter against any disease that is presumed to arise in the
course and scope of employment, by limiting his or her consumption of
tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that
are effective on January 1, 2002, to employees or applicants for employment
do not apply to any state or local law enforcement agency, any religious
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association or corporation specified in subdivision (d) of Section 12926 of
the Government Code, except as provided in Section 12926.2 of the
Government Code, or any person described in Section 1070 of the Evidence
Code.


SEC. 4. Section 244 is added to the Labor Code, to read:
244. (a) An individual is not required to exhaust administrative remedies


or procedures in order to bring a civil action under any provision of this
code, unless that section under which the action is brought expressly requires
exhaustion of an administrative remedy. This subdivision shall not be
construed to affect the requirements of Section 2699.3.


(b) Reporting or threatening to report an employee's, former employee's,
or prospective employee's suspected citizenship or immigration status, or
the suspected citizenship or immigration status of a family member of the
employee, former employee, or prospective employee, to a federal, state,
or local agency because the employee, former employee, or prospective
employee exercises a right under the provisions of this code, the Government
Code, or the Civil Code constitutes an adverse action for purposes of
establishing a violation of an employee's, former employee's, or prospective
employee's rights. As used in this subdivision, "family member" means a
spouse, parent, sibling, child, uncle, aunt, niece, nephew, cousin, grandparent,
or grandchild related by blood, adoption, marriage, or domestic partnership.


SEC. 5. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or from providing information to, or testifying before,
any public body conducting an investigation, hearing, or inquiry, where the
employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with
a state or federal rule or regulation.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information to a government
or law enforcement agency, or for providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry,
where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation of or
noncompliance with a state or federal rule or regulation.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a state or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).
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(f) In addition to other penalties, an employer that is a corporation or


limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 5.5. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or to a person with authority over the employee or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, or to a person with authority
over the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.
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(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 6. The provisions of this act are severable. If any provision of this
act or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid
provision or application.


SEC. 7. Section 5.5 of this bill incorporates amendments to Section
1102.5 of the Labor Code proposed by both this bill and Senate Bill 496. It
shall only become operative if (1) both bills are enacted and become effective
on or before January 1, 2014, (2) each bill amends Section 1102.5 of the
Labor Code, and (3) this bill is enacted after Senate Bill 496, in which case
Section 5 of this bill shall not become operative.


SEC. 8. No reimbursement is required by this act pursuant to Section 6
of Article XIII B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.
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Assembly Bill No. 263


CHAPTER 732


An act to amend Sections 98.6, 98.7, 1102.5, and 1103 of, to add Section
1024.6 to, and to add Chapter 3.1 (commencing with Section 1019) to Part
3 of Division 2 of, the Labor Code, relating to employment.


[Approved by Governor October 11, 2013. Filed with
Secretary of State October 11, 2013.]


LEGISLATIVE COUNSEL'S DIGEST


AB 263, Roger Hernandez. Employment: retaliation immigration -related
practices.


Existing law prohibits an employer from discharging an employee or in
any manner discriminating against any employee or applicant for
employment because the employee or applicant has engaged in prescribed
protected conduct relating to the enforcement of the employee's or
applicant's rights. Existing law provides that an employee who made a bona
fide complaint, and was consequently discharged or otherwise suffered an
adverse action, is entitled to reinstatement and reimbursement for lost wages.
Existing law makes it a misdemeanor for an employer to willfully refuse to
reinstate or otherwise restore an employee who is determined by a specified
procedure to be eligible for reinstatement.


This bill would also prohibit an employer from retaliating or taking
adverse action against any employee or applicant for employment because
the employee or applicant has engaged in protected conduct. The bill would
expand the protected conduct to include a written or oral complaint by an
employee that he or she is owed unpaid wages. The bill would provide that
an employee who was retaliated against or otherwise was subjected to an
adverse action is entitled to reinstatement and reimbursement for lost wages.
The bill would subject a person who violates these provisions to a civil
penalty of up to $10,000 per violation. The bill would also provide that it
is not necessary to exhaust administrative remedies or procedures in the
enforcement of specified provisions. Because the willful refusal by an
employer to reinstate or reimburse an employee who suffered a retaliatory
action under these provisions would be a misdemeanor, the bill would
expand the scope of a crime and impose a state -mandated local program.


Existing law declares that an individual who has applied for employment,
or who is or has been employed in this state, is entitled to the protections,
rights, and remedies available under state law, regardless of his or her
immigration status. Existing law declares that an inquiry into a person's
immigration status for purposes of enforcing state labor and employment
laws shall not be permitted, unless a showing is made, by clear and
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convincing evidence, that the inquiry is necessary in order to comply with
federal immigration law.


This bill would make it unlawful for an employer or any other person to
engage in, or direct another person to engage in, an unfair
immigration -related practice, as defined, against a person for the purpose
of, or with the intent of, retaliating against any person for exercising a right
protected under state labor and employment laws or under a local ordinance
applicable to employees, as specified. The bill would also create a rebuttable
presumption that an adverse action taken within 90 days of the exercising
of a protected right is committed for the purpose of, or with the intent of,
retaliation.


The bill would authorize a civil action by an employee or other person
who is the subject of an unfair immigration -related practice. The bill would
authorize a court to order the appropriate government agencies to suspend
certain business licenses held by the violating party for prescribed periods
based on the number of violations. The bill would require the court to
consider prescribed circumstances in determining whether a suspension of
all licenses is appropriate.


Existing law prohibits an employer from making, adopting, or enforcing
any rule, regulation, or policy preventing an employee from disclosing
information to a government or law enforcement agency, where the employee
has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation or noncompliance with a state or
federal rule or regulation. Existing law further prohibits an employer from
retaliating against an employee for that disclosure. Under existing law, a
violation of these provisions by the employer is a misdemeanor. Existing
law additionally subjects an employer that is a corporation or a limited
liability company to a civil penalty not exceeding $10,000 for each violation
of these provisions.


This bill would additionally prohibit any person acting on behalf of the
employer from making, adopting, or enforcing any rule, regulation, or policy
preventing an employee from disclosing information to a government or
law enforcement agency, as provided, and from retaliating against an
employee for such a disclosure. The bill would also expand the prohibited
actions to include preventing an employee from, or retaliating against an
employee for, providing information to, or testifying before, any public
body conducting an investigation, hearing, or inquiry. The bill would provide
that any person or entity that violates these provisions is guilty of a
misdemeanor, and would further subject an entity that violates these
provisions that is a corporation or limited liability company to a civil penalty
not exceeding $10,000 for each violation of these provisions. By expanding
the scope of a crime, this bill would impose a state -mandated local program.


Existing law prohibits an employer or prospective employer, with the
exception of certain financial institutions, from obtaining a consumer credit
report, as defined, for employment purposes unless it is for a specified
position, including, among others, a position in the state Department of
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Justice, a managerial position, as defined, or a position that involves regular
access to $10,000 or more of cash, as specified.


This bill would prohibit an employer from discharging an employee or
in any manner discriminating, retaliating, or taking any adverse action
against an employee because the employee updates or attempts to update
his or her personal information, unless the changes are directly related to
the skill set, qualifications, or knowledge required for the job.


This bill would incorporate additional changes to Section 1102.5 of the
Labor Code proposed by SB 496 that would become operative if this bill
and SB 496 are enacted and this bill is enacted last.


The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for
a specified reason.


The people of the State of California do enact as follows:


SECTION 1. The Legislature finds and declares all of the following:
(a) Wage theft is a serious and widespread problem that causes severe


hardship to low -wage workers, their families, and their communities.
(b) When a worker is denied wages or forced to work "off the clock,"


there is an immediate and irreparable harm to the worker and his or her
family.


(c) Low -wage, often immigrant, workers are the most frequent victims
of wage theft and are also exposed to the greatest hazards at work.


(d) Immigrant workers have the greatest number of work -related injuries
and fatalities.


(e) Far too often, when workers come forward to expose unfair, unsafe,
or illegal conditions, they face retaliation from the employer.


(f) Where there are immigrant workers involved, employer retaliation
often involves threats to contact law enforcement agencies, including
immigration enforcement agencies, if a worker engages in protected conduct.


(g) No employee should have to fear adverse action, whether it involves
threats to cut hours, move a worker to night shift, or contact law enforcement
agencies, simply for engaging in rights the State of California has deemed
so important that they are protected by law.


(h) It is in the public policy interest of the State of California that workers
be able to report concerns to their employers without fear of retaliation or
discrimination.


(i) It is in the public policy interest of the State of California for workers
to be willing to come forward to expose hazardous, unsafe, and unfair
conditions at their worksites so that local, state, and federal agencies can
effectively enforce the laws.


(j) It is essential to the enforcement of this state's labor laws that we have
broad, clear, and effective protections for workers engaging in conduct
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protected by law from all forms of employer retaliation, including prohibiting
immigration -related threats.


SEC. 2. Section 98.6 of the Labor Code is amended to read:
98.6. (a) A person shall not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against any employee or
applicant for employment because the employee or applicant engaged in
any conduct delineated in this chapter, including the conduct described in
subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee or applicant for
employment has filed a bona fide complaint or claim or instituted or caused
to be instituted any proceeding under or relating to his or her rights that are
under the jurisdiction of the Labor Commissioner, made a written or oral
complaint that he or she is owed unpaid wages, or because the employee
has initiated any action or notice pursuant to Section 2699, or has testified
or is about to testify in a proceeding pursuant to that section, or because of
the exercise by the employee or applicant for employment on behalf of
himself, herself, or others of any rights afforded him or her.


(b) (1) Any employee who is discharged, threatened with discharge,
demoted, suspended, retaliated against, subjected to an adverse action, or
in any other manner discriminated against in the terms and conditions of
his or her employment because the employee engaged in any conduct
delineated in this chapter, including the conduct described in subdivision
(k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part
3 of Division 2, or because the employee has made a bona fide complaint
or claim to the division pursuant to this part, or because the employee has
initiated any action or notice pursuant to Section 2699 shall be entitled to
reinstatement and reimbursement for lost wages and work benefits caused
by those acts of the employer.


(2) An employer who willfully refuses to hire, promote, or otherwise
restore an employee or former employee who has been determined to be
eligible for rehiring or promotion by a grievance procedure, arbitration, or
hearing authorized by law, is guilty of a misdemeanor.


(3) In addition to other remedies available, an employer who violates
this section is liable for a civil penalty not exceeding ten thousand dollars
($10,000) per employee for each violation of this section.


(c) (1) Any applicant for employment who is refused employment, who
is not selected for a training program leading to employment, or who in any
other manner is discriminated against in the terms and conditions of any
offer of employment because the applicant engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section
96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division
2, or because the applicant has made a bona fide complaint or claim to the
division pursuant to this part, or because the employee has initiated any
action or notice pursuant to Section 2699 shall be entitled to employment
and reimbursement for lost wages and work benefits caused by the acts of
the prospective employer.
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(2) This subdivision shall not be construed to invalidate any collective
bargaining agreement that requires an applicant for a position that is subject
to the collective bargaining agreement to sign a contract that protects either
or both of the following as specified in subparagraphs (A) and (B), nor shall
this subdivision be construed to invalidate any employer requirement of an
applicant for a position that is not subject to a collective bargaining
agreement to sign an employment contract that protects either or both of
the following:


(A) An employer against any conduct that is actually in direct conflict
with the essential enterprise -related interests of the employer and where
breach of that contract would actually constitute a material and substantial
disruption of the employer's operation.


(B) A firefighter against any disease that is presumed to arise in the
course and scope of employment, by limiting his or her consumption of
tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that
are effective on January 1, 2002, to employees or applicants for employment
do not apply to any state or local law enforcement agency, any religious
association or corporation specified in subdivision (d) of Section 12926 of
the Government Code, except as provided in Section 12926.2 of the
Government Code, or any person described in Section 1070 of the Evidence
Code.


SEC. 3. Section 98.7 of the Labor Code is amended to read:
98.7. (a) Any person who believes that he or she has been discharged


or otherwise discriminated against in violation of any law under the
jurisdiction of the Labor Commissioner may file a complaint with the
division within six months after the occurrence of the violation. The
six-month period may be extended for good cause. The complaint shall be
investigated by a discrimination complaint investigator in accordance with
this section. The Labor Commissioner shall establish procedures for the
investigation of discrimination complaints. A summary of the procedures
shall be provided to each complainant and respondent at the time of initial
contact. The Labor Commissioner shall inform complainants charging a
violation of Section 6310 or 6311, at the time of initial contact, of his or
her right to file a separate, concurrent complaint with the United States
Department of Labor within 30 days after the occurrence of the violation.


(b) Each complaint of unlawful discharge or discrimination shall be
assigned to a discrimination complaint investigator who shall prepare and
submit a report to the Labor Commissioner based on an investigation of the
complaint. The Labor Commissioner may designate the chief deputy or
assistant Labor Commissioner or the chief counsel to receive and review
the reports. The investigation shall include, where appropriate, interviews
with the complainant, respondent, and any witnesses who may have
information concerning the alleged violation, and a review of any documents
that may be relevant to the disposition of the complaint. The identity of a
witness shall remain confidential unless the identification of the witness
becomes necessary to proceed with the investigation or to prosecute an
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action to enforce a determination. The investigation report submitted to the
Labor Commissioner or designee shall include the statements and documents
obtained in the investigation, and the findings of the investigator concerning
whether a violation occurred. The Labor Commissioner may hold an
investigative hearing whenever the Labor Commissioner determines, after
review of the investigation report, that a hearing is necessary to fully
establish the facts. In the hearing the investigation report shall be made a
part of the record and the complainant and respondent shall have the
opportunity to present further evidence. The Labor Commissioner shall
issue, serve, and enforce any necessary subpoenas.


(c) If the Labor Commissioner determines a violation has occurred, he
or she shall notify the complainant and respondent and direct the respondent
to cease and desist from the violation and take any action deemed necessary
to remedy the violation, including, where appropriate, rehiring or
reinstatement, reimbursement of lost wages and interest thereon, payment
of reasonable attorney's fees associated with any hearing held by the Labor
Commissioner in investigating the complaint, and the posting of notices to
employees. If the respondent does not comply with the order within 10
working days following notification of the Labor Commissioner's
determination, the Labor Commissioner shall bring an action promptly in
an appropriate court against the respondent. If the Labor Commissioner
fails to bring an action in court promptly, the complainant may bring an
action against the Labor Commissioner in any appropriate court for a writ
of mandate to compel the Labor Commissioner to bring an action in court
against the respondent. If the complainant prevails in his or her action for
a writ, the court shall award the complainant court costs and reasonable
attorney's fees, notwithstanding any other law. Regardless of any delay in
bringing an action in court, the Labor Commissioner shall not be divested
of jurisdiction. In any action, the court may permit the claimant to intervene
as a party plaintiff to the action and shall have jurisdiction, for cause shown,
to restrain the violation and to order all appropriate relief. Appropriate relief
includes, but is not limited to, rehiring or reinstatement of the complainant,
reimbursement of lost wages and interest thereon, and any other
compensation or equitable relief as is appropriate under the circumstances
of the case. The Labor Commissioner shall petition the court for appropriate
temporary relief or restraining order unless he or she determines good cause
exists for not doing so.


(d) (1) If the Labor Commissioner determines no violation has occurred,
he or she shall notify the complainant and respondent and shall dismiss the
complaint. The Labor Commissioner may direct the complainant to pay
reasonable attorney's fees associated with any hearing held by the Labor
Commissioner if the Labor Commissioner finds the complaint was frivolous,
unreasonable, groundless, and was brought in bad faith. The complainant
may, after notification of the Labor Commissioner's determination to dismiss
a complaint, bring an action in an appropriate court, which shall have
jurisdiction to determine whether a violation occurred, and if so, to restrain
the violation and order all appropriate relief to remedy the violation.
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Appropriate relief includes, but is not limited to, rehiring or reinstatement
of the complainant, reimbursement of lost wages and interest thereon, and
other compensation or equitable relief as is appropriate under the
circumstances of the case. When dismissing a complaint, the Labor
Commissioner shall advise the complainant of his or her right to bring an
action in an appropriate court if he or she disagrees with the determination
of the Labor Commissioner, and in the case of an alleged violation of Section
6310 or 6311, to file a complaint against the state program with the United
States Department of Labor.


(2) The filing of a timely complaint against the state program with the
United States Department of Labor shall stay the Labor Commissioner's
dismissal of the division complaint until the United States Secretary of
Labor makes a determination regarding the alleged violation. Within 15
days of receipt of that determination, the Labor Commissioner shall notify
the parties whether he or she will reopen the complaint filed with the division
or whether he or she will reaffirm the dismissal.


(e) The Labor Commissioner shall notify the complainant and respondent
of his or her determination under subdivision (c) or paragraph (1) of
subdivision (d), not later than 60 days after the filing of the complaint.
Determinations by the Labor Commissioner under subdivision (c) or (d)
may be appealed by the complainant or respondent to the Director of
Industrial Relations within 10 days following notification of the Labor
Commissioner's determination. The appeal shall set forth specifically and
in full detail the grounds upon which the appealing party considers the Labor
Commissioner's determination to be unjust or unlawful, and every issue to
be considered by the director. The director may consider any issue relating
to the initial determination and may modify, affirm, or reverse the Labor
Commissioner's determination. The director's determination shall be the
determination of the Labor Commissioner. The director shall notify the
complainant and respondent of his or her determination within 10 days of
receipt of the appeal.


(f) The rights and remedies provided by this section do not preclude an
employee from pursuing any other rights and remedies under any other law.


(g) In the enforcement of this section, there is no requirement that an
individual exhaust administrative remedies or procedures.


SEC. 4. Chapter 3.1 (commencing with Section 1019) is added to Part
3 of Division 2 of the Labor Code, to read:


CHAPTER 3.1. UNFAIR IMMIGRATION -RELATED PRACTICES


1019. (a) It shall be unlawful for an employer or any other person or
entity to engage in, or to direct another person or entity to engage in, unfair
immigration -related practices against any person for the purpose of, or with
the intent of, retaliating against any person for exercising any right protected
under this code or by any local ordinance applicable to employees.
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Exercising a right protected by this code or local ordinance includes, but is
not limited to, the following:


(1) Filing a complaint or informing any person of an employer's or other
party's alleged violation of this code or local ordinance, so long as the
complaint or disclosure is made in good faith.


(2) Seeking information regarding whether an employer or other party
is in compliance with this code or local ordinance.


(3) Informing a person of his or her potential rights and remedies under
this code or local ordinance, and assisting him or her in asserting those
rights.


(b) (1) As used in this chapter, "unfair immigration -related practice"
means any of the following practices, when undertaken for the retaliatory
purposes prohibited by subdivision (a):


(A) Requesting more or different documents than are required under
Section 1324a(b) of Title 8 of the United States Code, or a refusal to honor
documents tendered pursuant to that section that on their face reasonably
appear to be genuine.


(B) Using the federal E -Verify system to check the employment
authorization status of a person at a time or in a manner not required under
Section 1324a(b) of Title 8 of the United States Code, or not authorized
under any memorandum of understanding governing the use of the federal
E -Verify system.


(C) Threatening to file or the filing of a false police report.
(D) Threatening to contact or contacting immigration authorities.
(2) "Unfair immigration -related practice" does not include conduct


undertaken at the express and specific direction or request of the federal
government.


(c) Engaging in an unfair immigration -related practice against a person
within 90 days of the person's exercise of rights protected under this code
or local ordinance applicable to employees shall raise a rebuttable
presumption of having done so in retaliation for the exercise of those rights.


(d) (1) An employee or other person who is the subject of an unfair
immigration -related practice prohibited by this section, or a representative
of that employee or person, may bring a civil action for equitable relief and
any damages or penalties, in accordance with this section.


(2) Upon a finding by a court of applicable jurisdiction of a violation
this section:


(A) For a first violation, the court in its discretion, may order the
appropriate government agencies to suspend all licenses subject to this
chapter that are held by the violating party for a period of up to 14 days.
For the purposes of this paragraph, the licenses that are subject to suspension
are all licenses held by the violating party specific to the business location
or locations where the unfair immigration -related practice occurred. In
determining whether a suspension of all licenses is appropriate, the court
shall consider whether the employer knowingly committed an unfair
immigration practice, the good faith efforts of the employer to resolve any
alleged unfair immigration related practice after receiving notice of the


92







-9 - Ch. 732


violations, as well as the harm other employees of the employer, or
employees of other employers on a multiemployer jobsite, will suffer as a
result of the suspension of all licenses. On receipt of the court's order and
notwithstanding any other law, the appropriate agencies shall suspend the
licenses according to the court's order.


(B) For a second violation, the court, in its discretion, may order the
appropriate government agencies to suspend all licenses that are held by
the violating party specific to the business location or locations where the
unfair immigration -related practice occurred, for a period of up to 30 days.
In determining whether a suspension of all licenses is appropriate, the court
shall consider whether the employer knowingly committed an unfair
immigration practice, the good faith efforts of the employer to resolve any
alleged unfair immigration related practice after receiving notice of the
violations, as well as the harm other employees of the employer, or
employees of other employers on a multiemployer jobsite, will suffer as a
result of the suspension of all licenses. On receipt of the court's order and
notwithstanding any other law, the appropriate agencies shall immediately
suspend the licenses.


(C) For a third violation, or any violation thereafter, the court, in its
discretion, may order the appropriate government agencies to suspend for
a period of up to 90 days all licenses that are held by the violating party
specific to the business location or locations where the unfair
immigration -related practice occurred. In determining whether a suspension
of all licenses is appropriate, the court shall consider whether the employer
knowingly committed an unfair immigration practice, the good faith efforts
of the employer to resolve any alleged unfair immigration related practice
after receiving notice of the violations, as well as the harm other employees
of the employer, or employees of other employers on a multiemployer
jobsite, will suffer as a result of the suspension of all licenses. On receipt
of the court's order and notwithstanding any other law, the appropriate
agencies shall immediately suspend the licenses.


(3) An employee or other person who is the subject of an unfair
immigration -document practice prohibited by this section, and who prevails
in an action authorized by this section, shall recover its reasonable attorney's
fees and costs, including any expert witness costs.


(e) As used in this chapter:
(1) "License" means any agency permit, certificate, approval, registration,


or charter that is required by law and that is issued by any agency for the
purposes of operating a business in this state. "License" does not include a
professional license.


(2) "Violation" means each incident when an unfair immigration practice
was committed, without reference to the number of employees involved in
the incident.


SEC. 5. Section 1024.6 is added to the Labor Code, to read:
1024.6. An employer may not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against an employee
because the employee updates or attempts to update his or her personal
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information, unless the changes are directly related to the skill set,
qualifications, or knowledge required for the job.


SEC. 6. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or from providing information to, or testifying before,
any public body conducting an investigation, hearing, or inquiry, where the
employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with
a state or federal rule or regulation.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information to a government
or law enforcement agency, or for providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry,
where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or a violation of or
noncompliance with a state or federal rule or regulation.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a state or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 6.5. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, or to a person with authority over the employee or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
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with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, or to a person with authority
over the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 7. Section 1103 of the Labor Code is amended to read:
1103. An employer or any other person or entity that violates this chapter


is guilty of a misdemeanor punishable, in the case of an individual, by
imprisonment in the county jail not to exceed one year or a fine not to exceed
one thousand dollars ($1,000) or both that fine and imprisonment, or, in the
case of a corporation, by a fine not to exceed five thousand dollars ($5,000).


SEC. 8. The provisions of this act are severable. If any provision of this
act or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid
provision or application.


SEC. 9. Section 6.5 of this bill incorporates amendments to Section
1102.5 of the Labor Code proposed by both this bill and Senate Bill 496. It
shall only become operative if (1) both bills are enacted and become effective
on or before January 1, 2014, (2) each bill amends Section 1102.5 of the
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Labor Code, and (3) this bill is enacted after Senate Bill 496, in which case
Section 6 of this bill shall not become operative.


SEC. 10. No reimbursement is required by this act pursuant to Section
6 of Article XIII B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.


0
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Senate Bill No. 496


CHAPTER 781


An act to amend Sections 905.2 and 19683 of, and to add Section 8547.15
to, the Government Code, and to amend Section 1102.5 of the Labor Code,
relating to employment.


[Approved by Governor October 12, 2013. Filed with
Secretary of State October 12, 2013.]


LEGISLATIVE COUNSEL'S DIGEST


SB 496, Wright. Improper governmental activity: disclosure: protection.
(1) The Government Claims Act sets forth the general procedure for the


presentation of a claim for money or damages against the state.
This bill would create an exception to the general procedure for a claim


alleging a violation of the California Whistleblower Protection Act.
(2) The California Whistleblower Protection Act prohibits acts of reprisal,


retaliation, coercion, or similar acts against a state employee or an applicant
for state employment who made a protected disclosure relating to an
improper governmental activity, as defined. The State Civil Service Act
requires the State Personnel Board to initiate a hearing or investigation of
a complaint of reprisal or retaliation in violation of the California
Whistleblower Protection Act within 10 working days and the executive
officer of the board to complete the findings of the hearing or investigation
within 60 working days. The State Civil Service Act authorizes the executive
officer to consolidate a case with the same or similar allegations to those
contained in an appeal and exempts consolidated cases from the time limits
for hearings, investigations, and findings.


This bill would modify these requirements to instead require the board
to render its decision on the consolidated matter within 6 months of the date
of the order of consolidation, as specified. The bill would also make other
technical changes.


The act further authorizes the State Auditor to investigate and report
whether it finds that a state agency or employee may have engaged or
participated in an improper governmental activity. Under the act, any person
who intentionally engages in acts of reprisal, retaliation, threats, coercion,
or similar acts against a state employee or applicant for state employment
for having made a disclosure that may evidence an improper governmental
activity or dangerous condition is subject to, among other things, liability
in an action for damages brought against him or her by the injured party.
Existing law, the Government Claims Act, sets forth the general procedure
for the presentation of claims as a prerequisite to commencement of actions
for money or damages against the State of California, counties, cities, cities
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and counties, districts, local authorities, and other political subdivisions of
the state, and against the officers, employees, and servants of those entities.


This bill would establish an exception for an action for damages pursuant
to the California Whistleblower Protection Act from the claims presentation
requirements of the Government Claims Act.


(3) Existing law prohibits an employer from making, adopting, or
enforcing any rule, regulation, or policy preventing an employee from
disclosing information to a government or law enforcement agency, if the
employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with
a state or federal rule or regulation. Existing law prohibits any employer
from retaliating against an employee for disclosing information to a
government or law enforcement agency pursuant to these provisions or for
refusing to participate in an activity that would result in a violation of a state
or federal statute or noncompliance with a state or federal rule or regulation.
Under existing law, an employer who violates these provisions is guilty of
a crime.


This bill would expand these provisions to prohibit an employer from
making, adopting, or enforcing any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, if the employee has reasonable cause to believe that
the information discloses a violation of or noncompliance with a local rule
or regulation. The bill would prohibit an employer from retaliating against
an employee because the employer believes that the employee disclosed or
may disclose information to a government or law enforcement agency, or
to a person with authority over the employee or another employee who has
the authority to investigate, discover, or correct the violation, if the employee
has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation of or noncompliance with a local,
state, or federal rule or regulation. The bill would also prohibit an employer
from retaliating against an employee for disclosing, or refusing to participate
in an activity that would result in, a violation of or noncompliance with a
local rule or regulation.


(4) This bill would incorporate additional changes to Section 1102.5 of
the Labor Code proposed by SB 666 and AB 263 that would become
operative if this bill and either SB 666 or AB 263, or both, are enacted and
this bill is enacted last.


(5) Because this bill would change the definition of a crime, this bill
would impose a state -mandated local program.


The California Constitution requires the state to reimburse local agencies
and school districts for certain costs mandated by the state. Statutory
provisions establish procedures for making that reimbursement.


This bill would provide that no reimbursement is required by this act for
a specified reason.
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The people of the State of California do enact as follows:


SECTION 1. Section 905.2 of the Government Code is amended to read:
905.2. (a) This section shall apply to claims against the state filed with


the California Victim Compensation and Government Claims Board.
(b) There shall be presented in accordance with Chapter 1 (commencing


with Section 900) and Chapter 2 (commencing with Section 910) all claims
for money or damages against the state:


(1) For which no appropriation has been made or for which no fund is
available but the settlement of which has been provided for by statute or
constitutional provision.


(2) For which the appropriation made or fund designated is exhausted.
(3) For money or damages on express contract, or for an injury for which


the state is liable.
(4) For which settlement is not otherwise provided for by statute or


constitutional provision.
(c) Claimants shall pay a filing fee of twenty-five dollars ($25) for filing


a claim described in subdivision (b). This fee shall be deposited into the
General Fund and may be appropriated in support of the board as
reimbursements to Item 1870-001-0001 of Section 2.00 of the annual Budget
Act.


(1) The fee shall not apply to the following persons:
(A) Persons who are receiving benefits pursuant to the Supplemental


Security Income (SSI) and State Supplemental Payments (SSP) programs
(Section 12200 to 12205, inclusive, of the Welfare and Institutions Code),
the California Work Opportunity and Responsibility to Kids Act
(CalWORKs) program (Chapter 2 (commencing with Section 11200) of
Part 3 of Division 9 of the Welfare and Institutions Code), the Food Stamp
Program (7 U.S.C. Sec. 2011 et seq.), or Section 17000 of the Welfare and
Institutions Code.


(B) Persons whose monthly income is 125 percent or less of the current
monthly poverty line annually established by the Secretary of California
Health and Human Services pursuant to the federal Omnibus Budget
Reconciliation Act of 1981 (Public Law 97-35), as amended.


(C) Persons who are sentenced to imprisonment in a state prison or
confined in a county jail, or who are residents in a state institution and,
within 90 days prior to the date the claim is filed, have a balance of one
hundred dollars ($100) or less credited to the inmate's or resident's trust
account. A certified copy of the statement of the account shall be submitted.


(2) Any claimant who requests a fee waiver shall attach to the application
a signed affidavit requesting the waiver and verification of benefits or income
and any other required financial information in support of the request for
the waiver.


(3) Notwithstanding any other provision of law, an applicant shall not
be entitled to a hearing regarding the denial of a request for a fee waiver.


(d) The time for the board to determine the sufficiency, timeliness, or
any other aspect of the claim shall begin when any of the following occur:
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(1) The claim is submitted with the filing fee.
(2) The fee waiver is granted.
(3) The filing fee is paid to the board upon the board's denial of the fee


waiver request, so long as payment is received within 10 calendar days of
the mailing of the notice of the denial.


(e) Upon approval of the claim by the board, the fee shall be reimbursed
to the claimant, except that no fee shall be reimbursed if the approved claim
was for the payment of an expired warrant. Reimbursement of the filing fee
shall be paid by the state entity against which the approved claim was filed.
If the claimant was granted a fee waiver pursuant to this section, the amount
of the fee shall be paid by the state entity to the board. The reimbursement
to the claimant or the payment to the board shall be made at the time the
claim is paid by the state entity, or shall be added to the amount appropriated
for the claim in an equity claims bill.


(f) The board may assess a surcharge to the state entity against which
the approved claim was filed in an amount not to exceed 15 percent of the
total approved claim. The board shall not include the refunded filing fee in
the surcharge calculation. This surcharge shall be deposited into the General
Fund and may be appropriated in support of the board as reimbursements
to Item 1870-001-0001 of Section 2.00 of the annual Budget Act.


(1) The surcharge shall not apply to approved claims to reissue expired
warrants.


(2) Upon the request of the board in a form prescribed by the Controller,
the Controller shall transfer the surcharges and fees from the state entity's
appropriation to the appropriation for the support of the board. However,
the board shall not request an amount that shall be submitted for legislative
approval pursuant to Section 13928.


(g) The filing fee required by subdivision (c) shall apply to all claims
filed after June 30, 2004, or the effective date of this statute. The surcharge
authorized by subdivision (f) may be calculated and included in claims paid
after June 30, 2004, or the effective date of the statute adding this
subdivision.


(h) This section shall not apply to claims made for a violation of the
California Whistleblower Protection Act (Article 3 (commencing with
Section 8547) of Chapter 6.5 of Division 1 of Title 2).


SEC. 2. Section 8547.15 is added to the Government Code, to read:
8547.15. An action for damages pursuant to this article shall not be


subject to the claims presentation requirements of the Government Claims
Act (Division 3.6 (commencing with Section 810) of Title 1).


SEC. 3. Section 19683 of the Government Code is amended to read:
19683. (a) The State Personnel Board shall initiate a hearing or


investigation of a written complaint of conduct prohibited by Section 8547.3
within 10 working days of its submission. The executive officer shall
complete findings of the hearing or investigation within 60 working days
thereafter, and shall provide a copy of the findings to the complaining state
employee or applicant for state employment and to the appropriate
supervisor, manager, employee, or appointing authority. When the allegations
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contained in a complaint of reprisal or retaliation are the same as, or similar
to, those contained in another appeal, the executive officer may consolidate
the appeals into the most appropriate format. In these cases, the time limits
described in this subdivision shall not apply. The board shall render its
decision on the consolidated matter within a reasonable time after the
conclusion of the hearing or investigation, except that the period shall not
exceed six months from the date of the order of consolidation unless
extended by the board for a period of not more than 45 additional days from
the expiration of the six-month period.


(b) If the executive officer finds that the supervisor, manager, employee,
or appointing power retaliated against the complainant for engaging in
protected whistleblower activities, the supervisor, manager, employee, or
appointing power may request a hearing before the State Personnel Board
regarding the findings of the executive officer. The request for hearing and
any subsequent determination by the board shall be made in accordance
with the board's normal rules governing appeals, hearings, investigations,
and disciplinary proceedings.


(c) If, after the hearing, the State Personnel Board determines that a
violation of Section 8547.3 occurred, or if no hearing is requested and the
findings of the executive officer conclude that improper activity has occurred,
the board may order any appropriate relief, including, but not limited to,
reinstatement, backpay, restoration of lost service credit, if appropriate,
compensatory damages, and the expungement of any adverse records of the
state employee or applicant for state employment who was the subject of
the alleged acts of misconduct prohibited by Section 8547.3.


(d) Whenever the board determines that a manager, supervisor, or
employee, who is named a party to the retaliation complaint, has violated
Section 8547.3 and that violation constitutes legal cause for discipline under
one or more subdivisions of Section 19572, it shall impose a just and proper
penalty and cause an entry to that effect to be made in the manager's,
supervisor's, or employee's official personnel records.


(e) Whenever the board determines that a manager, supervisor, or
employee, who is not named a party to the retaliation complaint, may have
engaged in or participated in any act prohibited by Section 8547.3, the board
shall notify the manager's, supervisor's, or employee's appointing power
of that fact in writing. Within 60 days after receiving the notification, the
appointing power shall either serve a notice of adverse action on the manager,
supervisor, or employee, or set forth in writing its reasons for not taking
adverse action against the manager, supervisor, or employee. The appointing
power shall file a copy of the notice of adverse action with the board in
accordance with Section 19574. If the appointing power declines to take
adverse action against the manager, supervisor, or employee, it shall submit
its written reasons for not doing so to the board, which may take adverse
action against the manager, supervisor, or employee as provided in Section
19583.5. A manager, supervisor, or employee who is served with a notice
of adverse action pursuant to this section may file an appeal with the board
in accordance with Section 19575.
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(f) In order for the Governor and the Legislature to determine the need


to continue or modify state personnel procedures as they relate to the
investigations of reprisals or retaliation for the disclosure of information by
public employees, the State Personnel Board, by June 30 of each year, shall
submit a report to the Governor and the Legislature regarding complaints
filed, hearings held, and legal actions taken pursuant to this section.


SEC. 4. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer shall not make, adopt, or enforce any rule,


regulation, or policy preventing an employee from disclosing information
to a government or law enforcement agency, or to a person with authority
over the employee or to another employee who has authority to investigate,
discover, or correct the violation or noncompliance, if the employee has
reasonable cause to believe that the information discloses a violation of
state or federal statute, or a violation of or noncompliance with a local, state,
or federal rule or regulation, regardless of whether disclosing the information
is part of the employee's job duties.


(b) An employer shall not retaliate against an employee for disclosing
information, or because the employer believes that the employee disclosed
or may disclose information, to a government or law enforcement agency,
or to a person with authority over the employee or another employee who
has the authority to investigate, discover, or correct the violation or
noncompliance, if the employee has reasonable cause to believe that the
information discloses a violation of state or federal statute, or a violation
of or noncompliance with a local, state, or federal rule or regulation,
regardless of whether disclosing the information is part of the employee's
job duties.


(c) An employer shall not retaliate against an employee for refusing to
participate in an activity that would result in a violation of state or federal
statute, or a violation of or noncompliance with a local, state, or federal rule
or regulation.


(d) An employer shall not retaliate against an employee for having
exercised his or her rights under subdivision (a), (b), or (c) in any former
employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950), the physician -patient privilege of Article 6 (commencing with
Section 990) of Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 4.1. Section 1102.5 of the Labor Code is amended to read:
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1102.5. (a) An employer, or any person acting on behalf of the employer,
shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, to a person with authority over the employee, or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, to a person with authority over
the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


SEC. 5. Section 4.1 of this bill incorporates amendments to Section
1102.5 of the Labor Code proposed by this bill, Senate Bill 666, and
Assembly Bill 263. It shall only become operative if (1) both this bill and
either Senate Bill 666 or Assembly Bill 263 are enacted and become effective
on or before January 1, 2014, (2) this bill and either Senate Bill 666 or
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Assembly Bill 263, or both, are enacted to amend Section 1102.5 of the
Labor Code, and (3) this bill is enacted after Senate Bill 666 or Assembly
Bill 263, or both, in which case Section 4 of this bill shall not become
operative.


SEC. 6. No reimbursement is required by this act pursuant to Section 6
of Article XIII B of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred because
this act creates a new crime or infraction, eliminates a crime or infraction,
or changes the penalty for a crime or infraction, within the meaning of
Section 17556 of the Government Code, or changes the definition of a crime
within the meaning of Section 6 of Article XIII B of the California
Constitution.
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Assembly Bill No. 1509


CHAPTER 792


An act to amend Sections 98.6, 1102.5, 2810.3, and 6310 of the Labor
Code, relating to employment.


[Approved by Governor October 11, 2015. Filed with
Secretary of State October 11, 2015.]


LEGISLATIVE COUNSEL'S DIGEST


AB 1509, Roger Hernandez. Employer liability.
(1) Existing law prohibits an employer from discharging an employee


or in any manner discriminating, retaliating, or taking any adverse action
against any employee or applicant for employment because the employee
or applicant has engaged in protected conduct, as specified. Existing law
provides that an employee who made a bona fide complaint, and was
consequently discharged or otherwise suffered an adverse action, is entitled
to reinstatement and reimbursement for lost wages. Existing law makes it
a misdemeanor for an employer to willfully refuse to reinstate or otherwise
restore an employee who is determined by a specified procedure to be
eligible for reinstatement. Existing law subjects a person who violates these
provisions to a civil penalty of up to $10,000 per violation.


This bill would extend the protections of these provisions, as specified,
to an employee who is a family member of a person who engaged in, or
was perceived to engage in, the protected conduct or make a complaint
protected by these provisions. This bill would define terms for the purpose
of these provisions.


(2) Existing law requires a client employer to share with a labor contractor
all civil legal responsibility and civil liability for all workers supplied by
that labor contractor for the payment of wages and the failure to obtain valid
workers' compensation coverage. Existing law also prohibits a client
employer from shifting to the labor contractor legal duties or liabilities under
workplace safety provisions with respect to workers provided by the labor
contractor. Existing law defines terms for these purposes and authorizes the
Labor Commissioner to adopt regulations and rules of practice and procedure
necessary to administer and enforce these provisions. Existing law excludes
certain types of employers from these provisions, including, but not limited
to, a client employer that is not a motor carrier of property based solely on
the employer's use of a third -party motor carrier of property with interstate
or intrastate operating authority to ship or receive freight, and a client
employer that is a motor carrier of property subcontracting with, or otherwise
engaging, another motor carrier of property to provide transportation services
using its own employees and commercial motor vehicles.
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The Household Goods Carriers Act subjects household goods carriers to


the jurisdiction and control of the Public Utilities Commission. The act
prohibits a household goods carrier from engaging, or attempting to engage,
in the business of the transportation of used household goods and personal
effects by motor vehicle over any public highway in the state without a
permit issued by the commission authorizing transportation entirely within
the state, or a valid operating authority issued by the Federal Motor Carrier
Safety Administration for interstate transportation.


This bill would expand the types of employers excluded from those labor
contracting provisions to include a client employer that is not a household
goods carrier based solely on the employer's use of a third -party household
goods carrier permitted by the commission to move household goods, and
a client employer that is a permitted household goods carrier subcontracting
with, or otherwise engaging, another permitted household goods carrier to
provide transportation of household goods using its own employees and
motor vehicles.


The people of the State of California do enact as follows:


SECTION 1. Section 98.6 of the Labor Code is amended to read:
98.6. (a) A person shall not discharge an employee or in any manner


discriminate, retaliate, or take any adverse action against any employee or
applicant for employment because the employee or applicant engaged in
any conduct delineated in this chapter, including the conduct described in
subdivision (k) of Section 96, and Chapter 5 (commencing with Section
1101) of Part 3 of Division 2, or because the employee or applicant for
employment has filed a bona fide complaint or claim or instituted or caused
to be instituted any proceeding under or relating to his or her rights that are
under the jurisdiction of the Labor Commissioner, made a written or oral
complaint that he or she is owed unpaid wages, or because the employee
has initiated any action or notice pursuant to Section 2699, or has testified
or is about to testify in a proceeding pursuant to that section, or because of
the exercise by the employee or applicant for employment on behalf of
himself, herself, or others of any rights afforded him or her.


(b) (1) Any employee who is discharged, threatened with discharge,
demoted, suspended, retaliated against, subjected to an adverse action, or
in any other manner discriminated against in the terms and conditions of
his or her employment because the employee engaged in any conduct
delineated in this chapter, including the conduct described in subdivision
(k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part
3 of Division 2, or because the employee has made a bona fide complaint
or claim to the division pursuant to this part, or because the employee has
initiated any action or notice pursuant to Section 2699 shall be entitled to
reinstatement and reimbursement for lost wages and work benefits caused
by those acts of the employer.
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(2) An employer who willfully refuses to hire, promote, or otherwise
restore an employee or former employee who has been determined to be
eligible for rehiring or promotion by a grievance procedure, arbitration, or
hearing authorized by law, is guilty of a misdemeanor.


(3) In addition to other remedies available, an employer who violates
this section is liable for a civil penalty not exceeding ten thousand dollars
($10,000) per employee for each violation of this section, to be awarded to
the employee or employees who suffered the violation.


(c) (1) Any applicant for employment who is refused employment, who
is not selected for a training program leading to employment, or who in any
other manner is discriminated against in the terms and conditions of any
offer of employment because the applicant engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section
96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division
2, or because the applicant has made a bona fide complaint or claim to the
division pursuant to this part, or because the employee has initiated any
action or notice pursuant to Section 2699 shall be entitled to employment
and reimbursement for lost wages and work benefits caused by the acts of
the prospective employer.


(2) This subdivision shall not be construed to invalidate any collective
bargaining agreement that requires an applicant for a position that is subject
to the collective bargaining agreement to sign a contract that protects either
or both of the following as specified in subparagraphs (A) and (B), nor shall
this subdivision be construed to invalidate any employer requirement of an
applicant for a position that is not subject to a collective bargaining
agreement to sign an employment contract that protects either or both of
the following:


(A) An employer against any conduct that is actually in direct conflict
with the essential enterprise -related interests of the employer and where
breach of that contract would actually constitute a material and substantial
disruption of the employer's operation.


(B) A firefighter against any disease that is presumed to arise in the
course and scope of employment, by limiting his or her consumption of
tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that
are effective on January 1, 2002, to employees or applicants for employment
do not apply to any state or local law enforcement agency, any religious
association or corporation specified in subdivision (d) of Section 12926 of
the Government Code, except as provided in Section 12926.2 of the
Government Code, or any person described in Section 1070 of the Evidence
Code.


(e) An employer, or a person acting on behalf of the employer, shall not
retaliate against an employee because the employee is a family member of
a person who has, or is perceived to have, engaged in any conduct delineated
in this chapter.


(f) For purposes of this section, "employer" or "a person acting on behalf
of the employer" includes, but is not limited to, a client employer as defined
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in paragraph (1) of subdivision (a) of Section 2810.3 and an employer listed
in subdivision (b) of Section 6400.


(g) Subdivisions (e) and (f) shall not apply to claims arising under
subdivision (k) of Section 96 unless the lawful conduct occurring during
nonwork hours away from the employer's premises involves the exercise
of employee rights otherwise covered under subdivision (a).


SEC. 2. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, to a person with authority over the employee, or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, to a person with authority over
the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised his or her rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to his or her
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege of Article 6 (commencing
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with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


(h) An employer, or a person acting on behalf of the employer, shall not
retaliate against an employee because the employee is a family member of
a person who has, or is perceived to have, engaged in any acts protected by
this section.


(i) For purposes of this section, "employer" or "a person acting on behalf
of the employer" includes, but is not limited to, a client employer as defined
in paragraph (1) of subdivision (a) of Section 2810.3 and an employer listed
in subdivision (b) of Section 6400.


SEC. 3. Section 2810.3 of the Labor Code is amended to read:
2810.3. (a) As used in this section:
(1) (A) "Client employer" means a business entity, regardless of its form,


that obtains or is provided workers to perform labor within its usual course
of business from a labor contractor.


(B) "Client employer" does not include any of the following:
(i) A business entity with a workforce of fewer than 25 workers, including


those hired directly by the client employer and those obtained from, or
provided by, any labor contractor.


(ii) A business entity with five or fewer workers supplied by a labor
contractor or labor contractors to the client employer at any given time.


(iii) The state or any political subdivision of the state, including any city,
county, city and county, or special district.


(2) "Labor" has the same meaning provided by Section 200.
(3) "Labor contractor" means an individual or entity that supplies, either


with or without a contract, a client employer with workers to perform labor
within the client employer's usual course of business. "Labor contractor"
does not include any of the following:


(A) A bona fide nonprofit, community -based organization that provides
services to workers.


(B) A bona fide labor organization or apprenticeship program or hiring
hall operated pursuant to a collective bargaining agreement.


(C) A motion picture payroll services company as defined in subparagraph
(A) of paragraph (4) of subdivision (f) of Section 679 of the Unemployment
Insurance Code.


(D) A third party who is a party to an employee leasing arrangement, as
defined by Rule 4 of Section V of the California Workers' Compensation
Experience Rating Plan -1995 (Section 2353.1 of Title 10 of the California
Code of Regulations), as it read on January 1, 2014, except those
arrangements described in subrule d of Rule 4 of Section V, if the employee
leasing arrangement contractually obligates the client employer to assume
all civil legal responsibility and civil liability under this act.


(4) "Wages" has the same meaning provided by Section 200 and all sums
payable to an employee or the state based upon any failure to pay wages,
as provided by law.


(5) "Worker" does not include an employee who is exempt from the
payment of an overtime rate of compensation for executive, administrative,
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and professional employees pursuant to wage orders by the Industrial
Welfare Commission described in Section 515.


(6) "Usual course of business" means the regular and customary work
of a business, performed within or upon the premises or worksite of the
client employer.


(b) A client employer shall share with a labor contractor all civil legal
responsibility and civil liability for all workers supplied by that labor
contractor for both of the following:


(1) The payment of wages.
(2) Failure to secure valid workers' compensation coverage as required


by Section 3700.
(c) A client employer shall not shift to the labor contractor any legal


duties or liabilities under Division 5 (commencing with Section 6300) with
respect to workers supplied by the labor contractor.


(d) At least 30 days prior to filing a civil action against a client employer
for violations covered by this section, a worker or his or her representative
shall notify the client employer of violations under subdivision (b).


(e) Neither the client employer nor the labor contractor may take any
adverse action against any worker for providing notification of violations
or filing a claim or civil action.


(f) The provisions of subdivisions (b) and (c) are in addition to, and shall
be supplemental of, any other theories of liability or requirement established
by statute or common law.


(g) This section does not prohibit a client employer from establishing,
exercising, or enforcing by contract any otherwise lawful remedies against
a labor contractor for liability created by acts of a labor contractor.


(h) This section does not prohibit a labor contractor from establishing,
exercising, or enforcing by contract any otherwise lawful remedies against
a client employer for liability created by acts of a client employer.


(i) Upon request by a state enforcement agency or department, a client
employer or a labor contractor shall provide to the agency or department
any information within its possession, custody, or control required to verify
compliance with applicable state laws. Upon request, these records shall be
made available promptly for inspection, and the state agency or department
shall be permitted to copy them. This subdivision does not require the
disclosure of information that is not otherwise required to be disclosed by
employers upon request by a state enforcement agency or department.


(j) The Labor Commissioner may adopt regulations and rules of practice
and procedure necessary to administer and enforce the provisions of
subdivisions (b) and (i) that are under his or her jurisdiction.


(k) The Division of Occupational Safety and Health may adopt regulations
and rules of practice and procedure necessary to administer and enforce the
provisions of subdivisions (c) and (i) that are under its jurisdiction.


(/) The Employment Development Department may adopt regulations
and rules of practice and procedure necessary to administer and enforce the
provisions of subdivisions (b) and (i) that are under its jurisdiction.
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(m) A waiver of this section is contrary to public policy, and is void and
unenforceable.


(n) This section shall not be interpreted to impose individual liability on
a homeowner for labor or services received at the home or the owner of a
home -based business for labor or services received at the home.


(o) This section shall not be interpreted to impose liability on a client
employer for the use of an independent contractor other than a labor
contractor or to change the definition of independent contractor.


(p) This section shall not be interpreted to impose liability on the
following:


(1) A client employer that is not a motor carrier of property based solely
on the employer's use of a third -party motor carrier of property with
interstate or intrastate operating authority to ship or receive freight.


(2) A client employer that is a motor carrier of property subcontracting
with, or otherwise engaging, another motor carrier of property to provide
transportation services using its own employees and commercial motor
vehicles, as defined in Section 34601 of the Vehicle Code.


(3) A client employer that is not a household goods carrier based solely
on the employer's use of a third -party household goods carrier permitted
by the Public Utilities Commission pursuant to Chapter 7 (commencing
with Section 5101) of Division 2 of the Public Utilities Code to move
household goods.


(4) A client employer that is a household goods carrier permitted by the
Public Utilities Commission pursuant to Chapter 7 (commencing with
Section 5101) of Division 2 of the Public Utilities Code subcontracting with,
or otherwise engaging, another permitted household goods carrier to provide
transportation of household goods using its own employees and motor
vehicles, as defined in Section 5108 of the Public Utilities Code.


(5) A client employer that is a cable operator as defined by Section 5830
of the Public Utilities Code, a direct -to -home satellite service provider, or
a telephone corporation as defined by Section 234 of the Public Utilities
Code, based upon its contracting with a company to build, install, maintain,
or perform repair work utilizing the employees and vehicles of the contractor
if the name of the contractor is visible on employee uniforms and vehicles.


(6) A motor club holding a certificate of authority issued pursuant to
Chapter 2 (commencing with Section 12160) of Part 5 of Division 2 of the
Insurance Code when it contracts with third parties to provide motor club
services utilizing the employees and vehicles of the third -party contractor
if the name of the contractor is visible on the contractor's vehicles.


SEC. 4. Section 6310 of the Labor Code is amended to read:
6310. (a) No person shall discharge or in any manner discriminate


against any employee because the employee has done any of the following:
(1) Made any oral or written complaint to the division, other governmental


agencies having statutory responsibility for or assisting the division with
reference to employee safety or health, his or her employer, or his or her
representative.
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(2) Instituted or caused to be instituted any proceeding under or relating


to his or her rights or has testified or is about to testify in the proceeding or
because of the exercise by the employee on behalf of himself, herself, or
others of any rights afforded him or her.


(3) Participated in an occupational health and safety committee
established pursuant to Section 6401.7.


(b) Any employee who is discharged, threatened with discharge, demoted,
suspended, or in any other manner discriminated against in the terms and
conditions of employment by his or her employer because the employee
has made a bona fide oral or written complaint to the division, other
governmental agencies having statutory responsibility for or assisting the
division with reference to employee safety or health, his or her employer,
or his or her representative, of unsafe working conditions, or work practices,
in his or her employment or place of employment, or has participated in an
employer -employee occupational health and safety committee, shall be
entitled to reinstatement and reimbursement for lost wages and work benefits
caused by the acts of the employer. Any employer who willfully refuses to
rehire, promote, or otherwise restore an employee or former employee who
has been determined to be eligible for rehiring or promotion by a grievance
procedure, arbitration, or hearing authorized by law, is guilty of a
misdemeanor.


(c) An employer, or a person acting on behalf of the employer, shall not
retaliate against an employee because the employee is a family member of
a person who has, or is perceived to have, engaged in any acts protected by
this section.


(d) For purposes of this section, "employer" or "a person acting on behalf
of the employer" includes, but is not limited to, a client employer as defined
in paragraph (1) of subdivision (a) of Section 2810.3 and an employer listed
in subdivision (b) of Section 6400.
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Assembly Bill No. 1947


CHAPTER 344


An act to amend Sections 98.7 and 1102.5 of the Labor Code, relating to
employment.


[Approved by Governor September 30, 2020. Filed with
Secretary of State September 30, 2020.]


LEGISLATIVE COUNSEL'S DIGEST


AB 1947, Kalra. Employment violation complaints: requirements: time.
(1) Existing law creates the Division of Labor Standards Enforcement,


which is headed by the Labor Commissioner, and commits to it the general
authority to enforce the requirements of the Labor Code. Existing law
generally authorizes people who believe that they have been discharged or
otherwise discriminated against in violation of any law enforced by the
Labor Commissioner to file a complaint with the Division of Labor Standards
Enforcement within 6 months after the occurrence of the violation. Existing
law generally requires the Labor Commissioner to commence actions to
enforce labor standards within 3 years of their accrual, as specified.


This bill would extend the period of time within which people may file
complaints subject to the 6 -month deadline, described above, to within one
year after the occurrence of the violations.


(2) Existing law prohibits employers and their agents from making,
adopting, or enforcing a rule, regulation, or policy preventing an employee
from disclosing information to certain entities or from providing information
to, or testifying before, any public body conducting an investigation, hearing,
or inquiry if the employee has reasonable cause to believe that the
information discloses a violation of a law, as specified. Existing law also
prohibits retaliation against an employee for various reasons.


This bill would authorize a court to award reasonable attorney's fees to
a plaintiff who brings a successful action for a violation of the provisions
described above.


The people of the State of California do enact as follows:


SECTION 1. Section 98.7 of the Labor Code is amended to read:
98.7. (a) (1) Any person who believes that they have been discharged


or otherwise discriminated against in violation of any law under the
jurisdiction of the Labor Commissioner may file a complaint with the
division within one year after the occurrence of the violation. The one-year
period may be extended for good cause. The complaint shall be investigated
by a discrimination complaint investigator in accordance with this section.
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The Labor Commissioner shall establish procedures for the investigation
of discrimination complaints, including, but not limited to, relief pursuant
to paragraph (2) of subdivision (b). A summary of the procedures shall be
provided to each complainant and respondent at the time of initial contact.
The Labor Commissioner shall inform complainants charging a violation
of Section 6310 or 6311, at the time of initial contact, of the complainant's
right to file a separate, concurrent complaint with the United States
Department of Labor within 30 days after the occurrence of the violation.


(2) The division may, with or without receiving a complaint, commence
investigating an employer, in accordance with this section, that it suspects
to have discharged or otherwise discriminated against an individual in
violation of any law under the jurisdiction of the Labor Commissioner. The
division may proceed without a complaint in those instances where suspected
retaliation has occurred during the course of adjudicating a wage claim
pursuant to Section 98, or during a field inspection pursuant to Section 90.5,
in accordance with this section, or in instances of suspected
immigration -related threats in violation of Section 244, 1019, or 1019.1.


(b) (1) Each complaint of unlawful discharge or discrimination shall be
assigned to a discrimination complaint investigator who shall prepare and
submit a report to the Labor Commissioner based on an investigation of the
complaint. The Labor Commissioner or the commissioner's designee shall
receive and review the reports. The investigation shall include, where
appropriate, interviews with the complainant, respondent, and any witnesses
who may have information concerning the alleged violation, and a review
of any documents that may be relevant to the disposition of the complaint.
The identity of a witness shall remain confidential unless the identification
of the witness becomes necessary to proceed with the investigation or to
prosecute an action to enforce a determination. The investigation report
submitted to the Labor Commissioner or designee shall include the
statements and documents obtained in the investigation, and the findings
of the investigator concerning whether a violation occurred. The Labor
Commissioner may hold an investigative hearing whenever the Labor
Commissioner determines that a hearing is necessary to fully establish the
facts. In the hearing the complainant and respondent shall have the
opportunity to present evidence. The Labor Commissioner shall issue, serve,
and enforce any necessary subpoenas. If a complainant files an action in
court against an employer based on the same or similar facts as a complaint
made under this section, the Labor Commissioner may, at the commissioner's
discretion, close the investigation. If a complainant has already challenged
the complainant's discipline or discharge through the State Personnel Board,
or other internal governmental procedure, or through a collective bargaining
agreement grievance procedure that incorporates antiretaliation provisions
under this code, the Labor Commissioner may reject the complaint.


(2) (A) The Labor Commissioner, during the course of an investigation
pursuant to this section, upon finding reasonable cause to believe that any
person has engaged in or is engaging in a violation, may petition the superior
court in any county in which the violation in question is alleged to have
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occurred or in which the person resides or transacts business, for appropriate
temporary or preliminary injunctive relief, or both temporary and preliminary
injunctive relief.


(B) Upon filing of a petition pursuant to this paragraph, the Labor
Commissioner shall cause notice of the petition to be served on the person,
and the court shall have jurisdiction to grant temporary injunctive relief as
the court determines to be just and proper.


(C) In addition to any harm resulting directly to an individual from a
violation of any law under the jurisdiction of the Labor Commissioner, the
court shall consider the chilling effect on other employees asserting their
rights under those laws in determining if temporary injunctive relief is just
and proper.


(D) If an employee has been discharged or faced adverse action for raising
a claim of retaliation for asserting rights under any law under the jurisdiction
of the Labor Commissioner, a court shall order appropriate injunctive relief
on a showing that reasonable cause exists to believe that an employee has
been discharged or subjected to adverse action for raising a claim of
retaliation or asserting rights under any law under the jurisdiction of the
Labor Commissioner.


(E) The temporary injunctive relief shall remain in effect until the Labor
Commissioner issues a determination or citations, or until the completion
of review pursuant to subdivision (b) of Section 98.74, whichever period is
longer, or at a time certain set by the court. Afterwards, the court may issue
a preliminary or permanent injunction if it is shown to be just and proper.
Any temporary injunctive relief shall not prohibit an employer from
disciplining or terminating an employee for conduct that is unrelated to the
claim of the retaliation.


(F) Notwithstanding Section 916 of the Code of Civil Procedure,
injunctive relief granted pursuant to this section shall not be stayed pending
appeal.


(c) (1) If the Labor Commissioner determines a violation has occurred,
the Labor Commissioner may issue a determination in accordance with this
section or issue a citation in accordance with Section 98.74. If the Labor
Commissioner issues a determination, the commissioner shall notify the
complainant and respondent and direct the respondent to cease and desist
from any violation and take any action deemed necessary to remedy the
violation, including, where appropriate, rehiring or reinstatement,
reimbursement of lost wages and interest thereon, payment of penalties,
payment of reasonable attorney's fees associated with any hearing held by
the Labor Commissioner in investigating the complaint, and the posting of
notices to employees. If the respondent does not comply with the order
within 30 days following notification of the Labor Commissioner's
determination, the Labor Commissioner shall bring an action promptly in
an appropriate court against the respondent. An action by the Labor
Commissioner seeking injunctive relief, reimbursement of lost wages and
interest thereon, payment of penalties, and any other appropriate relief, shall
not accrue until a respondent fails to comply with the order for more than
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30 days following notification of the commissioner's determination. The
Labor Commissioner shall commence an action within three years of its
accrual, regardless of whether the commissioner seeks penalties in the action.
If the Labor Commissioner fails to bring an action in court promptly, the
complainant may bring an action against the Labor Commissioner in any
appropriate court for a writ of mandate to compel the Labor Commissioner
to bring an action in court against the respondent. If the complainant prevails
in their action for a writ, the court shall award the complainant court costs
and reasonable attorney's fees, notwithstanding any other law. Regardless
of any delay in bringing an action in court, the Labor Commissioner shall
not be divested of jurisdiction. In any action, the court may permit the
claimant to intervene as a party plaintiff to the action and shall have
jurisdiction, for cause shown, to restrain the violation and to order all
appropriate relief. Appropriate relief includes, but is not limited to, rehiring
or reinstatement of the complainant, reimbursement of lost wages and interest
thereon, and any other compensation or equitable relief as is appropriate
under the circumstances of the case. The Labor Commissioner shall petition
the court for appropriate temporary relief or a restraining order unless the
commissioner determines good cause exists for not doing so.


(2) If the Labor Commissioner is a prevailing party in an enforcement
action pursuant to this section, the court shall determine the reasonable
attorney's fees incurred by the Labor Commissioner in prosecuting the
enforcement action and assess that amount as a cost upon the employer.


(3) An employer who willfully refuses to comply with an order of a court
pursuant to this section to hire, promote, or otherwise restore an employee
or former employee who has been determined to be eligible for such relief,
or who refuses to comply with an order to post a notice to employees or
otherwise cease and desist from the violation shall, in addition to any other
penalties available, be subject to a penalty of one hundred dollars ($100)
per day for each day the employer continues to be in noncompliance with
the court order, up to a maximum of twenty thousand dollars ($20,000).
Any penalty pursuant to this section shall be paid to the affected employee.


(d) (1) If the Labor Commissioner determines no violation has occurred,
the commissioner shall notify the complainant and respondent and shall
dismiss the complaint. The Labor Commissioner may direct the complainant
to pay reasonable attorney's fees associated with any hearing held by the
Labor Commissioner if the Labor Commissioner finds the complaint was
frivolous, unreasonable, groundless, and was brought in bad faith. The
complainant may, after notification of the Labor Commissioner's
determination to dismiss a complaint, bring an action in an appropriate court,
which shall have jurisdiction to determine whether a violation occurred,
and if so, to restrain the violation and order all appropriate relief to remedy
the violation. Appropriate relief includes, but is not limited to, rehiring or
reinstatement of the complainant, reimbursement of lost wages and interest
thereon, and other compensation or equitable relief as is appropriate under
the circumstances of the case. When dismissing a complaint, the Labor
Commissioner shall advise the complainant of their right to bring an action
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in an appropriate court if the complainant disagrees with the determination
of the Labor Commissioner, and in the case of an alleged violation of Section
6310 or 6311, to file a complaint against the state program with the United
States Department of Labor. Any time limitation for a complainant to bring
an action in court shall be tolled from the time of filing the complaint with
the division until the issuance of the Labor Commissioner's determination.


(2) The filing of a timely complaint against the state program with the
United States Department of Labor shall stay the Labor Commissioner's
dismissal of the division complaint until the United States Secretary of
Labor makes a determination regarding the alleged violation. Within 15
days of receipt of that determination, the Labor Commissioner shall notify
the parties whether the commissioner will reopen the complaint filed with
the division or whether the dismissal will be reaffirmed.


(e) The Labor Commissioner shall notify the complainant and respondent
of the commissioner's determination under subdivision (c) or paragraph (1)
of subdivision (d), not later than one year after the filing of the complaint.
Determinations by the Labor Commissioner under subdivision (c) or (d)
shall be final and not subject to administrative appeal except for cases arising
under Sections 6310 and 6311, which may be appealed by the complainant
to the Director of Industrial Relations pursuant to an appeal process,
including time limitations, that is consistent with the mandates of the United
States Department of Labor. The appeal from a determination for cases
arising under Sections 6310 and 6311 shall set forth specifically and in full
detail the grounds upon which the complainant considers the Labor
Commissioner's determination to be unjust or unlawful, and every issue to
be considered by the director. The director may consider any issue relating
to the initial determination and may modify, affirm, or reverse the Labor
Commissioner's determination. The director's determination shall be the
determination of the Labor Commissioner for cases arising under Sections
6310 and 6311 that are appealed to the director. The director shall notify
the complainant and respondent of the director's determination within 10
days of receipt of the appeal.


(f) The rights and remedies provided by this section do not preclude an
employee from pursuing any other rights and remedies under any other law.


(g) In the enforcement of this section, there is no requirement that an
individual exhaust administrative remedies or procedures.


SEC. 2. Section 1102.5 of the Labor Code is amended to read:
1102.5. (a) An employer, or any person acting on behalf of the employer,


shall not make, adopt, or enforce any rule, regulation, or policy preventing
an employee from disclosing information to a government or law
enforcement agency, to a person with authority over the employee, or to
another employee who has authority to investigate, discover, or correct the
violation or noncompliance, or from providing information to, or testifying
before, any public body conducting an investigation, hearing, or inquiry, if
the employee has reasonable cause to believe that the information discloses
a violation of state or federal statute, or a violation of or noncompliance
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with a local, state, or federal rule or regulation, regardless of whether
disclosing the information is part of the employee's job duties.


(b) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information,
to a government or law enforcement agency, to a person with authority over
the employee or another employee who has the authority to investigate,
discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an
investigation, hearing, or inquiry, if the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute,
or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the
employee's job duties.


(c) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall
not retaliate against an employee for having exercised their rights under
subdivision (a), (b), or (c) in any former employment.


(e) A report made by an employee of a government agency to their
employer is a disclosure of information to a government or law enforcement
agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or
limited liability company is liable for a civil penalty not exceeding ten
thousand dollars ($10,000) for each violation of this section.


(g) This section does not apply to rules, regulations, or policies that
implement, or to actions by employers against employees who violate, the
confidentiality of the lawyer -client privilege of Article 3 (commencing with
Section 950) of, or the physician -patient privilege of Article 6 (commencing
with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.


(h) An employer, or a person acting on behalf of the employer, shall not
retaliate against an employee because the employee is a family member of
a person who has, or is perceived to have, engaged in any acts protected by
this section.


(i) For purposes of this section, "employer" or "a person acting on behalf
of the employer" includes, but is not limited to, a client employer as defined
in paragraph (1) of subdivision (a) of Section 2810.3 and an employer listed
in subdivision (b) of Section 6400.


(j) The court is authorized to award reasonable attorney's fees to a
plaintiff who brings a successful action for a violation of these provisions.
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645
isms (as species) foreign to the region and that has displaced the
climax because of disturbance esp. by man or domesticated
animals - compare SUBCLIMAX


discloak vt [idis- + cloak (n.)] ohs : UNCLOAK
ldis-close \dYsk1-6-z\ vb [ME disclosen, desclosien, fr. MF
desclor-, stem of OF desclore, fr. ML disclaudere to open,
fr. L dis- ldis- + claudere to close - more at CLOSE (adj.)]
vt 1 obs to open up UNCLOSE 2 a : to expose to view <the
curtain rises to once again the lobby -J.T.Winterich>
: lay open or uncover (something hidden from view) <excava-
tions disclosed many artifacts> b : to make known open
up to general knowledge (her appearance disclosed an amaz-
ing vocal and acting talent> <a complete review of the litera-
ture fails to a single comprehensive treatise on the subject


H.G.Armstrong); esp : to reveal in words (something that
is secret or not generally known) DIVULGE <the adventurer
did not his true objective> <disclosed that an exchange of
views had taken place between the two governments> SYfl
see REVEAL


2disclose n, obs : DISCLOSURE
dis-clo-sure \dYskrazha(r)\ n 1 : the act or an instance of
disclosing : the act or an instance of opening up to view,
knowledge, or comprehension : EXPOSURE <a bill to require
fuller "J of stockholder/ groups in proxy contests -Wall
Street Jour.> <his self-respect required a public of his
motives and actions> 2 : something that is disclosed : REVELA-


TION, DIVULGATION <these lurid P. -is produced a scandal and
led to the arrest of City Hall officials> 3 a statement or
description of an invention and its method of operation in a
patent application


discloud vt ['dis- + cloud (n.)] obs UNCLOUD
disco- - see DISC-
disecoblastic Vdiskigblastik\ adj [disc- + -blastic] MERO-


B LASTIC
dis-co-blastula VdisICO+ n [NL, fr. disc- + blastula]


B[.ASTODERM
dis-cob-o-lus also discob-o-los \clYslcabalos\ n, pl dis-
cobo-li \-11I, -11-6-\ also discoboloi \-116i\ [I, & Gk; L
discobolus, fr. Gk diskobolos, fr. diskos quoit -I- -bolos (fr.
ballein to throw) - more at DISH, DEVIL] a discus thrower


dis-co-carp Vdiska,kUrp\ n -s [NL discocarpium, fr. disc- +
-carpium] APOTHECIUM


dis-coceph-a-li Visk-disefa,11.\ n p1, cap [NL, fr. disc- +
-cephali] : a small order of spiny-finned fishes comprising
the remoras and having the dorsal fin modified into a flat
sucking disk on top of the head used for adhering to the bodies
of other fishes (as sharks and swordfishes)


dis-co-ceph-a-lous adj [disc- + -cephalous]
: having a sucker on the head - compare DISCOCEPHALI


dis-coiDdac-ty-lous V.1=:ciaktalos\ adj [disc- + -dact ylous I
: having sucking disks on the toes (as the tree frogs)


dis-co-dri-lid \idiskTdri:M\ n or adj [NL Discodrilidae fam-
ily of annelid worms, fr. disc- + Gk drilos earthworm + NL
-idae] BRANcHioBDELLm


dis-cogastrula Vdiski5+ \ n [NL, fr. disc- + gastrula]
: a gastrula derived from a blastoderm


ldiscosglos-sid VdiskU:glids6d\ adj [NL Discoglossidae]
: of or relating to the Discoglossidae or to toads of this family


2discoglossid \"\ n -s : one of the Discoglossidae
dis-co-glos-sidae n pl, cap [NL, fr. Disco-
glossus, type genus (fr. disc- + -glossus, fr. Gk glossa tongue)
+ -idae - more at Gums] : a family of Old World toads
characterized by a fixed disklike tongue and having as well
known representatives the obstetrical, toad and the fire -bellied
toad - discoglossoid ad]


dis-cog-rapher VI6isk1grafa(r)\ n -s : one that compiles
discographies : a specialist in discography


dis-co-graph-ical Vdiska:graf6k31\ also disco-graphic
\-fik\ adj : of or relating to discography


disecog-raphy \d5'slaigrafe\ n -ES [F discpaphie, fr. disc-
-graphie -graphy] 1 : a descriptive compilation of phonograph
recorcic by rhccec ty/cn lict of rernriiinvc of nnP
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Public Law 112-199
112th Congress


An Act
To amend chapter 23 of title 5, United States Code, to clarify the disclosures


of information protected from prohibited personnel practices, require a statement
in non -disclosure policies, forms, and agreements that such policies, forms, and
agreements conform with certain disclosure protections, provide certain authority
for the Special Counsel, and for other purposes.


Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.


This Act may be cited as the "Whistleblower Protection
Enhancement Act of 2012".


TITLE I -PROTECTION OF CERTAIN DIS-
CLOSURES OF INFORMATION BY FED-
ERAL EMPLOYEES


SEC. 101. CLARIFICATION OF DISCLOSURES COVERED.


(a) IN GENERAL.-Section 2302(b)(8) of title 5, United States
Code, is amended-


(1) in subparagraph (A)(i), by striking "a violation" and
inserting "any violation"; and


(2) in subparagraph (B)(i), by striking "a violation" and
inserting "any violation (other than a violation of this section)".
(b) PROHIBITED PERSONNEL PRACTICES UNDER SECTION


2302(b)(9).-
(1) TECHNICAL AND CONFORMING AMENDMENTS. Title 5,


United States Code, is amended-
(A) in subsections (a)(3), (3)(4)(A), and (b)(4)(B)(i) of


section 1214 and in subsections (a), (e)(1), and (i) of section
1221, by inserting "or section 2302(b)(9) (A)(i), (B), (C),
or (D)" after "section 2302(b)(8)" each place it appears;
and


(B) in section 2302(a)(2)(C)(i), by inserting "or section
2302(b)(9) (A)(i), (B), (C), or (D)" after "(b)(8)".
(2) OTHER REFERENCES.-(A) Title 5, United States Code,


is amended in subsection (b)(4)(B)(i) of section 1214 and in
subsection (e)(1) of section 1221 by inserting "or protected
activity" after "disclosure" each place it appears.


(B) Section 2302(b)(9) of title 5, United States Code, is
amended-


(i) by striking subparagraph (A) and inserting the fol-
lowing:


Nov. 27, 2012
(S. 743]


Whistlehlower
Protection
Enhancement
Act of 2012.
5 USG 101 note.







126 STAT. 1466 PUBLIC LAW 112-199-NOV. 27, 2012


"(A) the exercise of any appeal, complaint, or grievance
right granted by any law, rule, or regulation-


"(i) with regard to remedying a violation of para-
graph (8); or


"(ii) other than with regard to remedying a viola-
tion of paragraph (8);"; and
(ii) in subparagraph (B), by inserting "(i) or (ii)" after


"subparagraph (A)".
(C) Section 2302 of title 5, United States Code, is amended


by adding at the end the following:
"(f)(1) A disclosure shall not be excluded from subsection (b)(8)


because-
"(A) the disclosure was made to a supervisor or to a person


who participated in an activity that the employee or applicant
reasonably believed to be covered by subsection (b)(8)(A)(i) and
(ii);


"(B) the disclosure revealed information that had been pre-
viously disclosed;


"(C) of the employee's or applicant's motive for making
the disclosure;


"(D) the disclosure was not made in writing;
"(E) the disclosure was made while the employee was off


duty; or
"(F) of the amount of time which has passed since the


occurrence of the events described in the disclosure.
"(2) If a disclosure is made during the normal course of duties


of an employee, the disclosure shall not be excluded from subsection
(b)(8) if any employee who has authority to take, direct others
to take, recommend, or approve any personnel action with respect
to the employee inking the disclosure, took, failed to take, or
threatened to take or fail to take a personnel action with respect
to that employee in reprisal for the disclosure.".
SEC. 102. DEFINITIONAL AMENDMENTS.


Section 2302(a)(2) of title 5, United States Code, is amended-
(1) in subparagraph (B)(ii), by striking "and" at the end;
(2) in subparagraph (C)(iii), by striking the period at the


end and inserting "; and"; and
(3) by adding at the end the following:
"(D) 'disclosure' means a formal or informal communication


or transmission, but does not include a communication con-
cerning policy decisions that lawfully exercise discretionary
authority unless the employee or applicant providing the disclo-
sure reasonably believes that the disclosure evidences-


"(i) any violation of any law, rule, or regulation; or
"(ii) gross mismanagement, a gross waste of funds,


an abuse of authority, or a substantial and specific danger
to public health or safety.".


SEC. 103. REBUTTABLE PRESUMPTION.


Section 2302(b) of title 5, United States Code, is amended
by amending the matter following paragraph (12) to read as follows:
"This subsection shall not be construed to authorize the withholding
of information from Congress or the taking of any personnel action


Determination. against an employee who discloses information to Congress. For
purposes of paragraph (8), (i) any presumption relating to the
performance of a duty by an employee whose conduct is the subject
of a disclosure as defined under subsection (a)(2)(D) may be rebutted
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by substantial evidence, and (ii) a determination as to whether
an employee or applicant reasonably believes that such employee
or applicant has disclosed information that evidences any violation
of law, rule, regulation, gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial and specific danger
to public health or safety shall be made by determining whether
a disinterested observer with knowledge of the essential facts known
to and readily ascertainable by the employee or applicant could
reasonably conclude that the actions of the Government evidence
such violations, mismanagement, waste, abuse, or danger.".


SEC. 104. PERSONNEL ACTIONS AND PROHIBITED PERSONNEL PRAC-
TICES.


(a) PERSONNEL ACTION.-Section 2302(a)(2)(A) of title 5, United
States Code, is amended-


(1) in clause (x), by striking "and" after the semicolon;


(2) by redesignating clause (xi) as clause (xii) and inserting
after clause (x) the following:


"(xi) the implementation or enforcement of any non-
disclosure policy, form, or agreement; and".


(b) PROHIBITED PERSONNEL PRACTICE.-
(1) IN GENERAL-Section 2302(b) of title 5, United States.


Code, is amended-
(A) in paragraph (11), by striking "or" at the end;
(B) in paragraph (12), by striking the period and


inserting "; or"; and
(C) by inserting after paragraph (12) the following:


"(13) implement or enforce any nondisclosure policy, form,
or agreement, if such policy, form, or agreement does not con-
tain the following statement: 'These provisions are consistent
with and do not supersede, conflict with, or otherwise alter
the employee obligations, rights, or liabilities created by
existing statute or Executive order relating to (1) classified
information, (2) communications to Congress, (3) the reporting
to an Inspector General of a violation of any law, rule, or
regulation, or mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to public
health or safety, or (4) any other whistleblower protection.
The definitions, requirements, obligations, rights, sanctions,
and liabilities created by controlling Executive orders and statu-
tory provisions are incorporated into this agreement and are
controlling.'.".


(2) AGENCY WEBSITES.-Agencies making use of any non- 5 USC 2302 note.
disclosure policy, form, or agreement shall also post the state-
ment required under section 2302(b)(13) of title 5, United States
Code (as added by this Act) on the agency website, accompanied
by the specific list of controlling Executive orders and statutory
provisions.


(3) NONDISCLOSURE POLICY, FORM, OR AGREEMENT IN 5 USC 2302 note.
EFFECT BEFORE THE EFFECTIVE DATE.-With respect to a non-
disclosure policy, form, or agreement that was in effect before
the effective date of this Act, but that does not contain the
statement required under section 2302(b)(13) of title 5, United
States Code (as added by this Act) for implementation or
enforcement-


and
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Determination.


Time period.


(A) it shall not be a prohibited personnel practice to
enforce that policy, form, or agreement with regard to
a current employee if the agency gives such employee notice
of the statement; and


(B) it shall not be a prohibited personnel practice to
enforce that policy, form, or agreement after the effective
date of this Act with regard to a former employee if the
agency complies with paragraph (2) of this subsection.


(c) RETALIATORY INVESTIGATIONS.-
(1) AGENCY INVESTIGATION.-Section 1214 of title 5, United


States Code, is amended by adding at the end the following:
"(h) Any corrective action ordered under this section to correct


a prohibited personnel practice may include fees, costs, or damages
reasonably incurred due to an agency investigation of the employee,
if such investigation was commenced, expanded, or extended in
retaliation for the disclosure or protected activity that formed the
basis of the corrective action.".


(2) DAMAGES.-Section 1221(g) of title 5, United States
Code, is amended by adding at the end the following:
"(4) Any corrective action ordered under this section to correct


a prohibited personnel practice may include fees, costs, or damages
reasonably incurred due to an agency investigation of the employee,
if such investigation was commenced, expanded, or extended in
retaliation for the disclosure or protected activity that formed the
basis of the corrective action.".
SEC. 105. EXCLUSION OF AGENCIES BY THE PRESIDENT.


Section 2302(a)(2)(C) of title 5, United States Code, is amended
by striking clause (ii) and inserting the following:


"(ii)(I) the Federal Bureau of Investigation, the
Central Intelligence Agency, the Defense Intelligence
Agency, the National Geospatial-Intelligence Agency,
the National Security Agency, the Office of the Director
of National Intelligence, and the National Reconnais-
sance Office; and


"(II) as determined by the President, any Executive
agency or unit thereof the principal function of which
is the conduct of foreign intelligence or counterintel-
ligence activities, provided that the determination be
made prior to a personnel action; or".


SEC. 106. DISCIPLINARY ACTION.


Section 1215(a)(3) of title 5, United States Code, is amended
to read as follows:


"(3)(A) A final order of the Board may impose-
"(1) disciplinary action consisting of removal, reduction in


grade, debarment from Federal employment for a period not
to exceed 5 years, suspension, or reprimand;


"(ii) an assessment of a civil penalty not to exceed $1,000;
or


"(iii) any combination of disciplinary actions described
under clause (i) and an assessment described under clause
(ii).
"(B) In any case brought under paragraph (1) in which the


Board finds that an employee has committed a prohibited personnel
practice under section 2302(b)(8), or 2302(b)(9) (A)(i), (B), (C), or
(D), the Board may impose disciplinary action if the Board finds
that the activity protected under section 2302(b)(8), or 2302(b)(9)
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(A)(i), (B), (C), or (D) was a significant motivating factor, even
if other factors also motivated the decision, for the employee's
decision to take, fail to take, or threaten to take or fail to take
a personnel action, unless that employee demonstrates, by a prepon-
derance of the evidence, that the employee would have taken,
failed to take, or threatened to take or fail to take the same
personnel action, in the absence of such protected activity.".
SEC. 107. REMEDIES.


(a) ATTORNEY FEES.-Section 1204(m)(1) of title 5, United
States Code, is amended by striking "agency involved" and inserting
"agency where the prevailing party was employed or had applied
for employment at the time of the events giving rise to the case".


(b) DAMAGES.-Sections 1214(g)(2) and 1221(g)(1)(A)(ii) of title
5, United States Code, are amended by striking all after "travel
expenses," and inserting "any other reasonable and foreseeable
consequential damages, and compensatory damages (including
interest, reasonable expert witness fees, and costs)." each place
it appears.
SEC. 108. JUDICIAL REVIEW.


(a) IN GENERAL.-Section 7703(b) of title 5, United States Code,
is amended by striking the matter preceding paragraph (2) and
inserting the following:


"(b)(1)(A) Except as provided in subparagraph (B) and para- Deadlines.
graph (2) of this subsection, a petition to review a final order Notices.


or final decision of the Board shall be filed in the United States
Court of Appeals for the Federal Circuit. Notwithstanding any
other provision of law, any petition for review shall be filed within
60 days after the Board issues notice of the final order or decision
of the Board.


"(B) During the 2 -year period beginning on the effective date Time period.
of the Whistleblower Protection Enhancement Act of 2012, a petition
to review a final order or final decision of the Board that raises
no challenge to the Board's disposition of allegations of a prohibited
personnel practice described in section 2302(b) other than practices
described in section 2302(b)(8), or 2302(b)(9) (A)(i), (B), (C), or
(D) shall be filed in the United States Court of Appeals for the
Federal Circuit or any court of appeals of competent jurisdiction.
Notwithstanding any other provision of law, any petition for review
shall be filed within 60 days after the Board issues notice of the
final order or decision of the Board.".


(b) REVIEW OBTAINED BY OFFICE OF PERSONNEL MANAGE-
MENT.-Section 7703(d) of title 5, United States Code, is amended
to read as follows:


"(d)(1) Except as provided under paragraph (2), this paragraph Applicability.
shall apply to any review obtained by the Director of the Office Deadlines.
of Personnel Management. The Director may obtain review of any Notices.


Detrtninations.final order or decision of the Board by filing, within 60 days after
the Board issues notice of the final order or decision of the Board,
a petition for judicial review in the United States Court of Appeals
for the Federal Circuit if the Director determines, in the discretion
of the Director, that the Board erred in interpreting a civil service
law, rule, or regulation affecting personnel management and that
the Board's decision will have a substantial impact on a civil service
law, rule, regulation, or policy directive. If the Director did not
intervene in a matter before the Board, the Director may not
petition for review of a Board decision under this section unless
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Time period.


the Director first petitions the Board for a reconsideration of its
decision, and such petition is denied. In addition to the named
respondent, the Board and all other parties to the proceedings
before the Board shall have the right to appear in the proceeding
before the Court of Appeals. The granting of the petition for judicial
review shall be at the discretion of the Court of Appeals.


"(2) During the 2 -year period beginning on the effective date
of the Whistleblower Protection Enhancement Act of 2012, this
paragraph shall apply to any review obtained by the Director of
the Office of Personnel Management that raises no challenge to
the Board's disposition of allegations of a prohibited personnel
practice described in section 2302(b) other than practices described
in section 2302(b)(8), or 2302(b)(9) (A)(i), (B), (C), or (D). The
Director may obtain review of any final order or decision of the
Board by filing, within 60 days after the Board issues notice of
the final order or decision of the Board, a petition for judicial
review in the United States Court of Appeals for the Federal Circuit
or any court of appeals of competent jurisdiction if the Director
determines, in the discretion of the Director, that the Board erred
in interpreting a civil service law, rule, or regulation affecting
personnel management and that the Board's decision will have
a substantial impact on a civil service law, rule, regulation, or
policy directive. If the Director did not intervene in a matter before
the Board, the Director may not petition for review of a Board
decision under this section unless the Director first petitions the
Board for a reconsideration of its decision, and such petition is
denied. In addition to the named respondent, the Board and all
other parties to the proceedings before the Board shall have the
right to appear in the proceeding before the court of appeals. The
granting of the petition for judicial review shall be at the discretion
of the court of appeals.".


SEC. 109. PROHIBITED PERSONNEL PRACTICES AFFECTING THE
TRANSPORTATION SECURITY ADMINISTRATION.


(a) IN GENERAL.-Chapter 23 of title 5, United States Code,
is amended-


(1) by redesignating sections 2304 and 2305 as sections
2305 and 2306, respectively; and


(2) by inserting after section 2303 the following:


"§ 2304. Prohibited personnel practices affecting the
Transportation Security Administration


"(a) IN GENERAL.-Notwithstanding any other provision of law,
any individual holding or applying for a position within the
Transportation Security Administration shall be covered by-


"(1) the provisions of section 2302(b) (1), (8), and (9);
"(2) any provision of law implementing section 2302(b)


(1), (8), or (9) by providing any right or remedy available
to an employee or applicant for employment in the civil service;
and


"(3) any rule or regulation prescribed under any provision
of law referred to in paragraph (1) or (2).
"(b) RULE OF CONSTRUCTION.-Nothing in this section shall


be construed to affect any rights, apart from those described in
subsection (a), to which an individual described in subsection (a)
might otherwise be entitled under law.".
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(b) TECHNICAL AND CONFORMING AMENDMENT.-The table of
sections for chapter 23 of title 5, United States Code, is amended
by striking the items relating to sections 2304 and 2305, respec-
tively, and inserting the following:
"2304. Prohibited personnel practices affecting the Transportation Security Adminis-


tration.
"2305. Responsibility of the Government Accountability Office.
"2306. Coordination with certain other provisions of law.".


(c) EFFECTIVE DATE. The amendments made by this section 5 USC 2304 note.
shall take effect on the date of enactment of this section.
SEC. 110. DISCLOSURE OF CENSORSHIP RELATED TO RESEARCH, 5 USC 2302 note.


ANALYSIS, OR TECHNICAL INFORMATION.


(a) DEFINMONS.-In this subsection-
(1) the term "agency" has the meaning given under section


2302(a)(2)(C) of title 5, United States Code;
(2) the term "applicant" means an applicant for a covered


position;
(3) the term "censorship related to research, analysis, or


technical information" means any effort to distort, misrepre-
sent, or suppress research, analysis, or technical information;


(4) the term "covered position" has the meaning given
under section 2302(a)(2)(B) of title 5, United States Code;


(5) the term "employee" means an employee in a covered
position in an agency; and


(6) the term "disclosure" has the meaning given under
section 2302(a)(2)(D) of title 5, United States Code.
(b) PROTECTED DISCLOSURE.-


(1) IN GENERAL.-Any disclosure of information by an
employee or applicant for employment that the employee or
applicant reasonably believes is evidence of censorship related
to research, analysis, or technical information-


(A) shall come within the protections of section
2302(b)(8)(A) of title 5, United States Code, if-


(i) the employee or applicant reasonably believes
that the censorship related to research, analysis, or
technical information is or will cause-


(I) any violation of law, rule, or regulation;
or


(II) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial and
specific danger to public health or safety; and
(ii) such disclosure is not specifically prohibited


by law or such information is not specifically required
by Executive order to be kept classified in the interest
of national defense or the conduct of foreign affairs;
and
(B) shall come within the protections of section


2302(b)(8)(B) of title 5, United States Code, if-
(i) the employee or applicant reasonably believes


that the censorship related to research, analysis, or
technical information is or will cause-


(I) any violation of law, rule, or regulation;
or


(II) gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial and
specific danger to public health or safety; and
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(ii) the disclosure is made to the Special Counsel,
or to the Inspector General of an agency or another
person designated by the head of the agency to receive
such disclosures, consistent with the protection of
sources and methods.


(2) DISCLOSURES NOT EXCLUDED.-A disclosure shall not
be excluded from paragraph (1) for any reason described under
section 2302(0(1) or (2) of title 5, United States Code.


(3) RULE OF CONSTRUCTION.-Nothing in this section shall
be construed to imply any limitation on the protections of
employees and applicants afforded by any other provision of
law, including protections with respect to any disclosure of
information believed to be evidence of censorship related to
research, analysis, or technical information.


SEC. 111. CLARIFICATION OF WHISTLEBLOWER RIGHTS FOR CRITICAL
INFRASTRUCTURE INFORMATION.


Section 214(c) of the Homeland Security Act of 2002 (6 U.S.C.
133(c)) is amended by adding at the end the following: "For purposes
of this section a permissible use of independently obtained informa-
tion includes the disclosure of such information under section
2302(b)(8) of title 5, United States Code.".


SEC. 112. ADVISING EMPLOYEES OF RIGHTS.


Section 2302(c) of title 5, United States Code, is amended
by inserting ", including how to make a lawful disclosure of informa-
tion that is specifically required by law or Executive order to be
kept classified in the interest of national defense or the conduct
of foreign affairs to the Special Counsel, the Inspector General
of an agency, Congress, or other agency employee designated to
receive such disclosures" after "chapter 12 of this title".
SEC. 113. SPECIAL COUNSEL AMICUS CURIAE APPEARANCE.


Section 1212 of title 5, United States Code, is amended by
adding at the end the following:


"(h)(1) The Special Counsel is authorized to appear as amicus
curiae in any action brought in a court of the United States related
to section 2302(b) (8) or (9), or as otherwise authorized by law.
In any such action, the Special Counsel is authorized to present
the views of the Special Counsel with respect to compliance with
section 2302(b) (8) or (9) and the impact court decisions would
have on the enforcement of such provisions of law.


"(2) A court of the United States shall grant the application
of the Special Counsel to appear in any such action for the purposes
described under subsection (a).".


SEC. 114. SCOPE OF DUE PROCESS.


(a) SPECIAL COUNSEL.-Section 1214(b)(4)(B)(ii) of title 5,
United States Code, is amended by inserting ", after a finding
that a protected disclosure was a contributing factor," after "ordered
if,


(b) INDIVIDUAL ACTION.-Section 1221(e)(2) of title 5, United
States Code, is amended by inserting ", after a finding that a
protected disclosure was a contributing factor," after "ordered if'.


5 USC 2302 note. SEC. 115. NONDISCLOSURE POLICIES, FORMS, AND AGREEMENTS.


(a) IN GENERAL.-
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(1) REQUIREMENT.-Each agreement in Standard Forms
312 and 4414 of the Government and any other nondisclosure
policy, form, or agreement of the Government shall contain
the following statement: "These provisions are consistent with
and do not supersede, conflict with, or otherwise alter the
employee obligations, rights, or liabilities created by existing
statute or Executive order relating to (1) classified information,
(2) communications to Congress, (3) the reporting to an
Inspector General of a violation of any law, rule, or regulation,
or mismanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to public health
or safety, or (4) any other whistleblower protection. The defini-
tions, requirements, obligations, rights, sanctions, and liabilities
created by controlling Executive orders and statutory provisions
are incorporated into this agreement and are controlling.".


(2) AGENCY WEBSITES.-Agencies making use of any non-
disclosure policy, form, or agreement shall also post the state-
ment required under paragraph (1) on the agency website,
accompanied by the specific list of controlling Executive orders
and statutory provisions.


(3) ENFORCEABILITY.-
(A) IN GENERAL-Any nondisclosure policy, form, or


agreement described under paragraph (1) that does not
contain the statement required under paragraph (1) may
not be implemented or enforced to the extent such policy,
form, or agreement is inconsistent with that statement.


(B) NONDISCLOSURE POLICY, FORM, OR AGREEMENT IN
EFFECT BEFORE THE EFFECTIVE DATE. With respect to a
nondisclosure policy, form, or agreement that was in effect
before the effective date of this Act, but that does not
contain the statement required under paragraph (1) for
implementation or enforcement-


(i) it shall not be a prohibited personnel practice
to enforce that policy, form, or agreement with regard
to a current employee if the agency gives such employee
notice of the statement; and


(ii) it shall not be a prohibited personnel practice
to enforce that policy, form, or agreement after the
effective date of this Act with regard to a former
employee if the agency complies with paragraph (2).


(b) PERSONS OTHER THAN GOVERNMENT EMPLOYEES.-Notwith-
standing subsection (a), a nondisclosure policy, form, or agreement
that is to be executed by a person connected with the conduct
of an intelligence or intelligence -related activity, other than an
employee or officer of the United States Government, may contain
provisions appropriate to the particular activity for which such
document is to be used. Such policy, form, or agreement shall,
at a minimum, require that the person will not disclose any classi-
fied information received in the course of such activity unless
specifically authorized to do so by the United States Government.
Such nondisclosure policy, form, or agreement shall also make
it clear that such forms do not bar disclosures to Congress or
to an authorized official of an executive agency or the Department
of Justice that are essential to reporting a substantial violation
of law, consistent with the protection of sources and methods.
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31 USC 1116
note.


Time period.


SEC. 116. REPORTING REQUIREMENTS.


(a) GOVERNMENT ACCOUNTABILITY OFFICE.-
(1) REPORT.-Not later than 4 years after the date of enact-


ment of this Act, the Comptroller General shall submit a report
to the Committee on Homeland Security and Governmental
Affairs of the Senate and the Committee on Oversight and
Government Reform of the House of Representatives on the
implementation of this title.


(2) CONTENTS.-The report under this subsection shall
include-


(A) an analysis of any changes in the number of cases
filed with the Merit Systems Protection Board alleging
violations of section 2302(b)(8) or (9) of title 5, United
States Code, since the effective date of this Act;


(B) the outcome of the cases described under subpara-
graph (A), including whether or not the Merit Systems
Protection Board, the United States Court of Appeals for
the Federal Circuit, or any other court determined the
allegations to be frivolous or malicious as well as a rec-
ommendation whether Congress should grant the Merit
Systems Protection Board summary judgment authority
for cases described under subparagraph (A);


(C) a recommendation regarding whether Congress
should grant jurisdiction for some subset of cases described
under subparagraph (A) to be decided by a district court
of the United States and an evaluation of the impact that
would have on the Merit Systems Protection Board and
the Federal court system; and


(D) any other matter as determined by the Comptroller
General.


(b) MERIT SYSTEMS PROTECTION BOARD.-
(1) IN GENERAL.-Each report submitted annually by the


Merit Systems Protection Board under section 1116 of title
31, United States Code, shall, with respect to the period covered
by such report, include as an addendum the following:


(A) Information relating to the outcome of cases decided
by the Merit Systems Protection Board during the period
covered by such report in which violations of section
2302(b)(8) or (9)(A)(i), (B)(i), (C), or (D) of title 5, United
States Code, were alleged.


(B) The number of such cases filed in the regional
and field offices, and the number of petitions for review
filed in such cases, during the period covered by such
report, and the outcomes of any such cases or petitions
for review (irrespective of when filed) decided during such
period.
(2) FIRST REPORT.-The first report described under para-


graph (1) submitted after the date of enactment of this Act
shall include an addendum required under that paragraph that
covers the period beginning on the effective date of this Act
and ending at the end of the fiscal year in which such effective
date occurs.


SEC. 117. WHISTLEBLOWER PROTECTION OMBUDSMAN.


(a) IN GENERAL.-Section 3 of the Inspector General Act of
1978 (5 U.S.C. App.) is amended by striking subsection (d) and
inserting the following:
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"(d)(1) Each Inspector General shall, in accordance with Appointments.
applicable laws and regulations governing the civil service-


"(A) appoint an Assistant Inspector General for Auditing
who shall have the responsibility for supervising the perform-
ance of auditing activities relating to programs and operations
of the establishment;


"(B) appoint an Assistant Inspector General for Investiga-
tions who shall have the responsibility for supervising the
performance of investigative activities relating to such pro-
grams and operations; and


"(C) designate a Whistleblower Protection Ombudsman who Designation.
shall educate agency employees-


"(i) about prohibitions on retaliation for protected
disclosures; and


"(ii) who have made or are contemplating making a
protected disclosure about the rights and remedies against
retaliation for protected disclosures.


"(2) The Whistleblower Protection Ombudsman shall not act
as a legal representative, agent, or advocate of the employee or
former employee.


"(3) For the purposes of this section, the requirement of the
designation of a Whistleblower Protection Ombudsman under para-
graph (1)(C) shall not apply to-


"(A) any agency that is an element of the intelligence
community (as defined in section 3(4) of the National Security
Act of 1947 (50 U.S.C. 401a(4))); or


"(B) as determined by the President, any executive agency Determination.
or unit thereof the principal function of which is the conduct President.
of foreign intelligence or counter intelligence activities.".
(b) TECHNICAL AND CONFORMING AMENDMENT.-Section 8D(j)


of the Inspector General Act of 1978 (5 U.S.C. App.) is amended-
(1) by striking "section 3(d)(1)" and inserting "section


3(d)(1)(A)"; and
(2) by striking "section 3(d)(2)" and inserting "section


3(d)(1)(B)".
(C) SUNSET.- 5 USC app. 3


(1) IN GENERAL.-The amendments made by this section note.


shall cease to have effect on the date that is 5 years after
the date of enactment of this Act.


(2) RETURN TO PRIOR AUTHORITY.-Upon the date described
in paragraph (1), section 3(d) and section 8D(j) of the Inspector
General Act of 1978 (5 U.S.C. App.) shall read as such sections
read on the day before the date of enactment of this Act.


TITLE II -SAVINGS CLAUSE; EFFECTIVE
DATE


SEC. 201. SAVINGS CLAUSE.


Nothing in this Act shall be construed to imply any limitation
on any protections afforded by any other provision of law to
employees and applicants.


5 USC 2302 note.
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5 GSC 1204 note. SEC. 202. EFFECTIVE DATE.


Except as otherwise provided in section 109, this Act shall
take effect 30 days after the date of enactment of this Act.


Approved November 27, 2012.
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United States Code Annotated
Title 29. Labor


Chapter 8. Fair Labor Standards (Refs & Annos)


29 U.S.C.A. § 215


§ 215. Prohibited acts; prima facie evidence


Currentness


(a) After the expiration of one hundred and twenty days from June 25, 1938, it shall be unlawful
for any person--


(1) to transport, offer for transportation, ship, deliver, or sell in commerce, or to ship, deliver,
or sell with knowledge that shipment or delivery or sale thereof in commerce is intended, any
goods in the production of which any employee was employed in violation of section 206 or
section 207 of this title, or in violation of any regulation or order of the Secretary issued under
section 214 of this title; except that no provision of this chapter shall impose any liability upon
any common carrier for the transportation in commerce in the regular course of its business of
any goods not produced by such common carrier, and no provision of this chapter shall excuse
any common carrier from its obligation to accept any goods for transportation; and except that
any such transportation, offer, shipment, delivery, or sale of such goods by a purchaser who
acquired them in good faith in reliance on written assurance from the producer that the goods
were produced in compliance with the requirements of this chapter, and who acquired such
goods for value without notice of any such violation, shall not be deemed unlawful;


(2) to violate any of the provisions of section 206 or section 207 of this title, or any of the
provisions of any regulation or order of the Secretary issued under section 214 of this title;


(3) to discharge or in any other manner discriminate against any employee because such
employee has filed any complaint or instituted or caused to be instituted any proceeding under
or related to this chapter, or has testified or is about to testify in any such proceeding, or has
served or is about to serve on an industry committee;


(4) to violate any of the provisions of section 212 of this title;
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(5) to violate any of the provisions of section 211(c) of this title, or any regulation or order
made or continued in effect under the provisions of section 211(d) of this title, or to make any
statement, report, or record filed or kept pursuant to the provisions of such section or of any
regulation or order thereunder, knowing such statement, report, or record to be false in a material
respect.


(b) For the purposes of subsection (a)(1) proof that any employee was employed in any place of
employment where goods shipped or sold in commerce were produced, within ninety days prior
to the removal of the goods from such place of employment, shall be prima facie evidence that
such employee was engaged in the production of such goods.


CREDIT(S)


(June 25, 1938, c. 676, § 15, 52 Stat. 1068; Oct. 26, 1949, c. 736, § 13, 63 Stat. 919; 1950 Reorg.
Plan No. 6, §§ 1, 2, eff. May 24, 1950, 15 F.R. 3174, 64 Stat. 1263.)


29 U.S.C.A. § 215, 29 USCA § 215
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 5. Government Organization and Employees (Refs & Annos)


Part III. Employees (Refs & Annos)
Subpart A. General Provisions


Chapter 23. Merit System Principles


5 U.S.C.A. § 2302


§ 2302. Prohibited personnel practices


Effective: January 1, 2021
Currentness


(a)(1) For the purpose of this title, “prohibited personnel practice” means any action described in
subsection (b).


(2) For the purpose of this section--


(A) “personnel action” means--


(i) an appointment;


(ii) a promotion;


(iii) an action under chapter 75 of this title or other disciplinary or corrective action;


(iv) a detail, transfer, or reassignment;


(v) a reinstatement;


(vi) a restoration;
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(vii) a reemployment;


(viii) a performance evaluation under chapter 43 of this title or under title 38;


(ix) a decision concerning pay, benefits, or awards, or concerning education or training if
the education or training may reasonably be expected to lead to an appointment, promotion,
performance evaluation, or other action described in this subparagraph;


(x) a decision to order psychiatric testing or examination;


(xi) the implementation or enforcement of any nondisclosure policy, form, or agreement; and


(xii) any other significant change in duties, responsibilities, or working conditions;


with respect to an employee in, or applicant for, a covered position in an agency, and in the
case of an alleged prohibited personnel practice described in subsection (b)(8), an employee
or applicant for employment in a Government corporation as defined in section 9101 of title
31;


(B) “covered position” means, with respect to any personnel action, any position in the
competitive service, a career appointee position in the Senior Executive Service, or a position in
the excepted service, but does not include any position which is, prior to the personnel action--


(i) excepted from the competitive service because of its confidential, policy-determining,
policy-making, or policy-advocating character; or


(ii) excluded from the coverage of this section by the President based on a determination by
the President that it is necessary and warranted by conditions of good administration;


(C) “agency” means an Executive agency and the Government Publishing Office, but does not
include--
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(i) a Government corporation, except in the case of an alleged prohibited personnel practice
described under subsection (b)(8) or section 2302(b)(9)(A)(i), (B), (C), or (D);


(ii)(I) the Federal Bureau of Investigation, the Central Intelligence Agency, the Defense
Intelligence Agency, the National Geospatial-Intelligence Agency, the National Security
Agency, the Office of the Director of National Intelligence, and the National Reconnaissance
Office; and


(II) as determined by the President, any executive agency or unit thereof the principal function
of which is the conduct of foreign intelligence or counterintelligence activities, provided that
the determination be made prior to a personnel action; or


(iii) the Government Accountability Office; and


(D) “disclosure” means a formal or informal communication or transmission, but does not
include a communication concerning policy decisions that lawfully exercise discretionary
authority unless the employee or applicant providing the disclosure reasonably believes that the
disclosure evidences--


(i) any violation of any law, rule, or regulation; or


(ii) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and
specific danger to public health or safety.


(b) Any employee who has authority to take, direct others to take, recommend, or approve any
personnel action, shall not, with respect to such authority--


(1) discriminate for or against any employee or applicant for employment--


(A) on the basis of race, color, religion, sex, or national origin, as prohibited under section
717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16);
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(B) on the basis of age, as prohibited under sections 12 and 15 of the Age Discrimination in
Employment Act of 1967 (29 U.S.C. 631, 633a);


(C) on the basis of sex, as prohibited under section 6(d) of the Fair Labor Standards Act of
1938 (29 U.S.C. 206(d));


(D) on the basis of handicapping condition, as prohibited under section 501 of the
Rehabilitation Act of 1973 (29 U.S.C. 791); or


(E) on the basis of marital status or political affiliation, as prohibited under any law, rule,
or regulation;


(2) solicit or consider any recommendation or statement, oral or written, with respect to
any individual who requests or is under consideration for any personnel action unless such
recommendation or statement is based on the personal knowledge or records of the person
furnishing it and consists of--


(A) an evaluation of the work performance, ability, aptitude, or general qualifications of such
individual; or


(B) an evaluation of the character, loyalty, or suitability of such individual;


(3) coerce the political activity of any person (including the providing of any political
contribution or service), or take any action against any employee or applicant for employment
as a reprisal for the refusal of any person to engage in such political activity;


(4) deceive or willfully obstruct any person with respect to such person's right to compete for
employment;


(5) influence any person to withdraw from competition for any position for the purpose of
improving or injuring the prospects of any other person for employment;
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(6) grant any preference or advantage not authorized by law, rule, or regulation to any employee
or applicant for employment (including defining the scope or manner of competition or the
requirements for any position) for the purpose of improving or injuring the prospects of any
particular person for employment;


(7) appoint, employ, promote, advance, or advocate for appointment, employment, promotion,
or advancement, in or to a civilian position any individual who is a relative (as defined in
section 3110(a)(3) of this title) of such employee if such position is in the agency in which such
employee is serving as a public official (as defined in section 3110(a)(2) of this title) or over
which such employee exercises jurisdiction or control as such an official;


(8) take or fail to take, or threaten to take or fail to take, a personnel action with respect to any
employee or applicant for employment because of--


(A) any disclosure of information by an employee or applicant which the employee or
applicant reasonably believes evidences--


(i) any violation of any law, rule, or regulation, or


(ii) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial
and specific danger to public health or safety,


if such disclosure is not specifically prohibited by law and if such information is not
specifically required by Executive order to be kept secret in the interest of national
defense or the conduct of foreign affairs;


(B) any disclosure to the Special Counsel, or to the Inspector General of an agency or another
employee designated by the head of the agency to receive such disclosures, of information
which the employee or applicant reasonably believes evidences--


(i) any violation (other than a violation of this section) of any law, rule, or regulation, or
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(ii) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial
and specific danger to public health or safety; or


(C) any disclosure to Congress (including any committee of Congress) by any employee of an
agency or applicant for employment at an agency of information described in subparagraph
(B) that is--


(i) not classified; or


(ii) if classified--


(I) has been classified by the head of an agency that is not an element of the intelligence
community (as defined by section 3 of the National Security Act of 1947 (50 U.S.C.
3003)); and


(II) does not reveal intelligence sources and methods.


(9) take or fail to take, or threaten to take or fail to take, any personnel action against any
employee or applicant for employment because of--


(A) the exercise of any appeal, complaint, or grievance right granted by any law, rule, or
regulation--


(i) with regard to remedying a violation of paragraph (8); or


(ii) other than with regard to remedying a violation of paragraph (8);


(B) testifying for or otherwise lawfully assisting any individual in the exercise of any right
referred to in subparagraph (A)(i) or (ii);
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(C) cooperating with or disclosing information to the Inspector General (or any other
component responsible for internal investigation or review) of an agency, or the Special
Counsel, in accordance with applicable provisions of law; or


(D) refusing to obey an order that would require the individual to violate a law, rule, or
regulation;


(10) discriminate for or against any employee or applicant for employment on the basis of
conduct which does not adversely affect the performance of the employee or applicant or the
performance of others; except that nothing in this paragraph shall prohibit an agency from taking
into account in determining suitability or fitness any conviction of the employee or applicant
for any crime under the laws of any State, of the District of Columbia, or of the United States;


(11)(A) knowingly take, recommend, or approve any personnel action if the taking of such
action would violate a veterans' preference requirement; or


(B) knowingly fail to take, recommend, or approve any personnel action if the failure to take
such action would violate a veterans' preference requirement;


(12) take or fail to take any other personnel action if the taking of or failure to take such action
violates any law, rule, or regulation implementing, or directly concerning, the merit system
principles contained in section 2301 of this title;


(13) implement or enforce any nondisclosure policy, form, or agreement, if such policy, form,
or agreement--


(A) does not contain the following statement: “These provisions are consistent with and do
not supersede, conflict with, or otherwise alter the employee obligations, rights, or liabilities
created by existing statute or Executive order relating to (1) classified information, (2)
communications to Congress, (3) the reporting to an Inspector General or the Office of Special
Counsel of a violation of any law, rule, or regulation, or mismanagement, a gross waste of
funds, an abuse of authority, or a substantial and specific danger to public health or safety,
or (4) any other whistleblower protection. The definitions, requirements, obligations, rights,
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sanctions, and liabilities created by controlling Executive orders and statutory provisions are
incorporated into this agreement and are controlling.”; or


(B) prohibits or restricts an employee or applicant for employment from disclosing to
Congress, the Special Counsel, the Inspector General of an agency, or any other agency
component responsible for internal investigation or review any information that relates to
any violation of any law, rule, or regulation, or mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and specific danger to public health or safety, or any other
whistleblower protection; or


(14) access the medical record of another employee or an applicant for employment as a part
of, or otherwise in furtherance of, any conduct described in paragraphs (1) through (13).


This subsection shall not be construed to authorize the withholding of information from Congress
or the taking of any personnel action against an employee who discloses information to Congress.
For purposes of paragraph (8), (i) any presumption relating to the performance of a duty by an
employee whose conduct is the subject of a disclosure as defined under subsection (a)(2)(D)
may be rebutted by substantial evidence, and (ii) a determination as to whether an employee
or applicant reasonably believes that such employee or applicant has disclosed information that
evidences any violation of law, rule, regulation, gross mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and specific danger to public health or safety shall be made by
determining whether a disinterested observer with knowledge of the essential facts known to and
readily ascertainable by the employee or applicant could reasonably conclude that the actions of
the Government evidence such violations, mismanagement, waste, abuse, or danger.


(c)(1) In this subsection--


(A) the term “new employee” means an individual--


(i) appointed to a position as an employee on or after the date of enactment of this subsection;
and


(ii) who has not previously served as an employee; and
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(B) the term “whistleblower protections” means the protections against and remedies for a
prohibited personnel practice described in paragraph (8) or subparagraph (A)(i), (B), (C), or (D)
of paragraph (9) of subsection (b).


(2) The head of each agency shall be responsible for--


(A) preventing prohibited personnel practices;


(B) complying with and enforcing applicable civil service laws, rules, and regulations and other
aspects of personnel management; and


(C) ensuring, in consultation with the Special Counsel and the Inspector General of the agency,
that employees of the agency are informed of the rights and remedies available to the employees
under this chapter and chapter 12, including--


(i) information with respect to whistleblower protections available to new employees during
a probationary period;


(ii) the role of the Office of Special Counsel and the Merit Systems Protection Board with
respect to whistleblower protections; and


(iii) the means by which, with respect to information that is otherwise required by law or
Executive order to be kept classified in the interest of national defense or the conduct of
foreign affairs, an employee may make a lawful disclosure of the information to--


(I) the Special Counsel;


(II) the Inspector General of an agency;


(III) Congress (including any committee of Congress with respect to information that is not
classified or, if classified, has been classified by the head of an agency that is not an element
of the intelligence community and does not reveal intelligence sources and methods); or
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(IV) another employee of the agency who is designated to receive such a disclosure.


(3) The head of each agency shall ensure that the information described in paragraph (2) is provided
to each new employee of the agency not later than 180 days after the date on which the new
employee is appointed.


(4) The head of each agency shall make available information regarding whistleblower protections
applicable to employees of the agency on the public website of the agency and on any online portal
that is made available only to employees of the agency, if such portal exists.


(5) Any employee to whom the head of an agency delegates authority for any aspect of personnel
management shall, within the limits of the scope of the delegation, be responsible for the activities
described in paragraph (2).


(d) This section shall not be construed to extinguish or lessen any effort to achieve equal
employment opportunity through affirmative action or any right or remedy available to any
employee or applicant for employment in the civil service under--


(1) section 717 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-16), prohibiting discrimination
on the basis of race, color, religion, sex, or national origin;


(2) sections 12 and 15 of the Age Discrimination in Employment Act of 1967 (29 U.S.C. 631,
633a), prohibiting discrimination on the basis of age;


(3) under section 6(d) of the Fair Labor Standards Act of 1938 (29 U.S.C. 206(d)), prohibiting
discrimination on the basis of sex;


(4) section 501 of the Rehabilitation Act of 1973 (29 U.S.C. 791), prohibiting discrimination
on the basis of handicapping condition; or


(5) the provisions of any law, rule, or regulation prohibiting discrimination on the basis of marital
status or political affiliation.
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(e)(1) For the purpose of this section, the term “veterans' preference requirement” means any of
the following provisions of law:


(A) Sections 2108, 3305(b), 3309, 3310, 3311, 3312, 3313, 3314, 3315, 3316, 3317(b), 3318,
3320, 3351, 3352, 3363, 3501, 3502(b), 3504, and 4303(e) and (with respect to a preference
eligible referred to in section 7511(a)(1)(B)) subchapter II of chapter 75 and section 7701.


(B) Sections 943(c)(2) and 1784(c) of title 10.


(C) Section 1308(b) of the Alaska National Interest Lands Conservation Act.


(D) Section 301(c) of the Foreign Service Act of 1980.


(E) Sections 106(f), 7281(e), and 7802(5) of title 38.


(F) Section 1005(a) of title 39.


(G) Any other provision of law that the Director of the Office of Personnel Management
designates in regulations as being a veterans' preference requirement for the purposes of this
subsection.


(H) Any regulation prescribed under subsection (b) or (c) of section 1302 and any other
regulation that implements a provision of law referred to in any of the preceding subparagraphs.


(2) Notwithstanding any other provision of this title, no authority to order corrective action shall
be available in connection with a prohibited personnel practice described in subsection (b)(11).
Nothing in this paragraph shall be considered to affect any authority under section 1215 (relating
to disciplinary action).


(f)(1) A disclosure shall not be excluded from subsection (b)(8) because--
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(A) the disclosure was made to a supervisor or to a person who participated in an activity that
the employee or applicant reasonably believed to be covered by subsection (b)(8)(A)(i) and (ii);


(B) the disclosure revealed information that had been previously disclosed;


(C) of the employee's or applicant's motive for making the disclosure;


(D) the disclosure was not made in writing;


(E) the disclosure was made while the employee was off duty;


(F) the disclosure was made before the date on which the individual was appointed or applied
for appointment to a position; or


(G) of the amount of time which has passed since the occurrence of the events described in
the disclosure.


(2) If a disclosure is made during the normal course of duties of an employee, the principal job
function of whom is to regularly investigate and disclose wrongdoing (referred to in this paragraph
as the “disclosing employee”), the disclosure shall not be excluded from subsection (b)(8) if the
disclosing employee demonstrates that an employee who has the authority to take, direct other
individuals to take, recommend, or approve any personnel action with respect to the disclosing
employee took, failed to take, or threatened to take or fail to take a personnel action with respect
to the disclosing employee in reprisal for the disclosure made by the disclosing employee.


CREDIT(S)


(Added Pub.L. 95-454, Title I, § 101(a), Oct. 13, 1978, 92 Stat. 1114; amended Pub.L. 101-12,
§ 4, Apr. 10, 1989, 103 Stat. 32; Pub.L. 101-474, § 5(d), Oct. 30, 1990, 104 Stat. 1099; Pub.L.
102-378, § 2(5), Oct. 2, 1992, 106 Stat. 1346; Pub.L. 103-94, § 8(c), Oct. 6, 1993, 107 Stat. 1007;
Pub.L. 103-359, Title V, § 501(c), Oct. 14, 1994, 108 Stat. 3429; Pub.L. 103-424, § 5, Oct. 29,
1994, 108 Stat. 4363; Pub.L. 104-197, Title III, § 315(b)(2), Sept. 16, 1996, 110 Stat. 2416; Pub.L.
104-201, Div. A, Title XI, § 1122(a)(1), Title XVI, § 1615(b), Sept. 23, 1996, 110 Stat. 2687, 2741;
Pub.L. 105-339, § 6(a), (b), (c)(2), Oct. 31, 1998, 112 Stat. 3187, 3188; Pub.L. 108-271, § 8(b),
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July 7, 2004, 118 Stat. 814; Pub.L. 110-417, Div. A, Title IX, § 931(a)(1), Oct. 14, 2008, 122 Stat.
4575; Pub.L. 112-199, Title I, §§ 101(a), (b)(1)(B), (2)(B), (C), 102 to 104(b)(1), 105, 112, Nov.
27, 2012, 126 Stat. 1465 to 1468, 1472; Pub.L. 112-277, Title V, § 505(a), Jan. 14, 2013, 126 Stat.
2478; Pub.L. 113-235, Div. H, Title I, § 1301(b), Dec. 16, 2014, 128 Stat. 2537; Pub.L. 114-113,
Div. J, Title II, § 238, Dec. 18, 2015, 129 Stat. 2700; Pub.L. 115-40, § 2, June 14, 2017, 131 Stat.
861; Pub.L. 115-73, Title I, §§ 103, 107(a)(1), Oct. 26, 2017, 131 Stat. 1236, 1238; Pub.L. 115-91,
Div. A, Title X, § 1097(b)(1)(B), (c)(1), Dec. 12, 2017, 131 Stat. 1616, 1618; Pub.L. 116-92, Div.
E, Title LVII, § 5721, Dec. 20, 2019, 133 Stat. 2175; Pub.L. 116-283, Div. A, Title XI, § 1138,
Jan. 1, 2021, 134 Stat. 3905.)


5 U.S.C.A. § 2302, 5 USCA § 2302
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Education Code (Refs & Annos)


Title 2. Elementary and Secondary Education (Refs & Annos)
Division 3. Local Administration (Refs & Annos)


Part 25. Employees (Refs & Annos)
Chapter 1. Employees (Refs & Annos)


Article 5. Reporting by School Employees of Improper Governmental
Activities (Refs & Annos)


West's Ann.Cal.Educ.Code § 44112


§ 44112. Definitions


Effective: January 1, 2001
Currentness


For the purposes of this article, the following terms have the following meanings:


(a) “Employee” means a public school employee as defined in subdivision (j) of Section 3540.1
of the Government Code.


(b) “Illegal order” means any directive to violate or assist in violating a federal, state, or local law,
rule, or regulation or an order to work or cause others to work in conditions outside of their line
of duty that would unreasonably threaten the health or safety of employees or the public.


(c) “Improper governmental activity” means an activity by a public school agency or by an
employee that is undertaken in the performance of the employee's official duties, whether or not
that activity is within the scope of his or her employment, and that meets either of the following
descriptions:


(1) The activity violates a state or federal law or regulation, including, but not limited to,
corruption, malfeasance, bribery, theft of government property, fraudulent claims, fraud, coercion,
conversion, malicious prosecution, misuse of government property, or willful omission to perform
duty.
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(2) The activity is economically wasteful or involves gross misconduct, incompetency, or
inefficiency.


(d) “Person” means any individual, corporation, trust, association, any state or local government,
or any agency or instrumentality of any of the foregoing.


(e) “Protected disclosure” means a good faith communication that discloses or demonstrates an
intention to disclose information that may evidence either of the following:


(1) An improper governmental activity.


(2) Any condition that may significantly threaten the health or safety of employees or the public
if the disclosure or intention to disclose was made for the purpose of remedying that condition.


(f) “Public school employer” has the same meaning as in subdivision (k) of Section 3540.1 of the
Government Code.


Credits
(Added by Stats.2000, c. 531 (A.B.2472), § 1.)


West's Ann. Cal. Educ. Code § 44112, CA EDUC § 44112
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Education Code (Refs & Annos)


Title 3. Postsecondary Education (Refs & Annos)
Division 7. Community Colleges (Refs & Annos)


Part 51. Employees (Refs & Annos)
Chapter 1. Provisions Applying to All Employees (Refs & Annos)


Article 6. Reporting by Community College Employees of Improper
Governmental Activities (Refs & Annos)


West's Ann.Cal.Educ.Code § 87162


§ 87162. Definitions


Effective: January 1, 2001
Currentness


For the purposes of this article, the following terms have the following meanings:


(a) “Employee” means a public school employee as defined in subdivision (j) of Section 3540.1
of the Government Code as construed to include community college employees.


(b) “Illegal order” means any directive to violate or assist in violating a federal, state, or local law,
rule, or regulation or an order to work or cause others to work in conditions outside of their line
of duty that would unreasonably threaten the health or safety of employees or the public.


(c) “Improper governmental activity” means an activity by a community college or by an employee
that is undertaken in the performance of the employee's official duties, whether or not that activity
is within the scope of his or her employment, and that meets either of the following descriptions:


(1) The activity violates a state or federal law or regulation, including, but not limited to,
corruption, malfeasance, bribery, theft of government property, fraudulent claims, fraud, coercion,
conversion, malicious prosecution, misuse of government property, or willful omission to perform
duty.
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(2) The activity is economically wasteful or involves gross misconduct, incompetency, or
inefficiency.


(d) “Person” means any individual, corporation, trust, association, any state or local government,
or any agency or instrumentality of any of the foregoing.


(e) “Protected disclosure” means a good faith communication that discloses or demonstrates an
intention to disclose information that may evidence either of the following:


(1) An improper governmental activity.


(2) Any condition that may significantly threaten the health or safety of employees or the public
if the disclosure or intention to disclose was made for the purpose of remedying that condition.


(f) “Public school employer” has the same meaning as in subdivision (k) of Section 3540.1 of the
Government Code as construed to include community college districts.


Credits
(Added by Stats.2000, c. 531 (A.B.2472), § 2.)


West's Ann. Cal. Educ. Code § 87162, CA EDUC § 87162
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 2. Government of the State of California
Division 3. Executive Department (Refs & Annos)


Part 2.8. Department of Fair Employment and Housing (Refs & Annos)
Chapter 6. Discrimination Prohibited (Refs & Annos)


Article 1. Unlawful Practices, Generally (Refs & Annos)


West's Ann.Cal.Gov.Code § 12940


§ 12940. Employers, labor organizations, employment agencies
and other persons; unlawful employment practices; exceptions


Effective: January 1, 2021
Currentness


It is an unlawful employment practice, unless based upon a bona fide occupational qualification,
or, except where based upon applicable security regulations established by the United States or
the State of California:


(a) For an employer, because of the race, religious creed, color, national origin, ancestry, physical
disability, mental disability, medical condition, genetic information, marital status, sex, gender,
gender identity, gender expression, age, sexual orientation, or veteran or military status of any
person, to refuse to hire or employ the person or to refuse to select the person for a training program
leading to employment, or to bar or to discharge the person from employment or from a training
program leading to employment, or to discriminate against the person in compensation or in terms,
conditions, or privileges of employment.


(1) This part does not prohibit an employer from refusing to hire or discharging an employee with a
physical or mental disability, or subject an employer to any legal liability resulting from the refusal
to employ or the discharge of an employee with a physical or mental disability, if the employee,
because of a physical or mental disability, is unable to perform the employee's essential duties
even with reasonable accommodations, or cannot perform those duties in a manner that would not
endanger the employee's health or safety or the health or safety of others even with reasonable
accommodations.
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(2) This part does not prohibit an employer from refusing to hire or discharging an employee who,
because of the employee's medical condition, is unable to perform the employee's essential duties
even with reasonable accommodations, or cannot perform those duties in a manner that would not
endanger the employee's health or safety or the health or safety of others even with reasonable
accommodations. Nothing in this part shall subject an employer to any legal liability resulting from
the refusal to employ or the discharge of an employee who, because of the employee's medical
condition, is unable to perform the employee's essential duties, or cannot perform those duties in
a manner that would not endanger the employee's health or safety or the health or safety of others
even with reasonable accommodations.


(3) Nothing in this part relating to discrimination on account of marital status shall do either of
the following:


(A) Affect the right of an employer to reasonably regulate, for reasons of supervision, safety,
security, or morale, the working of spouses in the same department, division, or facility, consistent
with the rules and regulations adopted by the commission.


(B) Prohibit bona fide health plans from providing additional or greater benefits to employees with
dependents than to those employees without or with fewer dependents.


(4) Nothing in this part relating to discrimination on account of sex shall affect the right of an
employer to use veteran status as a factor in employee selection or to give special consideration
to Vietnam-era veterans.


(5)(A) This part does not prohibit an employer from refusing to employ an individual because of
the individual's age if the law compels or provides for that refusal. Promotions within the existing
staff, hiring or promotion on the basis of experience and training, rehiring on the basis of seniority
and prior service with the employer, or hiring under an established recruiting program from high
schools, colleges, universities, or trade schools do not, in and of themselves, constitute unlawful
employment practices.


(B) The provisions of this part relating to discrimination on the basis of age do not prohibit an
employer from providing health benefits or health care reimbursement plans to retired persons that
are altered, reduced, or eliminated when the person becomes eligible for Medicare health benefits.
This subparagraph applies to all retiree health benefit plans and contractual provisions or practices
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concerning retiree health benefits and health care reimbursement plans in effect on or after January
1, 2011.


(b) For a labor organization, because of the race, religious creed, color, national origin, ancestry,
physical disability, mental disability, medical condition, genetic information, marital status, sex,
gender, gender identity, gender expression, age, sexual orientation, or veteran or military status of
any person, to exclude, expel, or restrict from its membership the person, or to provide only second-
class or segregated membership or to discriminate against any person because of the race, religious
creed, color, national origin, ancestry, physical disability, mental disability, medical condition,
genetic information, marital status, sex, gender, gender identity, gender expression, age, sexual
orientation, or veteran or military status of the person in the election of officers of the labor
organization or in the selection of the labor organization's staff or to discriminate in any way against
any of its members or against any employer or against any person employed by an employer.


(c) For any person to discriminate against any person in the selection, termination, training, or
other terms or treatment of that person in any apprenticeship training program, any other training
program leading to employment, an unpaid internship, or another limited duration program to
provide unpaid work experience for that person because of the race, religious creed, color, national
origin, ancestry, physical disability, mental disability, medical condition, genetic information,
marital status, sex, gender, gender identity, gender expression, age, sexual orientation, or veteran
or military status of the person discriminated against.


(d) For any employer or employment agency to print or circulate or cause to be printed or circulated
any publication, or to make any nonjob-related inquiry of an employee or applicant, either
verbal or through use of an application form, that expresses, directly or indirectly, any limitation,
specification, or discrimination as to race, religious creed, color, national origin, ancestry, physical
disability, mental disability, medical condition, genetic information, marital status, sex, gender,
gender identity, gender expression, age, sexual orientation, or veteran or military status, or any
intent to make any such limitation, specification, or discrimination. This part does not prohibit an
employer or employment agency from inquiring into the age of an applicant, or from specifying
age limitations, if the law compels or provides for that action.


(e)(1) Except as provided in paragraph (2) or (3), for any employer or employment agency
to require any medical or psychological examination of an applicant, to make any medical or
psychological inquiry of an applicant, to make any inquiry whether an applicant has a mental
disability or physical disability or medical condition, or to make any inquiry regarding the nature
or severity of a physical disability, mental disability, or medical condition.







§ 12940. Employers, labor organizations, employment agencies..., CA GOVT § 12940


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


(2) Notwithstanding paragraph (1), an employer or employment agency may inquire into the ability
of an applicant to perform job-related functions and may respond to an applicant's request for
reasonable accommodation.


(3) Notwithstanding paragraph (1), an employer or employment agency may require a medical or
psychological examination or make a medical or psychological inquiry of a job applicant after an
employment offer has been made but prior to the commencement of employment duties, provided
that the examination or inquiry is job related and consistent with business necessity and that all
entering employees in the same job classification are subject to the same examination or inquiry.


(f)(1) Except as provided in paragraph (2), for any employer or employment agency to require
any medical or psychological examination of an employee, to make any medical or psychological
inquiry of an employee, to make any inquiry whether an employee has a mental disability, physical
disability, or medical condition, or to make any inquiry regarding the nature or severity of a
physical disability, mental disability, or medical condition.


(2) Notwithstanding paragraph (1), an employer or employment agency may require any
examinations or inquiries that it can show to be job related and consistent with business necessity.
An employer or employment agency may conduct voluntary medical examinations, including
voluntary medical histories, which are part of an employee health program available to employees
at that worksite.


(g) For any employer, labor organization, or employment agency to harass, discharge, expel,
or otherwise discriminate against any person because the person has made a report pursuant to
Section 11161.8 of the Penal Code that prohibits retaliation against hospital employees who report
suspected patient abuse by health facilities or community care facilities.


(h) For any employer, labor organization, employment agency, or person to discharge, expel, or
otherwise discriminate against any person because the person has opposed any practices forbidden
under this part or because the person has filed a complaint, testified, or assisted in any proceeding
under this part.


(i) For any person to aid, abet, incite, compel, or coerce the doing of any of the acts forbidden
under this part, or to attempt to do so.
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(j)(1) For an employer, labor organization, employment agency, apprenticeship training program or
any training program leading to employment, or any other person, because of race, religious creed,
color, national origin, ancestry, physical disability, mental disability, medical condition, genetic
information, marital status, sex, gender, gender identity, gender expression, age, sexual orientation,
or veteran or military status, to harass an employee, an applicant, an unpaid intern or volunteer, or
a person providing services pursuant to a contract. Harassment of an employee, an applicant, an
unpaid intern or volunteer, or a person providing services pursuant to a contract by an employee,
other than an agent or supervisor, shall be unlawful if the entity, or its agents or supervisors, knows
or should have known of this conduct and fails to take immediate and appropriate corrective action.
An employer may also be responsible for the acts of nonemployees, with respect to harassment
of employees, applicants, unpaid interns or volunteers, or persons providing services pursuant to
a contract in the workplace, if the employer, or its agents or supervisors, knows or should have
known of the conduct and fails to take immediate and appropriate corrective action. In reviewing
cases involving the acts of nonemployees, the extent of the employer's control and any other legal
responsibility that the employer may have with respect to the conduct of those nonemployees shall
be considered. An entity shall take all reasonable steps to prevent harassment from occurring. Loss
of tangible job benefits shall not be necessary in order to establish harassment.


(2) The provisions of this subdivision are declaratory of existing law, except for the new duties
imposed on employers with regard to harassment.


(3) An employee of an entity subject to this subdivision is personally liable for any harassment
prohibited by this section that is perpetrated by the employee, regardless of whether the employer
or covered entity knows or should have known of the conduct and fails to take immediate and
appropriate corrective action.


(4)(A) For purposes of this subdivision only, “employer” means any person regularly employing
one or more persons or regularly receiving the services of one or more persons providing services
pursuant to a contract, or any person acting as an agent of an employer, directly or indirectly, the
state, or any political or civil subdivision of the state, and cities. The definition of “employer” in
subdivision (d) of Section 12926 applies to all provisions of this section other than this subdivision.


(B) Notwithstanding subparagraph (A), for purposes of this subdivision, “employer” does not
include a religious association or corporation not organized for private profit, except as provided
in Section 12926.2.
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(C) For purposes of this subdivision, “harassment” because of sex includes sexual harassment,
gender harassment, and harassment based on pregnancy, childbirth, or related medical conditions.
Sexually harassing conduct need not be motivated by sexual desire.


(5) For purposes of this subdivision, “a person providing services pursuant to a contract” means
a person who meets all of the following criteria:


(A) The person has the right to control the performance of the contract for services and discretion
as to the manner of performance.


(B) The person is customarily engaged in an independently established business.


(C) The person has control over the time and place the work is performed, supplies the tools and
instruments used in the work, and performs work that requires a particular skill not ordinarily used
in the course of the employer's work.


(k) For an employer, labor organization, employment agency, apprenticeship training program,
or any training program leading to employment, to fail to take all reasonable steps necessary to
prevent discrimination and harassment from occurring.


(l)(1) For an employer or other entity covered by this part to refuse to hire or employ a person or
to refuse to select a person for a training program leading to employment or to bar or to discharge
a person from employment or from a training program leading to employment, or to discriminate
against a person in compensation or in terms, conditions, or privileges of employment because of
a conflict between the person's religious belief or observance and any employment requirement,
unless the employer or other entity covered by this part demonstrates that it has explored any
available reasonable alternative means of accommodating the religious belief or observance,
including the possibilities of excusing the person from those duties that conflict with the person's
religious belief or observance or permitting those duties to be performed at another time or by
another person, but is unable to reasonably accommodate the religious belief or observance without
undue hardship, as defined in subdivision (u) of Section 12926, on the conduct of the business of
the employer or other entity covered by this part. Religious belief or observance, as used in this
section, includes, but is not limited to, observance of a Sabbath or other religious holy day or days,
reasonable time necessary for travel prior and subsequent to a religious observance, and religious
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dress practice and religious grooming practice as described in subdivision (q) of Section 12926.
This subdivision shall also apply to an apprenticeship training program, an unpaid internship, and
any other program to provide unpaid experience for a person in the workplace or industry.


(2) An accommodation of an individual's religious dress practice or religious grooming practice is
not reasonable if the accommodation requires segregation of the individual from other employees
or the public.


(3) An accommodation is not required under this subdivision if it would result in a violation of this
part or any other law prohibiting discrimination or protecting civil rights, including subdivision
(b) of Section 51 of the Civil Code and Section 11135 of this code.


(4) For an employer or other entity covered by this part to, in addition to the employee protections
provided pursuant to subdivision (h), retaliate or otherwise discriminate against a person for
requesting accommodation under this subdivision, regardless of whether the request was granted.


(m)(1) For an employer or other entity covered by this part to fail to make reasonable
accommodation for the known physical or mental disability of an applicant or employee. Nothing
in this subdivision or in paragraph (1) or (2) of subdivision (a) shall be construed to require an
accommodation that is demonstrated by the employer or other covered entity to produce undue
hardship, as defined in subdivision (u) of Section 12926, to its operation.


(2) For an employer or other entity covered by this part to, in addition to the employee protections
provided pursuant to subdivision (h), retaliate or otherwise discriminate against a person for
requesting accommodation under this subdivision, regardless of whether the request was granted.


(n) For an employer or other entity covered by this part to fail to engage in a timely, good
faith, interactive process with the employee or applicant to determine effective reasonable
accommodations, if any, in response to a request for reasonable accommodation by an employee
or applicant with a known physical or mental disability or known medical condition.


(o) For an employer or other entity covered by this part, to subject, directly or indirectly, any
employee, applicant, or other person to a test for the presence of a genetic characteristic.
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(p) Nothing in this section shall be interpreted as preventing the ability of employers to identify
members of the military or veterans for purposes of awarding a veteran's preference as permitted
by law.


Credits
(Added by Stats.1980, c. 992, § 4. Amended by Stats.1981, c. 11, p. 24, § 1; Stats.1981, c. 270,
p. 1363, § 1; Stats.1982, c. 1184, p. 4219, § 1; Stats.1982, c. 1193, p. 4258, § 2; Stats.1984, c.
1754, § 2; Stats.1985, c. 1151, § 2; Stats.1987, c. 605, § 1; Stats.1989, c. 1309, § 3; Stats.1992,
c. 912 (A.B.1286), § 5; Stats.1992, c. 913 (A.B.1077), § 23.1; Stats.1993, c. 711 (A.B.675),
§ 2; Stats.1998, c. 485 (A.B.2803), § 85; Stats.1999, c. 591 (A.B.1670), § 8; Stats.1999, c.
592 (A.B.1001), § 7.5; Stats.2000, c. 1047 (A.B.1856), § 1; Stats.2000, c. 1049 (A.B.2222), §
7.5; Stats.2001, c. 909 (A.B.1475), § 1; Stats.2002, c. 664 (A.B.3034), § 94; Stats.2002, c. 525
(A.B.1599), § 1; Stats.2003, c. 671 (A.B.76), § 1; Stats.2010, c. 130 (A.B.1814), § 1; Stats.2011,
c. 261 (S.B.559), § 14; Stats.2011, c. 719 (A.B.887), § 18.5; Stats.2012, c. 287 (A.B.1964), § 2;
Stats.2013, c. 88 (S.B.292), § 1; Stats.2013, c. 691 (A.B.556), § 4.5; Stats.2014, c. 302 (A.B.1443),
§ 1, eff. Jan. 1, 2015; Stats.2015, c. 122 (A.B.987), § 2, eff. Jan. 1, 2016; Stats.2017, c. 799
(A.B.1556), § 6, eff. Jan. 1, 2018; Stats.2018, c. 955 (S.B.1300), § 2, eff. Jan. 1, 2019; Stats.2020,
c. 36 (A.B.3364), § 33, eff. Jan. 1, 2021.)


West's Ann. Cal. Gov. Code § 12940, CA GOVT § 12940
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 2. Government of the State of California
Division 1. General


Chapter 6.5. California State Auditor (Refs & Annos)
Article 3. California Whistleblower Protection Act (Refs & Annos)


West's Ann.Cal.Gov.Code § 8547.1


§ 8547.1. Legislative findings and declarations


Effective: January 1, 2000
Currentness


The Legislature finds and declares that state employees should be free to report waste, fraud, abuse
of authority, violation of law, or threat to public health without fear of retribution. The Legislature
further finds and declares that public servants best serve the citizenry when they can be candid and
honest without reservation in conducting the people's business.


Credits
(Added by Stats.1999, c. 673 (S.B.951), § 3.)


West's Ann. Cal. Gov. Code § 8547.1, CA GOVT § 8547.1
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NB903646470264216A9C0C41107C55ECC&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAGTD)+lk(CASTERR)&originatingDoc=N4BF26FD08E5A11D882FF83A3182D7B4A&refType=CM&sourceCite=West%27s+Ann.Cal.Gov.Code+%c2%a7+8547.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000211&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N8F98863359D54CCDA59655448FFDE0C7&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE0DCC40CDCDD49CC8E6AF448DBE5CDF9&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NA53CF8C00DBE11E28A628CD7CECCD897&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAGTT2D1C6.5R)&originatingDoc=N4BF26FD08E5A11D882FF83A3182D7B4A&refType=CM&sourceCite=West%27s+Ann.Cal.Gov.Code+%c2%a7+8547.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000211&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N0E4B9511F00D466C9C9099567FE53D22&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0

http://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAGTT2D1C6.5ART3R)&originatingDoc=N4BF26FD08E5A11D882FF83A3182D7B4A&refType=CM&sourceCite=West%27s+Ann.Cal.Gov.Code+%c2%a7+8547.1&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000211&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I9E6715BC54-F741308BFC7-0CA0F9E7299)&originatingDoc=N4BF26FD08E5A11D882FF83A3182D7B4A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Return to brief (Ctrl+W)

		CA GOVT § 8547.1






§ 8547.2. Definitions, CA GOVT § 8547.2


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Government Code (Refs & Annos)


Title 2. Government of the State of California
Division 1. General


Chapter 6.5. California State Auditor (Refs & Annos)
Article 3. California Whistleblower Protection Act (Refs & Annos)


West's Ann.Cal.Gov.Code § 8547.2


§ 8547.2. Definitions


Effective: January 1, 2013
Currentness


For the purposes of this article, the following terms have the following meanings:


(a) “Employee” means an individual appointed by the Governor, or employed or holding office
in a state agency as defined by Section 11000, including, for purposes of Sections 8547.3 to
8547.7, inclusive, an employee of the California State University, or an individual appointed by
the Legislature to a state board or commission and who is not a Member or employee of the
Legislature. In addition, “employee” means a person employed by the Supreme Court, a court of
appeal, a superior court, or the Administrative Office of the Courts for the purposes of Sections
8547.3 to 8547.7, inclusive, and Section 8547.13, except for those provisions of Section 8547.4
concerning notice of adverse action and the State Personnel Board. “Employee” includes a former
employee who met the criteria of this subdivision during his or her employment.


(b) “Illegal order” means a directive to violate or assist in violating a federal, state, or local law,
rule, or regulation, or an order to work or cause others to work in conditions outside of their line
of duty that would unreasonably threaten the health or safety of employees or the public.


(c) “Improper governmental activity” means an activity by a state agency or by an employee that
is undertaken in the performance of the employee's duties, undertaken inside a state office, or, if
undertaken outside a state office by the employee, directly relates to state government, whether
or not that activity is within the scope of his or her employment, and that (1) is in violation
of any state or federal law or regulation, including, but not limited to, corruption, malfeasance,
bribery, theft of government property, fraudulent claims, fraud, coercion, conversion, malicious
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prosecution, misuse of government property, or willful omission to perform duty, (2) is in violation
of an Executive order of the Governor, a California Rule of Court, or any policy or procedure
mandated by the State Administrative Manual or State Contracting Manual, or (3) is economically
wasteful, involves gross misconduct, incompetency, or inefficiency. For purposes of Sections
8547.4, 8547.5, 8547.7, 8547.10, and 8547.11, “improper governmental activity” includes any
activity by the University of California or by an employee, including an officer or faculty member,
who otherwise meets the criteria of this subdivision. For purposes of Sections 8547.4, 8547.5, and
8547.13, “improper governmental activity” includes any activity by the Supreme Court, a court
of appeal, a superior court, or the Administrative Office of the Courts, or by an employee thereof,
who otherwise meets the criteria of this subdivision.


(d) “Person” means an individual, corporation, trust, association, a state or local government, or
an agency or instrumentality of any of the foregoing.


(e) “Protected disclosure” means a good faith communication, including a communication based
on, or when carrying out, job duties, that discloses or demonstrates an intention to disclose
information that may evidence (1) an improper governmental activity, or (2) a condition that
may significantly threaten the health or safety of employees or the public if the disclosure or
intention to disclose was made for the purpose of remedying that condition. Protected disclosure
specifically includes a good faith communication to the California State Auditor's Office alleging
an improper governmental activity and any evidence delivered to the California State Auditor's
Office in support of the allegation. “Protected disclosure” also includes, but is not limited to, a
complaint made to the Commission on Judicial Performance.


(f) “State agency” is defined by Section 11000. “State agency” includes the University of
California for purposes of Sections 8547.5 to 8547.7, inclusive, and the California State University
for purposes of Sections 8547.3 to 8547.7, inclusive. Sections 8547.3 to 8547.7, inclusive, shall
apply to the Supreme Court, the courts of appeal, the superior courts, and the Administrative Office
of the Courts in the same manner as they apply to a state agency.


Credits
(Added by Stats.1993, c. 12 (S.B.37), § 8, eff. May 7, 1993. Amended by Stats.1999, c. 673
(S.B.951), § 4; Stats.2009, c. 452 (A.B.567), § 5; Stats.2010, c. 160 (A.B.1749), § 1; Stats.2011,
c. 328 (A.B.1102), § 5; Stats.2012, c. 281 (S.B.1395), § 35.)


West's Ann. Cal. Gov. Code § 8547.2, CA GOVT § 8547.2



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.4&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.4&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.5&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.7&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.11&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.4&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.5&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.13&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS11000&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.5&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.7&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.3&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.7&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.3&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.7&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I1F29035308-76458487513-13898D9D23F)&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I9E6715BC54-F741308BFC7-0CA0F9E7299)&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I9E6715BC54-F741308BFC7-0CA0F9E7299)&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IBB6C57E0B8-3911DEA59CE-B7E13EAEA81)&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I924710E0AB-B711DFA2A1C-3E2EE54F9A1)&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I7114E080E9-DE11E0A2468-B045F036B66)&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I7114E080E9-DE11E0A2468-B045F036B66)&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I6CB88EA0FB-7711E1951FA-993752B4194)&originatingDoc=N353FDE400DC611E2B1BB87D5DA3B811F&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





§ 8547.2. Definitions, CA GOVT § 8547.2


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 2. Government of the State of California
Division 2. Legislative Department


Part 1. Legislature
Chapter 1.5. General (Refs & Annos)


Article 11. Legislative Employee Whistleblower Protection Act (Refs &
Annos)


West's Ann.Cal.Gov.Code § 9149.32


§ 9149.32. Definitions


Effective: September 30, 2018
Currentness


For the purposes of this article, the following terms have the following meanings:


(a) “Interfere” means to intimidate, threaten, coerce, or command, or attempt to intimidate,
threaten, coerce, or command a legislative employee who attempts to make a protected disclosure.


(b) “Legislative employee” means an individual, other than a Member of either house of the
Legislature, who is, or has been, employed by either house of the Legislature. “Legislative
employee” includes volunteers, interns, fellows, and applicants.


(c) “Protected disclosure” means a communication that is both of the following:


(1) Made by a legislative employee in good faith alleging that any of the following engaged in,
or will engage in, activity that may constitute a violation of any law, including sexual harassment,
or of a legislative code of conduct:


(A) A Member of the Legislature.


(B) A legislative employee.
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(C) A person who is neither a Member of the Legislature nor a legislative employee whose behavior
affects a Member or legislative employee who is engaged in a work-related activity.


(2) Protected under the California Fair Employment and Housing Act (Part 2.8 (commencing with
Section 12900) of Division 3 of Title 2 of the Government Code) or made to any of the following
entities:


(A) The Senate Committee on Rules, or its publicly identified designee.


(B) The Assembly Committee on Rules, or its publicly identified designee.


(C) The Joint Committee on Rules, or its publicly identified designee.


(D) A state or local law enforcement agency.


(E) A state agency authorized to investigate potential violations of state law.


(F) An individual with authority over the legislative employee, or another legislative employee
who has authority to investigate, discover, or correct the violation or noncompliance.


(d) “Retaliate” means to take any action that would dissuade a reasonable individual from making
or supporting a protected disclosure, including issuing a reprisal, threatening, coercing, or taking
any similarly improper action against a legislative employee who makes a protected disclosure.


(e) “Use of official authority or influence” includes promising to confer, or conferring, any
benefit; effecting, or threatening to effect, any reprisal; or taking, or directing others to take,
or recommending, processing, or approving, any personnel action, including an appointment,
promotion, transfer, assignment, performance evaluation, suspension, or other disciplinary action.
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Credits
(Added by Stats.2018, c. 2 (A.B.403), § 1, eff. Feb. 5, 2018. Amended by Stats.2018, c. 952
(S.B.419), § 1, eff. Sept. 30, 2018.)


West's Ann. Cal. Gov. Code § 9149.32, CA GOVT § 9149.32
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Health and Safety Code (Refs & Annos)


Division 2. Licensing Provisions (Refs & Annos)
Chapter 2. Health Facilities (Refs & Annos)


Article 3. Regulations (Refs & Annos)


West's Ann.Cal.Health & Safety Code § 1278.5


§ 1278.5. Whistleblower protections


Effective: January 1, 2020
Currentness


(a) The Legislature finds and declares that it is the public policy of the State of California to
encourage patients, nurses, members of the medical staff, and other health care workers to notify
government entities of suspected unsafe patient care and conditions. The Legislature encourages
this reporting in order to protect patients and in order to assist those accreditation and government
entities charged with ensuring that health care is safe. The Legislature finds and declares that
whistleblower protections apply primarily to issues relating to the care, services, and conditions of
a facility and are not intended to conflict with existing provisions in state and federal law relating
to employee and employer relations.


(b)(1) A health facility shall not discriminate or retaliate, in any manner, against a patient,
employee, member of the medical staff, or other health care worker of the health facility because
that person has done either of the following:


(A) Presented a grievance, complaint, or report to the facility, to an entity or agency responsible
for accrediting or evaluating the facility, or the medical staff of the facility, or to any other
governmental entity.


(B) Has initiated, participated, or cooperated in an investigation or administrative proceeding
related to the quality of care, services, or conditions at the facility that is carried out by an entity or
agency responsible for accrediting or evaluating the facility or its medical staff, or governmental
entity.
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(2) An entity that owns or operates a health facility, or that owns or operates any other health
facility, shall not discriminate or retaliate against a person because that person has taken any actions
pursuant to this subdivision.


(3) A violation of this section shall be subject to a civil penalty of not more than twenty-five
thousand dollars ($25,000). The civil penalty shall be assessed and recovered through the same
administrative process set forth in Chapter 2.4 (commencing with Section 1417) for long-term
health care facilities.


(c) Any type of discriminatory treatment of a patient by whom, or upon whose behalf, a grievance
or complaint has been submitted, directly or indirectly, to a governmental entity or received by
a health facility administrator within 180 days of the filing of the grievance or complaint, shall
raise a rebuttable presumption that the action was taken by the health facility in retaliation for the
filing of the grievance or complaint.


(d)(1) There shall be a rebuttable presumption that discriminatory action was taken by the health
facility, or by the entity that owns or operates that health facility, or that owns or operates any other
health facility, in retaliation against an employee, member of the medical staff, or any other health
care worker of the facility, if responsible staff at the facility or the entity that owns or operates the
facility had knowledge of the actions, participation, or cooperation of the person responsible for
any acts described in paragraph (1) of subdivision (b), and the discriminatory action occurs within
120 days of the filing of the grievance or complaint by the employee, member of the medical staff
or any other health care worker of the facility.


(2) For purposes of this section, discriminatory treatment of an employee, member of the medical
staff, or any other health care worker includes, but is not limited to, discharge, demotion,
suspension, or any unfavorable changes in, or breach of, the terms or conditions of a contract,
employment, or privileges of the employee, member of the medical staff, or any other health care
worker of the health care facility, or the threat of any of these actions.


(e) The presumptions in subdivisions (c) and (d) shall be presumptions affecting the burden of
producing evidence as provided in Section 603 of the Evidence Code.
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(f) A person who willfully violates this section is guilty of a misdemeanor punishable by a fine
of not more than seventy-five thousand dollars ($75,000), in addition to the civil penalty provided
in paragraph (3) of subdivision (b).


(g) An employee who has been discriminated against in employment pursuant to this section shall
be entitled to reinstatement, reimbursement for lost wages and work benefits caused by the acts
of the employer, and the legal costs associated with pursuing the case, or to any remedy deemed
warranted by the court pursuant to this chapter or any other applicable provision of statutory or
common law. A health care worker who has been discriminated against pursuant to this section
shall be entitled to reimbursement for lost income and the legal costs associated with pursuing the
case, or to any remedy deemed warranted by the court pursuant to this chapter or other applicable
provision of statutory or common law. A member of the medical staff who has been discriminated
against pursuant to this section shall be entitled to reinstatement, reimbursement for lost income
resulting from any change in the terms or conditions of the member's privileges caused by the acts
of the facility or the entity that owns or operates a health facility or any other health facility that is
owned or operated by that entity, and the legal costs associated with pursuing the case, or to any
remedy deemed warranted by the court pursuant to this chapter or any other applicable provision
of statutory or common law.


(h) The medical staff of the health facility may petition the court for an injunction to protect a
peer review committee from being required to comply with evidentiary demands on a pending
peer review hearing from the member of the medical staff who has filed an action pursuant to this
section, if the evidentiary demands from the complainant would impede the peer review process or
endanger the health and safety of patients of the health facility during the peer review process. Prior
to granting an injunction, the court shall conduct an in camera review of the evidence sought to be
discovered to determine if a peer review hearing, as authorized in Section 805 and Sections 809
to 809.5, inclusive, of the Business and Professions Code, would be impeded. If it is determined
that the peer review hearing will be impeded, the injunction shall be granted until the peer review
hearing is completed. This section does not preclude the court, on motion of its own or by a party,
from issuing an injunction or other order under this subdivision in the interest of justice for the
duration of the peer review process to protect the person from irreparable harm.


(i) For purposes of this section, “health facility” means a facility defined under this chapter,
including, but not limited to, the facility's administrative personnel, employees, boards, and
committees of the board, and medical staff.
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(j) This section does not apply to an inmate of a correctional facility or juvenile facility of the
Department of Corrections and Rehabilitation, or to an inmate housed in a local detention facility
including a county jail or a juvenile hall, juvenile camp, or other juvenile detention facility.


(k) This section does not apply to a health facility that is a long-term health care facility, as defined
in Section 1418. A health facility that is a long-term health care facility shall remain subject to
Section 1432.


(l) This section does not limit the ability of the medical staff to carry out its legitimate peer review
activities in accordance with Sections 809 to 809.5, inclusive, of the Business and Professions
Code.


(m) This section does not abrogate or limit any other theory of liability or remedy otherwise
available at law.


(n) An employee or the employee's representative shall have the right to discuss possible
regulatory violations or patient safety concerns with the inspector privately during the course of
an investigation or inspection by the department.


Credits
(Added by Stats.1999, c. 155 (S.B.97), § 1. Amended by Stats.2007, c. 683 (A.B.632), § 1;
Stats.2017, c. 275 (A.B.1102), § 1, eff. Jan. 1, 2018; Stats.2019, c. 72 (S.B.322), § 1, eff. Jan.
1, 2020.)
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Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 2. Employment Regulation and Supervision (Refs & Annos)
Part 3. Privileges and Immunities


Chapter 3.1. Unfair Immigration-Related Practices (Refs & Annos)


West's Ann.Cal.Labor Code § 1019


§ 1019. Engaging in unfair immigration-related practices in retaliation
for exercising protected rights; presumption; civil action; penalties


Effective: January 1, 2016
Currentness


(a) It is unlawful for an employer or any other person or entity to engage in, or to direct another
person or entity to engage in, unfair immigration-related practices against any person for the
purpose of, or with the intent of, retaliating against any person for exercising any right protected
under this code or by any local ordinance applicable to employees. Exercising a right protected by
this code or local ordinance includes the following:


(1) Filing a complaint or informing any person of an employer's or other party's alleged violation
of this code or local ordinance, so long as the complaint or disclosure is made in good faith.


(2) Seeking information regarding whether an employer or other party is in compliance with this
code or local ordinance.


(3) Informing a person of his or her potential rights and remedies under this code or local ordinance,
and assisting him or her in asserting those rights.


(b)(1) As used in this chapter, “unfair immigration-related practice” means any of the following
practices, when undertaken for the retaliatory purposes prohibited by subdivision (a):
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(A) Requesting more or different documents than are required under Section 1324a(b) of Title 8
of the United States Code, or a refusal to honor documents tendered pursuant to that section that
on their face reasonably appear to be genuine.


(B) Using the federal E-Verify system to check the employment authorization status of a person
at a time or in a manner not required under Section 1324a(b) of Title 8 of the United States Code,
or not authorized under any memorandum of understanding governing the use of the federal E-
Verify system.


(C) Threatening to file or the filing of a false police report, or a false report or complaint with any
state or federal agency.


(D) Threatening to contact or contacting immigration authorities.


(2) “Unfair immigration-related practice” does not include conduct undertaken at the express and
specific direction or request of the federal government.


(c) Engaging in an unfair immigration-related practice against a person within 90 days of the
person's exercise of rights protected under this code or local ordinance applicable to employees
shall raise a rebuttable presumption of having done so in retaliation for the exercise of those rights.


(d)(1) An employee or other person who is the subject of an unfair immigration-related practice
prohibited by this section, or a representative of that employee or person, may bring a civil action
for equitable relief and any applicable damages or penalties.


(2) Upon a finding by a court of applicable jurisdiction of a violation of this section, upon
application by a party or on its own motion, a court may do the following:


(A) For a first violation, order the appropriate government agencies to suspend all licenses that
are held by the violating party for a period of up to 14 days. On receipt of the court's order and
notwithstanding any other law, the appropriate agencies shall suspend the licenses according to
the court's order.
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(B) For a second violation, order the appropriate government agencies to suspend all licenses that
are held by the violating party for a period of up to 30 days. On receipt of the court's order and
notwithstanding any other law, the appropriate agencies shall immediately suspend the licenses.


(C) For a third or subsequent violation, order the appropriate government agencies to suspend for
a period of up to 90 days all licenses that are held by the violating party. On receipt of the court's
order and notwithstanding any other law, the appropriate agencies shall immediately suspend the
licenses.


(3) In determining whether a suspension of all licenses is appropriate under this subdivision, the
court shall consider whether the employer knowingly committed an unfair immigration-related
practice, the good faith efforts of the employer to resolve any alleged unfair immigration-related
practice after receiving notice of the violations, as well as the harm other employees of the
employer, or employees of other employers on a multiemployer job site, will suffer as a result of
the suspension of all licenses.


(4) An employee or other person who is the subject of an unfair immigration-related practice
prohibited by this section, and who prevails in an action authorized by this section, shall recover
his or her reasonable attorney's fees and costs, including any expert witness costs.


(e) As used in this chapter:


(1) “License” means any agency permit, certificate, approval, registration, or charter that is
required by law and that is issued by any agency for the purposes of operating a business in this
state and that is specific to the business location or locations where the unfair immigration-related
practice occurred. “License” does not include a professional license.


(2) “Violation” means each incident when an unfair immigration-related practice was committed,
without reference to the number of employees involved in the incident.


Credits
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Jan. 1, 2015; Stats.2015, c. 303 (A.B.731), § 375, eff. Jan. 1, 2016.)
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 2. Employment Regulation and Supervision (Refs & Annos)
Part 3. Privileges and Immunities


Chapter 5. Political Affiliations (Refs & Annos)


West's Ann.Cal.Labor Code § 1102.5


§ 1102.5. Employer or person acting on behalf of employer; prohibition of disclosure
of information by employee to government or law enforcement agency; suspected


violation or noncompliance to federal or state law; retaliation; civil penalties


Effective: January 1, 2021
Currentness


(a) An employer, or any person acting on behalf of the employer, shall not make, adopt, or
enforce any rule, regulation, or policy preventing an employee from disclosing information to a
government or law enforcement agency, to a person with authority over the employee, or to another
employee who has authority to investigate, discover, or correct the violation or noncompliance, or
from providing information to, or testifying before, any public body conducting an investigation,
hearing, or inquiry, if the employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation of or noncompliance with a local, state, or federal
rule or regulation, regardless of whether disclosing the information is part of the employee's job
duties.


(b) An employer, or any person acting on behalf of the employer, shall not retaliate against an
employee for disclosing information, or because the employer believes that the employee disclosed
or may disclose information, to a government or law enforcement agency, to a person with
authority over the employee or another employee who has the authority to investigate, discover, or
correct the violation or noncompliance, or for providing information to, or testifying before, any
public body conducting an investigation, hearing, or inquiry, if the employee has reasonable cause
to believe that the information discloses a violation of state or federal statute, or a violation of or
noncompliance with a local, state, or federal rule or regulation, regardless of whether disclosing
the information is part of the employee's job duties.
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(c) An employer, or any person acting on behalf of the employer, shall not retaliate against an
employee for refusing to participate in an activity that would result in a violation of state or federal
statute, or a violation of or noncompliance with a local, state, or federal rule or regulation.


(d) An employer, or any person acting on behalf of the employer, shall not retaliate against
an employee for having exercised their rights under subdivision (a), (b), or (c) in any former
employment.


(e) A report made by an employee of a government agency to their employer is a disclosure of
information to a government or law enforcement agency pursuant to subdivisions (a) and (b).


(f) In addition to other penalties, an employer that is a corporation or limited liability company is
liable for a civil penalty not exceeding ten thousand dollars ($10,000) for each violation of this
section.


(g) This section does not apply to rules, regulations, or policies that implement, or to actions
by employers against employees who violate, the confidentiality of the lawyer-client privilege
of Article 3 (commencing with Section 950) of, or the physician-patient privilege of Article 6
(commencing with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or trade secret
information.


(h) An employer, or a person acting on behalf of the employer, shall not retaliate against an
employee because the employee is a family member of a person who has, or is perceived to have,
engaged in any acts protected by this section.


(i) For purposes of this section, “employer” or “a person acting on behalf of the employer” includes,
but is not limited to, a client employer as defined in paragraph (1) of subdivision (a) of Section
2810.3 and an employer listed in subdivision (b) of Section 6400.


(j) The court is authorized to award reasonable attorney's fees to a plaintiff who brings a successful
action for a violation of these provisions.
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Credits
(Added by Stats.1984, c. 1083, § 1. Amended by Stats.2003, c. 484 (S.B.777), § 2; Stats.2013,
c. 577 (S.B.666), § 5; Stats.2013, c. 732 (A.B.263), § 6; Stats.2013, c. 781 (S.B.496), § 4.1;
Stats.2015, c. 792 (A.B.1509), § 2, eff. Jan. 1, 2016; Stats.2020, c. 344 (A.B.1947), § 2, eff. Jan.
1, 2021.)


West's Ann. Cal. Labor Code § 1102.5, CA LABOR § 1102.5
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 2. Employment Regulation and Supervision (Refs & Annos)
Part 1. Compensation (Refs & Annos)


Chapter 1. Payment of Wages
Article 1. General Occupations (Refs & Annos)


West's Ann.Cal.Labor Code § 244


§ 244. Exhaustion of administrative remedies; reporting or threatening
to report suspected citizenship or immigration status as adverse action


Effective: January 1, 2014
Currentness


(a) An individual is not required to exhaust administrative remedies or procedures in order to bring
a civil action under any provision of this code, unless that section under which the action is brought
expressly requires exhaustion of an administrative remedy. This subdivision shall not be construed
to affect the requirements of Section 2699.3.


(b) Reporting or threatening to report an employee's, former employee's, or prospective employee's
suspected citizenship or immigration status, or the suspected citizenship or immigration status of a
family member of the employee, former employee, or prospective employee, to a federal, state, or
local agency because the employee, former employee, or prospective employee exercises a right
under the provisions of this code, the Government Code, or the Civil Code constitutes an adverse
action for purposes of establishing a violation of an employee's, former employee's, or prospective
employee's rights. As used in this subdivision, “family member” means a spouse, parent, sibling,
child, uncle, aunt, niece, nephew, cousin, grandparent, or grandchild related by blood, adoption,
marriage, or domestic partnership.


Credits
(Added by Stats.2013, c. 577 (S.B.666), § 4.)


West's Ann. Cal. Labor Code § 244, CA LABOR § 244
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 5. Safety in Employment (Refs & Annos)
Part 1. Occupational Safety and Health (Refs & Annos)


Chapter 1. Jurisdiction and Duties (Refs & Annos)


West's Ann.Cal.Labor Code § 6310


§ 6310. Retaliation for filing complaint prohibited; offenses


Effective: January 1, 2021
Currentness


(a) No person shall discharge or in any manner discriminate against any employee because the
employee has done any of the following:


(1) Made any oral or written complaint to the division, other governmental agencies having
statutory responsibility for or assisting the division with reference to employee safety or health,
their employer, or their representative.


(2) Instituted or caused to be instituted any proceeding under or relating to their rights or has
testified or is about to testify in the proceeding or because of the exercise by the employee on
behalf of themselves, or others of any rights afforded to them.


(3) Participated in an occupational health and safety committee established pursuant to Section
6401.7.


(4) Reported a work-related fatality, injury, or illness, requested access to occupational injury or
illness reports and records that are made or maintained pursuant to Subchapter 1 (commencing
with Section 14000) of Chapter 1 of Division 1 of Title 8 of the California Code of Regulations,
or exercised any other rights protected by the federal Occupational Safety and Health Act (29
U.S.C. Sec. 651 et seq.), except in cases where the employee alleges they have been retaliated
against because they have filed or made known their intention to file a workers' compensation claim
pursuant to Section 132a, which is under the exclusive jurisdiction of the Workers' Compensation
Appeals Board.
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(b) Any employee who is discharged, threatened with discharge, demoted, suspended, or in
any other manner discriminated against in the terms and conditions of employment by their
employer because the employee has made a bona fide oral or written complaint to the division,
other governmental agencies having statutory responsibility for or assisting the division with
reference to employee safety or health, their employer, or their representative, of unsafe working
conditions, or work practices, in their employment or place of employment, or has participated in
an employer-employee occupational health and safety committee, shall be entitled to reinstatement
and reimbursement for lost wages and work benefits caused by the acts of the employer. Any
employer who willfully refuses to rehire, promote, or otherwise restore an employee or former
employee who has been determined to be eligible for rehiring or promotion by a grievance
procedure, arbitration, or hearing authorized by law, is guilty of a misdemeanor.


(c) An employer, or a person acting on behalf of the employer, shall not retaliate against an
employee because the employee is a family member of a person who has, or is perceived to have,
engaged in any acts protected by this section.


(d) For purposes of this section, “employer” or “a person acting on behalf of the employer”
includes, but is not limited to, a client employer as defined in paragraph (1) of subdivision (a) of
Section 2810.3 and an employer listed in subdivision (b) of Section 6400.


(e) Notwithstanding Section 6303 or other law, as used in this section, “employee” includes a
domestic work employee, except for a person who performs household domestic service that is
publicly funded, including publicly funded household domestic service provided to a recipient,
client, or beneficiary with a share of cost in that service.


Credits
(Added by Stats.1973, c. 993, p. 1930, § 59, eff. Oct. 1, 1973. Amended by Stats.1974, c. 1284, p.
2782, § 9; Stats.1977, c. 460, p. 1515, § 1; Stats.1989, c. 1369, § 3, eff. Oct. 2, 1989; Stats.2015,
c. 792 (A.B.1509), § 4, eff. Jan. 1, 2016; Stats.2017, c. 28 (S.B.96), § 29, eff. June 27, 2017;
Stats.2020, c. 288 (A.B.2658), § 1, eff. Jan. 1, 2021.)


West's Ann. Cal. Labor Code § 6310, CA LABOR § 6310
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 1. Department of Industrial Relations (Refs & Annos)
Chapter 4. Division of Labor Standards Enforcement (Refs & Annos)


West's Ann.Cal.Labor Code § 98.6


§ 98.6. Discharge or discrimination, retaliation, or adverse action against
employee or applicant for conduct delineated in this chapter or because employee


or applicant has filed complaint or claim, instituted or caused to be instituted
any proceeding under or relating to his or her rights or testified relating to the
same on behalf of that person or another; reinstatement and reimbursement;


penalties; employment entitlement for applicant; applicability; family members


Effective: January 1, 2016
Currentness


(a) A person shall not discharge an employee or in any manner discriminate, retaliate, or take
any adverse action against any employee or applicant for employment because the employee or
applicant engaged in any conduct delineated in this chapter, including the conduct described in
subdivision (k) of Section 96, and Chapter 5 (commencing with Section 1101) of Part 3 of Division
2, or because the employee or applicant for employment has filed a bona fide complaint or claim
or instituted or caused to be instituted any proceeding under or relating to his or her rights that
are under the jurisdiction of the Labor Commissioner, made a written or oral complaint that he
or she is owed unpaid wages, or because the employee has initiated any action or notice pursuant
to Section 2699, or has testified or is about to testify in a proceeding pursuant to that section, or
because of the exercise by the employee or applicant for employment on behalf of himself, herself,
or others of any rights afforded him or her.


(b)(1) Any employee who is discharged, threatened with discharge, demoted, suspended, retaliated
against, subjected to an adverse action, or in any other manner discriminated against in the terms
and conditions of his or her employment because the employee engaged in any conduct delineated
in this chapter, including the conduct described in subdivision (k) of Section 96, and Chapter 5
(commencing with Section 1101) of Part 3 of Division 2, or because the employee has made a bona
fide complaint or claim to the division pursuant to this part, or because the employee has initiated
any action or notice pursuant to Section 2699 shall be entitled to reinstatement and reimbursement
for lost wages and work benefits caused by those acts of the employer.
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(2) An employer who willfully refuses to hire, promote, or otherwise restore an employee or
former employee who has been determined to be eligible for rehiring or promotion by a grievance
procedure, arbitration, or hearing authorized by law, is guilty of a misdemeanor.


(3) In addition to other remedies available, an employer who violates this section is liable for a
civil penalty not exceeding ten thousand dollars ($10,000) per employee for each violation of this
section, to be awarded to the employee or employees who suffered the violation.


(c)(1) Any applicant for employment who is refused employment, who is not selected for a training
program leading to employment, or who in any other manner is discriminated against in the
terms and conditions of any offer of employment because the applicant engaged in any conduct
delineated in this chapter, including the conduct described in subdivision (k) of Section 96, and
Chapter 5 (commencing with Section 1101) of Part 3 of Division 2, or because the applicant has
made a bona fide complaint or claim to the division pursuant to this part, or because the employee
has initiated any action or notice pursuant to Section 2699 shall be entitled to employment and
reimbursement for lost wages and work benefits caused by the acts of the prospective employer.


(2) This subdivision shall not be construed to invalidate any collective bargaining agreement that
requires an applicant for a position that is subject to the collective bargaining agreement to sign
a contract that protects either or both of the following as specified in subparagraphs (A) and (B),
nor shall this subdivision be construed to invalidate any employer requirement of an applicant for
a position that is not subject to a collective bargaining agreement to sign an employment contract
that protects either or both of the following:


(A) An employer against any conduct that is actually in direct conflict with the essential enterprise-
related interests of the employer and where breach of that contract would actually constitute a
material and substantial disruption of the employer's operation.


(B) A firefighter against any disease that is presumed to arise in the course and scope of
employment, by limiting his or her consumption of tobacco products on and off the job.


(d) The provisions of this section creating new actions or remedies that are effective on January 1,
2002, to employees or applicants for employment do not apply to any state or local law enforcement
agency, any religious association or corporation specified in subdivision (d) of Section 12926 of
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the Government Code, except as provided in Section 12926.2 of the Government Code, or any
person described in Section 1070 of the Evidence Code.


(e) An employer, or a person acting on behalf of the employer, shall not retaliate against an
employee because the employee is a family member of a person who has, or is perceived to have,
engaged in any conduct delineated in this chapter.


(f) For purposes of this section, “employer” or “a person acting on behalf of the employer”
includes, but is not limited to, a client employer as defined in paragraph (1) of subdivision (a) of
Section 2810.3 and an employer listed in subdivision (b) of Section 6400.


(g) Subdivisions (e) and (f) shall not apply to claims arising under subdivision (k) of Section 96
unless the lawful conduct occurring during nonwork hours away from the employer's premises
involves the exercise of employee rights otherwise covered under subdivision (a).


Credits
(Added by Stats.1978, c. 1250, p. 4064, § 1. Amended by Stats.2001, c. 820 (A.B.1015), §
2; Stats.2004, c. 221 (S.B.1809), § 1, eff. Aug. 11, 2004; Stats.2005, c. 22 (S.B.1108), § 140;
Stats.2013, c. 577 (S.B.666), § 3; Stats.2013, c. 732 (A.B.263), § 2; Stats.2014, c. 79 (A.B.2751),
§ 1, eff. Jan. 1, 2015; Stats.2015, c. 792 (A.B.1509), § 1, eff. Jan. 1, 2016.)


West's Ann. Cal. Labor Code § 98.6, CA LABOR § 98.6
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Judicial Council Of California Civil Jury Instruction 4603


Judicial Council Of California Civil Jury Instructions  | January 2022 Update
By the Judicial Council of California Advisory Committee on Civil Jury Instructions


Whistleblower Protection


4603 Whistleblower Protection—Essential Factual Elements (Lab. Code, § 1102.5)


[Name of plaintiff] claims that [name of defendant] [discharged/[other adverse employment
action]] [him/her/nonbinary pronoun] in retaliation for [his/her/nonbinary pronoun] [disclosure
of information of/refusal to participate in] an unlawful act. In order to establish this claim, [name
of plaintiff] must prove all of the following:


1. That [name of defendant] was [name of plaintiff]’s employer;


2. [That [[name of plaintiff] disclosed/[name of defendant] believed that [name of plaintiff]
[had disclosed/might disclose]] to a [government agency/law enforcement agency/person with
authority over [name of plaintiff]/ [or] an employee with authority to investigate, discover, or
correct legal [violations/noncompliance]] that [specify information disclosed];]


[or]


[That [name of plaintiff] [provided information to/testified before] a public body that was
conducting an investigation, hearing, or inquiry;]


[or]


[That [name of plaintiff] refused to [specify activity in which plaintiff refused to participate];]


3. [That [name of plaintiff] had reasonable cause to believe that the information disclosed [a
violation of a [state/federal] statute/[a violation of/noncompliance with] a [local/state/federal]
rule or regulation];]


[or]


[That [name of plaintiff] had reasonable cause to believe that the [information provided to/
testimony before] the public body disclosed [a violation of a [state/federal] statute/[a violation of/
noncompliance with] a [local/state/federal] rule or regulation];]


[or]
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[That [name of plaintiff]’s participation in [specify activity] would result in [a violation of a [state/
federal] statute/[a violation of/noncompliance with] a [local/state/federal] rule or regulation];]


4. That [name of defendant] [discharged/[other adverse employment action]] [name of plaintiff];


5. That [name of plaintiff]’s [disclosure of information/refusal to [specify]] was a contributing
factor in [name of defendant]’s decision to [discharge/[other adverse employment action]] [name
of plaintiff];


6. That [name of plaintiff] was harmed; and


7. That [name of defendant]’s conduct was a substantial factor in causing [name of plaintiff]’s harm.
[The disclosure of policies that an employee believes to be merely unwise, wasteful, gross
misconduct, or the like, is not protected. Instead, [name of plaintiff] must have reasonably believed
that [name of defendant]’s policies violated federal, state, or local statutes, rules, or regulations.]


[It is not [name of plaintiff]'s motivation for [his/her/nonbinary pronoun] disclosure, but only the
content of that disclosure, that determines whether the disclosure is protected.]


[A disclosure is protected even though disclosing the information may be part of [name of
plaintiff]’s job duties.]


New December 2012; Revised June 2013, December 2013; Revoked June 2014; Restored and
Revised December 2014; Renumbered from CACI No. 2730 and Revised June 2015; Revised
June 2016, November 2019, May 2020


Directions for Use


The whistleblower protection statute of the Labor Code prohibits retaliation against an employee
who, or whose family member, discloses information about, or refuses to participate in, an illegal
activity. (Lab. Code, § 1102.5(b), (c), (h).) Liability may be predicated on retaliation by “any
person acting on behalf of the employer.” (Lab. Code, § 1102.5(a)–(d).) Select any of the optional
paragraphs as appropriate to the facts of the case. For claims under Labor Code section 1102.5(c),
the plaintiff must show that the activity in question actually would result in a violation of or
noncompliance with a statute, rule, or regulation, which is a legal determination that the court
is required to make. (Nejadian v. County of Los Angeles (2019) 40 Cal.App.5th 703, 719 [253
Cal.Rptr.3d 404].)


Modifications to the instruction may be required if liability is predicated on an agency theory and
the agent is also a defendant. Modifications will also be required if the retaliation is against an
employee whose family member engaged in the protected activity.
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Select the first option for elements 2 and 3 for claims based on actual disclosure of information
or a belief that plaintiff disclosed or might disclose information. (Cf. Rope v. Auto-Chlor System
of Washington, Inc. (2013) 220 Cal.App.4th 635, 648−649 [163 Cal.Rptr.3d 392] [under prior
version of statute, no liability for anticipatory or preemptive retaliation based on fear that plaintiff
might file a complaint in the future].) Select the second options for providing information to or
testifying before a public body conducting an investigation, hearing, or inquiry. Select the third
options for refusal to participate in an unlawful activity, and instruct the jury that the court has
made the determination that the specified activity would have been unlawful.


It has been held that a report of publicly known facts is not a protected disclosure. (Mize-Kurzman
v. Marin Community College Dist. (2012) 202 Cal.App.4th 832, 858 [136 Cal.Rptr.3d 259].)
Another court, however, has held that protection is not necessarily limited to the first public
employee to report unlawful acts to the employer. (Hager v. County of Los Angeles (2014) 228
Cal.App.4th 1538, 1548−1553 [176 Cal.Rptr.3d 268]; see Lab. Code, § 1102.5(b), (e).)


“Adverse employment action” is viewed the same as it is under the Fair Employment and
Housing Act. (Patten v. Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, 1387
[37 Cal.Rptr.3d 113]; see CACI No. 2505, Retaliation—Essential Factual Elements.) Element 4
may be modified to allege constructive discharge or adverse acts that might not be obviously
prejudicial. See CACI No. 2509, “Adverse Employment Action” Explained, and CACI No.
2510, “Constructive Discharge” Explained, for instructions that may be adapted for use with this
instruction.


The employee must demonstrate by a preponderance of evidence that a protected activity was a
contributing factor in the adverse action against the employee. The employer may then attempt
to prove by clear and convincing evidence that the action would have been taken anyway for
legitimate, independent reasons even if the employee had not engaged in the protected activities.
(See Lab. Code, § 1102.6; CACI No. 4604, Affirmative Defense—Same Decision.)


Sources and Authority


 • Retaliation Against Whistleblower Prohibited. Labor Code section 1102.5.


 • Affirmative Defense: Same Decision. Labor Code section 1102.6.


 • “The elements of a section 1102.5(b) retaliation cause of action require that (1) the
plaintiff establish a prima facie case of retaliation, (2) the defendant provide a legitimate,
nonretaliatory explanation for its acts, and (3) the plaintiff show this explanation is merely
a pretext for the retaliation. [¶ ] We are concerned here with the first element of a section
1102.5(b) retaliation claim, establishing a prima facie case of retaliation. To do that, a plaintiff
must show (1) she engaged in a protected activity, (2) her employer subjected her to an
adverse employment action, and (3) there is a causal link between the two.” (Patten, supra,
134 Cal.App.4th at p. 1384, internal citations omitted.)
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 • “In order to prove a claim under section 1102.5(b), the plaintiff must establish a prima
facie case of retaliation. It is well-established that such a prima facie case includes proof
of the plaintiff’s employment status.” (Bennett v. Rancho California Water Dist. (2019) 35
Cal.App.5th 908, 921 [248 Cal.Rptr.3d 21], internal citations omitted.)


 • “In 1984, our Legislature provided ‘whistle-blower’ protection in section 1102.5, subdivision
(b), stating that an employer may not retaliate against an employee for disclosing a
violation of state or federal regulation to a governmental or law enforcement agency.
This provision reflects the broad public policy interest in encouraging workplace whistle-
blowers to report unlawful acts without fearing retaliation. Section 1102.5, subdivision
(b), concerns employees who report to public agencies. It does not protect plaintiff, who
reported his suspicions directly to his employer. Nonetheless, it does show the Legislature's
interest in encouraging employees to report workplace activity that may violate important
public policies that the Legislature has stated. The state's whistle-blower statute includes
administrative regulations as a policy source for reporting an employer's wrongful acts and
grants employees protection against retaliatory termination. Thus, our Legislature believes
that fundamental public policies embodied in regulations are sufficiently important to justify
encouraging employees to challenge employers who ignore those policies.” (Green v. Ralee
Engineering Co. (1998) 19 Cal.4th 66, 76–77 [78 Cal.Rptr.2d 16, 960 P.2d 1046].)


 • “[T]he purpose of … section 1102.5(b) ‘is to ‘ “encourag[e] workplace whistle-blowers to
report unlawful acts without fearing retaliation.” ’ ” (Diego v. Pilgrim United Church of
Christ (2014) 231 Cal.App.4th 913, 923 [180 Cal.Rptr.3d 359].)


 • “Once it is determined that the activity would result in a violation or noncompliance with
a statute, rule, or regulation, the jury must then determine whether the plaintiff refused to
participate in that activity and, if so, whether that refusal was a contributing factor in the
defendant’s decision to impose an adverse employment action on the plaintiff.” (Nejadian,
supra, 40 Cal.App.5th at p. 719.)


 • “As a general proposition, we conclude the court could properly craft instructions in
conformity with law developed in federal cases interpreting the federal whistleblower statute.
As the court acknowledged, it was not bound by such federal interpretations. Nevertheless,
the court could properly conclude that the jury required guidance as to what did and
did not constitute ‘disclosing information’ or a ‘protected disclosure’ under the California
statutes.” (Mize-Kurzman, supra, 202 Cal.App.4th at p. 847.)


 • “The court erred in failing to distinguish between the disclosure of policies that plaintiff
believed to be unwise, wasteful, gross misconduct or the like, which are subject to the
[debatable differences of opinion concerning policy matters] limitation, and the disclosure
of policies that plaintiff reasonably believed violated federal or state statutes, rules, or
regulations, which are not subject to this limitation, even if these policies were also claimed
to be unwise, wasteful or to constitute gross misconduct.” (Mize-Kurzman, supra, 202
Cal.App.4th at pp. 852–853.)
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 • “[I]t is not the motive of the asserted whistleblower, but the nature of the communication
that determines whether it is covered.” (Mize-Kurzman, supra, 202 Cal.App.4th at p. 852,
original italics.)


 • “[I]f we interpret section 1102.5 to require an employee to go to a different public agency
or directly to a law enforcement agency before he or she can be assured of protection from
retaliation, we would be encouraging public employees who suspected wrongdoing to do
nothing at all. Under the scenario envisioned by the [defendant], if the employee reports his
or her suspicions to the agency, … , he or she will have to suffer any retaliatory conduct with
no legal recourse. If the employee reports suspicions to an outside agency or law enforcement
personnel, he or she risks subjecting the agency to negative publicity and loss of public
support which could ensue without regard to whether the charges prove to be true. At the
same time, a serious rift in the employment relationship will have occurred because the
employee did not go through official channels within the agency which was prepared to
investigate the charges. We see no reason to interpret the statute to create such anomalous
results.” (Gardenhire v. Housing Authority (2000) 85 Cal.App.4th 236, 243 [101 Cal.Rptr.2d
893].)


 • “Labor Code section 1102.5, subdivision (b) protects employee reports of unlawful activity
by third parties such as contractors and employees, as well unlawful activity by an employer.
In support of our conclusion, we note that an employer may have a financial motive to
suppress reports of illegal conduct by employees and contractors that reflect poorly on that
employer.” (McVeigh v. Recology San Francisco (2013) 213 Cal.App.4th 443, 471 [152
Cal.Rptr.3d 595], internal citation omitted.)


 • “We are persuaded that [instructing the jury that reporting publicly known facts is not a
protected disclosure] was a proper limitation on what constitutes disclosure protected by
California law.” (Mize-Kurzman, supra, 202 Cal.App.4th at p. 858.)


 • “The report of ‘publicly known’ information or ‘already known’ information is distinct from
a rule in which only the first employee to report or disclose unlawful conduct is entitled to
protection from whistleblower retaliation.” (Hager, supra, 228 Cal.App.4th at p. 1552.)


 • “Protection only to the first employee to disclose unlawful acts would defeat the legislative
purpose of protecting workplace whistleblowers, as employees would not come forward to
report unlawful conduct for fear that someone else already had done so. The ‘first report’ rule
would discourage whistleblowing. Thus, the [defendant]’s interpretation is a disincentive to
report unlawful conduct. We see no such reason to interpret the statute in a manner that would
contradict the purpose of the statute.” (Hager, supra, 228 Cal.App.4th at p. 1550.)


 • “Matters such as transferring employees, writing up employees, and counseling employees
are personnel matters. ‘To exalt these exclusively internal personnel disclosures with
whistleblower status would create all sorts of mischief. Most damagingly, it would thrust
the judiciary into micromanaging employment practices and create a legion of undeserving
protected “whistleblowers” arising from the routine workings and communications of the
job site. … ’ ” (Mueller v. County of Los Angeles (2009) 176 Cal.App.4th 809, 822 [98
Cal.Rptr.3d 281].)
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 • “ ‘A wrongful termination action is viable where the employee alleges he [or she] was
terminated for reporting illegal activity which could cause harm, not only to the interests of
the employer but also to the public.’ ‘An action brought under the whistleblower statute is
inherently such an action.’ To preclude a whistleblower from revealing improper conduct
by the government based on confidentiality would frustrate the legislative intent underlying
the whistleblower statutes. For reasons of public policy, actions against a public entity for
claims of discharge from or termination of employment grounded on a whistleblower claim
are not barred by governmental immunity.” (Whitehall v. County of San Bernardino (2017)
17 Cal.App.5th 352, 365 [225 Cal.Rptr.3d 321], internal citations omitted.)


 • “Although [the plaintiff] did not expressly state in his disclosures that he believed the County
was violating or not complying with a specific state or federal law, Labor Code section
1102.5, subdivision (b), does not require such an express statement. It requires only that an
employee disclose information and that the employee reasonably believe the information
discloses unlawful activity.” (Ross v. County of Riverside (2019) 36 Cal.App.5th 580, 592–
593 [248 Cal.Rptr.3d 696].)


Secondary Sources


3 Witkin, Summary of California Law (11th ed. 2017) Agency and Employment, §§ 373, 374


Chin et al., California Practice Guide: Employment Litigation, Ch. 5(II)-A, Retaliation Under Title
VII and FEHA, ¶ 5:1538 (The Rutter Group)


4 Wilcox, California Employment Law, Ch. 60, Liability for Wrongful Termination and Discipline,
§ 60.03[2][c] (Matthew Bender)


11 California Forms of Pleading and Practice, Ch. 249, Employment Law: Termination and
Discipline, §§ 249.12, 249.15 (Matthew Bender)


10 California Points and Authorities, Ch. 100, Public Entities and Officers: False Claims Actions,
§ 100.42 et seq. (Matthew Bender)
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145 F.3d 1362
United States Court of Appeals,


District of Columbia Circuit.


CARIBBEAN SHIPPERS ASSOCIATION, INC., Petitioner,
v.


SURFACE TRANSPORTATION BOARD and United States of America, Respondents,
NPR, Inc. and TAG/ICIB, Inc., Intervenors.


No. 97–1346.
|


Argued April 14, 1998.
|


Decided June 12, 1998.


Synopsis
Association of nonvessel-operating common carriers petitioned for review of order of the
Surface Transportation Board, dismissing association's complaint against private cargo inspection/
tariff compliance company. The Court of Appeals, Silberman, Circuit Judge, held that: (1)
statute prohibiting federally regulated water carriers or their agents from disclosing confidential
commercial information regarding shippers' goods to competitors did not encompass tariff
compliance company's internal use of information acquired from inspecting for one vessel-
operating carrier in conducting inspections for another carrier, and (2) Board's dismissal of
complaint without allowing discovery did not violate association's statutory procedural rights.


Petition for review denied.


West Headnotes (3)


[1] Shipping Federal control
Statute prohibiting federally regulated water carriers or their agents from disclosing
shipper's confidential commercial information did not encompass private cargo inspection/
tariff compliance company's internal use of information acquired from inspecting for
one carrier in conducting inspections for another carrier; company did not “disclose”
any information within meaning of statute, as it did not reveal or “make known” any
information it received from one carrier to other carriers, nor did it lay such information
open to public view. 49 U.S.C.A. § 14908(a)(1).
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2 Cases that cite this headnote


[2] Administrative Law and Procedure Carriers
Carriers Supervision by public officers in general
To extent statutory term was ambiguous as applied to situation under review, Court of
Appeals was required to defer to Surface Transportation Board's construction of term if
it was a permissible one.


1 Cases that cite this headnote


[3] Shipping Federal control
Surface Transportation Board's dismissal of complaint without allowing discovery did not
violate complainant's statutory procedural rights, where Board thought that issue raised by
complainant was essentially a legal one and saw no basis for going through discovery and
protracted proceedings in order to permit complainant to pursue legal claims that would
ultimately prove fruitless. 49 U.S.C.A. § 14701(b).


1 Cases that cite this headnote


*1362  **292  On Petition for Review of an Order of the Surface Transportation Board.


Attorneys and Law Firms


Rick A. Rude argued the cause and filed the briefs for petitioner.


Craig M. Keats, Associate General Counsel, Surface Transportation Board, argued the cause for
respondents, with whom Joel I. Klein, Assistant Attorney General, United States Department
of Justice, Robert B. Nicholson and Robert J. Wiggers, Attorneys, and Henri F. Rush, General
Counsel, Surface Transportation Board, were on the brief.


Dennis N. Barnes and John J. Mullenholz were on the joint brief for intervenors NPR, Inc. and
TAG/ICIB, Inc.


Before: SILBERMAN, HENDERSON, and ROGERS, Circuit Judges.
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Opinion


Opinion for the Court filed by Circuit Judge SILBERMAN.


SILBERMAN, Circuit Judge:


Caribbean Shippers Association, Inc. petitions for review of a Surface Transportation Board order
dismissing its complaint against NPR, Inc. and TAG/ICIB, Inc. (TAG). Caribbean *1363  **293
alleges that NPR and TAG violated the statutory provision which prohibits federally regulated
water carriers or their agents from disclosing confidential commercial information regarding
shippers' goods to competitors. We deny the petition.


I.


Caribbean Shippers Association's members are non-vessel operating common carriers that ship
containerized freight between the continental United States and Puerto Rico. These “carriers” are
similar to surface freight forwarders; they aggregate small shipments at origin, buy space on a
vessel, and provide distribution services at destination. NPR and two other vessel operating carriers
—Sea–Land Service, Inc. and Crowley American Transport, Inc.—control approximately 90%
of the market in the United States/Puerto Rico route. All three utilize TAG, a private policing
organization which inspects cargo, to ensure tariff compliance. TAG obtains from the carriers the
information that customers furnish along with their cargo. It may open and examine the contents of
shipments to verify the accuracy of that information and thus assure that customers like Caribbean's
members are adhering to the carriers' tariffs, which are on file with the STB.


In 1996, Caribbean complained to the Board that NPR and TAG had disclosed shipment and
routing information to its members' competitors and to other water carriers in violation of 49 U.S.C.
§ 14908(a)(1), which provides:


A [water carrier or broker subject to regulation by the Surface Transportation
Board] or an officer, receiver, trustee, lessee, or employee of that carrier
or broker, or another person authorized by that carrier or broker to receive
information from that carrier or broker may not disclose to another person,
except the shipper or consignee, ... information about the nature, kind, quantity,
destination, consignee, or routing of property tendered or delivered to that carrier
or broker for transportation ... without the consent of the shipper or consignee
if that information may be used to the detriment of the shipper or consignee or
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may disclose improperly to a competitor the business transactions of the shipper
or consignee.


(Emphasis added.) Although Caribbean initially contended that TAG directly disclosed
information gained in the process of conducting inspections for carriers, its later theory was that
NPR's disclosure of confidential information to TAG was tantamount to disclosure to Sea–Land
and Crowley, the other carriers for which TAG performs inspections. According to petitioner,
because TAG policed for the three different carriers, it impermissibly served as an “informational
clearinghouse” with “a vast archive of confidential commercial information,” which it used for
the benefit of its clients. It asked the Board to issue a cease and desist order and to further require
TAG to return all of the records it had obtained from NPR to the carrier's customers. The Board
characterized Caribbean's argument in the following manner:


when it is working for Crowley, TAG may pay particular attention to a shipper
that it knows, as a result of its work for NPR or Sea–Land, has a history of
misdescribing shipments. It is this ability to use information it has obtained while
working for one [carrier] in the course of inspections for another [carrier] that
[Caribbean] characterizes as an unlawful disclosure of information.


Caribbean Shippers Ass'n, Inc., No. WCC–100 (Mar. 18, 1997) (emphasis added). Caribbean never
made quite clear to the Board why the arrangement between the three water carriers and TAG
caused it “detriment”—or harm of any sort. The only harm it identified was its assertion that
the carriers used TAG to purposefully delay their members' shipments—and thereby induce their
customers to ship directly with the water carriers. But it did not explain why TAG would be better
able to delay shipments because it inspected for all three carriers.


The Board dismissed Caribbean's complaint as not stating “reasonable grounds for investigation
and action.” 49 U.S.C. § 14701(b) (1994). The Board reasoned that the statute was aimed at “actual
disclosures of information” not the transfer of information among TAG employees concerning
lessons learned about the practices of certain *1364  **294  shippers. And even if TAG's
operations constituted a disclosure within the meaning of § 14908(a)(1), it was not a prohibited
disclosure. TAG should be encouraged to use the experience it gained in working for all three
carriers to prevent fraud.


II.
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[1]  [2]  Petitioner challenges the Board's statutory interpretation, suggesting that § 14908(a)
(1)'s “disclosure” has a plain meaning that includes TAG's internal use of information acquired
from inspecting for one carrier in conducting inspections for another carrier. We disagree. THE
RANDOM HOUSE COLLEGE DICTIONARY (REVISED ED.1980) 378 defines “disclose” to
mean: “1. to make known; reveal or uncover. 2. to cause to appear; lay open to view.” Under this
definition, it does not seem that TAG discloses a shipper's confidential information to anyone. TAG
does not “reveal” or “make known” any information it receives from one carrier to other carriers;
indeed, its contracts with its clients explicitly prohibit TAG from doing so. And it certainly does
not lay such information open to public view. We think the statute's term “disclosure” is at least
ambiguous as applied to this situation and therefore under Chevron we must defer to the Board's
construction if it is a permissible one. Chevron U.S.A. Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984).


That the Board's interpretation of “disclosure” is permissible we have no doubt. Caribbean
contends that § 14908(a)(1) should be read in tandem with § 14908(b)(3) (1994), a statutory
exemption allowing a carrier to give information “to another carrier or its agent to adjust mutual
traffic accounts in the ordinary course of business.” Petitioner asserts that § 14908(b)(3) is the
only circumstance under which a carrier is permitted to disclose confidential shipper information
to another carrier. But that argument, a tenuous use of the expressio unius canon, see Shook v.
District of Columbia Fin. Responsibility and Management Assistance Auth., 132 F.3d 775, 783
n. 5 (D.C.Cir.1998), assumes that TAG does “disclose” information—which is the very issue in
this case.


It is impossible to imagine any reason why TAG's operation can be thought to offend the obvious
policy grounds that underlie § 14908(a)(1)—the provision is clearly designed to prevent the
disclosure of useful competitive information to other shippers. 1  Certainly petitioner is not entitled
to seek less vigilant enforcement of tariff compliance activities. The statute governing STB-
regulated water carriers expressly requires that carriers file their rates in tariffs, and that they collect
only the filed tariff rate. 49 U.S.C. § 13702 (1994). The Board believes TAG performs a valuable
service by helping carriers comply with this “filed rate doctrine.” Cf. Maislin Indus., U.S., Inc. v.
Primary Steel, Inc., 497 U.S. 116, 132, 110 S.Ct. 2759, 111 L.Ed.2d 94 (1990) (explaining that
under the Interstate Commerce Act, collection of filed rates is “utterly central” to administration
of the statute). Were the STB to adopt Caribbean's interpretation of the statute, a company such as
TAG would no longer be as effective at preventing fraud. It would either have to limit its inspection
activities to one carrier—an option under which it probably could not stay in business—or set up
Chinese walls between units inspecting for different carriers. Under either scenario, the outcome
would be less effective tariff enforcement and presumably more undetected violations of the law. 2
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1 Petitioner claims that as freight forwarders its members actually compete with the carriers.
Even though that is true in some sense, petitioner never shows why TAG's practice causes
competitive injury and, in any event, the Commission reasonably interpreted the section to
protect only against disclosure to shipper competitors.


2 For similar reasons, even if petitioner's interpretation of disclosure were accepted, it would
still face an insurmountable difficulty in challenging the Board's conclusion that it did not
suffer a “detriment” or that the disclosure was improper.


At oral argument, we gained the impression that petitioner's real concern is that so long as TAG
performs the inspection service for all three carriers it is more difficult for petitioner to play
one against the other. If a shipper is unhappy about the manner in which TAG categorizes its
merchandise, for example, it is hard for that shipper to gain more favorable treatment elsewhere
because each of the major carriers in the market uses *1365  **295  TAG. But competition in
inspection efficiency, or more accurately inefficiency, is hardly the sort of competition the statute
is designed to protect. 3


3 Indeed, if that is petitioner's injury, it is doubtful that it would have prudential standing; and it
seems that it runs afoul of the court's chutzpah doctrine. See Marks v. Commissioner, 947 F.2d
983, 986 (D.C.Cir.1991) (fugitives from criminal prosecution argued that inadequate efforts
were made to notify them of tax delinquency); Harbor Ins. Co. v. Schnabel Found. Co., 946
F.2d 930, 937 & n. 5 (D.C.Cir.1991) (subcontractor asserted contractor was negligent for
relying on subcontractor's advice).


[3]  Carribean also complains that it was denied its statutory procedural rights because the STB
dismissed its complaint without allowing discovery. But 49 U.S.C. § 14701(b) allows the Board
to “dismiss a complaint that it determines does not state reasonable grounds for investigation and
action.” Here, the Board thought that the issue raised by Caribbean was essentially a legal one
and saw “no basis for going through discovery and protracted proceedings in order to permit
[Caribbean] to pursue legal claims that will ultimately prove fruitless.” As we have previously
stated, “the conduct and extent of discovery in agency proceedings is a matter ordinarily entrusted
to the expert agency in the first instance and will not, barring the most extraordinary circumstances,
warrant the Draconian sanction of overturning a reasoned agency decision.” Trailways Lines, Inc.
v. ICC, 766 F.2d 1537, 1546 (D.C.Cir.1985). In this case, there is little dispute as to how TAG
uses the information it receives from carriers; Caribbean here objects to the manner in which TAG
readily acknowledges it uses the information. While discovery into TAG's operations might be
useful to Caribbean's members for other reasons, we agree with the Board that discovery for the
purpose of resolving petitioner's complaint would have not been worthwhile. See id. (discovery
not required when seen by an agency as unlikely to affect its decision).
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* * * *


Accordingly, Caribbean's petition for review is denied.


So ordered.


All Citations


145 F.3d 1362, 1999 A.M.C. 301, 330 U.S.App.D.C. 292


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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GEORGE A. COLLIER, Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent; MCA, INC., et al., Real Parties in Interest.


No. B050670.
Court of Appeal, Second District, Division 4, California.


Mar. 26, 1991.


SUMMARY


The former employee of a record manufacturer brought an action against the manufacturer for
wrongful termination in violation of public policy, breach of the covenant of good faith and fair
dealing, and breach of an implied contract. Plaintiff alleged that he was terminated in retaliation
for checking on, trying to prevent, and reporting to defendant possible illegal conduct (bribery and
kickbacks, tax evasion, drug trafficking, money laundering, and violations of the federal antitrust
laws) by other employees. Defendant demurred to the cause of action for wrongful termination
in violation of public policy, and the trial court sustained the demurrer without leave to amend.
Plaintiff petitioned for writ relief. (Superior Court of Los Angeles County, No. NCC 26960B,
Stephen E. O'Neil, Judge.)


The Court of Appeal issued a writ of mandate directing the trial court to set aside its order
sustaining the demurrer and to issue a new and different order overruling the demurrer. The court
held that plaintiff's report served not only the interests of his employer, but also the public interest
in deterring crime and the interests of innocent persons (recording artists, state and federal tax
authorities, and record retailers) who stood to suffer specific harm from suspected illegal conduct.
The court held that retaliation by an employer when an employee seeks to further the well-
established public policy against crime in the workplace seriously impairs the public interest, even
when the employee is not coerced to participate or restrained from exercising a fundamental right.
(Opinion by Epstein, J., with George, Acting P. J., and Goertzen, J., concurring.) *1118
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Mandamus and Prohibition § 35--Mandamus--To Courts and Court Officers-- Pleading--Scope of
Review of Trial Court's Sustaining of Demurrer.
In a proceeding for a writ of mandate challenging a trial court order sustaining a demurrer without
leave to amend, the court must assume the truth of all properly pleaded material allegations of the
complaint in evaluating the validity of the trial court's action. The court does not decide whether
the petitioner will be able to prove the allegations, nor does it consider the possible difficulty in
making such proof; the court considers only whether he has alleged facts showing an entitlement
to some relief.


(2)
Employer and Employee § 9--Actions for Wrongful Discharge--Public Policy Limits on Right to
Discharge At Will.
Although under Lab. Code, § 2922, an employment contract of indefinite duration is generally
terminable at the will of either party, an employer's traditional right to discharge an at-will
employee is subject to limits imposed by public policy, since otherwise the threat of discharge
could be used to coerce employees into committing crimes, concealing wrongdoing, or taking
other action harmful to the public weal. Thus, a tort action for wrongful discharge may lie where
the termination violates a fundamental public policy. The employer cannot condition employment
upon required participation in unlawful conduct by the employee, and a discharge based on an
employee's refusal to engage in such conduct may give rise to a tort action for wrongful discharge.
A public policy basis for a wrongful discharge action also has been recognized where an employee
is discharged after complaining to his or her employer about working conditions or practices that
the employee reasonably believes to be unsafe.


[Modern status of rule that employer may discharge at-will employee for any reason, note, 12
A.L.R.4th 544. See also Cal.Jur.3d (Rev), Employer and Employee, § 63; 2 Witkin, Summary
of Cal. Law (9th ed. 1987) Agency, § 169.]


(3a, 3b)
Employer and Employee § 9.2--Actions for Wrongful Discharge-- Pleading--Discharge in
Retaliation for Reporting to Employer Crimes of Other Employees.
In an action against a record manufacturer by a former employee alleging that he was terminated in
retaliation for reporting to defendant suspected illegal conduct by other employees, the trial court
erred in sustaining without leave to amend defendant's demurrer to plaintiff's cause of action for
wrongful *1119  termination in violation of public policy. The suspected illegal activity involved
bribery and kickbacks, tax evasion, drug trafficking, money laundering, and violations of the
federal antitrust laws. Plaintiff's report, therefore, served not only the interests of his employer, but
also the public interest in deterring crime and the interests of innocent persons (recording artists,
state and federal tax authorities, and record retailers) who stood to suffer specific harm from the
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suspected illegal conduct. Retaliation by an employer when an employee seeks to further the well-
established public policy against crime in the workplace seriously impairs the public interest, even
when the employee is not coerced to participate or restrained from exercising a fundamental right.


(4)
Employer and Employee § 9--Actions for Wrongful Discharge--Public Policy Limits on Right to
Discharge At Will--“Whistle-blowing” Statute.
Lab. Code, § 1102.5, subd. (b), which prohibits employer retaliation against an employee who
reports a reasonably suspected violation of the law to a government or law enforcement agency,
reflects the broad public policy interest in encouraging workplace “whistle-blowers,” who may
without fear of retaliation report concerns regarding an employer's illegal conduct. This public
policy is the modern day equivalent of the long- established duty of the citizenry to bring to public
attention the doings of a lawbreaker.


COUNSEL
Michael S. Duberchin for Petitioner.
No appearance for Respondent.
Rosenfeld, Meyer & Susman, Allison Weiner Fechter and Walter S. Weiss for Real Parties in
Interest.


EPSTEIN, J.


In this case we conclude that an employee who is terminated in retaliation for reporting to his
or her employer reasonably suspected *1120  illegal conduct by other employees that harms the
public as well as the employer, has a cause of action for wrongful discharge. 1


1 The parties have not raised and we do not consider any issues with respect to application of
the exclusive remedy provisions of the workers' compensation act to a cause of action for
wrongful discharge. (See Shoemaker v. Myers (1990) 52 Cal.3d 1 [276 Cal.Rptr. 303, 801
P.2d 1054].)


Factual and Procedural Summary
(1) Because this case challenges the sustaining of a demurrer without leave to amend, “we must,
under established principles, assume the truth of all properly pleaded material allegations of the
complaint in evaluating the validity of the trial court's action.” (Tameny v. Atlantic Richfield Co.
(1980) 27 Cal.3d 167, 170 [164 Cal.Rptr. 839, 610 P.2d 1330, 9 A.L.R.4th 314].) At this pleading
stage, we do not decide whether petitioner will be able to prove the allegations, nor do we consider
the possible difficulty in making such proof; we consider only whether he has alleged facts showing
an entitlement to some relief. (See Nagy v. Nagy (1989) 210 Cal.App.3d 1262, 1267-1268 [258
Cal.Rptr. 787].)
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According to the third amended complaint, petitioner George Collier worked for respondent MCA,
Inc., for 10 years, rising to the position of West Coast regional manager. MCA, Inc., is in the
business of producing, marketing and selling phonograph records and other recorded products.
Appellant's office was located at MCA's Sun Valley distribution center. From that location,
MCA shipped phonograph records and other recorded products, at no cost to the recipients, for
promotional purposes. These products were known as “cleans” because they were not marked
with any notation limiting them to nonsale or promotional purposes only. “Cleans” had a definite
monetary value to a recipient who chose to ignore their promotional purpose, since they could
be sold in the retail market or returned to MCA for credit, either choice resulting in profit to the
recipient, who had received the products without charge.


The complaint further alleges that in early 1984, Collier became suspicious of criminal conduct
when he noticed that certain recipients of large quantities of “cleans” did not ordinarily handle that
type of product. He therefore required that shipping personnel give him copies of all documentation
for shipping “cleans” ordered by certain MCA vice-presidents. He also reported his suspicions to
higher management on at least three occasions between April 10 and May 30, 1984. On June 8,
1984, Collier was fired, purportedly for failing to perform his job adequately. He claims that this
reason was pretextual and that he actually was terminated in retaliation *1121  for checking on,
trying to prevent, and reporting possible illegal conduct to MCA officials.


Collier brought an action against MCA, Inc. In his third amended complaint, the charging pleading,
he asserts three causes of action: (1) wrongful termination in violation of public policy; (2) breach
of the covenant of good faith and fair dealing; and (3) breach of implied contract. MCA demurred
to the first cause of action, arguing that under Foley v. Interactive Data Corp. (1988) 47 Cal.3d
654 [254 Cal.Rptr. 211, 765 P.2d 373], a plaintiff cannot state a cause of action for wrongful
termination based on reporting a fellow employee's illegal conduct to his or her employer. The
trial court sustained the demurrer to the first cause of action without leave to amend.


Collier filed a petition for writ of mandate, seeking an order vacating the trial court's ruling
sustaining the demurrer without leave to amend. We issued an alternative writ, and now grant the
relief sought.


Discussion
(2) Although an employment contract of indefinite duration is generally terminable at the will of
either party (Lab. Code, § 2922), for several decades our courts have recognized that an employer's
traditional right to discharge an at-will employee is “subject to limits imposed by public policy,
since otherwise the threat of discharge could be used to coerce employees into committing crimes,
concealing wrongdoing, or taking other action harmful to the public weal.” (Foley v. Interactive
Data Corp., supra, 47 Cal.3d 654, 665.) Thus a tort action for wrongful discharge may lie where
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the termination violates a fundamental public policy. (Tameny v. Atlantic Richfield Co., supra, 27
Cal.3d 167, 176.)


In Tameny, the plaintiff alleged that he was terminated for refusing to engage in price fixing in
violation of the Sherman Antitrust Act (15 U.S.C. § 1 et seq.) and the Cartwright Act (Bus. & Prof.
Code, § 16720 et seq.). The Supreme Court held that “the employer cannot condition employment
upon required participation in unlawful conduct by the employee” and that a discharge based on an
employee's refusal to engage in such conduct may give rise to a tort action for wrongful discharge.
(27 Cal.3d at p. 178.) This holding was premised upon the fundamental public policies embodied
in California's penal statutes. (Id. at p. 176.)


A public policy basis for a wrongful discharge action also has been recognized where an employee
is discharged after complaining to his or her employer about working conditions or practices
which the employee reasonably believes to be unsafe. In *1122  Hentzel v. Singer Co. (1982)
138 Cal.App.3d 290, 298 [188 Cal.Rptr. 159, 35 A.L.R.4th 1015], the court noted an employer's
statutory duty under Labor Code section 6400 et seq. to provide a safe and healthful work
environment and to avoid hazardous conditions, and explained: “Achievement of the statutory
objective—a safe and healthy working environment for all employees—requires that employees
be free to call their employer's attention to such conditions, so that the employer can be made aware
of their existence, and given opportunity to correct them if correction is needed. The public policy
thus implicated extends beyond the question of fairness to the particular employee; it concerns
protection of employees against retaliatory dismissal for conduct which, in light of the statutes,
deserves to be encouraged, rather than inhibited.”


The California Supreme Court further defined the public policy exception to the at-will
employment doctrine in Foley v. Interactive Data Corp., supra, 47 Cal.3d 654. In that case,
the plaintiff alleged that he was discharged after reporting to his employer that his newly
hired supervisor was currently under investigation by the Federal Bureau of Investigation for
embezzlement from the supervisor's former employer. The court found this conduct did not
implicate any basic public policy: “When the duty of an employee to disclose information to his
employer serves only the private interest of the employer, the rationale underlying the Tameny
cause of action is not implicated.” (47 Cal.3d at pp. 670-671, fn. omitted.) The court distinguished
earlier case law, explaining: “Past decisions recognizing a tort action for discharge in violation of
public policy seek to protect the public, by protecting the employee who refuses to commit a crime
(Tameny, supra, 27 Cal.3d 167; Petermann, supra, 174 Cal.App.2d 184 [344 P.2d 25]), who reports
criminal activity to proper authorities (Garibaldi v. Lucky Food Stores, Inc. (9th Cir. 1984) 726 F.2d
1367, 1374; Palmateer v. International Harvester Co., supra, 421 N.E.2d 876, 879-880), or who
discloses other illegal, unethical, or unsafe practices (Hentzel v. Singer Co. (1982) 138 Cal.App.3d
290 [188 Cal.Rptr. 159, 35 A.L.R.4th 1015] [working conditions hazardous to employees]). No
equivalent public interest bars the discharge of the present plaintiff.” (47 Cal.3d at p. 670.)
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(3a) The case before us involves public policy implications not presented in Foley. The plaintiff
in Foley merely reported that another employee was being investigated for possible past criminal
conduct at a previous job. His action served only the interest of his employer. The petitioner in this
case reported his suspicion that other employees were currently engaged in illegal conduct at the
job, specifically conduct which may have violated laws against bribery and kickbacks (Pen. Code,
§ 641.3); embezzlement (Pen. Code, § 504); tax evasion (Rev. & Tax. Code, § 7152; 26 U.S.C. §§
7201, 7202); and possibly even drug trafficking and money laundering. It is also *1123  inferable
from the pleading that the suspect conduct amounted to differential pricing, a form of price
discrimination that violates federal anti-trust laws (15 U.S.C. §§ 1, 13). Petitioner's report served
not only the interests of his employer, but also the public interest in deterring crime and, as we next
discuss, the interests of innocent persons who stood to suffer specific harm from the suspected
illegal conduct. His report, then, was a disclosure of “illegal, unethical or unsafe practices” which
has been recognized in California as supporting a tort action for wrongful discharge in violation
of public policy. (Foley v. Interactive Data Corp., supra, 47 Cal.3d at p. 670.)


It is not just a financial loss to the employer that resulted from the alleged wrongdoing. Petitioner
also alleges that MCA recording artists were deprived of royalty payments for the improperly
distributed products, and that state and federal tax authorities were deprived of appropriate tax
revenues for “cleans” that were improperly sold. In addition, retailers who had to pay for the
MCA products that others received without charge allegedly suffered a competitive disadvantage
in pricing these same products. The circle of harm resulting from the alleged wrongdoing
encompassed far more than the purely private interest of petitioner's employer.


(4) Labor Code section 1102.5, subdivision (b), which prohibits employer retaliation against
an employee who reports a reasonably suspected violation of the law to a government or
law enforcement agency, reflects the broad public policy interest in encouraging workplace
“whistleblowers,” who may without fear of retaliation report concerns regarding an employer's
illegal conduct. This public policy is the modern day equivalent of the long-established duty of
the citizenry to bring to public attention the doings of a lawbreaker. (See Comment, Protecting
the Private Sector at Will Employee Who “Blows the Whistle”: A Cause of Action Based Upon
Determinants of Public Policy (1977) 1977 Wis. L. Rev. 777.) Even though the statute addresses
employee reports to public agencies rather than to the employer and thus does not provide direct
protection to petitioner in this case, it does evince a strong public interest in encouraging employee
reports of illegal activity in the workplace. (See Verduzco v. General Dynamics, Convair Div.
(S.D.Cal. 1990) 742 F.Supp. 559, 562.)


If public policy were strictly circumscribed by this statute to provide protection from retaliation
only where employees report their reasonable suspicions directly to a public agency, a very
practical interest in self preservation could deter employees from taking any action regarding
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reasonably founded suspicions of criminal conduct by coworkers. Under that circumstance, an
employee who reports his or her suspicions to the employer would risk termination or other
workplace retaliation. If this employee *1124  makes a report directly to a law enforcement
agency, the employee would be protected from termination or other retaliation by the employer
under Labor Code section 1102.5, but would face an obvious disruption of his or her relationship
with the employer, who would be in the unfortunate position of responding to a public agency
without first having had an opportunity to deal internally with the suspected problem. These
discouraging options would leave the employee with only one truly safe course: do nothing at all.


The situation is no better for the responsible employer, who would be deprived of information
which may be vital to the lawful operation of the workplace unless and until the employee deems
the problem serious enough to warrant a report directly to a law enforcement agency. Clearly, the
fundamental public interest in a workplace free from illegal practices would not be served by this
result.


(3b) Where, as here and in Tameny, the alleged misconduct involves violations of the antitrust laws,
the public interest in encouraging an employee to report the violation is even clearer. Antitrust laws
provide for both criminal prosecution and civil liability. (See, e.g., 15 U.S.C. §§ 1, 4, 13a.) In Blue
Shield of Virginia v. McCready (1982) 457 U.S. 465, 472 [73 L.Ed.2d 149, 156, 102 S.Ct. 2540],
the United States Supreme Court noted the broad scope of citizen enforcement of the antitrust
laws, quoting with emphasis the language of section 4 of the Clayton Act, which provides a treble-
damages remedy to “ '[a]ny person who shall be injured in his business or property by reason of
anything forbidden in the antitrust laws,' (15 U.S.C. § 15, emphasis added).” The court pointed
to the lack of restrictive language in that section, explaining that it “reflects Congress' 'expansive
remedial purpose' in enacting § 4: Congress sought to create a private enforcement mechanism
that would deter violators and deprive them of the fruits of their illegal actions, and would provide
ample compensation to the victims of antitrust violations. [Citations.] As we have recognized,
'[]the statute does not confine its protection to consumers, or to purchasers, or to competitors, or
to sellers. ... The Act is comprehensive in its terms and coverage, protecting all who are made
victims of the forbidden practices by whomever they may be perpetrated.' [Citation.]” (457 U.S.
at p. 472 [73 L.Ed.2d at p. 156].)


The public nature of the interest at stake in this case becomes apparent under the hypothetical
test suggested in the margin of the Foley decision. (47 Cal.3d at p. 670, fn. 12) In explaining
why there was no public interest in the case before it, the court noted that if an employer and
employee expressly agreed that the employee had no obligation to, and should not, inform the
employer of any adverse information the employee learned about *1125  a fellow employee's
background, nothing in the state's public policy would render such an agreement void. The court
observed: “Because here the employer and employee could have agreed that the employee had no
duty to disclose such information, it cannot be said that an employer, in discharging an employee
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on this basis, violates a fundamental duty imposed on all employers for the protection of the public
interest.” (47 Cal.3d at p. 671, fn. 12.) This is because the adverse information in Foley served
only the employer's interest, not the public's interest, and thus there was no public interest at stake
in preventing such report.


That is a critical distinction between the facts alleged in Foley and those in this case. As we have
seen, the burden of suspected misconduct in this case was not confined to the interests of the
employer alone. An agreement prohibiting an employee from informing anyone in the employer's
organization about reasonably based suspicions of ongoing criminal conduct by coworkers would
be a disservice not only to the employer's interests, but also to the interests of the public and would
therefore present serious public policy concerns not present in Foley. 2


2 We do not address internal policies that an employer might establish designating particular
personnel within the organization to receive reports from employees regarding suspected
criminal activity. Such arrangements do not prohibit an employee from making a report, but
simply regulate the method for reporting.


The Hentzel decision, cited with approval in Foley, provides a useful illustration. In that case,
an employee protested what he considered to be hazardous working conditions caused by other
employees smoking in the workplace. He was terminated and brought an action for wrongful
discharge, claiming that his termination was in retaliation for his complaints about working
conditions. The Hentzel court held that on those facts, the employee had a viable cause of action for
wrongful termination because the discharge in retaliation for his report implicated the public policy
interest in a safe and healthy working environment for employees. Here, the public interest is in
a lawful, not criminal, business operation. Attainment of this objective requires that an employee
be free to call his or her employer's attention to illegal practices, so that the employer may prevent
crimes from being committed by misuse of its products by its employees. (See Hentzel v. Singer
Co., supra, 138 Cal.App.3d at p. 298.)


We recognize that a contrary result was reached in a decision by the Fourth District in American
Computer Corp. v. Superior Court (1989) 213 Cal.App.3d 664 [261 Cal.Rptr. 796]. We find that
case factually distinguishable, and further observe that one of the principles upon which it was
based is no longer tenable in light of a recent decision by the California Supreme Court. *1126


In American Computer, the employee told his employer that he believed certain individuals were
receiving consulting fees without rendering any services to the company. The employee was told
not to concern himself with the consulting fees, and soon after that he was fired. Emphasizing that
the employee had not been ordered to embezzle from the company and was not being punished for
reporting criminal activity to law enforcement, the court concluded that no interest other than the
employer's was served by the employee's report to his superiors. It therefore held that the employee
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had not alleged a discharge in violation of public policy within the requirements of Foley. (213
Cal.App.3d at p. 668.)


Looking first at the factual distinction, we note that the victim of the wrongdoing reported in
American Computer was the employer itself, not other members of the public. The wrongdoing
alleged in this case, which Collier believed violated federal antitrust laws and California laws
prohibiting bribery and kickbacks, affected members of the public including recording artists,
record retailers, and tax authorities, as well as the employer.


The court in American Computer focused on the absence of the employer's attempt to coerce the
employee to engage in criminal conduct and the absence of a direct violation of a statute protecting
the employee's rights. (American Computer Corp. v. Superior Court, supra, 213 Cal.App.3d at
p. 668.) In Rojo v. Kliger (1990) 52 Cal.3d 65 [276 Cal.Rptr. 130, 801 P.2d 373], our Supreme
Court rejected a similar argument in the context of a wrongful discharge action based on sex
discrimination. It had been argued that Tameny claims should be limited to situations where
the employer coerces an employee to commit an act that violates public policy, or restrains an
employee from exercising a fundamental right, privilege or obligation. The court held that the
discharge of an employee because of her resistance and objection to sexual harassment contravened
a fundamental and substantial public policy. “In light of our conclusion, we reject defendant's
argument that Tameny claims should be limited to situations where, as a condition of employment,
the employer 'coerces' an employee to commit an act that violates public policy, or 'restrains' an
employee from exercising a fundamental right, privilege or obligation. The contention is without
merit. Although decided in the factual contexts of coercion (Tameny, supra, 27 Cal.3d 167) and
restraint (Foley, supra, 47 Cal.3d 654), neither Tameny nor Foley excludes wrongful discharge
claims based solely on sex discrimination or sexual harassment. To the contrary, the cases strongly
imply that an action for wrongful discharge will lie when, as here, the basis of the discharge
contravenes a fundamental public policy.” (Rojo v. Kliger, supra, 52 Cal.3d at p. 91.)


In Rojo, supra, the court recognized a “fundamental public interest in a workplace free from the
pernicious influence of sexism.” So long as such *1127  sexism exists, “we are all demeaned.” (52
Cal.3d at p. 90, italics in the original.) The fundamental public interest in a workplace free from
crime is no less compelling. The public policy of this state against crime in the workplace is
reflected in the Penal Code sections declaring unlawful the acts of embezzlement (Pen. Code, §
504) and commercial bribery (Pen. Code, § 641.3), and in the federal antitrust laws. (See Tameny v.
Atlantic Richfield Co., supra, 27 Cal.3d at p. 173.) Retaliation by an employer when an employee
seeks to further this well-established public policy by responsibly reporting suspicions of illegal
conduct to the employer seriously impairs the public interest, even though the employee is not
coerced to participate or restrained from exercising a fundamental right. The absence of such
coercion and restraint does not defeat a legal action for wrongful termination. (See Rojo v. Kliger,
supra, 52 Cal.3d at p. 91.)
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Disposition
Mandate shall issue directing the respondent court to set aside its order sustaining the demurrer
to petitioner's first cause of action, and to issue a new and different order overruling the demurrer
to that cause of action.


George, Acting P. J., and Goertzen, J., concurred.
The petition of real parties in interest for review by the Supreme Court was denied June 27, 1991.
*1128


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Collier v. Superior Court, (1991) 228 Cal.App.3d 1117






Colores v. Board of Trustees, 105 Cal.App.4th 1293 (2003)
130 Cal.Rptr.2d 347, 173 Ed. Law Rep. 617, 19 IER Cases 1018, 25 NDLR P 126...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


105 Cal.App.4th 1293, 130 Cal.Rptr.2d 347, 173 Ed. Law Rep. 617, 19 IER Cases
1018, 25 NDLR P 126, 03 Cal. Daily Op. Serv. 1066, 2003 Daily Journal D.A.R. 1325


LILLIAN L. COLORES, Plaintiff and Appellant,
v.


BOARD OF TRUSTEES OF THE CALIFORNIA
STATE UNIVERSITY et al., Defendants and Appellants.


No. B151173.
Court of Appeal, Second District, Division 3, California.


Jan. 31, 2003.


SUMMARY


The trial court granted summary judgment for a university and related defendants in an action by an
employee for constructive discharge in violation of public policy. Plaintiff alleged that defendants
targeted her for removal from employment because of her involvement in uncovering unlawful
activities on the campus. Plaintiff alleged that she had a physical disability which was exacerbated
by stress, that defendants intentionally made her job extremely stressful, and that they did this to
accomplish their goal of causing her to leave her employment. (Superior Court of Los Angeles
County, No. BC209667, Ralph W. Dau, Judge.)


The Court of Appeal reversed and remanded for further proceedings. The court held that there
were triable issues of material fact concerning whether plaintiff was constructively discharged,
and that plaintiff's disability retirement did not preclude her from claiming constructive discharge.
The court held that the standard by which a constructive discharge is determined is an objective
one: the question is whether a reasonable person faced with the alleged intolerable employer
actions or conditions of employment would have no reasonable alternative except to quit. Plaintiff's
evidence met that standard, including evidence highlighting the difference between how her job
skills were characterized by her fellow employees and her written evaluations and her supervisor's
apparently negative vision of her future at the university. It was immaterial to plaintiff's status as
a whistleblower that her superior reported the university's misconduct to the authorities. Plaintiff
knew that her superior would not conceal the information but rather would conduct an investigation
into the matter, as she did, and thus plaintiff herself did not need to inform the authorities. The court
also held that plaintiff presented sufficient evidence of an implied contract of employment, and
that plaintiff's disability retirement did not preclude a finding of constructive discharge. (Opinion
by Croskey, Acting P. J., with Kitching and Aldrich, JJ., concurring.) *1294
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 26--Appellate Review--Scope of Review.
An appellate court conducts a de novo review of an order granting summary judgment. In doing
so, the court applies the same rules the trial court was required to apply in deciding the motion
for summary judgment.


(2)
Summary Judgment § 6--Motion--Burden of Production.
A party moving for summary judgment bears the initial burden of production of a prima facie
showing that there is no triable issue of material fact and it is entitled to judgment as a matter of
law. Only if the party carries that burden is the opponent faced with a burden of production of her
or his own to make a prima facie showing of the existence of a triable issue of material fact. A
prima facie showing is one that is sufficient to support the position of the party in question.


(3)
Summary Judgment § 6--Motion--Burden of Persuasion.
Generally, from commencement to conclusion, the party moving for summary judgment bears the
burden of persuasion that there is no triable issue of material fact and that he or she is entitled to
judgment as a matter of law. There is a triable issue of material fact if the evidence would allow
a reasonable trier of fact to find the underlying fact in favor of the party opposing the motion in
accordance with the applicable standard of proof. Thus, a plaintiff bears the burden of persuasion
that each element of the cause of action in question has been proved, and hence that there is no
defense thereto. A defendant bears the burden of persuasion that one or more elements of the cause
of action in question cannot be established, or that there is a complete defense thereto.


(4)
Summary Judgment § 6--Motion--Burden of Proof at Trial.
How the parties moving for, and opposing, summary judgment may each carry their burden
of persuasion or production depends on which party would bear what burden of proof at trial.
The placement and quantum of the burden of proof at trial are crucial for purposes of summary
judgment. Thus, if a plaintiff who would bear the burden of proof by a preponderance of evidence at
trial moves for summary judgment, he or she must present evidence that would require a reasonable
trier of fact to find any underlying material fact more likely than not-otherwise, he or she would
not be entitled to judgment as a matter of law, but would have to present evidence to a trier of fact.







Colores v. Board of Trustees, 105 Cal.App.4th 1293 (2003)
130 Cal.Rptr.2d 347, 173 Ed. Law Rep. 617, 19 IER Cases 1018, 25 NDLR P 126...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


By *1295  contrast, if a defendant moves for summary judgment against such a plaintiff, he or
she must present evidence that would require a reasonable trier of fact not to find any underlying
material fact more likely than not-otherwise, he or she would not be entitled to a judgment as a
matter of law, but would have to present his or her evidence to a trier of fact.


(5)
Summary Judgment § 6--Motion--Burden--By Defendant.
A defendant moving for summary judgment is not required to conclusively negate an element of
the plaintiff's cause of action. All that the defendant need do is to show that the plaintiff cannot
establish at least one element of the cause of action. Although he or she remains free to do so,
the defendant need not conclusively negate any such element. The defendant has shown that the
plaintiff cannot establish at least one element of the cause of action by showing that the plaintiff
does not possess, and cannot reasonably obtain, needed evidence.


(6)
Summary Judgment § 3--Propriety.
Because a summary judgment denies the adversary party a trial, it should be granted with caution.
Declarations of the moving party are strictly construed, those of the opposing party are liberally
construed, and doubts as to whether a summary judgment should be granted must be resolved in
favor of the opposing party. The court focuses on issue finding; it does not resolve issues of fact.


(7)
Employer and Employee § 9.1--Employment Relationship--Constructive Discharge.
Constructive discharge occurs when the employer's conduct effectively forces an employee to
resign. Although the employee may say, “I quit,” the employment relationship is actually severed
involuntarily by the employer's acts, against the employee's will. As a result, a constructive
discharge is legally regarded as a firing rather than a resignation. The standard by which a
constructive discharge is determined is an objective one; the question is whether a reasonable
person faced with the alleged intolerable employer actions or conditions of employment would
have no reasonable alternative except to quit.


(8)
Employer and Employee § 9.1--Employment Relationship--Constructive Discharge--Elements.
In order to establish a constructive discharge, an employee must plead and prove, by the
usual preponderance of the evidence standard, that the employer either intentionally created or
knowingly permitted working conditions that were so intolerable or aggravated at the time of the
employee's resignation that a *1296  reasonable employer would realize that a reasonable person
in the employee's position would be compelled to resign. For purposes of this standard, the requisite
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knowledge or intent must exist on the part of either the employer or those persons who effectively
represent the employer, i.e., its officers, directors, managing agents, or supervisory employees.


(9)
Employer and Employee § 9.1--Employment Relationship--Constructive Discharge--Factors.
For purposes of constructive discharge, the length of time an employee remains on the job after the
onset of the alleged intolerable conditions may be one factor in determining whether a reasonable
person would find the conditions intolerable, but neither logic nor precedent suggests it should
always be dispositive. The mere existence of illegal conduct in a workplace does not, without
more, render employment conditions intolerable to a reasonable employee. Nor does a negative
performance rating. In order to amount to a constructive discharge, adverse working conditions
must be unusually aggravated or amount to a continuous pattern before the situation will be deemed
intolerable.


(10)
Employer and Employee § 9.1--Employment Relationship--Constructive Discharge--Nature of
Action.
Standing alone, constructive discharge is neither a tort nor a breach of contract, but a doctrine
that transforms what is ostensibly a resignation into a firing. Even after establishing constructive
discharge, an employee must independently prove a breach of contract or tort in connection
with employment termination in order to obtain damages for wrongful discharge. An employee
may prove, for example, that a constructive discharge is a breach of an express or implied
contract of employment. In the absence of an express or implied agreement to the contrary, an
employment relationship without a fixed term is presumed to be validly terminable at the will
of either party, employer or employee, at any time. However, in the employment context, factors
apart from consideration and express terms may be used to ascertain the existence and content
of an employment agreement, including the personnel policies or practices of the employer, the
employee's longevity of service, actions or communications by the employer reflecting assurances
of continued employment, and the practices of the industry in which the employee is engaged.
Thus, a constructive discharge may, in particular circumstances, amount to breach of an employer's
express or implied agreement not to terminate except in accordance with specified procedures or
without good cause.


(11)
Employer and Employee § 9.1--Actions for Wrongful Discharge--In Violation of Public Policy.
Apart from the terms of an *1297  express or implied employment contract, an employer has
no right to terminate employment for a reason that contravenes fundamental public policy as
expressed in a constitutional or statutory provision. An actual or constructive discharge in violation
of fundamental public policy gives rise to a tort action in favor of the terminated employee. In order
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to sustain a claim of wrongful discharge in violation of fundamental public policy, the plaintiff
must prove that his or her dismissal violated a policy that is (1) fundamental, (2) beneficial for the
public, and (3) embodied in a statute or constitutional provision. Tort claims for wrongful discharge
typically arise when an employer retaliates against an employee for (1) refusing to violate a statute,
(2) performing a statutory obligation, (3) exercising a statutory right or privilege, or (4) reporting
an alleged violation of a statute of public importance.


(12)
Employer and Employee § 9.1--Actions for Wrongful Discharge-- Constructive Discharge--In
Violation of Public Policy--Whistle-Blowing--Stress Exacerbating Medical Problems.
In a longtime employee's action against a university for constructive discharge in violation of
public policy, plaintiff's showing was sufficient to raise a triable issue as to whether a reasonable
person, faced with the conditions under which plaintiff worked after her new supervisor came to
the university, would have felt compelled to resign. The thrust of plaintiff's suit was that defendants
targeted her for removal from employment because of her involvement in uncovering unlawful
activities on the campus. Plaintiff alleged that she had a physical disability which was exacerbated
by stress, that defendants intentionally made her job extremely stressful, and that they did this
to accomplish their goal of causing her to leave her employment. Plaintiff's evidence highlighted
the difference between how her job skills were characterized by her fellow employees and her
written evaluations, and the supervisor's apparently negative vision of her future at the university.
For example, the supervisor unsuccessfully solicited other employees to document plaintiff for
termination, stripped her of many of her duties, and assigned her work that could not be completed
in her medically mandated four-hour workday.


[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 184-H; West's
Key Number Digest, Judgment 181(27).]


(13)
Employer and Employee § 9--Actions for Wrongful Discharge--In Violation of Public Policy.
The termination of an employee in contravention of a fundamental public policy expressed in a
statute *1298  or constitutional provision can constitute a tort. To sustain an employee's claim that
he or she was discharged in violation of fundamental public policy, the plaintiff must prove the
dismissal violated a policy that is fundamental, beneficial to the public, and embodied in a statute
or constitutional provision. Such claims typically arise when an employer retaliates against the
employee because he or she refused to violate a statute, performed a statutory obligation, exercised
a statutory right or privilege, or reported an alleged violation of a statute of public importance.


(14)
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Employer and Employee § 9.1--Actions for Wrongful Discharge-- Constructive Discharge--In
Violation of Public Policy--Whistle Blowing--Report by Plaintiff's Supervisor.
In a longtime employee's action against a university for constructive discharge in violation of
public policy, the thrust of which, as set forth in her tort claim, was that defendants targeted her for
removal from employment because of her involvement in uncovering unlawful activities on the
campus, plaintiff's evidence raised a triable issue of fact as to that allegation. It was immaterial that
plaintiff's supervisor, not plaintiff, reported the alleged embezzlement to the campus police, the
city police department and the state auditor. It could be reasonably argued that plaintiff reported
the wrongdoing to her supervisor because she knew that the supervisor would not conceal the
information but rather would conduct an investigation into the matter, as she did, and thus, plaintiff
herself did not need to inform the authorities. Also, since the university was a public entity plaintiff
qualified as a whistle-blower (Lab. Code § 1102.5, subd. (b), without needing to inform another
public agency. It was also arguable that plaintiff was part of the whistle-blowing process, as were
her supervisor and another woman, and that all three women ultimately left the university because
of a new supervisor's retaliatory actions. Plaintiff presented evidence that a university human
relations manager always felt the three women were being targeted for termination.


(15)
Employer and Employee § 9.1--Actions for Wrongful Discharge-- Constructive Discharge--In
Violation of Public Policy--Whistle Blowing--Breach of Implied Contract.
In a longtime employee's action against a university for constructive discharge in violation of
public policy, the thrust of which was that defendants targeted her for removal from employment
because of her involvement in uncovering unlawful activities on the campus, plaintiff's evidence
raised a triable issue of fact that her constructive discharge was a breach of an implied employment
contract arising from the university's personnel practices *1299  and policies and from the
employee's length of service. Plaintiff's new supervisor testified that it was not the practice of
the university to terminate employees without cause, and he acknowledged there was no cause
to terminate plaintiff. Additionally, plaintiff worked for the university for over 21 years, working
her way from receptionist to director of procurement, contracts and support services, continually
receiving superior performance ratings. This was evidence of an enforceable expectation about
continued employment. Coupled with the triable issue whether plaintiff was constructively
discharged, the evidence warranted trying a cause of action for breach of an implied employment
agreement.


(16)
Employer and Employee § 9.1--Actions for Wrongful Discharge-- Constructive Discharge--
Damages--Exacerbation of Preexisting Medical Condition.
In a longtime employee's action against a university for constructive discharge in violation of
public policy, the thrust of which was that defendants targeted her for removal from employment
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because of her involvement in uncovering unlawful activities on the campus, which treatment
exacerbated her preexisting medical problems causing her to go on disability, plaintiff's application
for disability and her pension fund medical reports concerning her medical problems did not
establish that plaintiff did not suffer damages from the university's wrongful conduct. Plaintiff's
evidence raised a triable issue of fact as to that issue precluding summary adjudication for the
university.


(17)
Employer and Employee § 9.1--Actions for Wrongful Discharge-- Constructive Discharge--
Disability Retirement--Exacerbation of Preexisting Medical Condition.
In a longtime employee's action against a university for constructive discharge in violation of
public policy, the thrust of which was that defendants targeted her for removal from employment
because of her involvement in uncovering unlawful activities on the campus, which treatment
exacerbated her preexisting medical problems (fibromyalgia and rheumatoid arthritis), the fact that
plaintiff took a disability retirement that could allow her to reclaim her position if she recovered
sufficiently did not preclude a finding of constructive discharge.


(18)
Employer and Employee § 9.1--Actions for Wrongful Discharge-- Constructive Discharge--
Disability Retirement--Exacerbation of Preexisting Medical Condition--Accrual of Cause of
Action.
An action for constructive discharge in violation of public policy against a university, filed by a
longtime employee, alleging that defendants targeted her for removal from employment because
of her involvement in uncovering unlawful activities on the campus, which treatment *1300
exacerbated her preexisting medical problems, accrued for statute of limitations purposes on the
day plaintiff commenced her disability retirement, i.e., the date her employment was functionally
terminated, not on the day she applied for disability retirement.


COUNSEL
Remer, DiVincenzo & Griffith and Joseph P. DiVincenzo for Plaintiff and Appellant.
Christine Helwick, LeRoy Anderson and Abraham C. Meltzer for Defendants and Appellants.


CROSKEY, Acting P. J.


Plaintiff Lillian L. Colores appeals from a summary judgment in her suit for constructive wrongful
discharge from employment at a state university. In granting summary judgment, the trial court
ruled, as a matter of law, that the facts of this case cannot support plaintiff's allegation of
constructive discharge. Defendants are the Board of Trustees of the California State University,
James Rosser and Steven Garcia (the university, Rosser, Garcia, and, collectively, defendants).
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Rosser is the president of the university's Los Angeles campus. Garcia is the vice-president of
administration and finance at that campus.


Although plaintiff alleged eight causes of action, our opinion concerns only a cause of action
against the university for constructive wrongful termination in violation of public policy. The
university's cross-appeal challenges an order that denied its first motion for summary adjudication
of issues on that cause of action. The denial was based on the trial court's determination that an
employee who takes a disability retirement from employment is not precluded from recovering on
a wrongful constructive discharge cause of action.


The thrust of plaintiff's suit is that defendants targeted her for removal from employment because
of her involvement in uncovering unlawful activities on the campus. 1  The suit alleges that plaintiff
has a physical disability which is exacerbated by stress, that defendants intentionally made her
job *1301  extremely stressful, and that they did this to accomplish their goal of causing her to
leave her employment.


1 Fundamental public policy prohibits the retaliatory discharge of employees for whistle
blowing in the public interest. (Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654,
670-671 [254 Cal.Rptr. 211, 765 P.2d 373].) Labor Code section 1102.5, subdivision (b),
prohibits employers from retaliating against employees for disclosing information to a
government or law enforcement agency when the employee has reasonable cause to believe
that such information discloses a violation of federal or state statutes or regulations. “This
provision reflects the broad public policy interest in encouraging workplace whistle-blowers
to report unlawful acts without fearing retaliation.” (Green v. Ralee Engineering Co. (1998)
19 Cal.4th 66, 77 [78 Cal.Rptr.2d 16, 960 P.2d 1046].)


Using our independent judgment to review the rulings on the motions for summary judgment
and summary adjudication, we find there are triable issues of material fact concerning whether
plaintiff was constructively discharged, and we hold that plaintiff's disability retirement does not
preclude her from claiming constructive discharge. Therefore, the university was not entitled to
an adjudication on the fourth cause of action, for tortious constructive discharge in violation of
public policy. We will therefore reverse the summary judgment and remand the case for further
proceedings. 2


2 Plaintiff also challenges an order that sustained defendants' demurrers to three of her
causes of action. However, she has presented virtually no analysis in her appellate briefs
to support her challenge. There is no presentation of the elements of the causes of action,
and, correspondingly, no attempt to cite the facts alleged in her amended complaint that
correspond to such elements. Nor does she cite to case or statutory authority. Her opening
brief devotes a mere two pages to the demurrer issue, and her reply brief expends only one.
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She appears to invite us to examine the parties' trial court papers as a means of determining
whether the court erred in sustaining defendants' demurrers. However, it is not appropriate to
incorporate by reference, into a brief, points and authorities contained in trial court papers,
even if such papers are made a part of the appellate record. (Garrick Development Co. v.
Hayward Unified School Dist. (1992) 3 Cal.App.4th 320, 334 [4 Cal.Rptr.2d 897].) The
dearth of true legal analysis in her appellate briefs amounts to a waiver of the demurrer issue
and we treat it as such. (San Mateo County Coastal Landowners' Assn. v. County of San
Mateo (1995) 38 Cal.App.4th 523, 558-559 [45 Cal.Rptr.2d 117].)


Background of the Case


1. The Operative Complaint
According to plaintiff's complaint, she worked for the university, from February 1977 to
November 1998, in its office of administration and finance (the same department of which
defendant Garcia is now vice-president). In 1986, about halfway through her employment, she
was diagnosed as suffering from fibromyalgia, which she describes as “a disabling medical
condition marked by chronic and debilitating pain and fatigue” which can be aggravated by
stress. In 1993, the university created an “ADA” file for her (Americans with Disabilities Act).
During her employment with the university, plaintiff's job performance was consistently rated
as commendable to outstanding, she received progressive salary increases, and was a model
employee, despite her disability. *1302


Plaintiff began working at the university as a receptionist, and worked her way up to the position
of director of procurement, contracts and support services, a position which she obtained in 1983
and remained in until July 1998, when she was forced to take a full-time medical leave of absence
because the wrongful actions and omissions of the defendants caused her to become disabled from
work. By November 1998, her medical condition had not improved sufficiently to enable her to
return to work, and she applied for, and received, medical retirement with the university. Her
condition has not improved and she remains unable to return to work. She was 49 years old when
she filed this action.


Plaintiff alleges that defendant's wrongful acts against her began in July 1997, and were designed
to harass her, defame her employment reputation, and create an abusive and hostile work
environment, for the purpose of causing her an inordinate amount of stress, which would in
turn exacerbate her medical condition to the extent that she would be forced to leave her
job at the university, all of which was accomplished by defendants. Defendants Rosser's and
Garcia's motivation was their desire to “protect and maintain self-serving and unlawful acts
and practices within the administration of [the university].” These acts and practices consisted
of misappropriating state funds, equipment, and services, by and through employees in the
university's department of facilities operations. Defendants forced not only plaintiff but also two
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other women at the university out of their jobs. These women, Jacqueline Avery and Roshni
Thomas, participated with plaintiff in the uncovering of such unlawful activities.


Between the time Garcia arrived at the university and plaintiff took medical leave, he directed
numerous persons to document her for termination. They refused to do so because no cause existed
to terminate plaintiff; however, with each new directive for documentation, plaintiff became more
stressed and fearful for her job. Garcia also changed plaintiff's supervisor five times and stripped
her of many of her responsibilities, doing so in a manner that demeaned and humiliated her and
called into question her competence and honesty. After her doctor directed plaintiff to limit her
work day to four hours, one supervisor began giving her work assignments that required far
more than four hours per day to complete, and at defendants' instruction, directed her to process
leases and other documents that violated university policy and the law, which she refused to do.
Eventually, the stress of her work environment caused the chronic pain and fatigue associated with
fibromyalgia to become highly exacerbated. Since July 1998, plaintiff's health has been in ruins,
she is not likely to recover sufficiently to be able to return to work in a capacity similar to that
which she held at the university, and she has been emotionally devastated by defendants' abusive
treatment. *1303


2. Defendants' Demurrers and Motions for Summary Judgment
Plaintiff alleged eight causes of action. As noted in footnote 2, ante, three were disposed of
by demurrer. Four others were disposed of by defendants' first alternative motion for summary
judgment or adjudication, and were not made an issue in this appeal. The sole remaining count
is the one we address—plaintiff's fourth cause of action, against the university, for constructive
tortious discharge in violation of public policy. The trial court determined that as a matter of law,
plaintiff was not constructively discharged.


Issues on Appeal
Plaintiff contends the question whether she was constructively discharged presents a triable issue
of material fact and therefore the university cannot establish a complete defense to her cause of
action for constructive tortious discharge in violation of public policy. 3


3 Plaintiff also contends the university's second motion for summary judgment violated the
letter and the spirit of Code of Civil Procedure section 437c, subdivision (f)(2). However,
given our disposition of the other issues raised in this appeal, we need not and do not address
that procedural issue.


The university raises the issue as to whether there can be a constructive discharge if the plaintiff-
employee takes a disability retirement rather than simply resigning from her employment. The
university contends that, under the laws governing the Public Employees' Retirement System,
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a disability retirement does not sever the employment relationship. Thus, the argument goes,
disability retirement cannot support a claim of constructive discharge. 4  The university also
contends that plaintiff's statutory tort claim was not timely filed with the state.


4 The statutes governing the Public Employees' Retirement System (PERS) are at Government
Code section 20000 et seq.


Discussion of Plaintiff's Appeal


1. Standard of Appellate Review
(1) We conduct a de novo review of the order granting the university a summary judgment. (Price
v. Wells Fargo Bank (1989) 213 Cal.App.3d 465, 474 [261 Cal.Rptr. 735].) In doing so, we apply
the same rules the trial court was required to apply in deciding the university's motion for summary
judgment.


(2) As the party moving for summary judgment, the university bore an initial burden of production
of a prima facie showing that there is no triable *1304  issue of material fact in this case and it
is entitled to judgment as a matter of law. Only if the university carried that burden was plaintiff
faced with a burden of production of her own—to make a prima facie showing of the existence
of a triable issue of material fact. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850
[107 Cal.Rptr.2d 841, 24 P.3d 493].) “A prima facie showing is one that is sufficient to support
the position of the party in question. [Citation.] No more is called for.” (Id. at p. 851.)


(3) “[G]enerally, from commencement to conclusion, the party moving for summary judgment
bears the burden of persuasion that there is no triable issue of material fact and that he is entitled to
judgment as a matter of law.... There is a triable issue of material fact if, and only if, the evidence
would allow a reasonable trier of fact to find the underlying fact in favor of the party opposing the
motion in accordance with the applicable standard of proof.... Thus, a plaintiff bears the burden
of persuasion that 'each element of' the 'cause of action' in question has been 'proved,' and hence
that 'there is no defense' thereto. (Code Civ. Proc., § 437c, subd. (o)(1).) A defendant bears the
burden of persuasion that 'one or more elements of' the 'cause of action' in question 'cannot be
established,' or that 'there is a complete defense' thereto. (Id., § 437c, subd. (o)(2).)” (Aguilar v.
Atlantic Richfield Co., supra, 25 Cal.4th at p. 850, italics and fns. omitted.)


(4) “[H]ow the parties moving for, and opposing, summary judgment may each carry their burden
of persuasion and/or production depends on which would bear what burden of proof at trial. [The
California Supreme Court has] held to the effect that the placement and quantum of the burden
of proof at trial [are] crucial for purposes of summary judgment. [Citation.] ... Thus, if a plaintiff
who would bear the burden of proof by a preponderance of evidence at trial moves for summary
judgment, he must present evidence that would require a reasonable trier of fact to find any
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underlying material fact more likely than not—otherwise, he would not be entitled to judgment as
a matter of law, but would have to present his evidence to a trier of fact. By contrast, if a defendant
moves for summary judgment against such a plaintiff, he must present evidence that would require
a reasonable trier of fact not to find any underlying material fact more likely than not—otherwise,
he would not be entitled to a judgment as a matter of law, but would have to present his evidence
to a trier of fact.” (Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at p. 851, fns. omitted.)


(5) A defendant moving for summary judgment is not required “to conclusively negate an element
of the plaintiff's cause of action.... [A]ll that the defendant need do is to show that the plaintiff
cannot establish at least one element of the cause of action—for example, that the plaintiff *1305
cannot prove element X. Although he remains free to do so, the defendant need not himself
conclusively negate any such element—for example, himself prove not X.... The defendant has
shown that the plaintiff cannot establish at least one element of the cause of action by showing
that the plaintiff does not possess, and cannot reasonably obtain, needed evidence [.]” (Aguilar v.
Atlantic Richfield Co., supra, 25 Cal.4th at pp. 853-854, fns. omitted.)


(6) Because a summary judgment denies the adversary party a trial, it should be granted with
caution. (Michael J. v. Los Angeles County Dept. of Adoptions (1988) 201 Cal.App.3d 859, 865
[247 Cal.Rptr. 504].) Declarations of the moving party are strictly construed, those of the opposing
party are liberally construed, and doubts as to whether a summary judgment should be granted
must be resolved in favor of the opposing party. The court focuses on issue-finding; it does not
resolve issues of fact.


2. The Doctrine of Constructive Discharge
(7) “In an attempt to avoid liability [for wrongfully discharging an employee], an employer may
refrain from actually firing an employee, preferring instead to engage in conduct causing him
or her to quit. The doctrine of constructive discharge addresses such employer-attempted 'end
runs' around wrongful discharge and other claims requiring employer-initiated terminations of
employment. [¶] ... [¶] Constructive discharge occurs when the employer's conduct effectively
forces an employee to resign. Although the employee may say, 'I quit,' the employment relationship
is actually severed involuntarily by the employer's acts, against the employee's will. As a result, a
constructive discharge is legally regarded as a firing rather than a resignation. [Citation.]” (Turner
v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 1244-1245 [32 Cal.Rptr.2d 223, 876 P.2d 1022]
(Turner).)


“[T]he cases are in agreement that the standard by which a constructive discharge is determined is
an objective one—the question is 'whether a reasonable person faced with the allegedly intolerable
employer actions or conditions of employment would have no reasonable alternative except to
quit.' [Citations.]” (Turner, supra, 7 Cal.4th at p. 1248, fn. omitted.)
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(8) “In order to establish a constructive discharge, an employee must plead and prove, by the
usual preponderance of the evidence standard, that the employer either intentionally created or
knowingly permitted working conditions that were so intolerable or aggravated at the time of the
employee's resignation that a reasonable employer would realize that a reasonable person in the
employee's position would be compelled to resign. [¶] For *1306  purposes of this standard, the
requisite knowledge or intent must exist on the part of either the employer or those persons who
effectively represent the employer, i.e., its officers, directors, managing agents, or supervisory
employees.” (Turner, supra, 7 Cal.4th at p. 1251.)


(9) The length of time an employee remains on the job after the onset of the alleged intolerable
conditions may be one factor in determining whether a reasonable person would find the conditions
intolerable, but “[n]either logic nor precedent suggests it should always be dispositive.” (Turner,
supra, 7 Cal.4th at p. 1254.) “The mere existence of illegal conduct in a workplace does not,
without more, render employment conditions intolerable to a reasonable employee.” (Ibid.) Nor
does a negative performance rating. (Id. at p. 1255.) “In order to amount to a constructive discharge,
adverse working conditions must be unusually 'aggravated' or amount to a 'continuous pattern'
before the situation will be deemed intolerable.” (Id. at p. 1247, fn. omitted.)


(10) “Standing alone, constructive discharge is neither a tort nor a breach of contract, but a doctrine
that transforms what is ostensibly a resignation into a firing. Even after establishing constructive
discharge, an employee must independently prove a breach of contract or tort in connection
with employment termination in order to obtain damages for wrongful discharge. [Citation.] [¶]
An employee may prove, for example, that a constructive discharge is a breach of an express
or implied contract of employment. In the absence of an express or implied agreement to the
contrary, an employment relationship without a fixed term is presumed to be validly terminable
at the will of either party, employer or employee, at any time. [Citations.] However: 'In the
employment context, factors apart from consideration and express terms may be used to ascertain
the existence and content of an employment agreement, including ”the personnel policies or
practices of the employer, the employee's longevity of service, actions or communications by
the employer reflecting assurances of continued employment, and the practices of the industry in
which the employee is engaged.“ ' [Citation.] [¶] Thus, a constructive discharge may, in particular
circumstances, amount to breach of an employer's express or implied agreement not to terminate
except in accordance with specified procedures or without good cause. [Citation.]” (Turner, supra,
7 Cal.4th at pp. 1251-1252.)


(11) “Apart from the terms of an express or implied employment contract, an employer has no right
to terminate employment for a reason that contravenes fundamental public policy as expressed in
a constitutional or statutory provision. [Citation.] An actual or constructive discharge in violation
of fundamental public policy gives rise to a tort action in favor of the terminated employee.
[Citations.]” (Turner, supra, 7 Cal.4th at p. 1252.) *1307
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“In order to sustain a claim of wrongful discharge in violation of fundamental public policy, [the
plaintiff] must prove that his dismissal violated a policy that is (1) fundamental, (2) beneficial
for the public, and (3) embodied in a statute or constitutional provision. [Citation.] [¶] Tort
claims for wrongful discharge typically arise when an employer retaliates against an employee
for '(1) refusing to violate a statute... [,] (2) performing a statutory obligation ... [,] (3) exercising
a statutory right or privilege ... [, or] (4) reporting an alleged violation of a statute of public
importance.' [Citation.]” (Turner, supra, 7 Cal.4th at p. 1256, fns. omitted.)


In the instant case, the trial court granted the university's motion for summary adjudication of the
fourth cause of action because it determined that “none of the matters characterized by plaintiff as
intolerable, considered separately or collectively, creates a triable issue of fact. A reasonable person
in plaintiff's position would not have felt compelled to resign, and plaintiff was not constructively
discharged as a matter of law.” We have reviewed the evidence submitted to the trial court, and
we cannot agree that the question is so cut and dried.


3. Plaintiff Presented Evidence That She Was Constructively Discharged
We find there is much more substance to the evidence presented by the plaintiff than has been
acknowledged by the trial court or the university. (12) As we explain, we conclude that plaintiff's
showing is sufficient to raise a triable issue as to whether a reasonable person, faced with the
conditions under which plaintiff worked after defendant Garcia came to the university, would have
felt compelled to resign.


a. General Background of Plaintiff's Employment
According to the evidence presented by plaintiff, she was an employee at the university for over 21
years, in its office of administration and finance, beginning as a receptionist in 1977. In 1983 she
was named the director of one of the departments in that office—the department of procurement,
contracts and support services. In July 1998, she took a full-time medical leave of absence because
of her fibromyalgia. By November of that year, her condition had not improved enough to enable
her to return, and she was approved for medical retirement. Plaintiff presented evidence that during
the entire time she worked at the university, her performance reviews rated her commendable to
outstanding, and she received progressive salary increases that were consistent with her excellent
work. She had a reputation at the university for honesty and integrity, for being very competent,
and for accomplishing difficult projects on time and under budget. *1308


b. Evidence Respecting Misappropriation of University
Assets and the Women Who Uncovered the Misappropriation
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According to plaintiff's evidence, significant amounts of state funds and other assets were
misappropriated for the benefit of university employees, by an Alfred Henderson, who was, for
some time, the director of facilities operations, and also by some of the employees that Henderson
supervised. (The department attends to custodial, construction and building maintenance.) Plaintiff
presented evidence that these illegal acts were facilitated by the office of defendant president
Rosser, “acting principally by and through ... Rosser's personal assistant and personal friend,
Ms. Rosie McNutt.” The illegal activity included payment of overtime compensation to facilities
operations staff for work not performed, or performed off-campus for the benefit of university
employees; use or misappropriation of university equipment, inventories and supplies for non-
campus-related work, performed for the benefit of university employees; and use of approximately
$200,000 of funds slated for seismic retrofitting of university buildings but funneled instead for
remodeling work on Rosser's office.


During 1996 and 1997, in the course of carrying out certain of her duties, plaintiff discovered
evidence of such misappropriations and she informed Jacqueline Avery, her supervisor, of these
matters. Avery was the interim vice president of administration and finance (the position that
defendant Garcia later took over on a permanent basis). About this same time, Avery was
investigating the facilities operations' budget deficit of approximately $300,000. Avery fired
director Henderson in January 1997, and Roshni Thomas replaced him. Avery directed Thomas
and plaintiff to establish a secured warehouse for facilities operations so that the university would
have an established means of accounting for equipment, inventory and supplies, and be able to
control vendor selection. According to plaintiff, many facilities operations employees were hostile
to plaintiff and members of her staff and circumvented their policies and procedures.


c. Evidence Concerning Defendant Garcia's Treatment of Plaintiff
During the spring of 1997, Rosser hired defendant Garcia to replace Avery as vice president of
administration and finance. One of the things that stands out in the evidence presented by plaintiff
to the trial court is the dichotomy between (1) how plaintiff's job skills were characterized by
her fellow workers and by her written evaluations, on the one hand, and (2) Garcia's apparently
negative vision of her future at the university, on the other. From the evidence presented by
plaintiff, a jury could reasonably conclude that her supervisors thought her performance was
commendable and outstanding, and *1309  although Garcia acknowledged (under oath) that he
had no cause to terminate plaintiff, he nevertheless instructed person after person to document
plaintiff for termination.


Jacqueline Avery was instructed to document plaintiff for termination, but she refused to do so.
A woman by the name of Suzanne Curtis was told in her job interview with Garcia that her main
task when she came to work at the university would be to document plaintiff for termination.
This interview took place after Garcia had nearly six months to become acquainted with the high
quality of plaintiff's work. We find significance in plaintiff's evidence reflecting that while Garcia
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repeatedly told Curtis that plaintiff was incompetent, he never gave Curtis any specifics regarding
why he held that belief. As Curtis began to document plaintiff, she concluded that plaintiff was
actually a very valuable and capable employee, and she went out of her way to convey that view
to Garcia. Nevertheless, plaintiff's evidence suggests that Garcia remained focused on terminating
her. Curtis described him as having a mean streak when it came to plaintiff. After Curtis left, Garcia
continued to give instructions to others to document plaintiff for termination.


There is evidence that Garcia's apparently hostile attitude caused plaintiff no small amount of
stress because she believed that Garcia was out to terminate her since people repeatedly told
her so. Suzanne Curtis stated she saw “enormous stress” in plaintiff. William Gaffney, a human
relations manager, stated he spoke with plaintiff about her being targeted for termination and
found her distressed, confused about why things were happening, and worried about losing her
job. Indeed, Gaffney apparently believed that all three women involved in investigating and
uncovering corruption at the university and establishing the secured warehouse were targeted—
plaintiff, Jacqueline Avery and Roshni Thomas. There is also evidence that within a short time after
coming to the university, Garcia relieved all three woman of their duties respecting the secured
warehouse, stripped Avery of many of her responsibilities, and fired Thomas even though she
had just received an outstanding performance review. Avery became so distressed with her own
working conditions that she quit in October 1997 and filed a claim against the university. It is
reasonable to infer that the departure of these two women caused plaintiff stress.


Plaintiff was also faced with people trying to orchestrate problems for her. An Ellis Kirschenbaum
told William Gaffney to falsify a memo to make it look like plaintiff had made a mistake on a
contract. Then, at Garcia's request, Sri Renganathan, one of plaintiff's supervisors, made a demand
to plaintiff that she process unlawful orders. *1310


According to the evidence, Garcia not only engaged in a massive reorganization of the department
that plaintiff oversaw, he reorganized it in a fashion that was disruptive of her position, duties,
status, and reputation at the university. For example, Garcia never spoke with plaintiff first before
transferring, to the oversight of the campus chief of police, half of the units in her department.
Indeed, she was told, in front of the chief himself, that she would no longer oversee two of the
units. Moreover, it was the chief, not Garcia, who told her she was losing a third unit, with the
chief telling her he did not know why the change was occurring but he believed it had “something
to do with an audit.” There is evidence that Garcia posted notices on plaintiff's door to advise her
she was being relieved of the management, which she said was never done by a supervisor at the
university. There is no evidence that Garcia ever reassured plaintiff that her job performance was
not the cause of the reorganization. Plaintiff related her feelings of humiliation at the implication
that her duties were changed because she was dishonest and/or incompetent.
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Garcia, for the most part, refused to talk to plaintiff about matters that related to her duties.
However, he was accessible to others, even employees subordinate to plaintiff, thus refuting his
assertion that he did not speak with employees who had a supervisor to whom they could speak.
That added to her stress and feelings of isolation and humiliation. Additionally, between February
and July 1998, Garcia placed plaintiff under the supervision of four different people, which also
added to her stress. Plaintiff submitted evidence that the last of these supervisors, Sri Renganathan,
gave her excessive and unnecessary assignments that were far in excess of what plaintiff could
accomplish in the four hours per day her doctor had advised her to work.


Given the evidence of Garcia's stated determination to get rid of plaintiff, and his inability to find
anyone that would document her for termination, 5  a reasonable inference could be drawn that the
purpose of both his “reorganization” of plaintiff's work and the manner in which he accomplished
the reorganization was to push plaintiff to quit her job. Her status as an ADA employee with a
medical condition of fatigue and pain that worsens because of stress was information available
to Garcia and would provide motivational evidence supporting a conclusion that he had a design
to effect her termination. One could also infer that since he couldn't convince Avery, Curtis and
others that plaintiff's record justified termination, he came up with a plan to make it seem like
plaintiff's performance was of low quality, or even dishonest—and the plan was the reorganization
of her duties and the excessive and unnecessary assignments given to her. *1311


5 Garcia testified at his deposition that it is not the practice of the university to terminate
employees without cause.


As for Garcia's motives in trying to push plaintiff out, Suzanne Curtis stated he told her of his
concern that plaintiff's friendship with Jacqueline Avery might pose problems if there were future
issues with Avery, who had left the university. Curtis had the impression that Rosser was likewise
concerned about plaintiff and Avery. William Gaffney stated Garcia believed plaintiff had too much
power. According to Avery, Garcia told her he would not let anyone hold himself or Rosser hostage
to information, which Avery took to mean the information she, plaintiff and Roshni Thomas had
uncovered about misuses of university money and other assets, including Rosser's alleged misuse
of university funds for his own office.


This evidence raises a triable issue as to whether a reasonable person, when faced with such
working conditions, would find them so intolerable or aggravated that she would feel there was
no reasonable alternative but to quit. Although the record reflects that Rosser stated to plaintiff
that she would have a job at the university as long as he worked there, that remark compels no
different conclusion. First, there is a triable issue that no reasonable employee would want to
stay at the university under the conditions described in plaintiff's evidence. Moreover, given the
evidence suggesting Rosser's alleged misuse of university funds, a jury could reasonably conclude
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that Rosser's remark was a veiled threat to the effect that, if plaintiff remained silent about alleged
misconduct, and thus did not get him into trouble, she could keep her job.


4. Plaintiff Presented Evidence She Was Constructively
Discharged in Violation of Fundamental Public Policy


As noted above, besides proving constructive discharge from employment, a plaintiff must also
prove a tort or a breach of a contract, in connection with the termination, that entitles her to
damages for wrongful discharge. (Turner, supra, 7 Cal.4th at p. 1251.) (13) And, as noted earlier, a
termination in contravention of a fundamental public policy expressed in a statute or constitutional
provision can constitute a tort. (Id. at p. 1252.) To sustain a claim that she was discharged in
violation of fundamental public policy, the plaintiff must prove the dismissal violated a policy that
is fundamental, beneficial to the public, and embodied in a statute or constitutional provision, and
such claims typically arise when an employer retaliates against the employee because she refused
to violate a statute, performed a statutory obligation, exercised a statutory right or privilege, or
reported an alleged violation of a statute of public importance. (Id. at p. 1256.) *1312


(14) Plaintiff's January 1999 tort claim that she filed with the State of California 6  alleged, among
other things, that the university retaliated against her “in relation to 'whistle blowing' ” and
“directed her to commit illegal action.” 7  The claim also makes reference to a letter plaintiff's
attorney wrote to Rosser in August 1998. The letter alleges plaintiff and “her colleagues uncovered
embezzlement, mishandling and misappropriation of public funds with implications reaching as
far as your office [and thereafter plaintiff] and fellow whistleblowers have been the target of a
vendetta to rid them from [the university]. These retaliatory actions against [plaintiff] have been
orchestrated by your administration with Steve Garcia ... as the henchman.” Another portion of
the letter speaks of plaintiff's “participation in the whistle blowing.”


6 As discussed post, California's Tort Claims Act (Gov. Code, § 900 et seq.) “requires that
a claim for money or damages must first be presented to the pertinent public agency and
rejected by it.” (Spencer v. Merced County Office of Education (1997) 59 Cal.App.4th 1429,
1434 [69 Cal.Rptr.2d 750].)


7 In deciding this appeal, we will focus on just one aspect of plaintiff's tort claim—the
whistleblower allegations. We draw no conclusions respecting her claim that she was directed
to commit illegal actions in carrying out her duties at the university. Nor do we address the
cause of action discussed in Garcia v. Rockwell Internat. Corp. (1986) 187 Cal.App.3d 1556
[232 Cal.Rptr. 490]—wrongful discipline in violation of public policy.


The university contends plaintiff cannot reasonably assert retaliation based on whistleblowing
because she cannot be deemed to be a whistle blower since she did not report, to an outside
government agency, to a law enforcement agency, or to the chancellor's office, wrongdoing at
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the university. Rather, asserts the university, it was Jacqueline Avery, not plaintiff, who reported
Henderson's embezzlement to the campus police, the Los Angeles Police Department and the state
auditor. The university contends that plaintiff merely did her job when she reported wrongdoing
to Avery, and with respect to the alleged misuse of earthquake retrofit funds to remodel defendant
Rosser's office, plaintiff did not report that to anyone. Moreover, asserts the university, while
plaintiff states that the uncovering of misuse of state assets took place in 1996 and early 1997,
Garcia did not come to the university until June 1997.


The university applies the concept of whistleblowing too narrowly. It is true that plaintiff was
simply doing her job when she uncovered the unauthorized use of state assets by Henderson
and others associated with facilities operations. It is also true that she reported her findings to
Avery rather than to some other governmental agency. This, however, will not defeat her right to
whistleblower status. First, plaintiff was employed by a governmental agency and she had every
reason to expect that Avery would not sweep the information under the rug but rather would
conduct an investigation into the *1313  matter, as Avery did. Thus, plaintiff, in contrast to an
employee of a private employer, had no need to inform some other governmental agency in order
to qualify as a “whistleblower” within the meaning of Labor Code section 1102.5, subdivision (b).
(Compare with Green v. Ralee Engineering Co., supra, 19 Cal.4th at pp. 72-73, 76-77.)


Indeed, it would seem reasonable that Avery was the person whom the university would expect
plaintiff to advise about the wrongdoing she had uncovered, rather than taking it upon herself to
inform some other governmental agency. Moreover, it is clear that plaintiff was an integral part of
the whistleblowing process, as were Avery and Roshni Thomas (who also reported wrongdoing to
Avery). It is contended by plaintiff that all three women ultimately left the university because of
Garcia's actions. Plaintiff presented the trial court with evidence that a university human relations
manager had always felt the three women were being targeted for termination. What the three
women had in common was their gender, their status as employees in Garcia's department, and
their activities in association with uncovering wrongdoing, and according to Avery, Garcia told
her he fired Thomas because “he was not going to allow Ms. Thomas or anyone else to hold
him or President Rosser hostage to information.” Suzanne Curtis felt that the person with the real
concern about Avery and plaintiff was Rosser himself. Such evidence would clearly support a
jury's conclusion that the actions taken against plaintiff were in retaliation for her whistleblowing
activity.


5. Plaintiff Presented Evidence of a Breach of an Implied Employment Contract
(15) Citing Foley v. Interactive Data Corp., supra, 47 Cal.3d at page 680, the Turner court observed
that an implied employment agreement may be found in the employer's personnel practices and
policies and the employee's length of service. (Turner, supra, 7 Cal.4th at p. 1252.) Here, plaintiff
presented evidence, respecting both factors, that raises a triable issue whether she had an implied
employment contract rather than “at-will” employment (Lab. Code, § 2922) with the university.
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Garcia testified that it is not the practice of the university to terminate employees without
cause, and he acknowledged there was no cause to terminate plaintiff. Additionally, plaintiff
worked for the university for over 21 years, working her way up from receptionist to director of
procurement, contracts and support services, continually receiving superior performance ratings.
This is evidence of what Foley called an “enforceable expectation” about continued employment.
(Foley, at p. 680.) Coupled with the triable issue whether plaintiff was constructively discharged,
the evidence would warrant trying a cause of *1314  action for breach of an implied employment
agreement, if plaintiff had alleged one. Since we are sending this back for trial, plaintiff will be
free to seek permission to amend her complaint to allege such a count. California has a policy
of liberality in permitting amendments to pleadings during the course of litigation. (Berman v.
Bromberg (1997) 56 Cal.App.4th 936, 945 [65 Cal.Rptr.2d 777].)


6. The University Has Not Negated the Issue of Damages
(16) The university contends plaintiff has not, and cannot, establish a causal connection between
the university's actions and plaintiff's medical disability, that is, she cannot establish damages
caused by the university. The university asserts that its evidence establishes that plaintiff was
granted medical disability because of her objective medical conditions of fibromyalgia and
rheumatoid arthritis, and that those conditions were not caused by the university. We do not agree.


a. Plaintiff's Application for Disability Retirement Does Not Support the University's Position
On her application for disability retirement, dated June 21, 1998, plaintiff was asked: “What is
your specific disability and when and how did it occur?” She answered: “Diagnosis: Fibromyalgia,
Rheumatoid Arthritis Was diagnosed approx. 11 yrs ago. Exacerbations occur causing extreme
pain in my arms, wrist, shoulders, hips and knees, swelling and arthritic stiffness knees and hands,
extreme fatigue prevents me from performing my duties. Am unable to work full time due [sic]
the fatigue, pain, and difficulty attention span [sic], memory and communication. Stress further
exacerbates my condition.” The application form also asked: “Was your injury caused by a third
party? (Subrogation).” 8  Plaintiff answered: “No.” The application was signed under penalty of
perjury.


8 In setting out, in its appellate brief, this question about third parties, the university left out
the word “subrogation.”


We find nothing in plaintiff's application that precludes a finding of a nexus between plaintiff's
medical condition as supporting disability retirement, and her contention that the university's
treatment of her after Garcia arrived at the university in the spring of 1997 exacerbated the medical
condition she already had, and did so to the extent that she could no longer work. She simply
described her disability and its progression. As for the subrogation question, absent definitive
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evidence about what plaintiff thought that question meant, we cannot say that her “no” answer
precludes a claim for damages against the university. *1315


b. The PERS Medical Reports and PERS Letter Do Not Support the University's Position
The appellate record also contains reports from four doctors who used a two-page PERS medical
report form to report on plaintiff's medical condition. According to the diagnosis of Andrew
Muller, M.D., who is board certified in internal medicine, and who first saw plaintiff in 1986,
plaintiff has rheumatoid arthritis complicated by fibromyalgia, with severe limitation in her hands,
feet, hips and shoulder, including a 40 percent range of motion in her shoulder. The university
asserts the report “directly refutes [plaintiff's] allegations that the reason she applied for PERS
medical disability was because of retaliatory action and intolerable work conditions caused by [the
university].” It asserts that plaintiff cannot credibly contend that people at the university caused
her to have a severely limited range of motion in her shoulder.


Peng Thim Fan, M.D., who first saw plaintiff in 1997, is a clinical professor of medicine in the
division of rheumatology at the University of California Los Angeles school of medicine. His
diagnosis is “fibromyalgia chronic fatigue, rheumatoid arthritis.” He found “swelling in the wrist
and knees and severe reduction in [range of motion] in the wrist and the ankles.” The university
asserts that surely “people at [the university] did not cause [plaintiff's] wrists and knees to swell.”
Dr. Fan reported he advised plaintiff to reduce the amount of prednisone she was taking, but warned
her that her fibromyalgia symptoms would flare up when she did so. The university argues that it
cannot be blamed for a reduction in her prednisone dosage.


Emilio Cruz, M.D., had a diagnosis of “fibromyalgia and chronic fatigue syndrome chronic pain
syndrome.” He reported memory loss and a progressive, severe gait condition. Maria T. Cendejas,
D.O., first saw plaintiff in August 1995. She reported a “gradual onset” of plaintiff's illness. Her
diagnosis was “cervical and lumbar myofascitis compounded by fibromyalgia and degenerative
disease. Belated knee degeneration.”


In its November 20, 1998 letter to plaintiff, PERS advised her that her application for disability
retirement was approved, and stated its finding that she was “incapacitated for the performance
of [her] duties ... based on [her] internal (arthritis/chronic pain) condition.” The university asserts
it is thus “clear that the reason [plaintiff] was granted medical disability retirement by PERS,
was because of her objective medical conditions, which had first been diagnosed eleven years
previously and had gradually worsened—not because of any supposed retaliation or intolerable
conditions at work. *1316  [Plaintiff's] doctors verified that she had fibromyalgia and rheumatoid
arthritis. Her four doctors said that [she] was not injured on the job. Not one of the doctors said
that [the university], or any person at [the university], had caused [plaintiff's] medical conditions.”
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We do not agree that the evidence presented by the university in the form of the doctor's reports
(and the resulting PERS letter) conclusively negates a nexus between plaintiff's working conditions
and the deterioration of her health. To begin with, that question was not asked of the doctors on
the PERS medical report. The question whether plaintiff was injured (on or off the job) is not the
same question as whether her working conditions had anything to do with the worsening of her
fibromyalgia. There is no indication that the doctors did not understand the term “injury” in a more
general sense, such as whether plaintiff fell, was hit by something, tripped, and so forth.


Moreover, the expertise of these four physicians is medicine, not law. They are doctors, not
attorneys specializing in personal injury torts and workers' compensation law. The university
argues that their “diagnoses concern whether and why [plaintiff] should receive medical disability
retirement.” That is precisely the point. The physicians were concerned about medical disability,
not subsequent lawsuits. They filled out medical reports, not tort claims under the Government
Code. We cannot say, as a matter of law, that their medical reports, furnished for plaintiff's
application for disability retirement, preclude her cause of action for tortious constructive
termination (or a cause of action for constructive termination in breach of an implied employment
contract). We cannot say that their reports negate her contention that the stress (anxiety, fear,
humiliation, degradation) she asserts she was subjected to when Garcia became her supervisor and
when, according to the evidence she presented, he set out to virtually destroy the reputation and
position that she had spent some 21 years creating at the university, contributed in a significant
way to the worsening of her medical conditions such that she eventually was unable to continue
working. Therefore, plaintiff had no need to present medical evidence of her own to refute the
university's medical evidence.


Discussion of the University's Cross-appeal


1. A Disability Retirement Does Not Preclude a Finding of Constructive Discharge
(17) In its cross-appeal, the university challenges the trial court's order denying its initial request
for summary adjudication of plaintiff's cause of *1317  action for wrongful constructive discharge.
The university based that first motion for adjudication solely on the fact that plaintiff did not
actually quit her job, but rather took a disability retirement. The university asserted that a disability
retirement cannot be the functional equivalent of a resignation or a service-based retirement,
because with a disability retirement the employment relationship is not necessarily severed,
and therefore, disability retirement will not support a cause of action for constructive wrongful
discharge.


In its order denying that original adjudication motion, the trial court took note of the university's
point that plaintiff is functionally in a state of extended medical leave of absence and has not
actually severed her employment with the university as she would have if she had taken a service-
based retirement or had simply quit her job. Thus, said the court, under Government Code section
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21193, she can request reinstatement to her duties if she is ever found to be no longer incapacitated.
The court also observed that California recognizes a tort of wrongful discipline, falling short of
an actual wrongful discharge, imposed as retaliation for whistleblowing, and in such cases, the
employee is still at his or her job. (Garcia v. Rockwell Internat. Corp., supra, 187 Cal.App.3d
1556.) The trial court stated it was “not persuaded that plaintiff's ability to establish constructive
termination is defeated because a statute ([Gov. Code,] § 21193) would permit her in [the] future
to request reinstatement on the ground of recovery. No policy of the law would be served by
requiring a plaintiff in this situation to submit a formal resignation after receiving board approval
of an application [for disability retirement], or to resign outright, and thus [forgo] entitlement
to disability retirement payments. With or without a formal resignation letter, plaintiff no longer
works for [the university] and no longer has her job in the Office of Administration and Finance.
That she has the safety net of disability retirement should not allow defendant to escape the
consequences of the wrongful acts, which are alleged to have driven plaintiff to request disability
retirement. Because a Tameny [v. Atlantic Richfield Co. (1980) 27 Cal.3d 167 [164 Cal.Rptr. 839,
610 P.2d 1330, 9 A.L.R.4th 314]] claim can be stated on the basis of adverse employment action
short of termination (see Garcia [v. Rockwell Internat. Corp., supra, 187 Cal.App.3d 1556]),
plaintiff's constructive termination claim in this case is not defeated by the theoretical possibility
that, should she someday recover from her disability, she would be legally entitled to apply for
reinstatement.”


On appeal, the university presents what it describes as five points that demonstrate why an
employee who takes a PERS disability retirement cannot reasonably claim constructive discharge.
First, it argues that plaintiff's continuing right, under PERS legislation, to be reinstated to her duties
at the university if she sufficiently recovers her health is inconsistent with *1318  the notion of
a plaintiff's coerced termination of the employer-employee relationship that is the basis of the
doctrine of constructive discharge.


Next, the university argues that the ability to receive disability retirement, which only exists
when the employee is still in an employment relationship, is inconsistent with the concept of a
constructive discharge. Third, the university contends that under PERS legislation, specifically
Government Code section 21153, an employer has the obligation to apply for disability retirement
for a disabled employee who is eligible to retire for disability unless the employee waives the right
to retire for disability and elects to either withdraw her contributions or to keep her contributions
in the fund and invoke her right to service retirement under section 20731. The university contends
this obligation on its part to apply for disability on behalf of plaintiff had she not done so herself
“cannot constitute a constructive discharge.”


Fourth, relying on Government Code section 21153's prohibition against discharging an employee,
because of the employee's disability, if the employee is entitled to retire for disability, the university
argues that “[t]his forced retention of the employee by the employer is inconsistent with the [Turner
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court's] requirement of coerced termination of employment.” Finally, the university contends that
the decision of PERS, a state agency independent of the university, and the entity that makes the
decisions on applications for disability retirement, finding plaintiff entitled to disability retirement
is inconsistent with the concept of constructive discharge, “which requires the employer to have
coerced the employee's resignation.”


We are not inclined to substitute what the university sees as the logic of its several points, for
what is the true logic of plaintiff's case—that the university, through its agents, allegedly made
plaintiff's working conditions so intolerable that her preexisting medical condition worsened to
the point where she was no longer able to function in her duties and needed to remove herself from
her job, and thus was effectively constructively discharged. We reject the notion that an abusive
employer has the right to orchestrate how its employee exits her employment by demanding that
the employee quit or take a service retirement before acquiring a cause of action for wrongful
constructive discharge. That plaintiff may recover sufficiently to reclaim her position does not
negate the fact that she may not so recover.


We also reject the university's contention that Mullins v. Rockwell Internat. Corp. (1997) 15
Cal.4th 731 [63 Cal.Rptr.2d 636, 936 P.2d 1246] supports its position. In Mullins, the plaintiff
employee took two medical *1319  leaves of absence before he submitted his resignation and
sued for wrongful constructive termination. He alleged the leaves of absence were necessitated
by the stress and humiliation that his employer's treatment of him caused him to feel. The issue
in Mullins was whether the statute of limitations on a constructive-termination breach of contract
cause of action begins to run when the alleged intolerable working conditions occur, or when the
employee actually resigns. (Id. at p. 733.) The Supreme Court held that in any contract action
for wrongful termination of employment, the statute of limitations begins to run from the date
of actual termination, whether or not the employee alleges a constructive discharge. (Id. at pp.
733-734.) Based on that holding, the university asserts that the Supreme Court “dismissed the
idea that medical leave constituted a coerced resignation [and] instead, the Court held that only
actual resignation triggered a constructive discharge.” We disagree with the university's analysis
of Mullins. Given that the Supreme Court was not presented with the situation of a disability
retirement where an employee does not actually sever her relationship with her employer, we do
not find Mullins persuasive authority for the issue raised by the university in this case, to wit,
whether such a disability retirement is inconsistent with a claim of constructive discharge.


Additionally, we reject the university's contention that if a medical disability retirement can support
a cause of action for constructive wrongful discharge, then any member of PERS that takes a
disability retirement in the future can sue and allege constructive discharge. That possibility is
no different from the fact that any member of PERS who quits his or her job in the future can
assert a cause of action for constructive wrongful discharge. In both situations, as in any wrongful
discharge case, the facts will either bear out the plaintiff's cause of action or they will not.
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Lastly, we note that the university's position would force employees who are not qualified for
service-based retirement, but who have been so wrongfully treated by their employer that their
health has deteriorated to the point that they qualify for disability retirement, to choose between
taking the disability retirement and thereby losing the right to sue for constructive wrongful
termination, or quitting their job in order to sue for constructive wrongful termination and thereby
losing their right to PERS disability retirement. We will not adopt a rule that foists such an
unreasonable choice on them.


2. The Administrative Claim Filed by Plaintiff Was Timely
Government Code sections 905.2, 911.2 and 945.4, provisions of California's Tort Claims Act,
govern plaintiff's right to sue the university. Collectively, they provide that a suit against the state
for money or damages *1320  generally may not be brought unless and until a plaintiff has first
presented the state with a written claim. When a plaintiff's cause of action is for death, or for
injury to person or personal property or growing crops, such written claim must be presented no
later than six months after the plaintiff's cause of action has accrued. For claims “relating to any
other cause of action,” a one-year period is provided. Here, plaintiff filed her claim with the State
Board of Control on January 5, 1999. (18) Thus, if her cause of action against the university for
tortious wrongful constructive discharge accrued prior to July 5, 1998, it was not timely filed. The
university contends plaintiff's cause of action accrued on June 21, 1998, the day on which she
executed her PERS application for medical disability retirement.


We rely on Mullins v. Rockwell Internat. Corp., supra, 15 Cal.4th 731, and Romano v. Rockwell
Internat., Inc. (1996) 14 Cal.4th 479 [59 Cal.Rptr.2d 20, 926 P.2d 1114] to resolve this question
of timeliness. As already noted, the Mullins court held that in breach of contract actions alleging
constructive wrongful termination of employment, it is the actual termination of employment that
starts the statute of limitations period running, not when the alleged intolerable working conditions
occur. (Mullins, supra, at pp. 733-734.) Similarly, in Romano, the court held that in wrongful
termination cases, whether the plaintiff alleges contract or tort causes of action, or violations of
California's Fair Employment and Housing Act, the statute of limitations begins to run on the
date the employment is actually terminated, not the date on which an employee is unequivocally
informed his employment will be terminated. (Romano, supra, at pp. 483-484.) When we combine
these holdings with Code of Civil Procedure section 312's directive that statutes of limitation begin
to run “after the cause of action shall have accrued,” we conclude that for purposes of filing a
tort claim for wrongful termination, the cause of action accrues when the employment is actually
terminated, whether by the employer or the employee. In the instant case, that would be the day
plaintiff commenced her disability retirement since the act of taking disability retirement was the
functional equivalent of a constructive discharge.
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On June 21, 1998, plaintiff signed her application for disability retirement, but she was not
automatically given disability retirement on that date. By letter dated November 20, 1998, she was
informed that her application for disability retirement had been approved, and that the effective
date of such retirement would not be earlier than the day following her last day of using sick leave
with compensation or other leave of absence with compensation. Based on these facts, it is clear
that plaintiff's tort claim was timely filed. *1321


Disposition
The summary judgment is reversed and the cause is remanded for further proceedings consistent
with the views expressed herein. Costs on appeal to plaintiff.


Kitching, J., and Aldrich, J., concurred.
A petition for a rehearing was denied March 4, 2003, and on February 18, 2003, the opinion was
modified to read as printed above. *1322


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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45 Cal.App.4th 117, 52 Cal.Rptr.2d 755, 96 Cal.
Daily Op. Serv. 3308, 96 Daily Journal D.A.R. 5311


Conservatorship of the Person and Estate of LILLIAN R.
BRYANT. CAROL S. BROWN, as Conservator, etc., Petitioner,


v.
CHARLES BROWN, Objector and Appellant;


LILLIAN R. BRYANT, Conservatee and Respondent.


No. D022487.
Court of Appeal, Fourth District, Division 1, California.


May 7, 1996.


SUMMARY


A probate court refused to approve payment of fees for legal services rendered for a conservator by
her husband after Jan. 1, 1994, the effective date of Prob. Code § 2645, subd. (b), which prohibits
a spouse of a conservator from receiving such compensation absent court approval and a court
finding that the legal services were to the benefit of the conservatee. (Superior Court of San Diego
County, No. PN18677, Thomas Ray Murphy, Judge.)


The Court of Appeal affirmed. The court held that the trial court properly refused to approve
payment of fees for legal services rendered by the conservator's husband after the effective date of
Prob. Code § 2645, subd. (b). The language and history of the statute made it clear the Legislature
intended that two separate and distinct criteria be met before compensation could be awarded:
the “right to the compensation,” and proof that the services rendered by counsel provided some
benefit that would not otherwise have been available to the conservatorship estate. Furthermore,
amendments to Prob. Code, § 10804, which were part of the same legislation that enacted Prob.
Code, § 2645, provided that payment for legal services rendered by an estate attorney who is
also the personal representative be allowed only upon a finding that the arrangement benefited
the decedent's estate. The history of this legislation confirmed that the intention was to subject
counsel who are engaged in representing conservatorships and estates to the same level of scrutiny.
(Opinion by Benke, J., with Huffman, J., concurring. Separate dissenting opinion by Work, Acting
P. J.)


HEADNOTES
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(1a, 1b)
Guardianship and Conservatorship § 46--Conservatorship--Powers and Duties of Conservators--
Payment of Fees for Legal *118  Services Rendered by Relative of Conservator.
A probate court properly refused to approve payment of fees for legal services rendered for a
conservator by her husband after Jan. 1, 1994, the effective date of Prob. Code § 2645, subd. (b).
The language and history of the statute made it clear the Legislature intended that two separate and
distinct criteria be met before compensation could be awarded: the “right to the compensation,”
and proof that the services rendered by counsel provided some benefit that would not otherwise
have been available to the conservatorship estate. Furthermore, amendments to Prob. Code, §
10804, which were part of the same legislation that enacted Prob. Code, § 2645, provided that
payment for legal services rendered by an estate attorney who is also the personal representative
be allowed only upon a finding that the arrangement benefited the decedent's estate. The history of
this legislation confirmed that the intention was to subject counsel who are engaged in representing
conservatorships and estates to the same level of scrutiny.


[See 12 Witkin, Summary of Cal. Law (9th ed. 1990) Wills and Probate, § 964A.]


(2a, 2b)
Statutes § 29--Construction--Language--Legislative Intent.
A court's first task in construing a statute is to ascertain the intent of the Legislature so as to
effectuate the purpose of the law. In determining such intent, a court must look first to the
words of the statute themselves, giving to the language its usual, ordinary import and according
significance, if possible, to every word, phrase and sentence in pursuance of the legislative purpose.
A construction making some words surplusage is to be avoided. The words of the statute must
be construed in context, keeping in mind the statutory purpose, and statutes or statutory sections
relating to the same subject must be harmonized, both internally and with each other, to the extent
possible. Where uncertainty exists consideration should be given to the consequences that will flow
from a particular interpretation. Both the legislative history of the statute and the wider historical
circumstances of its enactment may be considered in ascertaining the legislative intent. Statements
made during the legislative process and reflected in the records of the legislative hearings are useful
in determining legislative intent; letters written by legislators reflecting their personal opinions
are not.


COUNSEL
Charles P. Brown for Objector and Appellant.
Linda M. Fabian for Conservatee and Respondent. *119
Lloyd M. Harmon, Jr., County Counsel, Diane Bardsley, Chief Deputy County Counsel, and Lewis
P. Zollinger, Deputy County Counsel, as Amici Curiae.
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BENKE, J.


This is an appeal from a probate court order denying attorney compensation in a conservatorship.


We hold that under Probate Code 1  section 2645, subdivision (b), an attorney who is related
to a conservator must show that his representation, as opposed to the representation otherwise
available, was to the advantage, benefit and best interest of the conservatee. The appellant in
this case made no such showing and accordingly he may not recover fees incurred following the
effective date of section 2645, subdivision (b).


1 All statutory references are to the Probate Code unless otherwise specified.


Factual History
Carol S. Brown (Carol Brown) 2  was originally appointed to act as the temporary conservator of the
person and estate of Lillian R. Bryant on March 12, 1993. Sometime later Carol Brown retained her
husband, objector and appellant Brown (Brown), to perform legal services for her in her capacity
as conservator. On April 23, 1993, the probate court approved a general conservatorship of Bryant
and appointed Carol Brown conservator.


2 Carol S. Brown has not taken any part in this appeal. Rather, the interests of the conservatee
have been asserted by guardian ad litem Neil Trop.


In early 1994 the probate court expressed to Brown its concern that under section 2645, subdivision
(b), which became effective on January 1, 1994, Brown could no longer recover fees incurred in
representing his wife as conservator.


On June 30, 1994, Carol Brown filed an accounting and petition for approval of her fees and her
husband's fees. After a hearing, the probate court approved payment of the conservator's fees but
not the attorney fees requested on behalf of Brown. The court continued the matter to permit Brown
to file a brief regarding section 2645, subdivision (b).


In the brief he submitted to the probate court Brown argued section 2645 merely required he show
the services he rendered benefited the conservatee. He further argued the services he rendered had
in fact benefited the conservatee. However Brown made no showing that his services, as opposed
to the *120  services available from other attorneys, were of any special advantage or benefit to the
conservatee. Upon consideration of Brown's brief the probate court refused to approve payment
of fees to Brown insofar as the fees were for services rendered after the effective date of section
2645, January 1, 1994. 3
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3 It is undisputed that Brown's services and the fees requested were within local guidelines.
Moreover, there is no indication of any wrongdoing on the part of the attorney or the
conservator.


Brown filed a timely notice of appeal.


Discussion
Section 2645 provides in part: “(a) No attorney who is a guardian or conservator shall receive any
compensation from the guardianship or conservatorship estate for legal services performed for the
guardian or conservator unless the court specifically approves the right to the compensation and
finds that it is to the advantage, benefit, and best interests of the ward or conservatee.


“(b) No parent, child, sibling, or spouse of a person who is a guardian or conservator, and no
law partnership or corporation whose partner, shareholder, or employee is serving as a guardian
or conservator shall receive any compensation for legal services performed for the guardian or
conservator unless the court specifically approves the right to the compensation and finds that it
is to the advantage, benefit, and best interests of the ward or conservatee.”


(1a) On appeal Brown argues that when legal services have been provided by a conservator,
someone related to the conservator or someone who is a law partner or employee of the conservator,
payment for those services is permissible under section 2645 so long as the conservatee benefited
from the services. We disagree.


(2a) “Pursuant to established principles, our first task in construing a statute is to ascertain the
intent of the Legislature so as to effectuate the purpose of the law. In determining such intent,
a court must look first to the words of the statute themselves, giving to the language its usual,
ordinary import and according significance, if possible, to every word, phrase and sentence in
pursuance of the legislative purpose. A construction making some words surplusage is to be
avoided. The words of the statute must be construed in context, keeping in mind the statutory
purpose, and statutes or statutory sections relating to the same subject must be harmonized, both
*121  internally and with each other, to the extent possible. [Citations.] Where uncertainty exists
consideration should be given to the consequences that will flow from a particular interpretation.
[Citation.] Both the legislative history of the statute and the wider historical circumstances of its
enactment may be considered in ascertaining the legislative intent. [Citations.]” (Dyna-Med, Inc.
v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1386-1387 [241 Cal.Rptr. 67, 743
P.2d 1323].) “ 'Rules of statutory construction require courts to construe a statute to promote its
purpose, render it reasonable, and avoid absurd consequences.' ” (Ford v. Gouin (1992) 3 Cal.4th
339, 348 [11 Cal.Rptr.2d 30, 834 P.2d 724].)
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(1b), ( 2b)(See fn. 4.) Section 2645 was a part of Assembly Bill No. 21 (1993-1994 Reg.
Sess.) enacted by the Legislature in 1993. Assembly Bill No. 21 represented an extension of the
Legislature's continuing effort to combat “financial abuse” of elderly and dependent persons. (See
Assem. Com. on Judiciary, hearings on Assem. Bill No. 21 (1993).) 4  Specifically, Assembly
Bill No. 21 was initiated in response to activities of a probate attorney engaged in a series of
questionable activities. (Ibid.) His activities were the subject of media attention and included
having himself named as conservator of a client and subsequently authorizing payment of large
sums of money to his law partners for legal services. (Ibid.) “The overriding intent of AB 21 is to
clearly and unambiguously prohibit the most patently offensive actions of [the attorney] while not
unreasonably encumbering the practice of probate law.” (Id. at p. 4.)


4 Statements made during the legislative process and reflected in the records of the legislative
hearings are useful in determining legislative intent; letters written by legislators reflecting
their personal opinions are not. (California Teachers Assn. v. San Diego Community College
Dist. (1981) 28 Cal.3d 692, 699-700 [170 Cal.Rptr. 817, 621 P.2d 856].) Thus we rely on the
record of the legislative hearings on Assembly Bill No. 21 and reject the letters from authors
of Assembly Bill No. 21 offered by Brown and written after enactment of section 2645.


In addition to enactment of section 2645, Assembly Bill No. 21 amended section 10804. As
amended section 10804 provides that an attorney may not receive compensation as both a personal
representative and as an estate attorney, notwithstanding any provision in decedent's will, “unless
the court specifically approves the right to the compensation in advance and finds that the
arrangement is to the advantage, benefit, and best interests of the decedent's estate.” (§ 10804,
italics added.)


Contrary to Brown's argument on appeal, the language and history of the statute make it clear
the Legislature intended that two separate and distinct criteria be met before compensation under
either subdivision (a) or subdivision (b) of section 2645 may be awarded. Under both subdivisions
the court *122  must specifically approve the “right to the compensation.” If, as Brown suggests,
the Legislature intended that courts assure themselves only that the conservatee received valuable
services, no further language was needed. Indeed, if the Legislature had intended that proof of the
right to compensation be the only requirement for compensation, it did not need to enact section
2645. Prior to enactment of section 2645 an attorney acting as a conservator could recover fees
for legal services he rendered on behalf of a conservatorship estate if the probate court found the
conservatorship estate realized a benefit from the legal services. (See Conservatorship of Gray
(1970) 12 Cal.App.3d 513, 521 [90 Cal.Rptr. 776].)


However, in addition to requiring a finding as to the right to fees, the Legislature added the phrase,
“and finds that it is to the advantage, benefit, and best interests of the ward or conservatee.” This
second phrase must be given some significance in both subdivision (a) and subdivision (b) of
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section 2645. “ 'Words of a statute must be given such interpretation as will promote rather than
defeat the general purpose and policy of the law.' ” (County of Alameda v. Clifford (1960) 187
Cal.App.2d 714, 722 [10 Cal.Rptr. 144].) By finding that the second phrase requires proof that the
services rendered by counsel provided some benefit that would not otherwise be available to the
conservatorship estate, the phrase and the statute itself are given a meaning which clearly aids in
effectuating the overall purpose of preventing actual self-dealing or the appearance of impropriety.


Our construction of section 2645 is supported by consideration of the amendment to section
10804 which was also part of Assembly Bill No. 21. As we have noted, “[s]ignificance, if
possible, should be attributed to every word, phrase, sentence and part of an act in pursuance
of the legislative purpose, as 'the various parts of a statutory enactment must be harmonized
by considering the particular clause or section in the context of the statutory framework as a
whole.' [Citation.]” (DeYoung v. City of San Diego (1983) 147 Cal.App.3d 11, 18 [194 Cal.Rptr.
722].) The fact section 2645 and the amendments to section 10804 were enacted at the same time,
by the same bill and the fact both provisions govern attorneys who act in dual capacities, require
that the two provisions be interpreted coherently. (147 Cal.App.3d 18.) The need for a coherent
and consistent interpretation of these provisions is underscored by the fact that in any number of
instances the attorney for the conservatorship will eventually become the attorney for the later
decedent's estate. Imposing one lower standard at the conservatorship stage and then imposing a
different higher standard when a decedent's estate becomes necessary, would make very little sense
in terms of protecting conservatees and estates, assuring fair compensation to counsel, or limiting
unnecessary burdens on probate courts. Thus, the express reference in amended *123  section
10804 to the benefit provided by the “arrangement” adds substantial support to our conclusion
that in order to recover attorney fees, an attorney who is a conservator or related to a conservator
must show, in addition to a right to fees, that his representation, as opposed to representation
otherwise available, benefited the conservatorship estate. 5  Here Brown did not attempt to make
any such showing. Thus, the trial court properly denied his application *124  for payment of fees
for services rendered after the effective date of section 2645, January 1, 1994.


5 As passed by the Assembly, Assembly Bill No. 21 used the same language in both
sections 2645 and 10804 to describe the findings necessary before compensation could
be paid to attorneys playing dual roles in a conservatorship or estate. The Assembly
version of section 2645, like the final version of section 10804, permitted payment of
compensation “unless the court specifically authorizes the compensation in advance and
finds that the arrangement is to the advantage, benefit, and best interests of the ward or
conservatee.” (Legis. Counsel's Dig., Assem Bill No. 21 (1993-1994 Reg. Sess.).) In the
Senate, section 2645, subdivisions (a) and (b), were amended by replacing the phrase “in
advance and finds that the arrangement is to the advantage” in each subdivision with the
phrase “and finds it is to the advantage.” (Ibid.) At the time this change to section 2645,
subdivisions (a) and (b), was made the Senate also added subdivision (d) to section 2645,
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which permits the probate court to approve the fees either at the time a conservator is
appointed, at the time a plan for the conservator's estate is apporved, an account is settled,
or a separate petition is approved. (Ibid.) No similar changes were made to section 10804.
Contrary to our colleague's interpretation, the Senate's deletion of the requirement for
advance approval of dual roles in section 2645 and its retention in section 10804 did
not represent any conscious effort by the Legislature to provide conservatees with less
protection from unscrupulous attorneys than the estates of decedents. In this regard the
Assembly analysis describing the amendments made in the Senate is instructive. According
to the Assembly analysis: “The Senate amendments: [¶] 1) Delete the provisions of the bill
forbidding an attorney from drafting a trust instrument in which he or she is named trustee.
[¶] 2) Create a presumption that an attorney who drafts a trust instrument in which he or she
is named the sole trustee shall be removed as trustee. [¶] 3) Restrict greatly the capacity of
a self-appointed trustee to waive (in the instrument he or she drafts) the obligation to make
accountings to the beneficiaries. [¶] 4) Make a series of technical changes.” (Sen. Amend.
to Assem. Bill No. 21 (1993-1994) July 8, 1993, italics added.) Because the alteration of
section 2645 in the Senate is not otherwise described in the Assembly's analysis, logic would
suggest it was one of the technical changes made by the Senate.
One need only examine the already existing and closely related provisions of section 2640 to
appreciate the need for a technical change to section 2645 with respect to the issue of advance
approval of attorney compensation. At the time Assembly Bill No. 21 was being considered,
section 2640, subdivision (c), had itself been recently amended to provide in pertinent part:
“The compensation allowed to the guardian or the conservator of the person, the guardian
or conservator of the estate, and to the attorney may, in the discretion of the court, include
compensation for services rendered before the date of the order appointing the guardian or
conservator.” (See Stats. 1992, ch. 572, § 8, italics added.) Unlike the circumstances which
give rise to the need for establishment of a decedent's estate, establishing the circumstances
which support imposition of a conservatorhsip may involve a great deal of prepetition effort
by a prospective conservator and his counsel; thus the utility of permitting the conservator
and his counsel to recover fees incurred before appointment of a conservator is self-evident.
However by requiring advance approval of dual compensation in conservatorship cases,
the Assembly version of section 2645 would have effectively eliminated the ability of dual
capacity attorneys to recover fees incurred before entry of an order appointing a conservator.
Hence the need for a technical change by way of the Senate amendments replacing advance
approval of arrangements, which in the case of conservatorships will no doubt already exist,
with approval of fees after they are incurred but subject to the same substantive standard.
In sum then, rather than suggesting any difference in the substantive standards to be applied
in compensating counsel for conservatees and counsel for decedents estates, the history of
Assembly Bill No. 21 confirms that at all times the Legislature intended that, insofar as it is
practical, counsel who are engaged in representing conservatorships and estates be subjected
to the same level of scrutiny.
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Disposition
Order affirmed


Huffman, J., concurred.


WORK, Acting P. J.


I respectfully dissent.


Probate Code section 2645, subdivision (b), effective January 1994, reads as follows: “No parent,
child, sibling, or spouse of a person who is a guardian or conservator, and no law partnership
or corporation whose partner, shareholder, or employee is serving as a guardian or conservator
shall receive any compensation for legal services performed for the guardian or conservator
unless the court specifically approves the right to the compensation and finds that it is to the
advantage, benefit, and best interests of the ward or conservatee.” (Italics added.) On its face,
this section is unambiguous, requiring only that the court assure itself the compensation requested
is commensurate with the advantage, benefit and interests of the ward or conservatee the legal
services promoted.


Determined to find ambiguity where none exists, the majority, in a feat of legerdemain worthy
of David Copperfield, ignores the plain language of Probate Code 1  section 2645, subdivision
(b), the rules of statutory interpretation and its obligation to defer to legislative action. The
majority creates the illusion of ambiguity in section 2645, subdivision (b) by referring to different
language in section 10804, a different statute addressing different legal relationships which the
Legislature could well perceive as requiring a more stringent judicial oversight. To achieve its
result, the majority was required to judicially reintroduce by implication language into section
2645, subdivision (b) which expressly had been removed from Assembly Bill No. 21 (1993-1994
Reg. Sess.) with the joint approval of the Assembly and Senate before its enactment.


1 All statutory references are to the Probate Code.


In purporting to find a policy basis for its holding, the majority ignores the fundamental principle
that it is the Legislature's role to establish public *125  policy through statutory enactment. Here,
the lengthy legislative history of Assembly Bill No. 21 conclusively establishes the Legislature
deliberately chose to establish a separate and differing judicial oversight standard for reviewing
attorney fees claims involving relationships subject to section 2645, subdivision (b) from those
requests covered by section 10804 made by attorneys who act both as conservator and as attorney
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for the conservatorship by virtue of their self-appointment, and then seek to recover separate fees
for acting in each capacity.


I
Our primary task in interpreting a statute is to determine the intent of the Legislature so as to
effectuate the underlying purpose of the enactment. (Freedom Newspapers, Inc. v. Orange County
Employees Retirement System (1993) 6 Cal.4th 821, 826 [25 Cal.Rptr.2d 148, 863 P.2d 218].) We
first look to the statutory language, for the words chosen by the Legislature are the best indicators
of its intent. (Ibid.; Adoption of Kelsey S. (1992) 1 Cal.4th 816, 826 [4 Cal.Rptr.2d 615, 823
P.2d 1216].) The court attributes to statutory language “its usual, ordinary import and according
significance, if possible, to every word, phrase and sentence in pursuance of the legislative
purpose. A construction making some words surplusage is to be avoided. The words of the statute
must be construed in context, keeping in mind the statutory purpose, and statutes or statutory
sections relating to the same subject must be harmonized, both internally and with each other,
to the extent possible. [Citations.] Where uncertainty exists consideration should be given to the
consequences [which] will flow from a particular interpretation. [Citation.] Both the legislative
history of the statute and the wider historical circumstances of its enactment may be considered in
ascertaining the legislative intent. [Citations.]” (Dyna-Med, Inc. v. Fair Employment & Housing
Com. (1987) 43 Cal.3d 1379, 1386-1387 [241 Cal.Rptr. 67, 743 P.2d 1323].) It is an often stated
rule of statutory construction “[t]he provision must be given a reasonable and common sense
interpretation consistent with the apparent purpose and intention of the lawmakers, practical rather
than technical in nature, and which, when applied, will result in wise policy rather than mischief
or absurdity. [Citations.]” (Honey Springs Homeowners Assn. v. Board of Supervisors (1984)
157 Cal.App.3d 1122, 1136, fn. 11 [203 Cal.Rptr. 886].) Moreover, the court should not ignore
considerations such as context, the object in view, the evil sought to be remedied, the history of
the times and legislation on the same subject, public policy and contemporaneous interpretation.
(Ibid.; Cossack v. City of Los Angeles (1974) 11 Cal.3d 726, 733 [114 Cal.Rptr. 460, 523 P.2d
260]; United Business Com. v. City of San Diego (1979) 91 Cal.App.3d 156, 170 [154 Cal.Rptr.
263].) *126


II
In this case, the legal services rendered by Attorney Charles Brown on behalf of conservatee Lillian
R. Bryant at the behest of his wife, Carol S. Brown, Bryant's temporary conservator, are fully
documented. 2  There is no dispute but that the services were reasonably necessary, benefited the
estate and the fees requested were well below the local guidelines. Nor is there any suggestion of
wrongdoing on the part of either the attorney or conservator and the court was formally notified
of the spousal relationship. However, the trial court found section 2645, subdivision (b) to be
ambiguous and held the conservatorship estate was not required to compensate Charles for the



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=6CAL4TH821&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_826&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_826

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=6CAL4TH821&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_826&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_826

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993241333&pubNum=661&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=1CAL4TH816&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_826&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_826

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992045691&pubNum=661&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992045691&pubNum=661&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=43CALIF3D1379&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_1386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1386

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=43CALIF3D1379&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_1386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1386

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987135271&pubNum=661&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=157CAAPP3D1122&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_1136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1136

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=157CAAPP3D1122&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_1136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1136

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984131646&pubNum=227&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=11CALIF3D726&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_733&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_733

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124560&pubNum=661&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974124560&pubNum=661&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=91CAAPP3D156&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_170

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979101253&pubNum=227&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979101253&pubNum=227&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPRS2645&originatingDoc=I6fd5b303fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Conservatorship of Bryant, 45 Cal.App.4th 117 (1996)
52 Cal.Rptr.2d 755, 96 Cal. Daily Op. Serv. 3308, 96 Daily Journal D.A.R. 5311


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


benefits it received absent a showing the estate received extra benefit because of his spousal
relationship with the conservator.


2 Initially the attorney was retained by the conservatee's niece and filed a petition to establish
a conservatorship at the relative's request. The court, thereafter, appointed his wife as the
conservator.


Faced with an issue of first impression it raised on its own motion, the trial court determined the
“it” referred to in section 2645 which must be found to have benefited the conservatee, is the
relationship between the attorney and the conservator. The trial court declared its interpretation
was consistent with the different language added to section 10804 in Assembly Bill No. 21, the
same bill which generated section 2645, subdivision (b). However, section 10804 addresses a
different legal scenario, prohibiting an attorney from receiving double compensation when that
lawyer serves both as personal representative and as attorney for him/herself unless the court
specifically “approves the right to the compensation in advance and finds that the arrangement
is to the advantage, benefit, and best interest of the decedent's estate.” (Italics added.) Thus, not
only is the language in section 10804 different from section 2645, subdivision (b), the sections
deal with different factual situations, a truth of which the legislators were keenly aware.


Before the enactment of section 2645, effective January 1, 1994, there were no statutory restrictions
on the ability of an attorney to obtain compensation for services rendered to a conservatorship
estate because of any familial or business relationships with the conservator. Although such
compensation was subject to judicial oversight, section 2640 required the court to grant any
compensation request once it determined the amount was reasonable for the services rendered to
the conservator or conservatee. 3  In 1991 and 1992, revelations surfaced that an Orange County
attorney, James *127  D. Gunderson, may have defrauded as many as 7,000 senior residents of
Leisure World, by drafting wills naming himself as a major or sole beneficiary of large estates to the
exclusion of more natural beneficiaries, creating trust documents naming himself exclusive trustee
of large discretionary estates, as trustee authorizing payment of large sums of money to his law
partners for legal services, expending money contrary to the instructions of a trust settlor to benefit
businesses or charities in which he had a significant or controlling interest, having himself named
conservator of a client and then drafting wills naming himself a primary or exclusive beneficiary
and investing trust assets in financial institutions owned or controlled by him. The allegations
against Gunderson became the subject of a state investigation, inspired the Orange County Sheriff's
Department to establish a hot line in its fraud unit to collect information about Gunderson's possible
criminal conduct and caused the Orange County Probate Court to initiate a review of all matters
handled by him.


3 Some of Charles's services were rendered before the effective date of section 2645. As to
those, the court stated it would order compensation after reviewing an itemized request.
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The report of Gunderson's self-dealing and extensive fraud was the catalyst for Assemblyman
Umberg to introduce Assembly Bill No. 21, December 7, 1992. Of great concern was the fact that
Gunderson would not only prepare a will for mentally incompetent elderly clients naming himself
as exclusive beneficiary, but would insert no contest clauses to intimidate natural beneficiaries
(often immediate family members) from attacking the will. Although Assembly Bill No. 21
encompassed several related matters, representatives of Assemblyman Umberg's office stated “the
primary purpose of A.B. 21 is to strictly forbid attorneys from drafting (or causing to be drafted)
wills that leave themselves, or relatives or business partners, any gifts.” Thus, the Legislative
Counsel's Digest to the bill text as introduced describes the underlying purpose of the proposed
legislation as follows:


“Existing law provides for the enforcement of a no contest clause in an instrument. A no contest
clause is not enforceable against a beneficiary to the extent that a beneficiary, with probable cause,
contests a provision that benefits a person who drafted the instrument.


“This bill would provide that a no contest clause is not enforceable against a beneficiary if the
person who drafted the instrument stands to receive, as a beneficiary, more than $500 or 5% of
the estate, whichever is greater. The bill would also provide that this restriction does not apply
if the drafter is an immediate family member.” (Assem. Bill No. 21 (1993-1994 Reg. Sess.) as
introduced Dec. 7, 1992.)


As the legislation wound its way through the Assembly and Senate, it was expanded substantially
and modified significantly on several occasions. For our purposes, it is sufficient to note that
by January 21, 1993, it had been amended to include a proposed new statute, section 2645,
which as initially *128  drafted in subdivision (b), imposed a condition precedent which would
have prevented law firms of which an estate guardian or conservator was a member from being
compensated for legal services “unless the court specifically authorizes the legal services and rate
of compensation therefore in advance and finds that the arrangement would be to the advantage,
benefit, and best interests of the ward or conservatee.” The same amendment included a proposed
modification to section 10804. 4  The January 1993 Assembly Bill Amendment proposed deleting
“[u]nless expressly authorized by the decedent's will” so that double compensation for dual
representation by an attorney would be permitted only where a court specifically authorized the
legal services and rate of compensation in advance and finds the arrangement to be made to the
advantage and best interest of the decedent's estate. Thus, as of the January 1993 amendment,
Assembly Bill No. 21 would require advance court authorization of the legal services and rate
of compensation and a finding the arrangement would be to the advantage, benefit, and best
interests of the ward or conservatee, in both those situations where an attorney attempted to collect
two fees for conservator/attorney services (§ 10804) and those in which there were designated
relationships between the attorney and conservator even though each provided independent and
separate reasonable services to the conservatee's estate (§ 2645). This identity was soon removed.
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4 Before this modification, section 10804 permitted an attorney to receive double
compensation for acting both as the personal representative for the estate and as attorney
if expressly authorized to receive dual compensation in a decedent's will, an exception of
which Gunderson took full advantage.


“The evolution of a proposed statute after its original introduction in the Senate or Assembly
can offer considerable enlightenment as to legislative intent.” (People v. Goodloe (1995) 37
Cal.App.4th 485, 491 [44 Cal.Rptr.2d 15].) Successive drafts of a bill may be helpful in interpreting
a statute the meaning of which is unclear. (Clark v. Workers' Comp. Appeals Bd. (1991) 230
Cal.App.3d 684, 695 [281 Cal.Rptr. 485]; State Farm Mut. Auto. Ins. Co. v. Haight (1988) 205
Cal.App.3d 223, 236 [252 Cal.Rptr. 162].)


Not surprisingly, Assembly Bill No. 21 underwent many more amendments. The Assembly
amendments of January 21 and February 4, 1993, made no change in section 2645, subdivision
(b) and no relevant change to section 10804. Following Assembly amendments of January 21,
February 4 and February 22, 1993, section 2645 now proposed adding subdivision (c) which
refers to the right of a parent, child, sibling or spouse of an estate guardian or conservator to
receive compensation for legal services. Those proposed amendments specifically would have
expressly prohibited a spousal attorney from receiving compensation “unless the court specifically
*129  authorizes the compensation in advance and finds that the arrangement is to the advantage,
benefit, and best interests of the ward or conservatee.” (Italics added.) The proposed amendment
to section 10804 continued to require advance authorization to the compensation and a finding the
arrangement be to the advantage, benefit and best interests of the decedent's estate.


Assembly Bill No. 21 was considered and amended in the Senate on May 6, 1993. On that date,
section 2645, subdivision (b) was substantially amended. For our purposes it is important to
note that the amendment proposed consolidating the restrictions on familially related attorney/
conservators with the revisions on law partner relationships and recommended deleting the
requirement that the court specifically authorize compensation in advance and deleting the
language requiring a finding the arrangement be to the advantage, benefit and best interests of the
conservatee. The May 6 amendment did not propose deleting that language from section 10804.


The Senate amendments of June 17, June 30, and the last amendment of July 18, 1993, made no
change to the proposed language of section 2645, subdivision (b) except for replacing the phrase
“unless the court specifically authorizes” with the phrase “unless the court specifically approves
the right to” the compensation. However, although the amendments of June 17, June 30 and July
18 set out the proposed language of sections 2645 and 10804 in sequence and on the same page, the
amendments to section 2645, subdivision (b) removing the word arrangement and the requirement
of advance authorization, were not made to section 10804. Accordingly, after a substantial amount
of attention in both the Assembly and Senate, these two statutory provisions which originally
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contained identical language, purposefully were amended to read differently. That is, section 10804
which restricts the ability of an attorney to receive two compensations for acting in dual capacities
in relation to a single estate, contains express conditions significantly more restrictive than those
imposed upon an attorney having a close relationship to the conservator, who seeks only a single fee
for services rendered in a legal capacity. Under such circumstances, the resulting different language
used by the Legislature creates the presumption the Legislature intended a different meaning and
effect. (See Charles S. v. Board of Education (1971) 20 Cal.App.3d 83, 95 [97 Cal.Rptr. 422]; see
also People v. Turner (1993) 15 Cal.App.4th 1690, 1698 [19 Cal.Rptr.2d 736]; People v. Goodloe,
supra, 37 Cal.App.4th at p. 491.) 5


5 In a lengthy footnote (maj. opn., ante, at p. 123, fn. 5) the majority dismisses my concerns and
assumes the major changes in section 2645, subdivision (b) were mere technical adjustments
by the Senate, inferentially without input from the Assembly which gave birth to Assembly
Bill No. 21. Not so! The legislative history shows the final enactment was the product of
ongoing cooperation and approval of the Assembly drafters and the Senate.


Although the trial court here expressed concern with the potential for unfair advantage to a
conservatee in cases where there is a business or *130  family relationship between a conservator
and her attorney, it recognized the Legislature considered that problem, when drafting section
2645 and electing not to require per se disqualification of attorneys who stand in that relationship
through the conservator. In its written decision, the court summarized its analysis on a narrow
issue, as follows: “What is 'it'? I have concluded that 'it' means 'the relationship between the
attorney and the conservator.' This interpretation seems to be consistent with the modification of
Probate Code section 10804 (also a part of AB21) wherein rather than using the word 'it', the
legislature used the word 'arrangement.' ” However, the trial court did not review section 2645,
subdivision (b)'s legislative history and the Legislature intentionally removed both the reference
to arrangement from section 2645, subdivision (b) as well as the requirement of obtaining court
approval in advance.


“ 'It is a well recognized principle of statutory construction that when the Legislature has carefully
employed a term in one place and has excluded it in another, it should not be implied where
excluded. [Citations.]' [Citation.]” (Grubb & Ellis Co. v. Bello (1993) 19 Cal.App.4th 231, 240 [23
Cal.Rptr.2d 281]; Brown v. Kelly Broadcasting Co. (1989) 48 Cal.3d 711, 725 [257 Cal.Rptr. 708,
771 P.2d 406]; Clark v. Workers' Comp. Appeals Bd., supra, 230 Cal.App.3d at p. 696.) Moreover,
legislative rejection of specific language in an act as originally introduced is persuasive evidence
the act should not be construed to include the omitted language. (People v. Goodloe, supra, 37
Cal.App.4th at p. 491; Rich v. State Board of Optometry (1965) 235 Cal.App.2d 591, 607 [45
Cal.Rptr. 512].) Consequently, by its actions, the Legislature expressed its intent to state different
restrictions in these sections.
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We presume the Legislature's action was meaningful and purposeful (Williams v. Garcetti (1993)
5 Cal.4th 561, 568 [20 Cal.Rptr.2d 341, 853 P.2d 507]), especially where action on both sections
2645, subdivision (b) and 10804 was contained during the same legislative action, on a single bill in
which the proposed amendments and their several modifications were presented to the legislators
on the same page. Had the legislators not intended to state different requirements, they would
have had no need to go through the several revisions of section 2645, subdivision (b); they could
have simply left the relevant language unchanged as they did in section 10804. Further, it is not
irrational to impose more restrictive conditions on attorneys who attempt to rely on provisions in
a decedent's will to obtain dual compensation for serving both as personal representative and as
attorney (the scenario which permitted the Gunderson scam) and those situations *131  where no
dual compensation is being sought for legal services which benefit the estate.


III
The superior court for the County of San Diego has filed an amicus curiae brief asking us to
affirm, on a different ground, arguing that in cases where a spousal relationship exists between
the attorney and conservator, there is such a conflict of interest that the contract of employment is
void. Amicus curiae suggests, erroneously, the trial court based its decision on alternative grounds:
the finding of a conflict of interest and its interpretation of the authorizing statute. However, the
trial court specifically rejected that view, concluding there is no per se disqualification even where
the family relationship is that of spouse. By the Legislature specifying spouse as one of the family
relationships which does not per se disqualify an attorney from receiving compensation for legal
services under section 2645, subdivision (b), it showed its intent that requests from spouses should
be evaluated on the same basis as those from persons holding other relationships specified.


IV
Respondent also argues the trial court's interpretation must be correct otherwise the phrase “finds
that it is to the advantage, benefit, and best interests” becomes redundant. She argues that
finding is implicit in the preceding requirement the court “specifically approves the right to the
compensation.” Her argument is based on the premise a court could not approve the right to
compensation without finding the legal services rendered were to the advantage, benefit, and best
interests of the conservatee. However, the existing provisions of section 2640, subdivision (c)(2)
relating to requests for attorney fees rendered by an attorney to a conservator do not expressly
require such findings. Instead they mandate the court to allow “any compensation requested in the
petition the court determines is reasonable to the attorney for services rendered.” (Italics added.)
In light of the legislators' deliberate differentiation between the requirements in section 2645,
subdivision (b) and section 10804, and the absence of any existing requirement to make express
findings as to the best interests of the conservatee, the requirement in section 2645, subdivision (b)
that the court make a specific finding the legal services rendered were for the advantage, benefit
and best interests of the conservatee before approving a request for compensation, is not redundant.
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Although respondent and amicus curiae argue their input is of little weight, the trial court did
consider declarations by the drafters of Assembly *132  Bill No. 21, Assemblyman Umberg,
Assemblyman Morrow and Attorney Bruce S. Ross, submitted by appellant. The declaration
of Ross notes he was actively involved in discussions with legislative staff in the drafting of
Assembly Bill No. 21 6  and has spoken and lectured extensively on its subject matter since its
enactment. He declares directly, what the assemblymen imply, that “[t]he purpose of Probate Code
§ 2645(b) is to ensure that no spouse of a person who is a guardian or conservator shall receive
any compensation for legal services performed for the guardian or conservator unless the Court
specifically approves the right to the compensation and find it is to the advantage, benefit, and
best interest of the ward or conservatee.... [T]he statute is designed to require that all of the facts
and circumstances relating to such employment be disclosed to the Court having jurisdiction over
the guardianship or conservatorship and to permit the Court to make a finding, based upon all the
facts and circumstances, that such compensation is to the advantage, benefit and best interest of
the ward or conservatee.” (Italics added.) Although the declaration of Ross, the principal author of
California Practice Guide: Probate (The Rutter Group 1995) may not be considered conclusive, his
analysis is clearly consistent with the plain language of the section and the legislative amendments.


6 His participation and that of the professional probate committee he chaired is noted in the
legislative history which states the bill had been “thoroughly negotiated” with representatives
of the probate and trust legal committees.


We are required to presume, when possible, that every legislative action has a rational purpose.
Here, the alteration of the relevant language in section 2645, subdivision (b) must be presumed to
express the Legislature's intent to impose different conditions precedent to an attorney's ability to
receive compensation under statutes which relate to different attorney/conservator relationships.
There is no policy reason compelling a different conclusion.


Appellant's petition for review by the Supreme Court was denied July 31, 1996. *133


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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211 Cal.App.4th 1191
Court of Appeal, First District, Division 4, California.


Deborah EDGERLY, Plaintiff and Appellant,
v.


CITY OF OAKLAND, Defendant and Respondent.


A134047
|


Filed December 12, 2012
|


As Modified December 13, 2012


Synopsis
Background: Former city administrator brought action against city for wrongful termination
under whistleblower statute. The Superior Court, Sacramento County, No. RG09461220,
Shelleyanne W.L. Chang, J., sustained a demurrer to two causes of action under the whistleblower
statute, dismissed a third whistleblower cause of action on a motion for summary adjudication,
and entered judgment on jury verdict for city on administrator's gender discrimination cause of
action. City administrator appealed.


Holdings: The Court of Appeal, Baskin, J., held that:


[1] on issue of first impression, retaliation for disclosure of violations of city laws does not violate
whistleblower statute;


[2] reimbursements for mayor's personal expenses did not violate statute prohibiting interested
officials from using their positions to influence governmental decisions; and


[3] administrator's alleged opposition to mayor's reimbursement requests was not protected activity
under whistleblower statute.


Affirmed.
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West Headnotes (14)


[1] Evidence State laws in general
Evidence Corporate charters
Evidence Administrative Rules and Regulations
In former city administrator's action against city for wrongful termination under
whistleblower statute, Court of Appeal would take judicial notice of city charter, together
with the various regulations and legislative enactments relied on by the parties. Cal. Evid.
Code §§ 451, 452; Cal. Lab. Code § 1102.5.


3 Cases that cite this headnote


[2] Pleading Variance between pleading and instrument annexed, filed, or referred to
Under the doctrine of truthful pleading, the courts will not close their eyes to situations
where a complaint contains allegations of fact inconsistent with attached documents, or
allegations contrary to facts which are judicially noticed.


[3] Pleading Variance between pleading and instrument annexed, filed, or referred to
False allegations of fact, inconsistent with annexed documentary exhibits or contrary to
facts judicially noticed, may be disregarded.


[4] Labor and Employment Purpose and construction in general
Purpose of the whistleblower protection statute is to encourage workplace whistleblowers
to report unlawful acts without fearing retaliation. Cal. Lab. Code § 1102.5.


6 Cases that cite this headnote


[5] Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
In contrast to a private employee, a plaintiff employed by a governmental agency does not
need to inform another governmental agency of the unlawful acts in order to qualify for
protection under the whistleblower statute. Cal. Lab. Code § 1102.5.


3 Cases that cite this headnote
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[6] Labor and Employment Motive, intent, and pretext in general
Labor and Employment Presumptions and burden of proof
To prove a cause of action under the whistleblower protection statute, the plaintiff must
establish a prima facie case of retaliation, and if the defendant then proves there was a
legitimate, nonretaliatory explanation for its acts, the plaintiff must demonstrate that this
explanation is merely a pretext for retaliation. Cal. Lab. Code § 1102.5.


7 Cases that cite this headnote


[7] Labor and Employment Exercise of Rights or Duties;  Retaliation
To establish a prima facie case under the whistleblower protection statute, a plaintiff
must show that he or she was subjected to adverse employment action after engaging in
protected activity and that there was a causal connection between the two. Cal. Lab. Code
§ 1102.5.


25 Cases that cite this headnote


[8] Municipal Corporations Grounds
Public Employment Protected activities
Retaliation for disclosure of violations of municipal laws enacted by charter cities does not
violate the whistleblower protection statute unless there is some enabling provision stating
that the intent of the city is to have its local laws treated as statewide statutes for purposes
of the whistleblower protection statute, since municipal law provisions are otherwise not
deemed state statutes or regulations under the whistleblower protection statute. Cal. Lab.
Code § 1102.5(c).


6 Cases that cite this headnote


[9] Statutes Express mention and implied exclusion;  expressio unius est exclusio
alterius
Where the Legislature carefully uses a term or phrase in one place but excludes it in
another, courts will not imply the term or phrase where excluded.


[10] Municipal Corporations Powers and functions of local government in general
City powers are strictly construed.
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[11] Municipal Corporations Powers and functions of local government in general
It is the general rule of municipal law that local governments cannot pass laws that apply
outside of their boundaries.


[12] Trial Questions of Law or Fact in General
Reasonableness is generally a question of fact to be resolved by a jury.


[13] Municipal Corporations Reimbursement of expenditures
Municipal Corporations Duties and liabilities
Public Employment Reimbursement of Expenses;  Indemnification
Public Employment Ethics and conflicts of interest in general
Reimbursements of mayor for cellular phone bill for mayor's wife, overtime pay for
mayor's driver to transport mayor's wife, and increased utility costs associated with
security upgrades at mayor's residence did not violate the statute prohibiting a public
official from using his official position to “influence a governmental decision” in which
he has a financial interest, since the expenditures were reimbursement for expenses of a
member of mayor's immediate family. Cal. Gov't Code §§ 87100, 87103; Cal.Code Regs.,
tit. 2, § 18705.5(b).


[14] Municipal Corporations Grounds
Public Employment Protected activities
City administrator's alleged opposition to mayor's reimbursement requests which allegedly
violated city law was not protected activity under the whistleblower protection statute,
where mayor's requests did not violate any state statute, administrator approved two of the
three requests, and administrator's refusals to participate in mayor's alleged misconduct
were consistent with her general job description and duties. Cal. Lab. Code § 1102.5.


5 Cases that cite this headnote
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Thomas L. Riordan, for Amicus Curiae League of California Cities on Behalf of Respondent.


Opinion


Baskin, J. *


* Judge of the Contra Costa Superior Court assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.


[1]  *1194  Deborah Edgerly is the former city administrator of the City of Oakland (City).
Edgerly sued the City in 2009, alleging that then Mayor Ron Dellums (Mayor or Dellums)
wrongfully terminated Edgerly's employment in retaliation for her refusal to violate the City's
charter, municipal code, and civil service rules and resolutions. 1


1 We take judicial notice of the City charter, together with the various regulations and
legislative enactments relied on by the parties. (Evid.Code, §§ 451, 452.)


Edgerly claims that the trial court erred when it sustained a demurrer to the first two of her
three causes of action for violation of the statewide whistleblower statute set forth in Labor Code
section 1102.5, subdivision (c) (1102.5(c)). 2  Edgerly also claims that the trial court erred when it
dismissed the third whistleblower cause of action on a motion for summary adjudication.


2 All statutory references are to the Labor Code, unless otherwise stated.


The primary question presented by this appeal is a question of first impression under California
law: Should alleged violations of a charter city's municipal law be deemed violations of state law
for purposes of section 1102.5(c)? Based on principles of statutory construction and public policy
considerations, we hold that they should not, and accordingly, we affirm.
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I.


PROCEDURAL BACKGROUND


A. Procedural History.
On July 6, 2009, Edgerly filed a complaint alleging three causes of action for retaliation under
the whistleblower statute, and one cause of action for gender discrimination under the California
Fair Employment and Housing Act (FEHA) (Gov.Code, § 12900 et seq.) The City filed a general
demurrer to all three of the whistleblower causes of action.


*1195  The trial court sustained the demurrer with leave to amend as to the first two causes of
action, on the ground Edgerly did not identify any violation of state law. The trial court overruled
the demurrer as to the third whistleblower cause of action, which alleged a violation of Government
Code section 87100.


Edgerly filed a first amended complaint (FAC), and the City again demurred to all three
whistleblower causes of action. This time, the trial court sustained the City's demurrer to the first
and second causes of action without leave to amend.


In these first two causes of action, Edgerly alleged that she was terminated in retaliation for her
refusal to agree to the Mayor's violations of the City charter. The trial court ruled that Edgerly did
not show the misconduct “would result in a violation of a state statute, rule or regulation.” The trial
court again overruled the demurrer as to the third cause of action, that Edgerly alleged a violation
of a state statute—Government Code section 87100.


While the third whistleblower cause of action survived demurrer, the trial court later granted the
City's motion for summary adjudication of that cause of action because Edgerly failed to produce
evidence showing that a state statute was **428  violated. A jury trial on Edgerly's remaining
(fourth) cause of action for gender discrimination resulted in a verdict in the City's favor. This
appeal followed. 3


3 Edgerly does not appeal from that part of the judgment relating to the jury verdict in favor
of the City regarding the FEHA claim for gender discrimination.


B. Plaintiff's Allegations.
The factual allegations of Edgerly's declaration opposing the summary adjudication motion are
fully consistent with the allegations of the FAC. To avoid duplication, we do not separately set forth
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the ultimate facts recited in that pleading. The following facts are taken from Edgerly's opposition
declaration or from matters of which we have taken judicial notice.


Edgerly served as the City's finance director from 1997 until 2003. In 2003, then-Mayor Jerry
Brown appointed her as city manager. Following a revision to the charter, the position of
city manager was renamed city administrator in 2004. Pursuant to the City charter, the city
administrator served at the pleasure of the mayor and could be discharged at any time, for any
reason. (Oakland City Charter, § 305(e) (Charter).)


*1196  As city administrator, it was part of Edgerly's job duties to: (1) designate, appoint,
discipline, or remove directors, department heads, or assistants (Charter §§ 502–503); (2) execute
all City laws and ordinances (Charter, § 504, subd. (a)); and (3) control and administer the financial
affairs of the City (Charter, § 504, subd. (e)). Specifically, as city administrator, Edgerly had
authority over various City departments and personnel, including the police department. She was
also responsible for the City's budget and expenditures. If Edgerly had any concerns about the
allocation of City funds, she would confer with the city attorney's office.


In 2007, Dellums replaced Brown as Mayor of the City. Knowing that the new Mayor could replace
her at any time, Edgerly developed an exit plan.


In October 2007, Edgerly gave notice of her planned retirement set for July 31, 2008. The Mayor
agreed to this retirement date. However, on June 27, 2008, a little over a month before the
planned retirement date, the Mayor placed Edgerly on administrative leave. The Mayor terminated
Edgerly's employment on July 1, 2008, effective immediately. Edgerly claimed she was wrongfully
terminated as a whistleblower because the Mayor asked her to violate several provisions of the
City's charter, which she refused to do.


In the course of carrying out her duties as city administrator under Dellums, Edgerly questioned
several expense reimbursement requests. These included requests regarding the Mayor's personal
expenditures, including payment of a cellular phone bill for the Mayor's wife, overtime pay for
the Mayor's driver, and increased utility costs associated with security upgrades at the Mayor's
residence.


Edgerly did not know if the Mayor was aware of the questions about the cellular phone bill; she
also could not recall if there had been any investigation regarding this reimbursement request.
Ultimately, Edgerly approved payment of this request in April 2008, and it was decided that the
cellular phone in the Mayor's wife's name, which previously had been in the Mayor's name, would
be returned to his name going forward.
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As for the overtime pay for the Mayor's driver, Edgerly was unaware whether anyone ever told
the Mayor that there was an issue about whether the overtime could be charged if the driver was
driving Mrs. **429  Dellums as opposed to the Mayor. Edgerly approved the overtime payment
for the driver and advised the Mayor's office that future overtime bills needed to be for driving
the Mayor, not his wife.


*1197  With respect to the reimbursement request for the utility bills, Edgerly sought an opinion
from the city attorney's office regarding whether such a reimbursement was permissible. Edgerly
could not recall receiving any direction from the city attorney on this issue. Nevertheless, Edgerly
testified that she told the Mayor that she could not reimburse this request. She could not, however,
remember what, if anything, the Mayor said in response when she advised him that she could
not reimburse him for the utility bill. According to the Mayor's deposition testimony, he decided
ultimately to drop the request.


Edgerly also fielded requests from the Mayor's chief of staff and Mrs. Dellums, who sought office
space and computers for a public-private partnership initiative supported by the Mayor. Suitable
space was not located during Edgerly's tenure.


According to Edgerly, the Mayor attempted unilaterally to enter into a $150,000 service contract
with former City Manager Robert Bobb, without seeking the requisite authorization from the city
council. Edgerly sought the assistance of the city attorney to explain to the Mayor that his actions
were improper. Once advised of the necessity that contracts in excess of $100,000 required a
competitive bidding process and approval from the city council, the Mayor directed Edgerly to
prepare a request for proposals to obtain the bids.


Edgerly claims the Mayor attempted to usurp her authority by directing department and agency
heads to report directly to him rather than to her. Edgerly states that she opposed this. Edgerly
claims she also refused requests to terminate department heads and other high level executive
officials so that the Mayor could reward his campaign supporters with City jobs.


On June 7, 2008, Edgerly's nephew was involved in a police incident. Edgerly intervened with
the police. When she identified her office and sought explanations, her actions became public and
controversial. As a result, the Mayor directed Edgerly to work solely on the competitive bidding
process for the Bobb service contract, because the Mayor saw the police incident with Edgerly and
her nephew as a distraction, creating the appearance of a conflict of interest.


On June 25, 2008, the Mayor believed that Edgerly had agreed to step back from her involvement
with the police department and asked her to sign documents ceding control of the police department
to the interim director of *1198  the Community and Economic Development Agency. She,
however, refused to appoint the Mayor's designee. The Mayor wanted to place Edgerly on
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administrative leave on June 26, 2008. On Friday, June 27, the Mayor attempted unsuccessfully
to communicate with Edgerly (she was away at a funeral) to tell her he was placing her on
administrative leave.


On July 1, 2008, the Mayor terminated Edgerly's employment effective immediately because he
believed he could not wait for her to communicate with him, and a decision was required.


II.


DISCUSSION


A. The Standard of Review.
[2]  [3] “Our review of the sufficiency of a complaint against a general demurrer, which is de
novo, is guided by long-settled rules. ‘ “We treat the demurrer as admitting all material facts
properly pleaded, **430  but not contentions, deductions or conclusions of fact or law. [Citation.]
We also consider matters which may be judicially noticed.” [Citation.]....’ ( Blank v. Kirwan
(1985) 39 Cal.3d 311, 318 [216 Cal.Rptr. 718, 703 P.2d 58].)” ( Fonseca v. Fong (2008) 167
Cal.App.4th 922, 929, 84 Cal.Rptr.3d 567.) In addition, we consider the complaint's exhibits. (
Hoffman v. Smithwoods RV Park, LLC (2009) 179 Cal.App.4th 390, 400, 102 Cal.Rptr.3d 72.)
“Under the doctrine of truthful pleading, the courts ‘will not close their eyes to situations where a
complaint contains allegations of fact inconsistent with attached documents, or allegations contrary
to facts which are judicially noticed.’ [Citation.] ‘False allegations of fact, inconsistent with
annexed documentary exhibits [citation] or contrary to facts judicially noticed [citation], may be
disregarded....’ [Citations.]” ( Ibid. )


“ ‘Further, we give the complaint a reasonable interpretation, reading it as a whole and its parts
in their context. [Citation.] When a demurrer is sustained, we determine whether the complaint
states facts sufficient to constitute a cause of action. [Citation.] And when it is sustained without
leave to amend, we decide whether there is a reasonable possibility that the defect can be cured
by amendment: if it can be, the trial court has abused its discretion and we reverse; if not, there
has been no abuse of discretion and we affirm. [Citations.] The burden of proving such reasonable
possibility is squarely on the plaintiff. [Citation.]’ ( Blank v. Kirwan [, supra,] 39 Cal.3d [at p.]
318 [216 Cal.Rptr. 718, 703 P.2d 58].)” ( Fonseca v. Fong, supra, 167 Cal.App.4th at p. 929, 84
Cal.Rptr.3d 567.)


*1199  B. Section 1102.5.
In 1984, the Legislature added the “Whistleblower Protection Statute” to the Labor Code by
adopting section 1102.5. This section prohibits employers from retaliating against an employee
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“for refusing to participate in an activity that would result in a violation of state or federal statute,
or a violation or noncompliance with a state or federal rule or regulation.” (§ 1102.5(c).)


[4]  [5] The purpose of section 1102.5(c) is “to ‘ “encourag[e] workplace whistle-blowers
to report unlawful acts without fearing retaliation.” ’ [Citation.]” ( Hansen v. Department of
Corrections & Rehabilitation (2008) 171 Cal.App.4th 1537, 1545–1546, 90 Cal.Rptr.3d 381 (
Hansen ).) Protected employees include “any individual employed by the state or any subdivision
thereof, any county, city, city and county, including any charter city or county, and any school
district, community college district, municipal or public corporation, political subdivision, or
the University of California.” (§ 1106.) In contrast to an employee of a private employer, a
plaintiff employed by a governmental agency (such as Edgerly) does not need to inform another
governmental agency of the unlawful acts in order to qualify for whistleblower protection. (
Colores v. Board of Trustees (2003) 105 Cal.App.4th 1293, 1312–1313, 130 Cal.Rptr.2d 347.)


[6] To prove a cause of action under section 1102.5, the plaintiff must establish a prima facie
case of retaliation. ( Mokler v. County of Orange (2007) 157 Cal.App.4th 121, 138, 68 Cal.Rptr.3d
568.) If the defendant then proves there was a legitimate, nonretaliatory explanation for its acts,
the plaintiff must demonstrate that this explanation is merely a pretext for retaliation. ( Ibid. )


[7] As we shall explain, Edgerly is unable to establish a prima facie case of retaliation. “To
establish a prima facie case for whistleblower liability, a plaintiff **431  must show that he or she
was subjected to adverse employment action after engaging in protected activity and that there was
a causal connection between the two. [Citation.]” ( Hansen, supra, 171 Cal.App.4th at p. 1546,
90 Cal.Rptr.3d 381.) Protected activity is the disclosure of or opposition to “a violation of state
or federal statute, or a violation or noncompliance with a state or federal rule or regulation.” (§
1102.5(b) & (c), italics added.) In other words, “[s]ection 1102.5 of the Labor Code requires that
to come within its provisions, the activity disclosed by an employee must violate a federal or state
law, rule, or regulation. [Citation.]” ( Mueller v. County of Los Angeles (2009) 176 Cal.App.4th
809, 821–822, 98 Cal.Rptr.3d 281 ( Mueller ).)


C. The Trial Court Properly Sustained the City's Demurrer.
In sustaining the second demurrer to the first cause of action without leave to amend, the trial
court determined that Edgerly's complaint relied solely on *1200  the Charter, Oakland municipal
ordinances, city civil service rules and procedures, and City personnel manual. The trial court
further determined that none of these municipal law provisions should be deemed a state statute
or regulation for purposes of section 1102.5(c). In sustaining the second demurrer to the second
cause of action, the trial court determined that insufficient facts were alleged to identify a violation
of a state statute. We agree with the trial court's reasoning and affirm the trial court's decision.
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Edgerly challenges the trial court's rationale, arguing that her refusal to violate the City Charter,
municipal code, and civil service rules and regulations is within the purview of section 1102.5(c).
Edgerly's theory is simple: All local laws (like the City Charter and the civil service rules) have the
force and effect of state laws. Thus, when the Mayor allegedly violated any charter provision or
other local ordinance or rule, the Mayor also violated state statutes or state regulations. Similarly,
whenever Edgerly refused to violate the Charter or local ordinances or rules, any act of retaliation
because of this refusal is also an act of retaliation in violation of section 1102.5.


The City's argument is equally simple: The City Charter, municipal laws, and local civil service
rules and procedures and personnel manual are local laws, which do not rise to the level of a
statewide statute or regulation within the meaning of section 1102.5(c). Therefore, Edgerly cannot
show that her refusal to do what the Mayor allegedly asked of her “... would result in a violation of a
state or federal statute, or a violation or noncompliance with a state or federal rule or regulation.” (§
1102.5(c), subds. (a); see id., (b) & (c).)


[8] This appeal requires us to interpret the scope of section 1102.5 to determine if it encompasses
local laws enacted by charter cities. In so doing, “[o]ur task is a familiar one. ‘We apply well-
established principles of statutory construction in seeking “to determine the Legislature's intent in
enacting the statute, ‘ “so that we may adopt the construction that best effectuates the purpose of
the law.” ’ [Citation.] We begin with the statutory language because it is generally the most reliable
indication of legislative intent. [Citation.] If the statutory language is unambiguous, we presume
the Legislature meant what it said, and the plain meaning of the statute controls. [Citations.] We
consider extrinsic aids, such as legislative history, only if the statutory language is reasonably
subject to multiple interpretations. [Citation.]” ( Miklosy v. Regents of University of California
(2008) 44 Cal.4th 876, 888, 80 Cal.Rptr.3d 690, 188 P.3d 629 [9] [10] [11].)


**432  Here, the plain language of section 1102.5 provides that it applies to “a violation of state
or federal statute, or a violation or noncompliance with a state or federal rule or regulation.” Based
on the unambiguous statutory language, we presume that the Legislature meant what *1201  it
said—section 1102.5 pertains, as relevant here, to state statutes, rules, or regulations. ( Miklosy v.
Regents of University of California, supra, 44 Cal.4th at p. 888, 80 Cal.Rptr.3d 690, 188 P.3d 629.)


[9]  [10]  [11] That the Legislature chose to omit references to “local laws” when drafting section
1102.5 is readily apparent from its inclusion of “local laws” in the language of other whistleblower
statutes. 4  For example, both Education Code section 44112 and Government Code section 8547.2
provide that an employer may not retaliate against an employee who refuses an illegal order, which
is a “directive to violate or assist in violating a federal, state, or local law....” (See also Gov.Code,
§ 53087.6, subd. (f)(2) [providing a whistleblower hotline for activities “in violation of any local,
state or federal law”].) “Where the Legislature carefully uses a term or phrase in one place but
excludes it in another, we will not imply the term or phrase where excluded. [Citation.]” ( Slocum v.
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State Bd. of Equalization (2005) 134 Cal.App.4th 969, 978, 36 Cal.Rptr.3d 627.) Therefore, in this
instance, the omission of the term “local laws” is indicative of legislative intent to exclude such
laws from the purview of section 1102.5. Edgerly's argument that section 1106 specifically refers
to charter cities does nothing to alter the conclusion that local laws are not within the ambit of
section 1102.5. There is no question that section 1102.5 applies to charter city employees when the
retaliation involves activities that violate a state statute or rule. Here, however, Edgerly's section
1102.5 claim is premised on purported violations of local laws. Moreover, there is nothing in the
City Charter, ordinances, or rules that even suggests these have the effect of state statutes. Edgerly's
argument that these municipal matters must be construed as state statutes strains logic and offends
yet another rule of construction: city powers are strictly construed. ( City of Madera v. Black (1919)
181 Cal. 306, 312, 184 P. 397.) For example, it is the general rule of municipal law that local
governments cannot pass laws that apply outside of their boundaries. ( Harden v. Superior Court
(1955) 44 Cal.2d 630, 642, 284 P.2d 9.) It follows that municipal statutes do not qualify as state
statutes within the scope of § 1102.5(c) unless there is some enabling provision, for example, a
municipal statute or rule stating that the intent of the city is to have its local laws treated as statewide
statutes for purposes of this section. Edgerly relies on  Cawdrey v. City of Redondo Beach (1993)
15 Cal.App.4th 1212, 1223, 19 Cal.Rptr.2d 179 for the notion that a “charter constitutes state law
for that municipality.” However, Cawdrey is a case dealing with the home rule doctrine and, as we
show below, using the home rule doctrine affirms that municipal laws are not automatically state
statutes within the scope of § 1102.5(c).


4 Additionally, a search of the California Codes reveals that, outside of the whistleblower
context, the Legislature has referred specifically to “local laws” in a variety of contexts in
over 200 code sections. (See, e.g., Health & Saf.Code, § 25264; Civ.Code, § 798.16; Pub.
Resources Code, § 21083.8.1; Health & Saf.Code, § 108291; Pub. Util.Code, § 387.6.)


*1202  As noted above, this appeal would appear to present a question of first impression. There is
analogous case law however, dealing more generally with the question of when personnel decisions
are **433  actionable under section 1102.5(c), and this analogous case law does not support
Edgerly's theory. 5


5 No party cites, and we have not found, any case holding that violations of a local charter by
an official are automatically also violations of a state statute or law.


For example, in  Mueller, supra, 176 Cal.App.4th 809, 98 Cal.Rptr.3d 281, a firefighter brought
suit against the county, alleging that he had been retaliated against after expressing disapproval
of a decision to transfer two firefighters in the department to another division. ( Id. at p. 812, 98
Cal.Rptr.3d 281.) There, the plaintiff asserted that “the Labor Code only requires that the employee
have reasonable cause to believe that the information he discloses to a government ... agency
discloses a violation of such statute, rule or regulation....” ( Id. at p. 822, 98 Cal.Rptr.3d 281,
italics omitted.) Rejecting this assertion, the court concluded that the plaintiff's claims “[did] not
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rise to the level of whistleblower retaliation. Matters such as transferring employees, writing up
employees, and counseling employees are personnel matters.” ( Ibid. ) In so holding, the court
explained that “[s]ection 1102.5 of the Labor Code requires that to come within its provisions, the
activity disclosed by an employee must violate a federal or state law, rule or regulation. [Citation] ...
[T]his case is not about perceived violations of federal or state statutes, rules or regulations but
rather about perceived violations of the department's own policies which are local policies.” (
Mueller at pp. 821–822, 98 Cal.Rptr.3d 281, italics added).


Similarly, in  Carter v. Escondido Union High School Dist. (2007) 148 Cal.App.4th 922, 56
Cal.Rptr.3d 262, a probationary high school teacher and basketball coach sued for wrongful
termination after the district refused to renew his contract. ( Id. at p. 925, 56 Cal.Rptr.3d 262.)
The teacher alleged, among other things, that he had “blow[n] the whistle” by complaining to the
school's athletic director that another coach had recommended a protein shake to a student that
had made the student sick. ( Id. at p. 933, fn. 13, 56 Cal.Rptr.3d 262.) The court held that such
conduct was not protected by section 1102.5 because the disclosure did not involve a violation of
any federal or state statute, rule, or regulation. ( Carter, supra, p. 933, 56 Cal.Rptr.3d 262.) As the
court explained, “Carter's disclosure here was not whistleblowing under section 1102.5, but rather
a routine ‘internal personnel disclosure’ that was, at its core, a disagreement between the football
and basketball coaches about the proper advice to give to student athletes. This type of disclosure
is not encompassed by section 1102.5 ....” ( Id. at p. 934, 56 Cal.Rptr.3d 262.)


Further, in  Patten v. Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, 1381–
1382, 37 Cal.Rptr.3d 113 ( Patten ), a principal sued a school district for whistleblower retaliation
for disclosing improprieties at *1203  her school. In particular, she alleged she made four separate
whistleblower disclosures, for which she received adverse employment action: (1) disclosing to
a state senator that her school had engaged in budgetary improprieties by reassigning funds that
were earmarked by the state for a certain purpose to another educational program; (2) disclosing
accusations to her district superiors that a male physical education teacher was peering into the
girls' locker room; (3) disclosing to her superiors certain off-color remarks made by a male science
teacher; and (4) requesting additional staff to keep the campus safe. ( Id. at p. 1382, 37 Cal.Rptr.3d
113.)


The court held that except for the budgetary disclosure, the disclosures concerning **434
teachers' conduct and lack of staff “do not rise to the level of blowing a whistle” but were made in
“the context of an internal personnel matter based on a student complaint, rather than in the context
of a legal violation.” ( Patten, supra, 134 Cal.App.4th at p. 1385, 37 Cal.Rptr.3d 113.) The court
explained that the disclosures involving the two teachers did not amount to whistleblowing because
“although the disclosures were made by a government employee ... to a government agency ... the
disclosures indisputably encompassed only the context of internal personnel matters involving a
supervisor and her employee, rather than the disclosure of a legal violation.” ( Id. at pp. 1384–1385,
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37 Cal.Rptr.3d 113, italics omitted.) Additionally, the court held that the plaintiff's disclosures to
her superiors “about needing more staff” did not amount to whistleblowing “as a matter of law.
Again, these disclosures were made in an exclusively internal administrative context. They do not
show any belief on Patten's part that she was disclosing a violation of state or federal law in any
sort of whistleblowing context, as required for a section 1102.5(b) whistleblowing action.” ( Id.
at p. 1385, 37 Cal.Rptr.3d 113.)


Despite these decisions, Edgerly argues that differentiating between local laws and state laws is
contrary to the Legislature's overarching intent to foster a broad public policy goal of “encouraging
workplace [(municipal)] whistle-blowers to report unlawful acts without fearing retaliation.” (
Green v. Ralee Engineering Co. (1998) 19 Cal.4th 66, 77–78, 78 Cal.Rptr.2d 16, 960 P.2d 1046.)
We conclude, to the contrary, that strong public policy considerations militate against adopting
Edgerly's interpretation of section 1102.5(c).


We begin by noting that it was part of Edgerly's general job description to take the actions that she
alleged she took to enforce Oakland's municipal laws. Taken to its logical conclusion, Edgerly's
argument is that as she routinely acted on each city official's expense reimbursement requests,
each rejection constituted a per se violation of section 1102.5(c), no matter how trivial or routine
each rejection was. This interpretation strains logic and, if adopted, could have a serious impact
on the workings of the City and other charter cities. As  Patten, supra, 134 Cal.App.4th 1378, 37
Cal.Rptr.3d 113 instructs, “it would *1204  thrust the judiciary into micromanaging employment
practices and create a legion of undeserving protected ‘whistleblowers’ arising from the routine
workings and communications of the job site. [Citation.]” ( Id. at p. 1385, 37 Cal.Rptr.3d 113.) The
court explained that “[t]o exalt these exclusively internal personnel disclosures with whistleblower
status would create all sorts of mischief.” ( Ibid. )


Similarly, here, there is no reason to micromanage the employment practices of a charter city,
which is “specifically authorized by our state Constitution to govern [itself], free of state legislative
intrusion, as to those matters deemed municipal affairs. Article XI, section 5, subdivision (a) of
the California Constitution provides: ‘It shall be competent in any city charter to provide that
the city governed thereunder may make and enforce all ordinances and regulations in respect to
municipal affairs, subject only to restrictions and limitations provided in their several charters and
in respect to other matters they shall be subject to general laws. City charters adopted pursuant to
this Constitution shall supersede any existing charter, and with respect to municipal affairs shall
supersede all laws inconsistent therewith.’ (Italics added.)” ( State Building & Construction Trades
Council of California v. City of Vista (2012)) 54 Cal.4th 547, 555, 143 Cal.Rptr.3d 529, 279 P.3d
1022 ( City of Vista ). This provision, the roots of which **435  trace back more than 100 years,
is known as the home rule doctrine. ( Ibid. )
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The home rule doctrine was “ ‘enacted upon the principle that the municipality itself knew better
what it wanted and needed than the state at large, and to give that municipality the exclusive
privilege and right to enact direct legislation which would carry out and satisfy its wants and
needs.’ ( Fragley v. Phelan (1899)) 126 Cal. 383, 387 [58 P. 923] (lead opn. by Garoutte, J.)” (
City of Vista, supra, 54 Cal.4th at p. 556, 143 Cal.Rptr.3d 529, 279 P.3d 1022.) For example, our
Supreme Court long ago held that the salaries of charter city employees are a municipal affair
and not a statewide concern regardless of any possible economic effect those salaries might have
beyond the borders of the city. ( Sonoma County Organization of Public Employees v. County of
Sonoma (1979) 23 Cal.3d 296, 316–317, 152 Cal.Rptr. 903, 591 P.2d 1.) Recently, in  City of Vista,
supra, 54 Cal.4th 547, 143 Cal.Rptr.3d 529, 279 P.3d 1022, the Supreme Court concluded that
a charter city was not required to comply with the state prevailing wage law in the construction
of its public works projects because the wage levels “are a municipal affair (that is, exempt from
state regulation), and that these wage levels are not a statewide concern (that is, subject to state
legislative control).” ( Id. at p. 556, 143 Cal.Rptr.3d 529, 279 P.3d 1022.)


If salaries and wage levels are municipal affairs, then surely the manner in which a charter city
enforces its own charter and local rules and ordinances constitutes a municipal affair and cannot
be considered a statewide concern.


*1205  Accordingly, the perceived violations of the City's charter and local rules and ordinances
allegedly requested of Edgerly are not within the purview of section 1102.5, and her whistleblower
claim fails as a matter of law. We conclude Edgerly's claims are neither supported by the plain
language of section 1102.5 nor the public policy considerations of that statute. Thus, the sustaining
of the City's demurrer without leave to amend was not error.


D. The Trial Court Properly Granted Summary Adjudication.


1. The Standard of Review.
“A motion for summary judgment shall be granted if all the evidentiary papers submitted, which
we review independently, show that there is no triable issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law. We do not resolve factual issues but
ascertain whether there are any to resolve. (Code Civ. Proc., § 437c, subd. (c); [Citations.] ) [¶] A
defendant ‘may move for summary judgment in any action or proceeding if it is contended that
the action has no merit.’ ’’ (Code Civ. Proc., § 437c, subd. (a).) A cause of action has no merit if it
is shown that the plaintiff cannot establish one of the action's elements. (Code Civ. Proc., § 437c,
subd. (o )(1); [¶] Rio Linda Unified School Dist. v. Superior Court (1997) 52 Cal.App.4th 732,
735 [60 Cal.Rptr.2d 710].) [¶] Because a summary judgment denies the losing party a trial, we
liberally construe the evidence in support of that party and resolve doubts concerning the evidence
in that party’ s favor. ( Wiener v. Southcoast Childcare Centers, Inc. (2004) 32 Cal.4th 1138, 1142
[12 Cal.Rptr.3d 615, 88 P.3d 517];  Colores v. Board of Trustees, supra, 105 Cal.App.4th at p.
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1305 [130 Cal.Rptr.2d 347].)” ( Patten, supra, 134 Cal.App.4th at p. 1384, 37 Cal.Rptr.3d 113
italics added.)


2. Discussion.
In order to establish a prima facie case of retaliation, Edgerly must show (1) she engaged in a
protected activity, (2) the **436  City subjected her to an adverse employment action, and (3)
there is a causal link between the two. ( Hansen, supra, 171 Cal.App.4th at p. 1546, 90 Cal.Rptr.3d
381.) In granting summary adjudication of the third whistleblower cause of action, the trial court
ruled that Edgerly had failed to make a prima facie showing.


Edgerly claims this was error insofar as it related to her section 1102.5(c) claim based on
Government Code section 87100 violations. Government Code section 87100 prohibits a public
official from using his official position to *1206  “influence a governmental decision” in which he
has a financial interest. 6  Edgerly argues that three reimbursement requests violated Government
Code section 87100:(1) an alleged overtime payment to the Mayor's driver for driving Mrs.
Dellums; (2) an alleged cellular phone bill in Mrs. Dellums's name; and (3) the alleged increased
utility expense at the Mayor's residence.


6 Government Code section 87100 provides: “No public official at any level of state or local
government shall make, participate in making or in any way attempt to use his official
position to influence a governmental decision in which he knows or has reason to know he
has a financial interest.”


Pursuant to Government Code section 87103, “[a] public official has a financial interest in a
decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision
will have a material financial effect, distinguishable from its effect on the public generally, on
the official, [or on] a member of his or her immediate family....” The regulations interpreting the
statute clarify that reimbursements of expenses are specifically excluded from the definition of
“material financial effect.” “The financial effects of a decision which affects only the salary, per
diem, or reimbursement for expenses the public official or a member of his or her immediate
family receives from a federal, state or local government agency shall not be deemed material.
...” (Cal.Code Regs., tit. 2, § 18705.5(b), italics added.)


[12]  [13]  [14] Edgerly failed to address this issue in her opposition to the City's summary
judgment motion, and on appeal she all but ignores the fact that requests for reimbursement of
expenses are excluded under the statute's interpretative regulations. Instead, she maintains that
she engaged in protected activity because she had a good faith, reasonable belief that the Mayor's
requests violated Government Code section 87100. Reasonableness is generally a question of
fact to be resolved by a jury. ( Terry v. Atlantic Richfield Co. (1977) 72 Cal.App.3d 962, 966,
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140 Cal.Rptr. 510.) Here, however, Edgerly's argument misses the point that the challenged
reimbursements violated no state law. (See Cal.Code Regs., tit. 2, § 18705.5(b).)


Moreover, the evidence shows that Edgerly actually approved two of the three requests and referred
the third request to the city attorney's office. There is no evidence that she told anyone she believed
that the Mayor's requests violated any statutes. As set forth above, Edgerly paid the overtime for
the Mayor's driver. At most, the record reflects that she admonished the Mayor's office that future
driver's bills should be for driving the Mayor only. She also approved payment of the cellular
phone bill. None of these actions constituted a refusal to participate in any alleged violations of
Government Code section 87100.


*1207  To the extent Edgerly maintains that she refused the reimbursement requests, her refusals
to participate in the Mayor's alleged misconduct were consistent with, if not required by, her
general job description **437  and duties, activities she now claims are protected under section
1102.5(c). (See Charter § 504.) Although there are no California cases directly on point, several
federal cases present similar issues. (See  Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317,
354, 100 Cal.Rptr.2d 352, 8 P.3d 1089 [noting that due to similarities between state and federal
employment discrimination law, California courts look to federal precedents where applying their
own statutes].)


For example, in  McKenzie v. Renberg's Inc.(10th Cir.1996) 94 F.3d 1478, 1487, the Tenth Circuit
concluded that if the claimed whistleblowing activities fall within general duties, they are not
actionable. There, the court held that an employee's actions in connection with an overtime pay
issue were not protected because the actions “were completely consistent with her duties as
personnel director ... to evaluate wage and hour issues and to assist the company in complying
with its obligations....” ( Ibid. )


Similarly, in a more recent case out of the District Court for the Northern District of California,
the plaintiff, a division manager responsible for holding employees accountable and ensuring
compliance with legal requirements, was unable to sustain her whistleblower claim under section
1102.5 because notifying the company of suspected falsification of employee timecards was part
of her job duties. ( Muniz v. United Parcel Service, Inc. (N.D.Cal.2010) 731 F.Supp.2d 961, 970.)


So too here, Edgerly, who was in a special position as an administrator, has not shown that a single
activity fell outside her general work involvement. (See, e.g.,  Correa v. Mana Products, Inc. (2008
E.D.N.Y.) 550 F.Supp.2d 319, 330 [“In order for employees in human resources positions to claim
retaliation they need to first clearly establish that they were engaged in protected activities other
than the general work involved in their employment.”].)
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We conclude that Edgerly has failed to raise a triable issue of material fact supporting her claim that
she engaged in protected activity. Accordingly, the trial court properly granted summary judgment,
as Edgerly was unable to establish all of the elements of her retaliation claim. 7


7 By reason of this holding, we need not reach the other issues relating to Edgerly's retaliation
claim raised by this appeal.


*1208  III.


DISPOSITION


The judgment is affirmed. City shall recover its costs.


Reardon, Acting P.J., and


Rivera, J. concurred.


All Citations


211 Cal.App.4th 1191, 150 Cal.Rptr.3d 425, 34 IER Cases 1330, 12 Cal. Daily Op. Serv. 13,618,
2012 Daily Journal D.A.R. 16,638


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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85 Cal.App.4th 236, 101 Cal.Rptr.2d 893, 17 IER Cases 32, 00
Cal. Daily Op. Serv. 9696, 2000 Daily Journal D.A.R. 12,891


MARGARET GARDENHIRE, Plaintiff and Respondent,
v.


HOUSING AUTHORITY OF THE CITY OF LOS ANGELES, Defendant and Appellant.


No. B133284.
Court of Appeal, Second District, Division 4, California.


Dec 5, 2000.


[Opinion certified for partial publication. *  ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of parts II, III, and IV.


SUMMARY


An employee of a city housing authority reported to her supervisor misconduct on the part of
a consulting contractor. When the employee, who had until that time received promotions and
favorable job evaluations, began to receive unfavorable evaluations, she reported the misconduct
to the city housing authority commissioners. The employee then brought an action for retaliation
against her employer under Lab. Code, § 1102.5, the whistle-blower statute. The jury returned
a verdict awarding plaintiff damages, and the trial court entered judgment in plaintiff's favor.
(Superior Court of Los Angeles County, No. BC181673, James R. Dunn, Judge.)


The Court of Appeal affirmed. The court held that plaintiff was entitled to bring her retaliation
action under Lab. Code, § 1102.5, even though she reported the improprieties to her employer and
not to another public agency. Plaintiff reported directly to the commissioners of a public agency,
which happened to also be her employer. That was sufficient to bring her within the purview of
the statute. She was not required to report her suspicions to an outside agency. (Opinion by Curry,
J., with Epstein, Acting P. J., and Hastings, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
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Employer and Employee § 9--Employment Relationship--Actions for Retaliation--Whistleblower
Statute--Application to Employee of Public Agency:Public Officers and Employees § 27--Tenure.
*237  An employee of a city housing authority, who suffered adverse employment consequences
when she reported to her supervisor misconduct on the part of a consulting contractor and later
reported the misconduct to the city housing authority commissioners, was entitled to bring an
action for retaliation against her employer under Lab. Code, § 1102.5, the whistleblower statute,
even though she reported the improprieties to her employer and not to another public agency.
Plaintiff reported directly to the commissioners of a public agency, which happened to also be her
employer. That was sufficient to bring her within the purview of the statute. She was not required
to report her suspicions to an outside agency.


[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, § 313.]


COUNSEL
Lewis, D'Amato, Brisbois & Bisgaard, Alan R. Zuckerman, John L. Barber and Jessica A. Fortner
for Defendant and Appellant.
Law Offices of Lenton Aikins & Associates, Lenton Aikins; Esner & Chang and Stuart B. Esner
for Plaintiff and Respondent.


CURRY, J.


Respondent Margaret Gardenhire prevailed in a claim against her employer, appellant Housing
Authority of the City of Los Angeles (the Housing Authority), in a claim for retaliation under Labor
Code section 1102.5, 1  the so-called whistleblower statute. She recovered damages in the amount
of $1,318,785.10. On appeal, the Housing Authority contends that Gardenhire failed to establish
entitlement to recovery under the statute because she did not report her suspicion of illegal activity
to an outside agency, because she was not subjected to adverse employment action, and because
there was no evidence she reasonably believed she was reporting unlawful conduct. The Housing
Authority further argues that emotional distress damages awarded were excessive. We affirm.


1 All statutory references are to the Labor Code unless otherwise indicated.


Factual and Procedural Background
The essential facts are not greatly disputed. Gardenhire began working for the Housing Authority
in October 1990. Performance evaluations dated *238  January 1992 and December 1992 were
positive, rating her overall performance in her position as an eligibility interviewer “good.” In
1992, Gardenhire, still working as an eligibility interviewer, was give a certificate “for outstanding
accomplishments” in service to the Housing Authority. In the spring of 1993, Gardenhire received
an “outstanding” performance rating.
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In early 1994, Gardenhire was promoted to housing specialist. Later that year, she was promoted to
relocation coordinator, making her responsible for coordinating temporary moves by the residents
of apartments and residences under the control of the Housing Authority and placing her under
the direct supervision of Lucille Loyce. As a result of the promotion, she was provided with a
Housing Authority car.


In September 1994, Loyce recommended that the relocation coordinator position held by
Gardenhire be given a higher salary, supporting the request in part by reference to Gardenhire's
competence.


In June 1996, Loyce named Gardenhire employee of the year. Loyce discussed promoting
Gardenhire to manager I in 1997, which would have involved an increase in pay.


In September 1996, Gardenhire brought to Loyce's attention problems she was having with
Dwayne Williams, an individual who had obtained several consulting contracts with the Housing
Authority. One contract held by Williams involved teaching the residents how to create and operate
their own businesses. Another involved preoccupancy training and design under which Williams
was to develop a program to involve residents in recognizing issues relating to maintenance,
housekeeping, and related matters. In 1995, Williams, in conjunction with the Jordan Downs
Resident Management Corporation (RMC), an organization which represents the people in the
development, proposed a pilot program under which they would be the movers for certain Jordan
Downs residents who were being temporarily relocated. If all went well, they would obtain a
contract to perform a larger number of moves. According to Gardenhire, while the pilot program
was ongoing in 1995, Williams sought delays in five or six of the 20 moves, which could have
resulted in receipt of more compensation from the Housing Authority. Williams encouraged
Gardenhire to cause delays in the moves or authorize moves on the weekends or holidays so that
he could receive more compensation. Also, during the pilot program, Williams sought permission
from Gardenhire to enter residences when the occupants were not home. In addition, he wanted
her to sign off on bills for extermination of the vacant units before she had confirmed that
exterminations had been done. At one point, Loyce asked Gardenhire to give Williams copies of
bids from *239  other companies. Gardenhire did so, placing the bids in an envelope and placing
the envelope on Williams's desk. Gardenhire also learned that Sheila Barnes, a clerk typist for the
Housing Authority, retyped a proposal submitted by Williams on behalf of the RMC for fumigation
work so that the bid was lower than other bids. At the meeting in September 1996, Gardenhire
informed Loyce about Williams's requests for delay, his requests to enter units when the residents
were not there, and his requests for premature extermination sign-offs. Loyce denied that any
problems with Williams were raised at the September meeting.


In November 1996, there was a relocation staff meeting where Sandra Raye, formerly Gardenhire's
subordinate, announced that she was going to be taking over all relocation responsibilities from
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Gardenhire. Loyce told Gardenhire that this change was being made because Raye worked well
with the RMC. Loyce accused Gardenhire of being a roadblock preventing Black people from
getting work.


In February 1997, while Gardenhire was on vacation, Loyce arranged for the locks on Gardenhire's
office to be changed. Loyce intimated at that time that Gardenhire had been taking things out of
the office without permission.


In March 1997, Loyce summoned respondent to her office for a meeting and accused her of failing
to keep her files and office in order. Loyce yelled at Gardenhire and called her a liar. Loyce stated
she was going to start documentation to have Gardenhire terminated. Loyce directed Gardenhire
to return the Housing Authority car previously provided to her.


In May 1997, Loyce changed Gardenhire's time card to prevent payment for a period when
Gardenhire was absent. This occurred because Gardenhire's doctor's written verification said the
absence was due to “vacation,” although he apparently meant that Gardenhire needed a vacation
because of stress, not that she was on vacation. Later, the physician issued a certificate of injury
diagnosing Gardenhire as suffering from stress. Loyce would not accept this documentation, and
Gardenhire never received sick pay for this period.


In August 1997, Loyce prepared a performance evaluation for Gardenhire which was very
unfavorable. It stated, among other things, that Gardenhire's office was filthy, that important
notices were missing from relocated residents' files, that utility bills were going unpaid, and that
Gardenhire was unavailable during periods when emergency relocations had to take place. As a
result of this evaluation, Gardenhire was placed on a 90-day work improvement plan. At the end
of the 90 days, Gardenhire received another *240  unsatisfactory evaluation from Loyce. Loyce
admitted that she wanted to terminate Gardenhire and that, except for the lawsuit, Gardenhire
might have been terminated, although Loyce herself did not have authority to do so.


In the meantime, in May 1997, Gardenhire drafted an outline of the improprieties she knew or
suspected and presented it to the Housing Authority's commissioners. She repeated the allegations
that Williams asked her to cause delays on moving jobs in order to create extra charges and tried
to force her to illegally enter residents' homes during their absence. She stated that she had been
instructed to give Williams copies of other bids before the RMC submitted its bid. She reported that
Raye informed her she expected compensation from Williams if she (Raye) could coerce a movie
company that happened to be shooting a film at Jordan Downs to pay $3,500 to move a resident,
which the RMC had already contracted to do. According to the report, Raye showed Gardenhire a
check for $800 she had previously received from Williams. Gardenhire charged that Williams had
offered to invest in an outside business owned by Gardenhire.
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In December 1997, Commissioner Kane showed Gardenhire's memorandum to Williams. The
commissioners directed Donald Smith, the executive director, to investigate the allegations in the
memorandum. Smith appointed Rena Hessman, the chief of staff and director of Intergovernmental
Relations for the Housing Authority, and Ray Palacios, the public safety director for the Housing
Authority, to conduct the investigation. They interviewed Gardenhire twice. The investigation
went no further because Gardenhire failed to provide Hessman and Palacios with more specific
information, documentation, or tangible evidence to support the charges.


Gardenhire filed suit in December 1997 for discrimination, retaliation, aiding and abetting, and
harassment under the Fair Employment and Housing Act (Gov. Code, § 12940 et seq., FEHA);
slander; and intentional infliction of emotional distress. Neither her original complaint nor her first
amended complaint made any reference to section 1102.5. The aiding and abetting claim under
FEHA was dismissed on summary adjudication prior to trial. At the end of trial, the court granted
a motion by Gardenhire to amend her complaint to allege a section 1102.5 cause of action against
appellant. The court granted nonsuit on all but that cause of action and the cause of action alleging
intentional infliction of emotional distress.


The jury returned a verdict in favor of Gardenhire in the sum of $1.3 million for emotional distress
damages and $125,000 for economic damages. The trial court granted a Housing Authority request
for new trial, conditioned on Gardenhire's accepting a remittitur of the economic damages to
*241  $18,785.10. Gardenhire accepted the reduction and judgment was entered in her favor. The
Housing Authority appealed.


Discussion


I
Section 1102.5, subdivision (a) provides: “No employer shall make, adopt, or enforce any rule,
regulation, or policy preventing an employee from disclosing information to a government or law
enforcement agency, where the employee has reasonable cause to believe that the information
discloses a violation of state or federal statute, or violation or noncompliance with a state or
federal regulation.” Subdivision (b) provides: “No employer shall retaliate against an employee
for disclosing information to a government or law enforcement agency, where the employee has
reasonable cause to believe that the information discloses a violation of state or federal statute, or
violation or noncompliance with a state or federal regulation.”


Section 1103 states that an employer who violates the chapter which contains section 1102.5 is
guilty of a misdemeanor punishable by imprisonment or fine. Section 1105 provides: “Nothing
in this chapter shall prevent the injured employee from recovering damages from his employer
for injury suffered through a violation of this chapter.” In Lockheed Aircraft Corp. v. Superior
Court (1946) 28 Cal.2d 481 [171 P.2d 21, 166 A.L.R. 701], which involved section 1101, another
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provision in the same chapter that prevents employers from imposing prohibitions on employees
engaging in political activity, the employer argued that the statute was penal in nature and did not
create any civil right of action. The court disagreed: “The contract of employment must be held to
have been made in the light of, and to have incorporated, the provisions of existing law. [Citations.]
Hence, upon violation of the section, an employee has a right of action for damages for breach of
his employment contract.” (28 Cal.2d at p. 486.)


Section 1106, added in 1992 (Stats. 1992, ch. 1230, § 1, p. 5783), provides: “For purposes of
Sections 1102.5, 1103, 1104, and 1105, 'employee' includes, but is not limited to, any individual
employed by the state or any subdivision thereof, any county, city, city and county, including any
charter city or county, and any school district, community college district, municipal or public
corporation, political subdivision, or the University of California.”


(1) The Housing Authority contends that Gardenhire's claim must fail because she reported her
suspected violation of law to her employer rather *242  than a separate government agency or a
law enforcement agency. The Housing Authority relies on Green v. Ralee Engineering Co. (1998)
19 Cal.4th 66 [78 Cal.Rptr.2d 16, 960 P.2d 1046]. In that case, the Supreme Court had before it the
issue of whether an employee had stated a cause of action for termination in violation of public
policy, where he reported to his employer, a manufacturer of fuselage and wing components for
military and civilian aircraft, his suspicion that parts were being shipped despite having failed
inspection. In discussing whether public policy embodied in regulations could form the basis of
a wrongful termination cause of action, the Supreme Court described section 1102.5 as follows:
“In 1984, our Legislature provided 'whistle-blower' protection in section 1102.5, subdivision (b),
stating that an employer may not retaliate against an employee for disclosing a violation of
state or federal regulation to a governmental or law enforcement agency. This provision reflects
the broad public policy interest in encouraging workplace whistle-blowers to report unlawful
acts without fearing retaliation. Section 1102.5, subdivision (b), concerns employees who report
to public agencies. It does not protect plaintiff, who reported his suspicions directly to his
employer. Nonetheless, it does show the Legislature's interest in encouraging employees to report
workplace activity that may violate important public policies that the Legislature has stated. The
state's whistle-blower statute includes administrative regulations as a policy source for reporting
an employer's wrongful acts and grants employees protection against retaliatory termination.
Thus, our Legislature believes that fundamental public policies embodied in regulations are
sufficiently important to justify encouraging employees to challenge employers who ignore those
policies.” (Green v. Ralee Engineering Co., supra, 19 Cal.4th at pp. 76-77, italics added.)


We do not agree that the italicized language resolves the issue before us favorably to appellant.
Section 1102.5 clearly covers employees who report their concerns to public agencies. Gardenhire
reported directly to the commissioners of a public agency which happened to also be her employer.
The commissioners of the agency, themselves public employees and charged with the protection
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of the public interest, commenced an investigation. Gardenhire could not have expected there was
any further need to report her suspicions to higher authorities.


This court decided a related issue in Collier v. Superior Court (1991) 228 Cal.App.3d 1117 [279
Cal.Rptr. 453]. The employee there had reported to his employer, a music production company,
that a large number of records were being shipped for promotional purposes with no notation
forbidding the recipient from selling them. The employee was concerned that the records would
be illegally sold, depriving recording artists of royalty payments, *243  depriving the state and
federal tax authorities of taxes due, and creating a competitive disadvantage among other sellers
of the company's records. Discussing section 1102.5, subdivision (b), this court stated: “If public
policy were strictly circumscribed by this statute to provide protection from retaliation only
where employees report their reasonable suspicions directly to a public agency, a very practical
interest in self preservation could deter employees from taking any action regarding reasonably
founded suspicions of criminal conduct by coworkers. Under that circumstance, an employee
who reports his or her suspicions to the employer would risk termination or other workplace
retaliation. If this employee makes a report directly to a law enforcement agency, the employee
would be protected from termination or other retaliation by the employer under Labor Code section
1102.5, but would face an obvious disruption of his or her relationship with the employer, who
would be in the unfortunate position of responding to a public agency without first having had
an opportunity to deal internally with the suspected problem. These discouraging options would
leave the employee with only one truly safe course: do nothing at all.” (Collier v. Superior Court,
supra, 228 Cal.App.3d at pp. 1123-1124.)


By the same token, if we interpret section 1102.5 to require an employee to go to a different public
agency or directly to a law enforcement agency before he or she can be assured of protection
from retaliation, we would be encouraging public employees who suspected wrongdoing to do
nothing at all. Under the scenario envisioned by the Housing Authority, if the employee reports
his or her suspicions to the agency, as Gardenhire did here, he or she will have to suffer any
retaliatory conduct with no legal recourse. If the employee reports suspicions to an outside agency
or law enforcement personnel, he or she risks subjecting the agency to negative publicity and
loss of public support which could ensue without regard to whether the charges prove to be true.
At the same time, a serious rift in the employment relationship will have occurred because the
employee did not go through official channels within the agency which was prepared to investigate
the charges. We see no reason to interpret the statute to create such anomalous results.


II-IV *


* See footnote, ante, page 236.


. . . . . . . . . . . *244
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Disposition
The judgment is affirmed.


Epstein, Acting P. J., and Hastings, J., concurred.
A petition for a rehearing was denied January 4, 2001, and appellant's petition for review by the
Suprem Court was denied March 14, 2001. *245


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


RICHARD GREEN, Plaintiff and Appellant,
v.


RALEE ENGINEERING COMPANY, Defendant and Respondent.


No. S060370.
Aug. 31, 1998.


SUMMARY


The trial court granted defendant employer summary judgment in a terminated employee's
wrongful discharge action arising from defendant's termination of plaintiff after plaintiff, a quality
control inspector, had reported to his supervisors that defendant, a manufacturer of airplane
components, was shipping defective components to manufacturers of airplanes. Plaintiff alleged
that the termination was in retaliation for his reports and that these reports served the broad public
policy favoring aviation safety. The trial court found that plaintiff was an at-will employee whom
defendant could discharge without cause under Lab. Code § 2922 (employment with no specified
term may be terminated at will of either party). (Superior Court of Los Angeles County, No.
KC008777, Burton Bach, Judge.) The Court of Appeal, Second Dist., Div. Seven, No. B091398,
reversed, concluding that federal aviation regulations concerning public safety could form the basis
of a claim for wrongful discharge in violation of public policy.


The Supreme Court affirmed the judgment of the Court of Appeal and remanded the matter for
further proceedings. The court held that federal safety regulations governing commercial airline
safety provided a basis for declaring a public policy in the context of this retaliatory discharge
action. Congress declared the public interest in commercial air safety in the Federal Aviation
Act (49 U.S.C. § 40101 et seq.) and delegated to the Federal Aviation Administration (FAA) the
authority to regulate commercial aircraft safety. The FAA, in turn, used the congressional grant
of authority to establish an important regulatory scheme in order to ensure that aircraft design
meets safety standards and aircraft manufacture conforms to the design. In this case, plaintiff
performed the FAA-required inspections on the parts intended for use in aircraft to further a
fundamental public policy-“to ensure that each article produced conforms to the type design and is
in a condition for safe operation” (14 C.F.R. § 21.143(a) (1998)). Therefore, this regulation-based
fundamental public policy could serve as the foundation for plaintiff's claim. It furthered important
safety policies affecting the public at large and did not merely serve either the employee's or the
employer's *67  personal or proprietary interest. (Opinion by Chin, J., with George, C. J., Mosk,
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and Werdegar, JJ., concurring. Concurring opinion by Kennard, J. Dissenting opinion by Baxter,
J., with Brown, J., concurring. Dissenting opinion by Brown, J., with Baxter, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 26--Appellate Review--Scope of Review.
Under the 1992 and 1993 amendments to Code Civ. Proc., § 437c, a defendant moving for summary
judgment has met his or her burden of showing that a cause of action has no merit if that party
has shown that one or more elements of the plaintiff's cause of action cannot be established. Once
the defendant satisfies this obligation, the burden shifts to the plaintiff to show that a triable issue
of one or more material facts exists as to that cause of action or a defense thereto. Both the trial
courts and the appellate courts apply these principles in resolving summary judgment motions. On
appeal, however, the appellate court conducts an independent review of the trial court's resolution
of questions of law.


(2)
Employer and Employee § 4--Contracts of Employment--“Whistleblower” Statute.
The Legislature provided “whistleblower” protection in Lab. Code, § 1102.5, subd. (b), stating
that an employer may not retaliate against an employee for disclosing a violation of a state or
federal regulation to a governmental or law enforcement agency. This provision reflects the broad
public policy interest in encouraging workplace whistle-blowers to report unlawful acts without
fearing retaliation. Section 1102.5, subd. (b), concerns employees who report to public agencies.
It does not protect an employee who reports his or her suspicions directly to his or her employer.
Nonetheless, it does show the Legislature's interest in encouraging employees to report workplace
activity that may violate important public policies that the Legislature has stated. The statute
includes administrative regulations as a policy source for reporting an employer's wrongful acts
and grants employees protection against retaliatory termination. Thus, the Legislature believes
that fundamental public policies embodied in regulations are sufficiently important to justify
encouraging employees to challenge employers who ignore those policies.


(3)
Employer and Employee § 9--Actions for Wrongful Discharge--Termination in Violation of Public
Policy--Policy Expressed in *68  Statutorily Authorized Administrative Regulation.
Wrongful discharge actions that involve a cause of action for termination in violation of public
policy are limited to those claims finding support in an important public policy based on a
statutory or constitutional provision. This limitation recognizes an employer's general discretion
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to discharge an at-will employee without cause under Lab. Code, § 2922, and best serves the
Legislature's goal to give law-abiding employers broad discretion in making managerial decisions.
It also acknowledges that fundamental public policy may be enunciated in administrative
regulations that serve the statutory objective. To acknowledge statutorily authorized regulations
as evidence of public policy in retaliatory discharge actions is wholly consistent with the rationale
for limiting these tort actions. One of the primary reasons for requiring the public policy that gives
rise to a wrongful termination action to have a basis in either constitutional or statutory provisions
is to limit judicial policymaking. When courts discover public policy in regulations enacted under
statutory authority, they are not mistaking their own predilections for public policy, but rather
are recognizing a public policy that the Legislature has formulated and the executive branch has
implemented. (Overruling to the extent inconsistent: Gantt v. Sentry Insurance (1992) 1 Cal.4th
1083 [4 Cal.Rptr.2d 874, 824 P.2d 680].)


(4a, 4b)
Employer and Employee § 9--Actions for Wrongful Discharge-- Termination in Violation of Public
Policy--Policy Expressed in Statutorily Authorized Administrative Regulation--Federal Aviation
Safety Regulation.
The trial court erred in granting defendant employer summary judgment in a terminated employee's
wrongful discharge action arising from defendant's termination of plaintiff after plaintiff, a quality
control inspector, had reported to his supervisors that defendant, a manufacturer of airplane
components, was shipping defective components to manufacturers of airplanes. Federal safety
regulations governing commercial airline safety provided a basis for declaring a public policy in
the context of this retaliatory discharge action. Congress declared the public interest in commercial
air safety in the Federal Aviation Act (49 U.S.C. § 40101 et seq.) and delegated to the Federal
Aviation Administration (FAA) the authority to regulate commercial aircraft safety. The FAA used
the congressional grant of authority to establish an important regulatory scheme to ensure that
aircraft design meets safety standards and aircraft manufacture conforms to the design. In this
case, plaintiff performed the FAA-required inspections on the parts intended for use in aircraft
to further a fundamental public policy-“to ensure that each article produced conforms to the type
design and is in a condition for safe operation” ( *69  14 C.F.R. § 21.143(a) (1998)). Therefore,
this regulation-based fundamental public policy could serve as the foundation for plaintiff's claim.
It furthered important safety policies affecting the public at large and did not merely serve either
the employee's or the employer's personal or proprietary interest. There is no public policy more
important or more fundamental than the one favoring the effective protection of the lives and
property of citizens.


[See 2 Witkin, Summary of Cal. Law (9th ed. 1987) Agency and Employment, §§ 170A, 184H,
184K.]
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(5)
Administrative Law § 6--Powers and Functions of Administrative Agencies--Legislative or
Rulemaking Powers--As Expressions of Public Policy.
In California, administrative agencies routinely adopt quasi-legislative regulations under express
statutory authority. For these regulations to be valid in this state, they must be consistent with the
terms or intent of the authorizing statute. A valid regulation must also be reasonably necessary to
effectuate the statutory purpose of its authorizing legislation. Federal law is similar. It therefore
follows that if a statute that seeks to further a public policy objective delegates the authority to
adopt administrative regulations to an administrative agency in order to fulfill that objective, and
that agency adopts regulations that are within the scope of its statutory authority and effectuate the
statutory policy, then those regulations may be manifestations of important public policy.


(6)
Employer and Employee § 9--Actions for Wrongful Discharge--Termination in Violation of Public
Policy--Policy Expressed in Statutorily Authorized Administrative Regulation--Federal Aviation
Safety Regulation--Summary Judgment.
In a terminated employee's wrongful discharge action arising from defendant employer's
termination of plaintiff after plaintiff, a quality control inspector, had reported to his supervisors
that defendant, a manufacturer of airplane components, was shipping defective components to
manufacturers of airplanes, the trial court erred in granting defendant summary judgment. Federal
safety regulations governing commercial airline safety provided a basis for declaring a public
policy in the context of this retaliatory discharge action. First, plaintiff adequately identified several
relevant Federal Aviation Administration (FAA) regulations in his opposition to the summary
judgment motion. Second, allowing employees to rely on FAA regulations satisfies the goal
of balancing competing interests by (1) providing the employer with proper warning that it is
violating fundamental public policies, (2) ensuring that employees are protected against employer
actions that contravene fundamental policy, and (3) guaranteeing to the public that employers'
*70  interests will not be protected at the expense of society's most important policies. Third,
protecting airline passenger safety is a fundamental public policy, and by informing defendant that
he believed defendant was shipping defective parts for use in passenger aircraft, plaintiff gave
defendant adequate notice that his concern involved potentially significant public policy matters
embodied in FAA requirements. Fourth, plaintiff was not required to prove that defendant violated
the regulation or that defendant applied for FAA certification. Fifth, plaintiff's action under the
California common law could be based on a violation of a federal law, even though the Legislature
did not create this public policy.


(7)
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Employer and Employee § 9--Actions for Wrongful Discharge--Termination in Violation of Public
Policy--Policy Expressed in Statutorily Authorized Administrative Regulation--Fundamental
Policies.
Although a statutorily authorized administrative regulation may express a public policy that will
support a cause of action for wrongful discharge in violation of public policy, not all administrative
regulations can support such claims, but only those that implicate substantial public policies. It is
insufficient for employees to allege that they were discharged for refusing to violate a statute or
follow a statutory duty; they must also allege that the statute in question was designed to protect the
public or advance some substantial public policy goal. Employees must do the same when alleging
a discharge for refusing to follow administrative regulations that implement an important statutory
objective. In the case of both statutes and regulations based on statutes, courts must distinguish
between those that promote a clearly mandated public policy and those that do not.


COUNSEL
Oshman, Brownfield & Smith, George E. Brownfield, Quackenbush & Quackenbush and William
C. Quackenbush for Plaintiff and Appellant.
Joseph Posner and James P. Stoneman II as Amici Curiae on behalf of Plaintiff and Appellant.
Nemecek & Cole, Jonathan B. Cole, Scott C. Pape and Craig G. Staub for Defendant and
Respondent.
Latham & Watkins, Wayne S. Flick and M. Michelle Alvarez as Amici Curiae on behalf of
Defendant and Respondent. *71


CHIN, J.


May administrative regulations be a source of fundamental public policy that limits an employer's
right to discharge an otherwise at-will employee? Although our Legislature has determined that
an employment contract is generally terminable at either party's will (Lab. Code, § 2922), 1  we
have created a narrow exception to this rule by recognizing that an employer's right to discharge an
at-will employee is subject to limits that fundamental public policy imposes. (Tameny v. Atlantic
Richfield Co. (1980) 27 Cal.3d 167, 172 [164 Cal.Rptr. 839, 610 P.2d 1330, 9 A.L.R.4th 314]
(Tameny).) In Tameny, we drew from Petermann v. International Brotherhood of Teamsters (1959)
174 Cal.App.2d 184 [344 P.2d 25] (Petermann) to hold that at-will employees may recover
tort damages from their employers if they can show they were discharged in contravention of
fundamental public policy. (Tameny, supra, 27 Cal.3d at p. 177.) Both Tameny and Petermann
relied on substantial public policy concerns to limit the employer's discharge right, and subsequent
cases have recognized similarly narrow public policy violations for discriminatory or retaliatory
termination. (Tameny, supra, 27 Cal.3d at p. 172; Petermann, supra, 174 Cal.App.2d at p. 188
[perjury]; Stevenson v. Superior Court (1997) 16 Cal.4th 880, 894 [66 Cal.Rptr.2d 888, 941 P.2d
1157] (Stevenson) [age discrimination]; Rojo v. Kliger (1990) 52 Cal.3d 65, 90-91 [276 Cal.Rptr.
130, 801 P.2d 373] [sex discrimination].)
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1 All further statutory references are to the Labor Code unless otherwise indicated.


Following Tameny, supra, 27 Cal.3d 167, this court explained that employees who assert Tameny
claims must show that the important public interests they seek to protect are “tethered to
fundamental policies that are delineated in constitutional or statutory provisions.” (Gantt v. Sentry
Insurance (1992) 1 Cal.4th 1083, 1095 [4 Cal.Rptr.2d 874, 824 P.2d 680] (Gantt).) Here, we
address a related, albeit narrow issue. We must decide whether particular administrative regulations
implementing the Federal Aviation Act of 1958 (72 Stat. 731, 49 U.S.C. former appen. § 1301 et
seq., now § 40101 et seq.), a public safety statute that created the Federal Aviation Administration
(FAA), should be included as a source of fundamental public policy that limits an employer's right
to discharge an at-will employee. Like the Court of Appeal, we conclude they should.


We continue to believe that, aside from constitutional policy, the Legislature, and not the courts, is
vested with the responsibility to declare the public policy of the state. (See AIU Ins. Co. v. Superior
Court (1990) 51 Cal.3d 807, 818, 824, fn. 10 [274 Cal.Rptr. 820, 799 P.2d 1253]; see also Hentzel v.
Singer Co. (1982) 138 Cal.App.3d 290, 297 [ *72  188 Cal.Rptr. 159, 35 A.L.R.4th 1015] [Courts
must not “mistake their own predilections for public policy which deserves recognition at law.”].)
Recognizing this important distinction, however, does not allow us to ignore the fact that statutorily
authorized regulations that effectuate the Legislature's purpose to ensure commercial airline safety
are “tethered to” statutory provisions.


We therefore affirm the Court of Appeal's judgment in favor of Richard Green (plaintiff) and
against Ralee Engineering Company (defendant), and we remand the matter for proceedings
consistent with this judgment.


Discussion


A. Summary Judgment Rules
(1) Because the case arises out of a summary judgment motion that the trial court originally granted,
we initially note that under the 1992 and 1993 amendments to Code of Civil Procedure section
437c, a defendant moving for summary judgment “has met his or her burden of showing that a
cause of action has no merit if that party has shown that one or more elements of the [plaintiff's]
cause of action ... cannot be established ....” (Code Civ. Proc., § 437c, subd. (o)(2).) 2  Once the
defendant satisfies this obligation, the burden shifts to the plaintiff “to show that a triable issue
of one or more material facts exists as to that cause of action or a defense thereto.” (Code Civ.
Proc., § 437c, subd. (o)(2).)



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=27CALIF3D167&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=1CAL4TH1083&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_1095&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1095

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=1CAL4TH1083&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_1095&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1095

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992049454&pubNum=0000661&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=49USCAS40101&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=51CALIF3D807&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_818

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=51CALIF3D807&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_818

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990165410&pubNum=661&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=138CAAPP3D290&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_297

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=138CAAPP3D290&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_297

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982155280&pubNum=849&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Green v. Ralee Engineering Co., 19 Cal.4th 66 (1998)
960 P.2d 1046, 78 Cal.Rptr.2d 16, 136 Lab.Cas. P 58,448, 14 IER Cases 449...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


2 Subdivision (o)(2) was added to Code of Civil Procedure section 437c in 1992 as subdivision
(n)(2). (Stats. 1992, ch. 1348, § 1, pp. 6702-6703.) It was amended and renumbered in 1993.
(Stats. 1993, ch. 276, § 1.)


Both the trial courts and the appellate courts apply these principles in resolving summary judgment
motions. “On appeal, however, the appellate court conducts an independent review of the trial
court's resolution of questions of law. [Citations.]” (Davis v. Consolidated Freightways (1994) 29
Cal.App.4th 354, 360 [34 Cal.Rptr.2d 438].) Keeping these rules in mind, we turn our attention
to defendant's appeal.


B. Facts
The principal facts alleged are these: Defendant manufactures fuselage and wing components for
military and civilian aircraft. It supplies those parts to major airline assembly companies such as
Boeing and to major war plane assembly companies such as Northrop. In 1968, defendant hired
plaintiff as a quality control inspector. Plaintiff was an at-will employee, and, as such, could be
discharged at any time, and for any reason not otherwise prohibited *73  by law. (§ 2922.) By
the early 1990's, plaintiff was in his 50's and working the night shift as part of a 4-member team
inspecting aircraft parts before defendant shipped them to Boeing, Northrop, and other aviation
companies.


Beginning in 1990, plaintiff allegedly noticed defendant was shipping some airplane parts even
though, according to plaintiff, they failed the inspections his team performed. On several occasions
over the next two years, plaintiff objected to defendant's practice to supervisory and management
personnel and to the company president. Plaintiff made all of his complaints internally, and at no
time did he complain to outside government sources.


According to plaintiff, his complaints met with varying results. Defendant corrected its practices
to conform to Northrop's contractual requirements. Nonetheless, defendant continued to ship
allegedly defective parts to Boeing. In an effort to provide proof of the ongoing practice, plaintiff
began photocopying the inspection reports, including some reports concerning parts destined for
Boeing.


In March 1991, defendant shut down its night shift, citing a downturn in orders for the parts
it produced. Defendant then discharged plaintiff along with other night shift employees. At the
same time, defendant retained several other night shift inspectors, some with less experience than
plaintiff.


Plaintiff filed a timely wrongful termination action against defendant. He alleged defendant
terminated him in retaliation for his complaints about its inspection practices. Plaintiff also claimed



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=29CALAPP4TH354&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_360

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=29CALAPP4TH354&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994208389&pubNum=3484&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2922&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Green v. Ralee Engineering Co., 19 Cal.4th 66 (1998)
960 P.2d 1046, 78 Cal.Rptr.2d 16, 136 Lab.Cas. P 58,448, 14 IER Cases 449...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


his complaints served a broad public policy favoring aviation safety, entitling him to tort damages
even though he was an at-will employee.


Defendant sought summary judgment against plaintiff. Defendant observed it was entitled to
discharge plaintiff, an at-will employee, even if it was motivated by his objections to its inspection
and shipping practices, because no statute or constitutional provision specifically prohibited these
practices. Defendant claimed that plaintiff could not establish his cause of action for wrongful
termination as a matter of law (Code Civ. Proc., § 437c, subd. (o)(2)) because “[p]laintiff's
termination was not in violation of any fundamental public policy embedded in either a statute or
constitutional provision.” Defendant noted that plaintiff cited to the entire Federal Aviation Act of
1958 (49 U.S.C. former appen. § 1301 et seq., now § 40101 et seq.) to *74  support his Tameny
claim; he cited no specific statute or constitutional provision to support the claim. 3


3 In the alternative, defendant asserted it was entitled to discharge plaintiff for photocopying
company inspection reports without its authorization. Although defendant did not learn of
the photocopying until it engaged in pretrial discovery, it reasoned that, under the after-
acquired evidence doctrine, it would have been allowed to discharge plaintiff immediately
had it learned of his activities at the time they occurred. (See Camp v. Jeffer, Mangels,
Butler & Marmaro (1995) 35 Cal.App.4th 620, 632 [41 Cal.Rptr.2d 329] [affirming
summary judgment for employer based on after-acquired evidence that employees falsified
employment applications].) The court did not rule on defendant's alternative ground, and
defendant did not argue that ground in the Court of Appeal as an independent basis for
affirming the summary judgment.


The trial court granted summary judgment in defendant's favor. It stated that plaintiff was an at-
will employee whom defendant could discharge without cause. (§ 2922.)


Plaintiff appealed, and the Court of Appeal reversed the judgment. After engaging in independent
research, the court identified several key federal regulations involving airline safety on which
plaintiff now relies and requested supplemental briefing on whether those regulations could form
the basis for plaintiff's public policy claim. The court considered defendant's contention that during
the pretrial discovery phase plaintiff failed to produce the appropriate statutes to support his
assertion at the summary judgment stage, but concluded that plaintiff had adequately identified
several relevant FAA regulations as part of his opposition to summary judgment. Finding airline
safety so closely tied to the statutory and regulatory purpose, the Court of Appeal concluded
that plaintiff had established a sufficient connection between the public policy favoring safe
manufacture of passenger aircraft and federal law to satisfy our rule that the public policy be based
on either a statute or constitutional provision.
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Defendant argues principally that, even if we assume it did everything plaintiff claimed, its conduct
violated no public policy embodied in a constitutional or statutory provision. Consequently,
defendant argues, plaintiff's discharge fails to qualify as a wrongful discharge justifying a Tameny
claim.


As we explain, we agree with the Court of Appeal in concluding that the federal safety regulations
promulgated to address important public safety concerns may serve as a source of fundamental
public policy. The regulations satisfy our requirement that the action be tethered to fundamental
policies delineated in a statutory or constitutional provision. (Stevenson, supra, 16 Cal.4th at p.
894.) *75


C. An Overview of Wrongful Termination Cases
This case requires us to restate and reaffirm our recent cases explaining what sources may be used
to support a Tameny action as an exception to our statutory employment-at-will principle (§ 2922).


In Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 669 [254 Cal.Rptr. 211, 765 P.2d 373]
(Foley), we underscored the term “public” in Tameny's public policy exception by observing
that the employee's actions must further a policy affecting the public interest, which must be
fundamental or substantial when the company discharges the employee. (Foley, supra, 47 Cal.3d
at p. 670, fn. 11.) In rejecting a tort claim based on an employee's discharge after he reported to
management his supervisor's history of embezzlement, we held that alleged violations of internal
practices that affect only the employer's or employee's interest, and not the general public's interest,
will not give rise to tort damages. (Foley, supra, 47 Cal.3d at pp. 669-671.) In other words,
courts must focus not on compensation to employees, but rather on the “general social policies
being advanced.” (Foley, supra, 47 Cal.3d at p. 668.) Even then, not all statutes (or constitutional
provisions) will support a Tameny claim. “[M]any statutes simply regulate conduct between private
individuals, or impose requirements whose fulfillment does not implicate fundamental public
policy concerns.” (Foley, supra, 47 Cal.3d at p. 669.)


In discussing whether an employee's Tameny claim could state a discharge that actually implicated
public policy, we held that “[t]he absence of a distinctly 'public' interest in this case is apparent
when we consider that if an employer and employee were expressly to agree that the employee has
no obligation to, and should not, inform the employer of any adverse information the employee
learns about a fellow employee's background, nothing in the state's public policy would render
such an agreement void. By contrast, in the previous cases asserting a discharge in violation
of public policy, the public interest at stake was invariably one which could not properly be
circumvented by agreement of the parties. For example, in Tameny, supra, 27 Cal.3d 167, a contract
provision purporting to obligate the employee to comply with an order of the employer directing
the employee to violate the antitrust laws would clearly have been void as against public policy....
Because here the employer and employee could have agreed that the employee had no duty to
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disclose such information, it cannot be said that an employer, in discharging an employee on
this basis, violates a fundamental duty imposed on all employers for the protection of the public
interest.” (Foley, supra, 47 Cal.3d at pp. 670-671, fn. 12.)


In Gantt, we discussed further the requirements for a wrongful discharge claim alleging a
public policy violation. Gantt considered whether an employee stated a cause of action for
wrongful discharge against public policy *76  after his employer terminated him in retaliation
for supporting a coworker's sexual harassment claim. (Gantt, supra, 1 Cal.4th at pp. 1087-1089.)
The court recognized that public policy cases fall into one of four categories: the employee (1)
refused to violate a statute; (2) performed a statutory obligation; (3) exercised a constitutional
or statutory right or privilege; or (4) reported a statutory violation for the public's benefit. (Id.
at pp. 1090-1091.) After observing that all four categories involved statutory provisions, Gantt
allowed the plaintiff's claim, but specifically limited Tameny's application to those cases in which a
plaintiff's public policy source is “tethered to” either a specific constitutional or statutory provision.
(Gantt, supra, 1 Cal.4th at p. 1095.) Gantt also observed that, in order to provide an exception
to section 2922 's at-will mandate, the policy must be “public” in that it “affects society at large”
rather than the individual, must have been articulated at the time of discharge, and must be “
'fundamental' ” and “ 'substantial.' ” (Gantt, supra, 1 Cal.4th at p. 1090; see also Stevenson, supra,
16 Cal.4th at p. 890.)


Gantt's limitation on public policy sources (that they must be supported by either constitutional or
statutory provisions) grew from our belief that “ 'public policy' as a concept is notoriously resistant
to precise definition, and that courts should venture into this area, if at all, with great care and
due deference to the judgment of the legislative branch” in order to avoid judicial policymaking.
(Gantt, supra, 1 Cal.4th at p. 1095.)


Although Gantt did not address whether its rule includes governmental regulations adopted to
implement particular constitutional or statutory provisions, the court did observe the considerable
disparity existing between those states adopting broad views of the public policy exception and
those applying a stricter limitation on how they define public policy. 4  (Gantt, supra, 1 Cal.4th
at pp. 1092-1093.) Recognizing that “ '[t]he term ” public policy“ is inherently not subject to
precise definition,' ” we interpreted the term to mean “ ' ”that principle of law which holds that
no citizen can lawfully do that which has a tendency to be injurious to the public or against the
public good....“ ' ” (Id. at p. 1094, quoting Safeway Stores v. Retail Clerks etc. Assn. (1953) 41
Cal.2d 567, 575 [261 P.2d 721].)


4 For example, the New Jersey Supreme Court favored broadly defining public policy
exceptions: “The sources of public policy include legislation; administrative rules,
regulations or decisions; and judicial decisions. In certain instances, a professional code
of ethics may contain an expression of public policy.” (Pierce v. Ortho Pharmaceutical
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Corp. (1980) 84 N.J. 58 [417 A.2d 505, 512, 12 A.L.R.4th 520].) By contrast, the Michigan
Supreme Court held that wrongful discharge tort actions must be based in public policies
found in statutes or constitutional provisions. (Suchodolski v. Michigan Consol. Gas Co.
(1982) 412 Mich. 692 [316 N.W.2d 710, 712].)


(2) In 1984, our Legislature provided “whistle-blower” protection in section 1102.5, subdivision
(b), stating that an employer may not retaliate *77  against an employee for disclosing a violation
of state or federal regulation to a governmental or law enforcement agency. This provision reflects
the broad public policy interest in encouraging workplace whistle-blowers to report unlawful acts
without fearing retaliation. Section 1102.5, subdivision (b), concerns employees who report to
public agencies. It does not protect plaintiff, who reported his suspicions directly to his employer.
Nonetheless, it does show the Legislature's interest in encouraging employees to report workplace
activity that may violate important public policies that the Legislature has stated. The state's
whistle-blower statute includes administrative regulations as a policy source for reporting an
employer's wrongful acts and grants employees protection against retaliatory termination. Thus,
our Legislature believes that fundamental public policies embodied in regulations are sufficiently
important to justify encouraging employees to challenge employers who ignore those policies.


Like California, most sister states recognize a public policy exception to at-will employment. 5


Plaintiff relies on cases from other jurisdictions to support his contention that a public policy
claim involving commercial airline safety may be grounded in administrative regulations that serve
the statutory policy. (See Pratt v. Brown Mach. Co. (6th Cir. 1988) 855 F.2d 1225, 1237 [at-will
employee not required to prove statutory violation for wrongful termination in violation of public
policy, observing that statutes are “the legislative foundation upon which a cause of action of this
nature could be implied”]; accord, Johnston v. Del Mar Distributing Co. (Tex.Ct.App. 1989) 776
S.W.2d 768, 772; McQuary v. Bel Air Convalescent Home, Inc. (1984) 69 Or.App. 107 [684 P.2d
21, 24].) Other cases are even more to the point. In Anderson v. Evergreen Intern. Airlines, Inc.
(1994) 131 Or.App. 726 [886 P.2d 1068] (Anderson), an airline employer fired the plaintiff, a
maintenance worker, when he refused to install a defective airline part. The plaintiff alleged the
employer fired him for refusing to violate FAA safety regulations and for refusing to participate
in the employer's attempt to cover up those violations. (Id. at pp. 1072-1073.) Noting that “ '[A]ir
safety ranks somewhere in pecking order between motherhood and the American flag,' ” the court
concluded the plaintiff's discharge for refusing to violate FAA regulations fell within the public
policy exception to at-will employment. (Id. at p. 1073, fn. 8, quoting *78  F.A.A. v. Landy (2d
Cir. 1983) 705 F.2d 624, 637; see also Adolphsen v. Hallmark Cards, Inc. (Mo.Ct.App. 1995)
907 S.W.2d 333, 338-339 [regulations may support public policy claim if regulation involves
clear public policy mandate]; Pierce v. Ortho Pharmaceutical Corp., supra, 417 A.2d at p. 512
[allowing at-will employee to base public policy claim on administrative rules and regulations];
but see Winters v. Houston Chronicle Pub. Co. (Tex. 1990) 795 S.W.2d 723, 723-724 [restricting
public policy exceptions to cases involving employee's refusal to perform illegal acts or employer's
deliberate attempt to avoid pension fund contribution].)
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5 Several states do not recognize a public policy exception to the employment-at-will doctrine.
(See, e.g., Murphy v. American Home Products Corp. (1983) 58 N.Y.2d 293 [461 N.Y.S.2d
232, 448 N.E.2d 86, 89] [refusing to recognize wrongful termination exception to at-will
doctrine outside legislative declaration]; see also Salter v. Alfa Ins. Co., Inc. (Ala. 1990) 561
So.2d 1050, 1051-1053 [no exceptions to at-will rule]; Perry v. Sears, Roebuck & Co. (Miss.
1987) 508 So.2d 1086, 1089-1090 [same]; Evans v. Bibb Co. (1986) 178 Ga.App. 139 [342
S.E.2d 484, 485-486] [same]; Smith v. Piezo Technology & Prof. Adm'rs (Fla. 1983) 427
So.2d 182, 184 [same].)


After Gantt, we decided several wrongful termination cases that refined and explained its
reasoning, including Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 1256-1257 [32
Cal.Rptr.2d 223, 876 P.2d 1022] (Turner). In Turner, the plaintiff had alleged, in part, that he
was forced to resign from the company (i.e., he was constructively discharged) after complaining
to management about violations of internal operating practices and the company's collective
bargaining agreements. (Id. at pp. 1256-1257.) Without pointing to a statute or constitutional
provision that applied directly to the defendant, the plaintiff made vague allegations that the
defendant had violated the federal “ 'Alcohol, Tobacco and Firearms laws.' ” (Id. at p. 1257.)
Although Turner was a constructive discharge case, it did reaffirm our view of what it takes
to establish a claim for wrongful discharge in violation of fundamental public policy. (Id. at
p. 1256.) Indeed, we held: “Assuming, as we must in a summary judgment posture, that [the
plaintiff] could prove these claims at trial, none of them implicates a fundamental public policy
embodied in a statute or constitutional provision. The tort of wrongful discharge is not a vehicle
for enforcement of an employer's internal policies or the provisions of its agreements with others.
[The plaintiff's] failure to identify a statutory or constitutional policy that would be thwarted by
his alleged discharge dooms his cause of action.” (Id. at p. 1257.)


In General Dynamics Corp. v. Superior Court (1994) 7 Cal.4th 1164 [32 Cal.Rptr.2d 1, 876
P.2d 487] (General Dynamics), we held that, under most circumstances, an in-house attorney
could maintain “a retaliatory discharge claim against his or her employer ... [if] the attorney
was discharged for following a mandatory ethical obligation prescribed by professional rule or
statute.” (Id. at p. 1188.) Our reference to “professional rule” was specifically to the Rules of
Professional Conduct, a code of conduct adopted pursuant to statute by the California State Bar
with the approval of this court and binding on all attorneys in the state. (See Bus. & Prof. Code, §§
6076, 6077.) Although General Dynamics did not specifically address how to reconcile its holding
with our earlier pronouncements in Gantt, the court implicitly recognized that Gantt's analysis
would not exclude all Tameny *79  claims rooted in statutorily based administrative regulations.
(General Dynamics, supra, 7 Cal.4th at p. 1180.)


In Jennings v. Marralle (1994) 8 Cal.4th 121 [32 Cal.Rptr.2d 275, 876 P.2d 1074] (Jennings),
and Stevenson, supra, 16 Cal.4th at pages 892-894, we again narrowly defined what sources



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983120841&pubNum=0000578&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_578_89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_89

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983120841&pubNum=0000578&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_578_89&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_89

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990081320&pubNum=0000735&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_735_1051&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_1051

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990081320&pubNum=0000735&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_735_1051&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_1051

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987071299&pubNum=0000735&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_735_1089&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_1089

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987071299&pubNum=0000735&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_735_1089&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_1089

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986123030&pubNum=0000711&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_711_485&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_711_485

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986123030&pubNum=0000711&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_711_485&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_711_485

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983108019&pubNum=0000735&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_735_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_184

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983108019&pubNum=0000735&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_735_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_184

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH1238&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_1256&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1256

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994157325&pubNum=0000661&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994157325&pubNum=0000661&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH1164&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994155208&pubNum=0000661&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994155208&pubNum=0000661&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994155208&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6076&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6076&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6077&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=7CAL4TH1180&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_1180&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1180

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=8CAL4TH121&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994160203&pubNum=0000661&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=16CAL4TH892&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_892&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_892





Green v. Ralee Engineering Co., 19 Cal.4th 66 (1998)
960 P.2d 1046, 78 Cal.Rptr.2d 16, 136 Lab.Cas. P 58,448, 14 IER Cases 449...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


will provide fundamental public policy that limits an employer's ability to discharge an at-will
employee. Jennings held that the Fair Employment and Housing Act's (FEHA) ban on age
discrimination, which defines an employer as a person “regularly employing five or more persons,”
does not apply to an employer with fewer than five employees. (Jennings, supra, 8 Cal.4th at
pp. 135-136; Gov. Code, § 12926, subd. (d).) We rejected the Court of Appeal's conclusion that,
notwithstanding the exemption for small employers, the public policy expressed in the statute
reflected a “fundamental” policy that would support a common law cause of action in violation of
public policy under Gantt, supra, 1 Cal.4th at page 1095. (Jennings, supra, 8 Cal.4th at p. 133.) We
observed that “the inclusion of age in the policy statement of the FEHA alone is not sufficient to
establish a 'fundamental' public policy for the violation of which an employer may be held liable in
a common law tort action. The Legislature's decision to exclude small employers from the FEHA
and the omission of any other legislation barring discrimination on the basis of age precludes
finding a fundamental policy that extends to age discrimination by small employers.” (Jennings,
supra, 8 Cal.4th at p. 135.)


In Stevenson, we concluded that the FEHA policy prohibiting age discrimination against older
workers supported the plaintiff's Tameny claim after she was discharged by an employer who
employed more than four persons. (Stevenson, supra, 16 Cal.4th at p. 885.) In allowing the claim,
we expressly stated the reason courts must be careful not to extend a Tameny cause of action beyond
policy based in either a constitutional or statutory provision: “In the context of a tort claim for
wrongful discharge, tethering public policy to specific constitutional or statutory provisions serves
not only to avoid judicial interference with the legislative domain, but also to ensure that employers
have adequate notice of the conduct that will subject them to tort liability to the employees they
discharge ....” (Stevenson, supra, 16 Cal.4th at p. 889.)


(3) Our review of the above cases makes clear that wrongful termination cases involving a
Tameny cause of action are limited to those claims finding support in an important public policy
based on a statutory or constitutional provision. (Stevenson, supra, 16 Cal.4th at pp. 888-890.)
This limitation recognizes an employer's general discretion to discharge an at-will employee
without cause under section 2922, and best serves the Legislature's goal to *80  give law-abiding
employers broad discretion in making managerial decisions. It also acknowledges the fact that
fundamental public policy may be enunciated in administrative regulations that serve the statutory
objective. To acknowledge statutorily authorized regulations as evidence of public policy in
retaliatory discharge actions is wholly consistent with the rationale for limiting these tort actions
set forth in Gantt, supra, 1 Cal.4th at page 1095. 6  As noted above, one of the primary reasons
for requiring the public policy that gives rise to a wrongful termination action to have “a basis
in either constitutional or statutory provisions,” is to limit “judicial policymaking” “ 'lest [courts]
mistake their own predilections for public policy which deserves recognition at law.' ” (Ibid.)
Contrary to the dissenting opinions, when courts discover public policy in regulations enacted
under statutory authority, they are not “mistak[ing] their own predilections for public policy,”
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but rather are recognizing a public policy that the Legislature has formulated and the executive
branch has implemented. ( 4a) The question we now address is whether important public safety
regulations governing commercial airline safety may provide a basis for declaring a public policy
in the context of a retaliatory discharge action.


6 To the extent one can read Gantt, supra, 1 Cal.4th at page 1095, to conclude that important
administrative regulations implementing fundamental public policies as reflected in their
enabling statutes are not “tethered to” legislative enactments, we overrule it. We emphasize,
however, that our holding does not include any other potential sources of policy not discussed
here or in any of our cases following Gantt.


D. FAA Regulations
Federal regulations promoting the proper manufacture and inspection of component airline parts
advance the important public policy objectives we have discussed in the cases following Tameny,
supra, 27 Cal.3d 167. In the Federal Aviation Act of 1958 (49 U.S.C. former appen. § 1301
et seq., now § 40101 et seq.), Congress declared the public interest in commercial air safety
in 49 United States Code section 44701: “(a) ... The Administrator of the Federal Aviation
Administration shall promote safe flight of civil aircraft in air commerce by prescribing— [¶]
(1) minimum standards required in the interest of safety for ... the design, material, construction,
quality of work, and performance of aircraft ....” In other provisions, Congress authorized the
federal government to supervise closely the design and manufacture of aircraft or component
aircraft parts. (49 U.S.C. § 44704(a), (b) [establishing a system of certificates manufacturers must
obtain from the FAA to produce aircraft or aircraft components].) The FAA, in turn, used the
congressional grant of authority to establish an intricate regulatory scheme in order to ensure that
aircraft design meets safety standards and aircraft manufacture conforms to the design. Regulations
require prime manufacturers (such as Boeing) to establish quality control inspection systems for
*81  components they produce and ensure their subcontractors (such as defendant) do the same.
“(a) Each [prime manufacturer] must submit, for approval, data describing the inspection and
test procedures necessary to ensure that each article produced conforms to the type design and
is in a condition for safe operation, including as applicable ... [¶] ... [¶] (2) A description of
inspection procedures for ... parts and assemblies produced by manufacturers' suppliers [such as
defendant] including methods used to ensure acceptable quality of parts and assemblies that cannot
be completely inspected for conformity and quality when delivered to the prime manufacturer's
plant; [¶] ... [¶] (b) Each prime manufacturer shall make available to the Administrator information
regarding all delegation of authority to suppliers [such as defendant] to make major inspections of
parts or assemblies for which the prime manufacturer is responsible.” (14 C.F.R. § 21.143 (1998).)


In United States v. Varig Airlines (1984) 467 U.S. 797 [104 S.Ct. 2755, 81 L.Ed.2d 660] (Varig),
the high court recognized the importance of this regulatory scheme. It approved congressional
delegation to the FAA of authority to promulgate regulations and the concomitant FAA regulatory
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prerogative. In Varig, a commercial aircraft owner sued the United States under the Federal Tort
Claims Act seeking damages for a destroyed aircraft. The court held the discretionary function
exception to the Federal Tort Claims Act precluded tort actions based on the FAA's alleged
negligence in failing to check certain items in the course of certifying commercial airplanes. (Varig,
supra, 467 U.S. at pp. 819-820 [104 S.Ct. at pp. 2767-2768].) The court also stated that “the
Secretary of Transportation has the duty to promote safety in air transportation by promulgating
reasonable rules and regulations governing the inspection, servicing, and overhaul of civil aircraft.”
(Id. at p. 816 [104 S.Ct. at pp. 2765-2766].)


More importantly, Varig held that “[i]n the exercise of this discretion, the FAA, as the Secretary's
designee, has devised a system of compliance review that involves certification of aircraft design
and manufacture at several stages of production. [Citation.] The FAA certification process is
founded upon a relatively simple notion: the duty to ensure that an aircraft conforms to FAA safety
regulations lies with the manufacturer and operator, while the FAA retains the responsibility for
policing compliance. Thus, the manufacturer is required to develop the plans and specifications
and perform the inspections and tests necessary to establish that an aircraft design comports with
the applicable regulations ....” (Varig, supra, 467 U.S. at pp. 816-817 [104 S.Ct. at p. 2766], fn.
omitted.)


That Congress delegated to the FAA regulatory power in the commercial aircraft safety context
is not unusual or surprising. A substantial body of *82  law, advancing significant public policy
objectives, is found in administrative regulations that promulgate important legislative objectives.
This is especially true of laws pertaining to the protection of public health and safety. (See,
e.g., 42 U.S.C. § 300g et seq. [delegating to the Administrator of the Environmental Protection
Agency the authority to issue safe drinking water regulations]; Health & Saf. Code, § 1275, subd.
(a) [authorizing Department of Health Services to promulgate regulations for health facilities];
Health & Saf. Code, § 25150, subd. (a) [authorizing the Department of Toxic Substances Control
to promulgate regulations regarding hazardous waste disposal].) The United States Supreme
Court has stated that the development of its jurisprudence regarding congressional delegation of
rulemaking authority to administrative and executive agencies “has been driven by a practical
understanding that in our increasingly complex society, replete with ever changing and more
technical problems, Congress simply cannot do its job absent an ability to delegate power under
broad general directives.” (Mistretta v. United States (1989) 488 U.S. 361, 372 [109 S.Ct. 647,
654-655, 102 L.Ed.2d 714].)


(5) In California, administrative agencies routinely adopt quasi-legislative regulations under
express statutory authority. For such regulations to be valid in this state, they must be consistent
“with the terms or intent of the authorizing statute.” (California Assn. of Psychology Providers
v. Rank (1990) 51 Cal.3d 1, 11 [270 Cal.Rptr. 796, 793 P.2d 2].) A valid regulation must also be
“reasonably necessary to effectuate the statutory purpose” of its authorizing legislation. (Ibid.)
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Federal law is similar. (See Chevron U.S.A. v. Natural Res. Def. Council (1984) 467 U.S. 837,
842-845 [104 S.Ct. 2778, 2781-2783, 81 L.Ed.2d 694].) It therefore follows that if a statute that
seeks to further a public policy objective delegates the authority to adopt administrative regulations
to an administrative agency in order to fulfill that objective, and that agency adopts regulations
that are within the scope of its statutory authority and effectuate the statutory policy, then those
regulations may be manifestations of important public policy.


(4b) Plaintiff performed the FAA-required inspections on the parts intended for use in Boeing
aircraft to further a fundamental public policy: “to ensure that each article produced conforms to
the type design and is in a condition for safe operation.” (14 C.F.R. § 21.143(a) (1998).) Therefore,
this regulation-based fundamental public policy may serve as the foundation for plaintiff's Tameny
claim. It furthers important safety policies affecting the public at large and does not merely serve
either the employee's or employer's personal or proprietary interest. (Foley, supra, 47 Cal.3d
at pp. 669-671.) As we have noted, “ ' ”[t]here is no public policy more important or more
fundamental than the one favoring the effective protection of the lives *83  and property of
citizens.“ ' ” (General Dynamics, supra, 7 Cal.4th at p. 1183.)


E. Defendant's Claims


1. Alleged procedural deficiencies
(6) As defendant observes, in wrongful termination cases we have rejected public policy
claims that were “largely unaccompanied by citations to specific statutory or constitutional
provisions.” (Turner, supra, 7 Cal.4th at p. 1257.) We observed that the omission “puts [the
defendant] and the court in the position of having to guess at the nature of the public policies
involved, if any. This kind of showing is plainly insufficient to create an issue of material fact
justifying a trial on the merits of [the plaintiff's] claims.” (Ibid., fn. omitted.) Defendant contends
that under Turner, the Court of Appeal erred in reversing its summary judgment motion because
plaintiff failed to identify a specific statute supporting his wrongful termination claim until he filed
his opposition to defendant's motion. Even then, defendant asserts, plaintiff did not identify the
statutes on which he relied, instead citing to the entire Federal Aviation Act and the Code of Federal
Regulations without explaining their application to his case. Defendant contends that the Court of
Appeal should have required plaintiff to specify his claim's statutory basis in his original complaint,
or, at the very least, in his responses to discovery. Defendant claims that, without a specific statute
or constitutional provision upon which to base his claim, plaintiff's case was deficient as a matter of
law and warranted summary judgment. (See Union Bank v. Superior Court (1995) 31 Cal.App.4th
573, 580-581 [37 Cal.Rptr.2d 653].) 7


7 Defendant observes that Turner suggests plaintiffs should specify the statutory provisions
on which they rely no later than at the summary judgment stage. (Turner, supra, 7 Cal.4th
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at p. 1257.) As noted, the Court of Appeal did find that plaintiff adequately identified the
statutes and regulations supporting his public policy claim in his opposition to defendant's
summary judgment motion. Accordingly, we need not decide here the precise time at which
a plaintiff must identify the particular statutes forming the basis of a Tameny claim. Clearly, a
claim that does not identify the basis of its wrongful termination allegations will not prevail
on summary judgment.
Defendant also contends that plaintiff's opposition to the summary judgment motion failed
to conform to Code of Civil Procedure section 437c because plaintiff filed it six days late and
did not file a responsive separate statement of undisputed facts. Defendant raised these issues
in the trial court, but the Court of Appeal did not address them, apparently concluding they
did not represent material procedural defects in plaintiff's opposition to the motion. Because
defendant did not call the issues to the court's attention in a petition for rehearing, we do not
consider them here. (Cal. Rules of Court, rule 29(b)(2).)


After engaging in independent research, the Court of Appeal identified the regulations on which
plaintiff now relies and requested supplemental briefing on whether those regulations could form
the basis for plaintiff's public *84  policy claim. Defendant did not argue in the Court of Appeal
that plaintiff should have specified the statutory basis for his claim in his complaint, and the court
did not address that issue. The court considered defendant's claim that plaintiff failed to produce
the appropriate statutes or regulations to support his action at the summary judgment stage, but
concluded that plaintiff had adequately identified several relevant FAA regulations as part of his
opposition to summary judgment. Thus, the Court of Appeal properly held that plaintiff had met
his burden to provide the specific statutes and regulations on which he based his claim.


2. Balancing public policy and legislative province
Defendant contends that including regulations as a potential public policy source does not strike
the proper balance between employer and employee that our cases require. (See, e.g., Stevenson,
supra, 16 Cal.4th at p. 889.) Defendant claims that it is improper to assume employers are aware
of the fine details of administrative regulations. (See, e.g., Sequoia Ins. Co. v. Superior Court
(1993) 13 Cal.App.4th 1472, 1480 [16 Cal.Rptr.2d 888] [refusing to allow wrongful discharge
action where there was no expression of the policy anywhere in the codes under which employer
operated its business].)


As plaintiff correctly observes, however, no reasonable parts manufacturer could read the
applicable federal regulations and believe it was free to supply defective parts to airline companies.
Moreover, by allowing employees to rely on regulations that are supported by the important
policies of the Federal Aviation Act, we satisfy our goal to balance the competing interests by
(1) providing the employer with proper warning it is violating fundamental public policies, (2)
ensuring employees are protected against employer actions that contravene fundamental policy,
and (3) guaranteeing to the public that employers' interests will not be protected at the expense
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of society's most important policies. (See Gantt, supra, 1 Cal.4th at pp. 1090-1091; Foley, supra,
47 Cal.3d at pp. 669-671.)


3. The FAA regulations' effect on the public at large
Defendant also contends that the particular administrative regulations here affect only the personal
or proprietary interests of employers who apply for certification and do not inure to the public's
benefit. Thus, defendant claims, no public interest exists to justify plaintiff's claim. (Foley, supra,
47 Cal.3d at pp. 670-671, fn. 12.) Defendant asserts the provisions are not “firmly established,”
“fundamental,” and “substantial” as Tameny requires (Tameny, supra, 27 Cal.3d at pp. 172,
176-177), but are merely procedural because the *85  regulations apparently involve the “
'procedural requirements for the issue of type certificates.' ” We disagree.


The critical distinction between the facts here and those at issue in Foley, supra, 47 Cal.3d at
pages 670-671, footnote 12, is that there the violations of internal practices affected only the
employer's interest, while here defendant's alleged misconduct potentially jeopardized airline
passenger safety. Protecting airline passengers, therefore, is the relevant fundamental public policy
at issue. Promoting airline safety—the subject of the federal regulations—constitutes a policy
of sufficient public importance. As plaintiff points out, travel by any common carrier inevitably
concerns the public, because a common carrier's mistake or a manufacturer's defective part can
cause multiple casualties. Thus, the public policy that is the foundation for plaintiff's case not
only satisfies Foley's requirement for a “public” interest, but also Tameny's requirement for a
“fundamental” policy interest. (Foley, supra, 47 Cal.3d at p. 670; Tameny, supra, 27 Cal.3d at p.
176.)


4. Notice of federal law violations
Defendant claims that even if we allow a public policy claim based on specific regulatory
violations, plaintiff's case fails because his complaints focused on defendant's internal practices
and procedures, and because he did not give defendant proper notice that it violated any federal law.


We cannot agree. By informing defendant that he believed it was shipping defective parts for use
in passenger aircraft, plaintiff gave defendant adequate notice that his concern involved potentially
significant public policy matters because the FAA requires manufacturers to establish quality
control procedures for the component parts they produce. (14 C.F.R. § 21.143 (1998).) Thus, unlike
some cases in which an employer's violation of its own internal procedures does not implicate
public policy (see, e.g., Turner, supra, 7 Cal.4th at p. 1257), the internal quality control procedures
at issue in this case are part of a statutory and regulatory scheme established by Congress and the
FAA, designed to ensure the manufacture of safe aircraft.
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5. Violation of FAA regulations
Defendant next attempts to refute plaintiff's wrongful termination claim on the ground that
plaintiff failed to prove defendant actually violated any law, including the FAA regulations,
or that defendant's alleged inadequate inspection practices were, in fact, hazardous. Defendant
specifically relies on Jennings, in which we held that the FEHA statutory ban on age discrimination
was “inseparable from ... the legislative statement of policy” (Jennings, supra, 8 Cal.4th at p.
125), and that “[i]t would be unreasonable to *86  expect employers who are expressly exempted
from the FEHA ban on age discrimination to nonetheless realize that they must comply with the
law from which they are exempted under pain of possible tort liability.” (Id. at pp. 135-136.) In
Jennings, however, we observed that “[t]he absence of an FEHA remedy would not negate the
existence of a common law tort remedy if another law created the right on which this action is
predicated.” (Id. at p. 130.)


Here, plaintiff predicated his action on the important public policy Congress declared when it
enacted the Federal Aviation Act. (49 U.S.C. § 44101; In re Air Crash Disaster Near Silver Plume,
Colo. (D.Kan. 1977) 445 F.Supp. 384, 400 [Congress's intent in enacting the act was to improve
air safety and to prevent or reduce tragic aviation accidents.].) The significant safety regulations
that the FAA promulgated to implement the act, which require prime manufacturers to establish
detailed inspection systems for components they produce and to ensure that their subcontractors
or suppliers do the same, are potentially implicated here. (14 C.F.R. § 21.143 (1998).) Whether or
not plaintiff can prove his allegations at trial is not for us to determine.


To the extent defendant also claims that the FAA regulations do not even apply to its operations
because it apparently never applied for certification under the FAA provisions, its argument
also fails at the summary judgment stage of proceedings. If plaintiff's allegations are true, then
defendant arguably misrepresented the safety of the parts shipped to prime manufacturers such
as Boeing, on which information these manufacturers would foreseeably rely for their own
certification program, causing these manufacturers to submit to the FAA information that would
have misrepresented the safety and soundness of some airplane parts. Therefore, whether or not
defendant itself was applying for certification, there can be no question that any representations it
made that caused the certification of an airplane with defective parts was a breach of a fundamental
public policy as evidenced in a federal regulation. (See United States v. Steiner Plastics Mfg. Co.
(2d Cir. 1956) 231 F.2d 149, 151-152 [airplane subcontractor that delivered a number of cockpits
to the aircraft assembly company with false approval certificates attached, thereby implying they
had passed inspection, violated statutory government fraud provisions (18 U.S.C. § 1001) even
without proof the cockpits were in any way defective].)


Accordingly, as the Court of Appeal stated: “The fact [the inspections] were performed by
[defendant] as a 'manufacturer's supplier' rather than by Boeing as a 'prime' manufacturer does not
mean they were any less important to the public policy favoring safe manufacture of passenger
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aircraft. Nor *87  does it mean the honest performance of those inspections was not 'tethered to'
the statutes establishing that policy and authorizing the FAA to promulgate regulations furthering
that policy. No reasonable component manufacturer could read those regulations and believe it was
free to supply parts which failed inspection or could perform inspections that failed to meet the
standards established by 'prime manufacturers,' e.g., aircraft assembly companies such as Boeing.”


Moreover, as the Court of Appeal has held, an employee need not prove an actual violation of law; it
suffices if the employer fired him for reporting his “reasonably based suspicions” of illegal activity.
(See Collier v. Superior Court (1991) 228 Cal.App.3d 1117, 1125 [279 Cal.Rptr. 453] (Collier)
[“An agreement prohibiting an employee from informing anyone in the employer's organization
about reasonably based suspicions of ongoing criminal conduct ... would be a disservice ... to the
interests of the public and would therefore present serious public policy concerns not present in
Foley.” (Fn. omitted.)].)


Thus, though it may be unclear whether defendant, as a subcontractor or supplier, legally
violated the FAA regulations, its alleged conduct in shipping nonconforming parts to an aircraft
manufacturer violated the public policies embodied in the regulations. In other words, defendant's
alleged conduct may have contravened the fundamental well-established policy “delineated in”
the act and its regulations. (Gantt, supra, 1 Cal.4th at p. 1095.) That the FAA's regulations place
the burden on prime manufactures to establish quality control inspections systems, and not on
subcontractors, does not imply that subcontractors may undermine or ignore the regulations by
shipping allegedly defective parts to prime manufacturers. Therefore, plaintiff's suspicion that
defendant's conduct may have violated the act and its regulations was certainly “reasonably
based.” (Collier, supra, 228 Cal.App.3d at p. 1125.)


6. Nature of plaintiff's claim
Defendant next insists that, because the regulations and statute on which plaintiff relies are wholly
federal in nature, we should not “extend the common law public policy tort doctrine” to defendant's
alleged federal law violations. Defendant also asserts that we should bar plaintiff's claim because
neither the Federal Aviation Act nor the implementing regulations contain a provision prohibiting
an employee's retaliatory termination, nor do they provide for private civil damages. Defendant's
arguments are without merit. As plaintiff notes, Gantt holds employers responsible for knowing
“the fundamental public policies of the state and nation.” ( *88  Gantt, supra, 1 Cal.4th at p. 1095,
italics added.) In Tameny, supra, 27 Cal.3d at page 170, federal antitrust laws formed, in part, the
basis for the wrongful termination claim.


The Court of Appeals of Oregon rejected a similar preemption argument in Anderson, supra, 886
P.2d at pages 1070-1072. Anderson observed that the Federal Aviation Act specifically states, “
'Nothing contained in this chapter shall in any way abridge or alter the remedies now existing at
common law or by statute, but the provisions of this chapter are in addition to such remedies.'



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=228CAAPP3D1117&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1125

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991063320&pubNum=0000227&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=1CAL4TH1095&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_1095&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1095

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=228CAAPP3D1125&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1125

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=1CAL4TH1095&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_1095&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1095

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=27CALIF3D170&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_170

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994247033&pubNum=661&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1070&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1070

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994247033&pubNum=661&originatingDoc=I95f729b3fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_661_1070&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_1070





Green v. Ralee Engineering Co., 19 Cal.4th 66 (1998)
960 P.2d 1046, 78 Cal.Rptr.2d 16, 136 Lab.Cas. P 58,448, 14 IER Cases 449...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 21


” (Anderson, supra, 886 P.2d at p. 1070, quoting 49 U.S.C. former appen. § 1506.) When Congress
amended the act in 1978, it retained the saving clause. (49 U.S.C. former appen. § 1305(a)(1).)
Anderson also observed that the Federal Aviation Act provides no remedy for wrongful discharge,
and it concluded that plaintiffs would have no remedy for a wrongful termination if the preemption
doctrine barred them from bringing a state-law-based wrongful discharge claim. (Anderson, supra,
886 P.2d at pp. 1071-1072.)


7. Federal law and wrongful termination
Defendant relies on several federal decisions that decline to recognize an “implied right of action”
directly or impliedly based on the breach of a duty stated in a federal statute, particularly where
the statute already provides a remedy. (See, e.g., Virginia Bankshares, Inc. v. Sandberg (1991) 501
U.S. 1083, 1087 [111 S.Ct. 2749, 2755, 115 L.Ed.2d 929] [false statements in proxy solicitation];
Thompson v. Thompson (1988) 484 U.S. 174, 178-179 [108 S.Ct. 513, 515-516, 98 L.Ed.2d 512]
[Parental Kidnaping Prevention Act]; Pavolini v. Bard-Air Corp. (2d Cir. 1981) 645 F.2d 144,
145-146 [Federal Aviation Act provides no implied federal cause of action or remedy for wrongful
discharge of private party].) As plaintiff observes, however, these cases are inapposite; they do not
address the common law public policy exception to the at-will employment doctrine.


8. California's public policy doctrine and plaintiff's claim
Defendant observes that California's public policy doctrine is designed to advance “general social
policies,” and not to compensate employees for specific violations. (Foley, supra, 47 Cal.3d
at p. 668.) Defendant contends that California's interest in providing a private cause of action
is to enforce the statute, not to regulate the employment relationship. Thus, defendant asserts,
the policies underlying federal statutes, and the Federal Aviation Act in particular, are neither
“substantial” nor “fundamental” enough to support plaintiff's wrongful termination action. (Foley,
supra, 47 Cal.3d at pp. 668, 670.) *89


Plaintiff notes that the cases on which defendant relies ignore the strong congruence between state
and federal public policy involving air safety. (See, e.g., Olguin v. Inspiration Consol. Copper
Co. (9th Cir. 1984) 740 F.2d 1468 (Olguin); Tritle v. Crown Airways, Inc. (S.D.W.Va. 1989)
751 F.Supp. 585 (Tritle); Rachford v. Evergreen Intern. Airlines, Inc. (N.D.Ill. 1984) 596 F.Supp.
384 (Rachford).) As plaintiff observes, Olguin turns primarily on federal preemption and only
incidentally discusses the public policy exception, while Tritle and Rachford merely follow Olguin,
with no independent analysis. (See Olguin, supra, 740 F.2d at p. 1475; Tritle, supra, 751 F.Supp. at
p. 585; Rachford, supra, 596 F.Supp. at p. 385.) Moreover, numerous cases support plaintiff's claim
that a wrongful termination claim involving airline safety may stem from federal law. (See, e.g.,
Air Lines Pilots Association, International v. Quesada (2d Cir. 1960) 276 F.2d 892, 894 [Federal
Aviation Act's purpose was to centralize, in a single authority, rulemaking power regarding safe
and efficient airspace use]; Norris v. Hawaiian Airlines, Inc. (1992) 74 Hawaii 235 [842 P.2d 634,
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646], affd. on other issues in Hawaiian Airlines, Inc. v. Norris (1994) 512 U.S. 246 [114 S.Ct.
2239, 129 L.Ed.2d 203] [airline employee discharged for reporting to the FAA discrepancies in
his employer's aircraft maintenance activities was protected against retaliatory discharge because
of the state's significant interest in avoiding harm to the flying public].)


9. Separation of powers doctrine
Defendant next contends that the separation of powers doctrine prevents the court from creating
a public policy exception here because the California Legislature alone is responsible for creating
new public policy. Although defendant concedes that we may recognize a public policy exists in
the absence of a legislative declaration (Safeway Stores v. Retail Clerks etc. Assn., supra, 41 Cal.2d
at p. 574), it nevertheless asserts that the Legislature spoke on the subject when it addressed at-will
employment in section 2922. In other words, defendant seems to assert that extending Tameny,
supra, 27 Cal.3d 167, to include “federal” public policy regarding aviation safety would effectively
abrogate section 2922.


We disagree. When employers are charged with violating a fundamental public policy grounded
in federal law, our cases do not require the state Legislature to have enacted an identical statute
prohibiting the precise conduct alleged. (Gantt, supra, 1 Cal.4th at p. 1095.)


(7) We emphasize that not all administrative regulations can support such claims, but only those
that implicate substantial public policies. As Foley demonstrated, it is insufficient for employees
to allege that they were *90  discharged for refusing to violate a statute or follow a statutory duty;
they must also allege that the statute in question was designed to protect the public or advance
some substantial public policy goal. (Foley, supra, 47 Cal.3d at p. 670.) Employees must do the
same when alleging a discharge for refusing to follow administrative regulations that implement an
important statutory objective. In the case of both statutes and regulations based on statutes, courts
must distinguish between those that promote a “clearly mandated public policy” and those that
do not. (See Foley, supra, 47 Cal.3d at p. 670, fn. 11.) Contrary to the dissents, we are confident
courts will continue to be able to make that distinction.


Conclusion
We conclude that the public policy behind federal regulations concerning airline safety has a basis
in statutory provisions, consistent with our rule that the public policy giving rise to a wrongful
termination action have a basis in a constitutional or statutory provision. (Gantt, supra, 1 Cal.4th at
p. 1095.) Congress has specifically directed the FAA to “assign [], maintain [], and enhanc[e] safety
and security as the highest priorities in air commerce” and to regulate air commerce “in a way
that best promotes safety.” (49 U.S.C. § 40101(d)(1), (2).) Our judicial decisions favor protecting
employees who vindicate important public policy interests. (See Stevenson, supra, 16 Cal.4th 880;
Tameny, supra, 27 Cal.3d 167.) Allowing defendant to discharge plaintiff with impunity after he
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sought to halt or eliminate its alleged inspection practices would only undermine the important
and fundamental public policy favoring safe air travel. By including significant administrative
safety regulations promulgated to serve important FAA mandates as a source of fundamental public
policy limiting an employer's right to discharge an otherwise at-will employee, we effectively
guarantee that employers do not exercise their right to terminate their employees at will in a way
that undermines more important public safety objectives. Accordingly, we affirm the Court of
Appeal judgment and remand the matter for proceedings consistent with this decision.


George, C. J., Mosk, J., and Werdegar, J., concurred.


KENNARD, J.


I concur in the judgment and in the overruling of this court's decision in Gantt v. Sentry Insurance
(1992) 1 Cal.4th 1083 [4 Cal.Rptr.2d 874, 824 P.2d 680] (Gantt) insofar as it held that a cause of
action for wrongful termination in violation of public policy may not be based on a public policy
expressed in a validly enacted regulation, but only on a public policy articulated in a statutory or
constitutional provision. For the reasons stated in my concurring and dissenting opinion in *91
Gantt (id. at p. 1101), I remain of the view that a discharged employee should be permitted to
recover tort damages for wrongful termination whenever the employer's action in discharging the
employee violated a fundamental public policy delineated in existing law, regardless of the source
of that law, including fundamental public policies delineated in administrative regulations and
judicial decisions.


BAXTER, J.


I respectfully dissent.


For the past number of years, this court strove to contribute to a stable employment environment
in California by holding that the public policy exception to the statutory right of employers
to terminate employment at will (Lab. Code, § 2922 1  ) was a narrow one, dependent upon
those fundamental public policies delineated in constitutional and statutory provisions. Today, the
majority abruptly change course and dramatically expand the contours of the so-called “Tameny”
claim (see Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167 [164 Cal.Rptr. 839, 610 P.2d
1330, 9 A.L.R.4th 314]) to include public policies supposedly expressed in statutorily authorized
administrative regulations. While this, in itself, raises significant concerns of notice and burden to
employers given the vast number of such regulations, what is particularly alarming about today's
decision is that a fired employee may assert the public policy exception based upon administrative
regulations that do not even apply to the employer but instead regulate the conduct of entities doing
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business with the employer. Not surprisingly, the majority are unable to articulate any meaningful
criteria for determining when a particular regulatory policy is both fundamental and sufficiently
directed to a particular employer's conduct to support a wrongful discharge claim. The result
is a standardless rule that unfairly burdens employers and allows judges to enforce their own
predilections for public policy whenever they can find some regulatory expression on the subject.


1 All further statutory references are to this code unless otherwise specified.


In Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083 [4 Cal.Rptr.2d 874, 824 P.2d 680] (Gantt), this
court held in no uncertain terms that the public policy exception to the right of an employer to
terminate an employee at will must be found in either a constitutional or statutory provision. (Gantt,
supra, 1 Cal.4th at p. 1095.) Our decision to impose that limitation was driven by the concern,
shared by a number of jurisdictions, that the concept of public policy is “notoriously resistant to
precise definition.” (Ibid.) We determined that the vagueness of public policy as a concept was
problematic for at least two reasons. First, individual judges could mistake their own predilections
for public policy deserving recognition at law if courts were allowed to declare public policy absent
some prior legislative expression on the subject. *92  (Ibid.) Second, employers had a legitimate
interest in having the tort of wrongful discharge clearly defined and suitably controlled. (See 1
Cal.4th at pp. 1092, 1095.)


After due consideration of the conflicting decisional law and the competing interests at stake, this
court rejected a broad approach and instead concluded that “[a] public policy exception carefully
tethered to fundamental policies that are delineated in constitutional or statutory provisions strikes
the proper balance among the interests of employers, employees and the public. The employer is
bound, at a minimum, to know the fundamental public policies of the state and nation as expressed
in their constitutions and statutes; so limited, the public policy exception presents no impediment
to employers that operate within the bounds of law. Employees are protected against employer
actions that contravene fundamental state policy. And society's interests are served through a more
stable job market, in which its most important policies are safeguarded.” (Gantt, supra, 1 Cal.4th
at p. 1095, italics added.)


Until today, we have followed Gantt consistently and have never questioned its conclusion
that only a termination in violation of a fundamental public policy expressed in a statute or a
constitutional provision would support a wrongful discharge action. (See Stevenson v. Superior
Court (1997) 16 Cal.4th 880, 889 [66 Cal.Rptr.2d 888, 941 P.2d 1157] (Stevenson); Jennings v.
Marralle (1994) 8 Cal.4th 121, 130 [32 Cal.Rptr.2d 275, 876 P.2d 1074] (Jennings); Turner v.
Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 1257 [32 Cal.Rptr.2d 223, 876 P.2d 1022] (Turner);
Hunter v. Up-Right, Inc. (1993) 6 Cal.4th 1174, 1186 [26 Cal.Rptr.2d 8, 864 P.2d 88].) Just last
year, we emphasized yet again that “tethering public policy to specific constitutional or statutory
provisions serves not only to avoid judicial interference with the legislative domain, but also to
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ensure that employers have adequate notice of the conduct that will subject them to tort liability
to the employees they discharge ....” (Stevenson, supra, 16 Cal.4th at p. 889.) 2


2 General Dynamics Corp. v. Superior Court (1994) 7 Cal.4th 1164 [32 Cal.Rptr.2d 1, 876
P.2d 487] (General Dynamics) did not address the applicability of Gantt's rule limiting
public policy sources to constitutional and legislative provisions. To the extent the majority
rely on General Dynamics to suggest that Gantt's analysis did not exclude statutorily
based administrative regulations as possible public policy sources, they are wrong. (See
Gantt, supra, 1 Cal.4th at p. 1104 (conc. and dis. opn. of Kennard, J.).) Moreover, any
confusion caused by General Dynamics was quickly dispelled by our subsequent statements
in Stevenson, Jennings and Turner.


So much for precedent. Today's decision dispenses with Gantt's carefully considered limits
and years of established case law. Henceforth, a Tameny *93  claim may be predicated upon
expressions of public policy contained in a wide array of statutorily authorized regulations, whether
or not related to public safety concerns, 3  that do not even purport to regulate the conduct of the
particular employer. But by choosing to “untether” the exception from fundamental public policies
as directly expressed in constitutional and statutory provisions, the majority succeed in committing
the precise sins that Gantt sought to avoid. Not only do they create a rule that fails to respect the
legitimate interests of employers but they also interfere with legislative policy in doing so.


3 Although the instant case involves what the majority describe as “regulations promulgated
to address important public safety concerns” (maj. opn., ante, at p. 74), their overruling of
Gantt is absolute with respect to statutorily authorized regulations (maj. opn., ante, at p. 80,
fn. 6). Accordingly, any “fundamental” regulatory policy affecting the public interest may
now qualify as a basis for the public policy exception.


Under today's rule, employers are deprived of adequate notice as to what conduct negates their
right to terminate an at-will employee and exposes them to tort liability. As regulated employers
are keenly aware, it is no small feat to keep abreast of all administrative regulations that govern
their actions. Now, however, both regulated and nonregulated employers alike are expected to
keep themselves fully informed of regulatory schemes applying to others. That is precisely the
situation here. (14 C.F.R. § 21.143 (1998) [Federal Aviation Administration's (FAA) certification
procedures requiring prime manufacturers to submit data describing quality control inspection
procedures].)


This court has already acknowledged the obvious lack of warning to employers with respect to
regulatory statutes that do not apply to them: “It would be unreasonable to expect employers” to
“realize that they must comply with the law from which they are exempted under pain of possible
tort liability.” (Jennings, supra, 8 Cal.4th at pp. 135-136.) Given the multitude of administrative
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regulations that are “routinely adopt[ed]” under express statutory authority (see maj. opn., ante,
at p. 82), it is even more unreasonable and more inequitable to expect employers to know that
the at-will nature of their employment relationships may be destroyed by rules that do not even
regulate their conduct.


To justify their holding, the majority reason that “no reasonable parts manufacturer could read
the applicable federal regulations and believe it was free to supply defective parts to airline
companies.” (Maj. opn., ante, at p. 84, italics added.) The majority also conclude that “[b]y
informing defendant that he believed it was shipping defective parts for use in passenger aircraft,
plaintiff gave defendant adequate notice that his concern involved potentially significant public
policy matters because the FAA requires manufacturers to establish quality control procedures
for the component parts they *94  produce.” (Maj. opn., ante, at p. 85, italics added.) Yet the
majority never explain why a parts supplier such as defendant should have thought to focus upon
a regulation pertaining to FAA certification and oversight of prime manufacturers. Indeed, the
majority apparently are unable to identify any FAA regulation applicable to parts suppliers. 4


4 Although the majority vaguely claim that “[p]laintiff performed the FAA-required
inspections on the parts intended for use in Boeing aircraft” (maj. opn., ante, at p. 82, italics
added) and that the “internal quality control procedures at issue in this case are part of a
statutory and regulatory scheme established by Congress and the FAA” (id. at p. 85, italics
added), the record is devoid of any evidence supporting such claims. Plaintiff did not submit
any evidence to counter defendant's evidence that it was “not subject to any statutory or
regulatory authority with respect to its inspection practices and documents,” and the most
plaintiff has claimed is that Boeing ended its business relationship with defendant as a result
of plaintiff's post-termination complaints. (See post, fn. 5.) Noticeably missing is any legal
authority or evidence showing that the FAA considers parts suppliers such as defendant to
be subject to its oversight.


As the foregoing suggests, the majority fail to articulate any objective criteria or standards
to determine when a regulatory provision sufficiently expresses a fundamental public policy
with respect to a particular employer. At most, the facts and analysis in this case indicate that
employees may negate the at-will nature of their employment simply by complaining to their
superiors about breaches of contracts with regulated third party entities. 5  Such a result, however,
is directly contrary to our previous holding that “[t]he tort of wrongful discharge is not a vehicle
for enforcement of an employer's internal policies or the provisions of its agreements with
others.” (Turner, supra, 7 Cal.4th at p. 1257.)


5 In addition to the facts recited by the majority, other evidence in the record shows that after
plaintiff was fired he informed Boeing about defendant's alleged shipping of “discrepant”
parts. But the only reported consequence of plaintiff's disclosure is that Boeing removed
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defendant from its list of approved suppliers. Plaintiff does not claim, and the record does
not show, that the FAA ever investigated defendant's practices or that it attempted to ban
or discourage prime manufacturers from contracting with defendant. In short, the only
demonstrated outcome of plaintiff's complaints was that a private business relationship
between two commercial entities was terminated.


The ramifications of today's decision are ominous. Employers, to avoid exposure to Tameny claims,
must familiarize themselves with all statutorily authorized regulations of the nation and state
applying to all of the entities with which they contract, as well as all such regulations applying
to their own particular industries. The resulting burden to employers is tremendous and cannot be
denied. Indeed, the majority make no attempt to do so.


Just as troubling is the majority's intrusion upon the legislative domain in diminishing the statutory
right of employers to terminate employees at will in the absence of any legislatively expressed
fundamental public policy to *95  the contrary. I do not agree with the majority that section
1102.5 6  justifies their extension of the public policy exception to administrative regulations
where, as here, the employee fails to report his suspicions to a governmental or law enforcement
agency. (See maj. opn., ante, at p. 77.) In enacting section 1102.5, the Legislature made a policy
judgment that employees deserve protection from employer retaliation when they go so far as to
contact a public agency that will enforce the public's interest on the matter. Unlike the majority,
I see no basis for second-guessing that legislative judgment in a way that will otherwise allow
regulatory violations to remain hidden from the view of public officials.


6 This section, known as the “whistleblower” statute, provides in relevant part: “No
employer shall retaliate against an employee for disclosing information to a government
or law enforcement agency, where the employee has reasonable cause to believe that the
information discloses a violation of state or federal statute, or violation or noncompliance
with a state or federal regulation.” (§ 1102.5, subd. (b).)


Setting aside any policy debate over the necessity of public disclosure, I observe that, even
assuming for purposes of argument that the “quasi-legislative” expression of public policy in
an administrative regulation deserves consideration equal to a statutory expression of policy for
purposes of negating at-will employment, and even assuming that the FAA regulation at issue
manifests a public policy that is fundamental, the majority overreach in finding that the regulatory
policy extends to the defendant employer here.


As the majority acknowledge, “Congress has specifically directed the FAA to 'assign[], maintain[],
and enhanc[e] safety and security as the highest priorities in air commerce' and to regulate air
commerce 'in a way that best promotes its ... safety.' (49 U.S.C. § 40101(d)(1), (2).)” (Maj. opn.,
ante, at p. 90, italics added.) Following that directive, the FAA promulgated a regulation that
requires prime manufacturers such as Boeing and Northrup to submit data describing quality
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control inspection procedures for airline parts and assemblies. (14 C.F.R. § 21.143 (1998).) The
FAA has made clear, however, that the duty to ensure aircraft conformity with FAA safety
regulations lies with the prime manufacturer, not suppliers such as defendant here. (Ibid.; see
United States v. Varig Airlines (1984) 467 U.S. 797, 816-817 [104 S.Ct. 2755, 2765-2766, 81
L.Ed.2d 660].)


Since the FAA determined that the public interest in ensuring quality control is best served
by its oversight of prime manufacturers, it is presumptuous, to say the least, for this court to
find in the subject regulation a fundamental public policy that extends to employers whose
conduct the FAA has not chosen to regulate. (Cf. Jennings, supra, 8 Cal.4th at pp. 135-136.) On
matters of fundamental public policy, it is not the function of judges to *96  substitute their own
predilections in place of measured legislative (or quasi-legislative) judgment. I find it both ironic
and disturbing that the majority caution lower courts against judicial policymaking while they
themselves contribute to it.


The majority rely on several out-of-state cases to support their decision to allow wrongful
discharge claims involving airline safety. But in those cases, there was no dispute that the particular
employers and/or employees were subject to regulation by the FAA or that direct violations of
FAA safety regulations were involved. (E.g., Anderson v. Evergreen Intern. Airlines, Inc. (1994)
131 Or.App. 726 [886 P.2d 1068, 1069, 1072-1073] [on review, court had to accept as true the
plaintiff's allegations that the defendant airline company's operations were subject to regulation
by the FAA and that the defendant ordered the plaintiff to act in violation of FAA regulations];
Norris v. Hawaiian Airlines, Inc. (1992) 74 Hawaii 235 [842 P.2d 634] [plaintiff was an FAA-
licensed aircraft mechanic whose license did not permit him to authorize return of aircraft to
service in violation of FAA regulations]; Air Lines Pilots Association, International v. Quesada (2d
Cir. 1960) 276 F.2d 892 [suit by FAA-licensed airline pilots to enjoin FAA regulation forbidding
commercial air carriers from utilizing pilots over age 60]. 7  ) This court, then, appears to be the
only one willing to allow employer liability in a situation where there is no showing of FAA
oversight over the employer or employee and hence no evidence of a possible regulatory violation.
(Cf. Adolphsen v. Hallmark Cards, Inc. (Mo.Ct.App. 1995) 907 S.W.2d 333 [plaintiff must specify
the precise legal provision violated by the employer and the legal provision must involve a clear
mandate of public policy].)


7 Air Lines Pilots Association, International v. Quesada, supra, 276 F.2d 892, is inapposite for
the additional reason that the appellate court simply addressed the validity of the particular
FAA regulation and did not discuss whether the alleged facts could properly support a state
wrongful termination suit.


In closing, let me be clear. Like the majority, I strongly support motherhood, the American flag
and commercial air safety. I also strongly agree with Congress's recognition that air safety is
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of vital public importance. But that is not enough to justify the result here. As the majority
implicitly conclude, the congressionally expressed policy to promote air safety, standing alone, is
too generalized a mandate to make any enforcement of the policy practicable through employment-
related litigation. Having reached that conclusion, the majority should put an end to the instant
litigation in strict accordance with Gantt's limits on the permissible sources of public policies
for Tameny claims. Although the majority claim to see a “clearly mandated public policy” in a
regulation that has no applicability to defendant, what I see is a clear case of judicial policymaking.
*97


By turning their backs on established precedent, the majority have opened the door to virtually
limitless litigation in California over what was once a narrowly contoured exception to the
legislatively declared general rule of at-will employment. One cannot deny there are thousands
and thousands of administrative regulations that have been promulgated pursuant to state and
federal statutes. That reality, coupled with the majority's utter failure to provide any meaningful
standards for determining when a regulatory provision sufficiently expresses a fundamental public
policy with respect to a particular employer, makes it inevitable that the once-limited exception
will become the general rule and effectively nullify the concept of at-will employment.


Since the majority's lack of discipline undoes years of decisional law, I join Justice Brown in her
call for this court to take a fresh look at the public policy exception and its underlying rationale.


Brown, J., concurred.


BROWN, J.
I dissent.


I


“Because air safety ranks somewhere in pecking order between motherhood and the American
flag, it would be easy to concur fully in the majority opinion.” (F.A.A. v. Landy (2d Cir. 1983)
705 F.2d 624, 637 (conc. and dis. opn. of Van Graafeiland, J.).) This case, however, is not about
whether air safety is a matter of fundamental public policy. Rather, it concerns maintaining rational
contours for the judicially created exception to the statutory principle of at-will employment. (Lab.
Code, § 2922; see generally, Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167 [164 Cal.Rptr.
839, 610 P.2d 1330, 9 A.L.R.4th 314] (Tameny).)


With legerdemain Harry Houdini would envy, the majority summarily dispatches recent efforts
by this court to contain the “potent remedy” of tortious wrongful termination actions within
workable confines. (Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083, 1090 [4 Cal.Rptr.2d 874,
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824 P.2d 680] (Gantt).) Without principled explanation or justification, it dispenses with a series
of limitations imposed in Gantt, supra, Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238
[32 Cal.Rptr.2d 223, 876 P.2d 1022] (Turner), and Jennings v. Marralle (1994) 8 Cal.4th 121
[32 Cal.Rptr.2d 275, 876 P.2d 1074] (Jennings), and grants courts the unfettered discretion to
“mistake their own predilections for public policy which deserves recognition at law.” (Hentzel
v. Singer Co. (1982) 138 Cal.App.3d 290, 297 [ *98  188 Cal.Rptr. 159, 35 A.L.R.4th 1015].)
Under the majority holding, only regulations “that implement an important statutory objective” and
“promote a 'clearly mandated public policy' ” will qualify as Tameny predicates; and the majority
is “confident” the courts will be able to distinguish those that do from those that do not. (Maj.
opn., ante, at p. 90.) Yet, the sole criterion for identifying “an important statutory objective” is
whether “the statute in question was designed to protect the public or advance some substantial
public policy goal.” (Ibid.) One is hard-pressed to formulate a more tautological standard, one
which inevitably leaves the courts with ultimate control over both articulation and implementation
of public policy. Not only does this result undermine the traditional “due deference to the judgment
of the legislative branch” in such matters (Gantt, supra, 1 Cal.4th at p. 1095), it conflicts with
the notice rationale undergirding Gantt, supra, 1 Cal.4th at page 1095, Turner, supra, 7 Cal.4th at
page 1257, and especially Jennings, supra, 8 Cal.4th at pages 135-136.


In his dissent, Justice Baxter has cogently detailed many of the critical flaws and failings of
the majority opinion. His analysis is compelling, and I fully endorse it. Because his criticisms
and observations highlight the increasing disarray in our Tameny jurisprudence, I write further to
discuss some of the reasons for our current muddle and to suggest a possible approach to a solution.


II


For the last decade, since Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654 [254 Cal.Rptr.
211, 765 P.2d 373] (Foley), this court has struggled to formulate workable limitations on the cause
of action for tortious wrongful termination or retaliatory discharge, now eponymically dubbed
a Tameny claim. Upon careful analysis, it appears the taproot of our discontent is the Tameny
decision itself.


In Tameny, supra, 27 Cal.3d 167, the plaintiff, alleging both contract and tort causes of action,
brought suit after being terminated for refusing “to yield to his employer's pressure” to engage in
acts constituting state and federal antitrust violations. (Id. at pp. 170-171.) The trial court sustained
a demurrer to the tort claims. This court reversed on the basis that “an employer's obligation to
refrain from discharging an employee who refuses to commit a criminal act does not depend upon
any express or implied ' ” promise [s] set forth in the [employment] contract“ ' [citation], but rather
reflects a duty imposed by law upon all employers in order to implement the fundamental public
policies embodied in the state's penal statutes.” (Id. at p. 176.) *99
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In reaching this conclusion, the court uncritically adopted the holding of Petermann v.
International Brotherhood of Teamsters (1959) 174 Cal.App.2d 184 [344 P.2d 25] (Petermann) and
failed to respond to significant objections raised in both the concurrence and the dissent. (Tameny,
supra, 27 Cal.3d at pp. 172-174.) Although Justice Manuel agreed the plaintiff could proceed on
his tort claim, he counseled a more measured rationale than “the vague and ill-defined dictates
of 'fundamental public policy,' ” noting that “the cause of action here in question flows from a
clear statutory source—i.e., the provisions of section 2856 of the Labor Code.” 1  (27 Cal.3d at p.
179 (conc. opn. of Manuel, J.).) The Tameny majority cited the statute as “additional support for
the Petermann ruling” (id. at p. 174, fn. 8), but failed to explain why this was not sufficient to
vindicate the plaintiff's interests without the amorphous reference to public policy.


1 Labor Code section 2856 provides: “An employee shall substantially comply with all the
directions of his employer concerning the service on which he is engaged, except where such
obedience is impossible or unlawful, or would impose new and unreasonable burdens upon
the employee.”


The majority also failed to rationalize allowing a wrongful termination cause of action in
derogation of the statutory principle of at-will employment set forth in Labor Code section 2922. 2


(See Tameny, supra, 27 Cal.3d at p. 180 (dis. opn. of Clark, J.).) Nor did it respond to Justice Clark's
criticism that “[t]oday's court judgment is a legislative judgment better left to the Legislature
where, properly, public policy is declared. The Legislature has spoken [by enacting express
exceptions to the at-will employment rule, e.g., former Elections Code section 1655 and Labor
Code section 923]; if the system is to work, the Legislature will redeclare its position.” (Id. at pp.
182-183; cf. Gantt, supra, 1 Cal.4th at p. 1095.)


2 Labor Code section 2922 provides in part: “An employment, having no specified term, may
be terminated at the will of either party on notice to the other.”


Three years later, the New York Court of Appeals cited similar reasons for declining to adopt
a public policy exception to at-will employment: “Those jurisdictions that have modified the
traditional at-will rule appear to have been motivated by conclusions that the freedom of contract
underpinnings of the rule have become outdated, that individual employees in the modern work
force do not have the bargaining power to negotiate security for the jobs on which they have
grown to rely, and that the rule yields harsh results for those employees who do not enjoy the
benefits of express contractual limitations on the power of dismissal. Whether these conclusions
are supportable or whether for other compelling reasons employers should, as a matter of policy,
be held liable to at-will employees discharged in circumstances for which no liability has existed
at common law, are issues better left to resolution at the hands of the Legislature. In addition to
the fundamental question whether such liability should be recognized in New York, of *100  no
less practical importance is the definition of its configuration if it is to be recognized.
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“Both of these aspects of the issue, involving perception and declaration of relevant public policy
(the underlying determinative consideration with respect to tort liability in general [citations]) are
best and more appropriately explored and resolved by the legislative branch of our government.
The Legislature has infinitely greater resources and procedural means to discern the public will,
to examine the variety of pertinent considerations, to elicit the views of the various segments
of the community that would be directly affected and in any event critically interested, and to
investigate and anticipate the impact of imposition of such liability. Standards should doubtless
be established applicable to the multifarious types of employment and the various circumstances
of discharge. If the rule of nonliability for termination of at-will employment is to be tempered,
it should be accomplished through a principled statutory scheme, adopted after opportunity for
public ventilation, rather than in consequence of judicial resolution of the partisan arguments of
individual adversarial litigants.” (Murphy v. American Home Products Corp. (1983) 58 N.Y.2d
293, 301-302 [461 N.Y.S.2d 232, 235-236, 448 N.E.2d 86]; see also Martin v. Tapley (Ala. 1978)
360 So.2d 708; DeMarco v. Publix Super Markets, Inc. (Fla.Dist.Ct.App. 1978) 360 So.2d 134,
affd. (Fla. 1978) 384 So.2d 1253; Jones v. Local 926 of Intern. U. of Oper. Eng. (1981) 159 Ga.App.
693 [285 S.E.2d 30], revd. on other grounds (1983) 460 U.S. 669 [103 S.Ct. 1453, 75 L.Ed.2d
368]; Kelly v. Mississippi Valley Gas Co. (Miss. 1981) 397 So.2d 874 [32 A.L.R.4th 1214].)


This analysis reflects an understanding that the Legislature is at least as able as the courts to
recognize “the arbitrariness of an absolute right to discharge in light of contemporary employment
relationships and the incompatibility of such a right to the attainment of a broad range of
statutory objectives” (Tameny, supra, 27 Cal.3d at p. 172, fn. 7), but better able to respond to the
perceived need in an orderly fashion. For example, the New York Court of Appeals noted that—
as in California at the time Tameny was decided—the Legislature had already “afforded express
statutory protection from firing for engaging in certain protected activities [citations].” (Murphy
v. American Home Products Corp., supra, 461 N.Y.S.2d at p. 236, fn. 1 [448 N.E.2d at p. 90]; cf.
former Elec. Code, § 1655, now Elec. Code, § 12312; Lab. Code, §§ 132a, 923; see also Gov. Code,
§ 12900 et seq.; Lab. Code, § 1102.5.) The court's observations further reflect an appreciation of
the need at the outset to delineate the “configuration” of a public policy exception and to formulate
well-defined standards for its application.


As discussed below, the crucial flaw in Tameny was in failing to articulate a rationale for creating
an exception to the at-will employment rule. Because *101  the Tameny court justified its adoption
of a tortious wrongful termination cause of action only in the most abstract conceptual terms,
subsequent cases have had to proceed on a tortuous, ad hoc, and sometimes internally inconsistent
basis in attempting to define its parameters, responding in the main to “the partisan arguments of
individual adversarial litigants.” (Murphy v. American Home Products Corp., supra, 461 N.Y.S.2d
at p. 236 [448 N.E.2d at p. 90]; compare General Dynamics Corp. v. Superior Court (1994) 7
Cal.4th 1164, 1180 [32 Cal.Rptr.2d 1, 876 P.2d 487] [“positive law,” apparently including rules
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of professional conduct, may be source of public policy] with Gantt, supra, 1 Cal.4th at p. 1095
[claim must be tethered to “statutes and constitutional provisions”]; see also Jennings, supra, 8
Cal.4th 121 [no cause of action if employer not covered by statute]; Turner, supra, 7 Cal.4th 1238
[plaintiff must identify specific statutory provision articulating public policy]; Foley, supra, 47
Cal.3d 654 [statutory predicate must inure to public's benefit].) Yet in each instance, the exercise
has yielded no clearer, more workable result; the court simply creates a patchwork unguided by
any principled first cause. Today's decision perfectly illustrates the confusion produced by this
inherent failing in Tameny. 3


3 A recent Court of Appeal decision in which this court denied a depublication request actually
provides an even more apt illustration: In Phillips v. Gemini Moving Specialists (1998) 63
Cal.App.4th 563 [74 Cal.Rptr.2d 29], the plaintiff, a “casual employee” of the defendant
moving company, had admittedly caused damage to his employer's property. The employer
deducted the amount of the damage—$35—from the employee's next paycheck, but without
the latter's authorization. Thereafter, the employer refused to give the employee any more
work. The employee sued for tortious wrongful termination based on the “public policy”
set forth in Code of Civil Procedure section 487.020, which prohibits the attachment of
an employee's earnings. The trial court sustained a demurrer, but the Court of Appeal
reversed. After quoting extensively from Gantt, Foley, and Turner, the court concluded
“that 'the prompt payment of wages due an employee is a fundamental public policy of
this state' ” and therefore Code of Civil Procedure section 487.020 qualified as a Tameny
predicate. (Phillips v. Gemini Moving Specialists, supra, 63 Cal.App.4th at p. 571.) At least
on the facts presented, one could hardly imagine a policy that less “involve[s] a matter that
affects society at large rather than a purely personal or proprietary interest of the plaintiff or
employer ....” (Gantt, supra, 1 Cal.4th at p. 1090.)


III


To fault the analysis in Tameny is not to say the court reached the wrong result, only that, as Justice
Manuel suggested, it should have done so by more modest means. A restrained approach would
have been more consistent with the accretive nature of the common law and would have provided
a clearer, more enduring rationale upon which to predicate future applications.


This court was not without precedent for developing common law principles in similar
circumstances. In Li v. Yellow Cab (1975) 13 Cal.3d 804 [119 Cal.Rptr. 858, 532 P.2d 1226, 78
A.L.R.3d 393] (Li), we adopted the *102  rule of comparative negligence notwithstanding the
provision of Civil Code section 1714 codifying the common law rule of contributory negligence.
In doing so, the court in Li, unlike in Tameny, undertook a “thorough reexamination of the matter,
giving particular attention to the common law and statutory sources of the subject doctrine in this
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state” to determine both the authority for and propriety of judicial modification. (13 Cal.3d at p.
810.)


Analyzing the legislative perspective and purpose of the 1872 Civil Code, the court explained “it
was not the intention of the Legislature in enacting section 1714 of the Civil Code, as well as
other sections of that code declarative of the common law, to insulate the matters therein expressed
from further judicial development; rather it was the intention of the Legislature to announce and
formulate existing common law principles and definitions for purposes of orderly and concise
presentation and with a distinct view toward continuing judicial evolution.” (Li, supra, 13 Cal.3d
at p. 814; see also Civ. Code, §§ 4, 5.) 4  The court had previously undertaken incremental changes
in tort law (e.g., Summers v. Tice (1948) 33 Cal.2d 80, 84-87 [199 P.2d 1, 5 A.L.R.2d 91]; Ybarra
v. Spangard (1944) 25 Cal.2d 486, 489-492 [154 P.2d 687, 162 A.L.R. 1258]) and found no reason
to believe “that the general language of section 1714 dealing with defensive considerations should
be construed so as to stifle the orderly evolution of such considerations in light of emerging
techniques and concepts [regarding comparative negligence].” (Li, supra, 13 Cal.3d at p. 822.) It
thus concluded “section 1714 of the Civil Code was not intended to and does not preclude present
judicial action in furtherance of the purposes underlying it.” (Id. at p. 823.)


4 Civil Code section 4 provides: “The rule of the common law, that statutes in derogation
thereof are to be strictly construed, has no application to this Code. The Code establishes
the law of this State respecting the subjects to which it relates, and its provisions are to be
liberally construed with a view to effect its objects and to promote justice.”
Civil Code section 5 provides: “The provisions of this Code, so far as they are substantially
the same as existing statutes or the common law, must be construed as continuations thereof,
and not as new enactments.”


Finding authority to act did not end the inquiry; the court also examined a variety of “considerations
of a practical nature” implicated in the proposed change. (Li, supra, 13 Cal.3d at p. 823.) After
due consideration, it ultimately determined that none of the possible difficulties and uncertainties
counseled against adopting comparative negligence. (Id. at pp. 823-829.) In sum, although the
court acted in its common law capacity to modify substantially a legal doctrine, it did so consistent
with the existing statutory framework and harmonized the change to ensure judicious development
of relevant principles. As a result, subsequent application has maintained a consistency guided by
definitive standards. (See, e.g., *103  Jess v. Herrmann (1979) 26 Cal.3d 131 [161 Cal.Rptr. 87,
604 P.2d 208]; Associated Construction & Engineering Co. v. Workers' Comp. Appeals Bd. (1978)
22 Cal.3d 829 [150 Cal.Rptr. 888, 587 P.2d 684]; American Motorcycle Assn. v. Superior Court
(1978) 20 Cal.3d 578 [146 Cal.Rptr. 182, 578 P.2d 899].)


No such orderly evolution has attended the development of our Tameny jurisprudence because the
genesis was fatally flawed. In fact, it would be difficult to conceive a less auspicious beginning
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for a cause of action patently treading on legislative prerogatives. In the critical first instance, the
court undertook no thorough reexamination of the matter, failed to explain how its holding was
in furtherance of the purposes underlying the statutory framework of employment relations, and
gave no apparent thought to considerations of a practical nature. (Li, supra, 13 Cal.3d at pp. 820,
823.) Instead, it arrogated to the courts the role of vindicating fundamental public policy, which it
made the sole determinant of this potent remedy but left entirely undefined in context.


As Justice Baxter's dissent well documents, today's decision marks the culmination of the chaos
wrought by the court's failure to adopt a disciplined and principled approach as in Li. To begin,
the Tameny court failed to recognize that it was operating within an existing statutory scheme.
The plaintiff's employment was admittedly at will under Labor Code section 2922 (see ante, at
p. 99, fn. 2), yet the court engaged in only conclusory analysis in justifying its disregard of that
fact. (Tameny, supra, 27 Cal.3d at pp. 173-174.) Nor did the court attempt to explain the need to
resort to “fundamental public policy” to validate the plaintiff's tort claim. Labor Code section 2856
(see ante, at p. 99, fn. 1) would certainly have sufficed since the complaint alleged “that 'the sole
reason' for [his] discharge was his refusal to commit the 'grossly illegal and unlawful acts which
defendants tried to force him to perform.' ” (Tameny, supra, 27 Cal.3d at p. 171, fn. omitted; see
id. at p. 179 (conc. opn. of Manuel, J.).)


Instead of a more circumspect approach, we effectively conferred on the courts the role of declaring
public policy, a function first and foremost reserved to the Legislature. (See Gantt, supra, 1 Cal.4th
at p. 1095; Slaughter v. Friedman (1982) 32 Cal.3d 149, 158 [185 Cal.Rptr. 244, 649 P.2d 886]; The
Housing Authority v. Dockweiler (1939) 14 Cal.2d 437, 449-450 [94 P.2d 794]; S. & V. R. R. Co. v.
City of Stockton (1871) 41 Cal. 147, 168; City of South San Francisco v. Cypress Lawn Cemetery
Assn. (1992) 11 Cal.App.4th 916, 923 [14 Cal.Rptr.2d 323]; McCarthy v. City of Oakland (1943)
60 Cal.App.2d 546, 549-550 [141 P.2d 4]; Thome v. Macken (1943) 58 Cal.App.2d 76, 81 [136 P.2d
116]; cf. California Fed. Savings & Loan Assn. v. City of Los Angeles (1991) 54 Cal.3d 1, 24 [ *104
283 Cal.Rptr. 569, 812 P.2d 916].) Implicitly acknowledging the resultant tension, we attempted in
Gantt to rectify the imbalance by requiring that “[a] public policy exception [be] carefully tethered
to fundamental policies that are delineated in constitutional or statutory provisions[, which] strikes
the proper balance among the interests of employers, employees and the public.” (Gantt, supra,
1 Cal.4th at p. 1095; see United States v. Trans-Missouri Freight Ass'n. (1897) 166 U.S. 290,
340-341 [17 S.Ct. 540, 558-559, 41 L.Ed. 1007].) Nevertheless, not six years later, the majority
here considers itself at liberty to reach out to nonlegislative sources to validate plaintiff's Tameny
claim. Surely, something is rotten in the state of our jurisprudence to permit such ambivalence.


The problem lies not simply in the overreaching, but also in making the only guiding principle
“fundamental public policy.” (See, e.g., Tameny, supra, 27 Cal.3d at p. 179 (conc. opn. of Manuel,
J.).) Perhaps the most colorful explanation of the difficulty with the concept came from this court
more than a century ago: “It has been well said that public policy is an unruly horse, astride of
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which you are carried into unknown and uncertain paths ....” (Stephens v. Southern Pacific Co.
(1895) 109 Cal. 86, 89 [41 P. 783].) This point has apparently been self-evident to all but the
Tameny court: “[I]t is generally agreed that 'public policy' as a concept is notoriously resistant to
precise definition, and that courts should venture into this area, if at all, with great care and due
deference to the judgment of the legislative branch, 'lest they mistake their own predilections for
public policy which deserves recognition at law.' [Citation.]” (Gantt, supra, 1 Cal.4th at p. 1095;
see Safeway Stores v. Retail Clerks etc. Assn. (1953) 41 Cal.2d 567, 575 [261 P.2d 721].) Even the
Court of Appeal in Petermann forewarned, “ ' ”Public policy is a vague expression, and few cases
can arise in which its application may not be disputed. Mr. Story in his work on Contracts (§ 546),
says: 'It has never been defined by the courts, but has been left loose and free of definition ....' “
' ” (Petermann, supra, 174 Cal.App.2d at p. 188.)


By its very nature, fundamental public policy “requires an exercise of judicial judgment that cannot
be captured by the naked words of verbal formulae.” (Brecht v. Abrahamson (1993) 507 U.S. 619,
656 [113 S.Ct. 1710, 1731, 123 L.Ed.2d 353] (dis. opn. of O'Connor, J.); cf. In re Gallego (1998)
18 Cal.4th 825 [77 Cal.Rptr.2d 132, 959 P.2d 290] (conc. and dis. opn. of Brown, J.).) Indeed,
the majority in Stevenson candidly admitted as much: “This court has not articulated a test for
determining when a public policy is sufficiently substantial and fundamental to support a cause
of action for tortious wrongful discharge.” (Stevenson v. Superior Court (1997) 16 Cal.4th 880,
895 [66 Cal.Rptr.2d 888, 941 P.2d 1157] (Stevenson); see also City of Moorpark v. Superior Court
(1998) 18 Cal.4th 1143, 1160-1161 *105  [77 Cal.Rptr.2d 445, 959 P.2d 752]; Rojo v. Kliger (1990)
52 Cal.3d 65, 90-91 [276 Cal.Rptr. 130, 801 P.2d 373].) Yet, every case following Tameny has
simply repeated the “fundamental public policy” mantra, which remains, like any talisman, devoid
of meaning or content. Little wonder its application yields no certain or reliable results across
the spectrum of “multifarious types of employment and the various circumstances of discharge.”
(Murphy v. American Home Products Corp., supra, 461 N.Y.S.2d at p. 236 [448 N.E.2d at p. 90];
cf. People v. Birks (1998) 19 Cal.4th 108, 138 [77 Cal.Rptr.2d 848, 960 P.2d 1073] (conc. opn.
of Mosk, J.) [“In [People v. Geiger (1984) 35 Cal.3d 510 [199 Cal.Rptr. 45, 674 P.2d 1303, 50
A.L.R.4th 1055]], we failed to articulate an implementing standard, a test for determining whether
a lesser offense is 'related' to the charged offense. We implied that such a standard would articulate
itself in the application. That was indeed our hope. It has not been fulfilled.”].)


Until today, the court sensed the inherent tension and need to impose some of the discipline lacking
in Tameny. Gantt attempted to reinstate the traditional balance between legislative and judicial
roles in articulating public policy. (Gantt, supra, 1 Cal.4th at p. 1095.) In Foley, we limited claims
to those implicating a policy “which inures to the benefit of the public at large rather than to a
particular employer or employee.” (Foley, supra, 47 Cal.3d at p. 669.) In Turner and Jennings,
the court emphasized the importance of notice to employers that their conduct would contravene a
particular public policy. (See Jennings, supra, 8 Cal.4th at pp. 132, 135; Turner, supra, 7 Cal.4th
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at p. 1257.) Ultimately, as the majority opinion bears witness all too well, these efforts fell short
in bringing any meaningful definition to a cause of action for tortious wrongful termination.


The reason is one all too common to the judiciary: In each post-Tameny case, the court has engaged
in decisionmaking by rote. We are content to rely on the “fundamental public policy” shorthand,
confident we know one when we see it despite the admitted absence of any governing legal
principles. (See maj. opn., ante, at p. 89; cf. Jacobellis v. Ohio (1964) 378 U.S. 184, 197 [84 S.Ct.
1676, 1683, 12 L.Ed.2d 793] (conc. opn. of Stewart, J.).) The problem with this process is that
it masks the essential impropriety of the courts' assuming multiple roles: acting as legislators in
deciding which fundamental policy will be implemented by their potent remedy, as prosecutors
in choosing who may be accused of wrongdoing, and as judges in determining the ultimate scope
of liability. Equally problematic is the ad hoc and ex post facto nature of these determinations. Is
fundamental public policy really nothing more than what one trial court judge, or two appellate
justices, or four members of this court say it is?


For all our avoidance, the task we face might prove deceptively simple. At their essence, tortious
wrongful termination actions “are premised on closing *106  a gap that would otherwise leave
public policy vulnerable to employers that could flout it with impunity through their hapless
employees. [Citation.]” (Stevenson, supra, 16 Cal.4th at p. 921 (dis. opn. of Brown, J.); see id. at
pp. 919-922.) In this respect, Tameny presented a classic paradigm: An employer demanded as a
condition of employment that the employee commit a crime. Labor Code section 2856 protects
employees from such overreaching. It does not, however, provide a specific remedy, and therein
lies the legislative “gap” the court may properly fill in vindication of the public policy the statute
implicitly reflects.


Adopting such an approach, the court would have fully articulated its rationale, and appropriate
extension or limitation of its reasoning could proceed as an orderly evolution, not chaotic
devolution. For example, the impetus in Gantt was to curtail the proliferation of Tameny claims.
But, having to wrestle with “fundamental public policy” as the standard, it could only arbitrarily
restrict them to causes of action predicated on statute or constitutional provision, some of which
would still be unsuitable. (See Foley, supra, 47 Cal.3d at p. 669.) In this respect, the “gap” approach
is objectively self-limiting: It would eliminate all cases in which the Legislature has provided some
recourse, since the public policy incorporates the remedy. (See Jennings, supra, 8 Cal.4th at p. 130;
see also Stevenson, supra, 16 Cal.4th at pp. 919-925 (dis. opn. of Brown, J.).) At the same time,
application would not be inherently restricted to statutory policy sources; regulations might well
come within this rationale. 5  Nevertheless, a nexus or necessary linkage must exist between the
public policy and legislative intention to protect employees from wrongful termination in relation
thereto.
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5 On these facts, however, I would not agree with the majority's determination that plaintiff
has a viable cause of action. The Federal Aviation Act regulations alluded to do not apply
to defendant. (See Jennings, supra, 8 Cal.4th at pp. 135-136.) Moreover, the Legislature has
already determined plaintiff's conduct should be accorded wrongful termination protection
only when suspected regulatory violations are “disclos[ed] ... to a government or law
enforcement agency ....” (Lab. Code, § 1102.5, subd. (b).) In my view, the statute articulates
the extent of any relevant public policy. (Cf. Jennings, supra, 8 Cal.4th at p. 130.)


IV


Llewellyn exhorts judges “to take at least one fresh look” each time they confront a recurring issue.
(Llewellyn, The Common Law Tradition (1960) p. 293.) “The new prodding of the new facts may
bring something better into focus. The queer subconscious may this time be ready to give up an
out which has been cooking down in there since the last time the court walked through these legal
sandburs. In this effort to take a [fresh] look each time, the appellate court's job, their duty, [is] to
freshen up consciously .... It must not be what all habit, all routine, all weariness cry out that it is
and has to be: just another of the shopworn same.” (Id. at pp. 293-294.) *107


In hindsight, the better part of valor might have been to heed Justice Clark's admonition to leave
creating exceptions to at-will employment with the Legislature. At the very least, we should heed
the lessons of experience. In my view, the time has come for the court to take a fresh look at our
Tameny jurisprudence or, in our own words, undertake a “thorough reexamination of the matter,”
starting with a principled articulation of the rationale for a public policy exception to the at-will
employment statute. (Li, supra, 13 Cal.3d at p. 810.)


Baxter, J., concurred.


Respondent's petition for a rehearing was denied October 21, 1998. Baxter, J., and Brown, J., were
of the opinion that the petition should be granted. *108


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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228 Cal.App.4th 1538
Court of Appeal, Second District, Division 3, California.


Darren HAGER, Plaintiff and Respondent,
v.


COUNTY OF LOS ANGELES et al., Defendants and Appellants.
Darren Hager, Plaintiff and Appellant,


v.
County of Los Angeles et al., Defendants and Respondents.


B238277, B239897
|


Filed 8/5/2014
|


As Modified August 19, 2014
|


Certified for Partial Publication. *


* On the court's own motion, it appears that our opinion addressing Labor Code section 1102.5,
subdivision (b), meets the standards set forth in California Rules of Court, rule 8.1105(c) and
8.1110. The Introduction, beginning on page 269 of this opinion, the Factual and Procedural
History, part 1 of the Discussion, ending on page 279, and the Disposition of this opinion
on page 279 are ordered published in the Official Reports.


Synopsis
Background: Former deputy sheriff brought action against county and sheriff's department for
whistleblower retaliation. The Superior Court, Los Angeles County, No. BC370326, Maureen
Duffy-Lewis, J., granted summary judgment for county and department. Former deputy appealed.
The Court of Appeal reversed, 2010 WL 1097046. The Superior Court, Victor E. Chavez, J.,
entered judgment on special jury verdict for former deputy, but denied attorney fees. County,
department, and former deputy appealed.


Holdings: The Court of Appeal, Aldrich, J., held that:


[1] protections of whistleblower retaliation statute are not limited to the first employee who
discloses a violation, and
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[2] protections of whistleblower retaliation statute are not limited to disclosures of violations by
the employer or a high-ranking official.


Affirmed in part and reversed in part.


Procedural Posture(s): On Appeal; Judgment; Motion for Attorney's Fees.


West Headnotes (11)


[1] Labor and Employment Reporting or Opposing Wrongdoing;  Criticism and
"Whistleblowing"
In a whistleblower retaliation lawsuit brought under the Labor Code, the plaintiff must
establish a prima facie case of retaliation by showing he engaged in protected activity,
his employer subjected him to an adverse employment action, and there was a causal link
between the two. Cal. Lab. Code § 1102.5(b).


19 Cases that cite this headnote


[2] Public Employment Protected activities
Sheriffs and Constables Term and tenure of office
Sheriff's deputy's reports to lieutenant and up the chain of command concerning a Drug
Enforcement Agency (DEA) investigation into whether another deputy committed a
murder for the benefit of a methamphetamine organization could not be considered
“blowing the whistle” under the whistleblower retaliation statute after the deputy had been
ordered as part of an internal personnel matter to report any further information he obtained
during the course of the task force investigation. Cal. Lab. Code § 1102.5(b).


[3] Appeal and Error Verdict, findings, and sufficiency of evidence
County's admission that sheriff's deputy made a protected disclosure under the
whistleblower retaliation statute for purposes of county's summary judgment motion did
not estop the county from disputing whether deputy made a protected disclosure in county's
appeal from a jury verdict for deputy on the whistleblower retaliation cause of action. Cal.
Lab. Code § 1102.5(b).


[4] Evidence Judicial Admissions
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An admission in a summary judgment motion or separate statement is not binding on the
parties in subsequent proceedings.


[5] Public Employment Protected activities
A report made by an employee of a government agency to his employer is a “disclosure”
of information to a government or law enforcement agency pursuant to the Labor Code
whistleblower retaliation statute. Cal. Lab. Code § 1102.5(b).


13 Cases that cite this headnote


[6] Labor and Employment Persons protected, persons liable, and parties;  standing
The protections of the Labor Code whistleblower retaliation statute are not limited to the
first employee who discloses a violation of state or federal law that had not been previously
disclosed by another employee. Cal. Lab. Code § 1102.5(b).


13 Cases that cite this headnote


[7] Statutes Natural, obvious, or accepted meaning
Statutes Context
Statutory words and phrases are construed according to context and approved usage of
language.


[8] Public Employment Protected activities
Under the provision of the Labor Code whistleblower retaliation statute providing that a
“report” by an employee of a government agency to his or her employer is a “disclosure”
of information, a “report” does not necessarily reveal something hidden or unknown. Cal.
Lab. Code § 1102.5(b).


14 Cases that cite this headnote


[9] Courts Previous Decisions as Controlling or as Precedents
Cases are not authority for propositions neither considered nor discussed in the opinion.


4 Cases that cite this headnote
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[10] Labor and Employment Purpose and construction in general
The Labor Code whistleblower retaliation statute should be given a broad construction
commensurate with its broad purpose. Cal. Lab. Code § 1102.5(b).


[11] Labor and Employment Protected activities
The Labor Code whistleblower retaliation statute protects disclosure of unlawful activity
by third parties such as contractors and employees, and thus by its terms cannot be
interpreted to be limited to unlawful conduct on the part of an employer or other high-
ranking official. Cal. Lab. Code § 1102.5(b).


See 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency and Employment, § 258.


1 Cases that cite this headnote


**269  APPEALS from a judgment and order of the Superior Court of Los Angeles County, Victor
E. Chavez, Judge. Judgment is affirmed in part and reversed in part. The order is affirmed. (Super.
Ct. No. BC370326)


Attorneys and Law Firms


Love & Erskine, Richard A. Love and Beth A. Shenfeld for Plaintiff and Appellant and for Plaintiff
and Respondent.


Hurrell Cantrall, Thomas C. Hurrell and Melinda Cantrall for Defendants and Appellants and for
Defendants and Respondents.


ALDRICH, J.


*1540  INTRODUCTION


[1] In a whistleblower retaliation lawsuit brought under Labor Code section former 1102.5,
subdivision (b) (hereafter section 1102.5(b)), 1  the plaintiff must establish a **270  prima facie
case of retaliation. The plaintiff must show he engaged in protected activity, his employer subjected
him to an adverse employment action, and there is a causal link between the two. If the plaintiff
meets his prima facie burden, the defendant has the burden to prove a legitimate, nonretaliatory
explanation for its actions. To prevail, the plaintiff has to show that the explanation is a pretext
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for the retaliation. (Patten v. Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378,
1384, 37 Cal.Rptr.3d 113.)


1 At the time of the trial, former section 1102.5(b) provided: “An employer may not retaliate
against an employee for disclosing information to a government or law enforcement agency,
where the employee has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation or noncompliance with a state or federal rule or
regulation.” Amendments to this subdivision that became effective on January 1, 2014 (Stats.
2013, ch. 781, § 4.1) are not pertinent to our analysis. Subdivision (e) of section 1102.5
provided: “A report made by an employee of a government agency to his or her employer
is a disclosure of information to a government or law enforcement agency pursuant to
subdivisions (a) and (b).” All further citations to former section 1102.5 are to the former
version of the statute.
All further undesignated statutory references are to the Labor Code.


In Hager v. County of Los Angeles ((Mar. 25, 2010, B208941) (nonpub. opn.) ) (Hager I ), we
held that plaintiff Darren Hager could pursue his *1541  whistleblower retaliation lawsuit against
his employers, defendants the County of Los Angeles and the Los Angeles County Sheriff's
Department (collectively, County). The County appeals from a judgment entered after a substantial
jury verdict in Hager's favor. Hager appeals from the postjudgment order denying his request for
attorney fees.


The County's principal contentions on appeal address two errors with respect to the parties' burdens
of proof. The County contends Hager did not prove that he engaged in a protected activity to
establish a prima facie case of whistleblower retaliation (former § 1102.5(b)) because he did
not “disclose information,” as that term has been defined in Mize-Kurzman v. Marin Community
College Dist. (2012) 202 Cal.App.4th 832, 858–859, 136 Cal.Rptr.3d 259 (Mize-Kurzman ). The
County also contends the trial court erred in relying on the Public Safety Officers Procedural Bill of
Rights Act (POBRA) (Gov.Code, § 3300 et seq.) to exclude the County's evidence of past conduct
not included as a basis to terminate Hager during the administrative proceedings but presented in
this civil action as additional reasons to support its decision to terminate Hager. The County also
challenges the sufficiency of the evidence to support the damages award, raises evidentiary errors,
and asserts juror misconduct.


We initially affirmed in part and reversed in part, concluding the trial court did not err in excluding
evidence of past conduct and there was no substantial evidence to support the economic damages
awarded to Hager. The County and Hager petitioned for rehearing. The County argued in its
petition that we affirmed the exclusion of evidence of its undisclosed reasons to terminate Hager
by improperly relying on Evidence Code section 352 without any support in the record that the
trial court engaged in balancing the probative value of this evidence against the prejudicial impact.
Hager argued in his petition that we omitted key facts that his termination constituted a “blot on
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his resume” and significantly impaired his future earning capacity, which is sufficient evidence to
support the jury's award of economic damages. We granted the petitions for rehearing to address
these issues.


We conclude the County's interpretation of former section 1102.5(b) as limiting whistleblower
protection to the first employee who discloses a violation of state or federal law that had not
been previously disclosed by another employee is contrary to the plain statutory language and
legislative intent **271  in enacting former section 1102.5(b). In the unpublished portion of this
opinion, we further conclude the trial court did not abuse its discretion in excluding evidence of
undisclosed reasons for terminating Hager. The record contains affirmative indications the trial
court considered and understood that the introduction of undisclosed reasons for the decision to
terminate Hager was not relevant and was prejudicial. We further conclude there is no *1542
substantial evidence to support the jury's award of economic damages. Accordingly, we reverse
that portion of the judgment, but in all other respects we affirm. We also affirm the order denying
Hager's motion for attorney fees.


FACTUAL AND PROCEDURAL BACKGROUND


Hager worked for the Los Angeles County Sheriff's Department (LASD) as a deputy sheriff from
1988 to 2003. In 2000, Hager was appointed as the LASD liaison to a federal Drug Enforcement
Agency (DEA) task force (DEA task force) investigating a large methamphetamine organization
in the Antelope Valley. The DEA task force was formed after Hager brought information to his
command staff that a felony suspect was willing to provide the names of several methamphetamine
dealers in the Antelope Valley in exchange for leniency. By all accounts, the DEA task force was
a success.


The informant also gave Hager information that linked the disappearance of a deputy sheriff
with the methamphetamine organization in the Antelope Valley. While working on the DEA task
force, Hager obtained information that led him to believe the missing deputy sheriff had been
murdered. Hager accused another deputy of being involved in the murder, the cover up, and the
illicit methamphetamine trade in the Antelope Valley. It is the disclosure of deputy misconduct
that is central to Hager's whistleblower retaliation lawsuit.


1. Alleged Disclosure of Deputy Misconduct
In June 1998, then off-duty Deputy Sheriff Jonathan Aujay, an ultramarathon runner, disappeared
while on a long-distance run at the Devil's Punchbowl County Park in the Antelope Valley. The
initial missing person's investigation concluded that Aujay disappeared or committed suicide.
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In December 1999, homicide Detective Larry Joseph Brandenburg learned from another Deputy
Sheriff that Aujay may have been murdered and that deputy sheriff Richard Engels may have been
involved. Brandenburg's captain, Frank Merriman, gave Brandenburg permission to reopen the
cold case and investigate Aujay's disappearance.


On March 2, 2000, Brandenburg contacted Hager and asked Hager to speak to his informant about
“dirty deputies.” The informant told Hager that Engels was involved in narcotics and possibly in
the disappearance of Aujay. Hager informed Brandenburg.


*1543  a. March 23, 2000 Disclosure of Deputy Misconduct


In a March 23, 2000 meeting, then Assistant Sheriff Larry Waldie was briefed on the information
Hager had obtained regarding (1) the methamphetamine organization in the Antelope Valley,
and (2) Engels's possible involvement in narcotics and Aujay's disappearance. Based on this
information, Waldie approved LASD's participation in the DEA task force. The DEA task force's
primary mission was to disrupt narcotics trafficking in the Antelope Valley. Hager, as a DEA task
force officer, was ordered to conduct only the narcotics investigation. Waldie specifically **272
ordered Hager and the DEA task force not to investigate deputy sheriff wrongdoing or Aujay's
disappearance. Any information the DEA task force learned concerning deputy sheriff wrongdoing
was to be documented and passed on to either the Internal Criminal Investigations Bureau (ICIB)
or the Internal Affairs Bureau (IAB), and any information concerning Aujay was to be passed on
to the homicide bureau and Brandenburg.


b. Hager's Daily Reports to Shreves


While a member of the DEA task force, Hager reported to Llieutenant Ronald Shreves on a daily
basis. The DEA task force followed federal drug enforcement protocol and obtained information
from cooperating sources, and as the investigation continued, obtained information through
corroborating sources. The DEA task force also filed warrants and federal wiretap applications.
The DEA task force made hundreds of arrests.


During the course of the DEA task force investigation, Hager asked informants about the
missing deputy and received information that Aujay was killed because he discovered a
methamphetamine lab while out on a long-distance run. Informants told Hager that Engels was
at the methamphetamine lab when Aujay was killed. Hager's informants also linked Engels with
Tom Hinkle, one of the targets of the DEA task force and a known methamphetamine dealer.
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c. Hager's Summary (September 2000)


In September 2000, Shreves requested a meeting with command staff to update them regarding the
DEA task force and to inform them of potential deputy misconduct. Hager prepared a summary
that disclosed information the DEA task force had received regarding Aujay's disappearance. The
“main” thrust of the meeting was the “potential that Aujay was murdered and a deputy sheriff
might be involved.”


*1544  d. Hager's Summary (May 9, 2001)


After the DEA task force arrested Hinkle, one of the targeted methamphetamine dealers in the
Antelope Valley, Shreves asked Hager to prepare a summary of the information the DEA task force
had received regarding Engels. The summary revealed information linking Engels to Hinkle and
to Aujay's disappearance. Shreves passed this information through the chain of command.


2. Independent Investigation Discredits Hager's Disclosure of Deputy Misconduct
As ordered, Hager also was disclosing information to Brandenburg as Brandenburg pursued the
homicide investigation. During the course of his investigation, Brandenburg obtained information
that Aujay had discovered a methamphetamine lab adjacent to Devil's Punchbowl County Park
while on a long-distance run. Brandenburg was convinced that Engels was involved in an ongoing
criminal drug conspiracy, and that Engels and some other unidentified individuals had murdered
Aujay to prevent him from arresting them or exposing their criminal enterprise. Brandenburg
prepared an affidavit for a search warrant to serve on Engels, but his captain would not let him
take it to a judge. Brandenburg's partner testified that their captain did not think the information
they had obtained was credible. Brandenburg's partner agreed with the captain.


Brandenburg went over his captain's head to present his investigation results to the command staff.
Brandenburg was taken off the investigation.


a. Shreves's Memo


In February 2001, Shreves sent a memorandum to his command in which he addressed **273
Brandenburg's homicide investigation. Shreves formed the opinion that the homicide bureau and
the command staff were failing to “credibly investigate the disappearance and possible murder
of ... Aujay.” Shreves also felt that the members of the DEA task force were “being cruelly and
unnecessarily besmirched to a wide audience of department personnel.”
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b. Holmes's Investigation


In March 2001, after Shreves submitted his memo, Sergeant Joe Holmes was assigned to
investigate the information Brandenburg and Hager reported concerning Aujay's disappearance.
Holmes interviewed Hager's initial informant who admitted during the tape-recorded session with
Holmes that he had lied to Hager. Holmes testified he interviewed 60 people and there was not
*1545  one piece of credible evidence linking Engels to drug trafficking in the Antelope Valley or
to the murder, death, or disappearance of Aujay. Many of the individuals previously interviewed
by Hager denied making the statements attributed to them. Holmes also discovered that many of
the reported statements were not credible. Holmes described the accusations against Engels as a
“misinterpretation of information” on a “large scale.”


Holmes did not believe that Engels was a suspect in Aujay's disappearance. He thought Hager was
actively investigating Aujay's disappearance in violation of direct orders. Holmes also dismissed
Brandenburg's conclusions that Aujay had been murdered and stated that the most likely scenario
was Aujay had committed suicide.


At the conclusion of his investigation, Holmes met with command. Both Hager and Shreves were
present. Shreves was critical of Holmes's conclusions and believed Holmes had not conducted a
comprehensive investigation.


Shreves was ordered to write a memorandum identifying the deficiencies in Holmes's
investigation. Shreves prepared a 56–page memorandum. Shreves explained in the memorandum
that the DEA task force had received information that a deputy sheriff may have been involved
with the methamphetamine organization, and Aujay may have been murdered by that organization.
He noted the DEA task force had been “admonished not to conduct follow-up [regarding]
alleged personnel wrongdoing or the alleged murder.” Shreves felt the DEA task force was being
“criticized for bringing forth uncorroborated information,” but was ordered not to corroborate
the information. As Shreves noted, “[t]o do no follow-up and also corroborate information is an
impossible task.”


In preparing the 56-page memorandum, Shreves relied on a synopsis Hager prepared. The synopsis
contained representations regarding the content of federal wiretapped conversations.


3. Hager's Termination
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Hager became the subject of an IAB investigation. Engels and four other deputy sheriffs filed a
complaint against Hager. Shreves's 56-page memorandum focused the investigation on whether
Hager had violated a direct order not to investigate Aujay's disappearance.


At the conclusion of the yearlong IAB investigation, Hager was charged with conducting a
personnel investigation and making false statements to his supervisors. The internal affairs
investigator believed that Hager had misrepresented wiretapped conversations to support his
theory that (1) Engels was *1546  involved in the methamphetamine organization in the
Antelope Valley, and (2) Engels was one of the individuals involved in Aujay's murder, death, or
disappearance.


**274  Chief Neal Tyler reviewed the IAB investigation and concluded the appropriate discipline
was termination. Tyler had been given a range of discipline options, which indicated the
recommended discipline was suspension for 10 to 15 days. Tyler considered suspension, but
he testified that suspension was not appropriate “for the series of offenses that [he] saw in this
investigation over the two-year period.”


In December 2002, Hager received a letter of intent to discharge. The letter indicated the
IAB investigation had established Hager “conducted a personnel investigation regarding Deputy
Richard Engels and recklessly accused Deputy Engels of associating with drug dealers and having
knowledge/involvement in the alleged murder of Deputy Jonathan Aujay.” The letter also stated
the IAB investigation established Hager made false statements to Shreves “concerning information
gleaned from Federal wire taps and/or various informants, which was used to support [his] theory
that Deputy Richard Engels was involved in criminal acts with known drug dealers and may
have been involved in the alleged murder of Deputy Aujay.” LASD held two Skelly 2  hearings
addressing these charges in January and July 2003, at which Hager was represented by counsel.
On July 28, 2003, Hager learned he had been terminated.


2 Skelly v. State Personnel Bd. (1975) 15 Cal.3d 194, 124 Cal.Rptr. 14, 539 P.2d 774.


In April 2003, before his second Skelly hearing, Hager filled out an application for disability
retirement. Hager suffered neck and back injuries in March 2002 while on duty. His disability
retirement was granted on September 3, 2003.


4. Hager's Evidence of Retaliation
Hager attacked the results of the IAB investigation, presenting evidence that he did not conduct an
investigation into Engels's wrongdoing or Aujay's disappearance. Hager also discredited Holmes's
investigation, and the IAB investigation because there was no mention of Hager's work on the
DEA task force, and the investigators failed to interview other members of the DEA task force.
Specifically, Hager noted that the foundation of both the Holmes investigation and the IAB
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investigation was that Hager's sources were not credible, but the investigators completely ignored
that these same informants had given reliable and corroborated information to the DEA task force
that led to numerous arrests. Hager also pointed out the inconsistency of being *1547  charged
with conducting an unauthorized investigation and being criticized for conducting an incompetent
investigation.


With respect to the charge that Hager had falsely reported wiretapped conversations, Hager
testified that the information he relayed to Shreves were summaries prepared by others, and not
verbatim transcriptions. Hager had been ordered to pass this information along so other deputy
sheriffs could investigate deputy misconduct. When questioned about the false statements in
the summaries, Hager took exception to the internal affairs investigator's conclusions that the
information Hager relayed to Shreves was false or failed to include exculpatory statements. The
jury also heard testimony that wiretapped conversations must be interpreted in context because
the drug culture has its own language and code.


5. Jury Verdict, Motion for New Trial, Appeal
The jury returned a special verdict in Hager's favor, awarding $4,506,015 in damages. **275  The
award included $2,006,015 in lost earnings ($806,041 in backpay and $1,199,974 in future lost
income), and $2,500,000 in noneconomic damages.


The trial court denied the County's motion for new trial. Thereafter, the trial court denied Hager's
request for attorney fees.


The County timely appeals from the judgment. Hager filed an appeal from the order denying
attorney fees. We consolidated the appeals.


6. Petitions for Rehearing
After our original opinion issued, the County filed a petition for rehearing in which it again argued
that the trial court erred in excluding evidence of Hager's past conduct (motions in limine), and
erred in excluding Tyler's testimony of his undisclosed reasons for terminating Hager. The County
contended our conclusion that this evidence was properly excluded under Evidence Code section
352 was legal error.


Hager filed a petition for rehearing in which he contended we omitted key facts that would have
supported the jury's award of economic damages.


We granted the petitions to clarify our opinion on these two issues. Additional facts will be
presented with the relevant issue in the discussion section.
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*1548  DISCUSSION


County's Appeal


1. Section 1102.5(b)
Relying on Mize-Kurzman, supra, 202 Cal.App.4th 832, 136 Cal.Rptr.3d 259, the County
contends that Hager did not “disclose information” under former section 1102.5(b) because
the LASD already knew that Engels might have been involved in drug trafficking and in
Aujay's disappearance before Hager disclosed this information. The County cites to evidence that
Brandenburg or other unidentified deputy sheriffs, and not Hager, were the first to disclose Engels's
alleged unlawful conduct.


[2]  [3]  [4] As a preliminary matter, we are concerned here with whether Hager disclosed
information in March 2000. 3  After that date, the reports to Shreves and up the chain of command
cannot be considered “blowing the whistle,” as Hager was ordered as part of an internal personnel
matter to report any further information he obtained during the course of the DEA task force
investigation.


3 In Hager's brief, he alternatively argues that he made a disclosure to the DEA that is protected
under former section 1102.5(b). This assertion is not supported by citation to the record, nor
does the record reflect any factual or legal theory that there is a causal connection between
Hager's report to the DEA and retaliation by the LASD. We also reject Hager's arguments
that the County has forfeited the issue, or is estopped from raising the issue because in
Hager I the County admitted that Hager made a protected disclosure. An admission in a
summary judgment motion or separate statement is not binding on the parties in subsequent
proceedings. (Myers v. Trendwest Resorts, Inc. (2009) 178 Cal.App.4th 735, 746–747, 100
Cal.Rptr.3d 658.)


[5] Former section 1102.5(b) protects an employee from retaliation by his employer for making
a good faith disclosure of a violation of federal or state law. (Former § 1102.5(b); Patten v. Grant
Joint Union High School Dist., supra, 134 Cal.App.4th at p. 1384, 37 Cal.Rptr.3d 113.) A report
made by an employee of a government agency to his employer is a disclosure of information to
a government or law enforcement agency pursuant to section 1102.5(b). (Former § 1102.5, subd.
(e); Colores v. Board of Trustees (2003) 105 Cal.App.4th 1293, 1308, 1312–1313, 130 Cal.Rptr.2d
347.) “This provision reflects the broad public policy interest in encouraging workplace whistle-
blowers **276  to report unlawful acts without fearing retaliation.” (Green v. Ralee Engineering
Co. (1998) 19 Cal.4th 66, 77, 78 Cal.Rptr.2d 16, 960 P.2d 1046.)
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*1549  a. Mize-Kurzman


In Mize-Kurzman, supra, 202 Cal.App.4th 832, 136 Cal.Rptr.3d 259, the court considered whether
a jury had been adequately instructed on federal law limitations applicable to state whistleblower
protection. (Id. at pp. 844–845, 136 Cal.Rptr.3d 259.) A special instruction to the jury stated,
“[r]eporting publicly known facts is not a disclosure of information” within the meaning of former
section 1102.5. (Mize-Kurzman, at p. 845, 136 Cal.Rptr.3d 259.) Consistent with federal law, the
Mize-Kurzman court held reporting information that already was known to the employer did not
constitute a protected disclosure. (Id. at p. 858, 136 Cal.Rptr.3d 259.) Citing the Legislature's
choice of the word “disclosing,” and “discloses,” in former section 1102.5(b), the court reasoned
the plain meaning and dictionary definition of “disclosure,” is to “ ‘reveal something that was
hidden and not known.’ ” (Mize-Kurzman, at p. 858, 136 Cal.Rptr.3d 259.) The Mize-Kurzman
court supported this interpretation of “disclosure” by relying on federal and state cases addressing
protected disclosures. (Id. at p. 859, 136 Cal.Rptr.3d 259.)


[6] The County reads Mize-Kurzman, supra, 202 Cal.App.4th 832, 136 Cal.Rptr.3d 259 as limiting
the protections of section 1102.5(b) to the first employee who discloses a violation of state or
federal law that had not been previously disclosed by another employee. No such “first report”
limitation was discussed in Mize-Kurzman, appears in section 1102.5(b), or is addressed in the
federal and state cases cited and relied on by the Mize-Kurzman court.


b. Mize-Kurzman Does Not Adopt a “First Report” Rule


In Mize-Kurzman, supra, 202 Cal.App.4th 832, 136 Cal.Rptr.3d 259, the plaintiff made four
disclosures of unlawful conduct to the alleged wrongdoers. (Id. at pp. 840–842, 136 Cal.Rptr.3d
259.) With respect to one of the disclosures of unlawful activity, Mize-Kurzman's supervisor
testified at trial that she already was aware that programs receiving state funds could not
discriminate against students, and with respect to two of the other disclosures, it was disputed at
trial whether the community college policies Mize-Kurzman viewed as unlawful actually violated
the law. (Ibid.) It was in this factual context that the court considered whether Mize-Kurzman
made a protected disclosure under former section 1102.5(b). The court never considered whether
a second employee who disclosed the same unlawful activity that Mize-Kurzman disclosed would
or would not have been protected under former section 1102.5(b).


c. Former Section 1102.5(b) Does Not Support a “First Report” Rule
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[7] The plain language of former section 1102.5(b) also does not limit whistleblower protection
only to an employee who discloses unlawful conduct that had not been previously disclosed by
another employee. The verb *1550  “disclose” is not defined in the statute, and the Mize-Kurzman
court gave the statutory term its plain and commonsense meaning. (See Murphy v. Kenneth Cole
Productions, Inc. (2007) 40 Cal.4th 1094, 1103, 56 Cal.Rptr.3d 880, 155 P.3d 284.) But words
and phrases are construed according to context and approved usage of language. (California Mfrs.
Assn. v. Public Utilities Com. (1979) 24 Cal.3d 836, 844, 157 Cal.Rptr. 676, 598 P.2d 836.) While
we accept the dictionary definition of “disclosure” as used by the **277  court in Mize-Kurzman,
supra, 202 Cal.App.4th 832, 136 Cal.Rptr.3d 259, the court did not construe the statutory language
in the context of the statute as a whole.


[8] Subdivision (e) of former section 1102.5, provides that a “report,” by an employee of a
government agency to his or her employer is a disclosure of information under former section
1102.5(b). A report does not necessarily reveal something hidden or unknown. To the extent Mize-
Kurzman has highlighted an inconsistency in the statute, that is, a public employee must merely
“report” unlawful conduct, and other employees must “disclose,” unlawful conduct, it is up to the
Legislature to resolve this issue, not this court.


We also view the “first report” rule the County proposes as contrary to the legislative intent in
enacting former section 1102.5(b). Protection only to the first employee to disclose unlawful acts
would defeat the legislative purpose of protecting workplace whistleblowers, as employees would
not come forward to report unlawful conduct for fear that someone else already had done so.
The “first report” rule would discourage whistleblowing. Thus, the County's interpretation is a
disincentive to report unlawful conduct. We see no such reason to interpret the statute in a manner
that would contradict the purpose of the statute.


d. Cases Cited in Mize-Kurzman Do Not Support a “First Report” Rule


The federal cases cited in Mize-Kurzman, supra, 202 Cal.App.4th 832, 136 Cal.Rptr.3d 259, do not
articulate a “first report” rule. Mize-Kurzman cites to federal law for the proposition that the report
of information “that was already known did not constitute a protected disclosure.” (Id. at p. 858,
136 Cal.Rptr.3d 259.) One of those federal cases is Huffman v. Office of Personnel Management
(Fed.Cir.2001) 263 F.3d 1341 (Huffman ), 4  which addressed, among other things, the question of
whether complaints to a supervisor about the supervisor's conduct constitute a protected disclosure
under the federal Whistleblower Protection Act of 1989 (Pub.L. No. 101-12 (Apr. 10, 1989) 103
Stat. 16; codified in scattered *1551  sections of 5 U.S.C.) (hereafter, the federal Act). (Huffman,
supra, at pp. 1344, 1347.) Huffman did not articulate a “first report” rule as between two employees
reporting unlawful conduct.
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4 Huffman, supra, 263 F.3d 1341, was superseded by the Whistleblower Protection
Enhancement Act of 2012 (WPEA) (Pub.L. No. 112–199 (Nov. 27, 2012) § 101(b)(2)(C),
126 Stat. 1465, 1465-1466).


The Huffman court followed its precedent that disclosures to the wrongdoer are not protected
because the wrongdoer already knew of the misconduct. (Huffman, supra, 263 F.3d at pp.
1349–1350.) The court also supported its decision by relying on the dictionary definition of
“disclosure.” (Ibid.) The court found “significant” that “Congress in the [federal] WPA did not use
a word with a broader connotation such as ‘report’ or ‘state.’ ” (Id. at p. 1350.) As the Huffman
court noted, the purpose of the federal Act is to encourage disclosures to those that are likely to
remedy the wrong, and “[t]he wrongdoer is not such a person.” (Ibid.)


On this point, Huffman is not consistent with California courts applying former section 1102.5(b)
when public employees report unlawful conduct. (See, e.g., Jaramillo v. County of Orange (2011)
200 Cal.App.4th 811, 825–827, 133 Cal.Rptr.3d 751.) In Jaramillo, the court held that a report
of wrongdoing by a public employee to the very person who is engaged in the wrongdoing is
covered by the statute. (Id. at pp. 825–826, 133 Cal.Rptr.3d 751; **278  (Id. at pp. 825-826; see
Gardenhire v. Housing Authority (2000) 85 Cal.App.4th 236, 240, 242–243, 101 Cal.Rptr.2d 893
[housing authority employee who reported to authority commissioners illegal conduct of employee
and contractor is covered by the statute].)


Although the Mize-Kurzman court cites our decision in Colores v. Board of Trustees, supra, 105
Cal.App.4th 1293, 130 Cal.Rptr.2d 347, as in line with Huffman, in that case we did not address the
issue of whether a report to a wrongdoer is a protected disclosure, or what constitutes a protected
disclosure. Rather, we concluded that a public employee is entitled to the protection of former
section 1102.5(b) if she reported wrongdoing to her agency and had no need to inform some other
governmental agency in order to qualify as a whistleblower. (Colores v. Board of Trustees, at pp.
1312–1313, 130 Cal.Rptr.2d 347.)


[9] Likewise, Patten v. Grant Joint Union High School Dist., supra, 134 Cal.App.4th 1378,
37 Cal.Rptr.3d 113, also cited by the Mize-Kurzman court, does not discuss what constitutes a
protected disclosure, but relies on Colores v. Board of Trustees for the proposition that a state
employee discloses information protected under section 1102.5(b) when she reports the activity
to the supervisor in her own agency. (Patten v. Grant Joint Union High School Dist., at pp.
1385–1386, 37 Cal.Rptr.3d 113.) Cases are “not authority for propositions neither considered nor
discussed in the opinion.” (In re Muszalski (1975) 52 Cal.App.3d 500, 504, 125 Cal.Rptr. 286.)


Mize-Kurzman, supra, 202 Cal.App.4th 832, 136 Cal.Rptr.3d 259, also cited two federal cases
that held reporting publicly known information was not a protected disclosure *1552  under the
federal Act. (Id. at p. 858, 136 Cal.Rptr.3d 259.) These cases involve an administrative judge's
disclosure in an opinion that a federal agency had incorrectly interpreted federal laws reflected
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in prior decisions of administrative judges (Meuwissen v. Department of Interior (Fed.Cir.2000)
234 F.3d 9, 12–13), 5  and a disclosure that a federal agency failed to reopen a claim for retirement
benefits after it was revealed to the agency that it had incorrectly interpreted civil service laws
(Francisco v. Office of Personnel Management (Fed.Cir.2002) 295 F.3d 1310, 1313-1314). In
these cases, the agency's alleged misconduct was publicly known in the erroneous decision of the
administrative judge, and in the agency's decisions erroneously denying benefits.


5 Meuwissen v. Department of Interior, supra, 234 F.3d at pages 12 through 13 was
legislatively overruled by the WPEA to the extent that the court found the appellant did not
make a “disclosure” because the administrative ruling with which he disagreed was already
publicly known. (See ante, fn. 4.)


[10] The report of “publicly known” information or “already known” information is distinct
from a rule in which only the first employee to report or disclose unlawful conduct is entitled to
protection from whistleblower retaliation. Section 1102.5(b) should be given a broad construction
commensurate with its broad purpose. (Green v. Ralee Engineering Co., supra, 19 Cal.4th at p.
77, 78 Cal.Rptr.2d 16, 960 P.2d 1046.)


After the issues were fully briefed, Hager brought to the court's attention that Congress has
amended the federal Act to clarify that a disclosure is protected even if the information has been
previously disclosed. (See ante, fn. 4.) Although the amendment is instructive, we reach our
conclusion based on the plain language of section 1102.5(b).


[11] We also reject the County's interpretation that the statutory protections of **279  former
section 1102.5(b) do not apply when the disclosure of information addresses the wrongdoing of a
fellow employee. In support of its argument, the County relies on an uncodified preamble to the
2003 amendments to former section 1102.5. (Stats. 2003, ch. 484, § 1; McVeigh v. Recology San
Francisco (2013) 213 Cal.App.4th 443, 469–470, 152 Cal.Rptr.3d 595.) The County highlights
language in the preamble that the protection of former section 1102.5 applies only to those
employees reporting “corporate wrongdoing.” We agree with the conclusion reached in McVeigh
v. Recology San Francisco, that former section 1102.5(b) protects disclosure of unlawful activity
by third parties such as contractors and employees, and thus by its terms cannot be interpreted to
be limited to unlawful conduct on the part of an employer or other high-ranking official. (McVeigh
v. Recology San Francisco, at pp. 469–472, 152 Cal.Rptr.3d 595.)


2.–5. **


** See footnote, ante., page 1538.
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*1553  DISPOSITION


The judgment is reversed as to the award of $2,006,015 in damages, and is otherwise affirmed.
The order denying the motion for attorney fees is affirmed. The parties are to bear their own costs
on appeal.


We concur:


CROSKEY, Acting P.J.


KITCHING, J.


All Citations


228 Cal.App.4th 1538, 176 Cal.Rptr.3d 268, 38 IER Cases 1669, 14 Cal. Daily Op. Serv. 9684,
2014 Daily Journal D.A.R. 11,383
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263 F.3d 1341
United States Court of Appeals,


Federal Circuit.


Kenneth D. HUFFMAN, Petitioner,
v.


OFFICE OF PERSONNEL MANAGEMENT, Respondent.


No. 00–3184.
|


Aug. 15, 2001.


Synopsis
Former employee, terminated by Office of the Inspector General (OIG) for the Office of Personnel
Management (OPM) from his position as Assistant Inspector General, appealed decision of
Merit Systems Protection Board (MSPB) dismissing for lack of jurisdiction his individual right
of action (IRA) appeal. The Court of Appeals, Dyk, Circuit Judge, held that: (1) employee's
complaints to his supervisor alleging, inter alia, that supervisor improperly preselected employee
for senior executive service (SES) position, were not “disclosures” protected by Whistleblower
Protection Act (WPA), inasmuch as such complaints concerned supervisor's own conduct; (2) an
employee's complaints to a supervisor about other employees' conduct or other misconduct may
be disclosures covered by the WPA; and (3) reports made as part of an employee's assigned normal
job responsibilities are not disclosures covered by the WPA when made through normal channels.


Affirmed in part, vacated in part, and remanded.


Procedural Posture(s): On Appeal.


West Headnotes (21)


[1] Public Employment Protected activities
Complaints to a supervisor about the supervisor's own conduct are not “disclosures”
covered by Whistleblower Protection Act (WPA). 5 U.S.C.A. § 2302(b)(8).


10 Cases that cite this headnote


[2] Public Employment Protected activities



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0127930301&originatingDoc=I6ecfd5ea79bb11d99c4dbb2f0352441d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/316P/View.html?docGuid=I6ecfd5ea79bb11d99c4dbb2f0352441d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/316Pk287/View.html?docGuid=I6ecfd5ea79bb11d99c4dbb2f0352441d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS2302&originatingDoc=I6ecfd5ea79bb11d99c4dbb2f0352441d&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_200d000029713

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6ecfd5ea79bb11d99c4dbb2f0352441d&headnoteId=200169919600120160223140018&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/316P/View.html?docGuid=I6ecfd5ea79bb11d99c4dbb2f0352441d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/316Pk287/View.html?docGuid=I6ecfd5ea79bb11d99c4dbb2f0352441d&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Huffman v. Office of Personnel Management, 263 F.3d 1341 (2001)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


An employee's complaints to a supervisor about other employees' conduct or other
misconduct may be “disclosures” covered by Whistleblower Protection Act (WPA). 5
U.S.C.A. § 2302(b)(8).


13 Cases that cite this headnote


[3] Public Employment Protected activities
Reports made as part of an employee's assigned normal job responsibilities are not
“disclosures” covered by Whistleblower Protection Act (WPA) when they are made
through normal channels. 5 U.S.C.A. § 2302(b)(8).


29 Cases that cite this headnote


[4] Public Employment Retaliation, whistleblowing, and discrimination
Public Employment Reporting or opposing wrongdoing;  whistleblowing
To maintain an individual right of action (IRA) under Whistleblower Protection Act
(WPA), a petitioner must establish Merit Systems Protection Board (MSPB) jurisdiction
by exhausting administrative remedies before the Office of Special Counsel (OSC) and
making non-frivolous allegations that: (1) he engaged in whistleblowing activity by
making a protected disclosure, and (2) the disclosure was a contributing factor in the
agency's decision to take or fail to take a personnel action. 5 U.S.C.A. § 2302(a), (b)(8).


8 Cases that cite this headnote


[5] Public Employment Reporting or opposing wrongdoing;  whistleblowing
In the absence of a protected disclosure, the Merit Systems Protection Board (MSPB)
is without jurisdiction to entertain an individual right of action (IRA) appeal under
Whistleblower Protection Act (WPA). Whistleblower Protection Act of 1989, § 1 et seq.,
103 Stat. 16.


4 Cases that cite this headnote


[6] Public Employment Questions of law and fact in general;  findings and conclusions
in general
Whether the Merit Systems Protection Board (MSPB) possessed jurisdiction is a question
of law reviewed without deference.


1 Cases that cite this headnote
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[7] Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Statutes Particular Kinds of Legislative History
In interpreting Whistleblower Protection Act (WPA), which was pocket-vetoed after 100th
Congress adjourned but was then passed by 101st Congress, Court of Appeals could look
at legislative history from 100th Congress for guidance, since the language did not change.
Whistleblower Protection Act of 1989, § 1 et seq., 103 Stat. 16.


4 Cases that cite this headnote


[8] Public Employment Protected activities
Complaints by Assistant Inspector General to his supervisor alleging, inter alia, that
supervisor improperly preselected employee for senior executive service (SES) position,
were not “disclosures” protected by Whistleblower Protection Act (WPA), inasmuch as
such complaints concerned supervisor's own conduct. 5 U.S.C.A. § 2302(b)(8).


9 Cases that cite this headnote


[9] Statutes Dictionaries
Undefined terms in a statute are deemed to have their ordinarily understood meaning; for
that meaning, it is appropriate to consult dictionaries.


[10] Public Employment Protected activities
“Disclosure,” as used in Whistleblower Protection Act (WPA), means to reveal something
that was hidden and not known. 5 U.S.C.A. § 2302(b)(8).


6 Cases that cite this headnote


[11] Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Purpose of Whistleblower Protection Act (WPA) is to encourage disclosures that are likely
to remedy the wrong. Whistleblower Protection Act of 1989, § 1 et seq., 103 Stat. 16.


6 Cases that cite this headnote


[12] Public Employment Protected activities
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An employee's report about alleged wrongdoing does not need to be made to those with
authority to correct the alleged wrongdoing in order to be protected by Whistleblower
Protection Act (WPA). Whistleblower Protection Act of 1989, § 1 et seq., 103 Stat. 16.


5 Cases that cite this headnote


[13] Public Employment Protected activities
An employee's complaints to supervisors concerning wrongdoing by other employees or
other matters within the scope of the Whistleblower Protection Act (WPA) constitute
“disclosures” under the WPA, even if the supervisor himself lacks authority to directly
correct the wrongdoing. 5 U.S.C.A. § 2302(b)(8).


16 Cases that cite this headnote


[14] Statutes Purpose
It is appropriate to interpret a statute in light of its central purpose.


1 Cases that cite this headnote


[15] Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Whistleblower Protection Act (WPA) was established to protect employees who go above
and beyond the call of duty and report infractions of law that are hidden. 5 U.S.C.A. §
2302(b)(8).


4 Cases that cite this headnote


[16] Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Whistleblower Protection Act (WPA) is intended to protect government employees who
risk their own personal job security for the advancement of the public good by disclosing
abuses by government personnel. 5 U.S.C.A. § 2302(b)(8).


1 Cases that cite this headnote


[17] Statutes Legislative Construction
The view of a later Congress cannot control the interpretation of an earlier enacted statute.


4 Cases that cite this headnote
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[18] Public Employment Protected activities
When an employee has been assigned the task of investigating and reporting wrongdoing
by government employees and reports the wrongdoing outside of normal channels,
those reports are “disclosures” protected by the Whistleblower Protection Act (WPA). 5
U.S.C.A. § 2302(b)(8).


21 Cases that cite this headnote


[19] Public Employment Protected activities
A report may be a disclosure protected by the Whistleblower Protection Act (WPA) even
though the employee can also be disciplined for failure to make the report. 5 U.S.C.A. §
2302(b)(8).


11 Cases that cite this headnote


[20] Public Employment Protected activities
Allegations of Assistant Inspector General, that his coemployees committed misconduct
by failing to fill positions through open competition and that his supervisor improperly
preselected employee for senior executive service (SES) position, were allegations of
gross mismanagement, gross waste of funds, or abuse of authority within meaning of
Whistleblower Protection Act (WPA) provision prohibiting taking of personnel action
because of employee's disclosure of such wrongdoing. 5 U.S.C.A. § 2302(b)(8)(A).


7 Cases that cite this headnote


[21] Public Employment Remand
Court of Appeals would not decide in first instance whether employee had reasonable
belief regarding his disclosures as required for disclosures to be protected by
Whistleblower Protection Act (WPA), but would remand such issue to Merit Systems
Protection Board (MSPB) after MSPB had failed to decide it. 5 U.S.C.A. § 2302(b)(8)(A).


1 Cases that cite this headnote


Attorneys and Law Firms


*1344  James M. Eisenmann, Passman & Kaplan, P.C., of Washington, DC, argued for petitioner.
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James C. Caine, Trial Attorney, Commercial Litigation Branch, Civil Division, Department of
Justice, of Washington, DC, argued for respondent. With him on the brief were David M. Cohen,
Director; and Kathryn A. Bleecker, Assistant Director.


Before MAYER, Chief Judge, BRYSON, and DYK, Circuit Judges.


Opinion


DYK, Circuit Judge.


[1]  [2]  [3]  This case presents three issues: 1) whether complaints to a supervisor about the
supervisor's wrongful conduct constitute disclosures under the Whistleblower Protection Act of
1989, Pub.L. No. 101–12, 103 Stat. 16 (codified in scattered sections of 5 U.S.C.) (“WPA”
or “Act”); 2) whether complaints to a supervisor about the wrongful conduct of other agency
employees or other misconduct constitute disclosures under the WPA; and 3) whether reports made
as part of an employee's normal work duties constitute disclosures under the WPA. We hold that
complaints to a supervisor about the supervisor's own conduct are not disclosures covered by the
WPA, but that complaints to a supervisor about other employees' conduct or other misconduct
may be disclosures covered by the WPA. We also hold that reports made as part of an employee's
assigned normal job responsibilities are not covered by the WPA when made through normal
channels. Accordingly, we affirm in part, vacate in part, and remand the decision of the Merit
Systems Protection Board (“Board”) dismissing the appeal for lack of jurisdiction.


BACKGROUND


On July 17, 1998, Kenneth D. Huffman (“petitioner”) filed a complaint with the Office of Special
Counsel (“OSC”) alleging *1345  that he had been removed from his position as Assistant
Inspector General by his employer, the Office of the Inspector General (“OIG”) for the Office
of Personnel Management (“agency”), for making disclosures protected by the WPA. Petitioner
alleged that he made “protected disclosures” to his supervisor—Patrick McFarland, the Inspector
General of the agency—on a number of occasions.


Petitioner alleged that he made these protected disclosures in four memoranda addressed to
McFarland. First, petitioner alleged that he made a protected disclosure in a July 22, 1997,
memorandum to McFarland which included allegations that McFarland improperly preselected an
agency employee for a senior executive service (“SES”) position. Petitioner further asserted that
the July 22, 1997, memorandum made other protected disclosures when he reminded McFarland
“that he had confronted [McFarland] in the past concerning instances of abuse of authority and
gross mismanagement by various OIG managers.”
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Petitioner alleged that he made a second protected disclosure in a May 22, 1998, memorandum to
McFarland in which petitioner urged that the OIG “had circumvented merit system principles when
it hired certain auditors ... as ‘program analysts' under direct hire authority, without competition.”
Petitioner alleged that hiring these people without competition was “a violation of law, rule, or
regulation.”


Petitioner also claimed that he “again raised allegations which he reasonably believed constituted
a gross waste of funds and gross mismanagement” by McFarland in a May 29, 1998, memorandum
to McFarland. In this memorandum, petitioner expressed his disagreement with a services contract
between the OIG and an organization known as All Star Personnel, to perform an organizational
study, urging “that it would be a gross waste of taxpayer money to continue to pay All–Star
Personnel for their contracting services to provide an organizational assessment of the OIG.”


Finally, petitioner claimed that he had “advanced numerous instances of conduct which he
reasonably believed constituted a violation of law, rule, or regulation, gross mismanagement and
abuse of authority” in a June 18, 1998, memorandum to McFarland regarding the workplace
behavior of other OIG employees. Among other things, petitioner alleged that the Deputy Assistant
Inspector General for Audits directed three auditors who were hired under the special hiring
authority of the agency's Outstanding Scholar Program to falsify their government employment
applications (SF–171s).


On October 16, 1998, the OSC closed its inquiry, finding that petitioner did not make any
disclosures protected under the WPA, and informed petitioner of his right to seek corrective action
from the Board.


On December 21, 1998, petitioner filed an Individual Right of Action (“IRA”) appeal with the
Board. The administrative judge of the Board issued an initial decision on March 25, 1999,
holding that the Board did not have jurisdiction because petitioner's alleged disclosures were
not the type of disclosures protected by the WPA. Huffman v. Office of Pers. Mgmt., No. DC–
1221–99–0178–W–1 (M.S.P.B. Mar.25, 1999) (initial decision). Relying on Willis v. Department
of Agriculture, 141 F.3d 1139, 1143 (Fed.Cir.1998), and Horton v. Department of Navy, 66 F.3d
279, 282 (Fed.Cir.1995), the administrative judge held that petitioner's “reports to McFarland,
his supervisor, are not disclosures *1346  of the type the WPA was designed to encourage and
protect.” Huffman, slip op. at 5. The administrative judge reasoned:


In complaining to McFarland, the [petitioner] merely was expressing
disagreement with McFarland's responses (or lack thereof) to the [petitioner's]
suggestions and advice and McFarland's interpretation and implementation of
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certain OIG policies and procedures. The [petitioner] took no action to bring
an issue to the attention of authorities in a position to correct fraudulent or
illegal activity. See Willis, 141 F.3d at 1143. Further, there is no evidence that the
[petitioner] made disclosures that would lead McFarland to rationally believe
that he might be subjected to discipline.


Id., slip op. at 6. The administrative judge therefore held that because petitioner's alleged
disclosures were not made to persons in a position to correct the alleged wrongs, the memoranda
were not protected disclosures under the WPA, citing Willis. Id. The administrative judge did not
distinguish between the complaints made to McFarland about other employees, and those made
to McFarland about McFarland himself.


The administrative judge further noted that even if the memoranda had been given to someone
in authority (besides his supervisor, McFarland), “none of those disclosures involved alleged
instances of gross mismanagement, gross waste of funds, or abuse of authority” as required by the
WPA. Id. Finally, the administrative judge found that in relating his views on various matters to
his supervisor, petitioner “did no more than carry out his required everyday job responsibilities,”
and held that under Willis, a disclosure cannot be protected by the WPA if an employee is merely
performing his required duties. Id., slip op. at 7. Accordingly, the administrative judge dismissed
the appeal for lack of jurisdiction.


Petitioner petitioned for review to the full Board, but the Board denied his petition. Huffman v.
Office of Pers. Mgmt., 84 M.S.P.R. 569, 570 (1999) (final order). Then Vice Chair Slavet issued
a concurring opinion in which she recognized that the Board is required to follow this court's
precedent in Willis and Horton that disclosures are not protected if made to the alleged wrongdoer
himself, but opined that those cases were wrongly decided because the WPA protects reports
of wrongdoing to the alleged wrongdoer. Id. at 571–74 (Slavet, then-Vice Chair, concurring).
Moreover, then-Vice Chair Slavet urged that nothing in the legislative history of the WPA indicated
that Congress intended to require an employee to go over his supervisor's head or outside his
organization for the disclosure to be protected. Id. at 576–77. She noted that she would affirm on
the ground that petitioner's alleged disclosures did not disclose gross mismanagement or violation
of law, rule, or regulation, but were mere disagreements with his supervisor's decisions. Id. at 578–
80. The timely petition for review to this court followed.


DISCUSSION
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I


Decisions of the Board must be sustained unless they are arbitrary, capricious, an abuse of
discretion, not in accordance with law, obtained without procedures required by rule, law, or
regulation, or unsupported by substantial evidence. 5 U.S.C. § 7703(c); Hayes v. Dep't of the Navy,
727 F.2d 1535, 1537 (Fed.Cir.1984).


*1347  [4]  To maintain an IRA under the WPA, a petitioner must establish Board jurisdiction
by exhausting administrative remedies before the OSC and making non-frivolous allegations that
“(1) he engaged in whistleblowing activity by making a protected disclosure under 5 U.S.C. §
2302(b)(8), and (2) the disclosure was a contributing factor in the agency's decision to take or fail
to take a personnel action as defined by 5 U.S.C. § 2302(a).” Yunus v. Dep't of Veterans Affairs,
242 F.3d 1367, 1371 (Fed.Cir.2001).


[5]  [6]  In the absence of a protected disclosure, the Board is without jurisdiction to entertain
an IRA appeal under the WPA. Ellison v. Merit Sys. Prot. Bd., 7 F.3d 1031, 1034 (Fed.Cir.1993).
Whether the Board possessed jurisdiction is a question of law which we review without deference.
Herman v. Dep't of Justice, 193 F.3d 1375, 1378 (Fed.Cir.1999).


II


This case presents important questions under the WPA. The issue is whether the Board erred in
dismissing petitioner's appeal on the ground that his reports were not protected disclosures pursuant
to 5 U.S.C. § 2302(b)(8), as required for Board jurisdiction under 5 U.S.C. § 1221(a).


At the outset, this case requires us to interpret the WPA in two separate contexts: first, where
complaints are made by an employee to a supervisor about the conduct of the supervisor, and,
second, where complaints are made to a supervisor about the conduct of other government
employees or about other matters within the scope of the WPA.


[7]  The WPA makes it a prohibited personnel action to take or fail to take a personnel action
because of “any disclosure of information by an employee or applicant which the employee or
applicant reasonably believes evidences—(i) a violation of any law, rule, or regulation, or (ii) gross
mismanagement, a gross waste of funds, an abuse of authority, or a substantial and specific danger
to public health or safety.” 5 U.S.C. § 2302(b)(8)(A) (1994) (emphasis added). Petitioner correctly
points out that this language—“any disclosure”—was deliberately broad. The predecessor version
of the current statute, enacted by the Civil Service Reform Act of 1978, Pub.L. No. 95–454, 92 Stat.
1111, was narrower, reciting that it was only a prohibited personnel action to take or fail to take
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a personnel action because of “a disclosure of information by an employee.” 5 U.S.C. § 2302(b)
(8)(A) (Supp. III 1979) (emphasis added). 1  The Whistleblower Protection Act of 1989 amended
this language to broaden the scope of disclosures covered by the WPA from “a disclosure” to “any
disclosure.” Pub.L. No. 101–12, § 4(a)(3), 103 Stat. 32 (emphases added). The Senate Committee
on Governmental Affairs, explained the change as follows:


1 This legislative history of this law relates to a version of the WPA that President Reagan
pocket-vetoed after the 100th Congress adjourned. In the 101st Congress, the WPA was
reintroduced, passed, and signed into law on April 17, 1989. Congress did not release
committee reports, but it is proper for us to look to the legislative history from the 100th
Congress for guidance in interpreting the WPA, because the language did not change. See
Amin v. Merit Sys. Prot. Bd., 951 F.2d 1247, 1250 n. 1 (Fed.Cir.1991).


The Committee intends that disclosures be encouraged. The OSC, the Board and the courts
should not erect barriers to disclosures which will limit the necessary flow of information
from employees *1348  who have knowledge of government wrongdoing. For example, it
is inappropriate for disclosures to be protected only if they are made for certain purposes or
to certain employees or only if the employee is the first to raise the issue. [The Senate bill]
emphasizes this point by changing the phrase “a disclosure” to “any disclosure” in the statutory
definition. This is simply to stress that any disclosure is protected (if it meets the requisite
reasonable belief test and is not required to be kept confidential).
S.Rep. No. 100–413, at 13 (1988) (italics in original).


Congress later amended section 2302 and other sections of the WPA in 1994. Among other things,
the 1994 amendment expanded whistleblower protection by adding “a decision to order psychiatric
testing or examination,” and “any other significant change in duties, responsibilities, or working
conditions” to the list of prohibited personnel actions in 5 U.S.C. § 2302(a)(2)(A). Pub.L. No. 103–
424, § 5(a)(2), 108 Stat. 4361, 4363 (1994). The disclosure language of 5 U.S.C. § 2302(b)(8)(A)
(i) was not itself amended in 1994, and, as we discuss below, this post-enactment legislative history
concerning this unamended provision has little value in interpreting the statute. However, we note
that the committees in 1994 criticized the Board for continuing to take a narrow view of what
constitutes a protected disclosure. For example, the House report for the 1994 amendment stated:


Perhaps the most troubling precedents involve the Board's inability to
understand that “any” means “any.” The WPA protects “any” disclosure
evidencing a reasonable belief of specified misconduct, a cornerstone to which
the MSPB remains blind. The only restrictions are for classified information or
material the release of which is specifically prohibited by statute. Employees
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must disclose that type of information through confidential channels to maintain
protection; otherwise there are no exceptions.


H.R. Rep. 103–769, at 18 (1994). So too the Senate report stated:


As indicated above, the plain language of the Whistleblower Protection Act
extends to retaliation for “any disclosure”, regardless of the setting of the
disclosure, the form of the disclosure, or the person to whom the disclosure is
made.


S.Rep. No. 103–358, at 11 (1994), reprinted in 1994 U.S.C.C.A.N. 3549, 3559.


A. Complaints to a Supervisor About the Supervisor's Conduct
[8]  In our decisions in Willis and Horton, we held that the WPA does not apply where an employee
makes complaints to the employee's supervisor about the supervisor's own conduct. In Willis, the
aggrieved employee—William Willis—sent letters to his supervisor in which Willis was critical of
the supervisor. Willis, 141 F.3d at 1141. The agency thereafter ordered Willis to be reassigned, but
he refused to accept the assignment and eventually retired. Id. This court held that Willis's letters
to his supervisor did not qualify as protected disclosures. In so holding, this court stated:


Discussion and even disagreement with supervisors over job-related activities
is a normal part of most occupations. It is entirely ordinary for an employee to
fairly and reasonably disagree with a supervisor who overturns the employee's
decision. In complaining to his supervisors, *1349  Willis has done no more
than voice his dissatisfaction with his superiors' decision.


Id. at 1143. The court therefore held that “Willis's disclosures to his immediate supervisors are not
protected disclosures for the purposes of the WPA.” Id.


In Horton, the appellant—John Horton—had previously criticized the behavior of several fellow
library staff members, including his supervisor, to the staff members themselves as well as to his
supervisor. Horton, 66 F.3d at 281. Mr. Horton's supervisor issued several warnings, at least one
of which in writing, to Mr. Horton based on what the supervisor perceived as a confrontational
attitude. Id. After an incident in which Mr. Horton allegedly had a “tantrum” regarding a fellow
library staff member, the supervisor initiated a removal action. Id. This court held that Mr. Horton's
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verbal and written criticisms “were not the ‘disclosure’ contemplated by statute, for these criticisms
were made directly to the persons about whose behavior Mr. Horton complained.” Id. at 282. We
further noted that an allegation “directed to the wrongdoers themselves is not normally viewable
as whistleblowing” under the WPA and that criticism directed directly at the wrongdoers does
not further the purpose of the WPA “to encourage disclosure of wrongdoing to persons who may
be in a position to act to remedy it, either directly by management authority, or indirectly as in
disclosure to the press.” Id.


[9]  Petitioner urges that these cases were incorrectly decided in light of the language of the statute
and the legislative history described above, and points out that those decisions did not explicitly
attempt to reconcile the statutory interpretation with the language of the WPA. We are, of course,
bound by Willis and Horton, but even if we were not, we could not agree with petitioner. The
WPA by its terms requires that the employee have made a “disclosure” to trigger the protection of
the Act. While that term is not explicitly defined in the statute, it is a basic principle of statutory
interpretation that undefined terms in a statute are deemed to have their ordinarily understood
meaning. United States v. James, 478 U.S. 597, 604, 106 S.Ct. 3116, 92 L.Ed.2d 483 (1986); Int'l
Bus. Machs. Corp. v. United States, 201 F.3d 1367, 1372 (Fed.Cir.2000); Best Power Tech. Sales
Corp. v. Austin, 984 F.2d 1172, 1177 (Fed.Cir.1993). For that meaning, it is appropriate to consult
dictionaries. Int'l Bus. Machs., 201 F.3d at 1372; Best Power Tech. Sales, 984 F.2d at 1177.


[10]  The term “disclosure” is defined in Webster's Dictionary as “the act or an instance of
disclosing: the act or an instance of opening up to view, knowledge, or comprehension.” Webster's
Third New International Dictionary 645 (1968). That dictionary further defines “disclose” as: “2a:
to expose to view ...: lay open or uncover (something hidden from view) < excavations disclosed
many artifacts> b: to make known: open up to general knowledge.” Id. (italics in original). See also
Black's Law Dictionary 477 (7th ed.1999) (defining “disclosure” as: “The act or process of making
known something that was previously unknown; a revelation of facts”); Random House Webster's
Unabridged Dictionary 562 (2d ed.1998) (defining “disclose” as: “1. to make known; reveal or
uncover: to disclose a secret. 2. to cause to appear; allow to be seen; lay open to view.” (italics
in original)). In other words, the term “disclosure” means *1350  to reveal something that was
hidden and not known. It is also quite significant that Congress in the WPA did not use a word
with a broader connotation such as “report” or “state.”


[11]  When an employee reports or states that there has been misconduct by a wrongdoer to the
wrongdoer, the employee is not making a “disclosure” of misconduct. If the misconduct occurred,
the wrongdoer necessarily knew of the conduct already because he is the one that engaged in the
misconduct. 2  The policies of the WPA hardly require a different result. The purpose of the statute
is to encourage disclosures that are likely to remedy the wrong. Horton, 66 F.3d at 282; Willis,
141 F.3d at 1143. The wrongdoer is not such a person. Extending the WPA to cover reports to a
supervisor of the supervisor's own misconduct would also have drastic adverse consequences. As
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we stated in Willis, “[d]iscussion and even disagreement with supervisors over job-related duties
is a normal part of most occupations.” Willis, 141 F.3d at 1143. If every complaint made to a
supervisor concerning an employee's disagreement with the supervisor's actions were considered
to be a disclosure protected under the WPA, virtually every employee who was disciplined could
claim the protection of the Act. Although Congress intended that the WPA's coverage be broad,
we think it unlikely that Congress intended the Act to extend that far, and we hold that it did not.


2 To be sure, there may be situations where a government employee reports to the wrongdoer
that the conduct of the wrongdoer is unlawful or improper, and the wrongdoer, though aware
of the conduct, was unaware that it was unlawful or improper. Nonetheless, the report would
not be a protected disclosure. It is clear from the statute, 5 U.S.C. § 2302(b)(8)(A), that
the disclosure must pertain to the underlying conduct, rather than to the asserted fact of its
unlawfulness or impropriety, in order for the disclosure to be protected by the WPA. 5 U.S.C.
§ 2302(b)(8)(A) refers to “any disclosure of information by an employee or applicant which
the employee or applicant reasonably believes evidences ... a violation of any law, rule, or
regulation....” (Emphasis added).


B. Complaints to a Supervisor About Other Employees' Conduct or Other Matters
Both parties agree that two of the reports involved complaints to McFarland about persons other
than McFarland himself. First, the May 22, 1998, memorandum alleged that OIG employees had
impermissibly hired certain auditors under the agency's Outstanding Scholars Program, rather
than filling the positions through open competition. Second, the June 18, 1998, memorandum
alleged that the Deputy Assistant Inspector General for Audits directed three OIG auditors who
were “impermissibly” hired under the Outstanding Scholars Program to “falsify” their government
employment applications.


The administrative judge below and the government's brief both suggest that reports of wrongdoing
are not protected if they are not made to persons in a position to correct the alleged wrongdoing. The
administrative judge apparently concluded that petitioner's supervisor here somehow lacked the
authority to correct wrongdoing by the other employees. In holding that complaints to a supervisor
about the supervisor's own wrongdoing are not protected under the WPA, this court in Willis and
Horton stated that reports must be made to persons in a position to act to remedy the alleged
wrongdoing. Willis, 141 F.3d at 1143 (noting that “[Willis] has taken no action to bring an issue to
the attention of *1351  authorities in a position to correct fraudulent or illegal activities” and that
“Willis's disclosures were not made to persons in a position to correct the alleged abuse”); Horton,
66 F.3d at 282 (“The purpose of the Whistleblower Protection Act is to encourage disclosure of
wrongdoing to persons who may be in a position to act to remedy it, either directly by management
authority, or indirectly as in disclosure to the press.”). These statements were read too broadly in
the Board decision below and in other decisions of the Board. See, e.g., Langer v. Dep't of the
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Treasury, No. CH–1221–99–0540–W–1, slip op. at 7 (M.S.P.B. Oct.12, 1999), aff'd, No. 00–3388,
2001 WL 694555 (Fed.Cir. June 20, 2001) (nonprecedential opinion).


[12]  [13]  Willis and Horton do not require that the reports must be made to a person with
actual authority to correct the wrong. Indeed, Horton itself and the legislative history of the WPA
recognize that disclosures to the press are protected. Horton, 66 F.3d at 282 (noting that disclosures
to the press may be protected disclosures); H.R.Rep. No. 100–413, at 12–13 (1988) (listing the
media as an independent entity, such as the inspector general and Congress, to which disclosures
may be made). No requirement of actual authority is found in the language of the statute, and
we think it is quite clear that reports do not need to be made to those with authority to correct
the alleged wrongdoing in order to be protected by the WPA. Any government employee, in a
supervisory position, other than the wrongdoer himself, is in a position to “correct” or “remedy”
the abuse by bringing the matter to the attention of a higher authority. To be consistent with the
statute and its purposes, complaints to supervisors concerning wrongdoing by other employees or
other matters within the scope of the WPA should be encouraged and not discouraged, even if the
supervisor himself lacks authority to directly correct the wrongdoing. Such complaints constitute
disclosures under the WPA, if, of course, they also meet the other requirements of the statute.


III


Alternatively, with respect to the May 22, 1998, and June 18, 1998, disclosures, the government
argues that reports of misconduct are not covered by the WPA if the disclosures are part of the
employee's normal duties. The government argues that reports of misconduct by petitioner here
were part of his normal duties. The government relies principally on Willis, where the employee
made several claims of protected disclosures. As for the first alleged disclosure in Willis, as noted
above, we held that a complaint made to the employee's supervisor about the supervisor's own
conduct could not be a protected disclosure. Willis, 141 F.3d at 1143. Willis also alleged that
his finding that several farms were out of compliance with Department of Agriculture approved
conservation plans was a protected disclosure under the WPA. As for this alleged disclosure,
we held that Willis's mere performance of his “required everyday job responsibilities” was not a
protected disclosure under the WPA, because Willis “cannot be said to have risked his personal
job security by merely performing his required duties.” Id. at 1144. We noted that all government
employees are expected to perform their required everyday job responsibilities “pursuant to the
fiduciary obligation which every employee owes to his employer.” Id.


Admittedly our jurisprudence on the normal duties question has not always *1352  been clear,
and it is possible to find conflicting statements in dictum concerning the normal duties issue. 3


However, in Willis we specifically held that an employee who makes disclosures as part of his
normal duties cannot claim the protection of the WPA. Id. at 1144.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001785548&pubNum=0000999&originatingDoc=I6ecfd5ea79bb11d99c4dbb2f0352441d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001785548&pubNum=0000999&originatingDoc=I6ecfd5ea79bb11d99c4dbb2f0352441d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995185884&pubNum=0000506&originatingDoc=I6ecfd5ea79bb11d99c4dbb2f0352441d&refType=RP&fi=co_pp_sp_506_282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_282

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998087955&pubNum=506&originatingDoc=I6ecfd5ea79bb11d99c4dbb2f0352441d&refType=RP&fi=co_pp_sp_506_1143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1143

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998087955&originatingDoc=I6ecfd5ea79bb11d99c4dbb2f0352441d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Huffman v. Office of Personnel Management, 263 F.3d 1341 (2001)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


3 In addition to Willis, see Watson v. Department of Justice, 64 F.3d 1524, 1530 (Fed.Cir.1995)
(holding that disclosures “made as part of an employee's duties,” may be protected by the
Act, but stating that “the employee may nevertheless be disciplined for violating agency
policy”) and Marano v. Department of Justice, 2 F.3d 1137, 1142 (Fed.Cir.1993) (stating that
“[t]he WPA ... applies to the situation where a government employee discusses information
that is closely related to the employee's day-to-day responsibilities”).


[14]  It is important, however, to distinguish three quite different situations. First, there is
the situation in which the employee has, as part of his normal duties, been assigned the
task of investigating and reporting wrongdoing by government employees and, in fact, reports
that wrongdoing through normal channels. A law enforcement officer whose duties include
the investigation of crime by government employees and reporting the results of an assigned
investigation to his immediate supervisor is a quintessential example. Employees of an inspector
general's office may be in a similar position. Willis holds that reporting in connection with assigned
normal duties is not a protected disclosure covered by the Act. Id. While the language of the
Act is ambiguous as to whether normal duties reports are covered, the core purposes of the WPA
are simply not implicated by such reporting. Extending the WPA's protections to such situations
would be inconsistent with the WPA's recognition of the importance of fostering the performance
of normal work obligations and subjecting employees to normal, non-retaliatory discipline. 4


See S.Rep. No. 100–413, at 15 (1988) (“The Committee does not intend that employees who
are poor performers escape sanction by manufacturing a claim of whistleblowing ...”); S.Rep.
No. 95–969, at 8, reprinted in 1978 U.S.C.C.A.N. 2723, 2730–31 (“Nor would the bill protect
employees who claim to be whistle blowers in order to avoid adverse action based on inadequate
performance.”). While dictionary definitions of the term “disclosure” obviously provide little
assistance in determining whether Congress intended normal duties to be covered by the WPA, it
is appropriate for us to interpret the statute in light of its central purpose. See Crandon v. United
States, 494 U.S. 152, 158, 110 S.Ct. 997, 108 L.Ed.2d 132 (1990) (holding that, in order to fully
understand the meaning of a statute, it is proper to look “not only to the particular statutory
language, but to the design of the statute as a whole and to its object and *1353  policy”);
Massachusetts v. Morash, 490 U.S. 107, 115, 109 S.Ct. 1668, 104 L.Ed.2d 98 (1989) (noting that
“in expounding a statute, we [are] not ... guided by a single sentence or member of a sentence,
but look to the provisions of the whole law, and to its object and policy”) (brackets and ellipses in
original) (quoting Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 51, 107 S.Ct. 1549, 95 L.Ed.2d 39
(1987)); Doyon Ltd. v. United States, 214 F.3d 1309, 1314 (Fed.Cir.2000).


4 The framework established by the legislature for an employee to demonstrate that a
disclosure was a contributing factor in the personnel decision further supports our decision.
Under 5 U.S.C. § 1221(e)(1), as amended in 1994, an “employee may demonstrate that the
disclosure was a contributing factor in the personnel action through circumstantial evidence,
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such as evidence that—(A) the official taking the personnel action knew of the disclosure;
and (B) the personnel action occurred within a period of time such that a reasonable person
could conclude that the disclosure was a contributing factor in the personnel action.” In
a situation where the normal duties of the employee include investigation and reporting,
the employer would by the very nature of the employment know of the report, because the
employee reports to his employer, and, if there were a time proximity (the second factor),
a prima facie case would automatically be proven. Any discipline would be presumptively
illegal under the WPA. We find it highly unlikely that Congress intended this result.


[15]  [16]  We find no clear evidence in the legislative history of the WPA, apart from the history
of the 1994 amendment discussed below, that the WPA was designed to trigger protection for
performance of normal duties. The WPA was established to protect employees who go above
and beyond the call of duty and report infractions of law that are hidden. 5  The situations which
Congress specifically covered in 1978 and 1989 were disclosures to the press or to Congress itself.
See, e.g., S.Rep. No. 100–413, at 12–13 (1988) (discussing disclosures to the media and Congress);
S. Conf. Rep. No. 95–1272, at 131–132 (1978) (discussing disclosures to Congress); 95 Cong.
Rec. H8473 (daily ed. Aug. 11, 1978) (statement of Rep. Schroeder) (discussing statements made
to a congressional committee). As we previously stated in Willis, “the WPA is intended to protect
government employees who risk their own personal job security for the advancement of the public
good by disclosing abuses by government personnel.” Willis, 141 F.3d at 1144.


5 The Senate Report on the Civil Service Reform Act of 1978 points out the difficulty in
exposing government illegality, waste, and corruption unless someone speaks up, stating
that: “[i]n the vast Federal bureaucracy it is not difficult to conceal wrongdoing provided no
one summons the courage to disclose the truth.” S.Rep. No. 95–969, at 8 (1978), reprinted
in 1978 U.S.C.C.A.N. 2723, 2730.


[17]  Petitioner points to statements about the normal duties issue made during consideration of
the 1994 amendments to the WPA. For example, the 1994 Senate Committee Report stated:


In response to post-hearing questions from Senator Pryor, OSC indicated that some
administrative judges of the Merit Systems Protection Board may still not understand the law
on this point. The OSC letter states:


I assume that this question is concerned with whether or not an employee can be considered
a whistleblower when the employee, in the course of doing his job, passes along certain
information to his regular supervisors; for example, a government auditor whose report shows
a waste of funds turns in his report to his supervisor, who accepts it for routine processing.
In this example the law is unclear whether the employee has made a protected disclosure. At
least two administrative judges of the Merit Systems Protection Board (MSPB) have ruled
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that such activity is not protected whistleblowing. Nonetheless, the MSPB to the best of our
knowledge has not yet issued a final decision on this issue.


As indicated above, the plain language of the Whistleblower Protection Act extends to retaliation
for “any disclosure”, regardless of the setting of the disclosure, the form of the disclosure, or
the person to whom the disclosure is made.


S.Rep. No. 103–358, at 11 (1994), reprinted in 1994 U.S.C.C.A.N. 3549, 3559. Similarly, on the
floor Representative McCloskey stated:


*1354  A protected disclosure may be made as part of an employee's job duties, may concern
policy or individual misconduct, and may be oral or written and to any audience inside or outside
the agency, without restriction to time, place, motive, or context.


140 Cong. Rec. H29353 (daily ed. Oct. 7, 1994) (statement of Rep. McCloskey) (emphasis added).
But, as we have noted above, in 1994 the disclosure provisions were not amended. These post-
enactment statements made in the legislative history of the 1994 amendment have no bearing on
our determination of the legislative intent of the drafters of the 1978 and 1989 legislation. It is
well-established that “the view of a later Congress cannot control the interpretation of an earlier
enacted statute.” O'Gilvie v. United States, 519 U.S. 79, 90, 117 S.Ct. 452, 136 L.Ed.2d 454 (1996);
United States v. Price, 361 U.S. 304, 313, 80 S.Ct. 326, 4 L.Ed.2d 334 (1960) (“[T]he views of
a subsequent Congress form a hazardous basis for inferring the intent of an earlier one.”). The
Supreme Court has specifically held that statements made in the context of a later amendment to
a statute that does not amend the portion of the statute at issue in the case, “are in no sense part
of the legislative history.” Oscar Mayer & Co. v. Evans, 441 U.S. 750, 758, 99 S.Ct. 2066, 60
L.Ed.2d 609 (1979) (stating that “[i]t is the intent of the Congress that enacted [the section] ... that
controls”) (brackets and ellipses in original) (quoting Teamsters v. United States, 431 U.S. 324,
354 n. 39, 97 S.Ct. 1843, 52 L.Ed.2d 396 (1977)). Indeed, it could be viewed as significant that
Congress in 1994 did not amend the language of section 2302 to address this issue, thus leaving
the matter for judicial resolution under the existing language of the Act. Under the circumstances,
we are convinced that Willis was correctly decided on the issue of normal duties; and we turn to
the other relevant categories.


[18]  Second, there is the situation in which an employee with such assigned investigatory
responsibilities reports the wrongdoing outside of normal channels. An example is a law
enforcement officer who is responsible for investigating crime by government employees who,
feeling that the normal chain of command is unresponsive, reports wrongdoing outside of normal
channels. This is clearly a disclosure protected by the Act, and the Act's core purposes are served
by such a disclosure.
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[19]  Third, there is the situation in which the employee is obligated to report the wrongdoing,
but such a report is not part of the employee's normal duties or the employee has not been
assigned those duties. 6  The government argues here that the petitioner was obliged here to report
all wrongdoing, without regard to his responsibility to investigate it, and that his reports of
wrongdoing are not protected disclosures. We cannot accept the government's contention. A report
may be a disclosure protected by the Act, though the employee can also be disciplined for failure
to make the report. This is the holding of Watson v. Department of Justice, 64 F.3d 1524, 1530
(Fed.Cir.1995).


6 For example, the regulations, 5 C.F.R. § 2635.101(b)(11), specifically require all employees
to “disclose waste, fraud, abuse, and corruption to appropriate authorities.”


It is unclear from the Board's decision whether the reports of May 22, 1998, and June 18, 1998,
concerning the conduct of other employees fall into the first, second, or third categories. We
remand to the *1355  Board for consideration of this issue under the appropriate standard, which
we have articulated above.


IV


[20]  Finally, the government argues that even if petitioner had met all of the other requirements
of the WPA, none of the disclosures involved alleged instances of gross mismanagement, gross
waste of funds, or abuse of authority. This is simply not true. The allegations made by petitioner,
such as falsification of government documents and illegal hiring practices, are sufficiently serious
to constitute gross mismanagement, gross waste of funds, or an abuse of authority. Therefore, we
reject the administrative judge's reliance on this alternate ground for dismissing the case.


[21]  The government similarly argues that petitioner did not have a “reasonable belief” as
required by the statute regarding many of the alleged disclosures. The WPA requires that the
employee have a reasonable belief that he is disclosing: 1) a violation of law, rule, or regulation;
or 2) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and
specific danger to public health or safety. 5 U.S.C. § 2302(b)(8)(A); Lachance v. White, 174 F.3d
1378, 1380–81 (Fed.Cir.1999); Frederick v. Dep't of Justice, 73 F.3d 349, 352 (Fed.Cir.1996).
Specifically, the government argues that petitioner could not have a reasonable belief that he
was disclosing a violation or gross mismanagement because several of the disclosures were
apparently based on rumor, namely the May 22, 1998, disclosure concerning the practice of hiring
analysts and “impermissibly” converting them into auditors, and the June 18, 1998, disclosure
concerning the Deputy Assistant Inspector General for Audits instructing employees to falsify
their government employment applications. The government urges that if petitioner does not have
a factual basis for an allegation, he cannot have made a protected disclosure, citing Frederick, 73
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F.3d at 353. Unfortunately, the Board failed to determine if petitioner presented evidence of his
reasonable belief concerning these disclosures. We decline the government's invitation to decide
the reasonable belief question in the first instance. We remand to the Board to address the issue of
whether petitioner had the required reasonable belief with respect to the allegations.


CONCLUSION


For the foregoing reasons, we affirm the Board's determination that the complaints by petitioner
to his supervisor are not protected disclosures under the WPA, but vacate and remand as to the
complaints to the supervisor about other employees, for a determination as to whether these are
protected disclosures under the WPA.


AFFIRMED–IN–PART, VACATED–IN–PART, AND REMANDED.


COSTS


No costs.


All Citations


263 F.3d 1341


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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55 Cal.4th 30
Supreme Court of California


In re W.B., Jr., a Person Coming Under the Juvenile Court Law.
The People, Plaintiff and Respondent,


v.
W.B., Jr., Defendant and Appellant.


No. S181638.
|


Aug. 6, 2012.
|


As Modified on Denial of Rehearing Sept. 26, 2012.


Synopsis
Background: After petition alleging that juvenile had committed a burglary was found to be
true, at a disposition hearing the Superior Court, Riverside County, No. RIJ114127, Christian F.
Thierbach, J., ordered juvenile placed in a suitable foster home, group home, relative home, county
or private facility, and directed juvenile to comply with terms of probation. Juvenile appealed,
alleging that the juvenile court had failed to comply with notice requirements of the Indian Child
Welfare Act (ICWA), and the Court of Appeal affirmed. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Corrigan, J., held that ICWA notice was not required.


Affirmed.


In re W.B., Jr., 106 Cal.Rptr.3d 1, superseded.


West Headnotes (30)


[1] Infants Pleading
Allegations that a minor refuses to obey orders of a parent or guardian, is beyond parental
control, violates age-based curfew ordinances, or is truant or disobedient in school, must
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be brought in a delinquency petition under statutory provision for status offenses. West's
Ann.Cal.Welf. & Inst.Code § 601.


2 Cases that cite this headnote


[2] Infants Construction, operation, and effect
Strictly speaking, an adjudication under status offense delinquency petition statute neither
requires nor implies a finding of delinquency. West's Ann.Cal.Welf. & Inst.Code § 601.


4 Cases that cite this headnote


[3] Infants Nature, Form, and Purpose of Proceedings
In juvenile court, a minor is not designated as a “defendant,” nor accused of a “crime,”
even though the allegation would describe a crime in adult court.


2 Cases that cite this headnote


[4] Infants Construction, operation, and effect
Infants Particular Dispositions
A juvenile adjudication is not a “conviction,” and thus a ward of the juvenile court is
not “sentenced” for violating the law, even when disposition of the ward's case involves
removal from home for a period of confinement.


7 Cases that cite this headnote


[5] Infants Jurisdiction and venue
Infants Jurisdiction and venue
Dual delinquency and dependency jurisdiction over a minor is generally forbidden. West's
Ann.Cal.Welf. & Inst.Code § 241.1.


4 Cases that cite this headnote


[6] Indians Infants
Congress enacted the Indian Child Welfare Act (ICWA) to further the federal policy that,
where possible, an Indian child should remain in the Indian community. Indian Child
Welfare Act of 1978, § 2, 25 U.S.C.A. § 1901.
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115 Cases that cite this headnote


[7] Indians Jurisdiction;  state or tribal court
Under the Indian Child Welfare Act (ICWA), on petition of either parent or the tribe, state-
court proceedings for foster care placement or termination of parental rights over an Indian
child who does not live on a reservation are to be transferred to the tribal court, except in
cases of good cause, objection by either parent, or declination of jurisdiction by the tribal
court. Indian Child Welfare Act of 1978, § 101, 25 U.S.C.A. § 1911.


28 Cases that cite this headnote


[8] Statutes Purpose and intent
The court's goal in interpreting a statute is to determine the Legislature's intent and adopt
a construction that best effectuates the purpose of the law.


1 Cases that cite this headnote


[9] Statutes Language and intent, will, purpose, or policy
When interpreting a statute, the court begins with the statutory language because it
generally provides the most reliable indication of legislative intent.


3 Cases that cite this headnote


[10] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Clarity and ambiguity;  multiple meanings
If the statutory language is unambiguous, the court presumes that Legislature meant what
it said, and the plain meaning of the statute controls.


6 Cases that cite this headnote


[11] Statutes Extrinsic Aids to Construction
Statutes Plain, literal, or clear meaning;  ambiguity
The court considers extrinsic aids, such as legislative history, only if the statutory language
is reasonably subject to multiple interpretations.


5 Cases that cite this headnote



http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568250120160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/209/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/209k134(3)/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS1911&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568200720160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1076/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568200820160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1080/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568200920160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1111/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1369/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568201020160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361III(F)/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1242/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568201120160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)





In re W.B., 55 Cal.4th 30 (2012)
281 P.3d 906, 144 Cal.Rptr.3d 843, 12 Cal. Daily Op. Serv. 8873...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


[12] Indians Child custody
California's definition of the child custody proceedings to which Indian Child Welfare Act
(ICWA) applies incorporates, and is coextensive with, the definition in the ICWA. Indian
Child Welfare Act of 1978, § 4, 25 U.S.C.A. § 1903; ; West's Ann.Cal.Welf. & Inst.Code
§ 224.1(d).


25 Cases that cite this headnote


[13] Indians Juvenile delinquency and youthful offenders
In all juvenile delinquency proceedings, including those alleging adult criminal conduct,
the court and the probation department have a duty to inquire about Indian status as soon
as they determine that the child is in foster care or is at risk of entering foster care due
to conditions in the child's home. Indian Child Welfare Act of 1978, § 4, 25 U.S.C.A. §
1903; ; West's Ann.Cal.Welf. & Inst.Code §§ 224.3(a), 601, 602, 727.4(d)(1).


6 Cases that cite this headnote


[14] Indians Juvenile delinquency and youthful offenders
Notice pursuant to Indian Child Welfare Act (ICWA) is generally not required in a juvenile
delinquency proceeding premised on conduct that would be criminal if committed by an
adult; however, if, at the disposition stage or at any point in the proceedings, the court
contemplates removing an Indian child from the parental home based on concerns about
harmful conditions in the home, and not based on the need for rehabilitation or other
concerns related to the child's criminal conduct, notice is required and all other ICWA
procedures must be followed. Indian Child Welfare Act of 1978, § 4(1), 25 U.S.C.A. §
1903(1); West's Ann.Cal.Welf. & Inst.Code §§ 224.1, 602.


8 Cases that cite this headnote


[15] Statutes Prior or existing law in general
Statutes Presumptions
The Legislature is presumed to know about existing case law when it enacts or amends
a statute.


7 Cases that cite this headnote


[16] Indians Dependent Children;  Termination of Parental Rights



http://www.westlaw.com/Browse/Home/KeyNumber/209/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/209k136/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS1903&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS224.1&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS224.1&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568201220160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/209/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/209k135/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS1903&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS1903&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS224.3&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS601&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS602&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS727.4&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568201320160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/209/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/209k135/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS1903&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f1c50000821b0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=25USCAS1903&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f1c50000821b0

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS224.1&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS602&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568201420160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1383/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/361k1457/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I614578a5dfab11e1b66bbd5332e2d275&headnoteId=202834568201520160629202206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/209/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/209k134/View.html?docGuid=I614578a5dfab11e1b66bbd5332e2d275&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





In re W.B., 55 Cal.4th 30 (2012)
281 P.3d 906, 144 Cal.Rptr.3d 843, 12 Cal. Daily Op. Serv. 8873...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


Indians Juvenile delinquency and youthful offenders
In all juvenile court proceedings, both dependency and delinquency, the court, social
worker, or probation officer must inquire about the child's Indian status whenever the child
is in foster care or conditions in the child's family may potentially require a foster care
placement. West's Ann.Cal.Welf. & Inst.Code §§ 224.3(a), 300, 601, 602.


3 Cases that cite this headnote


[17] Indians Notice of pending state proceedings and right to intervene
Indians Juvenile delinquency and youthful offenders
Notice to the tribes and other Indian Child Welfare Act (ICWA) procedures must be
provided in a juvenile court proceeding, either dependency or delinquency, only if the case
is a “child custody proceeding,” as defined under the ICWA; a case qualifies as a “child
custody proceeding” if it will involve action taken to terminate parental rights or to place
an Indian child in foster care or in an adoptive or preadoptive home or institution, while
any case involving placement of a child outside the home based upon an act that would
be criminal if committed by an adult is not a “ ‘child custody proceeding’ ” and is thus
exempt from ICWA. Indian Child Welfare Act of 1978, § 4(1), 25 U.S.C.A. § 1903(1);
West's Ann.Cal.Welf. & Inst.Code §§ 224.2(a), 300, 601, 602.


15 Cases that cite this headnote


[18] Courts Operation and Effect of Rules
Rules established by the Judicial Council are authoritative only to the extent that they are
not inconsistent with legislative enactments and constitutional provisions.


1 Cases that cite this headnote


[19] Indians Juvenile delinquency and youthful offenders
Rule of Court stating that the Indian Child Welfare Act (ICWA) applies in all delinquency
proceedings in which the child is in or at risk of entering foster care is overbroad, as
the relevant statutes limit the ICWA's application to a narrow category of placements for
“violating any law” not based on the minor's delinquent conduct. Indian Child Welfare
Act of 1978, § 4(1), 25 U.S.C.A. § 1903(1); West's Ann.Cal.Welf. & Inst.Code §§ 601,
602; Cal.Rules of Court, Rule 5.480.


3 Cases that cite this headnote
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[20] Indians Dependent Children;  Termination of Parental Rights
All dependency proceedings must be conducted in compliance with the Indian Child
Welfare Act (ICWA). Indian Child Welfare Act of 1978, § 4(1), 25 U.S.C.A. § 1903(1);
West's Ann.Cal.Welf. & Inst.Code § 300.


72 Cases that cite this headnote


[21] Indians Juvenile delinquency and youthful offenders
Delinquency proceedings brought under the status offense delinquency petition statute fall
within the purview of Indian Child Welfare Act (ICWA) because they are based on conduct
that would not be criminal if committed by an adult; however, ICWA procedures would
be required only in the narrow instance in which a ward is temporarily or permanently
removed from the family home. Indian Child Welfare Act of 1978, § 4(1), 25 U.S.C.A. §
1903(1); West's Ann.Cal.Welf. & Inst.Code § 601.


1 Cases that cite this headnote


[22] Indians Juvenile delinquency and youthful offenders
If a delinquency petition for violating any law alleges only that the minor committed a
status offense, Indian Child Welfare Act (ICWA) compliance is required before the minor
can be placed outside the home, as such placements are not based on criminal conduct;
however, if the petition alleges the minor committed an act that would be a crime if
committed by an adult, the proceedings are generally exempt from the ICWA, because the
placement of a delinquent ward outside the home will almost always be based, at least in
part, on the ward's criminal conduct. Indian Child Welfare Act of 1978, § 4(1), 25 U.S.C.A.
§ 1903(1); West's Ann.Cal.Welf. & Inst.Code § 602.


3 Cases that cite this headnote


[23] Indians Juvenile delinquency and youthful offenders
Indian Child Welfare Act (ICWA) compliance is required in delinquency cases brought
for violating any law that proceed to a termination of parental rights or that result in a
foster care placement motivated solely by concerns about parental abuse or neglect; if the
court sets a permanency planning hearing to terminate parental rights over a delinquent
ward, or if the court contemplates ordering a delinquent ward placed in foster care and
announces on the record that the placement is based entirely on parental abuse or neglect
and not on the ward's offense, notice must be sent to the relevant tribes and all other ICWA
procedures must be followed, but in all other cases, it will be presumed that a placement
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outside the home is based upon the minor's criminal offense and thus not subject to ICWA.
Indian Child Welfare Act of 1978, § 4(1), 25 U.S.C.A. § 1903(1); West's Ann.Cal.Welf.
& Inst.Code § 602.


3 Cases that cite this headnote


[24] Infants Jurisdiction and venue
Infants Jurisdiction and venue
In counties with approved joint protocols, the juvenile court may exercise both dependency
and delinquency jurisdiction over a minor who is designated a “dual status child.” West's
Ann.Cal.Welf. & Inst.Code §§ 241.1(e), 300, 601, 602.


10 Cases that cite this headnote


[25] Indians Dependent Children;  Termination of Parental Rights
Indians Juvenile delinquency and youthful offenders
When the court exercises dependency jurisdiction to terminate parental rights or place a
dual status Indian minor in foster care due to harmful conditions in the home, full Indian
Child Welfare Act (ICWA) compliance is required; however, if the foster care placement
of a dual status minor is motivated in part by the minor's delinquent conduct and the need
for rehabilitation, the placement is exempt from ICWA. Indian Child Welfare Act of 1978,
§ 4(1), 25 U.S.C.A. § 1903(1); West's Ann.Cal.Welf. & Inst.Code §§ 241.1, 300, 601, 602.


2 Cases that cite this headnote


[26] Indians Notice of pending state proceedings and right to intervene
Indians Juvenile delinquency and youthful offenders
In both dependency and delinquency proceedings, the juvenile court must give notice and
comply with other Indian Child Welfare Act (ICWA) requirements before it can terminate
parental rights over an Indian child or place an Indian child in foster care, or in an adoptive
or preadoptive placement, due to abuse or neglect in the child's home. Indian Child Welfare
Act of 1978, § 4(1), 25 U.S.C.A. § 1903(1); West's Ann.Cal.Welf. & Inst.Code §§ 300,
601, 602.


131 Cases that cite this headnote


[27] Indians Dependent Children;  Termination of Parental Rights
Indians Juvenile delinquency and youthful offenders
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Indian Child Welfare Act (ICWA) procedures are required for out-of-home placements
of dependent children and status offenders. Indian Child Welfare Act of 1978, § 4(1), 25
U.S.C.A. § 1903(1); West's Ann.Cal.Welf. & Inst.Code §§ 601, 602.


5 Cases that cite this headnote


[28] Indians Juvenile delinquency and youthful offenders
Indian Child Welfare Act (ICWA) procedures are typically not required for placements of
delinquency wards detained for criminal conduct which “violates any law,” and, unless
the delinquency court announces otherwise, on the record, it will be presumed that any
placement of such a ward outside the home is based, at least in part, on the ward's
criminal conduct. Indian Child Welfare Act of 1978, § 4(1), 25 U.S.C.A. § 1903(1); West's
Ann.Cal.Welf. & Inst.Code § 602.


2 Cases that cite this headnote


[29] Indians Juvenile delinquency and youthful offenders
With rare exceptions for dual status minors and status offenders, placements in
delinquency proceedings are presumptively exempt from the Indian Child Welfare Act
(ICWA). Indian Child Welfare Act of 1978, § 4(1), 25 U.S.C.A. § 1903(1); West's
Ann.Cal.Welf. & Inst.Code §§ 241.1(e), 601.


1 Cases that cite this headnote


[30] Indians Juvenile delinquency and youthful offenders
Juvenile court was not required to give notice pursuant to the Indian Child Welfare Act
(ICWA) in delinquency action on petition alleging that juvenile had committed burglary
which would be a crime if committed by an adult, where juvenile was placed in a suitable
facility but returned to mother's custody upon successful completion of the placement, and
no termination of parental rights was contemplated. Indian Child Welfare Act of 1978, §
4(1), 25 U.S.C.A. § 1903(1); West's Ann.Cal.Welf. & Inst.Code § 602.


See 10 Witkin, Summary of Cal. Law (10th ed. 2005) Parent and Child, §§ 528, 896.
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Opinion


CORRIGAN, J.


*40  **910  Passed in 1978, the Indian Child Welfare Act (25 U.S.C. § 1901 et seq.) (ICWA, or
the Act) formalizes federal policy relating to the placement of Indian children outside the family
home. State courts presiding over adoption, guardianship, and dependency matters have become
familiar with the many requirements of this federal law. Historically, however, ICWA provisions
have not been applied in the juvenile delinquency context because ICWA includes an express
exemption for placements “based upon an act which, if committed by an adult, would be deemed
a crime.” (25 U.S.C. § 1903(1).)


The minor argues state legislation has expanded ICWA to delinquency proceedings under Welfare
and Institutions Code section 602. 1  The Courts of Appeal have considered the question with
varying results. Here, we determine the federally required scope of ICWA in juvenile delinquency
proceedings and whether our Legislature has expanded those requirements. Consistent with the
federal statutes, we hold that California law requires the court to inquire about a child's Indian
status at the outset of all juvenile proceedings, but that ICWA's additional procedures are not
required in most delinquency cases. A delinquency court must ensure that notice is given and other
ICWA procedures are complied with only when (1) exercising “dual status” jurisdiction over an
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Indian child (see post, 144 Cal.Rptr.3d at pp. 852–854, 281 P.3d at pp. 914–915); (2) placing an
Indian child outside the family home for committing a “status offense” (§§ 601–602; see post, at p.
850, 281 P.3d at p. 912); or (3) placing an Indian child initially detained for “criminal conduct” (§
602; see post, at pp. 850–851, 281 P.3d at pp. 912–913) outside the family home for reasons
based entirely on harmful conditions in the home. In this narrow third category, ICWA notice is
required when the delinquency court sets a permanency planning hearing to terminate parental
rights, or when the court contemplates ordering the ward placed in foster care and announces on
the record that the placement is based entirely on abuse or neglect in the family home and not on
the ward's delinquent conduct. Without a clear announcement from the court to the contrary, it will
be presumed that a placement of a section 602 ward is based on the ward's delinquent conduct,
rather than conditions in the home, and thus not subject to ICWA.


1 All specified California statutory references are to the Welfare and Institutions Code.


I. BACKGROUND


The minor, W.B., Jr. (W.B.), has been the subject of several delinquency petitions. He was referred
to probation in 2003 and 2006 on allegations of felony burglary and robbery, but these matters were
closed for lack of evidence. Referred to diversion in November 2006 for possessing marijuana
*41  on school grounds, he failed to complete the program. On March 27, 2007, shortly before his
15th birthday, a section 602 petition alleged he committed felony burglary and receipt of stolen
property. On May 3, 2007, a second section 602 petition alleged he committed **911  battery with
serious bodily injury. On May 23, 2007, a third section 602 petition alleged residential burglary. At
a combined hearing, after W.B. admitted the battery and one burglary allegation, he was declared
a ward of the juvenile court. The court ***849  ordered that he be placed outside the home. The
court later reconsidered this order, released him to his mother, and directed that both participate
in the Wraparound Program. 2


2 As the Court of Appeal below noted, the Wraparound service program was started in
1997 to provide “family-based service alternatives to group home care using intensive,
individualized services.... The target population for the program is children in or at risk
of placement in group homes.... (State Dept. of Social Services Web site < http://www.
childsworld.ca.gov/PG1320.htm > [as of Jan. 20, 2010].)”


In June 2008, another section 602 petition was filed alleging robbery. At a contested jurisdiction
hearing, the victim testified that as he was leaving school W.B. approached from behind and hit
him in the jaw, causing him to drop his cellular phone. A boy with W.B. picked up the phone, and
the two ran off with it. The court found the allegation true and continued the minor as a ward.
The probation officer's dispositional report noted that “ICWA may apply” because W.B.'s mother
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had reported possible Cherokee ancestry. There was no history of physical, sexual, or emotional
abuse. Although the probation department recommended that he continue on home supervision
and in the Wraparound Program, the People urged a placement outside the home because W.B. had
not “learned to appreciate the seriousness of his conduct.” Following the probation department's
recommendation “with some misgivings,” the court released him to his mother's custody and
ordered continued participation in the Wraparound Program.


On October 14, 2008, just two months after disposition of the robbery case, a subsequent 602
petition was filed alleging residential burglary. W.B. and two others broke into a home through a
sliding glass door and stole a number of items. The court found the burglary allegation true and
set the maximum confinement time at six years. The probation officer's report once again stated
that “ICWA may apply” because W.B.'s mother had reported Cherokee ancestry. No history of
abuse was reported, and the child welfare agency confirmed that it had no active dependency case
involving the family.


The probation officer reported that the county's interagency placement committee (CIPC)
unanimously recommended that W.B. be placed in foster care. The committee believed his
treatment needs, which included “anger management, victim awareness, [and] impulse control,”
would be best met in *42  a placement program. Although he had appeared to be making progress
at home, he had continued to commit criminal acts and posed a threat to the community's safety.
The probation department endorsed the CIPC recommendation. The court ordered placement in a
foster care facility and directed W.B. to comply with terms of probation. He would be returned to
his mother's custody upon successful completion of the placement. The aggregate term of potential
confinement was eight years eight months.


On appeal, W.B. argued the dispositional order placing him in foster care had to be reversed
because the juvenile court had failed to comply with the notice requirements of ICWA. The Court
of Appeal disagreed, holding notice was not required because federal law specifically excludes
delinquency cases from ICWA, and any interpretation of California law that would expand ICWA's
application to delinquencies would be invalid under federal preemption principles. We granted
review.


II. DISCUSSION


A. Overview of California's Juvenile Court Law
In California, the juvenile court's jurisdiction over a minor can be invoked in two ***850  ways:
(1) by a dependency petition (§ 300), which alleges the child's home is unfit due to parental abuse
or neglect; or (2) by a delinquency petition, which accuses the child of either disobedience or
truancy (§ 601) or the violation of a law that defines a crime (§ 602). The terms “delinquency”
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and “status offense” have been employed somewhat **912  loosely in various contexts. Before
beginning our analysis, it is useful to clarify the definitions of these terms and explain how they
fit into the statutory framework.


[1]  [2]  Allegations that a minor refuses to obey orders of a parent or guardian, is beyond parental
control, violates age-based curfew ordinances, or is truant or disobedient in school, must be brought
in a petition filed under section 601. (§ 601, subd. (a).) These allegations, which are specifically
delineated in section 601, are commonly called “status offenses” because they address conduct that
is not criminal but is nevertheless subject to punishment because of the offender's status as a person
under age 18. (See In re Lucas (2004) 33 Cal.4th 682, 731 [16 Cal.Rptr.3d 331, 94 P.3d 477];
R.R. v. Superior Court (2009) 180 Cal.App.4th 185, 198 [103 Cal.Rptr.3d 110].) Strictly speaking,
“[a]n adjudication under section 601 neither requires nor implies a finding of ‘delinquency.’ ” (In
re Bettye K. (1991) 234 Cal.App.3d 143, 151, 285 Cal.Rptr. 633.) Section 601 allegations are not
the only status offenses considered by the juvenile court, however.


Section 602 confers broad juvenile court jurisdiction over allegations that the minor's conduct
“violates any law.” (§ 602, subd. (a).) Some penal *43  statutes proscribe conduct only when
it is committed by a minor. For example, although an adult may legally consume alcohol,
underage drinking is not permitted. (Cal. Const., art. XX, § 22; see generally In re Jennifer S.
(2009) 179 Cal.App.4th 64, 101 Cal.Rptr.3d 467 [discussing local and state laws prohibiting
underage drinking].) Likewise, although an adult may lawfully purchase cigarettes, a minor cannot.
(Pen.Code, § 308, subd. (b).) Offenses like these, which can be committed only by a person under
18, are technically status offenses, but they are adjudicated under section 602 because they describe
a minor's conduct that “violates any law.” (§ 602, subd. (a); see, e.g., In re Jennifer S., at p. 67,
101 Cal.Rptr.3d 467.) Section 602 also encompasses conduct by a minor that would be a crime
if committed by an adult.


In the broadest sense, adjudications under section 300 are “dependency” proceedings, and
adjudications under sections 601 and 602 are “delinquency” proceedings. When the juvenile court
assumes jurisdiction over a child under section 601 or 602, the minor is described as a “ward”
of the court.


[3]  [4]  In the course of our discussion, we will occasionally refer to a minor's “criminal conduct”
as a shorthand to differentiate behavior that would constitute a crime if committed by an adult from
status offenses, which are punishable only because of the minor's age. However, in juvenile court,
a minor is not designated as a “defendant,” nor accused of a “crime,” even though the allegation
would describe a crime in adult court. (§ 203.) The determination whether a minor has violated
a criminal provision is made solely in order to establish that the juvenile court has jurisdiction.
Once this determination is made, the juvenile court can declare the minor a ward of the court
and order a disposition that will address the minor's behavior. A juvenile adjudication is not a
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“conviction” (In re Bernardino S. (1992) 4 Cal.App.4th 613, 618 [5 Cal.Rptr.2d 746]), and thus a
ward of the juvenile court is not “sentenced” for violating the law, even when disposition of the
ward's case involves ***851  removal from home for a period of confinement.


1. Foster Care Placements in Delinquency Proceedings


A temporary or permanent foster care placement typically arises in the context of juvenile
dependency proceedings, in which the court determines whether a child's home is unfit. If
allegations of parental abuse or neglect are substantiated, the court assumes jurisdiction and
removes the child from the family home for the child's own well-being. Such a child is adjudged
to be a “dependent” of the court. (§ 300 et seq.) When a dependent *44  child is placed in a foster
home, the family generally participates in reunification services, with the goal of the child's safe
return to parental custody. 3  Meanwhile, the dependency case proceeds through an intricate system
of review hearings. Because **913  family reunification is not always possible, child welfare
workers also explore alternatives for a child's permanent placement outside the home through
guardianship or adoption. The dependency process culminates in a permanency planning hearing,
at which the court determines whether the child can be safely returned home or, if not, whether
parental rights must be terminated and the child released to a permanent placement. (§ 366.26.)


3 In some extreme cases, the court can deny services and foreclose any attempt at reunification.
(§§ 361.5, subd. (b) [dependency], 727.2, subd. (b) [delinquency].)


Although the great majority of children enter foster care through the dependency process, a child
may also enter foster care in a delinquency placement. 4  Foster care placement is one of several
dispositional options available to the delinquency court. If the allegations of a section 602 petition
are found true, the court may dismiss the petition in the interest of justice (§ 782), place the child
on informal probation for up to six months without a declaration of wardship (§ 725, subd. (a)),
or declare the child a ward of the juvenile court (§ 725, subd. (b)) and proceed to disposition.


4 In July 2009, approximately 63,000 California children were in foster care under the
supervision of child welfare departments. Another 5,000 were in probation-supervised
foster care because of their involvement with the criminal justice system. (Danielson &
Lee, Foster Care in California: Achievements and Challenges (May 2010) Public Policy
Institute of California, p. 5 < http://www.ppic.org/main/publication.asp?i=905 > [as of Aug.
6, 2012] (Foster Care in California ).) Children who entered foster care through delinquency
proceedings generally comprise less than 10 percent of the population in foster care. (Id. at
p. 17, fn. 13.)
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While a delinquent ward may be allowed to remain at home, the grounds for removing a ward
from parental custody are established by statute. Removal is warranted only if the court finds:
(1) the parent has not or cannot provide “proper maintenance, training, and education” for the
child; (2) previous attempts at in-home probation have failed to reform the child; or (3) the child's
welfare requires that custody be taken from the parent. (§ 726, subd. (a).) When removed from
the family home, the ward comes under the supervision of the probation department. (§ 727, subd.
(a).) Depending on the severity of the offense and other rehabilitative considerations, the juvenile
court may direct that the ward be placed in a nonsecure home or facility or may order that the ward
serve a period of physical confinement, either in a secure local facility (§ 730, subd. (a) [juvenile
home, ranch, camp, forestry camp, or juvenile hall] ) or in the Department of Corrections and
Rehabilitation, Division of Juvenile Facilities (DJF) [formerly the California Youth Authority],
which is the most restrictive placement. (§ 731; In re ***852  Eddie M. (2003) 31 Cal.4th 480, 488
[3 Cal.Rptr.3d 119, 73 P.3d 1115].) If a nonsecure *45  placement is found to be appropriate, the
probation department may place a removed ward in the home of a relative, in a licensed community
care facility, or in foster care. (§ 727, subd. (a).) A group home is the predominant out-of-home
placement chosen for delinquent wards. 5


5 In 2009, 96 percent of probation-supervised minors first removed from parental custody were
placed in a group home. (Danielson & Lee, Foster Care in California, supra, at p. 18, fn. 27.)


If a delinquent ward is removed from parental custody, even temporarily, reunification services
must usually be provided to address the minor's needs and facilitate a safe return to the
family home. (§ 727.2, subd. (a).) The reunification process generally mirrors that followed in
dependency. Although dependency and delinquency law differ in several ways, the Legislature has
announced that both types of proceedings serve the purpose of preserving and strengthening family
relationships. (In re James R. (2007) 153 Cal.App.4th 413, 430 [62 Cal.Rptr.3d 824].) Family
preservation and reunification are “appropriate goals” for a court to consider in determining the
disposition of a delinquent minor, so long as they are consistent with public safety and the best
interests of the minor. (§ 202, subd. (b); see In re L.M. (2009) 177 Cal.App.4th 645, 650 [99
Cal.Rptr.3d 350].)


Every six months, the court must review the status of a ward removed to foster care. (§ 727.2,
subd. (c).) At each review hearing, the court considers: (1) the appropriateness and continuing
need for the placement; (2) the probation department's compliance with **914  the case plan
for either returning the child home or finalizing an alternative permanent placement; (3) whether
limitations should be placed on the parent's ability to make educational decisions for the child;
(4) progress made by the child and parent in correcting the conditions that created the need for
the foster care placement; (5) the likely date when the child can be returned home or released
for a permanent placement; and (6) whether services are necessary for a child age 16 or older to
transition from foster care to independent living. (§ 727.2, subd. (e).) If the child is not returned
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home within 12 months after entering foster care, the court must hold a permanency planning
hearing. (§ 727.3, subd. (a)(1).) At this hearing, it may return the child home, order the child
into a different permanent placement, or order that further services be provided. (§ 727.3, subd.
(b).) Possible permanent plans include a termination of parental rights, followed by release for
adoption; a legal guardianship; placement with a relative; or placement in a “planned permanent
living arrangement,” such as a foster home, program, or facility. (§ 727.3, subd. (b) (3)-(6).) As
of January 1, 2012, if a child will soon turn 18, or if the court finds that delinquency supervision
is no longer necessary, the court must consider whether to assume dependency jurisdiction over
the child. (§ 727.2, subd. (i).)


*46  2. “Dual Status ” Minors


Delinquency courts follow a system parallel to that used in dependency courts for removing a child
from the family home. The dependency and delinquency systems serve overlapping but slightly
different aims, however. Whereas the dependency system is geared toward protection of a child
victimized by parental abuse or neglect, the delinquency system enforces accountability for the
child's own wrongdoing, both to rehabilitate the child and to protect the public. (§ 202, subds.
(a), (b).)


***853  Although California juvenile courts address the needs of dependent and delinquent
minors differently, some minors who come before the court seem to fall under both systems.
Sociological research has demonstrated a strong link between childhood abuse or neglect and
later delinquent behavior. (See, e.g., Judicial Council of Cal., Fact Sheet, Intersection Between
Juvenile Dependency and Delinquency: Available Research (June 2005) pp. 2–4 < http://
www.courts.ca.gov/documents/Ab129-FactSheetMay05.pdf > [as of Aug. 6, 2012].) Research
reveals that dependent children violate criminal laws at a significantly higher rate than children
who have not been the subject of dependency petitions. (Note & Comment, Dependents Who
Become Delinquents: Implementing Dual Jurisdiction in California under Assembly Bill 129
(2006) 5 Whittier J. Child & Fam. Advocacy 507, 511–512.) In general, however, California law
prohibits a minor from simultaneously being declared a dependent child and a delinquent ward.


[5]  In 1989, in response to a Court of Appeal decision that outlined several potential problems
with allowing concurrent delinquency and dependency jurisdiction over a minor (In re Donald
S. (1988) 206 Cal.App.3d 134 [253 Cal.Rptr. 274]), the Legislature added section 241.1 to the
Welfare and Institutions Code. This statute generally prohibits the juvenile court from assuming
dual jurisdiction over minors. Section 241.1, subdivisions (a) through (d) state that when a minor
appears to come within the description of both section 300 (dependency) and section 601 or 602
(delinquency), the county probation department and child welfare agency must consult with each
other and jointly determine which status will best serve the interests of the minor and the protection
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of society. Based on this joint assessment, the juvenile court decides whether the child should
be treated as a dependent child or a delinquent ward. (Los Angeles County Dept. of Children &
Fam. Services v. Superior Court (2001) 87 Cal.App.4th 320, 325 [104 Cal.Rptr.2d 425]; In re
Marcus G. (1999) 73 Cal.App.4th 1008, 1013, 87 Cal.Rptr.2d 84.) “Dual jurisdiction is generally
forbidden....” (D.M. v. Superior Court (2009) 173 Cal.App.4th 1117, 1123 [93 Cal.Rptr.3d 418].)


In 2004, the Legislature created a small exception to the ban on dual jurisdiction. Section 241.1,
subdivision (e) allows a minor to be designated a *47  “dual status child,” and **915  treated
simultaneously under the court's dependency and delinquency jurisdiction, but only in accordance
with a precise written protocol. The statute requires that the protocol be developed jointly by the
county's probation department and child welfare agency and signed by the heads of these entities
as well as the presiding judge of the juvenile court. (§ 241.1, subd. (e).) To avoid duplication
of services, county protocols must adopt either an “on-hold” system, in which dependency
jurisdiction is suspended while the child is a ward of the delinquency court, or a “lead court/lead
agency” system, in which the probation department and social services department decide which
agency will take the lead in all case-management and court-related matters. (§ 241.1, subd. (e)(5).)


Few California counties have adopted these joint protocols, however. Currently, eight years after
the enactment of section 241.1, subdivision (e), only nine of California's 58 counties have filed
dual status protocols with the Judicial Council. (Judicial Council of Cal., Dual Status Children:
Protocols for Implementing Assembly Bill 129 (Nov. 2007) < http://www.courts.ca.gov/7989. htm
> [as of Aug. 6, 2012].) 6  The reluctance to ***854  embrace dual status designation has generated
skepticism about the efficacy of section 241.1, subdivision (e)'s approach and led to calls for
broader reforms. (See Comment, Still Between a Rock and a Hard Place ... Victim or Delinquent:
Dual Status Minors in California—An Illusory Promise? (2007) 28 J. Juv.L. 118, 132.)


6 The counties with protocols are: Colusa, Inyo, Modoc, Placer, Riverside, San Joaquin,
Siskiyou, Sonoma, Stanislaus. (Judicial Council of Cal., Dual Status Children: Protocols for
Implementing Assembly Bill 129 (Nov. 2007) < http://www.courts.ca.gov/7989.htm > [as
of Aug. 6, 2012].)


B. Federal Law Regarding Placement of Indian Children
In the juvenile dependency system, children are removed from the family home not as punishment
for their own misconduct, but because conditions in the home subject them to abuse or neglect.
Additional procedures are required if a child is of Indian heritage. Congress has determined that, as
a matter of federal policy, protective steps must be taken before an Indian child may be removed.
In 1978, these protections were codified in ICWA. (25 U.S.C. § 1901 et seq.) Dependency courts
and social workers are accustomed to complying with ICWA, which applies when an Indian child
is removed from parental custody, even temporarily. However, because Congress created a specific
exemption for placements based on a child's criminal conduct (25 U.S.C. § 1903(1)), it has long
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been understood that ICWA's requirements do not apply in most juvenile delinquency cases. (See,
e.g., In re Enrique O. (2006) 137 Cal.App.4th 728 [40 Cal.Rptr.3d 570].)


*48  1. ICWA Requirements


[6]  ICWA is a federal law giving Indian tribes concurrent jurisdiction over state court child
custody proceedings that involve Indian children living off of a reservation. (25 U.S.C. §
1911(b)-(c); Mississippi Band of Choctaw Indians v. Holyfield (1989) 490 U.S. 30, 36 [104 L.Ed.2d
29, 109 S.Ct. 1597].) 7  Congress enacted ICWA to further the federal policy “ ‘that, where possible,
an Indian child should remain in the Indian community....’ ” (Mississippi Band of Choctaw Indians
v. Holyfield, at p. 37, 109 S.Ct. 1597.) Congress found that Indian children were vitally important
“to the continued existence and integrity of Indian tribes” (25 U.S.C. § 1901(3)), but “an alarmingly
high percentage of Indian families are broken up by the removal, often unwarranted, of their
children from them by nontribal public and private agencies and ... placed in non-Indian foster
and adoptive homes and institutions....” (25 U.S.C. § 1901(4).) Congress further found “that the
States, exercising their recognized jurisdiction over Indian child custody proceedings through
administrative and judicial bodies, have often failed to recognize the essential tribal relations
of Indian people and the cultural and social standards prevailing in Indian communities and
families.” (25 U.S.C. § 1901(5).) Based on these findings, **916  Congress declared a national
policy “to protect the best interests of Indian children and to promote the stability and security of
Indian tribes and families by the establishment of minimum Federal standards for the removal of
Indian children from their families and the placement of such children in foster or adoptive homes
which will reflect the unique values of Indian culture, and by providing for assistance to Indian
tribes in the operation of child and ***855  family service programs.” (25 U.S.C. § 1902.)


7 Tribal courts have exclusive jurisdiction in these proceedings when the child lives on a
reservation. (25 U.S.C. § 1911(a).)


When applicable, ICWA imposes three types of requirements: notice, procedural rules, and
enforcement. (See In re S.B. (2005) 130 Cal.App.4th 1148, 1156–1157 [30 Cal.Rptr.3d 726].) First,
if the court knows or has reason to know that an “ ‘Indian child’ ” is involved in a “ ‘child custody
proceeding,’ ” as those terms are defined in the Act (25 U.S.C. § 1903(1), (4)), the social services
agency must send notice to the child's parent, Indian custodian, and tribe by registered mail, with
return receipt requested. (25 U.S.C. § 1912(a).) If the identity or location of the tribe cannot be
determined, notice must be sent to the Bureau of Indian Affairs (BIA). (Ibid.) No hearing on foster
care placement or termination of parental rights may be held until at least 10 days after the tribe
or BIA has received notice. (Ibid.)
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[7]  Next, after notice has been given, the child's tribe has “a right to intervene at any point in
the proceeding.” (25 U.S.C. § 1911(c).) “At the heart of the ICWA are its provisions concerning
jurisdiction over Indian child custody *49  proceedings.... [I]n the case of children not domiciled
on the reservation: on petition of either parent or the tribe, state-court proceedings for foster care
placement or termination of parental rights are to be transferred to the tribal court, except in cases
of ‘good cause,’ objection by either parent, or declination of jurisdiction by the tribal court.”
(Mississippi Band of Choctaw Indians v. Holyfield, supra, 490 U.S. at p. 36, 109 S.Ct. 1597, fn.
omitted.) If the tribal court does not assume jurisdiction, ICWA imposes various procedural and
substantive requirements on the state court proceedings. Indigent parents or Indian custodians have
the right to court-appointed counsel. (25 U.S.C. § 1912(b).) Before the court can place an Indian
child in foster care or terminate parental rights, it must find “that active efforts have been made
to provide remedial services and rehabilitative programs designed to prevent the breakup of the
Indian family and that these efforts have proved unsuccessful.” (25 U.S.C. § 1912(d).) A foster
care placement also requires a finding, by clear and convincing evidence, based on testimony
from “qualified expert witnesses,” that “continued custody of the child by the parent ... is likely
to result in serious emotional or physical damage to the child.” (25 U.S.C. § 1912(e).) Before a
termination of parental rights may occur, likelihood of harm must be proven beyond a reasonable
doubt. (25 U.S.C. § 1912(f).) Once the appropriate showing is made, ICWA establishes rules for
the placement of an Indian child outside the home. “The most important substantive requirement
imposed on state courts is that of § 1915(a), which, absent ‘good cause’ to the contrary, mandates
that adoptive placements be made preferentially with (1) members of the child's extended family,
(2) other members of the same tribe, or (3) other Indian families.” (Mississippi Band of Choctaw
Indians v. Holyfield, at pp. 36–37, 109 S.Ct. 1597.)


Finally, an enforcement provision offers recourse if an Indian child has been removed from parental
custody in violation of ICWA. Upon a petition from the parent or the child's tribe to “any court of
competent jurisdiction,” a foster care placement or termination of parental rights will be invalidated
if the action was conducted in violation of ICWA. (25 U.S.C. § 1914.)


2. ICWA Definitions


ICWA is quite precise in setting out the scope of its provisions. It applies to any “ ‘child custody
proceeding’ ” involving an “ ‘Indian child.’ ” (25 U.S.C. § 1903.) An “Indian child” is an
unmarried person under ***856  18 who is either a member of an Indian tribe or is eligible for
membership and is the biological child of a tribe member. (25 U.S.C. § 1903(4).) A “ ‘child custody
proceeding’ ” is any action resulting in a foster **917  care placement, termination of parental
rights, preadoptive placement, or adoptive placement. (25 U.S.C. § 1903(1).) A “ ‘foster care
placement’ ” refers to the temporary removal of a child from the parent or Indian custodian to a
foster *50  home or institution, or the home of a guardian or conservator, where parental rights
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have not been terminated but the parent or Indian custodian cannot have the child returned on
demand. (25 U.S.C. § 1901 (1)(i).) The Act specifies, however, that “[s]uch term or terms shall
not include a placement based upon an act which, if committed by an adult, would be deemed a
crime or upon an award, in a divorce proceeding, of custody to one of the parents.” (25 U.S.C. §
1903(1), italics added.) Thus, by its plain terms, the Act specifically excludes most delinquency
placements from its requirements.


Congressional intent to preclude the application of ICWA in most state juvenile delinquency
proceedings is also evident from collateral materials. For example, a letter from the assistant
secretary of the United States Department of the Interior to the sponsor of the bill that enacted
ICWA, 8  stressed that limitations on the Act's scope were “crucial to the carrying out” of its
provisions. (H.R.Rep. No. 1386–95, 2d Sess., p. 31 (1978).) The Interior Department believed
“delinquency proceedings where the act committed would be a crime if committed by an adult
should be excepted from the definition” of placements to which ICWA applied, because the
“standards and preferences” of ICWA “have no relevance in the context of a delinquency
proceeding.” (Ibid.)


8 House Bill No. 12533, 95th Congress, 2d Session (1978).


Federal guidelines published by the BIA to guide state courts in implementing ICWA also state
that “most juvenile delinquency proceedings are not covered by the Act....” (U.S. Dept. of the
Interior, Bureau of Indian Affairs, Guidelines for State Courts; Indian Child Custody Proceedings,
44 Fed.Reg. 67584, 67587 (Nov. 26, 1979) (BIA Guidelines).) 9  However, according to the BIA
Guidelines, “the Act does apply to status offenses, such as truancy and incorrigibility, which can
only be committed by children, and to any juvenile delinquency proceeding that results in the
termination of a parental relationship.” (BIA Guidelines, 44 Fed.Reg. at p. 67587.) Commentary
to this guideline explains why Congress excluded most delinquency placements from ICWA's
requirements: “The entire legislative history makes it clear that the Act is directed primarily at
attempts to place someone other than the parent or Indian custodian in charge of raising an Indian
child—whether on a permanent or temporary basis. Although there is some overlap, juvenile
delinquency proceedings are primarily designed for other purposes. Where the child is taken out of
the home for committing a crime it is usually to protect society from further offenses by the child
and to punish the child in order to persuade that child and others not to commit other offenses.” (Id.,
44 Fed.Reg. at p. 67587.) *51  This rationale for excluding delinquency matters from ICWA does
not apply to status offenses ***857  because Congress believed placements outside the home for
status offenses “are usually premised on the conclusion that the present custodian of the child is
not providing adequate care or supervision.” (Ibid.) However, the BIA Guidelines explain that
ICWA applies to all placements, regardless of the type of offense, if a termination of parental rights
is contemplated. (Id., 44 Fed.Reg. at pp. 67587–67588.) “Such terminations are not intended as
punishment and do not prevent the child from committing further offenses. They are based on
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the conclusion that someone other than the present custodian of the child should be raising the
child.” (Id., 44 Fed.Reg. at p. 67588.)


9 Although Congress directed the Secretary of the Department of the Interior to promulgate
regulations (25 U.S.C. § 1952), the BIA instead issued a set of guidelines that are instructive
but not determinative of state court decisions. (BIA Guidelines, 44 Fed.Reg. at p. 67584; see
In re Santos Y. (2001) 92 Cal.App.4th 1274, 1301, 112 Cal.Rptr.2d 692.)


In summary, ICWA grants the parents and custodians of Indian children, as well as the child's
tribe, several procedural and substantive rights in “child custody proceedings.” As defined in the
Act, these proceedings include all foster care or adoptive **918  placements of Indian children
except placements made in the context of most juvenile delinquency proceedings and parental
custody awards in divorce proceedings. (25 U.S.C. § 1903(1).) Congressional intent to exclude
most delinquency-based placements from ICWA is clear.


C. California's Implementation of ICWA


1. Background


After Congress enacted ICWA, the states adopted procedures to implement it. For many years, the
only guidance for California's juvenile courts in applying ICWA came from a California Rule of
Court. 10  Former Rule 1360, and then former Rule 1439, incorporated most of ICWA's definitions
and established substantially identical requirements for the placement of Indian children outside
the home. (See In re Santos Y., supra, 92 Cal.App.4th at pp. 1301–1303, 112 Cal.Rptr.2d 692.)
The rule's application was expressly limited to juvenile dependency proceedings. (Former Rule
1439(b) [“This rule applies to all proceedings under section 300 et seq....”].) However, in 2005 the
Judicial Council expanded the rule to cover all delinquency proceedings when the child is at risk of
entering foster care or is in foster care. (R.R. v. Superior Court, supra, 180 Cal.App.4th at p. 199,
103 Cal.Rptr.3d 110.) These amendments survive in the current version of the rule. (Rule 5.480.) 11


10 All citations to rules refer to the California Rules of Court (hereafter Rule or Rules).


11 Under Rule 5.480 et seq., ICWA “applies to all proceedings involving Indian children
that may result in an involuntary foster care placement; guardianship or conservatorship
placement; custody placement [with a nonparent]; declaration freeing a child from the
custody and control of one or both parents; termination of parental rights; or adoptive
placement, including: [¶] ... [p]roceedings under Welfare and Institutions Code section 300
et seq., and sections 601 and 602 et seq. in which the child is at risk of entering foster care
or is in foster care....” (Italics added.) The only exception is for “voluntary foster care and
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guardianship placements where the child can be returned to the parent or Indian custodian
on demand.” (Rule 5.480.) As we will discuss (post, fn. 17), this rule is overbroad.


*52  In 2006, with the passage of Senate Bill No. 678 (2005–2006 Reg. Sess.), (Senate Bill No.
678), the Legislature incorporated ICWA's requirements into California statutory law. (Stats.2006,
ch. 838, § 1, p. 6536.) The primary objective of Senate Bill No. 678 was to increase compliance
with ICWA. California Indian Legal Services (CILS), a proponent of the bill, observed that courts
and county agencies still had difficulty complying with ICWA 25 years after its enactment, and
CILS believed codification of the Act's requirements into state law would help alleviate ***858
the problem. (Sen. Judiciary Com., Analysis of Sen. Bill No. 678 (2005–2006 Reg. Sess.) as
amended Aug. 22, 2005, p. 6.) To accomplish this goal, Senate Bill No. 678 revised and recast
several provisions of the Family, Probate, and Welfare and Institutions Codes. (See Assem. Com.
on Judiciary, Analysis of Sen. Bill No. 678 (2005–2006 Reg. Sess.) as amended June 14, 2006,
p. 1.)


2. California's Statutory Scheme


ICWA's many procedural requirements for juvenile dependency and delinquency cases are found
in sections 224 through 224.6 of the Welfare and Institutions Code. We examine these statutes to
determine whether, and to what extent, the Legislature extended requirements of the federal Act
to delinquency proceedings in California.


[8]  [9]  [10]  [11]  Established principles of statutory construction apply. Our goal is to determine
the Legislature's intent and adopt a construction that best effectuates the purpose of the law.
(Miklosy v. Regents of University of California (2008) 44 Cal.4th 876, 888 [80 Cal.Rptr.3d 690,
188 P.3d 629]; In re J.W. (2002) 29 Cal.4th 200, 209 [126 Cal.Rptr.2d 897, 57 P.3d 363].) We begin
with the statutory language because it generally provides the most reliable indication of legislative
intent. (City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, 625 [26
Cal.Rptr.3d 304, 108 P.3d 862]; People v. Gardeley (1996) 14 Cal.4th 605, 621 [59 Cal.Rptr.2d
356, 927 P.2d 713].) “ ‘If the statutory language is unambiguous, we presume the Legislature meant
what it said, and the plain meaning of the statute controls. [Citation.]’ [Citation.] We consider
extrinsic **919  aids, such as legislative history, only if the statutory language is reasonably
subject to multiple interpretations.” (Miklosy v. Regents of University of California, at p. 888, 80
Cal.Rptr.3d 690, 188 P.3d 629.)


a. Statutory Language
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Section 224.3 defines when and how the juvenile court must inquire about a child's possible Indian
ancestry. Section 224.3, subdivision (a) states: *53  “The court, county welfare department, and
the probation department have an affirmative and continuing duty to inquire whether a child for
whom a petition under Section 300, 601, or 602 is to be, or has been, filed is or may be an Indian
child in all dependency proceedings and in any juvenile wardship proceedings if the child is at
risk of entering foster care or is in foster care.” (Italics added.) This language is clear. It creates
an obligation for the juvenile court, the county welfare department, and the probation department
to inquire about the child's Indian status in all dependency proceedings and in any delinquency
case involving a child who is already in foster care or who appears to be at risk of entering foster
care. “At risk of entering foster care” is a term specifically defined. It “means that conditions
within a minor's family may necessitate his or her entry into foster care unless those conditions
are resolved.” (§ 727.4, subd. (d)(2).) Accordingly, the court or the probation department must
ask about Indian status at the outset of any delinquency case involving a child who is currently in
foster care. If the child is not currently in foster care, the court and the probation department have
a continuing duty to inquire about Indian status if, at any time during the proceedings, it appears
that conditions in the child's family may require a foster care placement unless they are resolved.
(§§ 224.3, subd. (a), 727.4, subd. (d)(1).)


Once the court has learned that a child under its jurisdiction may have Indian ancestry, the next
step ICWA typically requires ***859  is notice to the tribe or, if no tribe is identified, to the BIA.
(25 U.S.C. § 1912(a).) Obviously, ICWA requirements apply only in those cases that fall under
the statutory scheme. Two California statutes describe the notice requirement and when it applies.
Section 224.3, the same statute that establishes a duty of inquiry, provides in a later subdivision:
“If the court, social worker, or probation officer knows or has reason to know that an Indian child is
involved, the social worker or probation officer shall provide notice in accordance with paragraph
(5) of subdivision (a) of Section 224.2.” (§ 224.3, subd. (d).) Although section 224.3 does not
specify what type of proceeding the Indian child must be “involved” in for the notice obligation
to apply, this ambiguity is clarified by the cross-referenced statute. Section 224.2, subdivision (a),
states that “[i]f the court, a social worker, or probation officer knows or has reason to know that
an Indian child is involved, any notice sent in an Indian child custody proceeding under this code
shall be sent to the minor's parents or legal guardian, Indian custodian, if any, and the minor's
tribe and comply with [several enumerated] requirements .... ” (Italics added.) 12  The language
of section 224.2, subdivision (a) limits the notice requirement to the context of “an Indian child
custody proceeding.” Thus, read together, sections 224.2 and 224.3 require that ICWA notice be
provided only when an Indian child is *54  involved in an Indian child custody proceeding. (See
Dyna–Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1387 [241 Cal.Rptr.
67, 743 P.2d 1323]; People v. Pieters (1991) 52 Cal.3d 894, 899 [276 Cal.Rptr. 918, 802 P.2d 420]
[statutory provisions relating to the same subject should be harmonized].)
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12 Subdivision (a)(5) describes the particular information that must be included in the notice.
(§ 224.2, subd. (a)(5).)


[12]  “Indian child custody proceeding” is a term of art. Section 224.1, subdivision (d) states, in
part: “ ‘Indian child custody proceeding’ means a ‘child custody proceeding’ within the meaning
of Section 1903 of the Indian Child Welfare Act, including a proceeding for temporary or long-
term foster care or guardianship placement, termination of parental rights, preadoptive placement
after **920  termination of parental rights, or adoptive placement.” California's definition of the
child custody proceedings to which ICWA applies thus incorporates, and is coextensive with, the
definition in the federal Act. 13  As noted, the definition of “child custody proceeding” in title 25
United States Code section 1903 expressly excludes delinquency proceedings based on an act that
would be criminal if committed by an adult.


13 The Legislature's desire to import the federal definition is also evident in section 224,
subdivision (b), which declares that in “all Indian child custody proceedings, as defined in
the federal Indian Child Welfare Act ” (italics added), the court must consider legislative
findings about California's interest in preserving tribal communities, strive to promote the
stability of Indian tribes and families, and protect the best interests of the child.


Section 224.3, subdivision (a) is the only provision in California's ICWA legislation that expressly
applies to juvenile delinquency proceedings. (See R.R. v. Superior Court, supra, 180 Cal.App.4th
at p. 200, 103 Cal.Rptr.3d 110.) All of the other statutes, including the two notice statutes just
discussed, extend the rights and protections of ICWA to participants in “an Indian child custody
proceeding.” (E.g., § 224.4; see §§ 224.2, subd. (a), 224.5, 224.6, subd. (a).) Because an “Indian
child custody proceeding” by definition excludes proceedings to place a child outside the home
based on conduct that would be ***860  criminal if committed by an adult (§ 224.1, subd. (d); 25
U.S.C. § 1903(1)), it follows that California's ICWA statutes impose no duty of notice, or any other
ICWA procedures, in most delinquency cases alleging adult criminal conduct. A narrow exception
applies when the court decides to place a delinquent ward outside the home for reasons other than
the ward's criminal conduct. Even if the case began as a delinquency matter, circumstances may
lead the court to remove a ward from parental custody because of abuse or neglect in the home.
In such cases in which a placement is imposed because of dependency concerns and not, even in
part, because of the ward's criminal conduct, both California and federal law require that ICWA
procedures be followed.


The relevant statutory language indicates that, although the Legislature created a duty of inquiry
in all cases involving a potential foster care *55  placement, it did not extend ICWA's notice
and enforcement requirements so broadly. Instead, consistent with federal law, the Legislature
dictated that the notice and procedural protections of ICWA be provided only in the subset of
delinquency cases that meet the federal definition of a “child custody proceeding,” i.e., those based
on considerations other than the child's criminal conduct.
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[13]  [14]  In sum, from the language of the statutes, we distill the following. In all juvenile
delinquency proceedings, including those alleging adult criminal conduct, the court and the
probation department have a duty to inquire about Indian status as soon as they determine that
the child is in foster care or is at risk of entering foster care due to conditions in the child's home.
(§§ 224.3, subd. (a), 727.4, subd. (d)(1).) Notice pursuant to ICWA is generally not required in
a delinquency proceeding premised on conduct that would be criminal if committed by an adult.
However, if, at the disposition stage or at any point in the proceedings, the court contemplates
removing an Indian child from the parental home based on concerns about harmful conditions
in the home, and not based on the need for rehabilitation or other concerns related to the child's
criminal conduct, notice is required and all other ICWA procedures must be followed. 14


14 As W.B.'s counsel noted at oral argument, a child's Indian status cannot be finally confirmed
without input from the tribes. (See § 224.1, subd. (a); 25 U.S.C. § 1903(4).) But this fact
does not expand ICWA's duty of notice to all cases. Contact with the BIA and tribes is
required only if information produced by the initial inquiry gives the court, social worker, or
probation officer reason to know the minor is an Indian child. (§ 224.3, subd. (c).) Section
224.3 imposes a duty to inquire about possible Indian status; it does not obligate the court to
confirm that status with the BIA and tribes in every juvenile court case.


**921  b. Legislative History


Legislative history also supports this interpretation. The primary purpose of Senate Bill No. 678
was to encourage full compliance with ICWA by codifying its requirements into state law. (Sen.
Judiciary Com., Analysis of Sen. Bill No. 678 (2005–2006 Reg. Sess.) as amended Aug. 22, 2005,
pp. 1, 6; Sen. Appropriations Com., Analysis of Sen. Bill No. 678 (2005–2006 Reg. Sess.) as
amended Aug. 22, 2005, p. 1; Assem. Com. on Judiciary, Analysis of Sen. Bill No. 678 (2005–
2006 Reg. Sess.) as amended June 14, 2006, p. 6.) To a large extent, the bill simply reorganized and
supplemented existing provisions of the Family, Probate, and Welfare ***861  and Institutions
Codes to *56  address ICWA compliance. (Sen. Judiciary Com., Analysis of Sen. Bill No. 678
(2005–2006 Reg. Sess.) as amended Aug. 22, 2005, pp. 6–7.) Nothing in the history of Senate Bill
No. 678 suggests an intent to override the criminal acts exception or expand ICWA to delinquency
cases that Congress explicitly excluded. 15


15 In some other respects, Senate Bill No. 678 did go beyond the protections in federal law
to enact higher standards of protection. For example, ICWA requires a finding that active
efforts were made to prevent breakup of an Indian family before a government-initiated
foster care placement or termination of parental rights. (25 U.S.C. § 1912(d).) Senate Bill
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No. 678 expanded this requirement to private adoptions as well. (Stats.2006, ch. 838, §§ 8–
15, p. 6544; Sen. Judiciary Com., Analysis of Sen. Bill No. 678 (2005–2006 Reg. Sess.)
as amended Aug. 22, 2005, pp. 8–9.) However, these expansions are directly addressed in
the legislative history. The same cannot be said of an extension of ICWA to delinquency
placements based on criminal acts.


If our Legislature had intended to extend ICWA's protections to a whole new realm of juvenile
delinquency cases otherwise exempted under the federal law, one would expect evidence of
this intent to feature prominently in the legislative history. Yet, no mention of such a purpose
appears. Legislative committee analyses consistently state that Senate Bill No. 678 “clarifies
which proceedings, under California law, are Indian child custody proceedings” and thus “subject
to ICWA.” (Sen. Judiciary Com., Analysis of Sen. Bill No. 678 (2005–2006 Reg. Sess.) as
amended Aug. 22, 2005, p. 12, italics added, underscoring omitted.) The committee reports say
nothing about extending ICWA to delinquency placements based on criminal acts. Although the
bill's sponsor mentioned delinquency at an informational hearing before the Senate Judiciary
Committee, she stated only that Senate Bill No. 678 sought “to clarify what ICWA requires
in juvenile court and of the county agencies in delinquency cases.” (Sen. Judiciary Com.,
Transcript of Informational Hearing, “The Indian Child Welfare Act and Related Compliance
Problems” (May 17, 2005) p. 4 [testimony of Sen. Denise Moreno Ducheny].)


A Court of Appeal case decided while the Legislature was actively considering Senate Bill No.
678 also supports the conclusion that the Legislature did not intend to extend ICWA to delinquency
placements based on criminal conduct. In In re Enrique O., supra, 137 Cal.App.4th at page 732, 40
Cal.Rptr.3d 570, a minor who had committed a sexual battery was placed in a group home based
on the aggressive nature of his offense, his “home situation,” and the probation officer's belief that
aggressive sexual misconduct required inpatient counseling. On appeal, the minor challenged the
lack of ICWA notice. He asserted the 2005 amendments to former Rule 1439, which mandated
notice in all section 601 and 602 proceedings in which the child is in or at risk of entering foster
care, trumped the long-standing rule that ICWA does not apply in delinquency proceedings. (In re
Enrique O., at p. 733, 40 Cal.Rptr.3d 570.) Despite the juvenile court's concern about the general
well-being of the *57  minor, the Court of Appeal concluded the placement was “ ‘based on’
” the minor's criminal activity. The court reasoned: “This is not a case where criminal activity
simply highlights a situation that results in removal from the home for reasons in the home; rather,
the offenses  ***862  appellant committed here placed him squarely and unavoidably within the
delinquency exception of the ICWA.” (Id. at p. 734, 40 Cal.Rptr.3d 570.) **922  More to the
point, the court observed that the minor's interpretation of former Rule 1439 was in direct conflict
with the federal statute on which it was based, “which is an untenable result.” (In re Enrique O.,
at p. 734, 40 Cal.Rptr.3d 570.) Accordingly, the court refused to “interpret the California Rules of
Court ... to expressly contradict the ICWA by ordering ICWA notices and procedures to occur in
all out of home placements arising out of acts that would be deemed crimes if committed by an
adult. [Citations.]” (In re Enrique O., at p. 735, 40 Cal.Rptr.3d 570.)
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[15]  The Enrique O. decision was published while the Legislature was considering Senate Bill
No. 678. 16  Because the Legislature is presumed to know about existing case law when it enacts
or amends a statute (People v. Overstreet (1986) 42 Cal.3d 891, 897 [231 Cal.Rptr. 213, 726 P.2d
1288]), we assume the Legislature was aware of Enrique O.'s holding that former Rule 1439 was
inconsistent with federal law and invalid to the extent it would expand ICWA to delinquency
placements based on acts that would be criminal if committed by an adult. The Legislature did
not signal an intent to supersede this holding. In fact, it specifically adopted and incorporated the
federal definition of “child custody proceedings” that is the origin of the delinquency exemption.
(§ 224.1, subd. (a), citing 25 U.S.C. § 1903.) There is nothing to suggest the Legislature meant
to expand ICWA to a subset of cases specifically excluded from the federal definition of “child
custody proceedings” to which the Act applies. On the contrary, if the Legislature had wanted to
make ICWA applicable to a whole new category of cases, it would have made little sense for it to
incorporate a federal definition directly contradicting such an extension.


16 The bill was introduced in August 2005. The Court of Appeal decided Enrique O. on March
13, 2006, and this court denied review on June 28, 2006. (In re Enrique O., supra, 137
Cal.App.4th 728, 40 Cal.Rptr.3d 570.) Senate Bill No. 678 eventually passed on September
30, 2006. (Stats.2006, ch. 838, § 1, p. 6536.)


3. Application of ICWA in Delinquency Cases


[16]  [17]  [18]  [19]  We have determined that California's ICWA statutes require the following:
In all juvenile court proceedings, both dependency and delinquency, the court, social worker, or
probation officer must inquire about the child's Indian status whenever the child is in foster care
or conditions in the child's family may potentially require a foster care placement. (§ 224.3, subd.
(a).) Notice to the tribes and other ICWA procedures must be provided *58  only if the case is a
“child custody proceeding,” as defined in 25 U.S.C. section 1903(1). (§ 224.2, subd. (a).) A case
qualifies as a “child custody proceeding” if it will involve action taken to terminate parental rights
or to place an Indian child in foster care or in an adoptive or preadoptive home or institution. (25
U.S.C. § 1903(1).) Any case involving placement of a child outside the home based upon an act
that would be criminal if committed by an adult is not a “ ‘child custody proceeding’ ” and is thus
exempt from ICWA. (25 U.S.C. § 1903(1).) 17


17 Because it does not account for the limited applicability of ICWA in delinquency cases, the
Rule of Court describing ICWA's requirements is overbroad. Rule 5.480 states that ICWA
applies in all section 601 and 602 proceedings in which the child is in or at risk of entering
foster care. Rules established by the Judicial Council are authoritative only “to the extent that
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they are not inconsistent with legislative enactments and constitutional provisions.” (In re
Richard S. (1991) 54 Cal.3d 857, 863 [2 Cal.Rptr.2d 2, 819 P.2d 843].) As demonstrated, the
relevant statutes limit ICWA's application to the narrow category of section 602 placements
not based on the minor's delinquent conduct.


***863  [20]  [21]  Different types of juvenile court cases in California therefore require different
levels of ICWA compliance. It is undisputed that all dependency proceedings must be conducted
in compliance with ICWA. (See, e.g., Dwayne P. v. Superior Court (2002) 103 Cal.App.4th 247,
253 [126 Cal.Rptr.2d 639] [“The ICWA confers on tribes the right to intervene at any point in
state court dependency proceedings”].) Delinquency proceedings brought under section 601 also
fall within the purview of ICWA because they are based on conduct that would not be criminal if
committed by an adult. However, ICWA **923  procedures would be required only in the narrow
instance in which a section 601 ward is temporarily or permanently removed from the family home.
(See § 601, subd. (b) [expressing legislative intent that truant wards remain in parental custody].)


[22]  Whether ICWA applies in a delinquency case brought under section 602 depends, first, on
the type of offense alleged in the petition. If the section 602 petition alleges only that the minor
committed a status offense (see ante, 144 Cal.Rptr.3d at p. 850, 281 P.3d at p. 912, pp.42–43),
ICWA compliance is required before the minor can be placed outside the home. Like placements
under section 601 for truancy or incorrigibility, placements under section 602 based on the minor's
commission of a status offense are subject to ICWA because they are not based on criminal conduct.
However, if the section 602 petition alleges the minor committed an act that would be a crime if
committed by an adult, the proceedings are generally exempt from ICWA. ICWA procedures are
ordinarily not required in such proceedings because the placement of a delinquent ward outside
the home will almost always be based, at least in part, on the ward's criminal conduct.


*59  In some rare cases, the court may remove a section 602 ward from home for reasons
completely unrelated to the ward's offense. Placement of the ward in some type of foster care
setting is one option available to the court at a section 602 disposition hearing. (See §§ 727,
subd. (a)(3), 727.4, subd. (d)(1), 11402.) In typical delinquency cases, it can be presumed that
such placements are made to address the child's misconduct and prevent future wrongdoing. In
some rare cases, however, the court may elect to remove a section 602 ward from home and
order a foster care placement solely because of parental abuse or neglect. Although a delinquency
court cannot assume concurrent dependency jurisdiction over a ward except in a county with an
approved dual status protocol (§ 241.1, subd. (d)), the delinquency court does have the power to
remove a minor from home if the parent is not providing appropriate care. (§ 726, subd. (a).) These
placements may result in termination of parental rights if reunification efforts are unsuccessful. (§
727.3.) A termination hearing in delinquency court proceeds exactly like a termination hearing in
dependency court. (§ 727.31, subd. (a); see § 366.26.)
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[23]  Under our interpretation of the relevant statutes, ICWA compliance is required in these
rare section 602 cases that proceed to a termination of parental rights or that result in a foster
care placement motivated solely by concerns about parental abuse or neglect. If the court sets a
permanency planning hearing to terminate parental rights over a delinquent ward, or ***864  if the
court contemplates ordering a delinquent ward placed in foster care and announces on the record
that the placement is based entirely on parental abuse or neglect and not on the ward's offense,
notice must be sent to the relevant tribes and all other ICWA procedures must be followed. In all
other section 602 cases, it will be presumed that a placement outside the home is based upon the
minor's criminal offense and thus not subject to ICWA.


[24]  [25]  A hybrid situation is presented in “dual status” cases. In counties with approved joint
protocols, the juvenile court may exercise both dependency and delinquency jurisdiction over a
minor who is designated a “dual status child.” (§ 241.1, subd. (e); see ante, 144 Cal.Rptr.3d at pp.
852–854, 281 P.3d at pp. 914–915, 46–47.) The same principles we have discussed govern ICWA's
application to dual status minors. When the court exercises dependency jurisdiction to terminate
parental rights or place a dual status Indian minor in foster care due to harmful conditions in the
home, full ICWA compliance is required. However, if the foster care placement of a dual status
minor is motivated in part by the minor's delinquent conduct and the need for rehabilitation, the
placement is exempt from ICWA.


*60  [26]  [27]  [28]  [29]  To summarize, in both dependency and delinquency proceedings, the
juvenile court must give notice and comply with other ICWA requirements before it can terminate
parental rights over an Indian child or place an Indian child in foster care, or in an adoptive or
preadoptive placement, due to abuse or neglect in the child's home. ICWA procedures are thus
required for out-of-home **924  placements of dependent children and section 601 and 602 status
offenders. Depending on the reasons for the placement, these procedures may also be required
when dual status minors are removed from home. ICWA procedures are typically not required
for placements of section 602 wards detained for criminal conduct. Unless the delinquency court
announces otherwise, on the record, it will be presumed that any placement of a section 602 ward
outside the home is based, at least in part, on the ward's criminal conduct. With rare exceptions for
dual status minors and status offenders, placements in delinquency proceedings are presumptively
exempt from ICWA. 18


18 Because we have concluded California's statutory scheme is entirely consistent with federal
law, we do not reach issues of federal preemption.


D. Application to the Present Case
[30]  The minor in this case came before the juvenile court on a section 602 petition alleging he
had committed residential burglary, conduct that would be a crime if committed by an adult. The
court found the allegation true and ordered him placed in a suitable public or private facility but
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returned to his mother's custody upon successful completion of the placement. No termination
of parental rights was contemplated. On the contrary, the probation department reported that the
minor had previously been making progress at home in addressing his problems with anger and
impulsiveness. The department recommended a placement outside the home not because of abuse
or neglect, but because the minor had continued to commit criminal acts and presented a risk to
the safety of the community.


This was a straightforward juvenile delinquency case. W.B. had committed a string of serious
crimes and was ordered to spend time in a controlled setting where he could receive treatment
designed to rehabilitate his delinquent behavior. W.B. was not designated a “dual status” minor.
***865  The court ordered that he be returned home after a defined period of time, and he was in
fact returned home. For the reasons discussed, ICWA does not apply to delinquency placements
such as this, which are based on the minor's criminal acts and which do not contemplate an eventual
termination of parental rights. Accordingly, assuming the minor was an Indian child, the juvenile
court did not err in failing to give notice under ICWA.


*61  DISPOSITION


The judgment of the Court of Appeal is affirmed.


Cantil–Sakauye, C.J., Kennard, J., Baxter, J., Werdegar, J., Chin, J., and Liu, J., concurred.


All Citations


55 Cal.4th 30, 281 P.3d 906, 144 Cal.Rptr.3d 843, 12 Cal. Daily Op. Serv. 8873, 2012 Daily Journal
D.A.R. 10,817


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0351011901&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0126702401&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0127904001&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252859201&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218429701&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322143101&originatingDoc=I614578a5dfab11e1b66bbd5332e2d275&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Return to brief (Ctrl+W)

		In re W.B., (2012) 55 Cal.4th 30






Jaramillo v. County of Orange, 200 Cal.App.4th 811 (2011)
133 Cal.Rptr.3d 751, 33 IER Cases 62, 11 Cal. Daily Op. Serv. 13,715...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


200 Cal.App.4th 811
Court of Appeal, Fourth District, Division 3, California.


George JARAMILLO, Plaintiff and Respondent,
v.


COUNTY OF ORANGE, Defendant and Appellant.


Nos. G043142, G043813.
|


Nov. 8, 2011.
|


Review Denied Feb. 22, 2012. *


* Kennard and Baxter, JJ., are of the opinion that the petition should be granted.


Synopsis
Background: Former assistant sheriff brought action seeking backpay for violations of the Public
Safety Officers Procedural Bill of Rights Act (POBRA) arising out of his summary dismissal. The
Circuit Court, Orange County, No. 05CC04220, Andrew P. Banks, J., awarded backpay for the
period from assistant sheriff's summary dismissal from the sheriff's department until his plea of
no contest to two state law felony counts. County appealed.


Holdings: The Court of Appeal, Rylaarsdam, Acting P.J., held that:


[1] after-acquired evidence doctrine did not preclude finding that assistant sheriff was entitled to
backpay;


[2] assistant sheriff's admitted wrongful conduct was not related to his summary termination for
purposes of the unclean hands doctrine;


[3] waiver of POBRA rights upon appointment to assistant sheriff position was ineffective;


[4] report to sheriff was protected by the state whistleblower statute;


[5] POBRA required court to issue injunctive relief;


[6] award of under the private attorney general statute was appropriate; and
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[7] amount of attorney's fee award was appropriate.


Affirmed.


West Headnotes (13)


[1] Evidence Notice not taken
Court of Appeal considering award of backpay to former assistant sheriff for Public
Safety Officers Procedural Bill of Rights Act (POBRA) violations would decline to take
judicial notice of federal court decision setting aside assistant sheriff's honest services
fraud conviction, as motion was unnecessary; assistant sheriff merely needed to cite the
opinion. Cal.Rules of Court, Rule 8.1115.


1 Cases that cite this headnote


[2] Public Employment State, local, and other non-federal personnel in general
Sheriffs and Constables Term and tenure of office
After-acquired evidence doctrine did not preclude finding that, due to county's violation
of former assistant sheriff's rights under the Public Safety Officers Procedural Bill of
Rights Act (POBRA) through summary termination without notice and failure to offer
opportunity for administrative appeal, assistant sheriff was entitled to backpay for period
up until his plea of no contest to two state law felony counts; sheriff had not been convicted
of any felony until the date of his no contest plea. West's Ann.Cal.Gov.Code §§ 1029,
3300 et seq.


[3] Labor and Employment Defenses in general
“After acquired evidence” is a common law, equitable doctrine which comes into play in
employment termination cases when, after termination, the employer learns of employee
wrongdoing that would have resulted in the employee's discharge in any event.


1 Cases that cite this headnote


[4] Public Employment Lost income or benefits;  back pay
Sheriffs and Constables Term and tenure of office
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Former assistant sheriff's admitted wrongful conduct was not related to his summary
termination, which violated the Public Safety Officers Procedural Bill of Rights Act
(POBRA), and thus unclean hands doctrine did not preclude award of backpay to assistant
sheriff for POBRA violations for period up until his plea of no contest to two state law
felony counts; while assistant sheriff had failed to include certain income on his tax returns,
allegedly committed perjury in a grand jury investigation, and took a helicopter ride to
catch a plane at airport, he was fired simply because county sheriff doubted assistant
sheriff's personal loyalty and believed he had the power to unilaterally fire assistant sheriff.
West's Ann.Cal.Gov.Code §§ 1029, 3300 et seq.


1 Cases that cite this headnote


[5] Equity He Who Comes Into Equity Must Come with Clean Hands
Whether the defense of unclean hands applies in particular circumstances depends on the
analogous case law, the nature of the misconduct, and the relationship of the misconduct
to the claimed injuries; the focus is the equities of the relationship between the parties, and
specifically whether the unclean hands affected the transaction at issue.


12 Cases that cite this headnote


[6] Public Employment Selection of officers
Sheriffs and Constables Appointment
Assistant sheriff's waiver of Public Safety Officers Procedural Bill of Rights Act (POBRA)
rights upon appointment to assistant sheriff position was ineffective; waivers were blanket
waivers, waivers were entirely prospective, and waivers undermined POBRA. West's
Ann.Cal.Gov.Code §§ 1029, 3300 et seq.


See Cal. Jur. 3d, Law Enforcement, § 102; 8 Witkin, Summary of Cal. Law (10th ed. 2005)
Constitutional Law, § 960.


1 Cases that cite this headnote


[7] Public Employment Protected activities
Sheriffs and Constables Term and tenure of office
Assistant sheriff's report to county sheriff of wrongdoing by the sheriff himself,
who subsequently summarily dismissed assistant sheriff, was protected by the state
whistleblower statute. West's Ann.Cal.Labor Code § 1102.5.
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5 Cases that cite this headnote


[8] Injunction Public employees and officials
Public Safety Officers Procedural Bill of Rights Act (POBRA) required court, after
determining that county violated former assistant sheriff's POBRA rights, to issue
injunctive relief, regardless of whether county could ever again employ former assistant
sheriff; court issued order requiring the county to amend its executive management
waiver forms to expressly include language that no POBRA rights are included. West's
Ann.Cal.Gov.Code § 3309.5(d)(1).


4 Cases that cite this headnote


[9] Costs, Fees, and Sanctions Particular subjects of litigation
Former assistant county sheriff was entitled to award of attorney's fees under the private
attorney general statute for successful action against county for violations of the Public
Safety Officers Procedural Bill of Rights Act (POBRA) in connection with his summary
termination which allegedly was based on invalid waiver of POBRA rights, where
injunction protected county citizens and taxpayers from the probabilities of abuse and
corruption in the sheriff's office, and potentially warned sheriffs that assistant sheriffs
and other executive level peace officers had the right to a “name-clearing” administrative
hearing. West's Ann.Cal.C.C.P. § 1021.5; West's Ann.Cal.Gov.Code § 3300 et seq.


2 Cases that cite this headnote


[10] Costs, Fees, and Sanctions Public Interest or Common Benefit;  Private Attorneys
General
There are three elements to a private attorney general fee award under the relevant statute:
(1) the enforcement of an important right affecting the public interest, (2) the conferring
of a significant benefit on the general public or a large class of individuals, and (3) the
necessity and financial burden of private enforcement renders the award appropriate.
West's Ann.Cal.C.C.P. § 1021.5.


2 Cases that cite this headnote


[11] Costs, Fees, and Sanctions Particular subjects of litigation
Former assistant sheriff could recover $336,800 in fees, including 15% multiplier, under
the private attorney general statute in action against county challenging summary dismissal
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which violated the Public Safety Officers Procedural Bill of Rights Act (POBRA),
although fee request consisted of general entries and “blockbilling” for both POBRA claim
and ongoing federal fraud litigation against assistant sheriff; blockbilling was necessary to
avoid disclosing attorney client confidences or work product impressions due to ongoing
litigation, there was no need to separate out covered from uncovered work, there was
a direct relationship between counsel's work on federal sentencing order and issued in
POBRA litigation, and multiplier was reasonable in light of contingency fee agreement
and the possibility that counsel faced, at the very least, a degree of public opprobrium
based on assistant sheriff's role in wrongdoing. West's Ann.Cal.C.C.P. § 1021.5.


5 Cases that cite this headnote


[12] Appeal and Error Items and amount;  hours and rates
The amount of fees awarded under the private attorney general statute is classically tested
under the abuse of discretion standard. West's Ann.Cal.C.C.P. § 1021.5.


5 Cases that cite this headnote


[13] Costs, Fees, and Sanctions Form, requisites, and sufficiency
Blockbilling is not objectionable “per se,” though it certainly does increase the risk that
the trial court, in a reasonable exercise of its discretion, will discount an attorney's fee
request. West's Ann.Cal.C.C.P. § 1021.5.


30 Cases that cite this headnote


Attorneys and Law Firms


**753  Lawrence Beach Allen & Choi, David D. Lawrence, Santa Ana, and Jin S. Choi, Glendale,
for Defendant and Appellant.


Law Offices of Joel W. Baruch, Irvine, and Joel W. Baruch for Plaintiff and Respondent.


OPINION


RYLAARSDAM, Acting P.J.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1021.5&originatingDoc=I727962f609f911e1bc27967e57e99458&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I727962f609f911e1bc27967e57e99458&headnoteId=202646770201120220209101124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I727962f609f911e1bc27967e57e99458&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k3717/View.html?docGuid=I727962f609f911e1bc27967e57e99458&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1021.5&originatingDoc=I727962f609f911e1bc27967e57e99458&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I727962f609f911e1bc27967e57e99458&headnoteId=202646770201220220209101124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I727962f609f911e1bc27967e57e99458&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/102k876/View.html?docGuid=I727962f609f911e1bc27967e57e99458&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1021.5&originatingDoc=I727962f609f911e1bc27967e57e99458&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I727962f609f911e1bc27967e57e99458&headnoteId=202646770201320220209101124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0105535901&originatingDoc=I727962f609f911e1bc27967e57e99458&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0338576701&originatingDoc=I727962f609f911e1bc27967e57e99458&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0276515101&originatingDoc=I727962f609f911e1bc27967e57e99458&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0257553801&originatingDoc=I727962f609f911e1bc27967e57e99458&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Jaramillo v. County of Orange, 200 Cal.App.4th 811 (2011)
133 Cal.Rptr.3d 751, 33 IER Cases 62, 11 Cal. Daily Op. Serv. 13,715...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


*814  The County of Orange (the County) appeals from a judgment awarding former Orange
County Assistant Sheriff George Jaramillo (Jaramillo) backpay for the period from his March 2004
summary dismissal from the sheriff's department until his January 2007 plea of no contest to two
state law felony counts. The 2007 no contest plea made it impossible for him to continue to work
as a law enforcement officer in any event. (Gov.Code, § 1029; all further undesignated statutory
references are to that code.) There is no dispute that the summary termination without notice, or
the opportunity for an administrative appeal, violated the Public Safety Officers Procedural Bill
of Rights Act (POBRA), section 3300 et seq. (See generally Riverside Sheriffs' Assn. v. County
of Riverside (2011) 193 Cal.App.4th 20, 30, 122 Cal.Rptr.3d 197 (Riverside Sheriffs ) [dismissals
are considered punitive actions under POBRA and require opportunity for administrative appeal].)
The County argues, however, that the trial court erred in not affording preclusive effect either
to (a) Jaramillo's 2007 felony convictions, or (b) certain waivers he signed in 1998 and again in
2000 waiving *815  POBRA protections. For reasons explained below, the County's arguments
are unpersuasive. We affirm the judgment.


FACTS


1. The Firing
This appeal comes to us after a court trial giving judgment for respondent Jaramillo. Accordingly,
we are required to resolve all evidentiary conflicts, draw all reasonable factual inferences, and
uphold all express or implied findings in Jaramillo's favor, if supported by substantial evidence.
(People v. Alexander (2010) 49 Cal.4th 846, 883, 113 Cal.Rptr.3d 190, 235 P.3d 873.)


Jaramillo worked for the Garden Grove Police Department for 14 years. He left **754  the
department in 1997. He met Mike Carona in 1996 at a political breakfast. The two became friends.
Carona asked Jaramillo to become his campaign manager for Carona's upcoming run for county
sheriff. Jaramillo agreed. Carona won the election. Carona appointed four or five “assistant”
sheriffs to be right under him in the department hierarchy. One was Jaramillo. Another was Don
Haidl.


In 2002, a videotape surfaced showing Haidl's son and two of the latter's friends gang-raping
a comatose 16-year-old girl. The potential for political embarrassment of Carona was obvious.
Carona asked Jaramillo to speak to District Attorney Tony Rackaukas to try to have him go easy on
Don Haidl's son. Jaramillo objected. He thought it was “the wrong thing to do.” Carona insisted.
If Jaramillo did not approach Rackaukas, Carona would “look bad in front of Don Haidl.” Despite
his “real problem” with “talking to another department,” Jaramillo went to the district attorney.
The errand had no effect. Haidl's son and his two friends were prosecuted and ultimately convicted
of rape by intoxication and other related sexual crimes.
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But Jaramillo's hesitation about the Haidl errand did not sit well with Carona. More conflicts arose
between the two. Carona determined that one of his campaign donors should become a harbor
captain in the context of a new harbor contract with several beach cities. Jaramillo registered
his disapproval. In 2003, Jaramillo warned Carona about Carona's use of a sheriff's department
helicopter to conduct trysts with a number of women, one of whom was Jaramillo's former law
partner. Jaramillo also warned Carona about the practice of, in effect, selling badges and concealed
weapons permits to campaign donors.


Matters came to a head at a dinner meeting between Carona and Jaramillo in August 2003. Carona
planned a run for Lieutenant Governor in 2006. *816  Jaramillo told Carona that he wanted to
succeed Carona as county sheriff. Jaramillo wanted Carona's endorsement.


Carona told Jaramillo he would not endorse him. Jaramillo asked why. Carona said it was because
Jaramillo “was no longer being the loyal guy” he had been.


Jaramillo launched into his grievances against Carona. He was “done covering” for Carona. “I
pointed out to him that the function of my not being a loyal guy was that, instead of being the
clean-cut sheriff that I started out with, he was doing these things that were not only, in my opinion,
illegal, but they were just flat stupid, they were creating all sorts of grief for him and for me; and I
didn't want to be a party to that; and that from that day forward he needed to know, since we were
having an honest interaction, that I was done. I'm done covering with his wife. I'm done covering
for him at meetings. I'm done covering with members of the board of supervisors. He's got to find
somebody else to cover for him.”


The Sunday before March 17, 2004, Jaramillo and Carona met at a mutual friend's wedding.
Jaramillo wanted to “fix” the enmity that had developed between them. Carona rebuffed the olive
branch. The “train had left the station.” Jaramillo had “screwed” Carona.


Then came the firing. Carona called Jaramillo into a meeting on March 17, 2004. Present were
Carona, the County's human resources officer, four other sheriffs, and the county counsel. Carona
asked Jaramillo to resign. Jaramillo refused. He said he had “no reason” to resign. Carona then fired
him, making reference to a document Jaramillo had **755  signed in 2000 classifying Jaramillo
as an “at-will” employee.


Jaramillo knew his rights under POBRA. He had never seen a peace officer “just summarily
dismissed.” He told Carona he needed to have “some sort of a hearing.” The county human
resources officer asked Jaramillo to talk in his office. When he closed the door, she started to cry.
“This was the most unfair thing she had ever seen.” Jaramillo reiterated his request for a hearing.
She said, “there's nothing I can do.”
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Jaramillo never did receive an administrative hearing. He filed this lawsuit in 2005 on the first
anniversary of his firing.


2. The Indictments
Jaramillo had other problems besides the loss of his job. In March 2006, almost two years after
the firing, the Orange County Grand Jury handed down *817  a 13–count indictment, charging
Jaramillo with various crimes, including (1) lying to the grand jury in 2004 about whether his
wife had been paid $10,000 from a certain safety technology company, CHG Enterprises, and (2)
misappropriating public funds by using a sheriff's helicopter for personal travel.


About the same time (though our record is not precisely clear when) the United States Attorney's
Office for the Central District of California investigated Jaramillo and filed an information
charging Jaramillo with (1) willfully filing a false federal income tax return and (2) committing
“honest services fraud” under 18 U.S.C. sections 1341 and 1346.


Both sets of criminal charges were resolved in plea agreements. The state plea agreement involved
Jaramillo pleading no contest to the charges of misappropriation of public resources and perjury
before the grand jury. The federal plea agreement resulted in guilty pleas to the false tax return
and honest services fraud charges. The state plea agreement came first, on January 29, 2007. The
federal agreement came after, on March 12, 2007.


This lawsuit was in progress at the time. As a condition of accepting the federal plea agreement,
the federal district court judge required that any recovery Jaramillo might receive from this lawsuit
would have to be immediately paid back to Orange County as “restitution” for the honest services
fraud.


However, in February 2011, the Ninth Circuit set aside the honest services fraud conviction. (See
U.S. v. Jaramillo (9th Cir.2011) 413 Fed.Appx. 979 (Jaramillo I ).) The Ninth Circuit held that
under Skilling v. United States (2010), 561 U.S. 358, 130 S.Ct. 2896, 177 L.Ed.2d 619, Jaramillo
could not be convicted of honest services fraud because honest services fraud is limited to bribery
and kickback schemes. The Ninth Circuit ruled that the federal information charging him with
honest services fraud contained no allegations of bribery or kickbacks. (Jaramillo I, supra, at p.
1.) The Ninth Circuit also vacated and remanded the restitution order, which was based on the
honest services fraud count.


[1]  In this appeal Jaramillo has made a formal motion asking us to take judicial notice of the
Ninth Circuit's decision, filed between the opening and respondent's brief. We deny the motion as
unnecessary. (See Navellier v. Sletten (2002) 29 Cal.4th 82, 87, fn. 5, 124 Cal.Rptr.2d 530, 52 P.3d
703 [denying request to take judicial notice of Ninth Circuit opinion involving same parties as
“unnecessary”]; Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 45, fn. 9, 77
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Cal.Rptr.2d 709, 960 P.2d 513 [“A request for judicial notice of published material is unnecessary.
Citation to the *818  material is **756  sufficient.”].) All Jaramillo needed to do was to cite the
opinion. (Cal. Rules of Court, rule 8.1115; Farm Raised Salmon Cases (2008) 42 Cal.4th 1077,
1096, fn. 18, 72 Cal.Rptr.3d 112, 175 P.3d 1170 [Cal. court rules allow citation of unpublished
federal opinions].)


In the trial of this case, Jaramillo testified (on cross-examination) that the perjury count arose
out of his testimony concerning dealings he had with CHG Enterprises, a firm that was hoping
to market a device to law enforcement agencies that would disable the electronics in cars being
chased. He testified that, two or three years after a grand jury was investigating the relationship
between CHG and the sheriff's department, prosecutors read his earlier testimony and concluded
Jaramillo had committed perjury. Jaramillo testified in the case before us (over objection from the
County's attorney), that he had not committed perjury, but had pled no contest only because people
were using the district attorney's office to “destroy” him. “I pled no contest to stop the beating,”
by which he explained, “the destruction I was told about that would ultimately happen to George
Jaramillo and his family, it wasn't going away.”


As to the misappropriation of public funds, Jaramillo testified that he had ridden in a sheriff's
department helicopter from a hospital where he had just visited his comatose mother to catch a
JetBlue flight out of Long Beach to attend a White House function. When the story surfaced,
Jaramillo paid $241 to the County to reimburse it for the cost of the flight because Carona did not
want Carona's own use of the helicopter to come out. Jaramillo explained that the reason for his
no contest plea was personal and financial exhaustion. “But I came to the conclusion that I would
actually drop dead from exhaustion, be financially ruined or destroy my family if I continued to
fight a machine that was not interested in prosecution but rather persecution.”


3. This Case
The case was tried to the court in spring 2009. Despite the federal district court judge's restitution
order, Jaramillo was awarded $183,688.66 in net backpay, calculated on his salary and benefits
from March 17, 2004, to January 28, 2007. Almost all of that amount ($179,018.84) is to be paid
into the county retirement system for his benefit. The court also awarded $100 to Jaramillo as
“penalties” for two violations ($50 each) of POBRA.


The backpay award was based on the idea that Jaramillo's firing and the subsequent refusal of the
County to afford him an administrative hearing contravened three bodies of law: (1) POBRA; (2)
Fourteenth Amendment due process; and (3) Labor Code section 1102.5 (based on the idea that
Jaramillo had been fired for whistleblowing on Carona's activities).


*819  In posttrial proceedings the trial court awarded Jaramillo's lawyers about $8,400 in costs and
$336,800 in fees under section 1021.5 of the Code of Civil Procedure (private attorney general).
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(All references to section 1021.5 are to that code.) The County has filed separate timely appeals
from both the original judgment setting forth the backpay award and the injunction, and the “final
amended judgment” containing the attorney fee and cost order. This court has consolidated both
appeals.


DISCUSSION


1. “After–acquired Evidence” and Unclean Hands


a. After-acquired evidence
[2]  [3]  “After-acquired evidence” is a common law, equitable doctrine applicable **757
in employment termination cases. The doctrine “comes into play when, after an employee's
termination, the employer learns of employee wrongdoing that would have resulted in the
employee's discharge in any event.” (Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th 833,
842, 77 Cal.Rptr.2d 12 (Murillo ); see, e.g., Camp v. Jeffer, Mangels, Butler & Marmaro (1995)
35 Cal.App.4th 620, 639, 41 Cal.Rptr.2d 329 (Camp ) [where employer learned after discharge of
employed couple working as legal secretaries that felony convictions rendered them “not lawfully
qualified for their jobs,” couple could not “be heard to complain that they improperly lost them”].)


The County argues the trial court erred in failing to “apply” the doctrine here. The argument is
unconvincing. The trial court did apply the doctrine. It cut off the time for the accrual of Jaramillo's
backpay at the very day he pleaded no contest to two state law felonies. Arguably, though we do
not decide the matter, the accrual period might have stopped running earlier had an administrative
hearing been conducted and that administrative hearing established that Jaramillo engaged in
wrongdoing that “relate[d] directly” to his termination. (Camp, supra, 35 Cal.App.4th at p. 639,
41 Cal.Rptr.2d 329.) But having violated POBRA by denying Jaramillo the administrative hearing
the statute requires, the County cannot now be heard to say that his no contest pleas in state court
and guilty pleas in federal court retroactively meant he was unqualified for his job.


The statute that precludes employment in law enforcement after a felony conviction is section
1029. The key phrase in section 1029 is “has been convicted of a felony,” past tense. (Italics
added.) Under section 1029, a mere charge or allegation of felonious conduct is insufficient except
in one *820  peculiar circumstance, not applicable here: the case of a prior adjudication of mental
incompetence. (§ 1029, subd. (a)(4).)


b. Unclean hands
[4]  We need not address the issue of the precise standard of review that governs the equitable
defense of unclean hands. (See Brown v. Grimes (2011) 192 Cal.App.4th 265, 274–275, 120
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Cal.Rptr.3d 893 (Brown ) [noting differences among various appellate courts].) Regardless of
whether we apply an abuse of discretion, substantial evidence, or “question of fact” standard of
review (see ibid. [identifying three different standards which have been used by appellate courts] ),
the trial court was correct not to give preclusive effect to the defense. Again, it must be borne in
mind that Jaramillo was never convicted of any felony until January 29, 2007. Nor, even assuming
wrongful but nonfelonious behavior on Jaramillo's part, was he ever afforded an administrative
hearing. Since no wrongdoing was ever established until January 29, 2007, the same analysis we
have applied above to the after-acquired evidence doctrine applies to the unclean hands defense
as well.


[5]  However, even if, arguendo, unclean hands might apply more generally or broadly than the
after-acquired evidence doctrine, still no trial court error is shown. “ ‘Whether the defense [of
unclean hands] applies in particular circumstances depends on the analogous case law, the nature
of the misconduct, and the relationship of the misconduct to the claimed injuries.’ ” (Fladeboe v.
American Isuzu Motors, Inc. (2007) 150 Cal.App.4th 42, 56, 58 Cal.Rptr.3d 225.) The focus is the
equities of the relationship between the parties, and specifically whether the unclean hands affected
the transaction at issue. (E.g., **758  Brown, supra, 192 Cal.App.4th at p. 283, 120 Cal.Rptr.3d
893 [“The unclean hands emanating from the Brown-Ross agreement did not directly affect or
infect the relationship between Grimes and Brown and, most importantly, was not inequitable
conduct towards Grimes.”]; Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton, LLP
(2005) 133 Cal.App.4th 658, 680, 35 Cal.Rptr.3d 31 [“It has long been held that the misconduct
asserted in an unclean hands defense must be sufficiently related to the matter currently before
the court.”]; Kendall–Jackson Winery, Ltd. v. Superior Court (1999) 76 Cal.App.4th 970, 987, 90
Cal.Rptr.2d 743 [“A jury could find that Gallo's inequitable conduct occurred in the transaction
related directly to the matter before the court—the marketing of Turning Leaf wine to compete
with Vintner's Reserve wine—and affects the equitable relationship between the litigants.”].) The
misconduct must “ ‘infect the cause of action before the court.’ ” (Moriarty v. Carlson (1960)
184 Cal.App.2d 51, 57, 7 Cal.Rptr. 282, quoting Carman v. Athearn (1947) 77 Cal.App.2d 585,
598, 175 P.2d 926 [“The misconduct must infect the cause of action before the court. *821  Relief
is not denied because the plaintiff may have acted improperly in the past or because such prior
misconduct may indirectly affect the problem before the court.”].)


Here, looking at the nature of the misconduct, the relationship of the misconduct to the claimed
injuries, the equitable relationship between the litigants and whether the misconduct infects the
cause of action before the court, one fact cannot be avoided: None of the wrongful conduct to which
Jaramillo has admitted was related to his summary termination on March 17, 2004, by Carona.


Jaramillo was not fired because he did not include certain income from the CHG firm on his tax
returns. He was not fired because he allegedly committed perjury in a grand jury investigation
concerning the CHG firm. And he was not fired for the helicopter ride to catch a plane at Long
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Beach Airport. He was not even fired for the “honest services fraud” which the Ninth Circuit later
set aside in Jaramillo I. He was fired because Carona doubted his personal loyalty to Carona, and
Carona thought he had the power, under the 1998 and 2000 waivers, to unilaterally fire Jaramillo if
he incurred Carona's personal “displeasure.” We address the legal efficacy of those waivers next.


2. The Waivers


a. The wording
On December 31, 1998, just before he was appointed assistant sheriff, Jaramillo signed a formal
“waiver of rights.” It was a short, three-paragraph document that made no direct reference to
POBRA, except perhaps obliquely in its provision for firing without notice. In essence, it told
Jaramillo he was an at-will employee. Its substantive provisions were: (a) Jaramillo understood
the County's board of supervisors “require[d] their executive management staff to serve solely at
the pleasure” of the County Sheriff and Jaramillo was only being offered the job on the condition
of signing the waiver. (b) Jaramillo agreed to “serve solely at the pleasure” of the County Sheriff,
“i.e., at will.” And (c) Jaramillo agreed he could be “released from this position at any time without
notice.”


Jaramillo signed another waiver on February 28, 2000. Again it was a short, one-page document.
Again there was no direct reference to POBRA. The closest the document came was to make
an implicit reference to existing rights to notice, cause, and appeal that were being waived. The
substantive provisions of the 2000 waiver tracked those of the December 31, **759  1998 waiver,
i.e., affirmed that Jaramillo served “solely” at the “pleasure and *822  discretion” of the County
Sheriff. But it spelled out a few more rights that Jaramillo was waiving: Jaramillo could be
terminated “at any time without notice, cause or rights of appeal.” It also added the sweetener
of a severance package. Jaramillo agreed that “if terminated by the Sheriff-Coroner,” he would
“receive a severance package consisting of 90 calendar days of pay and health benefits from date
of termination.”


b. Analysis
[6]  To date, there is only one case which has addressed the issue of whether, and if so, under
what circumstances, rights under POBRA may be waived. That is the Supreme Court decision in
County of Riverside v. Superior Court (2002) 27 Cal.4th 793, 118 Cal.Rptr.2d 167, 42 P.3d 1034
(County of Riverside ). Because the parties disagree over how County of Riverside applies to the
case before us, an extended discussion of the Supreme Court's opinion is required.


The high court in County of Riverside was divided over whether rights under POBRA could ever be
waived at all. The three dissenters took the position that (1) Civil Code section 3513 (rights under
law established for a “public reason” cannot be waived) in combination with (2) prior case law
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holding that POBRA was established for a public purpose (Burden v. Snowden (1992) 2 Cal.4th
556, 567, 7 Cal.Rptr.2d 531, 828 P.2d 672) flatly precluded any possibility of waiver. (County of
Riverside, supra, 27 Cal.4th at p. 809, 118 Cal.Rptr.2d 167, 42 P.3d 1034 (dis. opn. of Werdegar,
J.) [“I thus find that Civil Code section 3513 compels the conclusion the procedural protections our
Legislature has provided to public safety officers may not be waived.”].) The majority, however,
was willing to allow for the possibility of a valid “limited waiver” of rights under POBRA, but such
a waiver would have to be narrow and “serve” the public purpose of POBRA, not “undermine” it.
(Id. at pp. 805–806, 118 Cal.Rptr.2d 167, 42 P.3d 1034.)


The factual circumstances giving rise to County of Riverside were unusual. A city's police
department was disbanded, with the county taking over the city's previous law enforcement
responsibilities. For continuity's sake, the county offered immediate, but probationary,
employment to the city's former officers. Part of the conditions of probation was a waiver of the
right the officers previously had, under POBRA, to review any background investigation. One
of the officers who had been switched from city to county employment had been the subject
of misconduct allegations while previously employed by the city. While that officer was still
on probation the county dismissed him, but gave no reason. The officer was unable to obtain
employment with other law enforcement agencies, and sued the county seeking disclosure of
the county's background investigation file. The trial *823  court ordered the county to provide
redacted copies of two documents in the file, the county petitioned for a writ of mandate
challenging the trial court's decision, the appellate court denied that request, and so the issue of the
POBRA waiver was set up for the deliberation of the Supreme Court when it granted the county's
petition for review. (County of Riverside, supra, 27 Cal.4th at pp. 796–798, 118 Cal.Rptr.2d 167,
42 P.3d 1034.)


On the waiver issue, the County of Riverside majority first announced a rule against any “blanket”
waivers of POBRA rights. (County of Riverside, supra, 27 Cal.4th at p. 804, 118 Cal.Rptr.2d 167,
42 P.3d 1034 [“Therefore, we think the Bill of Rights Act is, like many other statutory schemes
enacted for the protection of a **760  class of employees, not subject to blanket waiver.”].)


But then the court defined the waiver issue before it narrowly. It noted that the case arose where a
peace officer had been effectively hired without the usual background investigation required of new
recruits. (See County of Riverside, supra, 27 Cal.4th at pp. 798–799, 118 Cal.Rptr.2d 167, 42 P.3d
1034 [noting requirement of background investigation prior to hiring]; id. at p. 805 [defining issue
as whether an “applicant” can waive POBRA rights “with respect to a background investigation,
while otherwise retaining” other rights under POBRA].) Thus the court focused on the anomalous
conflation, in the case before it, of the county's dual roles of prehiring investigator and posthiring
“actual ” employer. (Id. at p. 805, 118 Cal.Rptr.2d 167, 42 P.3d 103 4, original italics.) Under
such circumstances, the majority noted, there was the danger that a waiver of POBRA rights vis-
à-vis background investigations could mean that a newly appointed peace officer would have “no
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rights” under POBRA, and if that was the case, the result would be unacceptable because POBRA's
purpose of promoting stable employer-employee relations would be “undermine [d].” (Ibid.)


But then the County of Riverside court articulated a distinction that would ultimately carry the
day for the county. The court accepted a distinction between files relating to prehiring conduct
and posthiring conduct. (County of Riverside, supra, 27 Cal.4th at p. 806, 118 Cal.Rptr.2d 167,
42 P.3d 1034.) To the “limited extent” of matters arising “prior to ” employment with the county,
the County of Riverside court was willing to enforce the waiver. (Ibid., original italics [“To that
limited extent, we agree with the County that an employee may waive the protections of the Bill
of Rights Act.”].)


The majority's point in enforcing the waiver was that the waiver would not “undermine” POBRA.
(County of Riverside, supra, 27 Cal.4th at p. 806, 118 Cal.Rptr.2d 167, 42 P.3d 1034 [“Where the
employee's waiver is limited to an investigation of matters that arose prior to employment, and
where the waiver expires after one year, so the employee is not subject to continuing investigation
long after *824  being hired, enforcement of the waiver would not particularly undermine the
public purpose of the Act.”].) Indeed, the court noted the paradox that the particular waiver before
it actually “serve [d]” the “public purpose” of POBRA by “facilitating an earlier hiring date for new
peace officers who are transferring from other agencies.” (Ibid.) And in fact it was the invocation
of the undermining-serving test which was the main difference between the County of Riverside
majority and dissenters: For the majority, a limited waiver in the prehiring context that served, and
certainly did not undermine, the purposes of POBRA was enforceable.


The dissenters thought that the majority had focused on the wrong question altogether. For the
dissenters, the relevant question was not whether the waiver undermined or served POBRA's
public purposes. They saw a blanket prohibition on waivers, period. (See County of Riverside,
supra, 27 Cal.4th at p. 809, 118 Cal.Rptr.2d 167, 42 P.3d 1034 (dis. opn. of Werdegar, J.) [“That
on the particular facts of the case a waiver would or would not undermine the public purpose
underlying the statutory scheme is irrelevant. We are not at liberty to second-guess the wisdom of
the Legislature's blanket prohibition of waivers of rights granted for a public benefit....”].)


There are several reasons the 1998 and 2000 waivers before us do not fit within the small class of
“limited” waivers allowed by **761  County of Riverside. First, these waivers were in substance
blanket waivers, waiving important rights (notice and administrative hearing in particular) under
POBRA. All seven justices in County of Riverside were clear in their condemnation of “blanket”
POBRA waivers.


Second, unlike the waiver upheld in County of Riverside, the 1998 and 2000 waivers here were
entirely prospective. While the officer in County of Riverside had “full knowledge” that his waiver
might result in the disclosure of allegations made against him when he worked for his previous
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employer (see County of Riverside, supra, 27 Cal.4th at p. 807, 118 Cal.Rptr.2d 167, 42 P.3d 1034
[“he knew or should have known that he might find himself in his current situation”] ), Jaramillo
here had no reason to suspect he was in his boss's ill graces when he signed the 1998 and 2000
waivers. (The record in fact is just the opposite. Carona himself told Jaramillo the 2000 waiver
had no effect and was implemented so as to “present” some holdover sheriffs from the previous
administration with the “opportunity to retire.”)


Third, and most importantly, applying the County of Riverside majority test, the waivers here
would clearly undermine POBRA and not serve it. If these waivers were enforced, the protections
afforded high-ranking peace officers by POBRA could be easily circumvented. And we know
that POBRA applies even to chiefs of police. *825  (Binkley v. City of Long Beach (1993) 16
Cal.App.4th 1795, 20 Cal.Rptr.2d 903; Gray v. Gustine (1990) 224 Cal.App.3d 621, 273 Cal.Rptr.
730.) If it applies to police chiefs, it applies to assistant sheriffs, and in fact the County makes no
argument that assistant sheriffs do not come within the ambit of POBRA.


The County does make a related argument, though, that the trial court erred by ignoring the
overall effect of the waivers, which was, after all, to categorize Jaramillo as an “at-will” employee.
But that argument is duplicative of its general waiver argument, albeit if anything, the argument
underscores the tendency of these waivers to undermine the purposes of POBRA. To make a high-
ranking peace officer an at-will employee is, in effect and as happened here, to strip that officer of
the rights to notice of discipline and an administrative hearing that are central to POBRA.


3. Labor Code section 1102.5
[7]  An independent basis for the trial court's judgment was that Jaramillo was fired in
contravention of the state employee whistleblower statute, Labor Code section 1102.5. The
applicable subdivision of the statute, subdivision (b), provides: “An employer may not retaliate
against an employee for disclosing information to a government or law enforcement agency, where
the employee has reasonable cause to believe that the information discloses a violation of state or
federal statute, or a violation or noncompliance with a state or federal rule or regulation.”


The record indicates that Carona himself was the sole recipient of Jaramillo's whistleblowing.
Jaramillo warned Carona directly about Carona's “illegal” and “flat stupid” use of the County
helicopter as a place for his sexual assignations. He also warned Carona about Carona's practice
of “selling” badges and concealed weapons permits to campaign contributors.


There is some discussion in the briefs as to whether Jaramillo might have also gone to Orange
County District Attorney Tony Rackaukas about some illegal activity on Carona's part. The record,
however, will not support any such finding. When asked “did you at any time go to Tony Rackaukas
and say, ‘District Attorney Rackaukas, Michael **762  Carona has engaged in illegal conduct or
is engaging in illegal conduct, and he needs to be investigated?’ ” Jaramillo's answer was a firm,
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“I did not.” While the record shows that Rackaukas and Jaramillo often lunched or dined together
and had an “ongoing dialog,” in light of Jaramillo's unequivocal answer to the illegal conduct
question we must proceed on the basis that his only whistleblowing as such was done directly to
Carona himself.


That said, there is no question that Jaramillo's warning to Carona fits within the literal definition
of whistleblowing under *826  Labor Code section 1102.5. Jaramillo did indeed “disclos[e]
information” to a “law enforcement agency,” namely the Orange County Sheriff's Department
(in fact, the very top officer in that law enforcement agency), and the information “disclose[d]”
violations of state and federal statutes. At the very least we may note that Jaramillo's warnings
about selling badges and concealed weapons permits were harbingers of a later federal indictment
of Carona for giving Haidl a “ ‘Get Out of Jail Free’ Card.” (United States v. Carona (C.D.2008,
SA CR 06–224–AG, May 2, 2008) 2008 WL 1970199 at pp. 1–2 [noting that count one of a
federal indictment “alleges that in exchange for money and gifts from Don Haidl, Michael Carona
‘provided co-conspirator Haidl with full access to the resources of the Orange County Sheriff's
Department and a “Get Out of Jail Free” card....’ ”].)


In this appeal the County does not attempt to argue that Jaramillo's warnings to Carona do not fall
within the literal meaning of Labor Code section 1102.5. Rather, the County, relying on a Federal
Circuit case, Huffman v. Office of Personnel Management (Fed.Cir.2001) 263 F.3d 1341 (Huffman
), argues that a report to one's own employer negates any “factual basis for finding the required
nexus between” Jaramillo's firing and his statements to Carona. The underlying point, of course,
is that Jaramillo did his whistleblowing where only the wrongdoer himself could hear the whistle.


There are two reasons the County's argument is not persuasive. First, California precedent is to the
direct contrary. (Gardenhire v. Housing Authority (2000) 85 Cal.App.4th 236, 242, 101 Cal.Rptr.2d
893 (Gardenhire ) [housing authority employee who reported to authority commissioners that
contract mover was attempting to pad moving bills by arranging for moving on weekends and
holidays not precluded from suing for retaliation for her subsequent firing].) While Gardenhire
is cited and relied upon in Jaramillo's respondent's brief, the County does not address the case in
its own reply brief.


Second, Huffman, the authority relied on by the County, is inapposite. Huffman was a case that
construed the federal Whistleblower Protection Act of 1989. (Pub.L. No. 101-12 (Apr. 10, 1989)
103 Stat. 16). (Huffman, supra, 263 F.3d at p. 1344.) The federal statute is broader than California's
Labor Code section 1102.5. While California's statute is pegged on a “violation” of state or federal
statutes or regulations, the federal statute includes warnings of “ ‘a gross waste of funds.’ ” (See id.
at p. 1347, quoting 5 U.S.C. § 2302(b)(8)(A).) Given that breadth, the Huffman court was naturally
reluctant to hold that an employee who told his supervisor that a particular services contract
constituted a “ ‘gross waste of funds and gross mismanagement’ ” (id. at p. 1345) came within the
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purview of the federal statute. Said the Huffman court: “ ‘Discussion and even disagreement with
supervisors over job-related activities is a normal part of most occupations. It is *827  entirely
ordinary for an employee to fairly and reasonably disagree with a supervisor who overturns the
employee's decision.’ ” (Id. at p. 1348.) In the **763  case before us, by contrast, we do not have
an “entirely ordinary” disagreement about a fairly debatable contract. At the very least, Jaramillo
warned Carona about the illegality of selling badges (“get-out-of-jail-free cards”) to campaign
contributors.


Finally, we observe that the County's real complaint is about the wording of the statute itself. We
recognize the anomaly here. A report of wrongdoing to the very person who is engaged in the
wrongdoing is covered by the statute when the wrongdoer also happens to be the county sheriff,
who, under the circumstances, may be the last person who might be willing to do anything about
it. (But see our discussion below on the topic of whether the injunction obtained by Jaramillo
established a “public benefit.”) But that anomaly is properly addressed to the Legislature, not this
court.


4. Injunctive Relief
[8]  Part of the judgment is a provision requiring the County to amend its executive management
waiver forms to expressly include language that no POBRA rights are included. The County argues
that Jaramillo, having been fired and unable to return to police work after his 2007 convictions,
had no standing to request such an order since he could no longer benefit by it. The argument fails
because under section 3309.5, once the court found a violation of POBRA, it had no choice but to
order an “appropriate injunction,” regardless of Jaramillo's own standing.


The County argues, in its reply brief, that section 3309.5 is limited to injunctions that prevent
the relevant police department from taking any punitive action against “the public safety
officer.” (Original underscoring.) The County's argument, however, relies on a misquotation of
the statute.


Here is what the County says in its reply brief: “Instead, Plaintiff relies on Government Code
§ 3309.5(d)(1) which relates to the issuance of injunctive relief to prohibit ‘the public safety
department from taking any punitive action against the public safety officer.’ (Emphasis added.)
The statute, on its face, has no relevance to this action where ‘the public safety officer’, i.e.,
Plaintiff, can never be employed by the County, and he will never have any ‘punitive action’ taken
against him in the future—since he is a convicted felon who will never be employed with the
County.”


Now here is what section 3309.5, subdivision (d)(1) actually says, in its entirety: “In any case
where the superior court finds that a public safety department has violated any of the provisions
of this chapter, the court shall *828  render appropriate injunctive or other extraordinary relief
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to remedy the violation and to prevent future violations of a like or similar nature, including, but
not limited to, the granting of a temporary restraining order, preliminary injunction, or permanent
injunction prohibiting the public safety department from taking any punitive action against the
public safety officer.” (Italics added.)


As the italicized words show, the trial court was required to render appropriate injunctive relief to
prevent future violations of POBRA of a similar nature to the one experienced by Jaramillo. The
County has ignored the words “including, but not limited to” in the statute.


5. Attorney Fees
The County makes two basic arguments regarding attorney fees. First, it contends on various
grounds that no attorney fees should have been awarded at all. Second, it contends that even if
some fees should have been awarded, they were too high.


**764  a. Arguments against any fees at all
[9]  The Ninth Circuit not only reversed Jaramillo's conviction for honest services fraud, but it
vacated and remanded the restitution ruling. Since the Ninth Circuit's opinion was clear that the
basis for the restitution ruling was the now vacated count for honest services fraud against the
County, that leaves only Jaramillo's conviction for filing a false federal tax return. The victim of
that crime was not the County. Therefore there is no basis, originating in the federal conviction,
to prevent an award of fees to Jaramillo if fees are otherwise appropriate. In the wake of the Ninth
Circuit reversal in Jaramillo I, the County offers no defense in its reply brief of the arguments
based on the federal district court's now vacated restitution order made in its opening brief.


Four of the five arguments presented against the award of any fees at all are predicated on the
viability of the federal district court's restitution order. The argument that the large amount of
the fee award “cannot be reconciled” with the de minimis nature of a total of $100 in fines is
unpersuasive. The argument is impliedly premised on the theory that Jaramillo obtained no real
recovery against the County, because he would have to give the backpay award back anyway.
Under Jaramillo I, that is no longer true. The argument that the fee award was improperly styled
as a “cost” order is also only relevant as to the issue of the trial court's circumvention of the federal
district court's attempt to recapture for the County any fee award against the County. The same
may be said for the argument that the trial court violated principles *829  of “comity.” With the
Ninth Circuit ruling, both state trial court judgment and the federal court are now in sync.


[10]  The County, however, presents one argument that is not dependent on the federal district
court's restitution order. The County contends that Jaramillo's litigation does not qualify under the
private attorney general statute, section 1021.5, because it did not confer a significant benefit on
a large class of persons. Actually, there are three elements to a private attorney general fee award
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under the statute, (1) “the enforcement of an important right affecting the public interest,” (2) the
conferring of a “significant benefit” on “the general public or a large class of individuals” and (3)
“the necessity and financial burden of private enforcement renders the award appropriate.” (New
West Charter Middle School v. Los Angeles Unified School Dist. (2010) 187 Cal.App.4th 831, 848–
849, 114 Cal.Rptr.3d 504.) The County makes no argument as to the last of these elements, and
in the context of this case, the first two elements, i.e., the importance of the right and the benefit
conferred, may be considered together.


Here, both “public interest” and “large class” of people prongs are present. The injunction does
not just protect those few executive level sheriffs who will now know that they are not waiving
POBRA protections. It will also inure to the benefit of the citizens and taxpayers of the County by
lessening the probabilities of abuse and corruption in the sheriff's office.


This is where the attorney fee issue meets the whistleblower issue. Under the injunction, any person
occupying the office of the county sheriff will not be able to assume, as this record shows Sheriff
Carona did, that he or she may ignore warnings of wrongdoing (or even mere mismanagement)
from high-level sheriffs and then be able to cover up the fact of those warnings with an in-
the-corner “at-will” termination. Assistant sheriffs and other executive-level peace officers will
clearly have the right to a “name-clearing” administrative hearing. (See **765  Binkley, supra,
16 Cal.App.4th at p. 1807, 20 Cal.Rptr.2d 903.) Any attempt to hush up a whistleblower by
termination without an administrative hearing would be futile.


In this case, for example, if the injunction had been in effect in March 2004, Sheriff Carona would
have known that he could not just fire Assistant Sheriff Jaramillo without any public consequences.
He would have known that at the very least Jaramillo would be entitled to an administrative
hearing. Perhaps, under such circumstances, Carona might have been willing to heed Jaramillo's
counsel and curtail his wayward ways.


b. Amount of fees
[11]  The County's final argument concerns the amount of fees. Three points are argued: (1)
Jaramillo's counsel's practice of making billing entries in *830  “blocked” style with “vague
and ambiguous descriptions”; (2) Jaramillo's counsel's inclusion of 18.2 hours spent on federal
sentencing; and (3) a 15 percent fee multiplier. We should note here that Jaramillo's counsel's fee
request does indeed consist of very general entries, e.g., “Trial prep.” for the five hours spent on
April 19, 2009, or “T/C—Client” for the 0.3 hours spent July 21, 2009.


[12]  The amount of fees under section 1021.5 is classically tested under the abuse of discretion
standard. (E.g., Riverside Sheriff's Ass'n v. County of Riverside (2007) 152 Cal.App.4th 414, 421,
61 Cal.Rptr.3d 295 [in POBRA case applying section 1021.5, noting that review for the “amount
of fees” was abuse of discretion standard].)
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[13]  On the first argument, block billing is not objectionable “per se,” though it certainly does
increase the risk that the trial court, in a reasonable exercise of its discretion, will discount a fee
request. (Christian Research Institute v. Alnor (2008) 165 Cal.App.4th 1315, 1325, 81 Cal.Rptr.3d
866.) Block billing is particularly problematic in cases where there is a need to separate out work
that qualifies for compensation under section 1021.5 from work that does not. (See Bell v. Vista
Unified School Dist. (2000) 82 Cal.App.4th 672, 689, 98 Cal.Rptr.2d 263 (Bell ) [block billing
made it “virtually impossible” to separate out compensable Ralph M. Brown Act violation work
from other work].) Here, however, one fact stands out, justifying block billing in the peculiar facts
of this case: Until Jaramillo I came down in February of 2011, Jaramillo faced the prospect of
further proceedings in the federal court on the honest services fraud charge, and so his counsel,
prudently, took pains not to disclose attorney-client confidences or work product impressions in
his billing entries. Moreover, in this case, unlike Bell, there was no need to separate out covered
from uncovered work (we address the federal work issue immediately below), so the trial court was
certainly reasonable in accepting blocked entries given the criminal exposure that Jaramillo faced.


As to the second argument, this very appeal itself demonstrates the direct relationship between the
federal district court's sentencing order, the unclean hands defense, and the attorney fee question.
Moreover, the work concerning the effect of the federal restitution order would obviously bear on
the question of whether Jaramillo himself might have to pay his counsel's fees, or if they might
be paid for Jaramillo by the County.


Finally, a 15 percent multiplier is reasonable given that all the circumstances of the case, including
a contingency fee agreement and the possibility that Jaramillo's counsel faced, at the very least, a
degree of public opprobrium (and perhaps quite rightly so) for Jaramillo's role in the **766  Haidl
case and his own dealings with the CHG firm.


*831  DISPOSITION


The judgment is affirmed. Respondent is to recover his costs on appeal. We also deem his work
on this appeal to qualify under section 1021.5.


The trial court will have discretion to assess the proper reasonable amount of fees on appeal in
further proceedings.


WE CONCUR: MOORE and FYBEL, JJ.
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131 S.Ct. 1325
Supreme Court of the United States


Kevin KASTEN, Petitioner,
v.


SAINT–GOBAIN PERFORMANCE PLASTICS CORPORATION.


No. 09–834.
|


Argued Oct. 13, 2010.
|


Decided March 22, 2011.


Synopsis
Background: Employee brought action against employer alleging retaliation in violation of
Fair Labor Standards Act (FLSA). The United States District Court for the Western District of
Wisconsin, Barbara B. Crabb, J., 619 F.Supp.2d 608, granted summary judgment for employer.
Employee appealed. The United States Court of Appeals for the Seventh Circuit, Flaum, Circuit
Judge, 570 F.3d 834, affirmed. Certiorari was granted.


[Holding:] The Supreme Court, Justice Breyer, held that anti-retaliation provision of FLSA
protects oral as well as written complaints of violation of the Act, abrogating Lambert v. Genesee
Hospital, 10 F.3d 46.


Vacated and remanded.


Justice Scalia, joined in part by Justice Thomas, filed dissenting opinion.


Justice Kagan took no part in the consideration or decision of the case.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (14)


[1] Statutes Construction based on multiple factors
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Interpretation of a statutory phrase depends upon reading the whole statutory text,
considering the purpose and context of the statute, and consulting any precedents or
authorities that inform the analysis.


32 Cases that cite this headnote


[2] Labor and Employment Protected activities
Anti-retaliation provision of the Fair Labor Standards Act (FLSA) protects oral as well as
written complaints of a violation of the Act; abrogating Lambert v. Genesee Hospital, 10
F.3d 46. Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


117 Cases that cite this headnote


[3] Labor and Employment Fair Labor Standards Act
By setting forth substantive wage, hour, and overtime standards, the Fair Labor Standards
Act (FLSA) seeks to prohibit labor conditions detrimental to the maintenance of the
minimum standard of living necessary for health, efficiency, and general well-being of
workers. Fair Labor Standards Act of 1938, § 2(a), 29 U.S.C.A. § 202(a).


22 Cases that cite this headnote


[4] Labor and Employment Actions
Labor and Employment Investigations in general
Fair Labor Standards Act (FLSA) relies for enforcement of its substantive wage, hour,
and overtime standards, not upon continuing detailed federal supervision or inspection
of payrolls, but upon information and complaints received from employees seeking to
vindicate rights claimed to have been denied. Fair Labor Standards Act of 1938, § 2(a),
29 U.S.C.A. § 202(a).


23 Cases that cite this headnote


[5] Labor and Employment Wages and Hours
Anti-retaliation provision of the Fair Labor Standards Act (FLSA) makes the Act's
enforcement scheme effective by preventing fear of economic retaliation from inducing
workers quietly to accept substandard conditions. Fair Labor Standards Act of 1938, §
15(a)(3), 29 U.S.C.A. § 215(a)(3).


18 Cases that cite this headnote
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[6] Labor and Employment Conditions precedent in general
Fair Labor Standards Act (FLSA) requires fair notice to an employer that an employee
is making a complaint that could subject the employer to a later claim of retaliation. Fair
Labor Standards Act of 1938, §§ 1, 15(a)(3), 29 U.S.C.A. §§ 201, 215(a)(3).


120 Cases that cite this headnote


[7] Labor and Employment Protected activities
Phrase “filed any complaint,” as used in the anti-retaliation provision of the Fair Labor
Standards Act (FLSA), which forbids employers to discharge or in any other manner
discriminate against any employee because such employee has filed any complaint
or instituted or caused to be instituted any proceeding under or related to the Act,
contemplates some degree of formality, certainly to the point where the recipient has
been given fair notice that a grievance has been lodged and does, or should, reasonably
understand the matter as part of its business concerns. Fair Labor Standards Act of 1938,
§ 15(a)(3), 29 U.S.C.A. § 215(a)(3).


220 Cases that cite this headnote


[8] Labor and Employment Protected activities
Complaint is “filed” within the meaning of the anti-retaliation provision of the Fair Labor
Standards Act (FLSA) when a reasonable, objective person would have understood the
employee to have put the employer on notice that the employee is asserting statutory rights
under the Act. Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


99 Cases that cite this headnote


[9] Labor and Employment Protected activities
To fall within the scope of the anti-retaliation provision of the Fair Labor Standards Act
(FLSA), a complaint must be sufficiently clear and detailed for a reasonable employer to
understand it, in light of both content and context, as an assertion of rights protected by
the statute and a call for their protection. Fair Labor Standards Act of 1938, § 15(a)(3),
29 U.S.C.A. § 215(a)(3).


299 Cases that cite this headnote


[10] Administrative Law and Procedure Compensation;  wages and hours
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Labor and Employment Proceedings
Given Congress' delegation of enforcement powers to federal administrative agencies, the
court, in interpreting statutory language found in the anti-retaliation provision of the Fair
Labor Standards Act (FLSA), would give a degree of weight to the agencies' views about
the meaning of the enforcement language at issue. Fair Labor Standards Act of 1938, §§
15(a)(3), 16(c), 29 U.S.C.A. §§ 215(a)(3), 216(c).


11 Cases that cite this headnote


[11] Administrative Law and Procedure Permissible or reasonable construction
Agency views that were reasonable, that were consistent with statutory language, and
that had been held for a sufficient length of time to suggest that they reflected careful
consideration, not post hoc rationalization, added force to the court's interpretation of
statutory language.


7 Cases that cite this headnote


[12] Criminal Law Liberal or strict construction;  rule of lenity
“Rule of lenity” leads a court to favor a more lenient interpretation of a criminal statute
when, after consulting traditional canons of statutory construction, the court is left with
an ambiguous statute.


25 Cases that cite this headnote


[13] Criminal Law Liberal or strict construction;  rule of lenity
Rule of lenity may apply when a statute with criminal sanctions is applied in a noncriminal
context.


21 Cases that cite this headnote


[14] Federal Courts Presentation of Questions Below or on Review;  Record;  Waiver
United States Supreme Court does not normally consider a separate legal question not
raised in the certiorari briefs. U.S.Sup.Ct.Rule 15(2), 28 U.S.C.A.
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**1327  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Timber
& Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.


Petitioner Kasten brought an antiretaliation suit against his former employer, respondent (Saint–
Gobain), under the Fair Labor Standards Act of 1938(Act), which provides minimum wage,
maximum hour, and overtime pay rules; and which forbids employers “to discharge ... any
employee because such employee has filed any complaint” alleging a violation of the Act, 29
U.S.C. § 215(a)(3). In a related suit the District Court found that Saint–Gobain violated the Act
by placing timeclocks in a location that prevented workers from receiving credit for the time they
spent donning and doffing work-related protective gear. In this suit Kasten claims that he was
discharged because he orally complained to company officials about the timeclocks. The District
Court granted Saint–Gobain summary judgment, concluding that the Act's antiretaliation provision
did not cover oral complaints. The Seventh Circuit affirmed.


Held: The scope of the statutory term “filed any complaint” includes oral, as well as written,
complaints. Pp. 1330 – 1336.


(a) The interpretation of the statutory phrase “depends upon reading the whole statutory text,
considering the [statute's] purpose and context ..., and consulting any precedents or authorities
that inform the analysis.” Dolan v. Postal Service, 546 U.S. 481, 486, 126 S.Ct. 1252, 163
L.Ed.2d 1079. The text, taken alone, cannot provide a conclusive answer here. Some dictionary
definitions of “filed” contemplate a writing while others permit using “file” in conjunction with
oral material. In addition to dictionary definitions, state statutes and federal regulations sometimes
contemplate oral filings, and contemporaneous judicial usage shows that oral filings were a known
phenomenon at the time of the Act's passage. Even if “filed,” considered alone, might suggest
a narrow interpretation limited to writings, “any complaint” suggests a broad interpretation that
would include an oral complaint. Thus, the three-word phrase, taken by itself, cannot answer
the interpretive question. The Act's other references to “filed” also do not resolve the linguistic
question. Some of those provisions involve filed material that is virtually always in writing; others
specifically require a writing, and the remainder, like the provision here, leave the oral/written
question unresolved. Since “filed any complaint” lends itself linguistically to the broader, “oral”
interpretation, the use of broader language in other statutes' antiretaliation provisions does not
indicate whether Congress did or did not intend to leave oral grievances unprotected here. Because
the text, taken **1328  alone, might, or might not, encompass oral complaints, the Court must
look further. Pp. 1330 – 1333.
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(b) Several functional considerations indicate that Congress intended the antiretaliation provision
to cover oral, as well as written, complaints. Pp. 1333 – 1336.


(1) A narrow interpretation would undermine the Act's basic objective, which is to prohibit
“labor conditions detrimental to the maintenance of the minimum standard of living necessary
for health, efficiency, and general well-being of workers,” 29 U.S.C. § 202(a). The Act relies
for enforcement of its substantive standards on “information and complaints received from
employees,” Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S. 288, 292, 80 S.Ct. 332, 4 L.Ed.2d
323, and its antiretaliation provision makes the enforcement scheme effective by preventing “fear
of economic retaliation” from inducing workers “quietly to accept substandard conditions,” ibid.
Why would Congress want to limit the enforcement scheme's effectiveness by inhibiting use of
the Act's complaint procedure by those who would find it difficult to reduce their complaints to
writing, particularly the illiterate, less educated, or overworked workers who were most in need
of the Act's help at the time of passage? Limiting the provision's scope to written complaints
could prevent Government agencies from using hotlines, interviews, and other oral methods to
receive complaints. And insofar as the provision covers complaints made to employers, a limiting
reading would discourage using informal workplace grievance procedures to secure compliance
with the Act. The National Labor Relations Act's antiretaliation provision has been broadly
interpreted as protecting workers who simply “participate[d] in a [National Labor Relations] Board
investigation.” NLRB v. Scrivener, 405 U.S. 117, 123, 92 S.Ct. 798, 31 L.Ed.2d 79. The similar
enforcement needs of this related statute argue for a broad interpretation of “complaint.” The Act's
requirement that an employer receive fair notice of an employee's complaint can be met by oral,
as well as written, complaints. Pp. 1333 – 1335.


(2) Given the delegation of enforcement powers to federal administrative agencies, their views
about the meaning of the phrase should be given a degree of weight. The Secretary of Labor has
consistently held the view that “filed any complaint” covers both oral and written complaints.
The Equal Employment Opportunity Commission has set out a similar view in its Compliance
Manual and in multiple briefs. These views are reasonable and consistent with the Act. And the
length of time they have been held suggests that they reflect careful consideration, not “post hoc
rationalizatio[n].” Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile
Ins. Co., 463 U.S. 29, 50, 103 S.Ct. 2856, 77 L.Ed.2d 443. Pp. 1335 – 1336.


(3) After engaging in traditional statutory interpretation methods, the statute does not remain
sufficiently ambiguous to warrant application of the rule of lenity. P. 1336.


(c) This Court will not consider Saint–Gobain's alternative claim that the antiretaliation provision
applies only to complaints filed with the Government, since that claim was not raised in the
certiorari briefs and since its resolution is not a “ ‘predicate to an intelligent resolution’ ” of the
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oral/written question at issue, Caterpillar Inc. v. Lewis, 519 U.S. 61, 75, n. 13, 117 S.Ct. 467, 136
L.Ed.2d 437. P. 1336.


570 F.3d 834, vacated and remanded.


BREYER, J., delivered the opinion of the Court, in which ROBERTS, C. J., and **1329
KENNEDY, GINSBURG, ALITO, and SOTOMAYOR, JJ., joined. SCALIA, J., filed a dissenting
opinion, in which THOMAS, J., joined as to all but footnote 6, post, pp. 1336 – 1341. KAGAN,
J., took no part in the consideration or decision of the case.


Attorneys and Law Firms


James H. Kaster, Minneapolis, MN, for Petitioner.


Jeffrey B. Wall, for United States as amicus curiae, by special leave of the Court, supporting the
Petitioner.


Carter G. Phillips, Washington, DC, for Respondent.


James H. Kaster, Adrianna Haugen Shannon, Nichols Kaster, PLLP, Minneapolis, MN, Eric
Schnapper, Seattle, WA, for Petitioner.


Jeffrey A. McIntyre, Thomas P. Godar, Barbara J. Zabawa, Whyte, Hirschboeck, Dudek S.C.,
Madison, WI, Carter G. Phillips, Eric D. McArthur, Sidley Austin LLP, Washington, DC, for
Respondent.


Opinion


Justice BREYER delivered the opinion of the Court.


*4  The Fair Labor Standards Act of 1938(Act) sets forth employment rules concerning minimum
wages, maximum hours, and overtime pay. 52 Stat. 1060, 29 U.S.C. § 201 et seq. The Act contains
an antiretaliation provision that forbids employers


“to discharge or in any other manner discriminate against any employee because such employee
has filed any complaint or instituted or caused to be instituted any proceeding under or related
to [the Act], or has testified or is about to testify in such proceeding, or has served or is about
to serve on an industry committee.” § 215(a)(3) (emphasis added).


We must decide whether the statutory term “filed any complaint” includes oral as well as written
complaints within its scope. We conclude that it does.
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I


The petitioner, Kevin Kasten, brought this antiretaliation lawsuit against his former employer,
Saint–Gobain Performance Plastics Corporation. Kasten says that Saint–Gobain located its
timeclocks between the area where Kasten and  *5  other workers put on (and take off) their
work-related protective gear and the area where they carry out their assigned tasks. That location
prevented workers from receiving credit for the time they spent putting on and taking off their
work clothes—contrary to the Act's requirements. In a related suit the District Court agreed with
Kasten, finding that Saint–Gobain's “practice of not compensating ... for time spent donning and
doffing certain required protective gear and walking to work areas” violated the Act. Kasten v.
Saint–Gobain Performance Plastics Corp., 556 F.Supp.2d 941, 954 (W.D.Wis.2008). In this suit
Kasten claims unlawful retaliation. He says that Saint–Gobain discharged him because he orally
complained to Saint–Gobain officials about the timeclocks.


In particular, Kasten says that he repeatedly called the unlawful timeclock location to Saint–
Gobain's attention—in accordance with Saint–Gobain's internal grievance-resolution procedure.
See Brief for Petitioner 4 (quoting Saint–Gobain's Code of Ethics and Business Conduct as
imposing upon every employee “the responsibility to report ... suspected violations of ... any
applicable law of which he or she becomes aware”); id., at 4–5 (quoting Saint–Gobain's Employee
Policy Handbook as instructing employees with **1330  “questions, complaints, and problems”
to “[c]ontact” their “supervisor[s] immediately” and if necessary “take the issue to the next level
of management,” then to the “local Human Resources Manager,” then to “Human Resources”
personnel at the “Regional” or “Headquarters” level).


Kasten adds that he “raised a concern” with his shift supervisor that “it was illegal for the time
clocks to be where they were” because of Saint–Gobain's exclusion of “the time you come in and
start doing stuff”; he told a human resources employee that “if they were to get challenged on” the
location in court, “they would lose”; he told his lead operator that the location was illegal and that
he “was thinking about starting a lawsuit about the placement of the time clocks”; *6  and he told
the human resources manager and the operations manager that he thought the location was illegal
and that the company would “lose” in court. Record in No. 3:07–cv–00686–bbc (WD Wis.), Doc.
87–3, pp. 31–34 (deposition of Kevin Kasten). This activity, Kasten concludes, led the company
to discipline him and, in December 2006, to dismiss him.


Saint–Gobain presents a different version of events. It denies that Kasten made any significant
complaint about the timeclock location. And it says that it dismissed Kasten simply because
Kasten, after being repeatedly warned, failed to record his comings and goings on the timeclock.
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For present purposes we accept Kasten's version of these contested events as valid. See Scott
v. Harris, 550 U.S. 372, 380, 127 S.Ct. 1769, 167 L.Ed.2d 686 (2007). That is because the
District Court entered summary judgment in Saint–Gobain's favor. 619 F.Supp.2d 608, 610
(W.D.Wis.2008). And it did so, not because it doubted Kasten's ability to prove the facts he alleged,
but because it thought the Act did not protect oral complaints. Id., at 611–613. On appeal, the
Seventh Circuit agreed with the District Court that the Act's antiretaliation provision does not cover
oral complaints. 570 F.3d 834, 838–840 (2009).


Kasten sought certiorari. And in light of conflict among the Circuits as to whether an oral complaint
is protected, we granted Kasten's petition. Compare Hagan v. Echostar Satellite, L.L. C., 529
F.3d 617, 625–626 (C.A.5 2008) (antiretaliation provision covers oral complaints); Lambert v.
Ackerley, 180 F.3d 997, 1007 (C.A.9 1999) (en banc) (same), with Lambert v. Genesee Hospital,
10 F.3d 46, 55–56 (C.A.2 1993) (antiretaliation provision does not cover informal complaints
to supervisors). See also Pacheco v. Whiting Farms, Inc., 365 F.3d 1199, 1206 (C.A.10 2004)
(antiretaliation provision covers unofficial assertion of rights); EEOC v. White & Son Enterprises,
881 F.2d 1006, 1011–1012 (C.A.11 1989) (same); Moore v. Freeman, 355 F.3d 558, 562–563
(C.A.6 2004) (assuming without discussion that oral complaints are covered); *7  Brennan v.
Maxey's Yamaha, Inc., 513 F.2d 179, 181 (C.A.8 1975) (same).


II


[1]  [2]  The sole question presented is whether “an oral complaint of a violation of the Fair
Labor Standards Act” is “protected conduct under the [Act's] anti-retaliation provision.” Pet. for
Cert. i. The Act protects employees who have “filed any complaint,” 29 U.S.C. § 215(a)(3),
and interpretation of this phrase “depends upon reading the whole statutory text, considering the
purpose and context of the statute, and consulting any precedents or authorities that inform the
analysis,” Dolan v. Postal Service, 546 U.S. 481, 486, 126 S.Ct. 1252, 163 L.Ed.2d 1079 (2006).
This analysis leads us to conclude that the language **1331  of the provision, considered in
isolation, may be open to competing interpretations. But considering the provision in conjunction
with the purpose and context leads us to conclude that only one interpretation is permissible.


A


We begin with the text of the statute. The word “filed” has different relevant meanings in different
contexts. Some dictionary definitions of the word contemplate a writing. See, e.g., Webster's New
International Dictionary 945 (2d ed.1934) (def.4(a)) (to file is to “deliver (a paper or instrument)
to the proper officer so that it is received by him to be kept on file, or among the records of his



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012126147&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012126147&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016364937&pubNum=0004637&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_4637_610&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_610

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016364937&pubNum=0004637&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_4637_610&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_610

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016364937&pubNum=0004637&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_4637_611&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_611

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228200&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_838&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_838

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016215292&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_625

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016215292&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_625&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_625

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137493&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_1007&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1007

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137493&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_1007&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1007

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993225321&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_55&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_55

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993225321&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_55&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_55

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004383282&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_1206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1206

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989118335&pubNum=0000350&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_350_1011&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1011

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989118335&pubNum=0000350&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_350_1011&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1011

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004059054&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_562

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004059054&pubNum=0000506&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_506_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_562

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975110226&pubNum=0000350&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_350_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_181

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975110226&pubNum=0000350&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&fi=co_pp_sp_350_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_181

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS215&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_28cc0000ccca6

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008499401&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (2011)
131 S.Ct. 1325, 179 L.Ed.2d 379, 79 USLW 4179, 161 Lab.Cas. P 35,886...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


office” (emphasis added)); Webster's Ninth New Collegiate Dictionary 462 (1983) (def.2(a)) (one
definition of “file” is “to place among official records as prescribed by law”).


But other dictionaries provide different definitions that permit the use of the word “file” in
conjunction with oral material. One can, for example, file an oral statement that enters a matter
“into the order of business.” 1 Funk & Wagnalls New Standard Dictionary of the English Language
920 (rev. ed.1938) (def.2) (to file is to “present in the regular way, as to a judicial or legislative body,
so that it shall go *8  upon the records or into the order of business”). This possibility is significant
because it means that dictionary meanings, even if considered alone, do not necessarily limit the
scope of the statutory phrase to written complaints. Cf. Crawford v. Metropolitan Government of
Nashville and Davidson Cty., 555 U.S. 271, 277, 129 S.Ct. 846, 851, 172 L.Ed.2d 650 (2009)
(looking for the “limits” of a linguistic phrase rather than what “exemplif[ies]” its application).


In addition to the dictionary definitions, we have found that legislators, administrators, and
judges have all sometimes used the word “file” in conjunction with oral statements. Thus state
statutes sometimes contemplate oral filings. See, e.g., Alaska Stat. § 47.32.090(a) (2008) (“file a
verbal or written complaint”); Cal. Health & Safety Code Ann. § 17055(a) (West 2006) (“file an
administrative complaint orally or in writing”); D.C.Code § 7–1231.12(a)(2)(B) (2001) (“filing his
or her grievance, orally or in writing”); Ga.Code Ann. §§ 31–8–124(a), (c), 31–8–134(b) (2009)
(“to file a grievance,” a person may “submit an oral or written complaint”); Ind.Code § 27–8–28–
14(a) (2009) (“file a grievance orally or in writing”); Me.Rev.Stat. Ann., Tit. 34–B, § 5604(3)(B)
(2009) (“filed through an oral request”); Miss.Code Ann. § 69–47–23(4) (2005) (“file a written or
oral complaint”); Mo.Rev.Stat. § 198.088.3(3) (2009) (to have a complaint “filed,” a person “shall
write or cause to be written his grievance or shall state it orally”); Nev.Rev.Stat. §§ 618.336(2)
(a), 618.341(1)(a) (2009) (“oral or written complaint filed”); N.J. Stat. Ann. § 30:4C–12 (West
2008) (“written or oral complaint may be filed”); N.Y. Ins. Law Ann. §§ 3217–a(a)(7), 4324(a)(7)
(West 2006) (“file a grievance orally”); N.Y. Pub. Health Law Ann. § 4408(1)(g) (West Supp.2010)
(“file a grievance orally”); Pa. Stat. Ann., Tit. 40, §§ 991.2141(a)-(b) (Purdon 1999) (“file a ...
written or oral complaint”); Tex. Ins.Code Ann. §§ 1305.401(a)-(b) (West 2009) (“oral or written
complaint” must be “file [d]”); Wash. Rev.Code §§ 90.64.030(3), (5) (2008) *9  “complaints have
been filed ... as the result of either an oral or a written complaint”).


Regulations promulgated by various federal agencies sometimes permit complaints to be filed
orally. See, e.g., 32 CFR § 842.20 (2010) (“[f]iling a claim” may proceed “orally or in writing”);
**1332  42 CFR § 422.564(d)(1) (2009) (“file a grievance ... either orally or in writing”);
§ 423.564(d)(1) (same); § 438.402(b)(3)(i) (“file a grievance either orally or in writing”); §
494.180(e) (“file an oral or written grievance”); 49 CFR § 1503.629(c) (2009) (“[f]iling of
motions ... must be in writing or orally on the record” (emphasis deleted)); 42 CFR § 438.402(b)
(3)(ii) (2009) (“file an appeal either orally or in writing”).
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And a review of contemporaneous judicial usage, cf. Utah v. Evans, 536 U.S. 452, 475, 122
S.Ct. 2191, 153 L.Ed.2d 453 (2002), shows that oral filings were a known phenomenon when the
Act was passed. See, e.g., Reed Oil Co. v. Cain, 169 Ark. 309, 312, 275 S.W. 333, 334 (1925)
(“appellee filed ... an oral complaint”); Tingler v. Lahti, 87 W.Va. 499, 503, 105 S.E. 810, 812
(1921) (“complaint subsequently filed, either oral or written”); Ex parte Mosgrove, 47 Okla.Crim.
40, 287 P. 795 (1930) (only “complaint ... filed against him” was “oral complaint of the town
marshal”); Indian Fred v. State, 36 Ariz. 48, 52–53, 282 P. 930, 932 (1929) (“filed an oral motion to
quash”); Dunn v. State, 60 Okla.Crim. 201, 203, 63 P.2d 772, 773 (1936) ( “filed an oral demurrer”);
Morrison v. Lewis, 58 Ga.App. 677, 199 S.E. 782 (1938) (“filed an oral motion” demurring); Brock
v. Cullum Bros., 263 S.W. 335 (Tex.Civ.App.1924) (“filed an oral motion to quash”); Fike v. Allen,
269 S.W. 179, 180 (Tex.Civ.App.1925) (“filed oral pleadings”).


Filings may more often be made in writing. See, e.g., Ritter v. United States, 28 F.2d 265, 267
(C.A.3 1928) (finding words “file a claim for refund” to require a written request in context of
Tax Code). But we are interested in the filing of “any complaint.” So even if the word “filed,”
considered alone, might suggest a narrow interpretation limited to writings, *10  the phrase “any
complaint” suggests a broad interpretation that would include an oral complaint. See, e.g., Republic
of Iraq v. Beaty, 556 U.S. 848, 856, 129 S.Ct. 2183, 2189, 173 L.Ed.2d 1193 (2009). The upshot
is that the three-word phrase, taken by itself, cannot answer the interpretive question.


We can look further to other appearances of the word “filed” in the Act. See MCI
Telecommunications Corp. v. American Telephone & Telegraph Co., 512 U.S. 218, 226, 114 S.Ct.
2223, 129 L.Ed.2d 182 (1994) (examining “contextual indications” of the meaning of a term). That
word (or a variant) appears in numerous other provisions. But its appearance elsewhere in the Act
does not resolve the linguistic question before us. Some of those other provisions (1) involve filed
material that, unlike a complaint, is of a kind that is virtually always in writing. See, e.g., 29 U.S.C.
§ 203(l ) (employers must “have on file an unexpired certificate ” (emphasis added)); § 210(a)
(Secretary must “file in the court the record of the industry committee” (emphasis added)); ibid.
(industry committee must “file” its findings and recommendations). Others (2) specifically require
a writing, see, e.g., § 214(c)(5)(A) (requiring employee's “consent in writing ” to join collective
action to be “filed” (emphasis added)); § 216(b) (same). And the remainder (3) leave the oral/
written question unresolved—just as does the provision before us. See, e.g., § 210(b) (prohibiting a
stay unless movant “file[s] in court an undertaking ” (emphasis added)); § 214(c)(5)(A) (employee
“may file ... a petition ” for review of a special wage rate (emphasis added)).


Looking beyond the Act, we find other statutes that contain antiretaliation provisions. Those
statutes, however, use somewhat different language. See, e.g., § 158(a)(4) (protecting an employee
who has “filed charges or given testimony”); **1333  § 623(d) (protecting those who “opposed
any [unlawful] practice” (emphasis added)); 42 U.S.C. §§ 2000e–3(a), 12203(a) (same); 29 U.S.C.
§ 2615(a)(2) (similar). See also, e.g., 15 U.S.C. § 2087(a)(1) (2006 ed., Supp. III) (“provided ...
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to the employer ... information relating to any violation” *11  emphasis added)); § 2651(a) (2006
ed.) (similar); 30 U.S.C. § 815(c)(1) (“filed or made a complaint” (emphasis added)); 42 U.S.C.
§ 5851(a)(1)(A) (“notified his employer” (emphasis added)); 49 U.S.C. § 42121(a)(1) (“provided
... information ” (emphasis added)); § 60129(a)(1) (same). Some of this language is broader than
the phrase before us, but, given the fact that the phrase before us lends itself linguistically to the
broader, “oral” interpretation, the use of broader language elsewhere may mean (1) that Congress
wanted to limit the scope of the phrase before us to writings, or (2) that Congress did not believe
the different phraseology made a significant difference in this respect. The language alone does
not tell us whether Congress, if intending to protect orally expressed grievances elsewhere, did or
did not intend to leave those oral grievances unprotected here.


The bottom line is that the text, taken alone, cannot provide a conclusive answer to our interpretive
question. The phrase “filed any complaint” might, or might not, encompass oral complaints. We
must look further.


B


1


[3]  [4]  [5]  Several functional considerations indicate that Congress intended the antiretaliation
provision to cover oral, as well as written, “complaint[s].” First, an interpretation that limited the
provision's coverage to written complaints would undermine the Act's basic objectives. The Act
seeks to prohibit “labor conditions detrimental to the maintenance of the minimum standard of
living necessary for health, efficiency, and general well-being of workers.” 29 U.S.C. § 202(a).
It does so in part by setting forth substantive wage, hour, and overtime standards. It relies for
enforcement of these standards, not upon “continuing detailed federal supervision or inspection
of payrolls,” but upon “information and complaints received from employees seeking to vindicate
rights claimed to have been denied.” Mitchell v. Robert DeMario *12  Jewelry, Inc., 361 U.S. 288,
292, 80 S.Ct. 332, 4 L.Ed.2d 323 (1960). And its antiretaliation provision makes this enforcement
scheme effective by preventing “fear of economic retaliation” from inducing workers “quietly to
accept substandard conditions.” Ibid.


Why would Congress want to limit the enforcement scheme's effectiveness by inhibiting use of
the Act's complaint procedure by those who would find it difficult to reduce their complaints to
writing, particularly illiterate, less educated, or overworked workers? President Franklin Roosevelt
pointed out at the time that these were the workers most in need of the Act's help. See Message to
Congress, May 24, 1937, H.R. Doc. No. 255, 75th Cong., 1st Sess., 4 (seeking a bill to help the
poorest of “those who toil in factory”).
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In the years prior to the passage of the Act, illiteracy rates were particularly high among the
poor. See E. Gordon & E. Gordon, Literacy in America 273 (2003) (one-quarter of World War I
conscripts were illiterate); Dept. of Commerce, Bureau of Census, Sixteenth Census of the United
States, 1940, Population: The Labor Force (Sample Statistics): Occupational Characteristics 60
(1943) (20.8% of manufacturing laborers in 1940 had less than five years of schooling). Those rates
remained high in certain industries for many years after the Act's passage. In 1948, for **1334
example, the National War Labor Board wrote:


“In many plants where there is a high degree of illiteracy, the writing of grievances by employees
works a substantial hardship. In other plants where there is considerable dirt and special clothes
must be worn, it is often not practicable to write up grievances during work hours.” 1 The
Termination Report of the National War Labor Board, p. 122.


To limit the scope of the antiretaliation provision to the filing of written complaints would also
take needed flexibility from those charged with the Act's enforcement. It could *13  prevent
Government agencies from using hotlines, interviews, and other oral methods of receiving
complaints. And insofar as the antiretaliation provision covers complaints made to employers (a
matter we need not decide, see infra, at 14–15), it would discourage the use of desirable informal
workplace grievance procedures to secure compliance with the Act. Cf. Burlington Industries,
Inc. v. Ellerth, 524 U.S. 742, 764, 118 S.Ct. 2257, 141 L.Ed.2d 633 (1998) (reading Title VII to
encourage the development of effective grievance procedures to deter misconduct); D. McPherson,
C. Gates, & K. Rogers, Resolving Grievances: A Practical Approach 38–40 (1983) (describing
the significant benefits of unwritten complaints).


Given the need for effective enforcement of the National Labor Relations Act (NLRA), this
Court has broadly interpreted the language of the NLRA's antiretaliation provision—“filed charges
or given testimony,” 29 U.S.C. § 158(a)(4)—as protecting workers who neither filed charges
nor were “called formally to testify” but simply “participate[d] in a [National Labor Relations]
Board investigation.” NLRB v. Scrivener, 405 U.S. 117, 123, 92 S.Ct. 798, 31 L.Ed.2d 79 (1972)
(emphasis added). The similar enforcement needs of this related statute argue for an interpretation
of the word “complaint” that would provide “broad rather than narrow protection to the employee,”
id., at 122, 92 S.Ct. 798 (and would do so here without pressing statutory language to its limit). See
also Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 321 U.S. 590, 597, 64 S.Ct. 698,
88 L.Ed. 949 (1944) (the Act's “remedial and humanitarian ... purpose” cautions against “narrow,
grudging” interpretations of its language).


Saint–Gobain replies that worker protection is not the only relevant statutory objective. The Act
also seeks to establish an enforcement system that is fair to employers. To do so, the employer
must have fair notice that an employee is making a complaint that could subject the employer to a
later claim of retaliation. If oral complaints suffice, Saint–Gobain adds, employers too often will
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be left in a state of uncertainty *14  about whether an employee (particularly an employee who
seems unusually angry at the moment) is in fact making a complaint about an Act violation or
just letting off steam.


[6]  [7]  We agree with Saint–Gobain that the statute requires fair notice. Although the dictionary
definitions, statutes, regulations, and judicial opinions we considered, see supra, at 4–7, do not
distinguish between writings and oral statements, they do suggest that a “filing” is a serious
occasion, rather than a triviality. As such, the phrase “filed any complaint” contemplates some
degree of formality, certainly to the point where the recipient has been given fair notice that a
grievance has been lodged and does, or should, reasonably understand the matter as part of its
business concerns.


Moreover, the statute prohibits employers from discriminating against an employee “because such
employee has filed any complaint.” § 215(a)(3) (emphasis added). **1335  And it is difficult to
see how an employer who does not (or should not) know an employee has made a complaint could
discriminate because of that complaint. But we also believe that a fair notice requirement does not
necessarily mean that notice must be in writing.


[8]  [9]  At oral argument, the Government said that a complaint is “filed” when “a reasonable,
objective person would have understood the employee” to have “put the employer on notice that
[the] employee is asserting statutory rights under the [Act].” Tr. of Oral Arg. 23, 26. We agree.
To fall within the scope of the antiretaliation provision, a complaint must be sufficiently clear and
detailed for a reasonable employer to understand it, in light of both content and context, as an
assertion of rights protected by the statute and a call for their protection. This standard can be met,
however, by oral complaints, as well as by written ones.


2


[10]  Second, given Congress' delegation of enforcement powers to federal administrative
agencies, we also give a degree of *15  weight to their views about the meaning of this
enforcement language. See 29 U.S.C. § 216(c) (vesting enforcement power in Secretary of Labor);
Reorganization Plan No. 1 of 1978, 5 U.S.C.App. § 1, p. 664 (transferring to Equal Employment
Opportunity Commission (EEOC) enforcement of this antiretaliation provision as part of its Equal
Pay Act enforcement responsibilities); Skidmore v. Swift & Co., 323 U.S. 134, 140, 65 S.Ct. 161,
89 L.Ed. 124 (1944) (giving weight to a persuasive articulation of views within an agency's area
of expertise).


The Secretary of Labor has consistently held the view that the words “filed any complaint”
cover oral, as well as written, complaints. The Department of Labor articulated that view in an
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enforcement action filed many years ago, Goldberg v. Zenger, 43 CCH LC ¶ 31,155, pp. 40,985,
40,986 (D.Utah 1961). It has subsequently reaffirmed that view in briefs. See, e.g., Brief for
Secretary of Labor as Amicus Curiae Supporting Petition for Rehearing With Suggestion for
Rehearing En Banc in Lambert v. Ackerley, No. 96–36017 etc. (CA9), pp. 6–7. And more recently
it has acted in accordance with that view by creating a hotline to receive oral complaints, see
Dept. of Labor, Compliance Assistance by Law—The Fair Labor Standards Act (FLSA), http://
www.dol.gov/compliance/laws/comp-flsa.htm (as visited Mar. 18, 2011, and available in Clerk of
Court's case file) (directing participants who wish to “file a complaint” to contact a local office
“or call the Department's Toll–Free Wage and Hour Help Line at 1–866–4–US–WAGE”).


The EEOC has set forth a similar view in its Compliance Manual, Vol. 2, § 8–II(B)(1), p. 8–3,
and n. 12 (1998), and in multiple briefs, see, e.g., Brief for EEOC as Amicus Curiae in Support of
Petition for Rehearing With Suggestion for Rehearing En Banc in Lambert v. Ackerley, No. 96–
36017 etc. (CA9), pp. 8–13; Brief for Appellee in EEOC v. White & Son Enterprises, Inc., No.
88–7658 (C.A.11), pp. 29–30.


[11]  These agency views are reasonable. They are consistent with the Act. The length of time
the agencies have held *16  them suggests that they reflect careful consideration, not “post hoc
rationalizatio[n].” Motor Vehicle Mfrs. Assn. of United States, Inc. v. State Farm Mut. Automobile
Ins. Co., 463 U.S. 29, 50, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983). And they consequently add
force to our conclusion. Skidmore, supra, at 140, 65 S.Ct. 161; cf. **1336  United States v. Mead
Corp., 533 U.S. 218, 229, 234–235, 121 S.Ct. 2164, 150 L.Ed.2d 292 (2001) (Court sometimes
finds judicial deference intended even in absence of rulemaking authority); Babbitt v. Sweet Home
Chapter, Communities for Great Ore., 515 U.S. 687, 703–704, and n. 18, 115 S.Ct. 2407, 132
L.Ed.2d 597 (1995) (agency views, where the law counsels deference, can clarify otherwise
ambiguous statutory provisions).


3


[12]  [13]  Finally, we note that Saint–Gobain invokes the “rule of lenity” in support of its “written
complaint” interpretation. That rule applies primarily to the interpretation of criminal statutes.
It leads us to favor a more lenient interpretation of a criminal statute “when, after consulting
traditional canons of statutory construction, we are left with an ambiguous statute.” United States
v. Shabani, 513 U.S. 10, 17, 115 S.Ct. 382, 130 L.Ed.2d 225 (1994). We agree with Saint–Gobain
that those who violate the antiretaliation provision before us are subject to criminal sanction, 29
U.S.C. § 216(a). And we have said that the rule of lenity can apply when a statute with criminal
sanctions is applied in a noncriminal context. See Leocal v. Ashcroft, 543 U.S. 1, 11, n. 8, 125 S.Ct.
377, 160 L.Ed.2d 271 (2004). But after engaging in traditional methods of statutory interpretation,



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137493&pubNum=0004031&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137493&pubNum=0004031&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137493&pubNum=0004031&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129661&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129661&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944117044&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001518724&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001518724&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995137649&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995137649&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995137649&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994215758&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994215758&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS216&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005465553&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005465553&pubNum=0000708&originatingDoc=Ia9e51e97546511e097a4a9f0a6e10efc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Kasten v. Saint-Gobain Performance Plastics Corp., 563 U.S. 1 (2011)
131 S.Ct. 1325, 179 L.Ed.2d 379, 79 USLW 4179, 161 Lab.Cas. P 35,886...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


we cannot find that the statute remains sufficiently ambiguous to warrant application of the rule
of lenity here.


C


Alternatively, Saint–Gobain claims that it should prevail because Kasten complained to a private
employer, not to the Government; and, in Saint–Gobain's view, the antiretaliation provision applies
only to complaints filed with the Government. Saint–Gobain advanced this claim in the lower
courts, *17  which held to the contrary. 570 F.3d, at 837–838, 619 F.Supp.2d, at 613. But Saint–
Gobain said nothing about it in response to Kasten's petition for certiorari. Indeed, it did not
mention the claim in this Court until it filed its brief on the merits.


[14]  We do not normally consider a separate legal question not raised in the certiorari briefs.
See this Court's Rule 15.2; Caterpillar Inc. v. Lewis, 519 U.S. 61, 75, n. 13, 117 S.Ct. 467, 136
L.Ed.2d 437 (1996). We see no reason to make an exception here. Resolution of the Government/
private employer question is not a “ ‘ “predicate to an intelligent resolution” ’ ” of the oral/written
question that we granted certiorari to decide. See ibid. (quoting Ohio v. Robinette, 519 U.S. 33,
38, 117 S.Ct. 417, 136 L.Ed.2d 347 (1996)). That is to say, we can decide the oral/written question
separately—on its own. And we have done so. Thus, we state no view on the merits of Saint–
Gobain's alternative claim. Cf. post, at 1–5 (SCALIA, J., dissenting).


* * *


We conclude that the Seventh Circuit erred in determining that oral complaints cannot fall within
the scope of the phrase “filed any complaint” in the Act's antiretaliation provision. We leave it
to the lower courts to decide whether Kasten will be able to satisfy the Act's notice requirement.
We vacate the Circuit's judgment and remand the case for further proceedings consistent with this
opinion.


It is so ordered.


Justice KAGAN took no part in the consideration or decision of this case.


Justice SCALIA, with whom Justice THOMAS joins as to all but footnote 6, dissenting.
The Seventh Circuit found for the employer because it held that the Fair Labor **1337  Standards
Act of 1938 (FLSA), 29 U.S.C. § 215(a)(3), covers only written complaints to the employer. *18
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I would affirm the judgment on the ground that § 215(a)(3) does not cover complaints to the
employer at all.


I


The FLSA's retaliation provision states that it shall be unlawful


“to discharge or in any other manner discriminate against any employee because such employee
has filed any complaint or instituted or caused to be instituted any proceeding under or related
to this chapter, or has testified or is about to testify in any such proceeding, or has served or is
about to serve on an industry committee.” Ibid.


The phrase central to the outcome here is “filed any complaint.” In the courts below, Kasten
asserted a claim for retaliation based solely on allegations that he “filed” oral “complaints” with
his employer; Saint–Gobain argued that the retaliation provision protects only complaints that are
(1) in writing, and (2) made to judicial or administrative bodies. I agree with at least the second part
of Saint–Gobain's contention. The plain meaning of the critical phrase and the context in which
it appears make clear that the retaliation provision contemplates an official grievance filed with a
court or an agency, not oral complaints—or even formal, written complaints—from an employee
to an employer.


A


In isolation, the word “complaint” could cover Kasten's objection: It often has an expansive
meaning, connoting any “[e]xpression of grief, regret, pain ... or resentment.” Webster's New
International Dictionary 546 (2d ed.1934) (hereinafter Webster's). But at the time the FLSA was
passed (and still today) the word when used in a legal context has borne a specialized meaning:
“[a] formal allegation or charge against a party, made or presented to the appropriate court *19  or
officer.” Ibid. See also Cambridge Dictionary of American English 172 (2000) (“a formal statement
to a government authority that you have a legal cause to complain about the way you have been
treated”); 3 Oxford English Dictionary 608 (2d ed.1989) (“[a] statement of injury or grievance laid
before a court or judicial authority ... for purposes of prosecution or of redress”).


There are several reasons to think that the word bears its specialized meaning here. First, every
other use of the word “complaint” in the FLSA refers to an official filing with a governmental
body. Sections 216(b) and (c) both state that the right to bring particular types of actions “shall
terminate upon the filing of a complaint” by the Secretary of Labor, and § 216(c) clarifies that
the statute of limitations begins running in actions to recover unpaid wages “on the date when the
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complaint is filed.” These provisions unquestionably use “complaint” in the narrow legal sense.
Identical words used in different parts of a statute are presumed to have the same meaning absent
contrary indication, IBP, Inc. v. Alvarez, 546 U.S. 21, 34, 126 S.Ct. 514, 163 L.Ed.2d 288 (2005);
Sullivan v. Stroop, 496 U.S. 478, 484, 110 S.Ct. 2499, 110 L.Ed.2d 438 (1990). It is one thing
to expand the meaning of “complaint” in § 215(a)(3) to include complaints filed with an agency
instead of a court; it is quite something else to wrench it from the legal context entirely, to include
an employee's objection to an employer.


Second, the word “complaint” appears as part of the phrase “filed any complaint” and thus draws
meaning from the verb with which it is connected. The choice of the word “filed” rather than a
broader **1338  alternative like “made,” if it does not connote (as the Seventh Circuit believed,
and as I need not consider) something in writing, at least suggests a degree of formality consistent
with legal action and inconsistent (at least in the less regulated work environment of 1938) with
employee-to-employer complaints. It is noteworthy that every definition of the verb “filed” that the
Court's opinion provides, whether it supports the inclusion of oral *20  content or not, envisions
a formal, prescribed process of delivery or submission. Ante, at 4–5 (comparing, for example,
Webster's 945 (to file is to “deliver (a paper or instrument) to the proper officer”) with 1 Funk
& Wagnalls New Standard Dictionary of the English Language 920 (rev. ed.1938) (to file is to
“present in the regular way, as to a judicial or legislative body”)).


Moreover, “[t]he law uses familiar legal expressions in their familiar legal sense,” Henry v. United
States, 251 U.S. 393, 395, 40 S.Ct. 185, 64 L.Ed. 322 (1920). It is, I suppose, possible to speak
of “filing a complaint” with an employer, but that is assuredly not common usage. Thus, when
the antiretaliation provision of the Mine Health and Safety Act used that phrase in a context that
includes both complaints to an agency and complaints to the employer, it did not use “filed” alone,
but supplemented that with “or made”—and to boot specified “including a complaint notifying the
[mine] operator ... of an alleged danger or safety or health violation ....” 30 U.S.C. § 815(c)(1). 1


1 Kasten and this Court's opinion, ante, at 7, argue that the use of the modifier “any” in the
phrase “filed any complaint” suggests that Congress meant to define the word “complaint”
expansively. Not so. The modifier “any” does not cause a word that is in context narrow to
become broad. The phrase “to cash a check at any bank” does not refer to a river bank, or
even a blood bank.


Third, the phrase “filed any complaint” appears alongside three other protected activities:
“institut[ing] or caus[ing] to be instituted any proceeding under or related to this chapter,”
“testif[ying] in any such proceeding,” and “serv[ing] on an industry committee.” 2  29 U.S.C. §
215(a)(3). Since each of these three activities involves an interaction with governmental authority,
we can fairly attribute this characteristic to the phrase “filed any complaint” as well. “That *21
several items in a list share an attribute counsels in favor of interpreting the other items as
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possessing that attribute as well.” Beecham v. United States, 511 U.S. 368, 371, 114 S.Ct. 1669,
128 L.Ed.2d 383 (1994).


2 Section 5 of the original FLSA, which has since been repealed, charged industry committees
with recommending minimum wages for certain industries to the Department of Labor. 52
Stat. 1062. In order to perform this function, industry committees were empowered, among
other things, to “hear ... witnesses” and “receive ... evidence.” § 8(b), id., at 1064.


And finally, the 1938 version of the FLSA, while creating private rights of action for other
employer violations, see § 16(b), 52 Stat. 1069, did not create a private right of action for
retaliation. That was added in 1977, see § 10, 91 Stat. 1252. Until then, only the Administrator of
the Wage and Hour Division of the Department of Labor could enforce the retaliation provision.
See § 11(a), 52 Stat. 1066. It would seem more strange to require the employee to go to the
Administrator to establish, and punish retaliation for, his intracompany complaint, than to require
the Administrator-protected complaint to be filed with the Administrator in the first place. 3


3 Kasten argues that excluding intracompany complaints would make the phrases “filed any
complaint” and “instituted or caused to be instituted any proceeding” redundant. That is
not so. An employee may file a complaint with the Administrator that does not result in a
proceeding, or has not yet done so when the employer takes its retaliatory action.


**1339  B


1


The meaning of the phrase “filed any complaint” is clear in light of its context, and there is
accordingly no need to rely on abstractions of congressional purpose. Nevertheless, Kasten argues
that protecting intracompany complaints best accords with the purpose of the FLSA—“to assure
fair compensation to covered employees”—because such purposes are “advanced when internal
complaints lead to voluntary compliance.” Reply Brief for Petitioner 18. But no legislation pursues
its ends at all costs. Rodriguez v. United States, 480 U.S. 522, 525–526, 107 S.Ct. 1391, 94 L.Ed.2d
533 (1987) (per curiam). Congress may not have protected intracompany complaints for the same
reason it did not provide a private cause of action for retaliation against complaints: because it was
unwilling *22  to expose employers to the litigation, or to the inability to dismiss unsatisfactory
workers, which that additional step would entail. Limitation of the retaliation provision to agency
complaints may have been an attempt “to achieve the benefits of regulation right up to the point
where the costs of further benefits exceed the value of those benefits.” Easterbrook, Statutes'
Domains, 50 U. Chi. L.Rev. 533, 541 (1983).
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2


In deciding whether an oral complaint may be “filed,” the Court's opinion examines modern
state and federal statutes, which presumably cover complaints filed with an employer. The only
relevance of these provisions to whether the FLSA covers such complaints is that none of them
achieves that result by use of the term “filed any complaint,” and all of them use language that
unmistakably includes complaints to employers. See, e.g., 42 U.S.C. § 2000e–3(a) (prohibiting
retaliation against employees who “oppos[e] any [unlawful] practice”). Any suggestion that
because more recent statutes cover intracompany complaints, a provision adopted in the 1938 Act
should be deemed to do so is unacceptable. While the jurisprudence of this Court has sometimes
sanctioned a “living Constitution,” it has never approved a living United States Code. What
Congress enacted in 1938 must be applied according to its terms, and not according to what a
modern Congress (or this Court) would deem desirable. 4


4 Moreover, if the substance of the retaliation provision of any other Act could shed light upon
what Congress sought to achieve in the FLSA, it would be the relatively contemporaneous
provision of the National Labor Relations Act, § 8(4), 49 Stat. 453, codified at 29 U.S.C. §
158(a)(4), which did not cover retaliation for employee-employer complaints. See NLRB v.
Scrivener, 405 U.S. 117, 92 S.Ct. 798, 31 L.Ed.2d 79 (1972).


3


Kasten argues that this Court should defer to the Department of Labor and Equal Employment
Opportunity Commission's *23  EEOC) interpretations of 29 U.S.C. § 215(a)(3). He claims that
those agencies have construed § 215(a)(3) to protect intracompany complaints “[f]or almost half
a century,” in litigating positions and enforcement actions. Reply Brief for Petitioner 22. He also
argues that although the Department of Labor lacks the authority to issue regulations implementing
§ 215(a)(3), it has such authority for several similarly worded provisions and has interpreted those
statutes to include intracompany complaints. Id., at 20.


**1340  Even were § 215(a)(3) ambiguous, deference would still be unwarranted. If we are to
apply our new jurisprudence that deference is appropriate only when Congress has given the
agency authority to make rules carrying the force of law, see Gonzales v. Oregon, 546 U.S. 243,
255–256, 126 S.Ct. 904, 163 L.Ed.2d 748 (2006), deference is improper here. The EEOC has
no such authority. Although the Secretary of Labor and his subordinates have authority to issue
regulations under various provisions of the FLSA, see, e.g., § 203(l ); § 206(a)(2), they have
no general authority to issue regulations interpreting the Act, and no specific authority to issue
regulations interpreting § 215(a)(3).
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Presumably for this reason, the Court's opinion seems to suggest that only so-called Skidmore
deference is appropriate, see Skidmore v. Swift & Co., 323 U.S. 134, 140, 65 S.Ct. 161, 89 L.Ed.
124 (1944). 5  *24  This doctrine states that agencies' views are “ ‘entitled to respect’ ” to the extent
they have “the ‘power to persuade.’ ” Christensen v. Harris County, 529 U.S. 576, 587, 120 S.Ct.
1655, 146 L.Ed.2d 621 (2000) (quoting Skidmore, supra, at 140, 65 S.Ct. 161). 6  For the reasons
stated above, the agencies' views here lack the “power to persuade.”


5 Or perhaps not. The actual quantum of deference measured out by the Court's opinion is
unclear—seemingly intentionally so. The Court says that it is giving “a degree of weight”
to the Secretary and EEOC's views “given Congress' delegation of enforcement powers
to federal administrative agencies.” Ante, at 12. But it never explicitly states the level of
deference applied, and includes a mysterious citation of United States v. Mead Corp., 533
U.S. 218, 121 S.Ct. 2164, 150 L.Ed.2d 292 (2001), along with a parenthetical saying that
“sometimes ... judicial deference [is] intended even in [the] absence of rulemaking authority.”
Ante, at 13. I say this is mysterious because Mead clearly held that rulemaking authority was
necessary for full Chevron deference, see Chevron U.S.A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). I have chosen to interpret
the Court as referring to Skidmore deference, rather than Chevron deference or something
in between, in order to minimize the Court's ongoing obfuscation of this once-clear area of
administrative law. See Mead,supra, at 245, 121 S.Ct. 2164 (SCALIA, J., dissenting).


6 In my view this doctrine (if it can be called that) is incoherent, both linguistically and
practically. To defer is to subordinate one's own judgment to another's. If one has been
persuaded by another, so that one's judgment accords with the other's, there is no room for
deferral—only for agreement. Speaking of “Skidmore deference” to a persuasive agency
position does nothing but confuse.


II


The Court's opinion claims that whether § 215(a)(3) covers intracompany complaints is not fairly
included in the question presented because the argument, although raised below, was not made
in Saint–Gobain's response to Kasten's petition for certiorari. Citing this Court's Rule 15.2 and
Caterpillar Inc. v. Lewis, 519 U.S. 61, 75, n. 13, 117 S.Ct. 467, 136 L.Ed.2d 437 (1996), the
opinion says that this Court does “not normally consider a separate legal question not raised in
the certiorari briefs.” Ante, at 15.


It regularly does so, however, under the circumstances that obtain here. (Curiously enough,
Caterpillar, the case cited by the Court, was one instance.) Rule 15.2 is permissive rather than
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mandatory: “Any objection to consideration of a question presented based on what occurred in
the proceedings below ... may be deemed waived unless called to the Court's attention in the
brief in opposition.” (Emphasis added.) Accordingly, the Court has often permitted parties to
defend a judgment on grounds not raised in the brief in opposition when doing so is “predicate
to an intelligent resolution of the question presented, **1341  and therefore fairly included *25
therein.” Ohio v. Robinette, 519 U.S. 33, 38, 117 S.Ct. 417, 136 L.Ed.2d 347 (1996) (internal
quotation marks omitted); see also Vance v. Terrazas, 444 U.S. 252, 258–259, n. 5, 100 S.Ct. 540,
62 L.Ed.2d 461 (1980).


Kasten's petition for certiorari phrases the question presented as follows: “Is an oral complaint of a
violation of the Fair Labor Standards Act protected conduct under the anti-retaliation provision, 29
U.S.C. § 215(a)(3)?” Pet. for Cert. i. Surely the word “complaint” in this question must be assigned
an implied addressee. It presumably does not include a complaint to Judge Judy. And the only
plausible addressee, given the facts of this case, is the employer. Saint–Gobain's rewording of the
question presented in its brief in opposition is even more specific: “Has an employee alleging solely
that he orally asserted objections to his employer ... ‘filed any complaint’ within the meaning of [§
215(a)(3) ].” Brief in Opposition i (emphasis added). Moreover, under this Court's Rule 14.1(a),
the question presented is “deemed to comprise every subsidiary question fairly included therein.”
Whether intracompany complaints are protected is at least subsidiary to Kasten's formulation (and
explicitly included in Saint–Gobain's). The question was also decided by the courts below and was
briefed before this Court. It is not clear what benefit additional briefing would provide.


Moreover, whether § 215(a)(3) covers intracompany complaints is “predicate to an intelligent
resolution of the question presented” in this case. The Court's own opinion demonstrates the point.
While claiming that it remains an open question whether intracompany complaints are covered, the
opinion adopts a test for “filed any complaint” that assumes a “yes” answer—and that makes no
sense otherwise. An employee, the Court says, is deemed to have “filed [a] complaint” only when
“ ‘a reasonable, objective person would have understood the employee’ to have ‘put the employer
on notice that [the] employee is asserting statutory rights under the [Act].’ ” Ante, at 12 (quoting
Tr. of Oral Arg. 23, 26). *26  This utterly atextual standard is obviously designed to counter the
argument of Saint–Gobain, that if oral complaints are allowed, “employers too often will be left
in a state of uncertainty about whether an employee ... is in fact making a complaint ... or just
letting off steam.” Ante, at 11. Of course, if intracompany complaints were excluded, this concern
would be nonexistent: Filing a complaint with a judicial or administrative body is quite obviously
an unambiguous assertion of one's rights. There would be no need for lower courts to question
whether a complaint is “sufficiently clear and detailed,” ante, at 12, carries the requisite “degree
of formality,” ante, at 11, or provides “fair notice,” ibid., whatever those terms may require.


The test the Court adopts amply disproves its contention that “we can decide the oral/written
question separately,” ante, at 15. And it makes little sense to consider that question at all in the
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present case if neither oral nor written complaints to employers are protected, cf. United States v.
Grubbs, 547 U.S. 90, 94, n. 1, 126 S.Ct. 1494, 164 L.Ed.2d 195 (2006). This Court should not
issue an advisory opinion as to what would have been the scope of a retaliation provision covering
complaints to employers if Congress had enacted such a provision.


All Citations


563 U.S. 1, 131 S.Ct. 1325, 179 L.Ed.2d 379, 79 USLW 4179, 161 Lab.Cas. P 35,886, 17 Wage
& Hour Cas.2d (BNA) 577, 11 Cal. Daily Op. Serv. 3419, 2011 Daily Journal D.A.R. 4131, 22
Fla. L. Weekly Fed. S 874
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49 Cal.4th 334
Supreme Court of California


Craig E. KLEFFMAN, Plaintiff and Appellant,
v.


VONAGE HOLDINGS CORP. et al., Defendants and Appellants.


No. S169195
|


June 21, 2010.


Synopsis
Background: Recipient of unsolicited e-mail advertisements filed class action against sender,
alleging that sending the e-mail advertisements from multiple domain names for the purpose
of bypassing spam filters violated statute making it unlawful to advertise in a commercial e-
mail advertisement that contains or is accompanied by falsified, misrepresented, or forged header
information. Sender removed the case to federal court. The federal district court granted sender's
motion to dismiss for failure to state a claim. Recipient appealed. The United States Court of
Appeals for the Ninth Circuit certified a question of law.


[Holding:] The Supreme Court, Chin, J., held that e-mails did not contain and were not
accompanied by misrepresented header information, within meaning of statute, and thus sending
them was not unlawful.


Question answered.


Procedural Posture(s): Motion to Dismiss for Failure to State a Claim.


West Headnotes (11)


[1] Telecommunications Advertising and sales in general
Sender's use of an accurate and traceable domain name in a commercial e-mail
advertisement was not an implied assertion that the source of that e-mail was different
from the source of other commercial e-mail advertisements containing different domain
names, and thus, even if sender chose the domain name for the purpose of bypassing
spam filters, sender's failure to include additional information did not render the header
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information “misrepresented” within the meaning of statute making it unlawful to
advertise in a commercial e-mail advertisement that contains or is accompanied by
falsified, misrepresented, or forged header information, where the header information in
each of the 11 e-mails allegedly received by plaintiff contained the term “GreatCallRates”
in the part of sender's e-mail address that preceded the domain name. West's Ann.Cal.Bus.
& Prof.Code § 17529.5(a)(2).


15 Cases that cite this headnote


[2] Statutes Purpose and intent
In any case involving statutory interpretation, court's fundamental task is to determine the
Legislature's intent so as to effectuate the law's purpose.


1 Cases that cite this headnote


[3] Statutes Similar or related statutes
When the Legislature uses materially different language in statutory provisions addressing
the same subject or related subjects, the normal inference is that the Legislature intended
a difference in meaning.


15 Cases that cite this headnote


[4] Statutes Similarity or difference
When different words are used in contemporaneously enacted, adjoining subdivisions of
a statute, the inference is compelling that a difference in meaning was intended.


14 Cases that cite this headnote


[5] Statutes General and specific terms and provisions;  ejusdem generis
When a statute contains a list or catalogue of items, a court should determine the meaning
of each by reference to the others, giving preference to an interpretation that uniformly
treats items similar in nature and scope.


4 Cases that cite this headnote


[6] Statutes Superfluousness
In construing a statute, courts must avoid interpretations that would render related
provisions unnecessary or redundant.
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2 Cases that cite this headnote


[7] Telecommunications Advertising and sales in general
A domain name in a single e-mail that does not identify the sender, the merchant-advertiser,
or any other person or entity does not make any representation regarding the e-mail's
source, either express or implied, within the common understanding of that term, so
it cannot be said to constitute misrepresented information within the meaning of the
statute making it unlawful to advertise in a commercial e-mail advertisement that contains
or is accompanied by falsified, misrepresented, or forged header information. West's
Ann.Cal.Bus. & Prof.Code § 17529.5(a)(2).


13 Cases that cite this headnote


[8] Constitutional Law Avoidance of doubt
Courts should, if reasonably possible, construe a statute in a manner that avoids any doubt
about its constitutional validity.


7 Cases that cite this headnote


[9] Telecommunications Advertising and sales in general
A single e-mail with an accurate and traceable domain name neither contains nor is
accompanied by “misrepresented” header information, within the meaning of the statute
making it unlawful to advertise in a commercial e-mail advertisement that contains or is
accompanied by falsified, misrepresented, or forged header information, merely because
its domain name is random, varied, garbled, and nonsensical when viewed in conjunction
with domain names used in other e-mails. West's Ann.Cal.Bus. & Prof.Code § 17529.5(a)
(2).


11 Cases that cite this headnote


[10] Fraud Duty to disclose facts
The term “misrepresent” may encompass situations where someone, having undertaken
to provide information regarding a matter, fails to disclose all facts that materially qualify
the limited facts disclosed.


1 Cases that cite this headnote
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[11] Statutes Motives, Opinions, and Statements of Legislators
Statutes Sponsors or authors
In interpreting a statute, courts do not consider statements of a bill's author or any other
legislator unless they reiterate legislative discussion and events leading up to the bill's
passage.


1 Cases that cite this headnote


Attorneys and Law Firms


***629  Hagens Berman Sobol Shapiro, Steve W. Berman, Reed R. Kathrein, Berkeley, and Elaine
T. Byszewski, Los Angeles, for Plaintiff and Appellant.


Perkins Coie, Judith B. Gitterman, Santa Monica, Elizabeth L. McDougall and Rebecca S. Engrav,
for Defendants and Appellants.


Gibson, Dunn & Crutcher, Daniel M. Kolkey, San Francisco, S. Ashlie Beringer, Michael B. Smith
and Benjamin M. Glickman, Palo Alto, for Email Sender and Provider Coalition and ValueClick,
Inc., as Amici Curiae on behalf of Defendants and Appellants.


Opinion


CHIN, J.


*337  **626  Business and Professions Code section 17529.5, subdivision (a)(2) 1  (section
17529.5(a)(2)) provides that it is unlawful to advertise in a commercial electronic mail (e-mail)
advertisement—commonly known as “spam”—if the advertisement “contains or is accompanied
by falsified, misrepresented, or forged header information.” The issue this case presents is whether,
under this section, it is unlawful ***630  to send commercial e-mail advertisements from multiple
domain names for the purpose of bypassing spam filters. We **627  hold that, on the undisputed
facts of this case, the answer is “no.”


1 All further unlabeled statutory references are to the Business and Professions Code.


FACTUAL BACKGROUND
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“The Internet is an international network of interconnected computers” that enables millions
of people “to communicate with one another and to access vast amounts of information from
around the world.” (Reno v. American Civil Liberties Union (1997) 521 U.S. 844, 849–850, 117
S.Ct. 2329, 138 L.Ed.2d 874.) “In order for the Internet to function, each entity connected to it
(e.g., computer, router, network, etc.) must have a unique numeric ‘address.’ A unique identifier
is required to enable one connected computer or network to identify and send information to
another connected computer or network. Those unique addresses are known as Internet Protocol
Addresses or ‘IP addresses.’ [Citation.]” (National A–1 Advertising, Inc. v. Network Solutions, Inc.
(D.N.H.2000) 121 F.Supp.2d 156, 159 (National A–1 Advertising ).) An IP address consists of
“four sets of numbers separated by periods” (Kremen v. Cohen (9th Cir.2003) 325 F.3d 1035, 1038),
such as “12.34.56.78.” “IP addresses function much like Social Security numbers or telephone
numbers: each IP address is unique and corresponds to a specific entity connected to the Internet.”
(National A–1 Advertising, supra, at p. 159.)


Because the number strings that make up IP addresses can be difficult to remember, the Internet
community developed the Domain Name System, which enables users to link a numeric IP address
to a unique and easier to remember domain name, “thereby making it more convenient for users to
access particular addresses on the Internet.” (National A–1 Advertising, supra, 121 F.Supp.2d at p.
159.) “Domain names—e.g., bettyandnicks.com—consist of at least two groups of alphanumeric
characters, each known as a string, separated by a period or dot. The last string—the farthest to the
right—denotes the top-level domain. The second-to-last string is the second-level *338  domain
name and identifies the person's or organization's Internet computer site.” 2  (Thomas v. Network
Solutions, Inc. (D.C.Cir.1999) 176 F.3d 500, 503.)


2 Consistent with this general discussion, for purposes of applying section 17529.5, the term
“ ‘Domain name’ means any alphanumeric designation that is registered with or assigned
by any domain name registrar as part of an electronic address on the Internet” (§ 17529.1,
subd. (e)), and the term “Internet” means “the global information system that is logically
linked together by a globally unique address space based on the Internet Protocol (IP), or its
subsequent extensions, and that is able to support communications using the Transmission
Control Protocol/Internet Protocol (TCP/IP) suite, or its subsequent extensions, or other
IP-compatible protocols, and that provides, uses, or makes accessible, either publicly or
privately, high level services layered on the communications and related infrastructure
described in this paragraph.” (§ 17538, subd. (f)(6); see § 17529.1, subd. (k).)


In March 2007, plaintiff Craig E. Kleffman filed this class action in state court against
defendants Vonage Holdings Corp., Vonage America, Inc., and Vonage Marketing, Inc.
(Vonage), asserting a claim under section 17529.5(a)(2). As noted above, that section
makes it unlawful to advertise in a commercial e-mail advertisement that “contains or is
accompanied by falsified, misrepresented, or forged header information.” In relevant part,
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Kleffman alleged the following: Vonage, by and through its marketing agents, sent him 11
unsolicited e-mail advertisements for its broadband telephone services using “11 ***631  different
domain names: superhugeterm.com; formy companysite.com; ursunrchcntr.com; urgrtquirkz.com;
countryfolkgospel.com; lowdirectsme.com; yearnfrmore.com; openwrldkidz.com;
ourgossipfrom.com; specialdlvrguide.com; and struggletailssite.com.” These “11 different domain
names can [all] be traced to a single physical address” in Nevada where Vonage's marketing agent
“is located.” “None of these domain names provides any indication to the recipient (or its spam
filter) that the advertisement is from Vonage.” Vonage's “use of these multiple domain names ...
reduces the likelihood that an internet service provider [ISP] will identify these ... advertisements
as spam and block them before they reach the email inboxes of [Kleffman] and class members.”
An ISP “ ‘may block a message because ... [a] domain name is associated with the sending
of high volumes of spam,’ ” so recipients “could easily block all of” Vonage's e-mail **628
advertisements “[i]f Vonage and its marketing agents were to use a single domain name to send
[those] advertisements.” Vonage “could have easily (and less expensively)” sent all of its e-mail
advertisements “using a single domain name,” and “the only reason” it used “multiple domain
names is to mislead email service providers and recipients, and their spam filters.” “In other words,
Vonage essentially creates multiple identities, as represented by the multiple domain names, in
order to ‘spread out’ the total volume of [its e-mail advertisements] and reduce the volume sent
via each domain name, a strategy deliberately calculated to trick the ISPs into believing there are
multiple senders, when in actuality the emails are sent for *339  the ultimate single beneficiary:
Vonage.” “The multitude of ‘from’ identities falsifies and misrepresents the true sender's identity
and allows unwanted commercial email messages to infiltrate consumers' inboxes.” Vonage's
use of “ multiple domain names to bypass spam filters,” its “failure” to use “a single domain
name” in sending its advertisements, and its “failure to identify Vonage in the domain name from
which the ... advertisements were sent, i.e., through the use of a generic subdomain name such
as adfor.vonage.com, constitute[ ] falsified and misrepresented header information prohibited by”
section 17529.5(a)(2).


After Vonage removed the case to federal court, it moved to dismiss the complaint, arguing
the complaint failed to state a claim under section 17529.5(a)(2). The district court agreed and
dismissed the action with prejudice and without leave to amend, stating: “Kleffman does not
actually allege that the content of Vonage's email was false, misrepresented or forged, and indeed
points to nothing misleading about any single given email.” “The headers are allegedly falsified
because, though they literally and truthfully identify the sender, they are part of a mechanism
to avoid anti-spam legislation and therefore imply that they originate from different sources.
However, under the plain language of the statute, which requires that an email message contain a
falsified, misrepresented or forged header, the claim fails. The failure to send mail from a single
domain name that includes the word ‘Vonage’ is simply not a misrepresentation in any ordinary
sense of the word.” “Moreover, while [Kleffman] might characterize an email as containing the
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implicit misrepresentation ‘I am not from the same sources as the others,’ ... this is more than the
plain language of the statute would bear.” 3


3 The court alternatively found that even were the statute to prohibit the alleged conduct, the
federal “CAN–SPAM Act” (15 U.S.C. § 7701 et seq.) would preempt it.


Kleffman appealed to the United States Court of Appeals for the Ninth Circuit. ***632  Pursuant
to rule 8.548 of the California Rules of Court, the Ninth Circuit asked us to decide the following
question: “Does sending unsolicited commercial e-mail advertisements from multiple domain
names for the purpose of bypassing spam filters constitute falsified, misrepresented, or forged
header information under [section] 17529.5(a)(2)?” We granted the Ninth Circuit's request. 4


4 California Rules of Court, rule 8.548 provides: “On request of ... a United States Court
of Appeals ..., the Supreme Court may decide a question of California law if: [¶] (1) The
decision could determine the outcome of a matter pending in the requesting court; and [¶]
(2) There is no controlling precedent.”


DISCUSSION


[1]  [2]  At issue here is the scope of section 17529.5(a)(2), which makes it “unlawful ... to
advertise in a commercial e-mail advertisement” that *340  “contains or is accompanied by
falsified, misrepresented, or forged header information.” “ ‘As in any case involving statutory
interpretation, our fundamental task [in considering this issue] is to determine the Legislature's
intent so as to effectuate the law's purpose.’ [Citation.]” (People v. Cole (2006) 38 Cal.4th 964,
974–975, 44 Cal.Rptr.3d 261, 135 P.3d 669.)


In resolving the parties' disagreement over the meaning of section 17529.5(a)(2), it is useful to
begin by noting the matters on which they agree. There is no dispute here that the domain names
in question were part of the e-mails' “header information” within **629  the meaning of section
17529.5(a)(2). 5  There also is no dispute that the domain names used to send Vonage's e-mail
advertisements, and reflected in the header information of these e-mail advertisements, actually
exist and are technically accurate, literally correct, and fully traceable to Vonage's marketing
agents. Finally, there is no dispute that, in light of this conceded fact, the e-mails neither contained
nor were accompanied by “falsified ... or forged header information” within the meaning of section
17529.5(a)(2). Thus, the parties agree that the question here is whether the e-mails contained or
were accompanied by “ misrepresented ... header information” within the meaning of that section.
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5 California statutes do not define either the word “header” or the phrase “header information.”
As Kleffman notes, the federal CAN–SPAM Act, which makes it unlawful to initiate
transmission of a commercial e-mail message that contains or is accompanied by “header
information that is materially false or materially misleading” (15 U.S.C. § 7704(a)(1)),
defines “header information” as “the source, destination, and routing information attached
to an electronic mail message, including the originating domain name and originating
electronic mail address, and any other information that appears in the line identifying, or
purporting to identify, a person initiating the message” (15 U.S.C. § 7702(8)). A similar
definition was proposed, but not adopted, during the legislative process that culminated in
section 17529.5(a)(2)'s enactment. (See Sen. Bill No. 12 (2003–2004 Reg. Sess.) § 1, as
amended June 26, 2003 [“ ‘Header information’ means the source, destination, and routing
information attached to an electronic mail message, including the originating domain name
and originating electronic mail address”].)


Vonage's answer to this question is relatively straightforward. It asserts that header information
is not “misrepresented” within the meaning of section 17529.5(a)(2) unless it contains “a false
representation of fact.” Vonage reasons that, when the Legislature drafted the statute, this
was “the established legal definition” of the term “misrepresent” for purposes of the tort of
misrepresentation, and nothing indicates the Legislature intended to use the term in section
17529.5(a)(2) to convey some other meaning. Applying this definition, Vonage argues ***633
that e-mail advertisements from multiple domain names with fully accurate and traceable header
information do not violate the statute because they contain no false representation.


*341  Kleffman, quoting Cooley v. Superior Court (2002) 29 Cal.4th 228, 249, 127 Cal.Rptr.2d
177, 57 P.3d 654, asserts that Vonage's construction violates the rule of statutory construction
that “ ‘ “[c]ourts should give meaning to every word of a statute if possible, and should avoid
a construction making any word surplusage.” ’ ” He reasons that because section 17529.5(a)(2)
also expressly prohibits “falsified” header information, “misrepresented” header information must
encompass something in addition to a false statement of fact; otherwise, the term “misrepresented”
adds nothing to the statute and has no meaning.


Instead, Kleffman asserts, in defining the term “misrepresented” for purposes of section 17529.5(a)
(2), we should look to “other statutory claims in the false advertising sections of the Business
and Professions Code, such as section 17200, which prohibits fraudulent business practices, and
section 17500, which prohibits false or misleading advertising.” These statutes, Kleffman argues,
apply where advertising “ ‘is not actually false, but thought likely to mislead or deceive, or
is in fact false. By their breadth, [they] encompass not only those advertisements which have
deceived or misled because they are untrue, but also those which may be accurate on some
level, but will nonetheless tend to mislead or deceive.’ ” In Kleffman's view, this established
legal definition is what we should presume the Legislature had in mind when it drafted section
17529.5(a)(2) to prohibit “misrepresented” header information. Alternatively, Kleffman asserts,
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we should, construe the term “misrepresent” in accordance with its “ordinary” meaning as set forth
in several “lay” dictionaries, i.e., to give a “misleading” representation or idea of something. 6


6 According to Kleffman, these “lay” dictionaries alternatively define “misrepresent” as to
give an “incorrect” or “untrue” idea or representation of, or “to represent falsely.” We note
that, since 1999, a commonly cited legal dictionary—Black's Law Dictionary (Black's)—
has offered a similar definition of “misrepresentation.” (Black's Law Dict. (9th ed. 2009)
p. 1091, col. 1 [“misrepresentation” is “[t]he act of making a false or misleading statement
about something, usu. with the intent to deceive”]; Black's Law Dict. (8th ed. 2004) p.
1022, col. 1 [same]; Black's Law Dict. (7th ed. 1999) p. 1016, col. 1 [same].) Before 1999,
Black's defined “misrepresentation” as “[a]ny manifestation by words or conduct by one
person to another that, under the circumstances, amounts to an assertion not in accordance
with the facts.” (Black's Law Dict. (6th ed. 1990) p. 1001, col. 1.) The 1990 edition also
explained: “Colloquially [the word] is understood to mean a statement made to deceive or
mislead.” (Ibid.)


**630  Applying these tests, Kleffman argues the e-mails at issue here contained or were
accompanied by “misrepresented” header information within the meaning of section 17529.5(a)
(2). In Kleffman's view, the problem is not that the e-mails were sent from multiple domain
names, or that the domain names *342  did not include the word “Vonage.” Indeed, Kleffman
expressly disavows any requirement that an advertiser use a single domain name or identify in
the domain name the e-mail's contents, the name of the sending party, or the advertiser's identity.
The problem, Kleffman asserts, is the “ random,” “varied,” “garbled,” and “nonsensical nature”
of the multiple domain names, which created the “misleading” or “deceptive” impression—the “
misrepresentation”—that they were from different entities when in fact they were all from Vonage
“via its solo marketing agent.” 7  According to Kleffman, the “ use ***634  of multiple garbled
and nonsensical domain names” was “ unnecessary” and “serve[d] no purpose but to conceal the
single source of these ... e-mail advertisements” in order “to bypass spam filters,” which “ block
e-mail when a domain name is associated with the sending of high volumes of spam.” Therefore,
“the garbled and nonsensical [nature of the] domain names evidence[d] an intent to bypass spam
filters that does not exist with multiple domain names in and of themselves.” In short, Kleffman
argues, section 17529. 5(a)(2) “permits e-mail advertisements sent from multiple domain names,”
but only if “they are not deceptive by virtue of their utterly random and nonsensical nature.”


7 Invoking the words of the federal district court, Kleffman asserts that the domain names'
random and nonsensical nature created the “misrepresentation” that “ ‘I am not from the
same source as the others.’ ”


[3]  There are several problems with Kleffman's analysis. First, his view that we should look
to sections 17500 and 17200 fails to account for the significant linguistic differences between
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those statutes and section 17529.5(a)(2). Unlike section 17529.5(a)(2), neither section 17500 nor
section 17200 uses the word “misrepresented” or any form of that word. Rather, as relevant here,
section 17500 applies to statements that are “untrue or misleading ” (italics added), and section
17200 applies to advertising that is “unfair, deceptive, untrue or misleading ” (italics added). Thus,
these statutes expressly use the term—“misleading”—that Kleffman asserts we should read into
section 17529.5(a)(2) in order to define the term “misrepresented.” This approach contravenes the
principle that “[w]hen the Legislature uses materially different language in statutory provisions
addressing the same subject or related subjects, the normal inference is that the Legislature
intended a difference in meaning. [Citation.]” (People v. Trevino (2001) 26 Cal.4th 237, 242, 109
Cal.Rptr.2d 567, 27 P.3d 283.)


[4]  [5]  Second, Kleffman's approach, including his reliance on dictionaries that use the
word “mislead” to define the word “misrepresent,” overlooks the language of the provision
that immediately follows section 17529.5(a)(2). Section 17529.5, subdivision (a)(3), prohibits
the sending of an e-mail *343  advertisement with a subject line that is “likely to mislead a
recipient.” (Italics added.) Thus, in the very next provision of the same statute, the Legislature
expressly used the “likely to mislead” language Kleffman would use to define the word
“misrepresented” in section 17529.5(a)(2). This approach contravenes the principle that “when
different words are used in contemporaneously enacted, adjoining subdivisions of a statute, the
inference is compelling that a difference in meaning was intended.” (People v. Jones (1988) 46
Cal.3d 585, 596, 250 Cal.Rptr. 635, 758 P.2d 1165, italics omitted; see also Briggs v. Eden Council
for Hope & Opportunity (1999) 19 Cal.4th 1106, 1117, 81 Cal.Rptr.2d 471, 969 P.2d 564 [“[w]here
different words or phrases are used in the same connection **631  in different parts of a statute,
it is presumed the Legislature intended a different meaning”].) It also ignores the principle that
“when a statute contains a list or catalogue of items, a court should determine the meaning of
each by reference to the others, giving preference to an interpretation that uniformly treats items
similar in nature and scope.” (Moore v. California State Bd. of Accountancy (1992) 2 Cal.4th
999, 1011–1012, 9 Cal.Rptr.2d 358, 831 P.2d 798.) Under this principle, the meaning of the word
“misrepresented” in section 17529.5(a)(2) takes color from the other words listed in the same
provision—“falsified” and “forged”—not from the distinctly different “likely to mislead” language
***635  found in the next provision, section 17529.5, subdivision (a)(3).


Moreover, it is significant that the language in section 17529.5, subdivision (a)(3), fully articulating
the standard applicable to e-mail subject lines—“likely to mislead a recipient, acting reasonably
under the circumstances”—is virtually identical to the language that, only months before section
17529.5's passage, a California appellate court announced for applying sections 17500 and
17200. (See Lavie v. Procter & Gamble Co. (2003) 105 Cal.App.4th 496, 512, 129 Cal.Rptr.2d
486 [standard for claims under §§ 17200 and 17500 is whether “the ordinary consumer acting
reasonably under the circumstances” is likely to be deceived or misled] (Lavie ).) 8  Thus, the
Legislature clearly knew how to draft language invoking the “likely to mislead” standard of
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sections 17500 and 17200. That it did so in drafting section 17529.5, subdivision (a)(3), but
not in drafting the immediately preceding subdivision—section 17529.5(a)(2)—significantly
undermines Kleffman's argument.


8 Lavie was issued in January 2003. Section 17529.5, subdivision (a)(3)'s “likely to mislead”
language was added to the bill through which the Legislature enacted the statute in July 2003.
(Assem. Amend. to Sen. Bill No. 186 (2003–2004 Reg. Sess.) July 9, 2003, § 1.)


Nevertheless, Kleffman argues that the relevant legislative history supports his construction of
section 17529.5(a)(2). He acknowledges that, other than repeat section 17529.5(a)(2)'s language
verbatim, the legislative analyses of *344  the statute's enacting bill (Sen. Bill No. 186 (2003–
2004 Reg. Sess.)) did not discuss the provision or mention the types of header information that
would violate it. Instead, he relies principally on a legislative analysis of a subsequent bill that
amended section 17529.5(a)(2) (and other sections) (Sen. Bill No. 1457 (2003–2004 Reg. Sess.)),
which stated that the federal CAN–SPAM Act did not preempt the right of action under state law
against those who send spam “with misleading or falsified headers.” (Assem. Com. on Business &
Professions, Analysis of Sen. Bill No. 1457 (2003–2004 Reg. Sess.) as amended June 9, 2004, p.
4.) Based on this statement, Kleffman asserts that “the Legislature's shorthand for ‘misrepresented,
or forged’ seems to be ‘misleading.’ ”


To the extent the statutory language, read in context, remains ambiguous, such that legislative
history is relevant (see People v. Gonzalez (2008) 43 Cal.4th 1118, 1126, 77 Cal.Rptr.3d 569, 184
P.3d 702), it does not support Kleffman's position. The very next sentence of the analysis Kleffman
quotes stated that the amendment to section 17529.5(a)(2) was “intended to merely provide clean-
up language and ensure a private right of action against spammers who use falsified headers, which
is not in conflict with federal law.” (Assem. Com. on Business & Professions, Analysis of Sen.
Bill No. 1457 (2003–2004 Reg. Sess.) as amended June 9, 2004, p. 4., italics added.) Several other
analyses repeated this statement and/or explained that the amendment created a private right of
action for “falsified” e-mails. (Assem. Com. on Judiciary, Analysis of Sen. Bill No. 1457 (2003–
2004 Reg. Sess.) as amended June 17, 2004, pp. 1–2 [bill “ensure[s] a private right of action
against spammers who use falsified headers” and “creates a ‘stand alone’ section for falsified
emails ... to avoid confusion as to what parts of existing state law are preempted by federal law
and what parts remain viable in this area”]; Assem. Com. on Appropriations, Analysis of Sen. Bill
No. 1457 (2003–2004 Reg. Sess.) as amended Aug. 5, 2004, p. 1 [creates stand-alone section “for
falsified e-mails”]; Sen. 3d reading analysis, Sen. Bill No. 1457 (2003–2004 Reg. ***636  Sess.)
as amended **632  Aug. 5, 2004, p. 1 [same]; Sen. Rules Com., Off. Of Sen. Floor Analyses,
Analysis of Sen. Bill No. 1457 (2003–2004 Reg. Sess.) as amended Aug. 5, 2004, p. 2 [same].)
Thus, Kleffman overstates the significance of the imprecise and summary language contained in
the isolated statement he cites.
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Moreover, in other respects, the legislative history of the 2004 amendment to section 17529.5(a)(2)
reflects a careful and purposeful distinction between the terms “misrepresented” and “misleading.”
The Legislative Counsel's Digest of the amending bill as introduced stated that existing law
prohibited the sending of an e-mail advertisement that “contains or is accompanied by *345
certain falsified, misrepresented, obscured, or misleading information.” (Sen. Bill No. 1457 (2003–
2004 Reg. Sess.) as introduced Feb. 19, 2004.) In the next version of the bill, this statement was
revised to explain that existing law prohibited the sending of an e-mail advertisement that “contains
or is accompanied by ... falsified, misrepresented, obscured, or forged header information, or if
the e-mail has a misleading subject line.” (Assem. Amend. to Sen. Bill No. 1457 (2003–2004
Reg. Sess.) June 9, 2004.) This revised language expressly recognized the linguistic differences
between subdivision (a)(2) and (3) of section 17529.5. Thus, the legislative history of the 2004
amendment does not support Kleffman's view that “misrepresented” in section 17529.5(a)(2)
means “misleading” or “likely to mislead.” 9


9 As introduced, the proposed amendment to section 17529.5 also would have added a new
subdivision broadly prohibiting the sending of an e-mail advertisement that “contains or is
accompanied by false, misrepresented, obscured, forged, or misleading information.” (Sen.
Bill No. 1457 (2003–2004 Reg. Sess.) as introduced Feb. 19, 2004, § 2, proposing § 17529.5,
subd. (d).) This proposed provision was later deleted. (Assem. Amend. to Sen. Bill No. 1457
(2003–2004 Reg. Sess.) June 17, 2004.)


[6]  More broadly, for several reasons, we cannot reasonably interpret the statute as making
it unlawful to use the multiple domain names at issue in this case. First, it seems evident the
Legislature did not intend section 17529.5(a)(2) generally to prohibit the use of multiple domain
names. At the same time it enacted that section, the Legislature addressed the subject of multiple
domain names by passing another section—section 17529.4, subdivision (c)—that prohibits the
“use [of] scripts or other automated means to register for multiple electronic mail accounts from
which to” send, or enable another to send, an unsolicited commercial e-mail advertisement. If
mere use of multiple domain names, which requires registration of multiple electronic accounts,
constituted “misrepresented ... header information” for purposes of section 17529.5(a)(2), then
section 17529.4, subdivision (c), would be essentially useless. Of course, in construing section
17529.5(a)(2), we must avoid interpretations that would render related provisions unnecessary or
redundant. (People v. Fierro (1991) 1 Cal.4th 173, 262, 3 Cal.Rptr.2d 426, 821 P.2d 1302.) Notably,
as explained above, Kleffman concedes that mere use of multiple domain names does not “in and
of itself” violate section 17529.5(a)(2).


[7]  [8]  Second, it also seems evident the Legislature did not intend section 17529.5(a)(2) to make
it unlawful to use in a single e-mail a domain name that does not make clear the identity of either
the sender or the merchant-advertiser on whose behalf the e-mail advertisement is sent. To begin
with, a domain name in a single e-mail that does not identify the sender, the merchant-advertiser,
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or any other person or entity simply does not make any *346  “representation” regarding ***637
the e-mail's source, either express or implied, within the common understanding of that term, so it
cannot be said to constitute “misrepresented” information within the meaning of section 17529.5(a)
(2). 10  Moreover, a contrary conclusion would raise significant preemption problems. Federal law
provides that the CAN–SPAM Act “supersedes any statute, regulation, or rule of a State or political
subdivision of a State that **633  expressly regulates the use of electronic mail to send commercial
messages, except to the extent that any such statute, regulation, or rule prohibits falsity or deception
in any portion of a commercial electronic mail message or information attached thereto.” (15
U.S.C. § 7707(b)(1).) Regarding the scope of this provision, a congressional committee report
stated that “a State law requiring some or all commercial e-mail to carry specific types of labels,
or to follow a certain format or contain specified content, would be preempted.” (Sen. Rep. No.
108–102, 1st Sess., p. 21 (2003), reprinted in 2004 U.S. Code Cong. & Admin. News, p. 2364.)
Relying on this statement, the Ninth Circuit has held that a state law requiring an e-mail's “from”
field to include the name of the person or entity who actually sent the e-mail or who hired the
sender constitutes “a content or labeling requirement” that “is clearly subject to preemption.
[Citation.]” (Gordon v. Virtumundo, Inc. (9th Cir.2009) 575 F.3d 1040, 1064 (Gordon ).) Thus,
construing section 17529.5(a)(2) as requiring this kind of information would contravene the rule
that courts should, if reasonably possible, construe a statute “in a manner that avoids any doubt
about its [constitutional] validity. [Citations.]” (Association for Retarded Citizens v. Department
of Developmental Services (1985) 38 Cal.3d 384, 394, 211 Cal.Rptr. 758, 696 P.2d 150; see also
County of Los Angeles v. Superior Court (1999) 21 Cal.4th 292, 298, 87 Cal.Rptr.2d 441, 981 P.2d
68 [“supremacy clause of the federal Constitution ... prohibits a state court from applying state
law that is inconsistent with federal law”].) Reinforcing application of this general principle in this
case is the legislative history of the 2004 amendment to section 17529.5(a)(2), which explains that
a purpose of the amendment was to “conform” the statute to the CAN–SPAM Act. (Assem. Com.
on Judiciary, Analysis of Sen. Bill No. 1457 (2003–2004 Reg. Sess.) as amended Aug. 5, 2004,
p. 1.) Again, as explained above, Kleffman agrees that section 17529.5(a)(2) does not require a
domain name in a single e-mail to include such identifying information.


10 Possibly, such an e-mail would contain “obscured” header information within the meaning
of section 17529.5(a)(2) in its original form, which prohibited e-mail advertisements that
contain or are accompanied by “falsified, misrepresented, obscured, or forged header
information.” (Stats. 2003, ch. 487, § 1.) The Legislature deleted the word “obscured” when
it amended the statute in 2004. (See Stats. 2004, ch. 571, § 1.)


[9]  [10]  Given these conclusions, we find that a single e-mail with an accurate and traceable
domain name neither contains nor is accompanied by “misrepresented ... header information”
within the meaning of *347  section 17529.5(a)(2) merely because its domain name is, according
to Kleffman, “random,” “varied,” “garbled,” and “nonsensical” when viewed in conjunction with
domain names used in other e-mails. 11  An e-mail with an accurate and traceable domain name
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makes no affirmative ***638  representation or statement of fact that is false. It is true that the
term “misrepresent” may encompass situations where someone, having undertaken to provide
information regarding a matter, fails to disclose all facts that “ ‘materially qualify’ the limited facts
disclosed. [Citations.]” (Randi W. v. Muroc Joint Unified School Dist. (1997) 14 Cal.4th 1066,
1082, 60 Cal.Rptr.2d 263, 929 P.2d 582.) However, this principle does not apply here. Contrary
to Kleffman's assertion, as a matter of law, the use of an accurate and traceable domain name in
an e-mail cannot reasonably be understood to be an implied assertion that the source of that e-
mail is different from the source of another e-mail containing a different domain name. This is
especially true in this case, given that the header information in each of the 11 e-mails Kleffman
allegedly received contained the term “GreatCallRates” in the part of the sender's e-mail address
that preceded the domain name. 12  Therefore, the sender's failure to include additional information
did not **634  render the header information “misrepresented.” And, absent a misrepresentation,
use of a given domain name cannot constitute “misrepresented ... header information” within the
meaning of section 17529.5(a)(2), even if the sender chose the domain name for the purpose of
bypassing spam filters. 13


11 To answer the question the Ninth Circuit asked us to consider, we need not precisely define
the phrase “misrepresented ... header information” in section 17529.5(a)(2) or determine the
full extent of its scope. It is enough to conclude that the alleged conduct at issue here is not
unlawful under the statute.


12 The e-mails, printed copies of which Kleffman attached to his
complaint, were sent from the following e-mails addresses: GreatCallRates.
comUpdate@superhugeterm.com; GreatCallRatesNetDeals@formycompanysite.com;
GreatCallRatesWebDeals@ursunrchcntr.com; ChooseGreatCallRates.com@ urgrt
quirkz.com; GreatCallRatesSpecialists@countryfolkgospel.com; GreatCall
RatesBillCutter@lowdirectsme.com; GreatCallRatesEmailOffers@yearnfrmore. com;
GreatCallRatesEmailOffers@openwrldkidz.com; SelectOpportunityfrom
GreatCallRates.com@ourgossipfrom.com; GreatCallRates.comCenter@specialdlvr
guide.com; and GreatCallRates.comEmailOffers@struggletailssite.com.


13 As Vonage asserts, “[i]ntent, even intent to deceive, does not alone create a
misrepresentation” for purposes of section 17529.5(a)(2). Despite contrary suggestions at
many points in his briefs, Kleffman states he “agrees” with Vonage that an “intent to bypass
spam filters cannot create a misrepresentation” that violates the statute. “Instead,” he argues,
“it is the nature of the random and nonsensical domain names in the header information
of Vonage's e-mail advertisements that create[s] the misrepresentation regarding the actual
single authorship of the advertisements.” For reasons explained above, Kleffman's argument
fails.
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Moreover, as a practical matter, the rule Kleffman would have us adopt—that using multiple
domain names violates section 17529.5(a)(2) if those *348  names are “random,” “varied,”
“garbled,” and “nonsensical”—is unworkable. Kleffman offers no definition of these terms and
no standard for applying them. 14  As amici curiae supporting Vonage assert, 15  “[d]etermining
whether a domain name is sensible, nonsensical, random, or non-random is so subjective as to
make the inquiry meaningless.” “Advertisers, distributors, and even ***639  casual e-mail senders
(of ‘commercial e-mail advertisements,’ as broadly defined by Section 17529.1, subdivision
(c)) would face tremendous uncertainty about whether their actions run afoul of this undefined
standard.” 16  We would add that the uncertainty inherent in Kleffman's construction is especially
problematic given that a violation of section 17529.5(a)(2) constitutes a misdemeanor that is
punishable by imprisonment in county jail for up to six months. (§ 17529.5, subd. (c); see People
v. Avery (2002) 27 Cal.4th 49, 58, 115 Cal.Rptr.2d 403, 38 P.3d 1 [where reasonable constructions
of statute prescribing criminal penalties “ ‘stand in relative equipoise,’ ” courts generally adopt
construction more favorable to offender].)


14 Although he neither defines the terms “random,” “varied,” “garbled,” and “nonsensical” nor
articulates a standard for applying them, Kleffman offers the following examples of multiple
domain names he contends “plain [ly]” would not be deceptive: “(1) anaheimangels.com,
(2) angels baseball.com, (3) losangeles.angels.mlb.com, and (4) angels.mlb.com; or (1)
saks.com, (2) saksfifthavenue.com, (3) saksfifth ave.com, (4) saks5th ave.com, and (5)
saks5thavenue.com; or (1) verizon wireless.com, (2) verizon.com, and (3) vzw.com.” These
examples suggest a requirement that the domain names include some common language and/
or language associated with the advertiser. Such a requirement would appear to constitute a
preempted content or labeling requirement. (See Gordon, supra, 575 F.3d at p. 1064.)


15 Amici curiae supporting Vonage are Value Click, Inc., and Email Sender and Provider
Coalition.


16 For purposes of applying section 17529.5(a)(2), section 17529.1, subdivision (c), defines
a “[c]ommercial e-mail advertisement” as “any electronic mail message initiated for the
purpose of advertising or promoting the lease, sale, rental, gift offer, or other disposition of
any property, goods, services, or extension of credit.”


[11]  Kleffman insists his construction is consistent with the relevant legislative history. Although
acknowledging that the legislative analyses of section 17529.5(a)(2)'s enacting bill did not mention
the types of header information that would violate the statute, he cites a letter written by the
legislative author of both the enacting bill and its 2004 amendment, which stated: “Examples
of violations of [section 17529.5] could include,” among other things, “[t]he use of multiple
email addresses and/or domain names created for the sole purpose of bypassing spam-filters and
blacklists.” However, this statement is entitled to no weight, because we do not consider statements
of a bill's author (or any other legislator) unless they reiterate legislative discussion and events
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leading up to the bill's passage (Martin v. Szeto (2004) 32 Cal.4th 445, 450–451, 9 Cal.Rptr.3d
687, 84 P.3d 374), and *349  Kleffman concedes there is no evidence the statement he cites meets
this requirement. 17


17 The letter is dated October 5, 2004—after section 17529.5(a)(2)'s original passage in
September 2003 and its amendment in September 2004—and is addressed “To Whom It
May Concern.” Kleffman acknowledges that “[i]t is not clear from the face of the letter the
extent to which [it] was reiterating legislative discussion leading to [the statute's] adoption,”
and that “it is impossible to know from” the relevant legislative analyses whether the letter
“reiterated discussion that occurred in the Legislature.”


**635  Kleffman also relies on references in various sources to the use and effectiveness of spam
filters. He first notes that the Legislature's statutory list of “problems” that made section 17529.5(a)
(2) and other anti-spam legislation “necessary” (§ 17529, subd. (m)) included the following:
“[s]pam filters have not proven effective” (id., subd. (f)) and “[m]any spammers have become so
adept at masking their tracks that they are rarely found, and are so technologically sophisticated
that they can adjust their systems to counter special filters and other barriers against spam and
can even electronically commandeer unprotected computers, turning them into spam-launching
weapons of mass production” (id., subd. (i)). He next notes a similar statement in an enrolled bill
report to the Governor, 18  and cites arguments against the bill that “[i]t would be better to rely
on technology to solve the problem of spam.” (Sen. Republican Floor Commentaries, Sen. Bill
No. 186 (2003–2004 Reg. ***640  Sess.) Sept. 10, 2003, p. 5; see also Dept. Consumer Affairs,
Enrolled Bill Rep. on Sen. Bill No. 186 (2003–2004 Reg. Sess.), Sept. 22, 2003, p. 9 [“it could be
argued” this bill is “unnecessary” because “[t]here are software programs available to consumers
that filter unsolicited e-mail”].) Based on these references, Kleffman asserts we should construe
section 17529.5(a)(2) to prohibit e-mail advertisements “from multiple random and nonsensical
domain names intended to bypass spam filters.”


18 The enrolled bill report noted that “[d]espite the increasing deployment of anti-spam
services and technology, the number of spam messages, and their size, continues [sic ] to
increase.” (Dept. Consumer Affairs, Enrolled Bill Rep. on Sen. Bill No. 186 (2003–2004
Reg. Sess.), Sept. 22, 2003, p. 5.)


Kleffman's argument is unpersuasive. It is true that, in passing section 17529.5(a)(2), the
Legislature generally noted the limitations of spam filters. However, this circumstance does not
justify contorting the meaning of “misrepresented ... header information” in the statute to prohibit
every practice that might decrease the effectiveness of spam filters. Because, as explained above,
Kleffman's proposed construction is inconsistent with the statutory language read in context and
would be unworkable in practice, we decline to adopt it.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004144164&pubNum=4645&originatingDoc=I6739b2127d3411df86c1ad798a0ca1c1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004144164&pubNum=4645&originatingDoc=I6739b2127d3411df86c1ad798a0ca1c1&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17529.5&originatingDoc=I6739b2127d3411df86c1ad798a0ca1c1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17529.5&originatingDoc=I6739b2127d3411df86c1ad798a0ca1c1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17529.5&originatingDoc=I6739b2127d3411df86c1ad798a0ca1c1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17529&originatingDoc=I6739b2127d3411df86c1ad798a0ca1c1&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17529.5&originatingDoc=I6739b2127d3411df86c1ad798a0ca1c1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17529.5&originatingDoc=I6739b2127d3411df86c1ad798a0ca1c1&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d86d0000be040





Kleffman v. Vonage Holdings Corp., 49 Cal.4th 334 (2010)
232 P.3d 625, 110 Cal.Rptr.3d 628, 10 Cal. Daily Op. Serv. 7781...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


*350  CONCLUSION


For the above reasons, we hold that, on the undisputed facts of this case, sending commercial e-
mail advertisements from multiple domain names for the purpose of bypassing spam filters is not
unlawful under section 17529.5(a)(2).


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, MORENO, and
CORRIGAN, JJ.


All Citations


49 Cal.4th 334, 232 P.3d 625, 110 Cal.Rptr.3d 628, 10 Cal. Daily Op. Serv. 7781, 2010 Daily
Journal D.A.R. 9263


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Laura A. LAMBERT; Esther Ackley; Steve Belling; Pat Cooke;
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Synopsis
Former ticket sales account executives for professional basketball team brought state court
action against various individual and corporate defendants, alleging that they were discharged in
retaliation for complaining about overtime compensation, in violation of Fair Labor Standards
Act (FLSA) and Washington public policy. Action was removed to federal court. Following
jury trial, the United States District Court for the Western District of Washington, Barbara J.
Rothstein, J., entered judgment for former account executives and awarded them attorney fees.
All parties appealed. The Court of Appeals affirmed in part, reversed in part, and remanded.
On rehearing en banc, the Court of Appeals, Reinhardt, Circuit Judge, held that: (1) as a matter
of first impression, FLSA antiretaliation provision protects employees who complain to their
employers about wage and hour violations; (2) any error in jury instructions regarding mixed-
motives liability was harmless; (3) one employee acted on behalf of all named plaintiffs, thus
supporting retaliation claim with respect to all plaintiff-employees; (4) employer waived issue
of availability of punitive damages under FLSA; (5) four million dollar punitive damages award
was not excessive; (6) emotional distress damages were not excessive nor based on passion or
prejudice; (7) evidence supported finding that chief operating officer (COO) and chief executive
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officer (CEO) of defendant corporations' corporate parent were “employers” who could be held
liable under FLSA; (8) evidence supported award of punitive damages against COO and CEO; and
(9) following resolution of posttrial motions, district court did not abuse its discretion by awarding
plaintiffs only $44,075 in supplemental fees rather than the $141,080 they requested.


Affirmed.


Rymer, Circuit Judge, filed opinion dissenting in part and concurring in the judgment in part, in
which Fernandez, Circuit Judge, joined.


Opinion, 156 F.3d 1018, vacated.


Procedural Posture(s): On Appeal.


West Headnotes (21)


[1] Labor and Employment Protected activities
Fair Labor Standards Act (FLSA) antiretaliation provision protects employees who
complain to their employers about wage and hour violations, in addition to protecting those
employees who file formal proceedings with Department of Labor or in federal court. Fair
Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


35 Cases that cite this headnote


[2] Labor and Employment Protected activities
Though Fair Labor Standards Act (FLSA) antiretaliation provision protects employees
who complain to their employers about wage and hour violations, employee must
actually communicate a complaint to the employer in order to find protection under the
antiretaliation provision, and not all amorphous expressions of discontent related to wages
and hours constitute “complaints filed” within meaning of the statute. Fair Labor Standards
Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


96 Cases that cite this headnote


[3] Labor and Employment Protected activities
Employees' actions were sufficient to constitute filing of a complaint with employer within
meaning of Fair Labor Standards Act (FLSA) antiretaliation provision, where employees
complained orally to their employers about failure to pay adequate overtime wages, and
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specifically alleged a violation of the FLSA, and they contacted Department of Labor,
which informed them that their employer's practices were illegal, they hired attorney to
assist them with their claim, and they notified employer in writing of specific FLSA
violation they were alleging. Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A.
§ 215(a)(3).


97 Cases that cite this headnote


[4] Labor and Employment Protected activities
Whether particular employee's actions were sufficient to constitute filing of a complaint
with employer within meaning of Fair Labor Standards Act (FLSA) antiretaliation
provision is a question to be resolved as a matter of factual analysis on a case-by-case
basis. Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


11 Cases that cite this headnote


[5] Labor and Employment Protected activities
So long as employee communicates substance of his allegations to employer, e.g., that
employer has failed to pay adequate overtime or has failed to pay minimum wage,
employee is protected by Fair Labor Standards Act (FLSA) antiretaliation provision, and
employee may communicate such allegations orally or in writing, and need not refer to the
statute by name. Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


30 Cases that cite this headnote


[6] Federal Courts Failure or refusal to instruct;  modification of request
On former employees' retaliation claim under Fair Labor Standards Act (FLSA), any error
in jury instructions regarding mixed-motives liability, with respect to trial court's failure
to give affirmative defense instruction stating that defendants could escape liability by
proving that employees would have been discharged regardless of any protected activity,
was more probably than not harmless, since evidence, which clearly supported conclusion
that defendants would not have discharged employees in absence of protected conduct,
would have supported verdict for employees even with the requested instruction. Fair
Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


11 Cases that cite this headnote


[7] Federal Courts Instructions
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Error in instructing jury in civil case does not require reversal if error was more probably
than not harmless.


6 Cases that cite this headnote


[8] Federal Courts Harmless and Reversible Error
Harmless error standard applied in civil cases is far less stringent than that applied in
criminal cases.


1 Cases that cite this headnote


[9] Federal Courts Failure or refusal to instruct;  modification of request
On former employees' retaliation claim under Fair Labor Standards Act (FLSA), jury's
award of $12 million in punitive damages supported conclusion that district court's failure
to give mixed-motive affirmative defense instruction requested by defendants was at most
harmless error; punitive damages award made it clear that jury concluded that defendants
would not have discharged employees in absence of protected conduct, and, given this
determination, it was more likely than not that jury did not believe defendants' explanation
for the discharges. Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


24 Cases that cite this headnote


[10] Labor and Employment Exercise of rights or duties;  retaliation
Evidence supported finding that first employee acted on behalf of named plaintiffs
when she complained to employer about overtime violations, thus supporting Fair Labor
Standards Act (FLSA) retaliation claim with respect to all plaintiff-employees, where
original letter sent to employer by first employee's attorney referred both to employee's
overtime complaints and to those of her co-workers, and testimony of both plaintiff
and defense witnesses also supported conclusion that employee was acting on behalf of
plaintiffs as a group. Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)
(3).


7 Cases that cite this headnote


[11] Federal Courts Judgment and Relief
Employer waived issue of availability of punitive damages under Fair Labor Standards
Act (FLSA) by failing to raise it below; employer proposed punitive damages instruction
that was ultimately delivered by district court, and never objected to instruction after they
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proposed it, and, although employer contended that no punitive damages instruction was
“necessary,” and its trial brief stated that punitive damages “should not be allowed,” district
court reasonably construed these statements as arguments that these particular plaintiffs
had not made out sufficient case of malice and/or recklessness to warrant award of punitive
damages. Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


9 Cases that cite this headnote


[12] Labor and Employment Exemplary or punitive damages
Punitive damages award of four million dollars was not excessive on successful Fair Labor
Standards Act (FLSA) retaliation claim brought by former ticket sales account executives
for professional basketball team, in light of conduct engaged in by defendants and in light
of defendants' substantial financial assets. Fair Labor Standards Act of 1938, § 15(a)(3),
29 U.S.C.A. § 215(a)(3).


1 Cases that cite this headnote


[13] Damages Particular cases
Emotional distress damages award of $75,000 to each plaintiff employee on successful
Fair Labor Standards Act (FLSA) retaliation claim was not grossly excessive or monstrous,
where each plaintiff testified to emotional toll that the illegal discharge had taken on his
or her life. Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


28 Cases that cite this headnote


[14] Federal Courts Damages or Other Monetary Relief
Court of Appeals may reverse jury's finding of amount of damages if amount is grossly
excessive or monstrous.


22 Cases that cite this headnote


[15] Damages Particular cases
Defendants failed to demonstrate that emotional distress damages award of $75,000
to each plaintiff employee on successful Fair Labor Standards Act (FLSA) retaliation
claim was based on passion or prejudice, based solely on fact that each plaintiff was
awarded the same amount of emotional distress damages, since evidence demonstrated that
emotional distress suffered by each plaintiff was quite similar, and jury likely concluded
that emotional harm to each plaintiff was roughly equal given similar treatment each
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plaintiff suffered at hands of the defendants. Fair Labor Standards Act of 1938, § 15(a)
(3), 29 U.S.C.A. § 215(a)(3).


14 Cases that cite this headnote


[16] Labor and Employment Persons protected, persons liable, and parties;  standing
Individual defendants could be liable under Fair Labor Standards Act (FLSA)
antiretaliation provision only if they had significant ownership interest with operational
control of significant aspects of corporation's day-to-day functions, power to hire and fire
employees, power to determine salaries, or responsibility to maintain employment records.
Fair Labor Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


45 Cases that cite this headnote


[17] Labor and Employment Employers Included
Where an individual exercises control over nature and structure of the employment
relationship, or economic control over the relationship, that individual is an “employer”
within meaning of Fair Labor Standards Act (FLSA), and is subject to liability. Fair Labor
Standards Act of 1938, § 1 et seq., 29 U.S.C.A. § 201 et seq.


81 Cases that cite this headnote


[18] Labor and Employment Exercise of rights or duties;  retaliation
Labor and Employment Employers Included
In Fair Labor Standards Act (FLSA) retaliation suit brought by former ticket sales
account executives for professional basketball team, evidence supported finding that chief
operating officer (COO) and chief executive officer (CEO) of defendant corporations'
corporate parent were “employers” within meaning of FLSA, who could be held liable
for unlawful discharges, based on evidence that both COO and CEO exercised economic
and operational control over employment relationship with the sales agents. Fair Labor
Standards Act of 1938, § 15(a)(3), 29 U.S.C.A. § 215(a)(3).


76 Cases that cite this headnote


[19] Labor and Employment Exemplary or punitive damages
In Fair Labor Standards Act (FLSA) retaliation suit brought by former ticket sales agents
for professional basketball team, award of punitive damages against chief operating officer
(COO) and chief executive officer (CEO) of defendant corporations' corporate parent was
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supported by evidence that COO and CEO had long-standing policy of refusing to pay
overtime as required by federal law, that they had been subject of previous federal lawsuit
for overtime violations, that they were aware of and participated in overtime dispute with
instant plaintiffs and were involved in decision to terminate sales staff, and that COO had
told his chief financial officer that he did not care what the laws were and would not pay
overtime but would wait until he was sued. Fair Labor Standards Act of 1938, § 15(a)(3),
29 U.S.C.A. § 215(a)(3).


1 Cases that cite this headnote


[20] Federal Courts Verdict
Court of Appeals cannot disturb jury's verdict in civil case if it is supported by “substantial
evidence,” which is such reasonable evidence as reasonable minds might accept as
adequate to support a conclusion even if it is possible to draw two inconsistent conclusions
from the evidence.


13 Cases that cite this headnote


[21] Labor and Employment Attorney fees
Following resolution of posttrial motions, district court did not abuse its discretion
by awarding prevailing Fair Labor Standards Act (FLSA) plaintiffs only $44,075 in
supplemental fees rather than the $141,080 they requested, since plaintiffs were entitled
to fees only for work related to issues on which they prevailed, and they failed to prevail
on an extremely important posttrial issue, the remittitur with respect to punitive damages.
Fair Labor Standards Act of 1938, § 1 et seq., 29 U.S.C.A. § 201 et seq.


5 Cases that cite this headnote


Attorneys and Law Firms


*1000  Spencer Hall, John W. Widell, Hall Zanzig Widell PLLC, Seattle, Washington, and
Kathryn Y. Kim, Mundt MacGregor L.L.P., Seattle, Washington, for the plaintiffs-appellees-cross-
appellants.


Eric M. Rubin, Walter Diercks, Rubin, Winston, Diercks, Harris & Cooke, Washington, D.C.,
Andrew L. Frey, Mayer, Brown & Platt, New York, New York, Robert P. Davis, Donald M. Falk,
Miriam R. Nemetz, Mayer, Brown & Platt, Washington, D.C., for the defendants-appellants-cross-
appellees.
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Jennifer S. Goldstein, U.S. Equal Employment Opportunity Commission, Office of General
Counsel, Washington, D.C., for amicus curiae.


Appeal from the United States District Court for the Western District of Washington; Barbara J.
Rothstein, District Judge, Presiding. D.C. No. CV–95–00039–BJR.


Before: BROWNING, PREGERSON, REINHARDT, FERNANDEZ, RYMER, T. G. NELSON,
TASHIMA, THOMAS, SILVERMAN, WARDLAW, and W. FLETCHER, Circuit Judges.


Opinion


*1001  Opinion by Judge REINHARDT; Partial Concurrence and Partial Dissent by Judge
RYMER.


REINHARDT, Circuit Judge:


This case presents a question of considerable importance to the workers in this circuit who rely
on the protections afforded by the Fair Labor Standards Act (“FLSA” or the “Act”). We must
resolve whether the anti-retaliation provision of that Act protects employees who complain to
their employers about wage and hour violations. Based on the guiding purpose and design of the
FLSA and the language of the statute, we join six other circuits and hold that complaints made to
employers are within the ambit of the FLSA's anti-retaliation clause. Because we reject the other
arguments that the defendants have raised on appeal, we affirm the decision of the district court.


I.


Facts and Procedural History


The plaintiffs in this action are six former ticket sales agents of the Seattle SuperSonics, a
National Basketball Association team. As “account executives” for the Sonics, the plaintiffs were
responsible for selling season tickets, multi-game packages, and group-ticket packages. They
also were responsible for staffing a season ticket information booth at Sonics basketball games.
Beginning in 1991, the agents were paid a base salary of $13,000, and received the remainder of
their compensation through commissions earned for their ticket sales. Rather than paying overtime
in accordance with the actual number of hours worked by each employee, the Sonics paid each
account executive $2000 per year for “overtime.” Under the Sonics' plan, each employee was paid
$166.67 per month regardless of the overtime actually worked by the account executive.
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In 1993, however, apparently because the Sonics had sold almost all of their tickets, the account
executives' workweek was reduced to 20 hours, and the monthly “overtime” payments were
discontinued. In 1994, plaintiff Laura Lambert became concerned that she and her fellow account
executives had not been paid for all of the overtime hours they had actually worked. Accordingly,
in May of 1994, she left a note with Sonics Controller Brian Dixon requesting a meeting to discuss
overtime wages. Lambert also telephoned the United States Department of Labor and requested
information regarding federal overtime laws. After speaking with the Labor Department, Lambert
raised the issue of unpaid overtime with the Sonics head of ticket sales, Bob Boustead. Boustead
told Lambert that the overtime question was a “dead issue.” According to Lambert's testimony,
Boustead also said “[i]f you want to sue the Sonics, go ahead and do us all a favor.” (SER 190).


On May 20, 1994, the Department of Labor informed Lambert that the Sonics' overtime scheme
did in fact violate the overtime provisions of the Fair Labor Standards Act. Lambert told Dixon
of the Labor Department's conclusion and Dixon, according to Lambert's testimony, told her
that “his hands were tied” because William Ackerley (Chief Operating Officer of Ackerley
Communications, Inc., the corporate parent of the defendant corporations) “will not pay overtime
and doesn't care what the laws are.” (SER 192–94). Dixon then told Lambert that if she continued
to press for her statutory right to overtime pay:


you will definitely not have a job here, you will be fired. The decision is up to
you. Everyone else in the office will love you, but you are jeopardizing your job.
Is it worth it to you for a thousand dollars?


(SER 195–96).


In June 1994, the account executives decided that Lambert and plaintiff Chuck Viltz should be
their representatives in dealing with the Sonics management. (SER 202). Boustead confirmed that
“Chuck and Laura were the spokespersons for the sales folks.” (SER 265). Around this same
time, Lambert hired an attorney. On June 17, 1994, Lambert's attorney sent Barry Ackerley (CEO
and *1002  Chairman of the Board of Ackerley Communications) a letter requesting that the
Sonics pay Lambert and the other account executives overtime as required by law. The letter also
specifically requested that Ackerley instruct his managers “to refrain from retaliation or threats
of retaliation against Ms. Lambert and other employees.” (ER 118). On July 6, 1994, Lambert's
attorney delivered a complaint for unpaid overtime wages to the Sonics.


The Sonics eventually settled the overtime claims with Lambert, and paid the other account
executives the amounts due them for overtime. Less than a week later, on October 12, 1994, John
Dresel, the Sonics Executive Vice President, wrote a memo to William Ackerley informing him







Lambert v. Ackerley, 180 F.3d 997 (1999)
138 Lab.Cas. P 33,892, 5 Wage & Hour Cas.2d (BNA) 677, 99 Cal. Daily Op. Serv. 4528...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


that he was planning to lay off all of the account executives by November 30, 1994. In October
of 1994, Full House Sports & Entertainment, Inc. was organized to, among other things, run
the Sonics ticket sales operations. Dresel was named as President. In December 1994, Dresel
discharged nine of the ten account executives, including the six plaintiffs here. The one sales agent
not discharged was the one agent who had never complained about the overtime violations. (SER
271–274).


Following their discharge, the plaintiffs filed suit, alleging that they had been fired in retaliation
for their complaints about the defendants' failure to comply with federal overtime requirements,
in violation of the FLSA, 29 U.S.C. § 215(a)(3), and in violation of the public policy of the state
of Washington. Wash. Rev.Code § 49.46.100(2). Following a three-week trial, the jury returned
a verdict for the plaintiffs on both the federal and state causes of action and awarded $697,000
for lost wages, and $75,000 to each plaintiff for emotional distress. The jury further awarded $12
million in punitive damages on the FLSA claim. 1  The defendants moved for judgment as a matter
of law, or in the alternative for a new trial and/or a remittitur of damages. The district court remitted
the punitive damages award to $4,182,000, but denied all other defense motions. The district court
also awarded the plaintiffs $389,117.50 in attorneys' fees, and later awarded them an additional
$44,075 in supplemental fees in connection with the post-trial motions.


1 The district court's jury instruction allowed punitive damages to be assessed only for a
violation of the federal law. (SER 33).


The defendants appealed the district court's denial of their motion for judgment as a matter of
law, and a three-judge panel of this court reversed with respect to the federal claim on the ground
that the anti-retaliation provision of the FLSA does not apply to complaints made to an employer.
The panel then affirmed in part on the state claim and remanded it for further proceedings. See
Lambert v. Ackerly, 156 F.3d 1018 (1998), withdrawn and reh'g en banc granted, 169 F.3d 666
(9th Cir.1999). The plaintiffs filed a suggestion for rehearing en banc, and a majority of the non-
recused active judges of this court voted to rehear the case en banc in order to consider the scope
of the anti-retaliation provision of the FLSA. Having withdrawn the panel opinion, we now affirm
the judgment of the district court on the federal cause of action. 2


2 Because we uphold the judgment in favor of the plaintiffs under the FLSA, and because
greater relief was awarded under that statute than is available under the state cause of action,
we need not determine the validity of the judgment on the state claim.


II.
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The Reach of the Anti–Retaliation Provision


[1]  The Fair Labor Standards Act anti-retaliation provision provides that it is unlawful:


[T]o discharge or in any other manner discriminate against any employee
because such employee has filed any complaint or instituted or caused to be
instituted any proceeding under or related to this chapter, or has testified or is
about *1003  to testify in any such proceeding, or has served or is about to serve
on an industry committee.


29 U.S.C. § 215(a)(3). In this case, we must determine whether the FLSA's prohibition on
terminating an employee who has “filed any complaint or instituted or caused to be instituted any
proceeding under or related to this chapter” protects an employee who complains to his employer
about violations of the Act. The district court, in denying the defendants' motion for judgment as
a matter of law, held that the statute extends protection to employees who make such complaints.
The defendants contend, to the contrary, that the anti-retaliation provision protects only those
employees who file formal proceedings with the Department of Labor or in a federal court. Our
court has never before addressed this question, although we did reserve it in Knickerbocker v.
City of Stockton, 81 F.3d 907, 912 n. 3 (9th Cir.1996). To date, however, seven other Circuits
have reached the specific question raised here. The First, Third, Sixth, Eight, Tenth, and Eleventh
circuits have all held that complaints similar to, and even far more “informal” than those lodged
by the plaintiffs here entitle the employee to coverage under the anti-retaliation provision of the
FLSA. See Valerio v. Putnam Assocs. Inc., 173 F.3d 35 (1st Cir.1999); Brock v. Richardson, 812
F.2d 121, 124–25 (3d Cir.1987); EEOC v. Romeo Community Schools, 976 F.2d 985, 989 (6th
Cir.1992); Brennan v. Maxey's Yamaha, Inc., 513 F.2d 179, 181 (8th Cir.1975); Love v. RE/MAX
of Am., Inc., 738 F.2d 383, 387 (10th Cir.1984); EEOC v. White & Son Enterprises, 881 F.2d
1006, 1011 (11th Cir.1989). The Second Circuit is the only circuit to reach the contrary conclusion,
although it did so in a case in which the only complaint made was an oral complaint to a supervisor
that a pay disparity was “not fair.” See Lambert v. Genesee Hosp., 10 F.3d 46, 55 (2d Cir.1993).


Over fifty years ago, the Supreme Court determined the approach that must be followed in
construing the provisions of the Fair Labor Standards Act. A number of the other circuits have
explicitly followed that approach. It is a simple one, often used in construing statutes designed
to protect individual rights. In Tennessee Coal, Iron & R. Co. v. Muscoda Local No. 123, 321
U.S. 590, 597, 64 S.Ct. 698, 88 L.Ed. 949 (1944), the Court explained that because the FLSA is a
remedial statute, it must be interpreted broadly. As the Tennessee Coal Court wrote:
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[The FLSA is] remedial and humanitarian in purpose. We are not here dealing
with mere chattels or articles of trade but with the rights of those who toil....
Those are rights that Congress has specifically legislated to protect. Such a
statute must not be interpreted or applied in a narrow, grudging manner.


Id. (emphasis added). More specifically, in Mitchell v. Robert DeMario Jewelry, Inc., 361 U.S.
288, 292–93, 80 S.Ct. 332, 4 L.Ed.2d 323 (1960), the Court explained that Congress intended the
anti-retaliation provision of the FLSA to provide an incentive for employees to report wage and
hour violations by their employers. As the Court wrote:


For weighty practical and other reasons, Congress did not seek to secure
compliance with prescribed standards through continuing detailed federal
supervision or inspection of payrolls. Rather it chose to rely on information and
complaints received from employees seeking to vindicate rights claimed to have
been denied.... [I]t needs no argument to show that fear of economic retaliation
might often operate to induce aggrieved employees quietly to accept substandard
conditions.


Id. at 292, 80 S.Ct. 332.


The implication of Tennessee Coal and Mitchell is clear. Based on the principles illustrated by
these two cases, the Third Circuit, for example, concluded that “the [Supreme] Court has made
clear that the key to interpreting the [FLSA's] anti-retaliation provision is the need to prevent
employees' ‘fear of economic retaliation’ for voicing grievances about substandard conditions.”
Brock, 812 F.2d at 123–24. *1004  The Eleventh Circuit has similarly held that “[t]he anti-
retaliation provision of the FLSA was designed to prevent fear of economic retaliation by an
employer against an employee who chose to voice such a grievance,” and that “[b]y giving a broad
construction to the anti-retaliation provisions to include [informal complaints made to employers],
its purpose will be further promoted.” White & Son, 881 F.2d at 1011. Most recently, the First
Circuit reached the following conclusion:


A narrow construction of the anti-retaliation provision could create an atmosphere of
intimidation and defeat the Act's purpose in § 215(a)(3) of preventing employees' attempts
to secure their rights under the Act from taking on the character of ‘a calculated risk.’
Such circumstances would fail to ‘foster a climate in which compliance with the substantive
provisions of the Act would be enhanced.’ Hence we, like many of our sister circuits, conclude
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that the animating spirit of the Act is best served by a construction of § 215(a)(3) under which
the filing of a relevant complaint with the employer no less than with a court or agency may
give rise to a retaliation claim.


Valerio, 173 F.3d at 43 (quoting Mitchell, 361 U.S. at 292, 293, 80 S.Ct. 332).


We agree with the other circuits that have given a broad construction to the statutory provision.
The FLSA's anti-retaliation clause is designed to ensure that employees are not compelled to risk
their jobs in order to assert their wage and hour rights under the Act. Construing the anti-retaliation
provision to exclude from its protection all those employees who seek to obtain fair treatment and
a remedy for a perceived violation of the Act from their employers would jeopardize the protection
promised by the provision and discourage employees from asserting their rights. As is obvious
from this very case, such a construction would leave employees completely unprotected by the
FLSA against retaliatory discharge when they complain to their employers about violations of the
Act—exactly what the anti-retaliation provision was designed to prevent. We hold, therefore, that
in order for the anti-retaliation provision to ensure that “fear of economic retaliation” not “operate
to induce aggrieved employees quietly to accept substandard conditions,” Mitchell, 361 U.S. at
292, 80 S.Ct. 332, it must protect employees who complain about violations to their employers,
as well as employees who turn to the Labor Department or the courts for a remedy.


Although possibly subject to differing interpretations, the language of § 215(a)(3) is fully
consistent with this conclusion. By its terms, the anti-retaliation provision prohibits retaliation
against an employee who has “filed any complaint or instituted or caused to be instituted any
proceeding under or related to this chapter.” 29 U.S.C. § 215(a)(3). First, we conclude that “any
complaint” related to the FLSA includes complaints made to employers. If “any complaint” means
“any complaint,” then the provision extends to complaints made to employers. Second, we are also
convinced that the statutory term “filed” includes the filing of complaints with employers. When
drafting the language of § 215(a)(3), it is reasonable to assume that Congress was aware of the
practice, in many union and non-union workplaces, of requiring employees to “file” grievances
and complaints with their union and/or employer before instituting any further internal or external
proceedings. Given the widespread use of the term “file” to include the filing of complaints with
employers, it is therefore reasonable to assume that Congress intended that term as used in § 215(a)
(3) to include the filing of such complaints. Finally, we note that § 215(a)(3) protects employees
who file complaints “under or related to this chapter.” The defendants' construction of the statute
would render the “or related to” language superfluous. As we read the statute, complaints filed
“under” the FLSA are those complaints provided for in the Act, i.e., those complaints filed with the
Department of Labor or the federal court as specified in the Act. Complaints that are not “under”
the FLSA but are “related to” *1005  it, on the other hand, are those complaints filed outside of
court and the Department of Labor that relate to the subject matter of the FLSA, for example,
those complaints filed with an employer. In sum, the statutory grant of protection to employees
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who “file[ ] any complaint” “related to” the FLSA extends to employees who complain to their
employer about an alleged violation of the Act. 3


3 The construction we give § 215(a)(3) is also dictated by our decision in MacKowiak v.
University Nuclear Sys., Inc., 735 F.2d 1159 (9th Cir.1984), where we held that a similar,
although facially more restrictive, anti-retaliation provision of the Energy Reorganization
Act (“E.R.A.”) extended protection to employees filing complaints with an employer. The
E.R.A. provision applied when an employee:


(1) commenced, caused to be commenced, or is about to commence or cause to be
commenced a proceeding under this chapter ...;
(2) testified or is about to testify in any such proceeding or;
(3) assisted or participated or is about to participate in any manner in such a proceeding.


42 U.S.C. § 5851(a)(1982). In reaching our holding in MacKowiak, we noted that the
Energy Reorganization Act's anti-retaliation provision has the “broad, remedial purpose of
protecting workers from retaliation.” Id. at 1163. As we have shown, the same is true of the
FLSA. See, e.g., Tennessee Coal, 321 U.S. at 597, 64 S.Ct. 698. The MacKowiak court also
observed that “[i]f the regulatory scheme is to function effectively, inspectors must be free
from the threat of retaliatory discharge for identifying safety and quality problems.” 735 F.2d
at 1163. The same need to be free from threats of retaliatory discharge exists with respect to
the FLSA, if that statute is to “function effectively.” Id. It follows, a fortiori, from our holding
in MacKowiak that a statute like the FLSA that (1) expressly covers the filing of complaints,
and is not limited to the institution of actual proceedings, and (2) applies to actions related
to, and not just commenced under, the Act covers internal complaints filed with employers.


The defendants rely on the fact that Title VII's anti-retaliation provision, 42 U.S.C. § 2000e–
3(a), contains language broader in scope than the language contained in the FLSA provision. In
Genesee, the Second Circuit reached the conclusion that the FLSA does not protect employees who
complain internally to their employers by contrasting § 215(a)(3) with Title VII's anti-retaliation
provision. See Genesee, 10 F.3d at 55. With all due respect to the Second Circuit, we disagree
that the breadth of Title VII's anti-retaliation provision dictates the construction we should give
the FLSA provision. The FLSA was drafted some sixty-two years ago, at a time when statutes
were far shorter and less detailed, and were written in more general and simpler terms. The fact
that Congress decided to include a more detailed anti-retaliation provision more than a generation
later, when it drafted Title VII, tells us little about what Congress meant at the time it drafted
the comparable provision of the FLSA. In short, we find the view suggested by the defendants
—that Congress' choice of words in 1964 can resolve the meaning of words chosen in 1937—to
be unpersuasive. 4


4 Equally unpersuasive is the defendants' argument regarding the 1985 amendments to the
FLSA. See 99 Stat. 787 § 8. The amendments, passed in response to the Supreme Court's
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determination that the FLSA applies to states and municipalities, see Garcia v. San Antonio
Metro. Transit Auth., 469 U.S. 528, 105 S.Ct. 1005, 83 L.Ed.2d 1016 (1985), contained a
provision dictating that states and municipalities may not discriminate against any employee
“because on or after February 19, 1985 [the date of Garcia ], the employee asserted coverage
under section 7 of the Fair Labor Standards Act.” The amendment went on to state that “[t]he
protection against discrimination afforded by the preceding sentence shall be available after
August 1, 1986, only for an employee who takes an action described in section 15(a)(3) of
such Act.” The defendants argue that the phrase “asserted coverage” expanded the range of
parties to whom protected complaints could be made (e.g., employers, not just courts and
agencies), and that such expansive coverage terminated on August 1, 1986. We disagree.
The most natural reading of the amendment is that it temporarily extended protection to
employees who “asserted” that their state and municipal employers were “cover[ed]” by the
Act during the initial period following a controversial and hotly disputed Court decision.
For example, the amendment extended protection to union representatives and others who,
during the post-Garcia period of adjustment, attempted to persuade a local government
agency that it was subject to the FLSA. Following the initial period of adjustment, however,
only complaints regarding specific violations of the Act were covered, i.e., complaints
covered by § 215(a)(3). Contrary to the defendants' assertion, therefore, the 1985 amendment
effected a temporary expansion of the subject matter of complaints protected by the Act. The
amendment said nothing, however, about the range of parties to whom protected complaints
could be made. Accordingly, the amendment is irrelevant to our analysis here.


*1006  Our decision today is in line with the routine construction given similar anti-retaliation
provisions by the federal courts of appeals. In Phillips v. Interior Bd. of Mine Operations Appeals,
500 F.2d 772 (D.C.Cir.1974), for example, the D.C. Circuit held that the whistle-blower provision
of the Federal Mine Health and Safety Act (“FMHSA”) covers complaints made to employers.
The FMHSA provision is analogous to, although again more limited than, the FLSA provision. 5


Despite the absence of express language in the statute extending protection to employees who
complain to their employer, the D.C. Circuit held that “the coverage of the Act begins when the
miner notifies his foreman and/or safety committeeman of possible safety violations.” Id. at 778
(emphasis added). 6


5 The FMHSA provision applies on its face only to governmental proceedings. It reads:
No person shall discharge or in any way discriminate or cause to be discharged or
discriminated against any miner or any authorized representative of miners by reason of
the fact that such miner or representative (A) has notified the Secretary or his authorized
representative of any alleged violation or danger, (B) has filed, instituted, or caused to
be filed or instituted any proceeding under this chapter, or (C) has testified or is about
to testify in any proceeding resulting from the administration or enforcement of the
provisions of this chapter.
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30 U.S.C. § 820(b)(1) (cited in id. at 777 n. 17).


6 Significantly, in reaching this holding, the court pointed out that:
The parallels between the Mine Safety Act and other protective labor acts are significant.
The Safety Act provision which we here construe was introduced with the announced
intention of giving to miners ‘the same protection against retaliation which we give
employees under other Federal labor laws.’ Specifically, the ... Fair Labor Standards Act....


Id. at 782 (quoting 115 Cong.Rec. 27948 (1969)).


In Rayner v. Smirl, 873 F.2d 60, 64 (4th Cir.1989), the Fourth Circuit reached the same conclusion
with respect to the Federal Railroad Safety Act, a statute with an anti-retaliation provision
indistinguishable from the FLSA's. 7  Again, although the anti-retaliation provision of this Act
lacked explicit reference to complaints made to employers, the court concluded that it protected
such complaints. As the Smirl court wrote, “[t]he distinction between intra-corporate complaints
and those made to outside agencies is ... an artificial one. Both serve to promote rail safety and
both are within the contemplation of § 441.” Id. at 64.


7 The relevant section of that Act read:
A common carrier by railroad ... may not discharge or in any manner discriminate against
any employee because such employee ... (1) filed any complaint or instituted or caused to
be instituted any proceeding under or related to the enforcement of the Federal railroad
safety law; or (2) testified or is about to testify in any such proceeding.


45 U.S.C. § 441(a).


In Passaic Valley Sewerage Comm'rs v. Department of Labor, 992 F.2d 474 (3rd Cir.1993),
moreover, the Third Circuit held that the Clean Water Act's whistle-blower provision extended
protection to employees who complain to their employer. See id. at 478. 8  In an eloquent decision,
the *1007  Third Circuit wrote with respect to the Clean Water Act's provision:


8 The language of the statute was, again, more limited than that of the FLSA. Section 507(a)
of the Clean Water Act provides:


No person shall fire, or in any other way discriminate against ... any employee ... by reason
of the fact that such employee ... has filed, instituted, or caused to be filed or instituted
any proceeding under this chapter, or has testified or is about to testify in any proceeding
resulting from the administration or enforcement of the [Clean Water Act].


33 U.S.C. § 1367(a).


The whistle-blower provision was enacted for the broad remedial purpose of shielding
employees from retaliatory actions taken against them by management to discourage or to
punish employee efforts to bring the corporation into compliance.... If the regulatory scheme is
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to effectuate its substantive goals, employees must be free from threats to their job security in
retaliation for their good faith assertions of corporate violations of the statute. Section 507(a)'s
protection would be largely hollow if it were restricted to the point of filing a formal complaint
with the appropriate external law enforcement agency. Employees should not be discouraged
from the normal route of pursuing internal remedies before going public with their good faith
allegations.
Id. at 478 (emphasis added). 9


9 The list goes on. See, e.g., Clean Harbors Envtl. Servs., Inc. v. Herman, 146 F.3d 12 (1st
Cir.1998) (construing analogous anti-retaliation provision of the Surface Transportation
Assistance Act to include internal employee complaints); Bechtel Constr. Co. v. Secretary of
Labor, 50 F.3d 926, 931–33 (11th Cir.1995) (construing the Energy Reorganization Act anti-
retaliation provision as extending to internal employee complaints); Kansas Gas & Elec. Co.
v. Brock, 780 F.2d 1505, 1510–12 (10th Cir.1985) (same).


As the above discussion demonstrates, federal courts have consistently construed anti-retaliation
provisions analogous to the FLSA's as extending protection to complaints made by employees
to their employers. By holding that the anti-retaliation provision of the FLSA similarly extends
protection to employees who complain of alleged violations to their employers, we follow a course
well tread both by our court and the other circuits. 10


10 We reject the defendants' argument that the cases we have cited are inapposite because
they involve health or safety while the present case involves economic rights. First, the
defendants' contention misses the central point that the anti-retaliation provisions of all these
statutes have analogous purposes. As the D.C. Circuit noted in Phillips, the safety statutes at
issue were designed to give employees “the same protection against retaliation” as afforded
by the FLSA. 500 F.2d at 782. Second, we disagree that clean water, for example, see, e.g.,
Passaic Valley, 992 F.2d at 478, is necessarily a more important or more pressing objective
than ensuring that workers receive the minimum wages which the law guarantees them.
Certainly, Congress has made no such determination.


[2]  [3]  Of course, in order to find protection under § 215(a)(3), an employee must actually
communicate a complaint to the employer. In Valerio, after holding that § 215(a)(3) extends
to complaints filed with an employer, the First Circuit went on to state that “not all abstract
grumblings will suffice to constitute the filing of a complaint with one's employer,” and that “
‘[t]here is a point at which an employee's concerns and comments are too generalized and informal
to constitute ‘complaints' that are ‘filed’ with an employer within the meaning of the [statute].'
” 173 F.3d 35 at 44 (quoting Clean Harbors, 146 F.3d at 22). We agree that not all amorphous
expressions of discontent related to wages and hours constitute complaints filed within the meaning
of § 215(a)(3). The actions taken by the plaintiffs here, however, were in no way amorphous and,
given our holding today, clearly constitute the filing of a complaint within the meaning of the
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statute. Again, the plaintiffs not only complained orally to their employers about the failure to pay
adequate overtime wages, and specifically alleged a violation of the FLSA, they also contacted
the Department of Labor (which informed them that their employer's practices were illegal), hired
an attorney to assist them with their claim, and notified their employer in writing of the specific
FLSA violation they were alleging.


[4]  [5]  While these actions unquestionably amount to the filing of a complaint within the
meaning of § 215(a)(3), less formal and detailed communications also fit the statutory definition.
Although we need not, and indeed could not, describe *1008  the minimum specificity with which
an employee must assert an alleged FLSA violation in order to find protection under § 215(a)
(3)—and we agree with the First Circuit that such questions are to be resolved as a matter of
factual analysis on a case-by-case basis—it is clear that so long as an employee communicates the
substance of his allegations to the employer (e.g., that the employer has failed to pay adequate
overtime, or has failed to pay the minimum wage), he is protected by § 215(a)(3). As several
circuits have held, moreover, the employee may communicate such allegations orally or in writing,
and need not refer to the statute by name. See, e.g., Romeo Community Schs., 976 F.2d at 989
(employee who communicated substance of allegations to employer and stated that she believed
the employer was “breaking some sort of law,” is protected by § 215(a)(3)).


In short, § 215(a)(3) protects from retaliation employees who complain to their employer about
alleged violations of the Act. Accordingly, the plaintiffs here engaged in protected conduct and
stated a valid claim under the FLSA.


III.


Remaining Claims


A. Liability Instruction
[6]  Having resolved the central issue raised by this appeal, we now address the defendants'
remaining claims. The defendants first argue that the district court erred in instructing the jury on
mixed-motives liability under the FLSA. At trial, the defendants argued that the plaintiffs were
discharged not because they complained about overtime violations, but because the Sonics, on
account of purely economic considerations, needed to “restructure” their ticket sales operations.
The jury was instructed that in order to prevail on their retaliation claim, the plaintiffs had to show:


1. That the defendant was aware of one or more plaintiffs' participation in protected activity;


2. That an adverse employment action was taken against the plaintiffs; and
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3. That the protected activity was a substantial motivating factor in the adverse employment
action as to that plaintiff.


(SER 20). Relying on Knickerbocker v. City of Stockton, 81 F.3d 907, 911 (9th Cir.1996), the
defendants contend that the district court erred by failing to give an affirmative defense instruction;
namely, that the defendants could escape liability by proving that “the plaintiffs would have been
discharged regardless of any protected activity.” (Opening Brief at 27). We need not decide whether
the district court erred, however, because we conclude that any error was “more probably than not
harmless.” See, e.g., Mockler v. Multnomah County, 140 F.3d 808, 812 (9th Cir.1998).


[7]  [8]  As we have explained on numerous occasions, an error in instructing the jury in a civil
case does not require reversal if the error was “more probably than not harmless.” Coursen v. A.H.
Robins Co., 764 F.2d 1329, 1337 (9th Cir.1985). 11  In Benigni v. City of Hemet, 879 F.2d 473,
480 (9th Cir.1988), we held that the district court's failure to give an instruction requested by the
defendant was harmless because “the evidence would have supported a verdict for the plaintiff
even with th[e requested] instruction.” The same is true here.


11 The harmless error standard applied in civil cases is far “less stringent” than that applied in
criminal cases. Mockler, 140 F.3d at 813.


The evidence clearly supports the conclusion that the defendants would not have discharged the
plaintiffs in the absence of the protected conduct. First, the jury heard testimony that Brian Dixon,
the Sonics Controller and the person in charge of finance for the organization, had told Lambert
that she would “definitely not have a job” and would “be fired” if she continued to press for her
rights under the FLSA. (SER 195–96). 12  Such direct evidence, *1009  rare as it may be in mixed-
motives cases, strongly supports the determination that the Sonics fired the plaintiffs because of
their protected conduct, and that they would not have done so in the absence of the overtime
complaints. Second, the jury had before it evidence that the entire sales group was fired except
for the one agent who did not complain about the overtime violations. 13  This evidence makes
it wholly implausible that the discharges were the result of a “restructuring” driven by economic
considerations. Third, the jury had before it evidence that immediately after the discharge of
the entire sales staff (except Novak), the Sonics announced new job openings for Ticket Sales
Account Executives with job descriptions identical to those previously held by the plaintiffs. (SER
161). Had the discharges actually been based on an economic need to “restructure” ticket sales
operations, it is unclear why these plaintiffs would have been discharged and replaced in identical
jobs by other sales agents. The alacrity with which the new job postings were listed suggests
strongly that the motivation behind the discharges was retaliation and not a need for economic
restructuring.
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12 The district court admitted Lambert's testimony regarding Dixon's statements after rejecting
an objection raised in an in limine motion. The court did not abuse its discretion in admitting
the evidence as Dixon was an agent of the defendants at the time he made the statements. See
Fed.R.Evid. 801(d)(2)(D); see also Hoptowit v. Ray, 682 F.2d 1237, 1262 (9th Cir.1982).


13 The record makes clear that the only member of the sales staff not fired was Randy
Novak. Plaintiff Letitia Selk testified that Novak had never complained about the overtime
violations, and had never associated himself with the group of sales agents who had
expressed concern over these violations. (SER 271–72).


In short, the evidence before the jury strongly supports the conclusion that the plaintiffs were
discharged in retaliation for their overtime complaints and that they would not have been
discharged had they not engaged in this protected conduct. Under these circumstances, any
instructional error was more probably than not harmless. See Benigni, 879 F.2d at 480.


[9]  There is another reason why we conclude that the failure to give the instruction requested
by the defendants was at most harmless error—that is, the jury's decision to award $12 million
in punitive damages. In several cases we have held an instructional error regarding liability to be
harmless in light of a punitive damages award. See, e.g., Larez v. Holcomb, 16 F.3d 1513, 1518 (9th
Cir.1994); see also Benigni, 879 F.2d at 480. In Larez, for example, the plaintiff brought a § 1983
action alleging that she had been arrested and held without probable cause. After the jury returned
a verdict for the plaintiff, the defendant appealed and argued that the court had erred in instructing
the jury as to the burden of proving that Larez had voluntarily consented to the detention. Although
we concluded that the court's instruction was erroneous, we held that the error was harmless in
light of the jury's award of punitive damages. As we explained:


[I]t is highly significant that, in this case, the jury not only found Holcomb liable,
but also assessed a punitive award against him. In order to award any punitive
damages, the jury had to find that Holcomb had engaged in ‘extraordinary
misconduct.’ The court's instruction on this point was unambiguous. The jury's
implicit finding of extraordinary misconduct provides a strong indication that
the jury did not find Holcomb's account [of the events underlying the plaintiff's
allegations] persuasive.


Id. at 1518.


As in Larez, the court's punitive damages instruction here was unambiguous. In order to award
punitive damages, the jury had to find that “the defendants' conduct was malicious, or in reckless
disregard of plaintiffs' rights.” (SER 33). The court explained that “in this context, conduct is
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malicious if it is accompanied by ill will, or spite, or if it is for the purpose of injuring another.
Conduct is in reckless disregard of a party's rights if, under the *1010  circumstances, it reflects
complete indifference to the rights of others.” (SER 33). The jury's award of $12 million in
punitive damages reflects its determination that, in discharging the plaintiffs, the defendants acted
maliciously, or in reckless disregard of the plaintiffs' rights; that the discharge was for the purpose
of injuring the plaintiffs, or that it reflected a complete indifference to the plaintiffs' rights. Given
this determination, it is, at the least, more likely than not that the jury did not believe the defendants'
explanation for the discharges. That is, given the award of punitive damages, it is more likely
than not that the jury simply did not believe that the discharges were driven, in whole or in part,
by economic restructuring. In fact, the punitive damages award makes it quite plain that the jury
concluded that the defendants would not have discharged the plaintiffs in the absence of protected
conduct. Accordingly, for this reason also, the district court's failure to instruct the jury that the
defendants could escape liability by proving that they “would have taken the adverse action if the
proper reason alone had existed,” Knickerbocker, 81 F.3d at 911, was at most harmless error. See
Mockler, 140 F.3d at 812.


B. Liability as to the other plaintiffs
[10]  The defendants next argue that even if Lambert's actions were protected by § 215(a)(3), there
was no evidence that the remaining plaintiffs complained about overtime violations. Accordingly,
the defendants argue, there is no evidentiary support for the jury's verdict that these plaintiffs were
discharged in retaliation for protected activity. In denying the defendants' motion for judgment
as a matter of law on this ground, the district court concluded that the plaintiffs had complained
about the overtime violations as a group and that Lambert had acted in a representative capacity
when she filed her complaints with the employer. We agree with the district court that Lambert
complained on behalf of the named plaintiffs and that sufficient evidence was therefore presented
to support a retaliation claim with respect to all the plaintiffs. 14


14 We note that the three-judge panel that initially heard this case also concluded that Lambert
had acted in a representative capacity when she filed her overtime complaints with the
employer. See Lambert v. Ackerly, 156 F.3d 1018, 1024 (9th Cir.1998), reh'g en banc granted
and opinion withdrawn, 169 F.3d 666 (9th Cir.1999).


Perhaps most important, the original letter sent to the Sonics by Lambert's attorney referred both to
Lambert's overtime complaints and to those of her co-workers. For instance, the letter stated that
“when Ms. Lambert and other employees have inquired about overtime compensation, managers
have told them that overtime compensation is not required.” (SER 117). The letter went on to
explain that “[t]he Department [of Labor] told Ms. Lambert that she and other employees are
entitled to one and one-half times their regular rate of pay for each hour over forty worked in
a week.” (SER 117). The letter concluded with this request: “[W]e ask that you instruct your
managers to refrain from retaliation or threats of retaliation against Ms. Lambert and other
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employees.” (SER 118). In short, Lambert's complaints were lodged not only on her own behalf,
but on behalf of the rest of the ticket sales staff, including all of the plaintiffs here. The defendants
had direct and specific notice that Lambert and her co-workers were making demands for overtime
compensation in accordance with the FLSA.


The testimony of both plaintiff and defense witnesses supports this conclusion. At trial, Lambert
testified she and plaintiff Chuck Viltz acted as representatives of the group of sales agents. She
stated that “[t]he sales staff as a whole decided to have two members of the sales staff go and
talk to the director of sales and the vice-president of sales and sponsorship, and Chuck Viltz and
I were picked to do that.” (SER 202). The defendants confirmed Lambert's account. For example,
Bob Boustead, the Sonics head of ticket sales, testified that “Chuck [Viltz] and Laura [Lambert]
were the spokespersons for the *1011  sales folks.” (SER 265). Dresel, the Sonics Vice President,
testified that it was difficult for him to distinguish amongst the plaintiffs because “the whole group
is now lumped together.” (ER 264). Finally, in his opening statement to the jury, the defendants'
counsel referred to Lambert as the plaintiffs' “ringleader.” (SER 163). As the evidence supports
the conclusion that Lambert was acting on behalf of the plaintiffs as a group, the jury's verdict on
behalf of each plaintiff is sound.


C. Damages
[11]  [12]  The defendants also object to two parts of the damages award. They first contend that
punitive damages are not available under the FLSA. 15  The only circuit to address this question has
concluded that punitive damages are available under the Act. See Travis v. Gary Comm. Mental
Health Ctr., Inc., 921 F.2d 108, 112 (7th Cir.1990). Although the Seventh Circuit's reasoning is
persuasive, we do not reach the question because the defendants have waived the issue of the
availability of punitive damages by failing to raise it below. Indeed, the defendants proposed the
punitive damages instruction that was ultimately delivered by the district court, and never objected
to the instruction after they proposed it. Although the defendants contended that no punitive
damages instruction was “necessary,” and although their trial brief stated that punitive damages
“should not be allowed,” the district court reasonably construed these statements as arguments
that these particular plaintiffs had not made out a sufficient case of malice and/or recklessness to
warrant an award of punitive damages. (ER 79–80). We agree with the district court, and conclude
that the defendants failed to raise any objection that punitive damages are not available under the
FLSA. We therefore treat the argument as waived.


15 The defendants also argue that the award of punitive damages was excessive. The district
court remitted a $12 million award to just over $4 million. In light of the conduct engaged in
by the defendants and in light of the defendants' substantial financial assets, the $4 million
award that the plaintiffs ultimately accepted was not, by any means, excessive.
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[13]  [14]  The defendants next contend that the award of damages for emotional distress was
excessive, and that the award was the product of passion and prejudice. We may reverse a jury's
finding of the amount of damages if the amount is grossly excessive or monstrous, see, e.g., Los
Angeles Mem'l Coliseum Comm'n v. NFL, 791 F.2d 1356, 1360 (9th Cir.1986). The jury awarded
each plaintiff $75,000 in emotional distress damages. Each plaintiff testified to the emotional toll
that the illegal discharge had taken on his or her life. Given the evidence that was before the jury,
we cannot conclude that the award of emotional distress damages was either grossly excessive or
monstrous. Los Angeles Mem'l Coliseum, 791 F.2d at 1360.


[15]  The defendants' argument that the award was based on passion or prejudice depends entirely
on the fact that each plaintiff was awarded the same amount of emotional distress damages.
A review of the evidence, however, demonstrates that the emotional distress suffered by each
plaintiff was, in fact, quite similar. We agree with the district court, moreover, that the jury likely
concluded that the emotional harm to each plaintiff was roughly equal given the similar treatment
each plaintiff suffered at the hands of the defendants. (ER 94). Accordingly, we also reject the
defendants' argument that the emotional distress award was the result of passion or prejudice.


D. Individual Defendants
[16]  [17]  [18]  The defendants' final contention concerns the individual defendants William
and Barry Ackerley. Their first argument is that the Ackerleys cannot be liable for the discharges
because they are not “employers” within the meaning of the FLSA. 16  We have held that the
definition *1012  of “employer” under the FLSA is not limited by the common law concept of
“employer,” but “is to be given an expansive interpretation in order to effectuate the FLSA's broad
remedial purposes.” Bonnette v. California Health & Welfare Agency, 704 F.2d 1465, 1469 (9th
Cir.1983). Where an individual exercises “control over the nature and structure of the employment
relationship,” or “economic control” over the relationship, that individual is an employer within
the meaning of the Act, and is subject to liability. Id. at 1470. The district court instructed
the jury that it could find the individual Ackerleys liable only if it determined that they had a
“significant ownership interest with operational control of significant aspects of the corporation's
day-to-day functions; the power to hire and fire employees; [the power to] determin[e][ ]salaries;
[the responsibility to] maintain [ ] employment records.” (SER 25). This instruction is entirely
consistent with our interpretation of “employer” under the FLSA, and was in no way erroneous. See
Bonnette, 704 F.2d at 1468–70. The evidence, moreover, strongly supports the jury's determination
that both Ackerleys exercised economic and operational control over the employment relationship
with the sales agents, and were accordingly employers within the meaning of the Act.


16 Although their arguments are not altogether clear, the defendants appear to object to the
jury instruction on this point, and to allege that there was insufficient evidence to support a
finding that the Ackerleys were employers within the meaning of the Act.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986130940&pubNum=0000350&originatingDoc=Id1017a7894a511d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_1360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986130940&pubNum=0000350&originatingDoc=Id1017a7894a511d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_1360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986130940&pubNum=0000350&originatingDoc=Id1017a7894a511d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_1360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983121197&pubNum=0000350&originatingDoc=Id1017a7894a511d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_1469&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1469

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983121197&pubNum=0000350&originatingDoc=Id1017a7894a511d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_1469&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1469

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983121197&originatingDoc=Id1017a7894a511d9a707f4371c9c34f0&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983121197&pubNum=350&originatingDoc=Id1017a7894a511d9a707f4371c9c34f0&refType=RP&fi=co_pp_sp_350_1468&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1468





Lambert v. Ackerley, 180 F.3d 997 (1999)
138 Lab.Cas. P 33,892, 5 Wage & Hour Cas.2d (BNA) 677, 99 Cal. Daily Op. Serv. 4528...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 24


[19]  [20]  The defendants also argue there was insufficient evidence to support an award of
punitive damages against these individual defendants. We cannot disturb the jury's verdict if it
is supported by substantial evidence. See, e.g., Murray v. Laborers Union Local 324, 55 F.3d
1445, 1452 (9th Cir.1995). Substantial evidence is “such reasonable evidence as reasonable minds
might accept as adequate to support a conclusion even if it is possible to draw two inconsistent
conclusions from the evidence.” Landes Constr. Co. v. Royal Bank of Canada, 833 F.2d 1365,
1371 (9th Cir.1987). The record makes clear that the jury's award of punitive damages against the
Ackerleys was supported by substantial evidence. The jury heard testimony that the Ackerleys
had a long-standing policy of refusing to pay overtime as required by federal law. (SER 279–80).
Indeed, the jury was informed that the Ackerleys had been the subject of a previous federal lawsuit
for overtime violations. (ER 86). The jury also heard extensive testimony that both Ackerleys were
aware of and participated in the overtime dispute with the plaintiffs here, and were involved in the
decision to terminate the sales staff. For example, the letter from Lambert's attorney was hand-
delivered to Barry Ackerley's office, and Dresel's notes from a June 22nd meeting at which the
overtime complaints were discussed stated that “Barry [was] being told.” (ER 121). Finally, the
jury heard testimony that William Ackerley had told his chief financial officer that he “doesn't
care what the laws are,” that he believed “the law was not made for [his] business,” and that he
would not pay overtime but would “wait until someone sues [him].” (SER 194). Such evidence
reasonably supports the jury's determination that the Ackerleys acted with reckless disregard for
the plaintiffs' rights. There was, accordingly, sufficient evidence to support the award of punitive
damages against the individual defendants.


IV.


Attorneys Fees


[21]  Following trial, the district court awarded the plaintiffs $389,117.50 in attorneys fees.
Following the resolution of the post-trial motions, the plaintiffs applied for $141,080 in
supplemental fees, and the district court awarded them $44,075. The plaintiffs cross-appeal the
district court's supplemental award, claiming that the court abused its discretion by failing to award
them the full $141,080 requested. Parties are entitled to fees only for work related to issues on
which they prevail, and here the plaintiffs failed to prevail on an *1013  extremely important post-
trial issue—the remittitur with respect to punitive damages. The district court's fee awards were
all carefully considered, and the court did not abuse its discretion by awarding the plaintiffs only
$44,075 in supplemental fees. We therefore affirm the fee awards.
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V.


Conclusion


The plaintiffs were discharged in retaliation for activity protected by the Fair Labor Standards Act.
Accordingly, the judgment of the district court is affirmed in all respects. Interest shall be awarded
from the date of final judgment.


AFFIRMED.


RYMER, Circuit Judge, with whom FERNANDEZ, Circuit Judge, joins, dissenting in part and
concurring in the judgment in part:
While the majority's view that 29 U.S.C. § 215(a)(3) protects employees who complain to an
employer about overtime may well modernize the FLSA, I believe this is for Congress-not the
courts-to do. And I continue to agree with the panel opinion, and the Second Circuit, that this
interpretation is an option the plain language of § 215(a)(3) makes unavailable. Section 215(a)(3)
says that it is unlawful to discharge an employee because he or she “has filed any complaint.” It
does not say “has complained to the employer” or “has made any complaint to the employer.” 1


1 Nor does it matter whether or not Congress meant to include grievances “filed” with
the employer, as the majority suggests, for no such thing happened in this case. More
importantly, the jury was instructed (and so could have returned its verdict based on finding)
that complaining to an employer or requesting information from the government suffices.


Washington law does say that. It prohibits an employer from discharging an employee who “has
made any complaint to his employer.” Wash. Rev.Code § 49.46.100(2). 2


2 See infra note 6 for full statutory text.


If the federal statute and the state statute mean the same thing, as the court has now held, then
words mean anything we say they do. 3  I therefore dissent for the reasons set forth in Parts II, III
and IV of the panel opinion, authored by Judge Brunetti, which I adopt: 4


3 See Lewis Carroll, Through the Looking Glass. As Humpty Dumpty responded to Alice's
question “whether you can make words mean so many different things,” “The question is ...
which is to be master-that's all.”
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4 Judge Kleinfeld and I joined the opinion, Parts II, III and IV of which I reproduce in full
here because the opinion was automatically withdrawn pursuant to our rules when the court
voted to rehear the case en banc. I concur in the judgment to the extent that it affirms on
liability and wages, but I would do so only under Washington law.


II. Liability


The plaintiffs alleged that they were retaliated against in violation of both the federal FLSA
and the public policy of the state of Washington. We [would] now hold that the plaintiffs
failed to state a valid claim under federal law, but were properly allowed to proceed with their
claims under Washington law.


A. Retaliation for Informal Complaints Is Not Covered Under the FLSA


The FLSA's anti-retaliation provision makes it unlawful “to discharge or in any other
manner discriminate against any employee because such employee has filed any complaint
or instituted or caused to be instituted any proceeding under or related to this chapter, or has
testified or is about to testify in any such proceeding, or has served or is about to serve on
an industry committee.” 29 U.S.C. § 215(a)(3). Defendants urge us to strictly construe this
provision, so as to exclude the present plaintiffs' informal complaints from its coverage.


“As in all cases of statutory interpretation, our starting point in determining *1014
Congress's intent must be the language of the statute itself.” Fernandez v. Brock, 840 F.2d
622, 632 (9th Cir.1988); Dunn v. CFTC, 519 U.S. 465, 117 S.Ct. 913, 916, 137 L.Ed.2d 93
(1997) (“[A]bsent any ‘indication that doing so would frustrate Congress's clear intention
or yield patent absurdity, our obligation is to apply the statute as Congress wrote it’ ”); see
also West Virginia University Hospitals, Inc. v. Casey, 499 U.S. 83, 100–01, 111 S.Ct. 1138,
113 L.Ed.2d 68 (1991); Union Bank v. Wolas, 502 U.S. 151, 158, 162, 112 S.Ct. 527, 116
L.Ed.2d 514 (1991).


At trial, the district court instructed the jury that “[a]n employee has participated in protected
activity if the employee has either complained to superiors regarding any issues related to
the Fair Labor Standards Act or requested information from the government about minimum
wages or overtime compensation.” We [would] hold that this instruction was incorrect under
federal law.


The question of whether § 215(a)(3) covers informal complaints has never before been
addressed by this court. See Knickerbocker v. City of Stockton, 81 F.3d 907, 912 n. 3 (9th
Cir.1996) (declining to decide whether internal complaints are protected conduct under the
FLSA). However, this issue was recently considered by the Second Circuit, which held that
“[t]he plain language of [section 215(a)(3) ] limits the cause of action to retaliation for filing
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formal complaints, instituting a proceeding, or testifying, but does not encompass complaints
made to a supervisor.” See Lambert v. Genesee Hospital, 10 F.3d 46, 50, 55 (2d Cir.1993),
cert. denied, 511 U.S. 1052, 114 S.Ct. 1612, 128 L.Ed.2d 339 (1994). Because we agree
with the Genesee court that the language of the FLSA's anti-retaliation provision is plain and
unambiguous, we [would] now adopt the Second Circuit's analysis.


In Genesee, certain female employees alleged that they were retaliated against in violation of
the Equal Pay Act (EPA). [ 5 ]  Specifically, the female employees claimed that the promotion
of a male employee to manager was in retaliation for the female employees' complaints to
their supervisors about the denial of equal pay and for other complaints of discrimination.
Id. at 51. Because the Genesee plaintiffs' retaliation claims all arose out of informal, oral
complaints to a supervisor, the Second Circuit held that the plaintiffs failed to state a cause
of action under § 215(a)(3). Genesee, 10 F.3d at 54–56.


5 The EPA is an amendment to the FLSA and is codified under the same chapter. Therefore,
retaliation for filing EPA complaints, like retaliation for filing overtime complaints, is
analyzed under § 215(a)(3). See Genesee, 10 F.3d at 55.


In reaching this conclusion, the court contrasted Title VII's broad anti-retaliation provision with
the FLSA's narrower coverage. Under Title VII, it is an unlawful employment practice for an
employer to discriminate against an employee “because he has opposed any practice made an
unlawful employment practice by this subchapter, or because he has made a charge, testified,
assisted, or participated in any manner in an investigation, proceeding, or hearing under this
subchapter.” 42 U.S.C. § 2000e–3(a) (emphasis added). The “opposition” language in Title
VII's anti-retaliation provision clearly encompasses an employee's complaint to supervisors,
regardless of whether the employee also files a formal charge with the Equal Employment
Opportunity Commission. Genesee, 10 F.3d at 55 (citation omitted). No such broad language
is found in the FLSA's anti-retaliation provision.


The Second Circuit also distinguished its earlier case of Brock v. Casey Truck Sales, Inc.,
839 F.2d 872 (2d Cir.1988). In Casey, a DOL investigator, acting on a worker's overtime
complaint, found that the employer had not properly paid overtime and had falsified its
records in an attempt to hide its wrongdoing. Id. at 874–75. After the employer eventually
*1015  admitted the violations and agreed to pay overtime wages, the employer nonetheless
asked the employees to return the back overtime wages. Those who refused were fired.
Noting the connection between the earlier formal proceedings and the retaliatory conduct, the
court stated that the protection against retaliation under the FLSA “would be worthless if an
employee could be fired for declining to give up the benefits he is due under the Act.” Id. at
879. Thus, it was clear in Casey that there had been a formal complaint made to the DOL by
an employee, a formal investigation, and a finding of overtime violations.
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Similarly, in Brennan v. Maxey's Yamaha, Inc., 513 F.2d 179 (8th Cir.1975), a company
was ordered to pay back wages after a DOL investigation disclosed minimum wage and
maximum hour violations. The company later insisted that employees endorse back the back
wage checks. An employee protested this as unlawful conduct on the company's part and was
fired. The court held that the employee's protest was an act protected from reprisals, finding
that “[h]er discharge was a direct result of her insistence upon receiving retroactive benefits
required under the Act.” Id. at 181.


In contrast, in Genesee, the acts for which the employer allegedly retaliated did not in any
way grow out of the formal filing of a complaint. Genesee, 10 F.3d at 55–56. Rather, there
were “simply oral complaints to a supervisor that an employee was being paid less than the
complainants thought she should have been.” Id. at 56.


The present case is much more closely analogous to Genesee than to Casey. Here, neither
Lambert nor any of the other plaintiffs actually “filed” a formal complaint or instituted or
testified in an FLSA proceeding. Rather, Lambert merely complained about overtime to her
supervisor and to other Full House employees; called the DOL for information, and informed
her superiors that she had done so; had her lawyers send a letter to Barry Ackerly regarding
the overtime issue; and had a complaint delivered to the Sonics. Because such conduct is
not encompassed by the plain and unambiguous language of § 215(a)(3), the plaintiffs have
failed to state a retaliation claim under the FLSA.


We recognize that several other circuits have come to the conclusion that informal complaints
and requests for information from the DOL do constitute protected activities under § 215(a)
(3). See E.E.O.C. v. Romeo Community Schools, 976 F.2d 985, 989 (6th Cir.1992) (holding
that complaining to a school district of unlawful sex discrimination and expressing the belief
that the law is being broken are sufficient to state a retaliation claim); E.E.O.C. v. White &
Son Enterprises, 881 F.2d 1006, 1011 (11th Cir.1989) (holding that unofficial complaints to
an employer about unequal pay constitute an assertion of rights protected under the statute);
Brock v. Richardson, 812 F.2d 121, 124–25 (3d Cir.1987) (holding that retaliation based
on employer's mere belief that an employee filed a formal complaint is sufficient to bring
employer's conduct under the FLSA); Love v. RE/MAX of America, Inc., 738 F.2d 383, 387
(10th Cir.1984) (holding that it is the assertion of statutory rights, not the filing of a formal
complaint, which triggers a retaliation claim); Crowley v. Pace Suburban Bus Div., 938 F.2d
797, 798 (7th Cir.1991) (broadly construing the statute to protect against retaliation for an
employee's assertion of rights under the FLSA); Brennan, 513 F.2d at 181. These circuits have
reached this conclusion by extending the language of § 215(a)(3) beyond its plain meaning
so as to “effectuate the broad remedial purposes of the FLSA.” We [should], however, reject
this approach in light of the clear language of the statute.
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*1016  B. Washington Law Covers Informal Overtime Complaints


Regardless of their failure to state a valid retaliation claim under federal law, the plaintiffs
have asserted in their complaint state law claims for violation of public policy. Washington
law prohibits retaliation against an employee who “has made any complaint to [her]
employer” or who “has caused to be instituted or is about to cause to be instituted any
proceeding under or related to the [Washington wage and overtime laws].” Wash. Rev.Code
§ 49.46.100(2) (emphasis added). [ 6 ]  Since there is no dispute that Lambert complained to
her superiors about the lack of overtime pay, and threatened on several occasions to file suit,
Lambert has stated a valid retaliation claim under Washington law.


6 Wash. Rev.Code § 49.46.100(2) provides in full that
Any employer who discharges or in any manner discriminates against any employee
because such employee has made any complaint to his employer, to the director, or
his authorized representative that he has not been paid wages in accordance with the
provisions of this chapter, or that the employer has violated any provision of this chapter,
or because such employee has caused to be instituted or is about to cause to be instituted
any proceeding under or related to this chapter, or because such employee has testified or
is about to testify in any such proceeding shall be deemed in violation of this chapter and
shall, upon conviction therefor, be guilty of a gross misdemeanor.


C. All of the Plaintiffs Have Stated a Valid Cause of Action Under Washington Law


Defendants argue that because all of the plaintiffs other than Lambert predicate their
retaliation claims on Lambert's overtime complaints, they are covered by neither § 215(a)
(3) nor Washington law, both of which impose liability for the discharge of “such
employee” as engaged in protected conduct.


According to defendants, if the court is to give the words “such employee” any meaning,
those words must be held to confine liability to the discharge of the employee who herself
was engaged in the protected conduct. We [would] hold, however, that sufficient evidence
was presented in this case to support a retaliation claim on behalf of all of the plaintiffs. The
AEs have clearly shown that they complained as a group about overtime violations, and that
Lambert pursued her claim for the benefit of the entire group. For instance, in their original
letter to the Sonics, Lambert's attorneys referenced both Lambert's overtime complaints and
those of the other employees. Thus, the defendants were on notice, specifically and directly,
that Lambert and the other employees were making demands for overtime compensation.
Moreover, Lambert, as well as Sonics officials, testified at trial that Lambert and Viltz
were acting as spokespersons for the whole group of AEs in negotiations over their
compensation.
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Because the evidence supports a finding that Lambert and Viltz were acting as
representatives for the AEs in complaining about overtime compensation, all of the present
plaintiffs were entitled to protection against retaliation under Washington law.


This case was tried under federal law with the assumption that Washington law also
governed the plaintiffs' claims. Because the district court only considered the plaintiffs'
claims under the FLSA when considering defendants' motion for judgment as a matter of
law, we [would] now remand to the trial court to reconsider the defendants' motion for
judgment as a matter of law by reassessing the jury's finding of liability, taking into account
only Washington law. Specifically, the district court must decide under Washington law
whether the plaintiffs met their burden of proof as to causation and retaliatory intent, and
whether or not the Ackerlys can be considered “employers” subject to personal liability.


*1017  III. Damages


In light of the failure of plaintiffs' retaliation claims under § 215(a)(3), the parties'
arguments as to the availability of punitive damages under the FLSA are moot.


There is no dispute that Washington law does not allow for punitive damages in wrongful
termination cases, see Dailey v. North Coast Life Ins. Co., 129 Wash.2d 572, 919 P.2d 589
(1996); therefore, the punitive damages award [should be] reversed.


Turning to the emotional distress damages, each plaintiff was awarded $75,000 by the jury
for emotional distress. Defendants argue that this must have been the product of speculation
because the different plaintiffs manifested different symptoms, some physical and some
purely mental, and none of the plaintiffs provided any corroborating evidence. See Brady v.
Gebbie, 859 F.2d 1543, 1558 (9th Cir.1988), cert. denied, 489 U.S. 1100, 109 S.Ct. 1577,
103 L.Ed.2d 943 (1989) (plaintiff presented psychiatric testimony of emotional distress
and permanent psychological damage). Plaintiffs respond that the defendants mistreated all
of the AEs in the same way, thereby justifying identical awards. The district court agreed
with the plaintiffs, finding that “the jury must have concluded that the emotional harm to
each plaintiff was roughly equal given their similar treatment by defendants.”


A reviewing court must uphold the jury's finding of the amount of damages unless the
amount is “ ‘grossly excessive or monstrous,’ clearly not supported by the evidence, or
‘only based on speculation or guesswork.’ ” Los Angeles Memorial Coliseum Comm'n v.
NFL, 791 F.2d 1356, 1360 (9th Cir.1986) (citations omitted).


We agree with defendants that $75,000 for emotional distress is grossly excessive given
that the symptoms manifested by the plaintiffs were not particularly severe. See Avitia
v. Metropolitan Club of Chicago, Inc., 49 F.3d 1219, 1230 (7th Cir.1995) (finding
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unreasonable a $21,000 award for emotional distress in an FLSA retaliation case); see also
Hetzel v. County of Prince William, 89 F.3d 169, 171 (4th Cir.1996), cert. denied, 519 U.S.
1028, 117 S.Ct. 584, 136 L.Ed.2d 514 (reversing a $500,000 award for emotional distress
arising out of retaliation in violation of the First Amendment). Moreover, that plaintiffs
were all awarded the same amount, despite the fact that their distress levels varied widely,
suggests that the awards were the product of guesswork.


We therefore [would] reverse with respect to the emotional distress damages and remand
for determination of a reasonable amount should the district court find the defendants liable
on remand.


IV. Attorneys' Fees


Because the district court [should] be required on remand to redetermine the appropriate
attorneys' fee awards in light of its decision as to liability, we express no opinion at this
time on the attorneys' fee issues raised by the parties.


All Citations


180 F.3d 997, 138 Lab.Cas. P 33,892, 5 Wage & Hour Cas.2d (BNA) 677, 99 Cal. Daily Op. Serv.
4528, 1999 Daily Journal D.A.R. 5811
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12 Cal.5th 703
Supreme Court of California.


Wallen LAWSON, Plaintiff and Appellant,
v.


PPG ARCHITECTURAL FINISHES, INC., Defendant and Respondent.


S266001
|


January 27, 2022


Synopsis
Background: Territory manager for paint manufacturer brought action against his employer for
whistleblower retaliation and wrongful termination, in violation of California Labor Code. The
United States District Court for the Central District of California, Andrew J. Guilford, J., 2019
WL 3308827, entered summary judgment for employer. Territory manager appealed. The Court of
Appeals, 982 F.3d 752, certified a question as to whether the Labor Code or McDonnell Douglas
evidentiary standard applied to California whistleblower retaliation claims.


[Holding:] The Supreme Court, Kruger, J., held that evidentiary standard set forth in Labor
Code whistleblower provision, not McDonnell Douglas burden-shifting standard, applies to
whistleblower claims under California law, disapproving Hager v. County of Los Angeles, 228
Cal.App.4th 1538, 176 Cal.Rptr.3d 268, Mokler v. County of Orange, 157 Cal.App.4th 121, 68
Cal.Rptr.3d 568, and Patten v. Grant Joint Union High School Dist., 134 Cal.App.4th 1378, 37
Cal.Rptr.3d 113.


Question answered.


Procedural Posture(s): Certified Question.


West Headnotes (7)


[1] Labor and Employment Purpose and construction in general
Labor Code provision providing whistleblower protections to employees who disclose
wrongdoing to authorities reflects the broad public policy interest in encouraging
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workplace whistleblowers to report unlawful acts without fear of employer retaliation.
Cal. Lab. Code § 1102.5.


1 Cases that cite this headnote


[2] Labor and Employment Nature and form
An employee injured by prohibited whistleblower retaliation may file a private suit for
damages. Cal. Lab. Code § 1105.


[3] Labor and Employment Motive and intent;  pretext
Liability under Labor Code whistleblower provision requires proof of an employer's
retaliatory intent. Cal. Lab. Code §§ 1102.5, 1102.6.


1 Cases that cite this headnote


[4] Labor and Employment Causal connection;  temporal proximity
Whistleblower plaintiffs may satisfy their burden of proving unlawful retaliation even
when other, legitimate factors also contributed to the adverse action. Cal. Lab. Code §§
1102.5, 1102.6.


3 Cases that cite this headnote


[5] Labor and Employment Motive and intent;  pretext
Labor and Employment Presumptions and burden of proof
Under Labor Code's whistleblower provision, a plaintiff does not need to show that
employer's nonretaliatory reason for taking adverse action was pretextual; even if
employer had genuine, nonretaliatory reason for its adverse action, plaintiff still carries
burden assigned by statute if it is shown that employer also had at least one retaliatory
reason that was contributing factor in action. Cal. Lab. Code §§ 1102.5, 1102.6.


2 Cases that cite this headnote


[6] Judgment Nature of summary judgment
The purpose of summary judgment is not to weed out cases that might prove meritorious
at trial.
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[7] Labor and Employment Presumptions and burden of proof
Labor and Employment Exercise of rights or duties;  retaliation
Evidentiary standard set forth in Labor Code whistleblower provision, not McDonnell
Douglas burden-shifting standard, is applicable framework for litigating and adjudicating
whistleblower claims under California law; under this standard, employee has burden to
establish, by a preponderance of the evidence, that retaliation for his or her protected
activities was a contributing factor in a contested employment action, and once shown,
burden shifts to employer to demonstrate, by clear and convincing evidence, that it would
have taken the action in question for legitimate, independent reasons even had employee
not engaged in protected activity, disapproving Hager v. County of Los Angeles, 228
Cal.App.4th 1538, 176 Cal.Rptr.3d 268, Mokler v. County of Orange, 157 Cal.App.4th
121, 68 Cal.Rptr.3d 568, and Patten v. Grant Joint Union High School Dist., 134
Cal.App.4th 1378, 37 Cal.Rptr.3d 113. Cal. Lab. Code §§ 1102.5, 1102.6.
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*707  The question in this case concerns the proper method for presenting and evaluating a claim
of whistleblower retaliation under Labor Code section 1102.5. Since 2003, the Labor Code has
prescribed a framework: Once an employee-whistleblower establishes by a preponderance of the
evidence that retaliation was a contributing factor in the employee's termination, demotion, or
other adverse action, the employer then bears the burden of demonstrating by clear and convincing
evidence that it would have taken the same action “for legitimate, independent reasons.” (Lab.
Code, § 1102.6, added by Stats. 2003, ch. 484, § 3, pp. 3518–3519.) But in the years since section
1102.6 became law, some courts have persisted in instead applying a well-worn, but meaningfully
different, burden-shifting framework borrowed from the United States Supreme Court's decision
in McDonnell Douglas Corp. v. Green (1973) 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668
(McDonnell Douglas). Noting the lack of uniformity, the United States Court of Appeals for the
Ninth Circuit has asked us to decide which of these frameworks governs section 1102.5 retaliation
claims. Unsurprisingly, we conclude courts should apply the framework prescribed by statute in
Labor Code section 1102.6. Under the statute, employees need not satisfy the McDonnell Douglas
test to make out a case of unlawful retaliation.


I.


We take the facts from the Ninth Circuit's certification order. From 2015 until he was fired in
2017, plaintiff Wallen Lawson worked as a territory manager for defendant PPG Architectural
Finishes, Inc. (PPG), a paint and coatings manufacturer. Lawson was responsible for stocking and
merchandising PPG paint products in Lowe's home improvement stores in Southern California.
PPG used two metrics to evaluate Lawson's performance: his ability to meet sales goals, and his
scores on so-called market walks, during which PPG managers shadowed Lawson to evaluate his
rapport with Lowe's staff and customers, among other things. Lawson's direct supervisor, Clarence
Moore, attended all but the first of these market walks. On that first market *708  walk, Lawson
received ***574  the highest possible rating, but the positive evaluations did not last and his
market walk scores soon took a nosedive. Lawson also frequently missed his monthly sales targets.
In spring 2017, PPG placed Lawson on a performance improvement plan.


According to Lawson, that same spring, Moore began ordering him to intentionally mistint slow-
selling PPG paint products — that is, to tint the paint to a shade the customer had not ordered.
Lowe's would then be forced to sell the paint at a deep discount, enabling PPG to avoid buying
back what would otherwise be excess unsold product. Lawson did not agree with this mistinting
scheme and filed two anonymous complaints with PPG's central ethics hotline. He also told Moore
directly that he refused to participate. The complaints led to an investigation. PPG eventually told
Moore to discontinue the practice, but Moore remained with the company, where he continued to
directly supervise Lawson and oversee his market walk evaluations.
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**661  Some months later, after determining that Lawson had failed to meet the goals outlined
in his performance improvement plan, both Moore and Moore's supervisor recommended that
Lawson be fired. He was.


Lawson filed suit in the United States District Court for the Central District of California. As
relevant here, Lawson claimed that PPG had fired him because he blew the whistle on Moore's
fraudulent mistinting practices, in violation of the protections codified in Labor Code section
1102.5 (section 1102.5). PPG moved for summary judgment. Invoking a line of authority that
traces back to Patten v. Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, 37
Cal.Rptr.3d 113 (Patten), the district court applied the three-part burden-shifting framework laid
out in McDonnell Douglas, supra, 411 U.S. 792, 93 S.Ct. 1817 to evaluate Lawson's section
1102.5 claim. Under that approach, the employee must establish a prima facie case of unlawful
discrimination or retaliation. (McDonnell Douglas, at p. 802, 93 S.Ct. 1817.) Next, the employer
bears the burden of articulating a legitimate reason for taking the challenged adverse employment
action. (Ibid.) Finally, the burden shifts back to the employee to demonstrate that the employer's
proffered legitimate reason is a pretext for discrimination or retaliation. (Id. at p. 804, 93 S.Ct.
1817.)


As to the first step of McDonnell Douglas, the district court concluded that Lawson had established
a prima facie case of unlawful retaliation based on his efforts to stop the paint mistinting scheme.
Moving to the second step of the framework, the court determined that PPG had sustained its
burden of articulating a legitimate, nonretaliatory reason for firing him — namely, Lawson's
poor performance on market walks and failure to demonstrate progress under the performance
improvement plan. Finally, the district court concluded Lawson had failed to produce sufficient
evidence that PPG's stated reason for *709  firing Lawson was pretextual. Because Lawson could
not satisfy this third step of the McDonnell Douglas test, the court granted summary judgment in
favor of PPG on the whistleblower retaliation claim.


On appeal to the Ninth Circuit, Lawson argued that the district court erred in applying McDonnell
Douglas. He contended the court should instead have applied the framework set out in Labor Code
section 1102.6 (section 1102.6). Under the statutory framework, Lawson contended, his burden
was merely to show that his whistleblowing activity was “a contributing factor” in his dismissal,
not to show that PPG's stated reason was pretextual. The Ninth Circuit determined that the outcome
***575  of Lawson's appeal hinged on which of those two tests applied but signaled uncertainty
on this point. (Lawson v. PPG Architectural Finishes, Inc. (9th Cir. 2020) 982 F.3d 752, 755.) It
observed that our state's appellate courts do not follow a consistent practice and that this court
has never ruled on the issue. (Id. at pp. 755–759.) It asked us to consider the question and we
granted the request.
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II.


[1]  [2] Section 1102.5 provides whistleblower protections to employees who disclose
wrongdoing to authorities. As relevant here, section 1102.5 prohibits an employer from retaliating
against an employee for sharing information the employee “has reasonable cause to believe ...
discloses a violation of state or federal statute” or of “a local, state, or federal rule or regulation”
with a government agency, with a person with authority over the employee, or with another
employee who has authority to investigate or correct the violation. (§ 1102.5, subd. (b).) “This
provision,” we have explained, “reflects the broad public policy interest in encouraging workplace
whistle-blowers to report unlawful acts without fearing retaliation.” (Green v. Ralee Engineering
Co. (1998) 19 Cal.4th 66, 77, 78 Cal.Rptr.2d 16, 960 P.2d 1046.) An employee injured by
prohibited retaliation may file a private suit for damages. (Lab. Code, § 1105; see Gardenhire v.
Housing Authority (2000) 85 Cal.App.4th 236, 241, 101 Cal.Rptr.2d 893.)


When section 1102.5 was first enacted in 1984, the statute supplied only a set of substantive
protections against whistleblower retaliation, unaccompanied by any provision setting forth
procedures for proving retaliation. **662  (Stats. 1984, ch. 1083, § 1, p. 3698.) So to give life
to those substantive protections, courts looked to analogous statutory schemes for procedural
guidance. Much as courts had done in employment discrimination and retaliation cases brought
under the Fair Housing and Employment Act (FEHA), courts in section 1102.5 cases generally
adopted the three-part McDonnell Douglas burden-shifting framework. (See *710  Morgan v.
Regents of University of California (2000) 88 Cal.App.4th 52, 67–69, 105 Cal.Rptr.2d 652
(Morgan); Akers v. County of San Diego (2002) 95 Cal.App.4th 1441, 1453, 116 Cal.Rptr.2d 602;
see also Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354, 100 Cal.Rptr.2d 352, 8 P.3d
1089 (Guz) [applying McDonnell Douglas to a discrimination claim under FEHA; citing cases];
Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1042, 32 Cal.Rptr.3d 436, 116 P.3d 1123
[applying McDonnell Douglas to a FEHA retaliation claim; citing cases].)


As we explained in Guz, the high court established the McDonnell Douglas framework for trying
claims of intentional discrimination — there, intentional employment discrimination in violation
of title VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq.) — based on circumstantial
rather than direct evidence. (Guz, supra, 24 Cal.4th at p. 354, 100 Cal.Rptr.2d 352, 8 P.3d 1089.)
Courts applying it to section 1102.5 retaliation cases adapted the test for that context, describing
it as follows: First, a plaintiff who seeks to rely on circumstantial evidence must establish a prima
facie case of retaliation, meaning “ ‘ “a plaintiff must show that she engaged in protected activity,
that she was thereafter subjected to adverse employment action by her employer, and there was
a causal link between the two.” ’ ” (Morgan, supra, 88 Cal.App.4th at p. 69, 105 Cal.Rptr.2d
652.) Second, if the plaintiff has established a prima facie case, the burden of production shifts to
the employer to ***576  come forward with evidence of “a legitimate, nondiscriminatory reason
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for the adverse employment action.” (Id. at p. 68, 105 Cal.Rptr.2d 652.) Third, if the employer
produces substantial evidence of a legitimate, nondiscriminatory reason, then the plaintiff bears
the burden of proving the reason was a pretext for impermissible retaliation. (Id. at pp. 68–69,
105 Cal.Rptr.2d 652.)


Courts imposed no similar burden-shifting requirements in cases built on direct evidence of
retaliation. Morgan, however, cited out-of-state authority for the proposition that “[w]here a
plaintiff offers direct evidence of discrimination that is believed by the trier of fact, the defendant
can avoid liability only by proving the plaintiff would have been subjected to the same employment
decision without reference to the unlawful factor.” (Morgan, supra, 88 Cal.App.4th at pp. 67–68,
105 Cal.Rptr.2d 652, citing, inter alia, Price Waterhouse v. Hopkins (1989) 490 U.S. 228, 244–
245, 109 S.Ct. 1775, 104 L.Ed.2d 268.) In other words, the test, as Morgan described it, allowed
the employer to avoid liability upon a showing the employer would have made the same decision
even absent any retaliatory motive.


In 2003, the Legislature amended the Labor Code's whistleblower protections in response to a
series of high-profile corporate scandals and reports of illicit coverups. (Stats. 2003, ch. 484,
§ 3, pp. 3518–3519.) Specifically citing “the recent spate of false business reports and other
illegal activity by Enron, WorldCom and others” (Assem. Com. on Judiciary, Analysis of Sen. Bill
No. 777 (2003–2004 Reg. Sess.) as amended May 29, 2003, p. 1), legislators *711  expressed
concern that new laws were “needed in order to prevent the kind of damage to shareholders,
investors, employees and the market that Enron and WorldCom, and now HealthSouth continue
to cause.” (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No.
777 (2003–2004 Reg. Sess.) as introduced Feb. 21, 2003, p. 6.) The amendments, the Assembly
Committee on the Judiciary explained, were designed to “encourage earlier and more frequent
reporting of wrongdoing by employees and corporate managers when they have knowledge of
specified illegal acts” by “expanding employee protection against retaliation.” (Assem. Com. on
Judiciary, Analysis of Sen. Bill No. 777, supra, as amended May 29, 2003, p. 1.)


As pertinent here, the 2003 amendments added a procedural provision, section 1102.6, **663
which states in full: “In a civil action or administrative proceeding brought pursuant to Section
1102.5, once it has been demonstrated by a preponderance of the evidence that an activity
proscribed by Section 1102.5 was a contributing factor in the alleged prohibited action against the
employee, the employer shall have the burden of proof to demonstrate by clear and convincing
evidence that the alleged action would have occurred for legitimate, independent reasons even if
the employee had not engaged in activities protected by Section 1102.5.”


After section 1102.6 took effect, some California courts identified that provision as supplying the
applicable standards for claims of whistleblower retaliation under section 1102.5, without relying
on McDonnell Douglas’s burden-shifting framework. But other courts have continued to rely
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on the McDonnell Douglas framework without mentioning section 1102.6. (See Patten, supra,
134 Cal.App.4th at p. 1384, 37 Cal.Rptr.3d 113 [“The elements of a section 1102.5(b) retaliation
cause of action require that (1) the plaintiff establish a prima facie case of retaliation, (2) the
defendant provide a legitimate, nonretaliatory explanation for its acts, and (3) the plaintiff show
***577  this explanation is merely a pretext for the retaliation”]; Mokler v. County of Orange
(2007) 157 Cal.App.4th 121, 68 Cal.Rptr.3d 568 [same]; Hager v. County of Los Angeles (2014)
228 Cal.App.4th 1538, 1540, 176 Cal.Rptr.3d 268 [same].)


As the Ninth Circuit explained in its certification order, “Although neither Hager, Patten,
nor Mokler even cites, much less meaningfully deals with, section 1102.6, these cases have
sown widespread confusion as to which evidentiary standard actually applies to section 1102.5
retaliation claims.” (Lawson v. PPG Architectural Finishes, Inc., supra, 982 F.3d at p. 757.)
This confusion is reflected in the decisions of the federal courts, which have taken a variety of
approaches to the issue. (Compare Monaghan v. Telecom Italia Sparkle of North America, Inc.
(C.D.Cal., July 22, 2013, No. CV 13-00646 ABC (PLAx)) 2013 WL 12171957, p. *10 [describing
§ 1102.6 as setting *712  forth the burden of proof for a § 1102.5 claim], Greer v. Lockheed Martin
Corp. (N.D.Cal. 2012) 855 F.Supp.2d 979, 989 [same], and Kumar v. Alameda County Medical
Center (N.D.Cal., Mar. 25, 2011, No. 09-4312 EDL), 2011 WL 13244636, pp. *13, *16 [same]
with Nikmanesh v. Walmart Inc. (9th Cir. 2019) 789 Fed.Appx. 30, *31–*32 [applying McDonnell
Douglas to the plaintiff's § 1102.5 claim], Sorensen v. National Railroad Passenger Corp. (9th
Cir. 2019) 786 Fed.Appx. 652, *653, *655 [same], and Canupp v. Children's Receiving Home of
Sacramento (E.D.Cal. 2016) 181 F.Supp.3d 767, 789, 795 [describing both McDonnell Douglas
and § 1102.6 as the governing evidentiary tests].)


III.


To resolve the confusion, we now clarify that section 1102.6, and not McDonnell Douglas, supplies
the applicable framework for litigating and adjudicating section 1102.5 whistleblower claims.


By its terms, section 1102.6 describes the applicable substantive standards and burdens of proof for
both parties in a section 1102.5 retaliation case: First, it must be “demonstrated by a preponderance
of the evidence” that the employee's protected whistleblowing was a “contributing factor” to
an adverse employment action. (§ 1102.6.) Then, once the employee has made that necessary
threshold showing, the employer bears “the burden of proof to demonstrate by clear and convincing
evidence” that the alleged adverse employment action would have occurred “for legitimate,
independent reasons” even if the employee had not engaged in protected whistleblowing activities.
(Ibid.)
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PPG suggests that the sole pertinent effect of section 1102.6 was to codify a kind of defense
available to employers, colloquially known as the “same-decision defense,” and to impose a
heightened burden to prove the defense by “clear and convincing evidence.” (Harris v. City of
Santa Monica (2013) 56 Cal.4th 203, 239, 152 Cal.Rptr.3d 392, 294 P.3d 49 (Harris).) Section
1102.6 indeed does those things, but that is not all it does. The first prong of the statute also tells
us what plaintiffs must prove to establish liability, and by what evidentiary standard. Specifically,
plaintiffs must show, by a preponderance of the evidence, that whistleblowing was a **664
contributing factor in the employer's decision. This is a complete set of instructions for the
presentation and evaluation of evidence in section 1102.5 cases; it is not merely the codification
of an affirmative defense.


It is true, as PPG points out, that much of the legislative history of section 1102.6 focuses on the
employer's same-decision defense — particularly the Legislature's interest in prescribing a more
demanding ***578  standard for establishing the defense. (Assem. Com. on Judiciary, Analysis
of *713  Sen. Bill No. 777, supra, as amended May 29, 2003, p. 2 [bill provides employer
“an affirmative defense against retaliation claims” by “clear and convincing evidence” standard];
Enrolled Bill Mem. to Governor on Sen. Bill No. 777 (2003–2004 Reg. Sess.) Oct. 6, 2003, p. 1
[“This bill extends the current protection of the state whistleblower law by ... increasing the burden
of proof on the employer to a clear and convincing evidence standard”].) But even though the
codification of the plaintiff's burden received less attention in the legislative history, the Legislature
undoubtedly understood what is clear from the face of the statute it enacted: that section 1102.6
established “the evidentiary burdens of the parties participating in a civil action or administrative
hearing involving an alleged violation of the bill's provisions.” (Legis. Counsel's Dig., Sen. Bill
No. 777 (2003–2004 Reg. Sess.) 5 Stats. 2003, Summary Dig., p. 222, italics added; see Jones v.
Lodge at Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1169, 72 Cal.Rptr.3d 624, 177 P.3d
232 [the Legislative Counsel's Digest is “ ‘printed as a preface to every bill considered by the
Legislature’ ” to “ ‘assist the Legislature in its consideration of pending legislation’ ”].) That is,
section 1102.6 sets forth the evidentiary burdens of both sides in a whistleblower retaliation suit,
not just one.


Even accepting that section 1102.6 establishes a complete set of instructions for both sides, PPG
argues that courts need not choose between employing the section 1102.6 and McDonnell Douglas
frameworks because one does not replace the other. On the contrary, PPG contends, McDonnell
Douglas continues to govern at the first step of the section 1102.6 analysis. After all, PPG reasons,
that first step of the section 1102.6 framework still requires plaintiffs to prove the employer's
retaliatory intent, and determining an employer's intent is the purpose of the McDonnell Douglas
test. (See Guz, supra, 24 Cal.4th at p. 354, 100 Cal.Rptr.2d 352, 8 P.3d 1089.)


[3] PPG's premises are correct, but its conclusion does not follow. Liability under section 1102.6
does require proof of retaliatory intent, and McDonnell Douglas does offer a method for proving
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such intent. (Guz, supra, 24 Cal.4th at p. 355, 100 Cal.Rptr.2d 352, 8 P.3d 1089.) But McDonnell
Douglas is not the only possible method of proving discriminatory or retaliatory intent. (See, e.g.,
Trans World Airlines, Inc. v. Thurston (1985) 469 U.S. 111, 121, 105 S.Ct. 613, 83 L.Ed.2d 523
[McDonnell Douglas does not apply when the plaintiff presents direct evidence of discrimination].)
Nor is it a method of proof well suited to litigation under the section 1102.6 framework.


[4] Section 1102.6 requires whistleblower plaintiffs to show that retaliation was a “contributing
factor” in their termination, demotion, or other adverse action. This means plaintiffs may satisfy
their burden of proving unlawful retaliation even when other, legitimate factors also contributed
to *714  the adverse action. (See, e.g., State Comp. Ins. Fund v. Ind. Acc. Com. (1959) 176
Cal.App.2d 10, 17, 1 Cal.Rptr. 73 (State Comp. Ins. Fund) [describing a contributing factor
standard as one in which the conduct at issue need not be the “exclusive cause” of the plaintiff's
injuries]; Rookaird v. BNSF Ry. Co. (9th Cir. 2018) 908 F.3d 451, 461 (Rookaird) [“ ‘A
“contributing factor” includes “any factor, which alone or in connection with other factors, tends to
affect in any way the outcome of the decision” ’ ”].) But as we explained in Harris, the three-part
McDonnell Douglas test was not written for the evaluation of claims involving multiple ***579
reasons for the challenged adverse action. McDonnell Douglas was decided at a time when the law
generally presumed “that the employer has a single reason for taking an adverse action against the
employee and that the reason is either discriminatory or legitimate.” ( **665  Harris, supra, 56
Cal.4th at p. 215, 152 Cal.Rptr.3d 392, 294 P.3d 49.) The McDonnell Douglas framework reflects
that presumption: “By hinging liability on whether the employer's proffered reason for taking the
action is genuine or pretextual, the McDonnell Douglas inquiry aims to ferret out the ‘true’ reason
for the employer's action.” (Ibid.) This focus on identifying the single, true reason for the adverse
action creates complications in a so-called mixed-motives case, in which the employer is alleged
to have acted for multiple reasons, some legitimate and others not: “What is the trier of fact to
do when it finds that a mix of discriminatory and legitimate reasons motivated the employer's
decision?” (Ibid.)


Although we acknowledged in Harris that courts have adopted the McDonnell Douglas test for
FEHA employment discrimination cases that do not involve mixed motives, we declined to adopt
the same test to govern mixed-motives cases. We instead explained that the plaintiff in a mixed-
motives case bears an initial burden of showing that discrimination “was a substantial factor
motivating his or her termination,” without ever suggesting that the plaintiff must satisfy the
McDonnell Douglas test to carry this burden. (Harris, supra, 56 Cal.4th at p. 241, 152 Cal.Rptr.3d
392, 294 P.3d 49; cf. id. at p. 239, 152 Cal.Rptr.3d 392, 294 P.3d 49 [contrasting the causal standard
in FEHA with the “contributing factor” standard in § 1102.6].)


Other courts addressing burden-shifting frameworks similar to section 1102.6 have similarly
found McDonnell Douglas inapplicable. For instance, nearly all courts to address the issue have
concluded that McDonnell Douglas has no role to play in the adjudication of First Amendment
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retaliation claims under the burden-shifting framework of Mt. Healthy City Board of Ed. v. Doyle
(1977) 429 U.S. 274, 97 S.Ct. 568, 50 L.Ed.2d 471, which closely resembles the section 1102.6
framework. Mt. Healthy assigns to plaintiffs the initial burden of showing that conduct protected
by the First Amendment was a “ ‘substantial’ ” or “ ‘motivating’ ” factor in an employer's adverse
employment decision, then assigns to the defendant the burden of showing it would have made the
same decision in the absence of the protected conduct. (Mt. Healthy, at p. 287, 97 S.Ct. 568.) In
such cases, “almost every circuit to have considered *715  whether McDonnell Douglas should
apply ... has thought the idea a poor one.” (Walton v. Powell (10th Cir. 2016) 821 F.3d 1204, 1210;
see id. at pp. 1210–1212 [cataloging cases].) 1


1 The “almost” is a nod to the Eighth Circuit, whose precedent has been somewhat inconsistent
on the issue, though more recent precedent suggests McDonnell Douglas does not apply to
First Amendment retaliation claims. (See Wagner v. Jones (8th Cir. 2011) 664 F.3d 259, 270
[distinguishing the Mt. Healthy framework from McDonnell Douglas].)


Much the same is true of courts interpreting federal statutes similar to section 1102.6. For instance,
the federal Sarbanes-Oxley Act of 2002 (Sarbanes-Oxley) (18 U.S.C. § 1514A(b)(2)(A)) — which
was enacted shortly before the Legislature enacted section 1102.6 — contains a nearly identical
burden-shifting framework for the adjudication of whistleblower cases. The courts to address
the issue have generally concluded that framework displaces McDonnell Douglas rather than
supplementing it. (See, e.g., Day v. Staples, Inc. (1st Cir. 2009) 555 F.3d 42, 53 & fn. 6; ***580
Allen v. Administrative Review Bd. (5th Cir. 2008) 514 F.3d 468, 475–476; Barrick v. PNGI Charles
Town Gaming, LLC (4th Cir. 2020) 799 Fed.Appx. 188, 189; Johnson v. Stein Mart, Inc. (11th Cir.
2011) 440 Fed.Appx. 795, 801; see also Araujo v. New Jersey Transit Rail Operations, Inc. (3d Cir.
2013) 708 F.3d 152, 157–158 [“when a burden-shifting framework other than McDonnell Douglas
is present in a statute, Congress specifically intended to alter any presumption that McDonnell
Douglas is applicable”]; Fraser v. Fiduciary Trust Co. Intern. (2d Cir. 2010) 396 Fed.Appx.
734, 735 [declining to decide the question but noting that “Sarbanes-Oxley provides its own
burden-shifting framework”]; Beacom v. Oracle America, Inc. (8th Cir. 2016) 825 F.3d 376, 379
[setting out separate Sarbanes-Oxley framework without any mention of McDonnell Douglas];
Bechtel v. Administrative Review Bd., U.S. (2d Cir. 2013) 710 F.3d 443, 447 [same].) Courts have
generally reached **666  similar conclusions with respect to other statutes containing similar
burden-shifting schemes. (Trimmer v. U.S. Dept. of Labor (10th Cir. 1999) 174 F.3d 1098, 1101–
1102 [McDonnell Douglas displaced by similar statutory framework in whistleblower provisions
of Energy Reorganization Act of 1974]; Araujo, supra, 708 F.3d at pp. 158–159 [same conclusion
under whistleblower provisions of Federal Railroad Safety Act].)


[5] We reach a similar conclusion here. It would make little sense to require section 1102.5
retaliation plaintiffs to satisfy McDonnell Douglas for the sake of proving that retaliation was a
contributing factor in an adverse action. The central problem lies at the third step of McDonnell
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Douglas, which requires the plaintiff to prove that an employer's proffered legitimate reason
for taking an adverse action was a pretext for impermissible retaliation. (Morgan, supra, 88
Cal.App.4th at pp. 68–69, 105 Cal.Rptr.2d 652.) Under section 1102.6, a *716  plaintiff does
not need to show that the employer's nonretaliatory reason was pretextual. Even if the employer
had a genuine, nonretaliatory reason for its adverse action, the plaintiff still carries the burden
assigned by statute if it is shown that the employer also had at least one retaliatory reason that
was a contributing factor in the action. There is, then, no reason why whistleblower plaintiffs
should be required to satisfy the three-part McDonnell Douglas inquiry — and prove that the
employer's proffered legitimate reasons were pretextual — in order to prove that retaliation was
a contributing factor under section 1102.6. To the contrary, placing this unnecessary burden on
plaintiffs would be inconsistent with the Legislature's evident purpose in enacting section 1102.6:
namely, “encourag[ing] earlier and more frequent reporting of wrongdoing by employees and
corporate managers when they have knowledge of specified illegal acts” by “expanding employee
protection against retaliation.” (Assem. Com. on Judiciary, Analysis of Sen. Bill No. 777, supra,
as amended May 29, 2003, p. 1, italics omitted.)


At oral argument, counsel for PPG acknowledged the apparent mismatch between McDonnell
Douglas and section 1102.6 ’s contributing factor standard, but suggested that we should adapt
McDonnell Douglas for purposes of guiding courts in the proper application of that standard. We
see no indication that the courts are in need of this sort of guidance. The contributing factor standard
is not an unfamiliar one. (See, e.g., State Comp. Ins. Fund, supra, 176 Cal.App.2d at p. 17, 1
Cal.Rptr. 73; Rookaird, supra, 908 F.3d at p. 461.) And we are not persuaded that introducing to the
law yet another burden-shifting framework — a framework inspired by McDonnell Douglas, yet
not ***581  McDonnell Douglas itself — would clarify matters more than it would confuse them.


PPG argues the legislative history reflects an intent to preserve a role for McDonnell Douglas in the
adjudication of section 1102.5 retaliation cases. PPG's argument centers on a bill analysis prepared
by the Senate Rules Committee. Citing both Morgan and McDonnell Douglas, the bill analysis
characterized existing law as follows: “[A]fter a plaintiff shows by a preponderance of evidence
that the action taken by the employer is proscribed by the whistleblower statute, the burden shifts
to the employer to show by a preponderance of the evidence that the alleged action would have
occurred for legitimate, independent reasons even if the employee had not engaged in activities
protected by the whistleblower statute.” (Sen. Rules Com., Off. of Sen. Floor Analyses, analysis
of Sen. Bill No. 777 (2003–2004 Reg. Sess.) as introduced Feb. 21, 2003, p. 3.) The analysis went
on to say: “This bill instead requires the employer to make that showing by clear and convincing
evidence.” (Ibid.) PPG sees this as evidence that the Legislature intended to preserve McDonnell
Douglas, emphasizing that the bill analysis concerns only the codification of the burden on the
employer to make out its same-decision defense and evinces no intent to displace “existing case
law” (ibid.) insofar as existing law placed the burden on plaintiffs to establish *717  retaliation
under the McDonnell Douglas test. Lawson, by contrast, understands the bill analysis to mean that
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the Legislature recognized that McDonnell Douglas was part of then-existing law and meant to
change it.


**667  In truth, the bill analysis yields no clear answers on the McDonnell Douglas question.
That is because the existing law the bill analysis attributes to McDonnell Douglas bears little
resemblance to the test actually set out in McDonnell Douglas — as opposed to, for example, the
meaningfully different Mt. Healthy burden-shifting framework. (See p. 13, ante.) Since the bill
analysis does not acknowledge any understanding of the three-part McDonnell Douglas test as it
had been applied in section 1102.5 retaliation cases, it is difficult to discern any legislative intent
to either displace or preserve it. Fortunately, however, better evidence of the Legislature's intent
on that point exists in the form of the text of the statute it ultimately enacted — which, as we
have already explained, is best read as allowing plaintiffs to establish liability under section 1102.5
without requiring reliance on McDonnell Douglas.


PPG also contends that even if section 1102.6 rather than McDonnell Douglas supplies the
governing framework for the presentation of evidence at trial, McDonnell Douglas should
govern at summary judgment for purposes of determining whether the plaintiff can meet the
statutorily assigned burden of demonstrating that retaliation was a contributing factor in an adverse
employment decision.


[6] We reject the contention. Nothing in the text of section 1102.6 supports this bifurcated
approach, where one standard would govern section 1102.5 cases on summary judgment and a
different standard would govern cases at trial. As we have already explained, PPG's argument is
simply incompatible with the contributing factor standard set out in section 1102.6. That is no less
true at summary judgment than at trial. Were we to adopt PPG's bifurcated approach, employee
plaintiffs might never have the opportunity to show at trial that retaliation was a contributing factor
in an adverse action, because they would have first been required to show at summary judgment
that retaliation was, in effect, the only factor. The purpose of summary judgment is not to weed
out cases ***582  that might prove meritorious at trial. For that reason, the parties’ burdens of
proof at summary judgment generally depend on their burdens of proof at trial. (Aguilar v. Atlantic
Richfield Co. (2001) 25 Cal.4th 826, 851 & fn. 15, 107 Cal.Rptr.2d 841, 24 P.3d 493.) This case
presents no reason to depart from that rule.


PPG expresses concern that applying section 1102.6 ’s contributing factor standard at summary
judgment instead of McDonnell Douglas will allow too many “meritless claims” to go to trial. To
the extent PPG assumes that *718  employers will not be able to raise a same-decision defense
on summary judgment, that assumption is incorrect. (See, e.g., Texas v. Lesage (1999) 528 U.S.
18, 20–21, 120 S.Ct. 467, 145 L.Ed.2d 347 [upholding a grant of summary judgment based on
the same-decision defense].) In any event, PPG's concern about more cases going to trial is not
a sufficient reason to march every case through the McDonnell Douglas three-step solely for
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purposes of summary judgment. To the extent PPG is concerned that the existing framework sets
the plaintiff's bar too low by requiring only a showing that retaliation was a contributing factor in
an adverse decision, PPG's remedy lies with the Legislature that selected this standard, not with
this court. 2


2 We disapprove Hager v. County of Los Angeles, supra, 228 Cal.App.4th 1538, 1540,
176 Cal.Rptr.3d 268, Mokler v. County of Orange, supra, 157 Cal.App.4th 121, 138, 68
Cal.Rptr.3d 568, and Patten v. Grant Joint Union High School Dist., supra, 134 Cal.App.4th
1378, 1384, 37 Cal.Rptr.3d 113 to the extent they are inconsistent with this opinion.


IV.


[7] We answer the Ninth Circuit's question as follows: Section 1102.6 provides the governing
framework for the presentation and evaluation of whistleblower retaliation claims brought under
section 1102.5. First, it places the burden on the plaintiff to establish, by a preponderance of
the evidence, that retaliation for an employee's protected activities was a contributing factor in
a contested employment action. The plaintiff need not satisfy McDonnell Douglas in order to
discharge this burden. Once the plaintiff has made the required showing, the burden shifts to the
employer to demonstrate, by clear and convincing evidence, that it would have taken **668
the action in question for legitimate, independent reasons even had the plaintiff not engaged in
protected activity.


We Concur:


CANTIL-SAKAUYE, C. J.


CORRIGAN, J.


LIU, J.


GROBAN, J.


JENKINS, J.


MILLER, J. *
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202 Cal.App.4th 832
Court of Appeal, First District, Division 2, California.


Pamela MIZE–KURZMAN, Plaintiff and Appellant,
v.


MARIN COMMUNITY COLLEGE DISTRICT, et al., Defendants and Respondents.


No. A126937.
|


Jan. 10, 2012.
|


Review Denied April 25, 2012.


Synopsis
Background: Former community college dean brought action against community college district
under the Labor Code provision prohibiting employer policies limiting whistleblower disclosures
to government agencies and the Education Code provision extending protections of the California
Whistleblower Protection Act to community college employees. The Superior Court, Marin
County, No. CV073384, Verna Alana Adams, J., entered judgment on jury verdict for district.
Former dean appealed.


Holdings: The Court of Appeal, Kline, P.J., held that:


[1] a whistleblower's motivation is irrelevant to whether disclosure is protected;


[2] debatable differences of opinion may be protected disclosures;


[3] a government agency employee's report to a supervisor may be a protected disclosure; but


[4] reporting publicly known facts is not a protected disclosure;


[5] efforts to determine if a practice violates the law are not protected disclosures; but


[6] collateral source rule barred evidence of dean's retirement eligibility on mitigation of damages.


Reversed.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0173432201&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0176946601&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Mize-Kurzman v. Marin Community College Dist., 202 Cal.App.4th 832 (2012)
136 Cal.Rptr.3d 259, 275 Ed. Law Rep. 882, 33 IER Cases 404...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


West Headnotes (41)


[1] Appeal and Error Instructions
The propriety of jury instructions is a question of law that Court of Appeals reviews de
novo.


13 Cases that cite this headnote


[2] Appeal and Error Instructions
Where it is contended that the trial judge gave an erroneous instruction, reviewing courts
view the evidence in the light most favorable to the claim of instructional error.


15 Cases that cite this headnote


[3] Appeal and Error Instructions
A failure properly to instruct a jury is not necessarily or inherently prejudicial.


3 Cases that cite this headnote


[4] Labor and Employment Instructions
As a general proposition, a trial court could properly craft instructions in conformity
with law developed in federal cases interpreting the federal Whistleblower Protection
Act (WPA), in instructing under the Labor Code provision prohibiting employer policies
limiting whistleblower disclosures to government agencies and the Education Code
provision extending protections of the California Whistleblower Protection Act to public
school and community college employees, since the language and purpose of the
statutes are sufficiently close to permit the court to use federal authorities as a guide
to interpretation. 5 U.S.C.A. §§ 1221(e), 2302(b)(8)(A); West's Ann.Cal.Labor Code §
1102.5; West's Ann.Cal.Educ.Code § 87162.


5 Cases that cite this headnote


[5] Education Grounds for removal or other adverse action
Education Retaliation;  whistleblowing
Education Reporting or opposing wrongdoing;  whistleblowing
Labor and Employment Motive and intent;  pretext
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Public Employment Protected activities
Public Employment Motive and intent;  pretext
Under the Labor Code provision prohibiting employer policies limiting whistleblower
disclosures to government agencies and the Education Code provision extending
protections of the California Whistleblower Protection Act to public school and
community college employees, a whistleblower's motivation is irrelevant to the
consideration of whether his or her activity is protected. West's Ann.Cal.Labor Code §
1102.5; West's Ann.Cal.Educ.Code § 87162.


See Annot., What Constitutes Activity of Employee Protected Under State Whistleblower
Protection Statute Covering Employee's “Report,” “Disclosure,” “Notification,” or
the Like of Wrongdoing Sufficiency of Report (2006) 10 A.L.R.6th 531; Cal. Jur. 3d,
Universities and Colleges, § 143; 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency
and Employment, §§ 284, 349.


4 Cases that cite this headnote


[6] Labor and Employment Particular cases in general
Debatable differences of opinion concerning policy matters are “disclosures of
information” covered by the Labor Code provision prohibiting employer policies limiting
whistleblower disclosures to government agencies if the whistleblower reasonably
believes the policy violates federal or state statutes, rules, or regulations, even if the
policies are also claimed to be unwise, wasteful, or to constitute gross misconduct. West's
Ann.Cal.Labor Code § 1102.5.


6 Cases that cite this headnote


[7] Education Grounds for removal or other adverse action
Education Retaliation;  whistleblowing
Education Reporting or opposing wrongdoing;  whistleblowing
Public Employment Protected activities
Debatable differences of opinion concerning policy matters are “protected disclosures”
under the Education Code provision extending protections of the California Whistleblower
Protection Act to public school and community college employees if the whistleblower
reasonably believes the policy violates federal or state statutes, rules, or regulations, even
if the policies are also claimed to be unwise, wasteful, or to constitute gross misconduct.
West's Ann.Cal.Educ.Code § 87162(c).
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4 Cases that cite this headnote


[8] Education Grounds for removal or other adverse action
Education Retaliation;  whistleblowing
Education Reporting or opposing wrongdoing;  whistleblowing
Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Public Employment Protected activities
The Education Code provision extending protections of the California Whistleblower
Protection Act to public school and community college employees does not apply to
disclosures related to the debatable wisdom or efficacy of a policy, where there is no claim
that the disclosure was made because the employee reasonably believed the policy violated
a statute, rule or regulation. West's Ann.Cal.Educ.Code § 87162(c).


2 Cases that cite this headnote


[9] Labor and Employment Protected activities
The Labor Code provision prohibiting employer policies limiting whistleblower
disclosures to government agencies does not apply to disclosures related to the debatable
wisdom or efficacy of a policy, where there is no claim that the disclosure was made
because the employee reasonably believed the policy violated a statute, rule or regulation.
West's Ann.Cal.Labor Code § 1102.5.


4 Cases that cite this headnote


[10] Education Grounds for removal or other adverse action
Education Retaliation;  whistleblowing
Education Reporting or opposing wrongdoing;  whistleblowing
Labor and Employment Instructions
Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Public Employment Protected activities
Under the Labor Code provision prohibiting employer policies limiting whistleblower
disclosures to government agencies and the Education Code provision extending
protections of the California Whistleblower Protection Act to public school and
community college employees, when a policy is challenged both as unwise, wasteful, gross
misconduct, and the like and because the purported whistleblower reasonably believes
the policy violates a statute or regulation, it is error to give an instruction that “debatable
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differences of opinion concerning policy matters are not protected disclosures” without
carefully explaining that the limitation does not apply to challenges where the issue is
whether the plaintiff reasonably believed the policy violated a statute or regulation. West's
Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code § 1102.5.


3 Cases that cite this headnote


[11] Education Appointment, qualification, and tenure
Public Employment Protected activities
Under Education Code provision extending protections of the California Whistleblower
Protection Act to community college employees, it was within the court's discretion to
give a “debatable policy matters” jury instruction with regard to former dean's claims
implicating gross misconduct, since dean raised the issue of “improper governmental
activity.” West's Ann.Cal.Educ.Code § 87162(c)(1, 2).


[12] Public Employment Protected activities
Under the Labor Code provision prohibiting employer policies limiting whistleblower
disclosures to government agencies, it cannot categorically be stated that a government
agency employee's report to a supervisor in the normal course of duties is not a protected
disclosure, where the supervisor's own conduct is not the asserted wrongdoing that is being
disclosed to that supervisor. West's Ann.Cal.Labor Code § 1102.5.


23 Cases that cite this headnote


[13] Education Grounds for removal or other adverse action
Education Retaliation;  whistleblowing
Education Reporting or opposing wrongdoing;  whistleblowing
Labor and Employment Protected activities
Public Employment Protected activities
Reporting publicly known facts is not a protected disclosure under the Labor Code
provision prohibiting employer policies limiting whistleblower disclosures to government
agencies and the Education Code provision extending protections of the California
Whistleblower Protection Act to public school and community college employees. West's
Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code § 1102.5.


12 Cases that cite this headnote
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[14] Education Grounds for removal or other adverse action
Education Retaliation;  whistleblowing
Education Reporting or opposing wrongdoing;  whistleblowing
Labor and Employment Protected activities
Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Public Employment Protected activities
Efforts to determine if a practice violates the law are not protected disclosures under the
Labor Code provision prohibiting employer policies limiting whistleblower disclosures
to government agencies and the Education Code provision extending protections of
the California Whistleblower Protection Act to public school and community college
employees. West's Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code § 1102.5.


[15] Education Proceedings and review
Education Retaliation;  whistleblowing
Education Reporting or opposing wrongdoing;  whistleblowing
Public Employment Protected activities
Public Employment Motive and intent;  pretext
To violate the Education Code provision extending protections of the California
Whistleblower Protection Act to public school and community college employees, the
person engaging in retaliation must do so “intentionally,” notwithstanding the burden of
proof provision of the statute. West's Ann.Cal.Educ.Code § 87164(b, h, j).


[16] Education Retaliation;  whistleblowing
Public Employment Protected activities
Under the Education Code provision extending protections of the California
Whistleblower Protection Act to community college district employees, once an employee
has shown by a “preponderance of evidence” that a protected disclosure or activity “was
a contributing factor in the alleged retaliation,” the burden shifts to the district to show by
“clear and convincing evidence that the alleged action would have occurred for legitimate,
independent reasons even if the employee had not engaged in protected disclosures or
refused an illegal order,” and one way for the district to do so is to demonstrate by clear
and convincing evidence that those engaging in the alleged retaliation reasonably believed
their conduct was justified on the basis of evidence separate and apart from the fact that
the employee made a protected disclosure. West's Ann.Cal.Educ.Code § 87164(j).
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6 Cases that cite this headnote


[17] Appeal and Error Instructions
There is no rule of automatic reversal or “inherent” prejudice applicable to any category
of civil instructional error, whether of commission or omission. West's Ann.Cal. Const.
Art. 6, § 13.


1 Cases that cite this headnote


[18] Appeal and Error Instructions
In assessing the prejudicial impact of erroneous jury instructions, courts must view the
evidence in the light most favorable to the claim of instructional error and must assume
the jury might have believed the evidence favorable to the appellant on those issues as to
which it was misdirected.


17 Cases that cite this headnote


[19] Appeal and Error Instructions
Instructional error in a civil case is prejudicial where it seems probable that the error
prejudicially affected the verdict.


4 Cases that cite this headnote


[20] Appeal and Error Instructions
In assessing whether a “miscarriage of justice” has occurred under state constitution as
result of instructional error, the reviewing court should consider not only the nature of the
error, including its natural and probable effect on a party's ability to place his full case
before the jury, but the likelihood of actual prejudice as reflected in the individual trial
record, taking into account (1) the state of the evidence, (2) the effect of other instructions,
(3) the effect of counsel's arguments, and (4) any indications by the jury itself that it was
misled. West's Ann.Cal. Const. Art. 6, § 13.


1 Cases that cite this headnote


[21] Education Officers
Public Employment Protected activities
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Under the Labor Code provision prohibiting employer policies limiting whistleblower
disclosures to government agencies and the Education Code provision extending
protections of the California Whistleblower Protection Act to community college
employees, a disclosure from college dean to district superintendent would have been
protected. West's Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code § 1102.5.


[22] Appeal and Error Comment on evidence;  invading province of jury
Education Officers
Public Employment Trial, judgment, and relief
Court of Appeal could not conclude that trial court's error was harmless under the
Labor Code provision prohibiting employer policies limiting whistleblower disclosures
to government agencies and the Education Code provision extending protections of the
California Whistleblower Protection Act to community college employees, in instructing
the jury that “debatable differences of opinion concerning policy matters are not protected
disclosures” without explaining that the limitation does not apply where the issue is
whether the employee reasonably believed the policy violated a statute or regulation, as to
dean's disclosure that dean believed vice president tampered with the hiring process, since
it was for the jury to determine whether dean held such beliefs and whether those beliefs
were reasonable. West's Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code §
1102.5(b).


1 Cases that cite this headnote


[23] Appeal and Error Labor and employment
Education Officers
Public Employment Trial, judgment, and relief
Court of Appeal could not conclude that trial court's error was harmless under the
Labor Code provision prohibiting employer policies limiting whistleblower disclosures
to government agencies and the Education Code provision extending protections of the
California Whistleblower Protection Act to community college employees, in instructing
the jury that “debatable differences of opinion concerning policy matters are not protected
disclosures” without explaining that the limitation does not apply where the issue is
whether the employee reasonably believed the policy violated a statute or regulation, as
to dean's disclosure that dean believed a scholarship program unconstitutionally targeted
scholarship moneys to Hispanic students, since it was for the jury to determine whether
the dean reasonably held such beliefs, and whether the terms of the program were publicly
known. West's Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code § 1102.5(b).
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[24] Education Officers
Public Employment Protected activities
Community college dean's inquiry of the college's outside counsel regarding the legality
of a scholarship which she believed targeted scholarship moneys to Hispanic students
was not a protected disclosure under the Labor Code provision prohibiting employer
policies limiting whistleblower disclosures to government agencies and the Education
Code provision extending protections of the California Whistleblower Protection Act
to community college employees, as the disclosure was clearly an attempt by dean to
determine whether and/or to gain support for her view that the grant was unlawful. West's
Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code § 1102.5(b).


[25] Education Officers
Public Employment Protected activities
Community college dean's inquiry of the college's outside counsel regarding the legality
of allowing students to register without paying outstanding fees was not a protected
disclosure under the Labor Code provision prohibiting employer policies limiting
whistleblower disclosures to government agencies and the Education Code provision
extending protections of the California Whistleblower Protection Act to community
college employees, as the disclosure was an attempt to determine the legality of the policy
and to gain support for her view of the policy as unlawful. West's Ann.Cal.Educ.Code §
87162(c); West's Ann.Cal.Labor Code § 1102.5(b).


[26] Education Officers
Labor and Employment Protected activities
Public Employment Protected activities
Community college dean's disclosure to district superintendent that dean believed the
college was acting illegally in allowing students to register without paying outstanding
fees was not a protected disclosure under the Labor Code provision prohibiting employer
policies limiting whistleblower disclosures to government agencies and the Education
Code provision extending protections of the California Whistleblower Protection Act
to community college employees, where the policy of allowing students to register
for noncredit courses without paying fees they owed was already well known to
superintendent; dean was not disclosing any previously unknown or hidden conduct,
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practice, or policy, but only her view that the known policy was not lawful. West's
Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code § 1102.5(b).


2 Cases that cite this headnote


[27] Labor and Employment Protected activities
That a plaintiff views a publicly known policy as unlawful is not a disclosure
protected by law under the Labor Code provision prohibiting employer policies limiting
whistleblower disclosures to government agencies and the Education Code provision
extending protections of the California Whistleblower Protection Act to community
college employees. West's Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code
§ 1102.5(b).


10 Cases that cite this headnote


[28] Education Officers
Public Employment Protected activities
Community college dean's disclosure to college vice president that dean believed
the college was acting illegally in failing to retain citizenship information regarding
noncredit applicants was not a protected disclosure under the Labor Code provision
prohibiting employer policies limiting whistleblower disclosures to government agencies
and the Education Code provision extending protections of the California Whistleblower
Protection Act to community college employees, even though dean also asked the college's
inside counsel's opinion about the practice's legality, where the policy and practice of the
college was publicly known, and the vice president herself was the purported wrongdoer.
West's Ann.Cal.Educ.Code § 87162(c); West's Ann.Cal.Labor Code § 1102.5(b).


[29] Trial Urging or Coercing Agreement
There was nothing improper or prejudicial in the court's having kept the jury informed
from the outset of the case of the judge's scheduled two-week vacation and, as the vacation
approached, that the jury would need to return after a two-week break if it did not reach
a verdict before the judge left for vacation, in community college dean's Labor Code and
Education Code whistleblower retaliation action, where the judge did not pressure the jury
and the jury never indicated it was deadlocked or gave any other indication that it was
feeling pressured. West's Ann.Cal.Educ.Code § 87160 et seq.; West's Ann.Cal.Labor Code
§ 1102.5(b).
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1 Cases that cite this headnote


[30] Constitutional Law Notice and hearing;  proceedings and review
Education Officers
Public Employment Evidence in general;  admissibility
In community college dean's Labor Code and Education Code whistleblower retaliation
action, there was no violation of due process in admitting evidence of dean's retirement
eligibility and income on the issue of mitigation of her damages and instructing the jury
it could consider whether and in what amount to reduce any damages suffered by dean in
light of that evidence. U.S.C.A. Const.Amend. 14; West's Ann.Cal.Educ.Code § 87160 et
seq.; West's Ann.Cal.Labor Code § 1102.5(b).


[31] Damages Duty of Person Injured to Prevent or Reduce Damage
The right to recover damages in civil actions is qualified by the common law doctrine of
avoidable consequences, which states that a person injured by another's wrongful conduct
will not be compensated for damages that the injured person could have avoided by
reasonable effort or expenditure.


[32] Labor and Employment Aggravation, Mitigation, or Reduction of Loss
Public Employment Damages
Both public and private employees faced with a wrongful discharge have a legal duty
to mitigate damages while pursuing remedies against their former employer, but it is the
employer's burden to affirmatively prove failure to mitigate as an affirmative defense.


7 Cases that cite this headnote


[33] Damages Matter of mitigation;  collateral source rule in general
Collateral source rule provides that if an injured party receives some compensation for his
or her injuries from a source wholly independent of the tortfeasor, such payment should
not be deducted from the damages which the plaintiff would otherwise collect from the
tortfeasor.


2 Cases that cite this headnote
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[34] Damages Matter of mitigation;  collateral source rule in general
Damages Aggravation, mitigation, and reduction of loss
Collateral source rule operates both as a substantive rule of damages and as a rule of
evidence.


3 Cases that cite this headnote


[35] Damages Aggravation, mitigation, and reduction of loss
Because a collateral payment may not be used to reduce recoverable damages, evidence
of such a payment is inadmissible for that purpose.


1 Cases that cite this headnote


[36] Damages Aggravation, mitigation, and reduction of loss
Evidence Tendency to Mislead or Confuse;  Prejudicial Effect
Even if relevant on an issue other than reducing recoverable damages, for example, to
support a defense claim of malingering, the probative value of evidence of a collateral
payment must be carefully weighed against the inevitable prejudicial impact such evidence
is likely to have on the jury's deliberations. West's Ann.Cal.Evid.Code § 352.


1 Cases that cite this headnote


[37] Appeal and Error Damages and amount of recovery
Admission of evidence of collateral payments may be reversible error even if accompanied
by a limiting instruction directing the jurors not to deduct the payments from their award
of economic damages.


[38] Damages Benefits incident to injury
Damages Reduction of loss by insurance
Collateral source rule covers payments such as pensions paid to a plaintiff who, as a result
of his injuries, can no longer work; like insurance benefits, such payments are considered
to have been secured by the plaintiff's efforts as part of his employment contract, and the
tortfeasor is entitled to no credit for them.
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[39] Damages Matter of mitigation;  collateral source rule in general
That a plaintiff may in fact receive as much, or more than he or she received prior to the
injury, does not impact the collateral source rule.


4 Cases that cite this headnote


[40] Damages Matter of mitigation;  collateral source rule in general
To be subject to the collateral source rule, compensation must be from a source wholly
independent of the tortfeasor.


5 Cases that cite this headnote


[41] Damages Aggravation, mitigation, and reduction of loss
In former community college dean's Labor Code and Education Code whistleblower
retaliation action, the collateral source rule barred evidence of dean's retirement eligibility
and income on the issue of mitigation of her damages, even though dean did not actually
retire, since the contributions to the pension plan resulted in a collateral source benefit
wholly independent from the community college district, where dean's pension was based
on a formula taking into account her years of service and her highest annual salary level,
and the court never advised the jury that it should determine whether retirement was
comparable or substantially similar to the position from which former dean had been
discharged. West's Ann.Cal.Educ.Code § 87160 et seq.; West's Ann.Cal.Labor Code §
1102.5(b).


1 Cases that cite this headnote


Attorneys and Law Firms


**265  Horowitz & Rubinoff, Oakland, Martin M. Horowitz, Stephanie Rubinoff, for Appellant.


Law Offices of Larry Frierson, Larry Frierson, for Respondents.


KLINE, P.J.
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Plaintiff Pamela Mize-Kurzman appeals from a judgment in favor of defendants Marin Community
College District and its board of trustees (collectively, district), following a jury trial on her claims
that the district was liable under two California “whistleblower” protection statutes, Labor Code
section 1102.5 and **266  Education Code section 87160 et seq. Plaintiff contends the trial court
committed reversible error in jury instructions it gave that were patterned upon federal law; that
the errors were compounded by erroneous answers to the jury's questions; that the court unduly
pressured the jury to return a verdict; and that the court committed reversible error when it allowed
the district to present evidence of plaintiff's retirement pension on the issue of her mitigation of
damages and instructed the jury that it could determine whether such retirement pension should
reduce any damages. We shall conclude that three of the court's instructions were erroneous and
require reversal and remand for a new trial.


FACTS AND PROCEDURAL BACKGROUND 1


1 Because plaintiff primarily complains of instructional error, we recite the facts in the light
most favorable to the claim of instructional error (see Ayala v. Arroyo Vista Family Health
Center (2008) 160 Cal.App.4th 1350, 1358 [73 Cal.Rptr.3d 486]; Eisenberg et al., Cal.
Practice Guide: Civil Appeals and Writs (The Rutter Group 2010) ¶ 8:120, pp. 8-75 to 8-76
(rev. # 1, 2009)) and we assume the jury might have believed appellant's version of the facts
on which it was misdirected. (Henderson v. Harnischfeger Corp. (1974) 12 Cal.3d 663, 674
[117 Cal.Rptr. 1, 527 P.2d 353]; Whiteley v. Philip Morris, Inc. (2004) 117 Cal.App.4th 635,
674 [11 Cal.Rptr.3d 807]; Eisenberg, et al., at ¶ 8:120, p. 8-76.)


Plaintiff has been employed by the district since July 1, 1973. From 1981 through June 30, 2007,
she was employed as an administrator. She was promoted to dean of enrollment services in 1994,
pursuant to the settlement of a previous lawsuit against the district. (The dean was an “at will”
*840  position.) In July 2004, Frances White became the superintendent and president of the
district. Plaintiff was one of several vice-presidents and deans who reported directly to White. In
January 2005, in addition to plaintiff's regular duties as dean of enrollment services, development
and special programs, White assigned plaintiff the duties of the recently vacated position of dean
of student development and special services. Plaintiff was also appointed to act as interim Dean
for social and behavioral sciences. On January 29, 2006, Anita Martinez was hired as the vice-
president of student learning and was plaintiff's direct supervisor.


A. Alleged Disclosures
Beginning in April 2006, plaintiff made four claimed disclosures of what she believed to be
violations of law or regulations to various individuals and entities:
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1. Alleged tampering with the hiring process. In April 2006, plaintiff reported to White her
concerns that there had been an interference in the hiring process for the position of director of
student support services and English as a second language (ESL). Plaintiff was on the interview
committee that was to recommend candidates to White. The committee met and unanimously
recommended one candidate. The human resources clerk immediately made a call and then
informed the committee that the “President” wanted it to recommend an additional candidate, and
the committee did so. The human resources clerk then told the committee that the President wanted
three candidates from which to choose. The committee refused to recommend a third candidate.
After the committee made its recommendation of two candidates, plaintiff sought out White, who
was not on campus. Plaintiff realized the human resource clerk had been talking to Martinez
and not to White. Plaintiff met with Martinez and told her what had happened in the committee.
Martinez was visibly angry and told plaintiff that Martinez wanted a specific **267  person for
the position. On April 8, 2006, plaintiff sent an e-mail to White, stating that the committee had “the
strong opinion that the job was being set up for a specific candidate.” Although plaintiff did not
advise White that she thought the interference by Martinez was illegal, she believed White would
know this because White's Web site contained an Education Code section stating jobs could not
be promised to someone and that the process was required to be fair and open. Plaintiff testified
that she viewed Martinez's apparent effort to include a particular person as a finalist as “tampering
with the process.” She believed Martinez's interference was a violation of the Education Code and
she wanted to warn White.


2. La Academia grant. Also in April 2006, plaintiff reported to Martinez and White that she
believed certain provisions of the La Academia Project in *841  the Educational Excellence
Innovation Fund (EEIF) proposal for the 2006–2007 school year, were unconstitutional in targeting
scholarship moneys to Hispanic students. Plaintiff had no involvement with the EEIF program,
which was unrelated to her department. Plaintiff had heard that the EEIF proposal granted
scholarships from district funds for Latino students only. (White, who had created the EEIF at the
College of Marin, testified that was not in fact the case.) Plaintiff was concerned this might be
an illegal use of public funds “to fund a specific ethnic group or provide services for a specific
ethnic group.” She checked with the district's outside legal counsel (colloquially referred to as
“Bob Henry's office”), and was given general advice that “the Latino student scholarship fund
violates the California Constitution if it awards scholarships derived from public funds to students
based solely upon their ethnicity or national origin.”


On April 10, 2006, plaintiff sent an e-mail to White, copying Martinez and others, incorporating
the response from outside legal counsel that “A Latino student scholarship fund violates the law
if it awards scholarships derived from public funds to students based solely upon their ethnicity
or national origin,” and stating she had confirmed this with Bob Henry's office. Martinez at some
point met with the grant proposer and pointed out that publicly funded programs, including the
EEIF, could not discriminate against students and that the grant had to be rewritten so that it would
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serve all qualified and eligible students. The grant was revised to take out the singular reference to
Latinos. White testified that she told plaintiff the EEIF was not for scholarships. Martinez testified
she already knew about these types of programs, that what plaintiff said about the unlawfulness
of using state money in targeted scholarships was accurate, but that Martinez did not need to see
a legal opinion about it. Martinez verbally ordered plaintiff not to contact outside counsel without
checking with her first.


3. Registration without payment of fee. In July and August 2006, plaintiff told Martinez that
she believed the district's new policy of allowing students who owed fees to register even if
they had outstanding unpaid fees, and also without paying the then current registration fee, was
illegal. Plaintiff based her assertion on information she had received in the past from Bob Henry's
office and from the chancellor's Office. She also conducted an Internet survey on a “list-serv” of
colleagues on this issue. On August 24, 2006, plaintiff sent an e-mail to Martinez raising the issue
of the legality of the directive. By late August, White knew plaintiff was questioning whether it
was appropriate for the district to register students who owed fees to the college. Plaintiff testified
she was **268  “fairly certain” the policy directive from Martinez violated the Education Code.
She believed there was a significant risk of liability to the district and could result in penalties upon
the college. On September 19, 2006, plaintiff reviewed a legal opinion on the chancellor's office
Web site and sent an e-mail to Ralph Black, Counsel for the chancellor's office, on the *842  topic.
Plaintiff received a response from Black, citing an opinion of the chancellor's office on October
26, 2006, and forwarded it to Martinez, who shared it with White. White knew of this opinion that
the district should not allow indefinite deferral of fees. At trial, the legal experts for the parties
disagreed as to whether a community college was required to deny enrollment to students who
owed money.


4. Citizenship inquiries. In February 2006, Martinez had directed plaintiff to remove questions
asking students to provide citizenship and residency information from the credit class application
for admission. Based on information she had received from Bob Henry's office and the chancellor's
office over the years, plaintiff told Martinez she believed the policy was illegal. In March, Martinez
made statements at a meeting of the college's management council that plaintiff attended, stating
that the college did not have to ask for citizenship information on the noncredit application. In
connection with this directive, plaintiff inquired of Black of the chancellor's office whether student
residency information should be retained for noncredit students. In March 2007, plaintiff informed
Martinez that the information was a legally required element of data collected by the California
Community Colleges chancellor's Office. At trial, the parties' experts disagreed as to whether
community college districts were required to classify every student, including those enrolling
exclusively in noncredit classes, as either residents or nonresidents.


B. Asserted Retaliation
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Following plaintiff's April 10, 2006 e-mail to White and others stating that she believed the La
Academia Project violated the California Constitution, White responded to her that the EEIF was
“not for scholarships.” A trail of e-mails ensued and on April 11, 2006, Martinez directed plaintiff
in writing “per my last email, could you please delay further inquiry until we discuss how best
to proceed.” On April 11, 2006, White directed plaintiff to “please stop the email discussion.”
Martinez directed plaintiff that she “should not call Bob Henry's office,” because the district's legal
expenses “were getting high.” (Martinez testified she directed plaintiff not to contact any legal
counsel—and did not limit the prohibition to Bob Henry's office.)


In July 2006, plaintiff discovered via an organizational chart that the district had reorganized her
position, changing her title to dean of enrollment services, and taking away a significant number of
her duties including her membership in the academic standards committee, which she considered
one of the most important elements of her job, as it involved policymaking and ensuring the district
complied with education laws. She considered this a demotion.


*843  In the fall of 2006, White implemented a new policy restricting contact with outside counsel.
She directed that deans and directors should not contact attorneys without prior approval.


Plaintiff sent Martinez an e-mail on October 30, 2006, alleging Martinez had directed her to do
“something illegal” by allowing students to register with outstanding debts and that this could
expose the district to a large monetary penalty. In response, Martinez issued four written orders
**269  to plaintiff, reprimanding her for seeking a legal counsel opinion from the chancellor's
office in violation of Martinez's previous directive and for attempting “to cast [herself] in the
role of a whistleblower.” Martinez ordered plaintiff to speak with Martinez first, in the event she
believed some action the college had taken or would take was impermissible, illegal or fiscally
unsound and that Martinez would request a legal opinion or advice and/or speak with the cabinet.
Second, plaintiff was to seek Martinez's permission before circulating questions or participating
in any e-mail discussion on any official community college list-servs on any topic related to
the legality or permissibility of college actions. Third, she was to provide Martinez a copy of
any correspondence she undertook on behalf of the college regarding general policy or practice,
especially if questions of legality or permissibility could arise. Fourth, she was not to contact
legal counsel in the chancellor's office, unless she had gone through the administrative process,
including receiving Martinez's express permission. Failure to comply with the directives would
“be seen as insubordination.”


Plaintiff disputed Martinez's imposition of discipline as unwarranted. Martinez responded that “a
further response from you will be deemed an act of insubordination.”


At the last regular board meeting before the March 15, 2007 deadline to give notice of removal to
an administrator, upon the recommendations of White and Martinez, the board released plaintiff
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from her administrative assignment and placed her on immediate paid administrative leave. Earlier
that day, White and Martinez had signed a negative performance evaluation of plaintiff. Plaintiff
was not shown the evaluation on that date, although she testified she had been available. Because
plaintiff had tenure rights in the district, she was reassigned to a counselor position with the district.
She was serving in that position at the time of trial.


Plaintiff filed her initial complaint on July 19, 2007, and a first amended complaint on January
16, 2008. The court dismissed four of plaintiff's causes of action and the case proceeded to trial
on three causes of action alleging violations of Labor Code sections 1102.5, subdivisions (a) and
(b) and *844  violation of Education Code section 87160 et seq. On September 8, 2009, plaintiff
dismissed her Education Code claim against individual defendants White and Martinez.


The jury deliberated from September 9 through 11, 2009. It found against plaintiff on all three of
her claims. This timely appeal followed.


DISCUSSION


I. Instructions


The court gave two special instructions explaining the requirements for whistleblower claims
under the Labor Code and Education Code sections at issue. Plaintiff contends special jury
instructions Nos. 2 and 3 contained five federally based limitations on what constituted
“disclosures” that were inapplicable to her California “whistleblower” claims under Labor Code
section 1102.5, subdivision (b) 2  and **270  Education Code sections 87160 through 87164. 3


She further contends that even if federal law provided applicable standards, the instructions given
were erroneous interpretations of the federal law.


2 Labor Code section 1102.5 provides: “(a) An employer may not make, adopt, or enforce
any rule, regulation, or policy preventing an employee from disclosing information to
a government or law enforcement agency, where the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute, or a violation or
noncompliance with a state or federal rule or regulation.
“(b) An employer may not retaliate against an employee for disclosing information to
a government or law enforcement agency, where the employee has reasonable cause to
believe that the information discloses a violation of state or federal statute, or a violation or
noncompliance with a state or federal rule or regulation.
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“(c) An employer may not retaliate against an employee for refusing to participate in
an activity that would result in a violation of state or federal statute, or a violation or
noncompliance with a state or federal rule or regulation.
“(d) An employer may not retaliate against an employee for having exercised his or her rights
under subdivisions (a), (b), or (c) in any former employment.
“(e) A report made by an employee of a government agency to his or her employer
is a disclosure of information to a government or law enforcement agency pursuant to
subdivisions (a) and (b).
“(f) In addition to other penalties, an employer that is a corporation or limited liability
company is liable for a civil penalty not exceeding ten thousand dollars ($10,000) for each
violation of this section.
“(g) This section does not apply to rules, regulations, or policies which implement, or to
actions by employers against employees who violate, the confidentiality of the lawyer-client
privilege of Article 3 (commencing with Section 950), the physician-patient privilege of
Article 6 (commencing with Section 990) of Chapter 4 of Division 8 of the Evidence Code,
or trade secret information.”


3 Education Code section 87162, subdivision (e) provides in relevant part:


“(e) ‘Protected disclosure’ means a good faith communication that discloses
or demonstrates an intention to disclose information that may evidence either
of the following: [¶] (1) An improper governmental activity. [¶] (2) Any
condition that may significantly threaten the health or safety of employees or
the public if the disclosure or intention to disclose was made for the purpose
of remedying that condition.”


“Improper governmental activity” is defined in subdivision (c) of that statute as: “an activity
by a community college or by an employee that is undertaken in the performance of
the employee's official duties, whether or not that activity is within the scope of his or
her employment, and that meets either of the following descriptions: [¶] (1) The activity
violates a state or federal law or regulation, including, but not limited to, corruption,
malfeasance, bribery, theft of government property, fraudulent claims, fraud, coercion,
conversion, malicious prosecution, misuse of government property, or willful omission to
perform duty. [¶] (2) The activity is economically wasteful or involves gross misconduct,
incompetency, or inefficiency.” (Ed.Code, § 87162, subd. (c).)


Plaintiff challenges that portion of special instruction No. 2 regarding violation of Labor Code
section 1102.5, subdivision (b) that read:


“Plaintiff *845  must prove that any disclosure of information was made in good faith and for
the public good and not for personal reasons. Debatable differences of opinion concerning policy
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matters are not disclosures of information within the meaning of paragraph 1. Information passed
along to a supervisor in the normal course of duties is not a disclosure of information within the
meaning of paragraph 1. Reporting publicly known facts is not a disclosure of information within
the meaning of paragraph 1. Efforts to determine if a practice violates the law are not disclosures
of information within the meaning of paragraph 1.”


Similarly, plaintiff contends the court erroneously included the following paragraph in special
instruction No. 3 regarding retaliation for whistleblowing in violation of Education Code section
87160 et seq.:


“A ‘protected disclosure’ means a good faith communication that discloses or demonstrates an
intention to disclose information that may evidence an improper governmental activity. In that
regard, Plaintiff must prove that any disclosure **271  was made in good faith and for the public
good and not for personal reasons. Debatable differences of opinion concerning policy matters are
not protected disclosures. Information passed along to a supervisor in the normal course of duties
is not a protected disclosure. Reporting publicly known facts is not a protected disclosure. Efforts
to determine if a practice violates the law are not protected disclosures.”


A. Standards of Review
[1]  [2]  “ ‘The propriety of jury instructions is a question of law that we review de novo.
[Citation.]’ (Cristler v. Express Messenger Systems, Inc. (2009) 171 Cal.App.4th 72, 82 [89
Cal.Rptr.3d 34].)” (Ted Jacob Engineering Group, Inc. v. The Ratcliff Architects (2010) 187
Cal.App.4th 945, 961 [114 Cal.Rptr.3d 644].) Where it is contended that the trial judge gave an
erroneous instruction, we view the evidence in the light most favorable to the claim of instructional
error. (Ayala v. Arroyo Vista Family Health Center (2008) 160 Cal.App.4th 1350, 1358, 73
Cal.Rptr.3d 486; Eisenberg et al., Cal. Practice Guide: Civil *846  Appeals and Writs, supra, ¶
8:120, pp. 8–75 to 8–76.) In other words, we assume the jury might have believed the evidence
favorable to the appellant and rendered a verdict in appellant's favor on those issues as to which
it was misdirected. (Henderson v. Harnischfeger Corp. (1974) 12 Cal.3d 663, 674, 117 Cal.Rptr.
1, 527 P.2d 353; Whiteley v. Philip Morris, Inc. (2004) 117 Cal.App.4th 635, 655, 11 Cal.Rptr.3d
807; Eisenberg, et al., at ¶ 8:120, p. 8–76.)


[3]  “ ‘That is not to say, however, that a failure properly to instruct a jury is necessarily or
inherently prejudicial.’ [Citation.]” (Whiteley v. Philip Morris, Inc., supra, 117 Cal.App.4th at p.
655, 11 Cal.Rptr.3d 807.) “In Soule v. General Motors Corp. (1994) 8 Cal.4th 548 [34 Cal.Rptr.2d
607, 882 P.2d 298] (Soule ), the California Supreme Court definitively held, ‘[T]here is no rule of
automatic reversal or “inherent” prejudice applicable to any category of civil instructional error,
whether of commission or omission. A judgment may not be reversed for instructional error in a
civil case “unless, after an examination of the entire cause, including the evidence, the court shall
be of the opinion that the error complained of has resulted in a miscarriage of justice.” (Cal. Const.,
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art. VI, § 13.) ... [¶] Instructional error in a civil case is prejudicial “where it seems probable”
that the error “prejudicially affected the verdict.” [Citations.]’ (Soule, at p. 580 [34 Cal.Rptr.2d
607, 882 P.2d 298].)” (Ted Jacob Engineering Group, Inc. v. The Ratcliff Architects (2010) 187
Cal.App.4th 945, 961, 114 Cal.Rptr.3d 644.)


B. Federally Based Limitations on What Constitutes a Disclosure Protected Under the
California Statutes Incorporated into Special Jury Instructions Nos. 2 and 3
In explaining its decision to include the federally-based limitations in its special instructions Nos.
2 and 3, the court acknowledged the absence of CACI jury instructions on what constitutes a
“disclosing of information” (Lab.Code, § 1102.5, subd. (b)) or a “protected disclosure” (Ed.Code,
§ 87162, subd. (e)) and the dearth of California law on the subject. The court recognized it was
not bound by federal decisions interpreting the federal “whistleblower” statutes, but found it
“not inappropriate ... to consider them on similar subject matter, particularly where a California
statute is based on a [f]ederal statute.” The court concluded that the Education Code statute was
modeled on the federal whistleblower protection act (WPA) (Whistleblower Protection Act of
1989, Pub.L. No. 101-12 (Apr. 10, 1989) 103 Stat. 16). Acknowledging the “linkage as to **272
the Labor Code provision is not so obvious,” the court, nevertheless, found no indication that the
California Legislature intended the terms “disclosing information” (Lab.Code, § 1102.5, subd.
(b)) and “protected disclosure” (Ed.Code, § 87162 subd. (e)) to have different meanings in those
statutes. Finally, the court observed that “it would be a disservice to the jury not to tell them,
based on well reasoned and ... pertinent [f]ederal authority” what does not constitute “disclosing
information” or “protected disclosure.” “In my view, to do otherwise would be a *847  disservice
to the jury, and would not be in keeping with the mandate of Rule of Court 2.1050 [s]ubdivision
(e).”


As the court recognized, California Rules of Court, rule 2.1050(e) provides in relevant part:
“[w]henever the latest edition of the Judicial Council jury instructions does not contain an
instruction on a subject on which the trial judge determines that the jury should be instructed, or
when a Judicial Council instruction cannot be modified to submit the issue properly, the instruction
given on that subject should be accurate, brief, understandable, impartial, and free from argument.”


[4]  As a general proposition, we conclude the court could properly craft instructions in conformity
with law developed in federal cases interpreting the federal whistleblower statute. As the court
acknowledged, it was not bound by such federal interpretations. Nevertheless, the court could
properly conclude that the jury required guidance as to what did and did not constitute “disclosing
information” or a “protected disclosure” under the California statutes.


The legislative history of the Education Code sections at issue leaves no doubt that they were
intended to extend “whistleblower” protections of the California Whistleblower Protection Act
(Gov.Code, § 8547 et seq., California WPA) that apply to state employees, to public school and
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community college employees. (Sen. Com. on Judiciary, Analysis of Assem. Bill No. 2472 (1999–
2000 Reg. Sess.) as amended May 26, 2000, pp. 3, 7.) The California WPA, in turn, was “intended
to align state ‘whistleblower’ statutes with those in existing federal law.” (Sen. Rules Com., Off.
of Sen. Floor Analyses, Unfinished Business of Sen. Bill No. 951 (1999–2000 Reg. Sess.) as
amended Aug. 30, 1999, p. 2.) Contrary to plaintiff's suggestion that the “entire foundation” for
the district's argument that the California WPA was based on the federal WPA was “one remark
in a 1999 Senate Rules Committee analysis of a proposed amendment to the C [alifornia] WPA,”
virtually every analysis of that bill (Sen. Bill No. 951) stated that the “sponsor contends that this
bill is intended to align state ‘whistleblower’ statutes with those in existing federal law.” (Sen.
3d reading analysis of Sen. Bill No. 951 (1999–2000 Reg. Sess.) as amended Aug. 30, 1999, p.
2; Assem. Com. on Public Employees, Retirement and Social Security, Analysis of Sen. Bill 951
(1999–2000 Reg. Sess.) as amended May 26, 1999, p. 2; see Assem. Com. on Appropriations,
Analysis of Sen. Bill No. 951 (1999–2000 Reg. Sess.) as amended July 15, 1999, p. 2; Sen. Rules
Com., Off. of Sen. Floor Analyses, 3d reading analysis of Sen. Bill No. 951 (1999–2000 Reg.
Sess.) Apr. 28, 1999, p. 3; Sen. Com. on Public Employment and Retirement, Analysis of Sen.
Bill No. 951 (1999–2000 Reg. Sess.) April 12, 1999, p. 3.) In fact, the April 12, 1999 analysis
of the Senate Committee on Public Employment and Retirement *848  states the subject matter/
title of Senate Bill No. 951 as: “STATE EMPLOYEES: ‘WHISTLEBLOWER’ PROTECTION
ENHANCEMENTS: **273  ALIGNMENT WITH FEDERAL ‘WHISTLEBLOWER STATUTES ’
”. (Italics added, underscoring omitted.)


Moreover, nothing in the legislative history of the pertinent statutes or the case authorities
indicates that the terms “disclosing information” and “a disclosure of information” in Labor Code
section 1102.5 and “protected disclosure” in Education Code section 87162 were intended to
have significantly different meanings. No particular definition of “disclosing information” or
“disclosure of information” is provided in Labor Code section 1102.5. However, pursuant to
subdivision (b) of that statute, the disclosure protected under section 1102.5 is one that is made “to
a government or law enforcement agency, where the employee has reasonable cause to believe that
the information discloses a violation of state or federal statute, or a violation or noncompliance
with a state or federal rule or regulation.” (Labor Code, § 1102.5, subd. (b).) Education Code
section 87162 defines “ ‘[p]rotected disclosure’ ” as “a good faith communication that discloses
or demonstrates an intention to disclose information that may evidence either of the following: [¶]
(1) An improper governmental activity. [¶] (2) Any condition that may significantly threaten the
health or safety of employees or the public if the disclosure or intention to disclose was made for
the purpose of remedying that condition.” (Ed.Code, § 87162, subd. (e).)


Although the language of the federal WPA describing the conduct protected under that act (5
U.S.C. § 2302(b)(8)(A)) 4  and conferring an individual right of action on the employee (5 U.S.C.
§ 1221(e)) 5 , is not the same as used in the California statutes, the language and purpose of the
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statutes are *849  sufficiently close to permit the court to use federal authorities as a guide to
interpretation of these California whistleblower protection statutes. 6


4 The 5 U.S.C. section 2302(b)(8)(A) of the federal WPA, provides in relevant part:
“(b) Any employee who has authority to take, direct others to take, recommend, or approve
any personnel action, shall not, with respect to such authority—...
“(8) take or fail to take, or threaten to take or fail to take, a personnel action with respect to
any employee or applicant for employment because of—
“(A) any disclosure of information by an employee or applicant which the employee or
applicant reasonably believes evidences—
“(i) a violation of any law, rule, or regulation, or
“(ii) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial
and specific danger to public health or safety,
“if such disclosure is not specifically prohibited by law and if such information is not
specifically required by Executive order to be kept secret in the interest of national defense
or the conduct of foreign affairs....” (Italics added.)


5 5 U.S.C. section 1221(e) provides:
“(e)(1) Subject to the provisions of paragraph (2), in any case involving an alleged prohibited
personnel practice as described under section 2302(b)(8), the Board shall order such
corrective action as the Board considers appropriate if the employee, former employee, or
applicant for employment has demonstrated that a disclosure described under section 2302(b)
(8) was a contributing factor in the personnel action which was taken or is to be taken against
such employee, former employee, or applicant. The employee may demonstrate that the
disclosure was a contributing factor in the personnel action through circumstantial evidence,
such as evidence that—
“(A) the official taking the personnel action knew of the disclosure; and
“(B) the personnel action occurred within a period of time such that a reasonable person
could conclude that the disclosure was a contributing factor in the personnel action.
“(2) Corrective action under paragraph (1) may not be ordered if the agency demonstrates
by clear and convincing evidence that it would have taken the same personnel action in the
absence of such disclosure.”


6 “The Whistleblower Protection Act of 1989, Pub.L. No. 101-12, 103 Stat. 16 (1989),
was created to improve protection from reprisal for federal employees who disclose, or
‘blow the whistle’ on, government mismanagement, wrongdoing, or fraud. S.Rep. No. 413,
100th Cong., 2d Sess. 1 (1988); 5 U.S.C. § 1201 note (Supp. 1990). Congress thought
such improved protection desirable because whistleblowers serve the public interest by
assisting in the elimination of fraud, waste, abuse, corruption, and unnecessary government
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expenditures. 5 U.S.C. § 1201 note (Supp. 1990).” (Knollenberg v. Merit Systems Protection
Bd. (Fed.Cir.1992) 953 F.2d 623, 625.)


**274  Further, the California Supreme Court has noted in interpreting provisions of the California
WPA that although the Legislature did not adopt language identical to that of the federal WPA,
“it did create a somewhat similar structure.” (Runyon v. Board of Trustees of California State
University (2010) 48 Cal.4th 760, 772, fn. 7 [108 Cal.Rptr.3d 557, 229 P.3d 985] [interpreting
Gov.Code, § 8547.12].)


We conclude the trial court could properly include in its jury instructions, language further defining
(and limiting) the disclosures protected under California law as “whistleblowing” in accord with
federal cases interpreting the parallel federal WPA. We turn to the question whether the limiting
instructions given by the court provided accurate statements of the law.


C. The Five Instructional Limitations on What Constitutes a Disclosure Protected Under the
California Statutes
The five federally based limitations provided by the court in its special instructions Nos. 2 and 3
and challenged here stated: (1) Plaintiff must prove that any disclosure was made in good faith and
for the public good and not for personal reasons. (2) Debatable differences of opinion concerning
policy matters are not protected disclosures. (3) Information passed along to a supervisor in the
normal course of duties is not a protected disclosure. (4) Reporting publicly known facts is not
a protected disclosure. (5) Efforts to determine if a practice violates the law are not protected
disclosures.


*850  1) Plaintiff Must Prove That Any Disclosure Was Made in Good Faith and for the
Public Good and Not for Personal Reasons.
[5]  This sentence of the special instructions misstated the applicable law. As explained in a
leading California employment law treatise: “[A] whistleblower's motivation is irrelevant to the
consideration of whether his or her activity is protected. Whistleblowing may be prompted by
an employee's dissatisfaction, resentment over unfair treatment, vindictiveness, or litigiousness
as well as by honest efforts to ensure that the employer is following the law. As long as the
employee can voice a reasonable suspicion that a violation of a constitutional, statutory, or
regulatory provision has occurred, the employee's report to a government agency may be sufficient
to create liability for the employer for retaliation.” (2 Advising Cal. Employers and Employees
(Cont.Ed.Bar 2011 supp.) Whistleblower Issues, § 16.7, p. 1677.)


The district relied upon two cases it contended supported the limitation: Garcetti v. Ceballos (2006)
547 U.S. 410, 126 S.Ct. 1951, 164 L.Ed.2d 689 and Fiorillo v. U.S. Dept. of Justice, Bureau
of Prisons, (Fed.Cir.1986) 795 F.2d 1544 (Fiorillo ), overruled by statute as stated in Horton v.
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Department of the Navy (Fed.Cir.1995) 66 F.3d 279, 282–283 (Horton ). The first does not contain
the limitation. The second has been expressly overruled by Congress, **275  and criticized as
misinterpreting the federal statute.


In Garcetti v. Ceballos, supra, 547 U.S. 410, 126 S.Ct. 1951, the Supreme Court held that when
public employees make statements pursuant to their official duties, they are not speaking as citizens
for First Amendment purposes, and the Constitution does not insulate their communications
from employer discipline. (Id. at p. 425, 126 S.Ct. 1951.) The Supreme Court did not limit
the reach of whistleblower statutes to statements made in good faith and for the public good.
Indeed, the references made by the court to the California statutes indicate an understanding that
such statutes—rather than the First Amendment—could shield whistleblowers from retaliation.
“Exposing governmental inefficiency and misconduct is a matter of considerable significance. As
the Court noted in Connick [v. Myers (1983) 461 U.S. 138, 103 S.Ct. 1684, 75 L.Ed.2d 708],
public employers should, ‘as a matter of good judgment,’ be ‘receptive to constructive criticism
offered by their employees.’ 461 U.S., at 149, [103 S.Ct. 1684]. The dictates of sound judgment are
reinforced by the powerful network of legislative enactments—such as whistle-blower protection
laws and labor codes—available to those who seek to expose wrongdoing. See, e.g., 5 U.S.C.
§ 2302(b)(8); Cal. Govt.Code Ann. § 8547.8 (West 2005); Cal. Lab.Code Ann. § 1102.5 (West
Supp.2006). Cases involving government attorneys implicate additional safeguards in the form
of, for example, rules of conduct and constitutional obligations apart from the First Amendment.
[Citations.] These imperatives, as well as obligations arising *851  from any other applicable
constitutional provisions and mandates of the criminal and civil laws, protect employees and
provide checks on supervisors who would order unlawful or otherwise inappropriate actions. [¶]
We reject, however, the notion that the First Amendment shields from discipline the expressions
employees make pursuant to their professional duties. Our precedents do not support the existence
of a constitutional cause of action behind every statement a public employee makes in the course
of doing his or her job.” (Id. at pp. 425–426, 126 S.Ct. 1951.)


In Fiorillo, supra, 795 F.2d 1544, the Federal Circuit “held that in order to be protected under
the Whistleblower Protection Act the employee's primary motivation for making the disclosure
must be a desire to inform the public, and not for vindictiveness or personal advantage.” (Horton,
supra, 66 F.3d at p. 282.) The Federal Circuit in Horton pointed out that “Fiorillo was overruled
by Congressional action in 1988. The legislative history of that enactment explains: ‘In Fiorillo
[, supra, 795 F.2d at p. 1550], an employee's disclosures were not considered protected [under
the federal WPA] because the employee's “primary motivation” was not for the public good, but
rather for the personal motives of the employee. The court reached this conclusion despite the lack
of any indication in [the Civil Service Reform Act] that an employee's motives are supposed to
be considered in determining whether a disclosure is protected. [¶] The Committee intends that
disclosures be encouraged. The [Office of Special Counsel], the Board and the courts should not
erect barriers to disclosures which will limit the necessary flow of information from employees
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who have knowledge of government wrongdoing.’ [¶ ] S.Rep. No. 413, 100th Cong., 2d Sess.
12–13 (1988).” (Italics added.) (Horton, at pp. 282–283, italics added, quoting from 1988 Rep.
of the Sen. Com. on Governmental Affairs.) In Huffman v. Office of Personnel Management
(Fed.Cir.2001) 263 F.3d 1341, the court discussed the legislative history of the 1994 change in
the federal WPA ( **276  5 U.S.C. § 2302(b)(8)(A)) and acknowledged that the term “ ‘any
disclosure’—was deliberately broad,” whereas the predecessor version of the statute “reciting that
it was only a prohibited personnel action to take or fail to take a personnel action because of ‘a
disclosure of information by an employee.’ [Citation.]” (Huffman, supra, 263 F.3d at p. 1347.) The
change in language in the federal WPA was directed toward countering the narrow approach taken
by the Federal Circuit and the Merit Systems Protection Board (MSPB). The legislative history of
that statute emphasized the intent of Congress that the statute was to be read broadly. The change
of term from “a disclosure” to “any disclosure” in the statutory definition was “simply to stress
that any disclosure is protected (if it meets the requisite reasonable belief test and is not required
to be kept confidential). [Citation.]” (Id. at p. 1348.)


*852  Seizing on this distinction, the district contends that Fiorillo applies to Education Code
section 87163, because “[t]hat language addressed in Fiorillo, mirrors that currently contained in
Education Code section 87163.” This is too slim a reed upon which to hang such a justification.
First, neither Education Code section 87162 nor Education Code section 87163 refer to “a
disclosure.” Second, neither the Fiorillo majority nor the dissent ever mentioned or relied upon the
word “a” in contrast to the word “any” preceding the word disclosure in their competing analyses of
the federal statute. Most importantly, as discussed above, the legislative history evinces Congress's
fundamental disagreement with the Fiorillo court's “primary motivation” limitation of the federal
statute. The legislative history of the federal statute discloses that Congress always intended that
the term “a disclosure” should be read broadly. In the face of contrary administrative and court
determinations, Congress changed the term “a” to “any” to emphasize the point. (Huffman, supra,
263 F.3d at p. 1348.)


Moreover, it may often be the case that a personal agenda or animus towards a supervisor or
other employees will be one of several considerations motivating the employee whistleblower to
make a disclosure regarding conduct that the employee also reasonably believes violates a statute
or rule or constitutes misconduct. That motivation is irrelevant to the purposes of the disclosure
statutes. It easily could lead the finder of fact to detour around the central question of the employee's
reasonable belief and down a circuitous byway in an attempt to discern the employee's motives by
delving into the employee's relationships with coworkers, supervisors and the employer.


Nothing in Labor Code section 1102.5 and Education Code section 87160 et seq. persuade us
that such limitation was intended to be a part of these California statutes. (See also Patten v.
Grant Joint Union High School Dist. (2005) 134 Cal.App.4th 1378, 1384–1386 [37 Cal.Rptr.3d
113] (Patten ) [differentiating under Lab.Code § 1102.5, subd. (b), disclosures encompassing only
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internal personnel matters from disclosures where employee had reasonable cause to believe the
information disclosed a violation of a state or federal statute].) Hence, it is not the motive of the
asserted whistleblower, but the nature of the communication that determines whether it is covered.


(2) Debatable Differences of Opinion Concerning Policy Matters Are Not Protected
Disclosures.
[6]  [7]  Plaintiff contends the court erred in instructing the jury that “[d]ebatable differences of
opinion concerning policy matters” were not disclosures of information **277  under Labor Code
section 1102.5, subdivision (b) and were not “protected disclosures” under Education Code section
87160 et seq. We agree. The court erred in failing to distinguish between the disclosure of *853
policies that plaintiff believed to be unwise, wasteful, gross misconduct or the like, which are
subject to the limitation, and the disclosure of policies that plaintiff reasonably believed violated
federal or state statutes, rules, or regulations, which are not subject to this limitation, even if these
policies were also claimed to be unwise, wasteful or to constitute gross misconduct.


This debatable policy matters limitation on what constitutes a disclosure protected by the law is
found in federal cases interpreting the scope of a protected disclosure under 5 U.S.C. § 2302(b)
(8) of the federal WPA, such as White v. Department of the Air Force (Fed.Cir.2004) 391 F.3d
1377 (White ). White had leveled criticism of an Air Force education program, “arguing that the
standards were being imposed too rigidly, were academically unsound, and were impossible to
meet or, at least, too burdensome.” (Id. at p. 1379.) The Air Force lost confidence in White's
ability to support the program and reassigned him. White filed an individual right of action alleging
retaliation for protected whistleblowing in contravention of the federal WPA. The federal appellate
court upheld the determination of the MSPB that “White had ‘disclosed a debatable management
decision regarding a policy matter,’ and, as such, he did not have a reasonable belief that he
disclosed gross mismanagement” under the federal statute. (Id. at pp. 1380, 1383.) There was no
claim on appeal that White had disclosed a violation of law. (Id. at p. 1381, fn. 1.) The Federal
Circuit held that “where a dispute is in the nature of a policy dispute, ‘gross mismanagement’
requires that a claimed agency error in the adoption of, or continued adherence to, a policy
be a matter that is not debatable among reasonable people.” (Id. at p. 1383.) In reaching this
determination, the court rejected the employer-agency's claim that criticism of agency policy can
never be protected under the federal WPA, so long as that policy is not unlawful or a gross waste of
funds. (Id. at pp. 1381–1382.) Instead, the court acknowledged that “[m]ere differences of opinion
between an employee and his agency superiors as to the proper approach to a particular problem
or the most appropriate course of action do not rise to the level of gross mismanagement....” (Id.
at p. 1381.) Furthermore, “debatable differences of opinion concerning policy matters are not
protected disclosures. Rather, for a lawful agency policy to constitute ‘gross mismanagement,’ an
employee must disclose such serious errors by the agency that a conclusion the agency erred is
not debatable among reasonable people.” (Id. at p. 1382.) The White court noted that “[t]his non-
debatable requirement does not, of course, apply to alleged violations of statutes or regulations.
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In that circumstance, there may be a reasonable belief that a violation has occurred, even though
the existence of an actual violation may be debatable.” (Id. at p. 1382, fn. 2, italics added.) 7


7 (Cf. Chambers v. Department of the Interior (Fed.Cir.2008) 515 F.3d 1362, 1371; see Miller
v. Department of Homeland Security (M.S.P.B.2009) 111 M.S.P.R. 312, 318 [“a disclosure
of information reasonably believed to evidence a danger to public safety may be protected
under 5 U.S.C. § 2302(b)(8), even if the alleged danger was created by a policy decision”]; cf.
Auston v. Merit Systems Protection Bd. (Fed.Cir.2010) 371 Fed.Appx. 96, 101, fn. 2 [“Under
the White standard, a policy constitutes ‘gross mismanagement’ only if a conclusion that the
agency erred “is not debatable among reasonable people.' [Citation.]”].)


**278  *854  [8]  [9]  Those portions of special instructions Nos. 2 and 3 stating that “[d]ebatable
differences of opinion concerning policy matters” are not protected disclosures, improperly
conflated disclosures based on the belief that a policy was unwise, “economically wasteful or
involves gross misconduct, incompetency, or inefficiency” (Ed.Code, § 87162, subd. (c)(2)), with
disclosures founded upon a reasonable belief that a policy was unlawful. (See Ed.Code, § 87162,
subd. (c)(1); Lab.Code, § 1102.5, subd. (b).) Disclosures related to the wisdom or efficacy of
a policy are subject to the debatable policy matters limitation, where there is no claim that the
disclosure was made because the employee reasonably believed the policy violated a statute, rule
or regulation. Disclosures of a policy that the employee reasonably believes violates a statute or
regulation are protected disclosures, whether or not the existence of an actual violation or the
wisdom of the policy are debatable. Application of the debatable policy matters limitation broadly,
to cases where the alleged whistleblower reasonably believes a policy violates the law, would
eviscerate the reasonable belief standard in many, if not most, of such cases.


[10]  The confusion occurs because a policy may be challenged both as unwise, wasteful, gross
misconduct, and the like and because the purported whistleblower reasonably believes the policy
violates a statute or regulation. In such cases, it is error to give the debatable policy matters
instruction without carefully explaining that the limitation does not apply to challenges where the
issue is whether the plaintiff reasonably believed the policy violated a statute or regulation.


[11]  Plaintiff here alleged the district retaliated against her in violation of Education Code section
87160 et seq. Those allegations incorporated allegations of retaliation for protected disclosures of
gross misconduct by the district. In special jury instruction No. 3, the court properly instructed
the jury in conformity with Education Code section 87162 that a “ ‘protected disclosure’ means a
good faith communication that discloses or demonstrates an intention to disclose information that
may evidence an improper governmental activity.” (See Ed.Code, § 87162, subd. (c)(1).) It also
accurately defined “improper governmental activity” as including activity that “violates a state
or federal law or regulation,” and also activity that is “economically wasteful or involves gross
misconduct, incompetency, or inefficiency.” (Ed.Code, § 87162, subd. (c)(1) & (2).) As plaintiff
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had raised the issue of “improper governmental activity,” it was within the court's discretion to
instruct the jury *855  in accordance with White with regard to plaintiff's claims implicating gross
misconduct under Education Code section 87162, subdivision (c)(2).


However, the court erred in instructing the jury that debatable differences of opinion concerning
policy matters are not “disclosures of information” in connection with plaintiff's Labor Code
section 1102.5, subdivision (b) allegations or “protected disclosures,” under Education Code
section 87160 et seq., where plaintiff's disclosures allegedly were based on her reasonable belief
the policies in question violated statutes or regulations. (Special jury instns. Nos. 2 and 3.) As
White noted, the “non-debatable requirement does not ... apply to alleged violations of statutes or
regulations. In that circumstance, there may be a reasonable belief that a violation has occurred,
even though the existence of an actual violation may be debatable.” (White, supra, 391 F.3d. at
p. 1382, fn. 2; **279  accord, Chambers, supra, 515 F.3d 1362.) The trial court here correctly
instructed the jury that plaintiff must prove that she “disclosed information to a government or
law enforcement agency where she had reasonable cause to believe that the information disclosed
a violation of state or federal statute, or a violation or noncompliance with a state or federal
rule or regulation.” (See Lab.Code, § 1102.5, subd. (b).) It correctly instructed the jury that
for it to find a violation of Education Code sections 87160 et seq., plaintiff must prove she
made a “protected disclosure” in which she “disclosed or demonstrated an intention to disclose
‘improper governmental activities.’ ” However, the debatable policy matters limitation of special
jury instructions Nos. 2 and 3 failed to distinguish disclosures regarding a purported violation of
state or federal statutes, rules, or regulations, which require only that the plaintiff have a reasonable
belief that a violation has occurred, from disclosures of policies that the plaintiff believes are
economically wasteful or involve gross misconduct, incompetency, or inefficiency, as to which
the debatable policy limitation applies.


The whistleblower provisions of the Labor Code and the Education Code with respect to
disclosures of activities (including policies) that the employee has reasonable cause to believe
violate state or federal statutes, rules or regulations, do not lend themselves to the debatable
differences of opinion concerning policy matters standard articulated in White for evaluating
claimed disclosures of waste, gross mismanagement, and the like. As White acknowledged, there
will be circumstances in which a disclosure involves debatable differences of opinion concerning
policy matters where the plaintiff has a reasonable belief that the policy violates a statute, rules or
regulations. (White, supra, 391 F.3d at p. 1382, fn. 2.) Where this is the case, we read the federal
cases as holding the debatable policy limitation inapplicable.


*856  The trial court erred in instructing the jury without qualification that debatable differences
of opinion concerning policy matters were not “disclosures of information” under Labor Code
section 1102.5 or “protected disclosures” under Education Code section 87160 et seq.
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(3) Information Passed Along to a Supervisor in the Normal Course of Duties Is Not a
Protected Disclosure.
This instruction was erroneous under both federal law and established California law. The
instruction appears based on federal cases such as Huffman, supra, 263 F.3d 1341, 1352, in which
the Federal Circuit stated that a public employee who, as a part of his normal job duties, reports
employee wrongdoing through normal channels, is not protected by the federal WPA. (Id. at pp.
1351–1352; see also Willis v. Dept. of Agriculture (Fed.Cir.1998) 141 F.3d 1139, 1143. 8 ) The
Huffman court reached this conclusion after reviewing the legislative history of the federal WPA,
which indicated that the federal statute was enacted to “protect employees who go above and
beyond the call of duty and report infractions in the law that are hidden.” (Id. at p. 1353, fn.
omitted.) With respect to the “normal duties” limitation, Huffman court distinguished “three quite
different situations.” First, where the employee **280  has, as part of his or her normal duties,
been assigned the task of investigating and reporting wrongdoing by government employees and
reports that wrongdoing through normal channels, such reporting is not a protected disclosure
covered by the federal WPA. (Id. at p. 1352.) Second, where “an employee with such assigned
investigatory responsibilities reports the wrongdoing outside of normal channels,” (Id. at p. 1354,
italics added), for instance where the normal chain of command is unresponsive, the disclosure is
protected. Third, a report may be a protected disclosure where the employee is obligated to report
the wrongdoing, but such report is not part of the employee's normal duties or the employee has
not been assigned those duties. (Id. at p. 1354.) The Huffman court remanded the matter to the
MSPB to allow it to consider whether certain reports concerning the conduct of other employees
fell into the first, second, or third category. (Id. at p. 1355.)


8 “Discussion and even disagreement with supervisors over job-related activities is a normal
part of most occupations. It is entirely ordinary for an employee to fairly and reasonably
disagree with a supervisor who overturns the employee's decision. In complaining to his
supervisors, Willis has done no more than voice his dissatisfaction with his superiors'
decision.” (Willis, supra, 141 F.3d at p. 1143.)


In contrast, Labor Code section 1102.5 subdivision (e) expressly provides that “[a] report made
by an employee of a government agency to his or her employer is a disclosure of information to
a government or law enforcement agency...” subject to the statute's protections. This amendment
*857  became effective on January 1, 2004. (Stats.2003, ch. 484, § 2, p. 3518.) However, even the
former version of section 1102.5 has been consistently interpreted to protect a public employee
who reports legal violations to his or her own employer rather than to a separate public agency,
where the employer or supervisor is not the suspected wrongdoer. (Colores v. Board of Trustees
(2003) 105 Cal.App.4th 1293, 1308, 1312–1313 [130 Cal.Rptr.2d 347] (Colores ) [state employee
who uncovered the unauthorized use of state assets and reported her findings to a supervisor who
had investigative authority over the assets qualified as a whistleblower under section 1102.5, subd.
(b) ]; Gardenhire v. Housing Authority (2000) 85 Cal.App.4th 236, 241–243 [101 Cal.Rptr.2d
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893] [employee of L.A. City Housing Authority prevailed on whistleblower claim where she had
informed housing authority commissioners of consulting contractor's improprieties].) In Colores,
the Court of Appeal rejected the argument of the university employer that the plaintiff could
not be deemed a whistleblower since she “merely did her job when she reported wrongdoing to
[her supervisor] Avery” and it was Avery, not the plaintiff, who reported the embezzlement to
legal authorities. According to Colores, “The university applies the concept of whistleblowing too
narrowly. It is true that plaintiff was simply doing her job when she uncovered the unauthorized use
of state assets by [persons associated] with facilities operations. It is also true that she reported her
findings to Avery rather than to some other governmental agency. This, however, will not defeat her
right to whistleblower status. First, plaintiff was employed by a governmental agency and she had
every reason to expect that Avery would not sweep the information under the rug but rather would
conduct an investigation into the matter, as Avery did. Thus, plaintiff, in contrast to an employee of
a private employer, had no need to inform some other governmental agency in order to qualify as a
‘whistleblower’ within the meaning of Labor Code section 1102.5, subdivision (b). (Compare with
Green v. Ralee Engineering Co. [ (1998) ] 19 Cal.4th [66], at pp. 72–73, 76–77 [78 Cal.Rptr.2d
16, 960 P.2d 1046] [ 9 ] .)” **281  (Id. at pp. 1312–1313, 130 Cal.Rptr.2d 347, italics added; see
also, Patten, supra, 134 Cal.App.4th at pp. 1385–1386, 37 Cal.Rptr.3d 113 [confirming that under
Lab.Code, § 1102.5, a state employee who was “simply doing her job” when she uncovered illegal
program expenditures and disclosed them to her employer and to legislative personnel, raised a
triable issue of fact as to whether the disclosures constituted protected whistleblowing].)


9 In Green v. Ralee Engineering Co., supra, 19 Cal.4th 66, 77, 78 Cal.Rptr.2d 16, 960 P.2d
1046, our Supreme Court affirmed the Court of Appeal's reversal of summary judgment
for the employer in a wrongful discharge action based on an employee's internal report
to a private employer. The Supreme Court acknowledged that Labor Code section 1102.5,
provided protection for employees reporting to public agencies, but held that federal safety
regulations governing commercial airline safety provided a basis for declaring a public policy
in the context of this retaliatory discharge action.


*858  The district terms Colores, supra, 105 Cal.App.4th 1293, 130 Cal.Rptr.2d 347, “inapposite”
arguing that it was not a Labor Code section 1102.5, subdivision (b) claim, but was a public policy
termination and that Colores did not address the matter under the strictures of section 1102.5, but
under general public policy principles. We are not persuaded. As demonstrated by the excerpt
quoted above, the Colores opinion rests upon its analysis of the “whistleblower” protections of
Labor Code section 1102.5, subdivision (b). That reasoning was followed in Patten, supra, 134
Cal.App.4th at pages 1385–1386, 37 Cal.Rptr.3d 113. Furthermore, any doubt on this point would
have been remedied by the addition of Labor Code section 1102.5, subdivision (e) to expressly
so provide.
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[12]  The court erred in instructing the jury that information passed along to a supervisor in the
normal course of duties was not a protected disclosure under California law. In circumstances
where the supervisor is not the alleged wrongdoer (i.e., the supervisor's own conduct is not the
asserted wrongdoing that is being disclosed to that supervisor), it cannot categorically be stated
that a report to a supervisor in the normal course of duties is not a protected disclosure.


(4) Reporting Publicly Known Facts Is Not a Protected Disclosure.
[13]  We are persuaded that this was a proper limitation on what constitutes disclosure protected
by California law. We agree with Huffman, supra, 263 F.3d 1341, 1349–1350, and other federal
cases that have held that the report of information that was already known did not constitute a
protected disclosure. (See, e.g., Meuwissen v. Department of Interior (Fed.Cir.2000) 234 F.3d
9, 12–13 [report of publicly known information that constituted a decision in the course of
adjudication was not the kind of disclosure the federal WPA was intended to protect]; Francisco
v. Office of Personnel Management (Fed.Cir.2002) 295 F.3d 1310, 1314 [report of information
already publicly known did not constitute a protected disclosure].) We also read the term
“disclosure” consistent with its “ordinarily understood meaning.” (Huffman, at p. 1349.) “[T]he
term ‘disclosure’ means to reveal something that was hidden and not known.” (Id. at pp. 1349–
1350; see Webster's 3d New Internat. Dict. (1968) p. 645.) 10  Both Labor Code section 1102.5 and
**282  Education Code section 87162, subdivision (e), use variants of the term “disclose” (i.e.,
“disclosing” and “discloses” in *859  Lab.Code, § 1102.5, subd. (b), and “protected disclosure”
in Ed.Code, § 87162, subd. (e)) and there is no reason to believe the terms were being used in
anything other than their ordinary sense.


10 “The term ‘disclosure’ is defined in Webster's Dictionary as ‘the act or an instance of
disclosing: the act or an instance of opening up to view, knowledge, or comprehension.’
Webster's Third New International Dictionary 645 (1968). That dictionary further defines
‘disclose’ as: ‘2a: to expose to view ...: lay open or uncover (something hidden from view)
<excavations disclosed many artifacts> b: to make known: open up to general knowledge.’
Id.” (Huffman, supra, 263 F.3d at p. 1349.)


This conclusion is consistent with those cases holding that the employee's report to the employee's
supervisor about the supervisor's own wrongdoing is not a “disclosure” and is not protected
whistleblowing activity, because the employer already knows about his or her wrongdoing.
(Huffman, supra, 263 F.3d at pp. 1349–1350; see, e.g., Reid v. Merit Systems Protection Bd.
(Fed.Cir.2007) 508 F.3d 674, 678 (Reid ); Horton, supra, 66 F.3d at p. 282.) Moreover, criticism
delivered directly to the wrongdoers does not further the purpose of either the federal WPA or
the California whistleblower laws to encourage disclosure of wrongdoing to persons who may be
in a position to act to remedy it. (Huffman, supra, 263 F.3d at pp. 1349–1351 11 ; Horton, at p.
282; see Colores, supra, 105 Cal.App.4th at pp. 1312–1313, 130 Cal.Rptr.2d 347.) In California
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cases holding that a public employee's report of wrongdoing to his or her own employer is not
excluded from qualifying as a disclosure protected under the Labor Code, the superior to whom
the report is made is not the person involved in the alleged wrongdoing. (See Colores, supra, 105
Cal.App.4th at pp. 1312–1313, 130 Cal.Rptr.2d 347; Patten, supra, 134 Cal.App.4th at p. 1386,
37 Cal.Rptr.3d 113.)


11 Huffman also noted that where a government employee reports to a wrongdoer that the
conduct engaged in by the wrongdoer is unlawful, “the report would not be a protected
disclosure. It is clear from the statute, 5 U.S.C. § 2302(b)(8)(A), that the disclosure must
pertain to the underlying conduct, rather than to the asserted fact of its unlawfulness or
impropriety, in order for the disclosure to be protected by the WPA.” (Huffman, supra, 263
F.3d at p. 1350, fn. 2, italics added.)


The court did not err in instructing that reporting publicly known facts is not a disclosure protected
by the California whistleblower statutes at issue here.


(5) Efforts to Determine if a Practice Violates the Law Are Not Protected Disclosures.
[14]  This appears to us to be a correct statement of the law, extrapolated from Reid, supra,
508 F.3d 674. There, the Federal Circuit held that a government employee's alerting an innocent
supervisor of an accused wrongdoer to a potential violation might qualify as a protected disclosure
where the violation had not yet occurred, but was imminent. (Id. at p. 678.) In so holding, the Reid
court opined: “In holding that a disclosure of an impending action can qualify under the [federal]
WPA, we do not intend to convey the idea that any mere thought, suggestion, or discussion of an
action that someone might consider to be a violation of a law, rule, or regulation is a justification
for a whistleblower complaint. Discussion among employees and *860  supervisors concerning
various possible courses of action is healthy and normal in any organization. It may in fact avoid
a violation. When such discussion proceeds to an instruction to violate the law must depend on the
facts of a given case. But a holding that an instruction to carry out an act can never qualify under
the WPA if the act never occurred is too bright a line. The determination depends on the facts.”
(Ibid., italics added.) The instruction given by the court here appears consistent with Reid and it
makes sense in the context of attempting to avoid violations.


**283  D. “Intentional ” Retaliation Instruction of Special Jury Instruction No. 3, Paragraph
6
Plaintiff contends the instruction erroneously required the jury to find the district intended to
retaliate against her. Over plaintiff's objection, the court instructed the jury that to find a violation
of the Education Code, it must find “[t]hat Defendants Marin Community College District and
Board of Trustees of Marin Community College District took actions described in Paragraph 2,
above, [removing plaintiff from the position of dean of enrollment services; placing plaintiff on
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administrative leave; or engaging in conduct that, taken as a whole, materially and adversely
affected the terms and conditions of plaintiff's employment] with the intention of retaliating against
Plaintiff.” (Italics added.) The court based this instruction on Education Code section 87164,
subdivisions (b) and (h).


[15]  Plaintiff argues that Education Code section 87164, subdivision (h) does not have any
application to the essential elements of her proof, but simply establishes an employee's right
to bring a civil damages action, as well as describing other available damages and remedies.
Subdivision (h) provides in relevant part: “In addition to all other penalties provided by law,
a person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or similar
acts against an employee or applicant for employment with a public school employer for having
made a protected disclosure shall be liable in an action for damages brought against him or her
by the injured party....” (Ed.Code, § 87164, subd. (h), italics added.) Plaintiff further contends
that the challenged instruction increased her burden of proof beyond that required by subdivision
(j) of the statute. Education Code section 87164, subdivision (j) states that, “once it has been
demonstrated by a preponderance of evidence that an activity protected by this article was a
contributing factor in the alleged retaliation ... the burden of proof shall be on the ... employer
to demonstrate by clear and convincing evidence that the alleged action would have occurred for
legitimate, independent reasons even if the employee had not engaged in protected disclosures or
refused an illegal order....” (Ed.Code, § 87164, subd. (j).) The jury was so instructed.


*861  Plaintiff ignores subdivision (b) of Education Code section 87164, providing in relevant
part: “A person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or
similar acts against an employee or applicant for employment with a public school employer for
having made a protected disclosure is subject to a fine not to exceed ten thousand dollars ($10,000)
and imprisonment in the county jail for a period not to exceed one year. An employee, officer, or
administrator who intentionally engages in that conduct shall also be subject to discipline by the
public school employer....” (Italics added.)


Education Code section 87164, subdivisions (b) and (h) expressly require that person engaging in
retaliation do so “intentionally.” Nothing in that requirement undermines the burdens of proof set
forth in subdivision (j) and plaintiff does not demonstrate how the burdens of proof are undermined
by this requirement. Once an employee has demonstrated by a preponderance of evidence that an
activity protected by the statute was a contributing factor in the alleged intentional retaliation, the
burden of proof shifts to the employer to demonstrate by clear and convincing evidence that action
alleged to be retaliatory would have occurred for legitimate, independent reasons.


The court did not err in giving this instruction.


**284  E. Limiting Instruction Based on Education Code Section 87164, Subdivision (i)
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Plaintiff contends the court erred in instructing the jury as follows: “If said Defendants reasonably
believed that they were justified in removing Plaintiff from her position of Dean of Enrollment
Services and/or placing Plaintiff on administrative leave on the basis of evidence separate and
apart from the fact that Plaintiff made a ‘protected disclosure’ as that term is defined in these
instructions, then said Defendants are not liable to Plaintiff under the provisions of Education Code
§ 87160 et seq.”


This instruction was based upon Education Code section 87164, subdivision (i), which provides:
“This section is not intended to prevent a public school employer, school administrator, or
supervisor from taking, failing to take, directing others to take, recommending, or approving a
personnel action with respect to an employee or applicant for employment with a public school
employer if the public school employer, school administrator, or supervisor reasonably believes
an action or inaction is justified on the basis of evidence separate and apart from the fact that the
person has made a protected disclosure as defined in subdivision (e) of Section 87162.”


[16]  Plaintiff maintains that the instruction fashioned by the court creates an affirmative
defense that allowed the district to evade its burden under *862  Education Code section 87164,
subdivision (j) to demonstrate by clear and convincing evidence that the actions taken against
her would have occurred for “legitimate, independent reasons”, had she not made protected
disclosures. She admits that under her interpretation, the provisions of subsection (i) cannot be
reconciled with the higher degree of proof required by subsection (j). As we do not adopt plaintiff's
premise, we see no conflict. Once plaintiff has shown by a “preponderance of evidence” that a
protected disclosure or activity “was a contributing factor in the alleged retaliation,” the burden
shifts to the district to show by “clear and convincing evidence that the alleged action would have
occurred for legitimate, independent reasons even if the employee had not engaged in protected
disclosures or refused an illegal order....” (Ed.Code, § 87164, subd. (j).) One way for the district
to do so is to demonstrate by clear and convincing evidence that those engaging in the alleged
retaliation reasonably believed their conduct was justified on the basis of evidence separate and
apart from the fact that the employee made a protected disclosure. Although the instructions were
somewhat redundant in this respect, we do not believe they incorrectly stated the law, lessened
the district's burden of proof, or unduly and unfairly overemphasized the district's defenses to
plaintiff's prejudice.


F. Prejudice
[17]  Having determined that the court erred in instructing the jury that plaintiff must prove that
any disclosure was made in good faith and for the public good and not for personal reasons; that
debatable differences of opinion concerning policy matters are not protected disclosures under
Labor Code section 1102.5, subdivision (b); and that information passed along to a supervisor in
the normal course of duties is not a protected disclosure, we move to consideration of the question
of prejudice. As stated above, “[T]here is no rule of automatic reversal or ‘inherent’ prejudice
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applicable to any category of civil instructional error, whether of commission or omission. A
judgment may not be reversed for instructional error in a civil case **285  ‘ unless, after an
examination of the entire cause, including the evidence, the court shall be of the opinion that the
error complained of has resulted in a miscarriage of justice.’ (Cal. Const., art. VI, § 13.) ...” (Soule,
supra, 8 Cal.4th at p. 580, 34 Cal.Rptr.2d 607, 882 P.2d 298.)


[18]  [19]  [20]  The district does not directly argue that any instructional error was harmless.
Rather, in a somewhat perplexing argument, it asserts that “a review of the record shows that
separate and apart from these instructions, substantial evidence exists to support the verdict
finding that no disclosures were made by [plaintiff] under Labor Code and Education Code
Whistleblowing Statutes.” This is not the standard for assessment of the prejudicial impact of
erroneous instructions. Rather, we must view the evidence in the light most *863  favorable to the
claim of instructional error and must assume the jury might have believed the evidence favorable
to the appellant on those issues as to which it was misdirected. (Henderson v. Harnischfeger Corp.,
supra, 12 Cal.3d 663, 674, 117 Cal.Rptr. 1, 527 P.2d 353; Ayala v. Arroyo Vista Family Health
Center, supra, 160 Cal.App.4th 1350, 1358, 73 Cal.Rptr.3d 486; Whiteley v. Philip Morris, Inc.,
supra, 117 Cal.App.4th 635, 655, 11 Cal.Rptr.3d 807; Eisenberg et al., Cal. Practice Guide: Civil
Appeals and Writs, supra, at ¶ 8:120, pp. 8-75 to 8-76.) “Instructional error in a civil case is
prejudicial ‘where it seems probable’ that the error ‘prejudicially affected the verdict.’ [Citations.]”
(Soule, supra, 8 Cal.4th at p. 580, 34 Cal.Rptr.2d 607, 882 P.2d 298; accord, Ted Jacob Engineering
Group, Inc. v. The Ratcliff Architects, supra, 187 Cal.App.4th at p. 961, 114 Cal.Rptr.3d 644.) In
assessing whether a “miscarriage of justice” has occurred, “[t]he reviewing court should consider
not only the nature of the error, ‘including its natural and probable effect on a party's ability to place
his full case before the jury,’ but the likelihood of actual prejudice as reflected in the individual
trial record, taking into account ‘(1) the state of the evidence, (2) the effect of other instructions,
(3) the effect of counsel's arguments, and (4) any indications by the jury itself that it was misled.’
( [Soule,] at pp. 580–581 [34 Cal.Rptr.2d 607, 882 P.2d 298].)” (Rutherford v. Owens—Illinois,
Inc. (1997) 16 Cal.4th 953, 983 [67 Cal.Rptr.2d 16, 941 P.2d 1203]; accord, Whiteley v. Philip
Morris, Inc., supra, 117 Cal.App.4th at p. 656, 11 Cal.Rptr.3d 807.)


While the instructional errors did not prevent plaintiff from placing her full case before the jury
(Soule, supra, 8 Cal.4th at pp. 580–581, 34 Cal.Rptr.2d 607, 882 P.2d 298), no other instructions
mitigated the impact of the erroneous instructions.


[21]  Plaintiff's counsel stated in closing argument that there was no evidence of a personal
reason for plaintiff's various “disclosures.” However, the evidence presented easily could have led
the jury to find that plaintiff was motivated by personal reasons, such as a dislike of Martinez,
dissatisfaction with the new direction of the college toward increasing enrollment, and a desire
to “set up” the employer by casting herself as a whistleblower. However, we need not decide
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whether this instruction alone would have prejudiced plaintiff, as we are convinced that the two
other erroneous instructional errors did so.


Plaintiff's counsel did discuss the limiting instructions at issue here and urged the jury that they
did not apply to the present case where plaintiff reasonably believed the actions she disclosed
were illegal and where she disclosed them to persons other than her direct supervisor Martinez,
such as to White and others. Defendants referred to the limiting instruction regarding “policy
disputes,” terming an incident in which plaintiff questioned the residency of a particular student as
a “classic example **286  of the exception that says disagreements over policy are not disclosure.”
Similarly, defense counsel argued, in seeking opinions from various counsel, plaintiff did not make
protected disclosures but was seeking advice. He further argued that the *864  opinion plaintiff
received from Black regarding the collection of fees at registration was not an opinion on legality,
but an “opinion of policy.”


1. Tampering Allegation.


(a) Information passed to a supervisor in the normal course of duties. The jury expressed
confusion related to the instruction that information passed to a supervisor in the normal course
was a protected disclosure. Plaintiff argues that her disclosures to White were all about matters
outside of plaintiff's normal duties and assignments. That being the case, the jury could not have
determined that the information was passed along to a supervisor “in the normal course ” and
it is not reasonably probable that it was misled by that portion of the erroneous jury instruction.
However, the jury's questions during deliberations indicated confusion over who was a supervisor
and whether a disclosure to White would have been protected. 12  (If the jury determined Martinez
was a “wrongdoer” in any of the asserted disclosures of conduct plaintiff reasonably believed to
be illegal—e.g., the claim of “tampering with the hiring process”—disclosure to her was not a
protected disclosure.)


12 On September 10, 2009, the jury asked:
“(1) Is Dr. White considered plaintiff's supervisor in addition to Martinez re Spec. Instruction
# 2?
“(2) Does Marin Community College District = Dr. White re disclosure target?
“(3) Definition of ‘disclosure’?”
The court responded: “1. Yes. [¶] 2. Yes. [¶] 3. See Special Instructions # 2 and # 3 (pages
22, 23, and 24 of the jury instructions).”


The court initially answered that White was plaintiff's supervisor for purposes of special jury
instruction No. 2 regarding Labor Code section 1102.5, subdivision (b). Later, the jury asked,
“If plaintiff discloses a potential or actual illegal act to Dr. White, does that preclude or prevent
disclosure under Special Jury Instructions 2 and 3 (1102.5(b) and 87160) because Dr. White is
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her supervisor?” The court did not answer this question, responding: “We don't understand this
question. Please clarify.” The jury tried again, asking: “Given that Dr. White represents Marin
Community College district, is Plaintiff able to ‘disclose’ to her even though Dr. White is her
supervisor?” This time the court answered, “Yes.” It appears, therefore, that the court having given
an initial answer that was factually correct, but that would have exacerbated the error contained
in the instruction, attempted to remedy that confusion and error by correctly advising the jury that
a disclosure to White would have been protected.


[22]  (b) Debatable policy decision. We cannot say that the erroneous instruction that a debatable
policy decision was not protected under *865  Labor Code section 1102.5, subdivision (b),
was harmless in connection with plaintiff's alleged disclosure to White concerning Martinez's
tampering with the hiring process. The district argues that as to the alleged tampering with the
hiring process, there was no allegation of a violation of state or federal law or regulation; that
White's requiring that the committee submit three names was a policy determination; and that
plaintiff's refusal was insubordinate. However, plaintiff testified that she believed that Martinez
had “tampered” with the process, setting it up for a particular person she had worked with before
**287  and that such was illegal. (Consequently, disclosure to Martinez would not have been
protected.) Despite plaintiff's belief that Martinez's conduct violated the Education Code, plaintiff
never advised White she believed Martinez's conduct was “illegal,” as she assumed White knew
that, given the Education Code section posted on her Web site and that White would understand
her concern that the conduct was illegal. It was for the jury to determine whether plaintiff held such
beliefs and whether those beliefs were reasonable. Moreover, the disclosure was not that plaintiff
believed the conduct was illegal, but her disclosure to White of the asserted illegal conduct itself
—i.e., Martinez's setting up the job for a particular candidate. Assuming that the jury believed
plaintiff's evidence, the erroneous instruction that debatable differences of opinion concerning
policy matters are not “protected disclosures” under Evidence Code section 87160 et seq. or
“disclosures of information” under Labor Code section 1102.5, subdivision (b), likely led the jury
to determine that there was no protected disclosure, as the question was one of debatable policy,
even if plaintiff reasonably thought the conduct was illegal. We cannot conclude this error was
harmless.


[23]  [24]  2. The EEIF scholarship allegation. It is conceded by all that the purported disclosure
of illegality of the scholarship program was not part of plaintiff's normal job responsibilities. Her
reports to Martinez and White of her concerns as to the illegality of the scholarship were reports to
her superiors within the coverage of the whistleblower protections. Martinez and White were not
the purported “wrongdoers” in this instance and plaintiff's reports to Martinez and to White would
have been protected disclosures, had the jury believed plaintiff's evidence. (Plaintiff's inquiry of
Bob Henry's office regarding the legality of such a scholarship was not a protected disclosure, as it
was clearly an attempt by plaintiff to determine whether and/or to gain support for her view that the
grant was unlawful.) That plaintiff may have been wrong in her understanding of the nature of the
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program or the grant does not necessarily render her belief in the unlawfulness of the scholarship
unreasonable. Nor can we say as a matter of undisputed fact that the terms of the program or grant
were publicly known. That question was for the jury. It is reasonably probable that had the jury
believed plaintiff's evidence, they would have rendered a verdict more favorable to plaintiff on
this claim, had they not been erroneously instructed.


*866  [25]  [26]  [27]  3. Registration without payment of fee. Again, plaintiff's discussion of
the matter with Black as counsel for the chancellor's office was not a protected disclosure, but an
attempt to determine the legality of the policy and to gain support for her view of the policy as
unlawful. Furthermore, errors in the instructions regarding disclosure to a superior in the normal
course, or whether there was a debatable policy dispute, were necessarily harmless, as the policy
of allowing students to register for noncredit courses without paying fees they owed was already
well known to White. Plaintiff was not disclosing any previously unknown or hidden conduct,
practice or policy, but only her view that the known policy was not lawful. That plaintiff views a
publicly known policy as unlawful is not a disclosure protected by law. (See, e.g., Huffman, supra,
263 F.3d at p. 1350, fn. 2.)


The jury was instructed in response to its question whether posting on a list-serv constituted
publicly known facts, that it was a question of fact for it to decide. As we have determined that
the jury was not erroneously instructed that disclosure of a **288  publicly known fact was
not protected, this response was accurate and does not indicate any confusion under the other
instructions that we have determined were erroneously given.


[28]  4. Citizenship questions. The same is true with respect to plaintiff's report to Martinez of her
view that questions regarding citizenship on the noncredit application were required by law. The
policy and practice of the college was publicly known, as made clear by Martinez's statements at
a March meeting of the management council that plaintiff attended. Nor did plaintiff's inquiry of
Black of the chancellor's office as to whether student residency information should be retained for
noncredit students transform that attempt to determine the lawfulness of the policy into a protected
disclosure of information. In addition, we note that if Martinez was the purported “wrongdoer” in
directing plaintiff to remove the questions from the credit application, plaintiff's report to her was
not a disclosure protected by law.


5. Plaintiff has shown prejudice. We conclude that had the jury believed plaintiff's evidence,
it is reasonably probable that it would have rendered a verdict more favorable to her on her
whistleblower claims related to her disclosure to White of Martinez's alleged tampering with
the hiring process had it not been erroneously instructed that “debatable differences of opinion
concerning policy matters are not protected disclosures.” Further, had the jury believed plaintiff's
evidence, it is reasonably probable they would have rendered a verdict more favorable to her
on claims related to her disclosures to Martinez and White regarding her concerns about the La
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Academia grant/EEIF program, had it not been erroneously instructed that “debatable differences
of opinion concerning policy matters are not protected disclosures,” and that “[i]nformation passed
along to a supervisor in the *867  normal course of duties is not a protected disclosure.” We shall
therefore reverse the judgment and remand for retrial of those claims. These instructional errors
require reversal and remand for a new trial.


[29]  6. Undue pressure allegation. In light of our decision, we need not address plaintiff's
assertion that the trial court placed “improper pressure” on the jury to conclude deliberations by
September 11, 2009, the last day before the judge left for her two-week vacation. Nevertheless,
we have reviewed the entire record and do not see anything improper or prejudicial in the court's
having kept the jury informed at the outset of the case and, as September 11 approached, that the
jury would need to return after a two-week break, if it did not reach a verdict before the judge left
for vacation. The judge did not pressure the jury and the jury never indicated it was “deadlocked”
or gave any other indication that it was feeling “pressured.”


Because the question regarding the admissibility of evidence of plaintiff's eligibility for retirement
and related instructions is likely to arise on retrial, we address that issue.


II. Evidence of Plaintiff's Eligibility for Retirement


The trial court allowed the district to introduce evidence of plaintiff's eligibility to retire from her
employment with the district and the projected retirement income she would receive as relevant to
the question whether she had mitigated her damages. Plaintiff contends that the court committed
several errors in allowing this evidence and in giving related instructions. She first contends the
court erred in denying her motions in limine seeking to exclude evidence of her pension benefits
**289  should she elect to retire. (Motions in limine Nos. 1 and 6.) She contends the court
erroneously admitted evidence that she was eligible to retire with the district and evidence of the
amount of pension benefits she could receive if she did retire. She contends the court erroneously
instructed the jury in special instruction No. 6 that it was “entitled to consider the availability” to
plaintiff of a retirement pension and that “[t]he extent to which such a retirement pension could
reduce” her damages was an issue of fact for the jury. 13  Finally, she contends that questions Nos.
17 and 18 on the special verdict form were erroneous and *868  reinforced the error contained in
special instruction No. 6, despite the jury's failure to reach these questions by virtue of its answers
to previous special verdict questions. 14


13 Before instructing the jury, the court sustained an objection by plaintiff to the instruction
sought by defendants that would have required the jury to deduct her retirement income
from any damages. The court explained: “I ruled in limine that the jury could be told that
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Plaintiff had the right to retire and what her retirement income would be. I don't believe the
jury should be ordered to deduct that income from any damages it might choose to award to
the Plaintiff, and I did not intend the fact that that information could be furnished to the jury
to be in the form of a mitigation of damages instruction.” No other mitigation of damages
instruction was given.


14 We need not address plaintiff's claims with respect to the special verdict questions Nos. 17
and 18.


The foregoing claims of error all hinge on plaintiff's claim that the court erroneously determined
that evidence concerning her eligibility to retire and the amount of her retirement pension was
admissible on the issue of mitigation of her damages and that the jury could determine whether
and to what extent such retirement pension could reduce her damages.


A. Evidence and Instructions on Retirement Income
Plaintiff's counsel argued that the question of plaintiff's retirement eligibility and projected
retirement income was akin to raising the issue of whether a defendant was insured, that the
introduction of the evidence was prejudicial, and that she had an absolute right to stay in her
tenured counselor job and not be forced to retire. In denying plaintiff's motions in limine seeking to
exclude evidence of her eligibility for retirement and a specific exhibit (exhibit No. 61) introduced
by the district as to its calculations of her retirement pension, the trial court explained that the issue
did not involve the collateral source rule, “so let's stop talking about offsets. The issue is whether
it's relevant.” The court also discounted plaintiff's argument that permitting the introduction of
retirement benefit evidence as mitigation evidence could completely undermine causes of action
for unlawful age discrimination in employment, observing that this case did not involve an issue
of plaintiff's being fired because of her age or gender. The court reasoned that because plaintiff's
“pension benefits derived directly from her employment at College of Marin, they are available
to her, they're relevant.” The court granted plaintiff's motion in limine to preclude admission of
evidence of other possible sources of income she might have (such as inheritance) under Evidence
Code section 352. As a result of the court's rulings, both plaintiff and defense witnesses presented
evidence of plaintiff's projected earnings should she choose to retire.


Plaintiff's expert witness, economist Barry Ben–Zion, opined as to her present and future loss of
income due to the differences **290  in salary in the dean position and her current employment
as a tenured counselor and the loss of future pension as a result. He calculated that as a woman
age 65 years and four months at the time of trial, with an advanced college degree, plaintiff
would be expected to work until age 69 and three months, for another 3.83 years. He calculated
her damages as $185,707, including loss of income from the *869  difference between her dean
position ($78,526 past income loss; $107,181 future income loss) plus $166,228 in lost retirement
income, assuming she worked to age 69.14, for total damages of $351,935.
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The district presented evidence through Linda Beam, the district's executive dean of human
resource and labor relations, that plaintiff's salary as a counselor (approximately $80,000) was
approximately $20,000 less than her unmodified pension would be were she to retire as of the trial
date. Her unmodified pension is $100,788. Her salary as dean was $114,096, and she pays 8 percent
or more than $9,000 into the STRS (State Teachers' Retirement System) retirement system. Beam
testified the difference between plaintiff's salary as dean and her current retirement income was less
than $5,000 per year and that she would receive a lump-sum payment of $20,000 on retirement.


Plaintiff testified that she wanted to continue to work. She testified she had seen no other dean
jobs available at other colleges since her reassignment and that if she were to take a job with
another district, she would lose 30 years of tenure. Plaintiff had paid 8 percent of her salary into
the retirement system for the last 36 years and it was available to her in a lump sum on retirement
or as an annuity. She also testified she could take a modified retirement, taking a lower payout
and enabling her beneficiary to continue to receive money following her death. She testified she
did not want to retire, in part because she did not want to have to make the election between a
modified or an unmodified retirement as her son had become seriously ill with a disabling illness
and she had been supporting him. She did not know whether he would get better. She testified
she “would probably take a modified” retirement payout or arrange for an annuity to enable her
son to support himself after her death, if he did not recover. However, she would rather take an
unmodified retirement. Therefore, she would prefer to wait until she had a better idea of her son's
progress before electing to take a modified or unmodified retirement.


The court instructed the jury as follows: “In considering Plaintiff's damages, you are entitled to
consider the availability to her of a retirement pension. The extent to which such a retirement
pension could reduce plaintiff's damages is an issue of fact for the jury to determine.” (Special
instn. No. 6.) In the district's closing argument, counsel discussed its calculation of plaintiff's
salary and exhibit No. 61, comparing her salary and her retirement income, concluding that with
the addition of her Social Security, her retirement income would be approximately $106,000
per year and “her pension is $1,000 more than what she would have put in her pocket pre-tax
if she remained in the Dean's position.” The district argued it had shown plaintiff had suffered
no monetary damages and argued that the district should not be *870  asked to “make up the
difference” should plaintiff choose to continue in her counselor position rather than retire. 15


15 Counsel for the district urged the jury to find no liability, concluding: “And where will that
leave Ms. Mize-Kurzman? Well, it leaves her with choices. She can choose to stay where
she is as a Counselor. She says that that position is not a challenging position for her. Or, she
can exercise her right, and it is her decision, we're not—no one is suggesting that Ms. Mize-
Kurzman should resign, it's her choice, it's her decision to do it, and if she does, through a
combination of pension and Social Security, her income will go up by approximately $30,000
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over what it is now, and she won't have to work. [¶] Whether she would choose to take
her pension and find some other position somewhere else is her choice, and we express no
opinion on it. [¶] We just, however, do not think that if she chooses a course that reduces her
income, that is something that you should look at, and you should evaluate, and you should
determine whether you think it is fair to have the College of Marin, Frances L. White, and
Anita Martinez, make up the difference on it.”


**291  The jury found the district had violated Labor Code section 1102.5, subdivision (a), but that
plaintiff was not harmed thereby. It found no violation of Labor Code section 1102.5, subdivision
(b) or Education Code section 87160 et seq., and no damages from any violation of the statutes.


B. No Due Process Violation
[30]  Plaintiff argues on appeal that as a “permanent employee” of the district in her tenured
counselor position, she has an enforceable right to continued employment with the district and
a property interest protected by the due process clause of the Fourteenth Amendment. However,
application of the avoidable consequences doctrine here does not deprive her of that property
interest. She is not required to retire. Nor was she ever asked to give up her tenured position.
We see no violation of due process in allowing the jury to consider her ability to retire and the
retirement income available to her.


However, as discussed below, we believe that the court erred in admitting evidence of plaintiff's
retirement eligibility and income on the issue of mitigation of her damages and erred in instructing
the jury it could consider whether and in what amount to reduce any damages suffered by plaintiff
in light of that evidence.


C. The Law: Mitigation of Damages/the Avoidable Consequences Doctrine
[31]  [32]  The right to recover damages in civil actions is qualified by the common law doctrine
of avoidable consequences. Under the doctrine, “a person injured by another's wrongful conduct
will not be compensated for damages that the injured person could have avoided by reasonable
effort or expenditure.” (State Dept. of Health Services v. Superior Court (McGinnis) (2003) 31
Cal.4th 1026, 1043 [6 Cal.Rptr.3d 441, 79 P.3d 556] (McGinnis ); *871  see Chin et al., Cal.
Practice Guide: Employment Litigation (The Rutter Group 2011) ¶ 17:490, pp. 17-78.14 (rev. #
1, 2011) to 17-79 (rev. # 1, 2008).) “[B]oth public and private employees faced with a wrongful
discharge have a legal duty to mitigate damages while pursuing remedies against their former
employer. (California School Employees Assn. v. Personnel Commission (1973) 30 Cal.App.3d
241, 245, 249 [106 Cal.Rptr. 283] (CSEA ).)” (Candari v. Los Angeles Unified School Dist.
(2011) 193 Cal.App.4th 402, 409 [122 Cal.Rptr.3d 53] (Candari ).) It is the employer's burden “to
affirmatively prove failure to mitigate as an affirmative defense.” (Ibid.; see McGinnis, supra, 31
Cal.4th at p. 1044, 6 Cal.Rptr.3d 441, 79 P.3d 556.)
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As the Supreme Court explained in Parker v. Twentieth Century–Fox Film Corp. (1970) 3 Cal.3d
176, 181–182 [89 Cal.Rptr. 737, 474 P.2d 689] (Parker ): “The general rule is that the measure of
recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period
of service, less the amount which the employer affirmatively proves the employee has earned
or with reasonable effort might have earned from other employment. [Citations.] [Fn. omitted.]
However, before projected **292  earnings from other employment opportunities not sought or
accepted by the discharged employee can be applied in mitigation, the employer must show that the
other employment was comparable, or substantially similar, to that of which the employee has been
deprived; the employee's rejection of or failure to seek other available employment of a different or
inferior kind may not be resorted to in order to mitigate damages. [Citations.]” (Accord, Candari
v. Los Angeles Unified School Dist., supra, 193 Cal.App.4th at p. 409, 122 Cal.Rptr.3d 53; Davis
v. Los Angeles Unified School Dist. Personnel Com. (2007) 152 Cal.App.4th 1122, 1140–1141 [62
Cal.Rptr.3d 69] (Davis ); Hope v. California Youth Authority (2005) 134 Cal.App.4th 577, 595
[36 Cal.Rptr.3d 154]; West v. Bechtel Corp. (2002) 96 Cal.App.4th 966, 984–985 [117 Cal.Rptr.2d
647] (West ); CSEA v. Personnel Commission of the Pajaro Valley Unified School Dist. (1973)
30 Cal.App.3d 241, 249, 106 Cal.Rptr. 283 (Pajaro ).) Parker recognized that “[t]he familiar rule
requiring a plaintiff in a tort or contract action to mitigate damages embodies notions of fairness
and socially responsible behavior which are fundamental to our jurisprudence.” (Parker, at p. 185,
89 Cal.Rptr. 737, 474 P.2d 689; accord, McGinnis, supra, 31 Cal.4th at p. 1043, 6 Cal.Rptr.3d
441, 79 P.3d 556.)


In this case, the trial court allowed the jury to consider the evidence of plaintiff's retirement benefits
on the issue of damages. It allowed the jury to determine whether to reduce her damages, if
any, and the amount by which any damages would be reduced. No California case cited by the
parties or found by us discusses the question whether the availability of retirement benefits may be
considered in mitigation of damages sustained by a wrongfully terminated or demoted employee.


*872  [33]  [34]  [35]  [36]  [37]  The trial court defined the question as one of relevance,
and not an issue of the impact of the “collateral source rule.” Simply stated, the collateral source
rule provides that “if an injured party receives some compensation for his [or her] injuries from
a source wholly independent of the tortfeasor, such payment should not be deducted from the
damages which the plaintiff would otherwise collect from the tortfeasor.” (Helfend v. Southern
Cal. Rapid Transit Dist. (1970) 2 Cal.3d 1, 6 [84 Cal.Rptr. 173, 465 P.2d 61] (Helfend ); accord,
Howell v. Hamilton Meats & Provisions, Inc. (2011) 52 Cal.4th 541, 551 [129 Cal.Rptr.3d 325,
257 P.3d 1130] (Howell ).) 16  The collateral source rule operates to prevent a defendant from
reducing a plaintiff's damages with evidence the plaintiff received compensation from a source
independent of the defendant. “[T]he collateral source rule is well established in this state, and
in fact California has long been described as a ‘firm proponent of the “collateral source rule.” ’
(Hrnjak v. Graymar, Inc. (1971) 4 Cal.3d 725, 729 [94 Cal.Rptr. 623, 484 P.2d 599].) The rule
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‘operates both as a substantive rule of damages and as a rule of evidence.’ **293  [Citation.]”
(Rotolo Chevrolet v. Superior Court (2003) 105 Cal.App.4th 242, 245, 129 Cal.Rptr.2d 283 (Rotolo
); see Howell, supra, at p. 551, 129 Cal.Rptr.3d 325, 257 P.3d 1130.) “Because a collateral payment
may not be used to reduce recoverable damages, evidence of such a payment is inadmissible
for that purpose. Even if relevant on another issue (for example, to support a defense claim of
malingering), under Evidence Code section 352 the probative value of a collateral payment must
be ‘carefully weigh[ed] ... against the inevitable prejudicial impact such evidence is likely to have
on the jury's deliberations.’ (Hrnjak v. Graymar, Inc. (1971) 4 Cal.3d 725, 732 [94 Cal.Rptr. 623,
484 P.2d 599].) Admission of evidence of collateral payments may be reversible error even if
accompanied by a limiting instruction directing the jurors not to deduct the payments from their
award of economic damages. (Id. at pp. 729, 734 [94 Cal.Rptr. 623, 484 P.2d 599].)” (Howell, at
p. 551, 129 Cal.Rptr.3d 325, 257 P.3d 1130.)


16 In Howell, supra, 52 Cal.4th 541, 129 Cal.Rptr.3d 325, 257 P.3d 1130, the California
Supreme Court recently held that “an injured plaintiff whose medical expenses are paid
through private insurance may recover as economic damages no more than the amounts paid
by the plaintiff or his or her insurer for the medical services received or still owing at the
time of trial.” (Id. at p. 566, 129 Cal.Rptr.3d 325, 257 P.3d 1130.) In so holding, the court
explicitly reaffirmed California's recognition of the collateral source rule. “[W]e in no way
abrogate or modify the collateral source rule as it has been recognized in California; we
merely conclude the negotiated rate differential—the discount medical providers offer the
insurer—is not a benefit provided to the plaintiff in compensation for his or her injuries and
therefore does not come within the rule.” (Ibid.)


[38]  “[T]he doctrine also covers payments such as pensions paid to a plaintiff who, as a result of
his injuries, can no longer work. Like insurance benefits, such payments are considered to have
been secured by the plaintiff's efforts as part of his employment contract, and the tortfeasor is
entitled to no credit for them. (See *873  McQuillan v. Southern Pacific Co. (1974) 40 Cal.App.3d
802 [115 Cal.Rptr. 418].)” (Rotolo, supra, 105 Cal.App.4th at p. 245, 129 Cal.Rptr.2d 283, fn.
omitted, italics added.) “With respect to pension benefits, the justification for the rule is that the
plaintiff secured the benefits by his labors, and the fact that he may obtain a double recovery is not
relevant. (See Helfend, supra, 2 Cal.3d at pp. 10–11 [84 Cal.Rptr. 173, 465 P.2d 61].)” (Rotolo,
at pp. 245–246, fn. 2, 129 Cal.Rptr.2d 283.) Pension benefits are a commonly cited example of
collateral source that may not be used to decrease a plaintiff's recovery. (See Helfend, supra, 2
Cal.3d at pp. 13–14, 84 Cal.Rptr. 173, 465 P.2d 61 [collateral source rule applicable “in tort cases in
which the plaintiff has been compensated by an independent collateral source—such as insurance,
pension, continued wages, or disability payments—for which he has actually or constructively ...
paid” (italics added, citations omitted) ]; Rotolo, supra, 105 Cal.App.4th at p. 245, 129 Cal.Rptr.2d
283 [same], Bencich v. Market St. Ry. Co. (1938) 29 Cal.App.2d 641, 647–648, 85 P.2d 556 [injured
employee's receipt of pension proceeds did not operate to reduce damages due to his lost earning
capacity]; Rest.2d Torts, § 920A, com.c, p. 515 [listing Social Security and pension benefits as
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being subject to the collateral source rule]; Annot., Collateral Source Rule: Receipt of Public or
Private Pension as Affecting Recovery Against a Tortfeasor (1961) 75 A.L.R.2d 885 [cases on
receipt of public or private pensions as collateral sources]; Johns, Cal. Damages: Law and Proof
(5th ed. 2011) Collateral Source Rules, §§ 1.65-1.69, pp. 1-86 to 1-88 (rel. 8-8/04) [listing disability
retirement and pension benefits, among others, as collateral sources that do not reduce damages].)


[39]  Courts have recognized that barring consideration of payments from an outside source will
often result in a double recovery for the plaintiff. “[T]hat a plaintiff may in fact receive as much,
or more than he or she received prior to the injury, does not impact the collateral source rule.”
(McKinney v. California Portland Cement Co. (2002) 96 Cal.App.4th 1214, 1224, [117 Cal.Rptr.2d
849], citing Hume v. Lacey (1952) 112 Cal.App.2d 147, 151–152 [245 P.2d 672].) “It is an integral
part of the rule that a plaintiff will be compensated for his or her loss in some fashion from the
outside source. The rule is no different **294  because the compensation comes from a pension
benefit rather than an insurance policy.” (McKinney, at p. 1224, 117 Cal.Rptr.2d 849.) 17


17 Courts differ on the related question of whether a backpay award to a wrongfully discharged
employee may be reduced by retirement or pension benefits the employee actually receives
from the employer after discharge. (See Chin et al., Cal. Practice Guide: Employment
Litigation, supra, ¶¶ 17:175 to 17:177, p. 17-25.) (rev. # 1, 2010).) “One view is that because
the purpose is to restore the employee to the status quo, pension benefits should be deducted
from a backpay award, since plaintiff would not have received such payments had he or she
not been discharged. [Citations.]” (Chin et al., Cal. Practice Guide: Employment Litigation,
supra, ¶ 17:176, p. 17-25.) “Other courts refuse any deduction for payments from pension
and retirement plans” reasoning the “[p]laintiff should not have to exhaust retirement benefits
to which he or she was entitled when ‘but for the wrongful termination (he or) she would
have received regular wages.’ [Citations.]” (Id. at ¶ 17:177.)
In addition to backpay, damages may include as “front pay” an award of the salary and
benefits a wrongfully demoted or discharged plaintiff would have earned from employment
after the trial. (Chin et al., Cal. Practice Guide: Employment Litigation, supra, ¶ 17:220,
p. 17-32.) (rev. # 1, 2010).) California courts have treated front pay as a damage issue for
the trier of fact. (See Id. at ¶ 17:231, p. 17-34; (rev. # 1, 2010); Cloud v. Casey (1999)
76 Cal.App.4th 895, 910, [90 Cal.Rptr.2d 757] [FEHA (California Fair Employment and
Housing Act; Gov. Code, 12900 et seq.) discrimination action].) In federal courts, front pay
is considered to be an equitable remedy determined by the court and not the jury, but the trial
judge has considerable discretion to determine whether, and how much, front pay should be
awarded. (Chin et al., Cal. Practice Guide: Employment Litigation, supra, ¶ 17:230, p. 17-34;
(rev. # 1, 2010); Mathieu v. Gopher News Co. (8th Cir.2001) 273 F.3d 769, 779 [judge did
not abuse his discretion in awarding front pay in amount recommended by jury].) Front pay
is measured by the employee's projected earnings and benefits over the period of time until
he or she is likely to become reemployed or likely to retire, where reemployment is unlikely.
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(Chin et al., supra, at ¶ 17:235, pp. 17-34to 17-35.) (rev. # 1, 2010).) The claimant's work
and life expectancy are factors pertinent to the front pay determination. (Id. at ¶ 17:237, p.
17-35 (rev. # 1, 2010), citing Anastasio v. Schering Corp. (3d Cir.1988) 838 F.2d 701, 709.)


*874  The court below viewed the question as one of relevancy and said it was not considering
the impact of the collateral source rule. However, in explaining that it was allowing the evidence
of plaintiff's eligibility for retirement benefits to be introduced, it relied upon a consideration
commonly used in determining whether the collateral source rule should apply to allow deduction
of governmental benefits from damages—whether the injured party received benefits wholly
independent of the wrongdoer or from the defendant or a source identified with the defendant.
(Chin et al., Cal. Practice Guide: Employment Litigation, supra, ¶¶ 17:180–17:183, at pp. 17-25
to 17-26.) (rev. # 1, 2010).) The court allowed evidence regarding the availability of plaintiff's
retirement income, reasoning that because plaintiff's “pension benefits derived directly from her
employment at College of Marin, they are available to her, they're relevant.” The collateral source
rule generally does not apply and consequently, damages are offset by the amount of benefit
payments, when the benefit payment comes from the employer. (Chin et al., Cal. Practice Guide:
Employment Litigation, supra, ¶ 17:182, p. 17-26; see Helfend v. Southern Cal. Rapid Transit
Dist., supra, 2 Cal.3d 1, 13–14, 84 Cal.Rptr. 173, 465 P.2d 61 [collateral source rule applicable
“in tort cases in which the plaintiff has been compensated by an independent collateral source—
such as insurance, pension, continued wages, or disability payments—for which he had actually
or constructively ... paid” (italics added, citations omitted) ].)


[40]  To be subject to the rule, the compensation must be “from a source wholly independent
of the tortfeasor....” (Helfend, supra, 2 Cal.3d 1, 6, 84 Cal.Rptr. 173, 465 P.2d 61.) However, as
Helfend explained, **295  an independent collateral source is most often obtained as a result of
the plaintiff's actual or constructive payment and planning. (Id. at p. 10, 84 Cal.Rptr. 173, 465 P.2d
61.) The purpose of the rule is not served by allowing the defendant to escape liability for a wrong
merely because the injured party was wise enough to provide for his or her retirement. Benefits
received by a state employee from the California Public Employees' Retirement System (PERS)
*875  have been held to be an independent collateral source, even where the state is the tortfeasor.
(McQuillan v. Southern Pacific Co. (1974) 40 Cal.App.3d 802, 115 Cal.Rptr. 418 (McQuillan ).)


In the action below, although plaintiff argued that evidence of her retirement benefits should be
excluded, she did not specifically dispute the court's statement that her pension benefits derived
directly from her employment at College of Marin. However, on appeal, relying upon McQuillan,
supra, 40 Cal.App.3d 802, 115 Cal.Rptr. 418, plaintiff argues that, like insurance benefits, the
retirement pension here should have been excluded consistent with the “collateral source” rule.
McQuillan held in a wrongful death action that the amount received by survivors of a public
employee from PERS as a death benefit was analogous to pension and insurance payments
made by sources independent of the defendant. Although the state was the decedent's employer
and also a joint tortfeasor responsible for the decedent's death, the appellate court held that the
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collateral source rule applied and precluded reduction of the judgment by death benefits it paid.
According to the Court of Appeal, “In the present case we must consider the State's relationship
to McQuillan. The State was his employer, the provider and operator of a retirement system
consisting of retirement compensation and death benefits payable to him as an employee of the
State [citation] and it was a tortfeasor contributing to his death.” (Id. at p. 807, 115 Cal.Rptr. 418.)
Both the members and the employer make contributions to the fund administered by PERS and
the pension rights are earned by the employee and considered to be vested. (Id. at p. 808, 115
Cal.Rptr. 418.) “Moreover, a state retirement system such as that involved in this case constitutes
with other provisions the terms of the employee's contract of employment with the state agency by
which he is employed. [Citations.] [¶] It is clear from the nature of the retirement system that the
contributions by the State to the retirement fund were not contributions made by it as a tortfeasor
but resulted from a contractual and statutory obligation completely outside the notions of tort
liability. Rather, they fall within the ambit of the cases that hold pension and insurance payments
to be collateral sources which are not intended to benefit a tortfeasor and which do not reduce his
liability. [Citations.]” (Id. at p. 808, 115 Cal.Rptr. 418.) 18


18 This analysis is consistent with the cases catalogued in the American Law Reports annotation
on “receipt of public or private pension as collateral sources.” (Annot., Collateral source
rule: receipt of public or private pension as affecting recovery against a tortfeasor, supra, 75
A.L.R.2d 885.) “As a general rule, it has been held that the fact that a complainant receives,
from a collateral source, payments which have some tendency to mitigate the consequences
of the injury which he otherwise would have suffered as a result of the defendant's tort, may
not be taken into consideration in assessing the damages which the defendant must pay. [¶]
This principle has been recognized in most of the cases in which a defendant claimed the right
to mitigate the damages arising from a personal injury because the injured complainant
was entitled to a retirement or disability pension, the courts holding that although in a sense
the claimed damages for loss of future earnings had not actually been suffered, since the
pension payments to some degree replaced such earnings, the defendant was not entitled
to benefit from what the complainant received in this way from an independent source. [¶]
This result has usually been reached regardless of whether the pension was contributory or
noncontributory, and, in most cases, regardless of whether or not the defendant himself was
paying the pension. ...” (Ibid., italics and boldface added, fns. omitted.)


**296  *876  [41]  Here, evidence was presented that plaintiff contributed to her combined
PERS and STRS pension and that her pension was based on a formula taking into account, along
with a service factor, her years of service and her highest annual salary level. As with the death
benefit at issue in McKinney, supra, 96 Cal.App.4th 1214, 117 Cal.Rptr.2d 849, this feature of the
retirement benefit “makes it look much like an insurance policy.” (Id. at p. 1227, 117 Cal.Rptr.2d
849.) “[A] Public Employees' Retirement System pension benefit is ‘ “a derivative right, an
element of the deceased's compensation earned by the employee by his performance of his duties.
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[Citations.]” [Citations.]’ ( [McQuillan ] at p. 807–808 [115 Cal.Rptr. 418].) The contributions to
the pension plan resulted in a collateral source benefit wholly independent from the tortfeasor.”
(McKinney at p. 1227, 117 Cal.Rptr.2d 849.)


In Monroe v. Oakland Unified School Dist. (1981) 114 Cal.App.3d 804, 810–812 [170 Cal.Rptr.
867] (Monroe ), this court followed Billetter v. Posell (1949) 94 Cal.App.2d 858, 860, 211
P.2d 621 (Billetter ) in holding that unemployment insurance benefits are not deductible from
damages in wrongful termination actions. (See Mayer v. Multistate Legal Studies, Inc. (1997) 52
Cal.App.4th 1428, 1436, fn. 3 [61 Cal.Rptr.2d 336].) Monroe relied in part on the operation of the
unemployment compensation scheme, in which benefits depend on the length of employment and
rate of pay and in which the available benefits were capable of being exhausted by the recipient.
By wrongfully reducing the plaintiff's earnings, the employer reduced the amount of benefits to
which the plaintiffs were entitled and the plaintiffs were forced to prematurely exhaust future
benefits. (Monroe, at p. 812, 170 Cal.Rptr. 867.) Monroe stated that “the law of this state does not
require the mitigation of damages by everything of value received during a period of wrongful
unemployment. Rather, the rule of mitigation requires only the duty to seek other employment.
[Citations.]” (Id. at p. 811, 170 Cal.Rptr. 867.)


In Mayer v. Multistate Legal Studies, Inc., supra, 52 Cal.App.4th 1428, 61 Cal.Rptr.2d 336 (Mayer
), we reversed and remanded a judgment in a wrongful termination case, where the trial court
found the plaintiff was precluded as a matter of law from recovering any lost earnings for the
period during which he received disability benefits and where it found that the plaintiff did
not adequately mitigate his damages following the first three months after his termination. The
employee conceded his disability benefits should be deducted from his contract damages in order
to foreclose double recovery of his *877  economic damages. (Id. at p. 1434, 61 Cal.Rptr.2d 336.)
In holding that the court erred in allowing a reduction in damages in an amount exceeding the
disability benefits actually paid to the employee, we noted that California courts have held that
general unemployment compensation benefits are not to be deducted from damages in wrongful
termination actions. (Id. at p. 1436, fn. 3, 61 Cal.Rptr.2d 336, citing Billetter, supra, 94 Cal.App.2d
at p. 860, 211 P.2d 621 and Monroe, supra, 114 Cal.App.3d at pp. 810–812, 170 Cal.Rptr. 867.)
However, because the employee had conceded that his disability payments should **297  be
deducted from his damages, we did not consider whether there was an exact analogy between
the two statutory schemes. We reasoned that to preclude any recovery of lost earnings during the
period in which the plaintiff received disability benefits “would force future employees finding
themselves in positions similar to this plaintiff to make an unacceptable election, i.e., accept
benefits needed for survival in the present or pursue a more lucrative claim against the employer
that may not come to fruition for several years. This unacceptable choice contravenes the policies
underlying the Legislature's decision to make disability compensation available in the first place.”
(Mayer, at p. 1435, 61 Cal.Rptr.2d 336.) Moreover, the defendant's wrongful conduct placed the
plaintiff in a materially worse position when his illness struck, depriving him of the opportunity



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974104015&pubNum=227&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002186182&pubNum=3484&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981102847&pubNum=0000227&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981102847&pubNum=0000227&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981102847&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949114457&pubNum=0000661&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949114457&pubNum=0000661&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949114457&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058441&pubNum=3484&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058441&pubNum=3484&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981102847&pubNum=227&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981102847&pubNum=227&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058441&pubNum=0003484&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058441&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058441&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058441&pubNum=3484&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058441&pubNum=3484&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949114457&pubNum=0000661&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949114457&pubNum=0000661&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981102847&pubNum=227&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997058441&pubNum=3484&originatingDoc=I2e6179193c4711e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Mize-Kurzman v. Marin Community College Dist., 202 Cal.App.4th 832 (2012)
136 Cal.Rptr.3d 259, 275 Ed. Law Rep. 882, 33 IER Cases 404...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 50


to even attempt to perform his duties during his treatments. (Id. at p. 1436, 61 Cal.Rptr.2d 336.)
The same could be said with respect to requiring a plaintiff who is eligible to retire, but does not
wish to do so, to elect retirement sooner than the employee wishes, rather than pursuing a claim
against the employer-wrongdoer that might not come to fruition for some years.


Had plaintiff actually retired and taken her retirement pension, we are convinced the trial court
would have been required to exclude evidence of plaintiff's retirement benefits as a collateral
source. In fact, the trial court gave the collateral source payment instruction in conformity with
Government Code section 985 that: “You shall award damages in an amount that fully compensates
plaintiff for damages in accordance with instructions from the court. You shall not speculate or
consider any other possible sources of benefit the plaintiff may have received. After you have
returned your verdict the court will make whatever adjustments are necessary in this regard.”


It seems to us to make little sense to allow introduction into evidence of retirement benefits
that plaintiff never received on the issue of mitigation where such evidence would have been
precluded under the collateral source rule had she actually received the benefits. It appears the
court viewed the issue as one of fact, akin to the question whether plaintiff made reasonable efforts
to mitigate her damages by seeking comparable or substantially similar employment. As stated in
Parker, “The controlling law is clear. The employer *878  must demonstrate the availability of
comparable or substantially similar positions before projected earnings of alternative employment
opportunities not sought by the discharged employee are properly considered. (Parker, supra, 3
Cal.3d at pp. 181–182 [89 Cal.Rptr. 737, 474 P.2d 689]; [citations].)” (Candari v. Los Angeles
Unified School Dist., supra, 193 Cal.App.4th 402, 411, 122 Cal.Rptr.3d 53.) The district argues
on appeal that the availability to plaintiff of retirement at an income (including Social Security)
exceeding the amount she would have made in the dean position is a fortiori comparable or
better employment. Whatever the merits of this contention (and we consider it doubtful), the
court gave no instructions on mitigation of damages and never advised the jury that it should
determine whether retirement was comparable or substantially similar to the dean position from
which plaintiff had been discharged. Instead, the court admitted evidence relating to plaintiff's
retirement eligibility and projected retirement benefits and invited the jury to decide whether and
how to use that evidence in connection with its determination of damages, without providing the
jury any guidance in doing so.


**298  We agree with the appellate court in Griesser v. National Railroad Passenger Corporation
(Pa.Super.2000) [761 A.2d 606], holding that pursuant to the collateral source rule, evidence of the
employee's future retirement benefits (that he could retire with full pension benefits at age 60) was
inadmissible under the federal Employee's Liability Act to show that he had an economic incentive
to retire before age 65 because of the danger that the jury would use this evidence for the improper
purpose of mitigating the plaintiff's damages or reducing the defendant's liability. According to
Griesser: “We understand that future retirement benefits are not triggered by the injury; rather,
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they would have been awarded even if Appellant had not been injured. Moreover, future retirement
benefits do not improperly suggest that the plaintiff is currently being compensated for his injury
from another source. In these respects, the evidence at issue is not ‘classic’ collateral source
evidence. [¶] On the other hand, there remains a significant danger that a jury will misuse and
misinterpret evidence of early retirement benefits. For example, the jury could conclude that
[defendant] was liable for lost wages to age 65 or 70, but then decline to award such damages
because of the fortuitous existence of equivalent retirement benefits. Or, the jury could conclude
that Appellant was entitled to benefits only to age 60 and was attempting to seek a double recovery
of benefits after age 60. In short, this evidence distracts the jury from the issues in the case and has
a strong likelihood of prejudicing the plaintiff.” (Id. at p. 612, original boldface omitted.) The court
concluded evidence of the employee's future retirement benefits was inadmissible to show that he
had an economic incentive to retire before age 65, because of the danger that the jury would use
this evidence for the improper purpose of mitigating the employee's damages or reducing Amtrak's
liability. (Id. at pp. 612–613.)


*879  DISPOSITION


The judgment is reversed and the matter remanded for retrial in accordance with the views set
forth herein. Plaintiff shall recover her costs on this appeal.


Haerle, J., and Lambden, J., concurred.


All Citations


202 Cal.App.4th 832, 136 Cal.Rptr.3d 259, 275 Ed. Law Rep. 882, 33 IER Cases 404, 12 Cal.
Daily Op. Serv. 455, 2012 Daily Journal D.A.R. 348
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Matthew J. NASUTI, Petitioner,
v.


MERIT SYSTEMS PROTECTION BOARD, Respondent (two cases).


Nos. 2012–3136, 2012–3162.
|


Jan. 16, 2013.


Synopsis
Background: Former employee of State Department's Iraq Transition Assistance Office (ITAO)
petitioned for review of final decisions of the Merit Systems Protection Board (MSPB) dismissing
his individual right of action (IRA) appeal, and his adverse action appeal and his claim for back
pay for lack of jurisdiction.


Holdings: The Court of Appeals held that:


[1] employee's allegations based on disclosure regarding “defective chemical warfare suits” were
insufficient to support a claim under the Whistleblower Protection Act (WPA);


[2] failure to employee to exhaust administrative remedies prior to his first appeal did not preclude
employee from asserting those claims after exhausting those remedies; and


[3] employee sufficiently alleged a protected disclosure relating to inadequate body armor under
the WPA.


Affirmed in part, vacated in part, and remanded.
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West Headnotes (3)


[1] Public Employment Protected activities
Allegations of former employee of State Department's Iraq Transition Assistance Office
(ITAO), that “[o]ne or more” of the individuals responsible for his termination “are
believed to have been” aware of all his disclosures prior to his termination, were too
equivocal and vague to form the basis for a claim under the Whistleblower Protection Act
(WPA). Whistleblower Protection Act of 1989, § 1 et seq., 5 U.S.C.A. § 1201 note.


3 Cases that cite this headnote


[2] Public Employment Retaliation, whistleblowing, and discrimination
Failure of former employee of State Department's Iraq Transition Assistance Office
(ITAO) to exhaust his administrative remedies with the Office of Special Counsel (OSC)
with respect to his Whistleblower Protection Act (WPA) claim prior to his first appeal to
the Merit Systems Protection Board (MSPB) did not preclude employee from asserting
those claims after exhausting those remedies. Whistleblower Protection Act of 1989, § 1
et seq., 5 U.S.C.A. § 1201 note.


3 Cases that cite this headnote


[3] Public Employment Protected activities
Allegation of former employee of State Department's Iraq Transition Assistance Office
(ITAO), that body armor being provided to Iraq-bound federal employees was inadequate,
sufficiently alleged a disclosure of a substantial and specific danger to public health and
safety, as required to allege a protected disclosure under the Whistleblower Protection Act.
Whistleblower Protection Act of 1989, § 1 et seq., 5 U.S.C.A. § 1201 note.


4 Cases that cite this headnote


*895  Appeal from the Merit Systems Protection Board in Nos. DC0752120370–I–1,
DC1221120321–W–1.


Attorneys and Law Firms


Matthew J. Nasuti, of Deerfield, MA, pro se.
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Jeffrey A. Gauger, Attorney, Office of the General Counsel, Merit Systems Protection Board,
of Washington, DC, for respondent. With him on the brief were James M. Eisenmann, General
Counsel, and Keisha Dawn Bell, Deputy General Counsel.


Before DYK, BRYSON, and MOORE, Circuit Judges.


Opinion


PER CURIAM.


**1  Matthew J. Nasuti petitions for review of two final decisions of the Merit Systems Protection
Board (“Board”). The Board dismissed Nasuti's individual right of action (“IRA”) appeal for lack
of jurisdiction. Nasuti v. Dep't of State, No. DC–1221–12–0321–W–1 (M.S.P.B. May 31, 2012)
(“IRA Decision II ”). The Board also dismissed Nasuti's adverse action appeal and his *896  claim
for back pay under 5 U.S.C. § 5596 for lack of jurisdiction. Nasuti v. Dep't of State, No. DC–
0752–12–0370–I–1 (M.S.P.B. Mar. 30, 2012) (“Termination Decision II ”). With one exception,
we affirm. As to one issue, we vacate and remand.


BACKGROUND


The primary issue in these appeals is whether certain Whistleblower Protection Act (“WPA”)
claims are precluded by collateral estoppel because of an earlier IRA appeal.


The factual background of Nasuti's appeals is set forth in two of our earlier decisions. See Nasuti v.
Merit Sys. Prot. Bd., 445 Fed.Appx. 355, 356–57 (Fed.Cir.2011); Nasuti v. Merit Sys. Prot. Bd., 376
Fed.Appx. 29, 30–33 (Fed.Cir.2010). In summary, Nasuti was appointed to a one-year excepted
service position as Senior City Management Advisor in the State Department's Iraq Transition
Assistance Office (“ITAO”) on March 13, 2008. He was terminated approximately two weeks later
for “disruptive behavior during training.” IRA Decision II, at 2. Nasuti brought an adverse action
appeal to the Board. The Board dismissed the appeal for lack of jurisdiction, finding that he was
not an “employee” under 5 U.S.C. § 7511. Nasuti v. Dep't of State, No. DC–0752–08–0644–I–1
(M.S.P.B. Sept. 4, 2008) (“Termination Decision I ”). Nasuti did not appeal that decision, and it
became final on October 9, 2008.


Nasuti filed a complaint with the Office of Special Counsel (“OSC”) in October 2008, arguing that
he was terminated in retaliation for making disclosures protected under the WPA. See 5 U.S.C.
§ 2302(b)(8). When his complaint to OSC did not result in corrective action, Nasuti filed an
IRA appeal to the Board under 5 U.S.C. § 1221. The Board dismissed for lack of jurisdiction.
Nasuti v. Dep't of State (“IRA Decision I ”), 112 M.S.P.R. 587, 596–97 (2009). The Board found
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that it lacked jurisdiction to consider Nasuti's claim based on his alleged protected disclosures
regarding Iran's nuclear capabilities and the allegedly substandard body armor provided to embassy
personnel because he had not exhausted his administrative remedies by presenting those claims
to OSC. Id. at 594. The Board also determined that Nasuti had failed to establish its jurisdiction
as to the two other disclosures that he had presented to OSC. Id. at 596–97. With respect to his
disclosure regarding unsafe noise levels during training, the Board found that Nasuti had not
alleged a protected disclosure because he made the disclosure only to the alleged wrongdoer. Id.
at 596; see also Huffman v. Office of Pers. Mgmt., 263 F.3d 1341, 1350 (Fed.Cir.2001) (“When
an employee reports or states that there has been misconduct by a wrongdoer to the wrongdoer,
the employee is not making a ‘disclosure’ of misconduct.”), superseded by statute, Whistleblower
Protection Enhancement Act of 2012, Pub.L. No. 112–199, § 101(b)(2)(C), 126 Stat. 1465, 1465–
66. Regarding Nasuti's alleged disclosure of substandard training and safety practices, including
“human shield” training, the Board found that the alleged disclosure could not have been a factor
in his termination because the disclosure postdated his termination. IRA Decision I, 112 M.S.P.R.
at 594, 597.


**2  On review, this court affirmed in relevant part, remanding only for the Board to consider
whether a letter produced by Nasuti should have been included in the record and, if so, whether
its earlier decision should stand. Nasuti, 376 Fed.Appx. at 32–33. The Board concluded that the
letter should not be added to the record, *897  Nasuti v. Dep't of State, No. DC–1221–09–0356–
M–1, 116 M.S.P.R. 172 (M.S.P.B. Dec. 16, 2010), and we affirmed that decision on appeal. Nasuti,
445 Fed.Appx. 355.


On October 16, 2011, Nasuti filed a second complaint with OSC, reiterating his earlier allegations
regarding unsafe noise levels during training, inadequate body armor, Iranian nuclear weapons, and
“human shield” training. He also alleged an additional disclosure concerning defective chemical
warfare suits.


Contending that OSC had not responded to his complaint, Nasuti filed another appeal with the
Board on February 14, 2012. The appeal raised many of the same issues presented in his prior
appeals and was initially treated as a single appeal by the administrative judge (“AJ”). IRA Decision
II, at 5 n. 2. Nasuti argued that the AJ improperly docketed his appeal as one appeal when, in fact,
he had filed “ ‘three separate appeals,’ ” consisting of an IRA appeal, an adverse action appeal
under 5 U.S.C. § 7513, and an appeal for back pay under 5 U.S.C. § 5596. Termination Decision
II, at 1. Thereafter, the AJ treated Nasuti has having filed two appeals, one addressing his IRA
claims and the other addressing his adverse action appeal and claim for back pay. Id. at 1–2.


The AJ dismissed Nasuti's IRA appeal for lack of jurisdiction, concluding that Nasuti had not made
a nonfrivolous allegation of a protected disclosure within the meaning of the WPA. IRA Decision
II, at 23. The AJ found that further litigation regarding his alleged disclosures of inadequate body
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armor, “human shield” training, the exposure of federal employees to dangerous combat noise,
and Iranian nuclear weapons was subject to issue preclusion based on the Board's decision in IRA
Decision I. See id. at 14–15, 18–22. With respect to Nasuti's alleged disclosure regarding defective
chemical warfare suits, the AJ concluded that Nasuti had not made a nonfrivolous allegation of
a protected disclosure because, inter alia, he had not alleged a specific danger to public health
or safety. Id. at 13. The AJ also found that Nasuti's alleged disclosure regarding unsafe training
at firing ranges could not support the Board's jurisdiction (an issue not raised on appeal to this
court). Id. at 17–18.


In a separate decision, the AJ also dismissed Nasuti's adverse action appeal and back pay claim
for lack of jurisdiction. Termination Decision II, at 6–7. The AJ concluded that the Board had
no independent jurisdiction over his claim for back pay under 5 U.S.C. § 5596. Id. at 4–5. As
for Nasuti's adverse action appeal, the AJ held that Nasuti was precluded by the Board's previous
determination in Termination Decision I that he was not an “employee” within the meaning of 5
U.S.C. § 7511. Id. at 5. Nasuti chose not to appeal either decision to the full Board, so the AJ's
decisions became the Board's decisions. Nasuti appealed both dismissals. We have jurisdiction
under 28 U.S.C. § 1295(a)(9).


DISCUSSION


**3  We review the Board's dismissal for lack of jurisdiction de novo. Bolton v. Merit Sys. Prot.
Bd., 154 F.3d 1313, 1316 (Fed.Cir.1998). Underlying factual findings of the Board are reviewed
for substantial evidence. Id.


Several of Nasuti's purported acts of whistleblowing were conclusively resolved by his first
IRA appeal to the Board. In IRA Decision I, the Board found that Nasuti's alleged disclosure
of “human shield” training was not a protected disclosure under the WPA because it was made
after his termination. 112 M.S.P.R. at 594, 597. We affirmed that determination on appeal. Nasuti,
376 Fed.Appx. at 33–34. Because that issue—whether Nasuti's disclosures *898  regarding
“human shield” training were protected under the WPA—was conclusively decided in Nasuti's
earlier IRA appeal, collateral estoppel bars him from relitigating it now. See Morgan v. Dep't of
Energy, 424 F.3d 1271, 1274–75 (Fed.Cir.2005). Likewise, the issues of whether Nasuti's alleged
disclosures regarding the lack of hearing protection during training and the exposure of employees
to dangerous combat noise were protected under the WPA were resolved in Nasuti's prior IRA
appeal. Nasuti, 445 Fed.Appx. at 356, 358. Nasuti is not entitled to relitigate these issues. The
Board properly concluded that Nasuti failed to establish its jurisdiction with respect to them.


[1]  Nasuti's alleged disclosure regarding “defective chemical warfare suits” also does not
establish the Board's jurisdiction. In his complaint to OSC, Nasuti alleged only that he disclosed
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the deficient nature of the chemical warfare suits to his State Department instructor, who Nasuti
himself admits did not discuss the matter with his superiors. Elsewhere in his complaint, Nasuti
alleges that “[o]ne or more” of the individuals responsible for his termination “are believed to
have been” aware of all his disclosures prior to his termination. There is no specific allegation that
those responsible for his termination were aware of the chemical warfare suits disclosure. Even
if we were to assume that the disclosure was a protected disclosure, these allegations as to the
connection between the disclosure and the personnel action are too equivocal and vague to form
the basis for a claim under the WPA. To the extent that Nasuti alleges that his instructor's failure
to report the allegedly defective suits was itself wrongdoing, he does not allege that he disclosed
that wrongdoing to anyone prior to his termination.


Similarly, Nasuti's allegations to OSC relating to “Iranian tactical nuclear weapons” were
insufficient to establish the Board's jurisdiction. Nasuti appears to allege that a State Department
official told him that Iran had obtained nuclear weapons, and that the agency “would not address
why the Secretary of State gave misleading testimony to Congress on this issue.” He does not,
however, allege that he made any protected disclosure prior to his termination regarding any such
weapons. Nasuti's vague allegations cannot establish Board jurisdiction.


**4  [2]  With respect to Nasuti's alleged disclosure of “inadequate body armor,” however, we
do not agree with the Board. The Board rejected Nasuti's claims regarding this disclosure, finding
that its determinations in his earlier IRA appeal precluded him from raising the same claim. IRA
Decision II, at 15 & n. 10. The failure to exhaust his remedies with OSC prior to his first appeal,
however, does not preclude Nasuti from asserting those claims after exhausting those remedies.
As the Board correctly recognized, Nasuti is permitted to cure his failure to exhaust administrative
remedies and then refile his appeal. See Jackson v. District of Columbia, 254 F.3d 262, 270–71
(D.C.Cir.2001). The Board's determination in the earlier litigation that Nasuti could not introduce
new evidence of administrative exhaustion on a petition for review did not preclude him from
curing the defect in a subsequent complaint to OSC and refiling. Here, Nasuti did file a subsequent
complaint with OSC to cure the jurisdictional defect identified by the Board in IRA Decision I.
He specifically alleged that, in March 2008, he had “raised objections to multiple officials in the
ITAO, including assistants to ITAO Personnel Director Dora Hanna ... that the body armor being
supplied ... to State Department employees en route to Iraq ... was substandard and inadequate.”
Nasuti's *899  new complaint to OSC was not duplicative of any earlier OSC complaint.


To the extent that the Board held that preclusion existed because Nasuti had not met the diligence
requirements of 5 C.F.R. § 1201.115(d)(1) (2011), we disagree. Collateral estoppel applies only
where the “issue previously adjudicated is identical with that now presented.” Morgan, 424 F.3d
at 1274. The issue of whether Nasuti had been sufficiently diligent in the first Board proceeding
is quite different from the issue of whether the Board has jurisdiction over his WPA claim



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001552506&pubNum=0000506&originatingDoc=I5eb914fb5fea11e28a21ccb9036b2470&refType=RP&fi=co_pp_sp_506_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_270

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001552506&pubNum=0000506&originatingDoc=I5eb914fb5fea11e28a21ccb9036b2470&refType=RP&fi=co_pp_sp_506_270&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_270

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020241730&originatingDoc=I5eb914fb5fea11e28a21ccb9036b2470&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=5CFRS1201.115&originatingDoc=I5eb914fb5fea11e28a21ccb9036b2470&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007370440&pubNum=506&originatingDoc=I5eb914fb5fea11e28a21ccb9036b2470&refType=RP&fi=co_pp_sp_506_1274&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1274

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007370440&pubNum=506&originatingDoc=I5eb914fb5fea11e28a21ccb9036b2470&refType=RP&fi=co_pp_sp_506_1274&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1274





Nasuti v. Merit Systems Protection Bd., 504 Fed.Appx. 894 (2013)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


following a second complaint to OSC. Nasuti's arguments regarding “inadequate body armor” are
not precluded on collateral estoppel grounds by their dismissal in his first IRA appeal. 1


1 The parties and the Board treat the preclusion question as one of collateral estoppel
rather than res judicata, presumably because Nasuti's claims in the previous litigation were
dismissed on jurisdictional grounds. We need not decide here whether res judicata applies
when the Board dismisses claims for lack of jurisdiction on frivolousness grounds.


[3]  In the alternative, the Board found that Nasuti had not adequately alleged a disclosure of a
“substantial and specific danger to public health or safety,” reasoning that he did “not allege that the
existing armor was defective or unsafe,” but rather that “it was substandard compared with other
products.” IRA Decision II, at 16. In Chambers v. Dep't of the Interior, we noted that the danger
disclosed must be “substantial and specific,” and that disclosures may be inadequate if the danger is
“speculative” or “likely to manifest only in the distant future.” 515 F.3d 1362, 1369 (Fed.Cir.2008).
However, “an allegation ... that the cooling system of a nuclear reactor is inadequate would”
suffice. Id. (quoting S.Rep. No. 95–969, at 21 (1978)). Here, Nasuti alleges having disclosed that
body armor being provided to Iraq-bound federal employees was “inadequate.” We think that such
an allegation is sufficient to invoke the Board's jurisdiction.


**5  The Board appears to have also concluded that Nasuti's disclosures were inadequate because
they were made to persons without authority to address the problem. See IRA Decision II, at
16–17. Since the Board's decision, however, Congress has enacted the Whistleblower Protection
Enhancement Act of 2012, Pub.L. No. 112–199, 126 Stat. 1465, with the intention of broadening
the scope of protected disclosures under the WPA. Id. § 101, 126 Stat. at 1465–66; see also S.Rep.
No. 112–155, at 5 (2012). We think that the Board should decide in the first instance whether the
new statute applies retroactively and whether, if so, Nasuti has alleged a protected disclosure under
the new statute. We therefore vacate the Board's conclusion that it lacked jurisdiction over this one
aspect of Nasuti's IRA appeal.


Nasuti also contends that he can contest his termination under 5 U.S.C. § 7513, alleging, inter alia,
that the official who terminated him lacked authority to do so. The Board dismissed his claim,
finding that it was barred by collateral estoppel. Termination Decision II, at 5. In Termination
Decision I, the Board determined that Nasuti was not an “employee” within the meaning of 5
U.S.C. § 7511 and that it therefore lacked jurisdiction to entertain his appeal. Termination Decision
I, at 2–4. That determination is also dispositive of Nasuti's current adverse action appeal, and
Nasuti is not entitled to relitigate the question of whether he was an employee within the meaning
of § 7511. Accordingly, we affirm the Board's dismissal of Nasuti's adverse action appeal.


Finally, with respect to Nasuti's claim under the Back Pay Act, the statute permits recovery of
back pay for an employee *900  subject to an unlawful personnel action. Bosley v. Merit Sys. Prot.
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Bd., 162 F.3d 665, 667–68 (Fed.Cir.1998). It does not, however, provide an independent basis for
Board jurisdiction. Id. at 668. The Board therefore correctly dismissed Nasuti's freestanding back
pay claims for lack of jurisdiction.


We have considered Nasuti's remaining arguments and find them unpersuasive. For example,
we conclude that the Board did not err in concluding that his termination was the only relevant
personnel action.


We affirm the Board's dismissal of Nasuti's adverse action appeal and his claim under the Back Pay
Act. We vacate the Board's determination that it lacked jurisdiction over Nasuti's WPA allegation
regarding inadequate body armor and remand for further proceedings addressing that alleged
disclosure only. We affirm the Board's jurisdictional conclusions regarding Nasuti's other alleged
disclosures.


AFFIRMED–IN–PART, VACATED–IN–PART, REMANDED


No costs.


All Citations


504 Fed.Appx. 894, 2013 WL 163827


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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9 Cal.5th 488
Supreme Court of California.


NATIONAL LAWYERS GUILD, SAN FRANCISCO
BAY AREA CHAPTER, Plaintiff and Respondent,


v.
CITY OF HAYWARD et al., Defendants and Appellants.


S252445
|


May 28, 2020


Synopsis
Background: Records requester filed petition for writ of mandate against city, challenging city's
allocation of costs to requester for time city employees spent editing out exempt material from
digital police body camera footage. The Superior Court, Alameda County, No. RG15785743,
Evelio Grillo, J., granted petition. City appealed. The First District Court of Appeal, Jenkins, J.,
27 Cal.App.5th 937, 238 Cal.Rptr.3d 505, reversed and remanded. Review was granted.


[Holding:] The Supreme Court, Kruger, J., held that city could not charge requesters for time city
employee spent editing videos to redact exempt, but otherwise producible, data.


Reversed and remanded.


Cuellar, J., filed concurring opinion.


Procedural Posture(s): On Appeal; Petition for Writ of Mandate.


West Headnotes (11)


[1] Records General disclosure requirements; freedom of information
The California Public Records Act (PRA) was enacted for the purpose of increasing
freedom of information by giving members of the public access to records in the possession
of state and local agencies. Cal. Gov't Code § 6250 et seq.
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[2] Records Fees and Charges
“Direct costs of duplication,” which may be allocated to the requester pursuant to the
California Public Records Act (PRA), covers the cost of running the copy machine, and
conceivably also the expense of the person operating it, while excluding any charge for
the ancillary tasks necessarily associated with the retrieval, inspection, and handling of the
file from which the copy is extracted. Cal. Gov't Code § 6253(b).


[3] Records Fees and Charges
Nonchargeable ancillary costs under the California Public Records Act (PRA) include staff
time involved in searching the records, reviewing records for information exempt from
disclosure under law, and deleting such exempt information. Cal. Gov't Code § 6253(b).


[4] Records Fees and Charges
With respect to non-electronic records, the California Public Records Act (PRA) requires
requesters to pay direct duplication costs, but they are not required to pay the government
agencies' costs of redacting the record. Cal. Gov't Code § 6253(b).


[5] Statutes Construction based on multiple factors
If statutory language is clear in context, a court's work in interpreting the statute is at an
end; if it is not clear, the court may consider other aids, including the statute's legislative
history.


1 Cases that cite this headnote


[6] Records Duty to create requested material
Although the California Public Records Act (PRA) sometimes requires agencies to
construct records for public release, agencies need not draft summary or explanatory
material, perform calculations on data, or create inventories of data in response to a records
request. Cal. Gov't Code § 6253.9(b).


[7] Records Fees and Charges
California Public Records Act (PRA) section providing that public agencies may recover
the costs associated with producing a copy of an electronic record, including the cost to
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construct a record when the request would require data extraction, permits the shifting of
costs uniquely associated with the production of electronic record copies, including the
need to retrieve responsive data in order to produce a record that can be released to the
public, but not the costs of redacting exempt information from the record. Cal. Gov't Code
§ 6253.9(b)(2).


[8] Records Fees and Charges
Term “extraction,” within California Public Records Act (PRA) section providing that
public agencies may recover the costs associated with producing a copy of an electronic
record, including the cost to construct a record when the request would require data
extraction, includes retrieving responsive data from an unproducible government database,
for example, pulling demographic data for all state agency employees from a human
resources database and producing the relevant data in a spreadsheet, but the term does not
cover every process that might be colloquially described as taking information out; it does
not, for example, cover time spent searching for responsive records in an e-mail inbox or
a computer's documents folder, nor does it cover the cost of redacting exempt data from
otherwise producible electronic records. Cal. Gov't Code § 6253.9(b)(2).


[9] Records Fees and Charges
California Public Records Act (PRA) did not permit city to charge requesters for time city
employee spent searching website for responsive videos from police body camera footage,
reviewing videos, downloading them to DVDs, and confirming their download, where
employee did not extract responsive data from any video. Cal. Gov't Code § 6253.9(b)(2).


[10] Records Fees and Charges
California Public Records Act (PRA) did not permit city to charge requesters for time
city employee spent editing videos from police body camera footage to redact exempt, but
otherwise producible, data, where employee did not extract data to produce new videos;
rather, employee separated audio and visual material, spliced out exempt data from each
set of material, and then saved redacted video as new file. Cal. Gov't Code § 6253.9(b)(2).


[11] Mandamus Presentation and reservation in lower court of grounds of review
Supreme Court would not address in the first instance, on appeal in mandamus proceeding,
city's argument that California Public Records Act (PRA) permitted it to charge requester
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for time city employee spent searching website for, locating, and collecting responsive
videos from police body camera footage, where neither trial court nor the Court of Appeal
addressed that argument. Cal. Gov't Code § 6253.9(b)(2).


Witkin Library Reference: 2 Witkin, Cal. Evidence (5th ed. 2012) Witnesses, § 297
[Right To Inspect and Copy; In General.]


**595  ***126  First Appellate District, Division Three, A149328, Alameda County Superior
Court, RG15785743, Evilio M. Grillo, Judge
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Opinion


Opinion of the Court by Kruger, J.


**596  ***127  *491  This case concerns the costs provisions of the California Public Records
Act (Gov. Code, § 6250 et seq.). As a general rule, a person who requests a copy of a government
record under the act must pay only the costs of duplicating the record, and not other ancillary
costs, such as the costs of redacting material that is statutorily exempt from public disclosure.
(Id., § 6253, subd. (b); id., § 6253.9, subd. (a)(2); see County of Santa Clara v. Superior Court
(2009) 170 Cal.App.4th 1301, 1336, 89 Cal.Rptr.3d 374 (County of Santa Clara).) But a special
costs provision specific to electronic records, Government Code section 6253.9, subdivision (b)
(2), says that in *492  addition to paying for duplication costs, requesters must pay for the costs
of producing copies of electronic records if producing the copies “would require data compilation,
extraction, or programming.” Here, the City of Hayward seeks to charge a records requester for
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approximately 40 hours its employees spent editing out exempt material from digital police body
camera footage. The City claims that these costs are chargeable as costs of data extraction **597
under section 6253.9, subdivision (b)(2). We conclude the term “data extraction” does not cover
the process of redacting exempt material from otherwise disclosable electronic records. The usual
rule therefore applies, and the City must bear its own redaction costs.


I.


A.


[1] The California Public Records Act (PRA) establishes a right of public access to government
records. “Modeled after the federal Freedom of Information Act (5 U.S.C. § 552 et seq.), the
PRA was enacted for the purpose of increasing freedom of information by giving members of the
public access to records in the possession of state and local agencies.” (Los Angeles County Bd.
of Supervisors v. Superior Court (2016) 2 Cal.5th 282, 290, 212 Cal.Rptr.3d 107, 386 P.3d 773.)
In enacting the statute in 1968, the Legislature declared this right of access to be “a fundamental
and necessary right of every person in this state” (Gov. Code, § 6250)—a declaration ratified by
voters who amended the California Constitution in 2004 to secure a “right of access to information
concerning the conduct of the people's business” (Cal. Const., art. I, § 3, subd. (b)(1), added by
Prop. 59, Gen. Elec. (Nov. 2, 2004)). (See Los Angeles County Bd. of Supervisors, at p. 290, 212
Cal.Rptr.3d 107, 386 P.3d 773.)


The Legislature that enacted the PRA recognized that increased access to government information
can have both intangible and tangible costs, and it crafted the PRA accordingly. First, and most
important, the Legislature recognized that increased public access to government records can come
at the expense of personal privacy and other important confidentiality interests. To mitigate these
sorts of intangible costs, the Legislature crafted “numerous exceptions to the [PRA's] requirement
of public disclosure.” ( ***128  International Federation of Professional & Technical Engineers,
Local 21, AFL-CIO v. Superior Court (2007) 42 Cal.4th 319, 329, 64 Cal.Rptr.3d 693, 165 P.3d
488, citing Gov. Code, § 6254.) The PRA's exemptions permit public agencies to withhold a variety
of records—or reasonably segregable portions of records—to protect confidential information.
(Gov. Code, §§ 6253, subd. (a), 6254.) Many of these exemptions “are designed to protect
individual privacy” (International Federation, at p. 329, 64 Cal.Rptr.3d 693, 165 P.3d 488)—for
example, the exemption for “[p]ersonnel, medical, or similar files, the disclosure of which *493
would constitute an unwarranted invasion of personal privacy” (Gov. Code, § 6254, subd. (c)). But
the exemptions are designed to protect other interests as well, including, for example, the interest
in law enforcement's ability to effectively perform its duties. (See id., § 6254, subd. (f) [exempting
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“[r]ecords of complaints to, or investigations conducted by, or records of intelligence information
or security procedures of ... any state or local police agency”].)


At the same time, the Legislature also recognized that increased public access to government
information has costs of the more tangible, dollars-and-cents variety. Before providing access to
requested records, public agencies need to locate and collect records, determine which records
are responsive, determine whether any portions of responsive records are exempt from disclosure,
convert the records into a reviewable format, and, if requested, create a copy of the record. To
complete these tasks generally requires personnel time as well as the use of office equipment and
supplies—all of which comes with a price tag. The PRA acknowledges as much and allocates
certain costs to the requester, while others must be borne by the agency responding to the requests.


[2]  [3]  [4] Precisely which costs may be allocated to the requester depends on the format
of the requested record. Since 2000, the PRA has distinguished between nonelectronic records
(sometimes referred to as “paper records,” though the record may be in another nonelectronic
medium, such as audiotape) and electronic records. Paper records are governed by a general
costs provision, enacted in its earliest form by the original statute in 1968. (Gov. Code, former
§ 6257, added by Stats. 1968, ch. 1473, § 39, pp. 2947–2948.) Under that provision, today
codified in Government Code section 6253, subdivision (b), a person requesting copies of a
government **598  record must pay “fees covering direct costs of duplication, or a statutory
fee if applicable.” The reference to “direct costs of duplication” has long been understood to
cover “the ‘cost of running the copy machine, and conceivably also the expense of the person
operating it’ while excluding any charge for ‘the ancillary tasks necessarily associated with the
retrieval, inspection and handling of the file from which the copy is extracted.’ ” (County of Santa
Clara, supra, 170 Cal.App.4th at p. 1336, 89 Cal.Rptr.3d 374, quoting North County Parents
Organization v. Department of Education (1994) 23 Cal.App.4th 144, 148, 28 Cal.Rptr.2d 359
(North County).) Nonchargeable ancillary costs include “staff time involved in searching the
records, reviewing records for information exempt from disclosure under law, and deleting such
exempt information.” (North County, at p. 146, 28 Cal.Rptr.2d 359.) 1  At least with respect to
***129  *494  nonelectronic records, then, requesters are required to pay “direct” duplication
costs, but they are not required to pay the government agencies' costs of redacting the record.


1 The North County court interpreted the term “direct costs of duplication” in Government
Code former section 6257 (repealed by Stats. 1998, ch. 620, § 10, p. 4121). Government Code
section 6253, subdivision (b) replaced section 6257 and uses substantially similar language.
(Stats. 1998, ch. 620, § 5, p. 4120 [enacting § 6253].)


Before the statute was amended in 2000, there were no special rules for records kept in electronic
format. Agencies had wide discretion to produce electronic records “in a form determined by the
agency”—that is, in any form the agency saw fit. (Gov. Code, former § 6253, subd. (b), added by
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Stats. 1998, ch. 620, § 5, p. 4120.) Exercising this discretion, many agencies chose to print out
their electronic records and produce them in paper format. This approach allowed the agencies to
recover the direct costs of duplicating the paper copies, even though producing duplicates of the
records in an electronic format would have been significantly cheaper. (See Sen. Com. on Judiciary,
Analysis of Assem. Bill No. 2799 (1999–2000 Reg. Sess.) as amended June 22, 2000, p. 3.)


To account for differences in the costs of producing electronic versus paper records, the 2000
amendment introduced specific rules for the production of records held in electronic format.
(Stats. 2000, ch. 982, § 2, p. 7142; see Sen. Com. on Judiciary, Analysis of Assem. Bill No.
2799 supra as amended June 22, 2000, pp. 3–4.) In newly added Government Code section
6253.9 (section 6253.9), the Legislature cabined agencies' discretion by requiring them to make
nonexempt electronic records available in “any electronic format in which [the agency] holds the
information.” (§ 6253.9, subd. (a)(1), added by Stats. 2000, ch. 982, § 2, p. 7142.) The amendment
also created cost shifting rules specific to the production of copies of electronic records. (Stats.
2000, ch. 982, § 2, p. 7142.)


After the 2000 amendments, the ordinary rule is the same for electronic records as paper records:
Requesters must pay direct duplication costs (although the statute now specifies that in the case
of electronic records, the “cost of duplication shall be limited to the direct cost of producing
a copy of a record in an electronic format”). (§ 6253.9, subd. (a)(2).) But the statute provides
an exception specific to electronic records: Notwithstanding the usual limitations on chargeable
costs, “the requester shall bear the cost of producing a copy of the record, including the cost to
construct a record, and the cost of programming and computer services necessary to produce a
copy of the record” if one of two conditions applies. (Id., subd. (b).) First, the requester must pay
these additional costs if “the public agency would be required to produce a copy of an electronic
record and the record is one that is produced only at otherwise regularly scheduled intervals.” (Id.,
subd. (b)(1).) Second, the requester must pay the costs if “[t]he request would *495  require data
compilation, extraction, or programming to produce the record.” (Id., subd. (b)(2).) This case
concerns the latter condition.


B.


In December 2014, demonstrations erupted in Berkeley, protesting grand jury decisions not to
indict the police officers involved in the deaths of Eric Garner and Michael **599  Brown, both
unarmed African-American men. The Hayward Police Department provided mutual aid to the
City of Berkeley in policing the demonstrations. After the demonstrations were over, plaintiff
National Lawyers Guild, San Francisco Bay Area Chapter (NLG) submitted a public records
request to the Department, seeking 11 categories of records relating to the Department's actions
in policing the demonstrations. The requested records included relevant communications made
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during the demonstrations, operations and ***130  command center logs, and various reports, as
well as records identifying supervisory and command officers who had approved certain police
tactics used at the demonstrations and records relating to the use of those tactics. Soon after, NLG
submitted a followup request for related records.


The Department's records administrator and custodian of records, Adam Perez, was responsible for
identifying records responsive to the requests. For both requests, Perez first identified responsive
text-based electronic records, such as written reports, logs, operational plans, and e-mails. He
reviewed these documents for potential exemptions under the PRA and redacted them accordingly.
He then converted the documents to portable document format (PDF), and they were emailed
to NLG. NLG was never charged the costs to produce the copies of these text-based electronic
records.


Perez next identified other types of electronic records potentially responsive to NLG's requests.
Several Hayward officers policing the demonstrations were equipped with body-worn cameras.
Though NLG had not explicitly requested videos from these cameras, Perez believed certain
videos might be responsive. In the City of Hayward, police officers upload digital video from their
body-worn cameras to an online digital evidence management system known as Evidence.com,
which stores videos and other digital evidence on the Internet. From Evidence.com, videos can be
downloaded in MP4 format to DVDs for production, storage, or other uses. On average the City
collects more than 1,000 hours of body-worn camera video per month.


Because Perez did not have access to Evidence.com, he asked the City's information technology
manager of public safety, Nathaniel Roush, to search Evidence.com for videos responsive to
NLG's requests. Perez provided Roush with 15 search criteria, and Roush searched Evidence.com
using these *496  criteria, identifying 141 videos totaling approximately 90 hours. Roush
quickly reviewed the videos, downloaded them to DVDs, and confirmed they had successfully
downloaded. This whole process—searching, reviewing, downloading, and confirming the
download—took Roush 4.9 hours. Roush did not edit or redact the videos. Roush then gave the
DVDs to Perez.


Perez reviewed the videos to determine whether they contained material exempt from disclosure
under the PRA. After a cursory review, he concluded they contained exempt material, including
personal medical information and law enforcement tactical security measures. 2  (See Gov. Code,
§ 6254, subds. (c), (f).) After researching the best means for removing exempt audio and visual
material from the videos, Perez downloaded the free video-editing software Windows Movie
Maker. Perez quickly realized that editing 90 hours of video would be unduly burdensome, so,
through the City Attorney's Office (City Attorney), the Department asked NLG to narrow its
request. NLG complied, requesting six specific hours of video from the demonstrations. Perez
worked with Roush to identify the six hours of video on Evidence.com and to download the videos
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to DVDs. The City did not charge NLG for any of Perez's or Roush's staff time completing these
tasks.


2 NLG does not challenge the City's determination that certain portions of the videos are
exempt under the PRA.


With the narrower set of videos in hand, Perez began the editing process. First, he identified the
exact visual and audio segments ***131  that were exempt. Next, he used Windows Movie Maker
to remove all exempt audio and visual material from the video files. Before he could remove the
exempt audio segments, he had to separate the audio and **600  visual material by taking out all
of the audio material from each MP4, saving that audio material as an MP3, and reuploading the
MP3 audio file into Windows Movie Maker. Last, he saved the edited videos as new MP4 files
and downloaded them to a thumb drive storage device. This editing process took Perez 35.3 hours.


The City Attorney then informed NLG that the videos were available for pickup. But the
City Attorney warned NLG that before anyone could pick up the videos NLG would need to
pay the City's costs to produce the videos. The City invoiced NLG $2,938.58 3 —$1 for the
“DVD” (actually a thumb drive) containing the edited video copies and the remainder for 40.2
hours of staff time spent preparing the videos for production, consisting of 4.9 hours of Roush's
time and 35.3 hours of Perez's time, as detailed above. NLG paid the invoiced amount under protest
and received the videos.


3 The record shows that the City invoiced NLG $2,938.55. But the parties, the pleadings, and
the trial court all state the invoiced amount as $2,938.58, so for present purposes we will
also spot the parties the extra 3 cents.


*497  Soon after, NLG requested additional footage from the demonstrations. The City's staff
followed substantially the same procedure outlined above to identify and edit the videos. 4  The
City invoiced NLG $308.89 for the $1 “DVD” and the staff time to produce the videos. NLG again
paid the amount under protest, and the City produced the videos to NLG.


4 Though Perez edited the second set of responsive videos, the record indicates the videos
were located in Evidence.com by Chris Gomes, not by Roush. The record does not indicate
whether Gomes followed the same process as Roush in locating the videos and whether his
time was similarly billed. But because none of the parties has raised the point, we will assume
there were no material differences in the handling of the second set of videos.


After requesting the second set of videos, but before receiving them, NLG filed a petition for
declaratory and injunctive relief and writ of mandate against the City and relevant City officials
(collectively, Hayward). NLG sought a refund of the money it had paid to receive the first set
of videos and a writ of mandate or injunction requiring immediate production of the second set
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of videos without costs beyond those necessary to copy the videos. Later, after paying for and
receiving the second set of videos, NLG moved for a peremptory writ of mandate, arguing that
Hayward's charges were excessive and seeking a refund of the money it had paid beyond the direct
costs of duplicating the videos. Hayward argued in response that the invoiced costs were justified
under the PRA because the City's staff had performed data extraction and compilation, as allowed
under section 6253.9, subdivision (b)(2) (section 6253.9(b)(2)). 5


5 Hayward also argued the costs were justified under Government Code section 6255 (section
6255), the PRA's “catchall exemption.” (Id., subd. (a) [“The agency shall justify withholding
any record by demonstrating ... that on the facts of the particular case the public interest
served by not disclosing the record clearly outweighs the public interest served by disclosure
of the record.”].) The trial court disagreed, and Hayward did not appeal that ruling. (National
Lawyers Guild v. City of Hayward (2018) 27 Cal.App.5th 937, 945, fn. 5, 238 Cal.Rptr.3d
505 (National Lawyers Guild).)


The trial court disagreed with Hayward, holding that “the phrase ‘data compilation, ***132
extraction, or programming to produce the record’ ” does not include “making a redacted version
of an existing public record.” Instead, this exception “applies only when a [ ]PRA request requires
a public agency to produce a record that does not exist without compiling data, extracting data or
information from [an] existing record, or programing a computer or other electronic devise [sic] to
retrieve the data.” The trial court thus found that Hayward's charges were unjustified and granted
the petition for writ of mandate, directing Hayward to refund to NLG the charges for the City's
staff time.


The Court of Appeal reversed, agreeing with Hayward that section 6253.9(b)(2) entitled Hayward
to recover its costs for redacting the videos as *498  an “extraction” of data necessary to produce
the record. (National Lawyers Guild, supra, 27 Cal.App.5th at p. 941, 238 Cal.Rptr.3d 505.)
Finding the meaning of the term “extraction” to be ambiguous, **601  the Court of Appeal relied
on the legislative history of section 6253.9(b)(2). The court explained that before subdivision (b)
(2) was added to the bill enacting section 6253.9, several groups had opposed the bill on grounds
that it failed to address the costs of redacting electronic records; after subdivision (b)(2) was added,
most of the opposition was withdrawn. The court concluded from this that “lawmakers were ...
aware the cost of redacting exempt information from electronic records would in many cases
exceed the cost of redacting such information from paper records,” and therefore chose to make
redaction costs recoverable under section 6253.9(b)(2). (National Lawyers Guild, at p. 951, 238
Cal.Rptr.3d 505.) The court thus held that Hayward could recover its costs to construct a copy of
the police body camera video recordings for disclosure purposes, including the “costs to acquire
and utilize special computer programming (e.g., the Windows Movie Maker software) to extract
exempt material from otherwise disclosable electronic public records.” (Ibid.) We granted review.
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II.


A.


[5] The issue before us is one of statutory interpretation, so we begin by looking to the statutory
language. If the language is clear in context, our work is at an end. If it is not clear, we may consider
other aids, including the statute's legislative history. (Sierra Club v. Superior Court (2013) 57
Cal.4th 157, 165–166, 158 Cal.Rptr.3d 639, 302 P.3d 1026 (Sierra Club).)


The PRA provides that public agencies may recover the costs associated with producing a copy of
an electronic record, “including the cost to construct a record, and the cost of programming and
computer services necessary to produce a copy of the record” (§ 6253.9, subd. (b)) when “[t]he
request would require data compilation, extraction, or programming to produce the record” (§
6253.9(b)(2)). The question here is what the Legislature meant by the term “extraction.” The
PRA does not define the term. Hayward argues “extraction” ordinarily is used to mean “taking
something out,” a usage broad enough to cover the act of redacting information from an electronic
record before that record is released to the requester. By contrast, NLG argues the term “extraction”
refers, in context, to a process of retrieving responsive information from a government repository
in order to produce the responsive information in a newly constructed record. On this narrower
understanding, extraction costs would include, for example, exporting responsive data from a large
government database into a spreadsheet in order to *499  produce the spreadsheet, but they would
not include time spent redacting personally identifiable or other confidential information ***133
from the spreadsheet once constructed.


As the Court of Appeal in this case observed, both views find some support in common
dictionary definitions of “extraction.” The verb “extract” is commonly defined to mean “to
draw forth” or “to pull out (as something embedded or otherwise firmly fixed) forcibly or with
great effort.” (Webster's 3d New Internat. Dict. (2002) p. 806 (Webster's Third).) This dictionary
definition is capacious enough to encompass Hayward's broad interpretation as well as NLG's
narrower one. (National Lawyers Guild, supra, 27 Cal.App.5th at pp. 947–948, 238 Cal.Rptr.3d
505.) 6


6 There are, of course, other common definitions for the word “extract.” One such definition,
particular to the manipulation of text, is “to select (excerpts) and copy out or cite.” (Webster's
Third, supra, at p. 806; see also American Heritage Dict. (4th ed. 2000) p. 629 [“[t]o derive
or obtain (information, for example) from a source”].) This definition, with its connotation
of deriving materials from a source, is more consistent with NLG's narrower interpretation
of “extraction” as referring to a process of selecting and pulling out responsive data from
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government repositories to create a producible record. But we find these common definitions
less instructive than the more technical usage of the term described below.


But general-purpose dictionary definitions are not always the most reliable guide to statutory
meaning; sometimes context suggests that the Legislature may have been using a term in a more
technical or specialized way. (See, e.g., Nelson v. Dean (1946) 27 Cal.2d 873, 879, 168 P.2d
16.) **602  Section 6253.9, subdivision (b) (section 6253.9(b)) is, broadly speaking, a technical
provision; it allocates the costs of “programming and computer services” and of similar processes
required to produce copies of electronic records. (Ibid.) The term “extraction” itself appears as
the middle item in a list of such technical processes, sandwiched between “data compilation” and
“programming.” (§ 6253.9(b)(2).) Given the evident technical focus of section 6253.9(b), it makes
sense to consider the more technical usage of the term.


In the field of computing, the term “data extraction” does encompass a process of taking data
out, but it is generally used to refer to a process of retrieving required or necessary data for
a particular use, rather than omitting or deleting unwanted data. One computing dictionary, for
example, defines the term “extract” as meaning “to remove required data or information from a
database.” (Collin, Dict. of Computing (4th ed. 2002) p. 139, italics added; cf. id. at p. 310 [defining
“retrieve” as “to extract information from a file or storage device”].) Other technical sources
define extraction similarly to mean retrieving data for further processing, analysis, or storage, as
opposed to simply removing unwanted data. (See, e.g., Neamtu et al., Frontiers in Data Science
(Dehmer & Emmert-Streib edits., 2018) ch. 7, p. 217 [defining “data extraction” as *500  “[t]he
act or process of retrieving data out of (usually unstructured or poorly structured) data sources
for further data processing or data storage”].) This more technical meaning is familiar in modern
parlance, as numerous judicial opinions attest. (E.g., People v. Delgado (2018) 27 Cal.App.5th
1092, 1105, 238 Cal.Rptr.3d 697 [using “data extraction” to refer to retrieving information from
criminal defendant's cell phone]; Vasquez v. California School of Culinary Arts, Inc. (2014) 230
Cal.App.4th 35, 43, 178 Cal.Rptr.3d 10 [“Under federal law, a nonparty cannot avoid complying
with a subpoena seeking electronically stored information on the ground that it must create new
code to format and extract that information from its existing systems.”].)


***134  NLG's view aligns with this more technical usage of the term “extraction,” as well as with
the particular context in which the term appears in section 6253.9(b)(2). Understood in this more
technical way, the term “extraction” conveys an idea unique to the production of electronic records.
It generally refers to a particular technical process—a process of retrieving data from government
data stores—when this process is “require[d]” (§ 6253.9(b)(2)) or “necessary to produce” a record
suitable for public release (§ 6253.9(b)).


The process to which Hayward refers, by contrast, is not unique to the field of electronic records;
redacting exempt material is a process common to the production of virtually every kind of public
record, whether in paper or electronic format. The PRA has long had a term for this process:
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“deletion.” (Gov. Code, § 6253, subd. (a) [requiring public agencies to allow inspection of “[a]ny
reasonably segregable portion of a record ... after deletion of the portions that are exempted by
law”].) The Legislature's decision to use “extraction” instead of “deletion” when it enacted section
6253.9(b)(2) suggests an intent to convey a different idea. (See Rashidi v. Moser (2014) 60 Cal.4th
718, 725, 181 Cal.Rptr.3d 59, 339 P.3d 344 (Rashidi) [“ ‘Ordinarily, where the Legislature uses
a different word or phrase in one part of a statute than it does in other sections or in a similar
statute concerning a related subject, it must be presumed that the Legislature intended a different
meaning.’ ”].) 7


7 In fact, when the Legislature added the term “extraction” to section 6253.9(b)(2), it did the
same to section 6253, the provision that provides for the “deletion” of exempt material.
(Gov. Code, § 6253.9, subd. (a).) Section 6253, subdivision (c)(4), which was also added
by the 2000 amendment, provides that the deadline for responding to a PRA request may
be extended because of “unusual circumstances,” including “[t]he need to compile data, to
write programming language or a computer program, or to construct a computer report to
extract data.” (Gov. Code, § 6253, subd. (c)(4), added by Stats. 2000, ch. 982, § 1, p. 7141.)
The Legislature's use of both “deletion” and “extract” in the very same section of the statute
reinforces the conclusion that the terms were intended to convey distinct meanings. (See
Rashidi, supra, 60 Cal.4th at p. 725, 181 Cal.Rptr.3d 59, 339 P.3d 344.)


**603  As a practical matter, reading section 6253.9(b)(2) to cover the costs of redacting electronic
records would create peculiar distinctions between paper *501  records and electronic ones. It
would mean, for example, that an agency could charge for the time spent redacting an electronic
version of a document even though it could not charge for time spent redacting a hard copy of the
very same document. (See Gov. Code, § 6253, subd. (b); North County, supra, 23 Cal.App.4th at
p. 148, 28 Cal.Rptr.2d 359.) Given that section 6253.9 was enacted in large part to provide a less
expensive alternative to paper production, an interpretation that would allow agencies routinely to
charge requesters more for the electronic version seems unlikely.


Responding to this concern at oral argument, counsel for Hayward emphasized that one general
definition of “extraction” refers not just to “taking something out,” but to “taking out” with “special
effort.” Counsel suggested we could therefore construe section 6253.9(b)(2) to mean that redaction
costs may be shifted to the requester if, but only if, a court finds that special effort was required
to redact the record given technology reasonably available at the time. So, for example, a court
could conclude that section 6253.9(b)(2) covers the cost of redacting the videos here (because of
the significant staff time and effort required to operate the editing program), but that the statute
would not cover redacting records in PDF, a task that is ***135  much simpler and requires less
specialized technology and expertise. Moreover, courts could conclude that redactions that count
as “extraction” today may not count as “extraction” tomorrow: Although the video redaction at
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issue here might have required special effort in 2015, advances in technology may one day make
video redaction more routine and thus not chargeable as data extraction costs.


We doubt the Legislature intended us to read quite so much into the bare term “extraction.” A
different provision of the PRA, section 6255, does permit courts to consider context-specific
burdens associated with particular requests in deciding whether and how an agency must respond.
(See § 6255, subd. (a) [“The agency shall justify withholding any record by demonstrating ... that
on the facts of the particular case the public interest served by not disclosing the record clearly
outweighs the public interest served by disclosure of the record.”].) But section 6253.9(b)(2) does
not resemble section 6255. Nothing in section 6253.9(b)(2) suggests it was intended to require a
similar inquiry solely for purposes of cost shifting, with redaction costs deemed recoverable or not
depending on a court's case-specific evaluation of how hard it was for agency officials to perform
the redactions under current technological conditions.


Whatever problems its own interpretation may have, Hayward argues that NLG's interpretation is
unsupportable insofar as it would limit “extraction” to responses requiring the retrieval of data for
purposes of constructing a record for public release. In Hayward's view, this should be a null set,
because, as a general rule, the PRA (like the federal Freedom of Information Act, on which *502
the PRA was based) does not require agencies to “create new records to satisfy a request.” (Sander
v. Superior Court (2018) 26 Cal.App.5th 651, 665, 237 Cal.Rptr.3d 276 (Sander).)


Hayward's argument misunderstands the rule described in Sander. The PRA does sometimes
require agencies to construct records for public release. Section 6253.9(b) provides, after all, that
a “requester shall bear the cost of producing a copy of the record, including the cost to construct a
record.” (Italics added.) This language would serve no purpose if agencies were not, in appropriate
circumstances, in fact required to construct records.


[6] The rule to which Hayward refers is not a general prohibition on constructing records, as such,
but rather a prohibition on requiring agencies to generate new substantive content to respond to a
PRA request. The rule means that, for example, agencies need not draft summary or explanatory
material, perform calculations on data, or create inventories of data in response to a records request.
(See, e.g., Haynie v. Superior Court (2001) 26 Cal.4th 1061, 1075, 112 Cal.Rptr.2d 80, 31 P.3d 760
[“Preparing an inventory of potentially responsive records is not mandated by the [ ]PRA.”]; see
also, e.g., **604  NLRB v. Sears, Roebuck & Co. (1975) 421 U.S. 132, 161–162, 95 S.Ct. 1504,
44 L.Ed.2d 29 [“The [Freedom of Information] Act does not compel agencies to write opinions
in cases in which they would not otherwise be required to do so. It only requires disclosure of
certain documents which the law requires the agency to prepare or which the agency has decided
for its own reasons to create.”]; Students Against Genocide v. Dept. of State (D.C. Cir. 2001) 257
F.3d 828, 837 [rejecting argument that agencies must “produce new photographs at a different
resolution in order to mask the capabilities of the reconnaissance systems that took them”].) But the
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rule does not mean that an agency may disregard a ***136  request for government information
simply because the information must first be retrieved and then exported into a separate record
before the information can be released.


Sander, supra, 26 Cal.App.5th 651, 237 Cal.Rptr.3d 276, itself explained the distinction. Plaintiffs
there requested records reflecting California Bar Examination applicants' personally identifying
characteristics, like race, law school, grade point average, bar exam score, and year of law school
graduation. (Id. at p. 655, 237 Cal.Rptr.3d 276.) To protect applicant privacy, the requester-
plaintiffs proposed four different protocols the agency could use to “de-identify or ‘anonymize’ ”
the data requested. (Id. at p. 658, 237 Cal.Rptr.3d 276.) Each of these protocols “ ‘require[d] the
State Bar to recode its original data into new values’ ” (id. at p. 667, 237 Cal.Rptr.3d 276 [quoting
trial court]), including through “recoding and binning” 8  data (id. at p. 659, 237 Cal.Rptr.3d 276),
“[data] suppression (removing information from data that might be identifying), *503  adding
‘random noise,’ scrambling data or generalizing fields of information, or swapping values for
generalized values” (id. at p. 660, 237 Cal.Rptr.3d 276). In rejecting these proposals as outside
the scope of the PRA, the court held the PRA does not require “reprogramming computerized
data to create new records”—that is, it does not require agencies to “undertake programming
that would assign new or different values to existing data, replace groups of data with median
figures or variables, and collapse and band data into newly defined categories.” (Id. at p. 669, 237
Cal.Rptr.3d 276.) By contrast, the court recognized, the PRA does require agencies to gather and
segregate disclosable electronic data and to “perform data compilation, extraction or computer
programming if ‘necessary to produce a copy of the record.’ ” (Ibid., quoting § 6253.9(b).) But
“segregating and extracting data is a far cry from requiring public agencies to undertake the
extensive ‘manipulation or restructuring of the substantive content of a record’ ” the requester in
that case had proposed. (Ibid.) Put differently, the PRA does not relieve agencies of the obligation
to retrieve data to construct disclosable records; it instead protects them from any obligation to
generate new substantive content for purposes of public release. NLG's interpretation is perfectly
consistent with that requirement.


8 “Binning refers to the practice of grouping and segregating data of reasonably equivalent
values into a single group or set.” (Sander, supra, 26 Cal.App.5th at p. 659, fn. 3, 237
Cal.Rptr.3d 276.)


[7] In short, NLG's interpretation is more than supportable; it is the interpretation that more readily
comports with the statutory text. Under that interpretation, section 6253.9(b)(2) permits the shifting
of costs uniquely associated with the production of electronic record copies—including, as relevant
here, the need to retrieve responsive data in order to produce a record that can be released to the
public—but not the costs of redacting exempt information from the record. This interpretation
fits with the typical usage of the term “data extraction,” as well as with the usage of the term in
related statutory provisions. Even so, the statute does not wholly foreclose Hayward's argument for
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shifting redaction costs, so we may consider other indicia of the Legislature's intent to determine
the meaning of the statute. (See Sierra Club, supra, 57 Cal.4th at p. 166, 158 Cal.Rptr.3d 639,
302 P.3d 1026.)


B.


We turn, then, to the legislative history. As explained above, before the Legislature ***137
enacted section 6253.9, agencies had discretion **605  to produce electronic records in any format
they wished. (Gov. Code, § 6253, subd. (b), added by Stats. 1998, ch. 620, § 5, p. 4120.) Many
agencies exercised this discretion to convert electronic records, which were often inexpensive to
produce, into paper records, for which the agencies could recover often greater “direct costs of
duplication” under Government Code section 6253, subdivision (b). (See Sen. Com. on Judiciary,
Analysis of Assem. Bill No. 2799, supra, as amended June 22, 2000, p. 3.) The central purpose
of the bill that enacted section 6253.9 was to “ensure quicker, more useful access to *504  public
records” by cabining this discretion. (Assem. Com. on Governmental Organization, Analysis of
Assem. Bill No. 2799 (1999–2000 Reg. Sess.) as introduced Feb. 28, 2000, p. 2.) To fulfill this
purpose, the bill required electronic records to be produced in electronic format. As a general rule,
agencies would recover only the costs of duplication, just as they do when they produce paper
records. But the bill was amended in June 2000 to add the special costs provision we are concerned
with here: If data compilation, extraction, or programming was required to produce the record, the
agency was entitled to recover the costs to perform those tasks. (See Assem. Bill No. 2799 (1999–
2000 Reg. Sess.) as amended June 22, 2000, 5, 7; § 6253.9, subds. (a)(2), (b)(2).)


Nothing in the legislative history explains precisely what the Legislature meant by its use of
“extraction” in the special costs provision, but this omission is itself telling. The overarching
motivation for section 6253.9 was to improve access to electronic records by capitalizing on
the relatively less expensive mechanisms for duplicating electronic records, as opposed to paper
ones. As NLG reads the statute, section 6253.9(b)(2) was designed to create a narrow allowance
for greater cost shifting based on the kinds of expenses that are unique to information kept in
electronic format. Under Hayward's interpretation, by contrast, section 6253.9(b)(2) was designed
to generally increase cost shifting for electronic records relative to paper records by making
redaction costs recoverable for the former but not the latter. Given the overarching motivation for
the provision, if the Legislature had intended to create such a disparity, we might expect the history
to contain some affirmative indication of that intent. But it does not.


To the extent we can discern anything instructive from the legislative history, the lessons are
generally consistent with NLG's view that the Legislature was primarily concerned with the costs
of retrieving information from government stores, as opposed to time spent redacting exempt
information. For example, in discussing Government Code section 6253, subdivision (c)(4)—
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the provision extending time limits for responding to records requests where data extraction is
required—the Senate Judiciary Committee bill analysis noted that “sometimes the information
or data requested is not in a central location nor easily accessible to the agency itself, and thus
would take time to produce or copy.” (Sen. Com. on Judiciary, Analysis of Assem. Bill No. 2799,
supra, as amended June 22, 2000, p. 9.) It is fair to conclude that when the Legislature used the
term “extraction” in section 6253.9(b)(2), it was similarly concerned with the process of retrieving
requested data that was not easily accessible in order to produce it, as opposed to redacting exempt
material.


Hayward points to other portions of the legislative record in an effort to show the Legislature
intended “extraction” to cover redaction costs. Hayward *505  argues, and the Court of Appeal
agreed, that this intent can be fairly discerned by considering the views of certain outside groups
that had ***138  objected to an earlier version of the bill that did not contain subdivision (b)
(2). Before subdivision (b)(2) was added to section 6253.9 in June 2000, these groups opposed
the bill because, among other things, it failed to account for costs associated with redacting
exempt information from electronic records; after the amendment was added, many of these groups
withdrew their opposition. From this, Hayward infers that subdivision (b)(2) was intended to
assuage opponents' concerns by allowing agencies to shift the costs of electronic redactions to
requesters.


Nothing in the record supports this inference. The opposition letters, of course, reflect only the
opinions of their writers—all interested **606  outside parties—and not those of the Legislature.
(See Hassan v. Mercy American River Hospital (2003) 31 Cal.4th 709, 723, 3 Cal.Rptr.3d 623, 74
P.3d 726 [“letters state the views of the writers, not the intent of the Legislature,” absent “support
for [the proposed] interpretation from any source within the Legislature itself”]; Altaville Drug
Store, Inc. v. Employment Development Department (1988) 44 Cal.3d 231, 238, fn. 6, 242 Cal.Rptr.
732, 746 P.2d 871; cf. People v. Dennis (1998) 17 Cal.4th 468, 501, fn. 7, 71 Cal.Rptr.2d 680, 950
P.2d 1035 [declining to take judicial notice of letters in support of a bill in part because they “simply
state[d] the views of two groups specially interested in supporting the bill's passage”].) Hayward
does point to a pre-amendment “Question and Answers” sheet by the bill's author acknowledging
the letter writers' concerns. But nothing in that document, or any other document in the available
legislative history, indicates the Legislature shared—much less acted on—the writers' concerns
about the costs of electronic redaction.


Nor is it fair to infer from the timing that subdivision (b)(2) must have been added to section
6253.9 to respond to redaction cost concerns, as opposed to any of the other concerns raised by
opponents of the bill. Those other concerns included worries about the cost of producing responsive
data stored in massive databases. (See Violet Varona-Lukens, California Association of Clerks
and Election Officials, letter to Assemblywoman Carole Migden, May 11, 2000, p. 2 [raising
concern that bill failed to address costs of providing requested information that, “due to the size
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or complexity of the database from which the information is extracted,” would be “extremely
burdensome to provide ... ‘on demand’ ”]; see also Assem. 3d reading analysis of Assem. Bill
No. 2799 (1999–2000 Reg. Sess.) as amended May 23, 2000, p. 3 [acknowledging concern of
some commentators that, before June 2000 amendments, bill did not address costs of “separating
disclosable electronic records from nondisclosable electronic records” “retain[ed] [in] massive
databases”].) It is entirely possible that the bill's opponents succeeded in persuading the Legislature
to address this concern about the costs *506  of retrieving responsive information from large
electronic repositories, but failed in their efforts to secure an amendment that would have shifted
redaction costs as well.


It is true, as Hayward notes, that many of the groups that had previously opposed the bill withdrew
their opposition after subdivision (b)(2) was added to section 6253.9. But the withdrawal letters do
not reflect an understanding that the new provision would cover redaction costs. Neither did the
author nor the bill's sponsor ever mention that the amendments would allow agencies to charge for
redaction costs. By contrast, at least one bill analysis suggests the bill as amended would not cover
redaction costs. That analysis noted the amended bill's “fiscal effect” would include “[p]otential
costs ... for workload in redacting nondisclosable electronic records from disclosable electronic
records,” without ***139  mentioning the possibility that public agencies might recover some of
those costs by charging requesters for time spent redacting exempt material. (Assem. Conc. Sen.
Amends. to Assem. Bill No. 2799 (1999–2000 Reg. Sess.) as amended July 6, 2000, p. 2.)


In sum, the legislative history offers little support for Hayward's proposed interpretation of section
6253.9(b)(2)'s extraction costs provision as covering the costs of redacting electronic records.
But it does clearly reflect other concerns, including the difficulties associated with retrieving
responsive data from massive, potentially intractable databases. The language of section 6253.9(b)
(2)—which permits charging requesters for the cost of “extract[ing]” data to produce or construct
electronic records—is consistent with that narrower focus.


[8] Neither the text of section 6253.9 nor its history permits us to comprehensively catalog what
types of processes will or will not qualify as “extraction” within the meaning of the statute, but
they do provide some guideposts. As the legislative history makes clear, the term is designed
to cover retrieving responsive data from an unproducible government database—for example,
pulling demographic data for all state agency employees from a human resources database and
producing the relevant data in a spreadsheet. But the term “extraction” does not **607  cover every
process that might be colloquially described as “taking information out.” It does not, for example,
cover time spent searching for responsive records in an e-mail inbox or a computer's documents
folder. Just as agencies cannot recover the costs of searching through a filing cabinet for paper
records, they cannot recover comparable costs for electronic records. Nor, for similar reasons, does
“extraction” cover the cost of redacting exempt data from otherwise producible electronic records.
That is the conclusion that best accords with the statutory text and the history of its enactment.
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*507  C.


To the extent any doubt remains, California's constitutional directive to “broadly construe[ ]” a
statute “if it furthers the people's right of access” confirms our conclusion that redaction costs are
not chargeable as costs of data extraction. (Cal. Const., art. I, § 3, subd. (b)(2).) All else being
equal, interpreting the term “extraction” in section 6253.9(b)(2) to cover redaction costs would
make it more difficult for the public to access information kept in electronic format. Redaction
costs are often nontrivial. Take this case, where NLG was charged more than $3,000 for six hours
of responsive video. For many requesters, such costs may be prohibitive. Article I, section 3 of the
state Constitution favors an interpretation that avoids erecting such substantial financial barriers
to access.


Hayward counters that shifting costs to the requester would actually improve public access to
electronic records. Hayward theorizes that allowing agencies to recoup redaction costs reduces
the overall burden on the agency, which in turn allows the agency to (1) produce records more
quickly; (2) redact records with greater fidelity to any claimed exemptions; and (3) rely less
frequently on the catchall exemption in section 6255, subdivision (a), the exemption permitting
agencies to withhold records where the public interest in nondisclosure “clearly outweighs” the
interest in disclosure. (See California Public Records Research, Inc. v. County of Stanislaus (2016)
246 Cal.App.4th 1432, 1451, 201 Cal.Rptr.3d 745 [suggesting time and convenience concerns, in
addition to cost concerns, ***140  affect public's ability to access records].)


While we do not doubt that greater funding for PRA compliance would yield many of the access
benefits Hayward describes, we are not convinced that shifting redaction costs to requesters is the
right way to secure those benefits under the statute. Redaction costs could well prove prohibitively
expensive for some requesters, barring them from accessing records altogether. Even if higher
costs to the agency mean slower disclosure rates or greater inconvenience to the requester, these
burdens on access are insignificant if the alternative is no access at all.


To the extent Hayward is concerned about being made to respond to overly burdensome requests
without adequate funding, the PRA does provide various solutions to ease those burdens. For
example, Government Code section 6253, subdivision (a) requires agencies to disclose nonexempt
portions of records only if they are “reasonably segregable” from portions exempted by law.
Section 6255, subdivision (a) allows agencies to withhold records if “the public interest served by
not disclosing the record clearly outweighs the public interest served by disclosure of the record,”
which may encompass requests that place undue burdens on an agency. (See *508  American
Civil Liberties Union Foundation v. Deukmejian (1982) 32 Cal.3d 440, 453, 186 Cal.Rptr. 235,
651 P.2d 822 [“Section 6255 speaks broadly of the ‘public interest,’ a phrase which encompasses
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public concern with the cost and efficiency of government.”].) And Government Code section
6253.1, subdivision (a)(3) allows agencies to suggest ways requesters can reduce practical barriers
to agency compliance with any request—a technique Hayward appears to have used in this very
case.


But no similar provisions protect requesters from costs that unduly burden their right of access
to government information. Consideration of that right favors a rule that avoids shifting routine
redaction costs as a condition of gaining the access the PRA promises. 9


9 In Fredericks v. Superior Court (2015) 233 Cal.App.4th 209, 238, 182 Cal.Rptr.3d 526, the
Court of Appeal suggested that an agency can recover costs under the PRA for “redaction of
information from confidential electronic records.” We disapprove Fredericks to the extent
it is inconsistent with this opinion.


**608  Hayward argues that requests for body camera footage present unique concerns for
government agencies with limited resources. We do not doubt the point. Video footage has a
unique potential to invade personal privacy, as well as to jeopardize other important public interests
that the PRA's exemptions were designed to protect. Redacting exempt footage can be time-
consuming and costly. But section 6253.9(b)(2) is not a provision directed to body camera footage
alone; it covers every type of electronic record, from garden-variety e-mails to large government
databases. Whether the unique burdens associated with producing body camera footage warrant
special funding mechanisms is a question only the Legislature can decide. We hold only that section
6253.9(b)(2), as presently written, does not provide a basis for charging requesters for the costs of
redacting government records kept in an electronic format, including digital video footage.


III.


Applying this understanding here, we conclude the trial court was correct to disallow the City's
charges for time its staff spent responding to NLG's requests.


***141  [9] The City charged for Nathaniel Roush's time spent searching Evidence.com for
responsive videos, reviewing videos, downloading them to DVDs, and confirming their download.
Roush never edited the videos; more specifically, he did not extract responsive data from any video.
Hayward does not argue Roush performed data extraction with respect to the videos. We agree
with this implicit concession. Roush's tasks of searching Evidence.com for *509  video records
and downloading them were akin to searching a filing cabinet for responsive paper records. Such
actions are not extraction under the PRA.
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[10] The City also charged for Adam Perez's time spent editing the videos. But to the extent Perez
merely deleted exempt data from the videos (i.e., redacted them), he did not “extract[ ]” data in
order to produce new videos within the meaning of section 6253.9(b)(2). This is not to say the
process was entirely straightforward. As Hayward notes, to delete the exempt data, Perez separated
the audio and visual material, spliced out the exempt data from each set of material, and then saved
the redacted video as a new MP4. But in video-editing terms, what Perez did was not substantively
different from using an electronic tool to draw black boxes over exempt material contained in a
document in electronic format. As noted, the paradigmatic example of when section 6253.9(b)
(2) applies is when the government agency is required to pull certain data from a large database
in order to construct a record that can be disclosed to the requester. In some cases, certainly, the
process to extract responsive data might also, simultaneously, separate out data that is exempt
from disclosure. But this is not such a case. What Perez did was simply perform redactions of an
otherwise producible record, albeit through technologically more advanced means.


[11] Hayward raises one final argument to justify at least some of its charged costs: It argues that
Roush performed “data compilation,” as the term is used in section 6253.9(b)(2), when he searched
for, located, and collected the responsive videos from Evidence.com. Neither the trial court nor
the Court of Appeal addressed this argument, and we decline to address it in the first instance. We
thus leave this argument, and any related forfeiture issues, for consideration on remand.


IV.


We reverse the judgment of the Court of Appeal and remand for further proceedings consistent
with this opinion.


Cantil-Sakauye, C. J., Chin, J., Corrigan, J., Liu, J., Cuéllar, J., and Groban, J., concurred.


We Concur by: Cuéllar, J.


Concur
Concurring Opinion by Justice Cuéllar
**609  The majority opinion concludes that when City of Hayward employees spent hours editing
out portions of digital body camera footage that were exempt from disclosure, those hours didn't
fall within the ambit of data “extraction” encompassed by Government Code section 6253.9,
subdivision (b)(2). 1  I agree but write separately to stress what *510  I take to ***142  be the
limited scope of our holding, and to anticipate the somewhat distinct variations on a theme this
case portends.
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1 All statutory references are to the Government Code unless otherwise noted.


The California Public Records Act (PRA; § 6250 et seq.) was enacted to further “access to
information concerning the conduct of the people's business,” which the Legislature characterized
as “a fundamental and necessary right of every person in this state.” (§ 6250.) Allowing
government agencies to charge potentially steep sums for mere redactions that must be routinely
performed by municipal employees for PRA requests — fees that could very well stand as
a practical obstacle to the public's right of access — would hinder that purpose. Nothing in
the statute's text or context demonstrates a legislatively enacted expectation that requesters of
government records pay for what Hayward employees did here: edit the responsive videos to redact
audio and visual material exempt from disclosure under the PRA.


But because such electronic data can be stored in nearly infinite ways, jurisdictions such as
Hayward can respond to public records requests using technologies that continue to evolve.
Imagine a not-so-distant future when government entities deploy more thoroughly automated,
artificially intelligent systems for responding to PRA requests. Such systems would likely weave
into a nearly seamless quilt –– either because of the software's design and functionality, or
because of how the relevant data were classified –– the search of government databases for
responsive records, their extraction from the databases, and the editing of portions of the data
exempt from disclosure. Such technology could readily help agencies be more accurate, efficient,
and thorough in responding to public records requests — and allow members of the public to
receive quicker access to government records. (See Gomez, MuckRock request data shows big
difference in backlogs between states  (Mar. 21, 2019) Muckrock <https://www.muckrock.com/
news/archives/2019/mar/21/feature-state-data/> [as of May 26, 2020] [average response times for
state public records requests filed through one organization range from 11 days in Vermont to 148
days in Oregon].) 2


2 All Internet citations in this opinion are archived by year, docket number, and case name at
<http://www.courts.ca.gov/38324.htm>.


This technology will also merit nuanced application of statutory provisions such as the one at issue
here. A “paradigmatic example of when section 6253.9(b)(2) applies” and requires payment to the
relevant government agency, the majority opinion explains, is when the agency “pull[s] certain data
from a large database in order to construct a record that can be disclosed to the requester.” (Maj.
opn., ante, 263 Cal.Rptr.3d at p. 141, 464 P.3d at p. 608 509.) What our opinion does not address
is how the statute ought to be interpreted if that function becomes part and parcel of tasks not
encompassed by “extraction” — such as editing *511  exempt material from responsive records.
Consider, for example, software that surveys records replete with metadata about matters such as
physical location and time, isolates responsive records, and retrieves only those portions of the
records that are relevant and not subject to an exemption under the PRA — without ever having to
delete information from an existing file. (See maj. opn., ante, at p. 263 Cal.Rptr.3d at p. 134, 464
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P.3d at p. 602 500 [government agencies may not charge requesters for the deletion of material
exempt from disclosure under the PRA].)


Someone eventually needs to pay for the development, refinement, and maintenance of such
technologies — even in a world ***143  where people and firms extensively use open source
**610  software and loss leading products. Although certain now-familiar business models pivot
on presenting the monetary costs of these systems to users as low enough to appear negligible or
even nonexistent, such products may impose a host of subtle or unexpected costs in other forms.
As we've observed, products that “attract[ ] users with ‘free’ and low-priced services” may in fact
lock in dependence on expensive support services, or enable private companies “to mine, exploit,
and market their users' data to third parties.” (Day & Stemler, Infracompetitive Privacy (2019) 105
Iowa L.Rev. 61, 63, fn. omitted; see also Newman, The Myth of Free (2018) 86 Geo. Wash. L.Rev.
513, 563 [product users “systematically underestimate the amount of information costs they are
willing to incur in exchange” for products that are advertised as “free”].) That software offered
by such business models may be suitable for public agencies in some situations doesn't remotely
mean it would make sense in every instance. (See, e.g., Paquette et al., Identifying the Security
Risks Associated with Governmental Use of Cloud Computing (2010) 27 Gov. Inf. Q. 245, 251
[“prevent[ing] unauthorized access to both data and code” and the “[p]reservation of information
and documents” are among the risks associated with the government's use of cloud services
and third party software]; Schooner & Greenspahn, Too Dependent on Contractors? Minimum
Standards for Responsible Governance (2008) 6 J. Cont. Mgmt. 9, 14 [among the challenges of
privatizing government responsibilities is the dependence of agencies on contractors for service
and support].) Click-wrapped gift horses are best looked in the mouth.


Government agencies willing to do so may often find that what's most consistent with their public
mission is not to opt for the system with the cheapest sticker price. They may instead take best
account of the full range of interests and concerns by selecting products that require subscriptions
or otherwise involve greater up-front expenses but allow for greater certainty about long-term costs
or otherwise evince fidelity to the civic values at stake. (Cf. Re & Solow-Niederman, Developing
Artificially Intelligent Justice (2019) 22 Stan. Tech. L.Rev. 242, 285 [advocating for the use of
technologies that are “more democratically legitimate” and advance goals other than profit *512
maximization].) And because that technology may perform some tasks that overlap with those that
constitute “compilation, extraction, or programming” of data as used in section 6253.9, subdivision
(b)(2) — by culling data from a larger database, for example, to construct a disclosable record —
government agencies may find it not only prudent, but well within their statutory power, to share
some of the costs of their infrastructure with requesters of government records.


I don't construe the majority opinion's interpretation of the statutory scheme to foreclose that
approach. Our interpretation and application of terms such as “extraction” should avoid, to
the extent possible, making pivotal distinctions based on subtle technical details of the digital
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architecture used by government agencies. We should instead seek to advance the interplay of
legislative purpose underlying the statutory scheme. (See Weatherford v. City of San Rafael (2017)
2 Cal.5th 1241, 1246–1247, 218 Cal.Rptr.3d 394, 395 P.3d 274.) Our decision today is in that
vein: It prudently recognizes that, in this particular context, Hayward may not shift its costs to
records requesters for the time its employees spent redacting exempt material from digital body
camera footage. Yet it continues to give leeway for government agencies to depend less on having
employees cobble together edited reels of material, ***144  and more on making thoughtful
choices about how best to navigate the full range of considerations relevant to making public
records retrieval in the digital age as responsive and effective as possible.


All Citations


9 Cal.5th 488, 464 P.3d 594, 263 Cal.Rptr.3d 124, 20 Cal. Daily Op. Serv. 4667, 2020 Daily Journal
D.A.R. 5034


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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40 Cal.App.5th 703
Court of Appeal, Second District, Division 4, California.


Patrick NEJADIAN, Plaintiff and Respondent,
v.


COUNTY OF LOS ANGELES, Defendant and Appellant.


B285016
|


Filed 10/01/2019


Synopsis
Background: County employee brought action against county for retaliation in violation of labor
law whistleblower statute and Fair Employment and Housing Act (FEHA). Following a jury
trial, the Superior Court, Los Angeles County, No. BC594904, Susan Bryant-Deason, J., entered
judgment in favor of employee and awarded damages. County appealed.


Holdings: The Court of Appeal, Willhite, J., held that:


[1] county's approval of fire-rebuild plans would not result in violation of a state, federal, or local
statute, rule, or regulation;


[2] portion of jury instruction stating that employee could establish FEHA claim by proving
retaliation for refusing to participate in activities violating state, federal, or local statutes, rules,
or regulations was improper;


[3] employee's statement to a coworker that he felt discriminated against based upon his age did
not constitute protected activity under FEHA;


[4] denial of employee's appointment to an acting manager position constituted an adverse
employment action under FEHA;


[5] delay in delivery of employee's performance evaluation did not constitute an adverse
employment action under FEHA;


[6] evidence was insufficient to support finding that county's decision not to assign employee to
acting manager position was retaliatory; and
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[7] evidence was insufficient to support finding that county's decision to downgrade rating on
employee's performance evaluation was retaliatory.


Reversed.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (24)


[1] Counties Removal or other adverse action
Public Employment Protected activities
County's approval of rebuild plans of septic systems for houses destroyed by wildfire,
in which county employee refused to participate, would not result in violation of a
state, federal, or local statute, rule, or regulation, precluding employee's retaliation claim
against county under labor law whistleblower statute, although employee alleged that such
approvals violated fire-rebuild guidelines and county plumbing code; plumbing code gave
county power to grant exceptions to septic system requirements for rebuilding of structures
damaged or destroyed by wildfire, so long as exceptions were minimum necessary, and
fire-rebuild guidelines were not statutes, rules, or regulations. Cal. Lab. Code § 1102.5(c).


[2] Labor and Employment Questions of law or fact
Whether the activity that an employee alleges he or she refused to participate in would
violate a statute, rule, or regulation is a quintessentially legal question in an action against
an employer for retaliation under labor law whistleblower statute, and therefore no findings
of fact are needed to determine the question. Cal. Lab. Code § 1102.5(c).


[3] Labor and Employment Questions of law or fact
Because the question of whether the activity in which an employee alleges he or she
refused to participate would violate a statute, rule, or regulation is a question of law, the
court is required to make that determination in an action against an employer for retaliation
under labor law whistleblower statute. Cal. Lab. Code § 1102.5(c).


2 Cases that cite this headnote


[4] Labor and Employment Questions of law or fact
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Once it is determined in an action against an employer for retaliation under labor law
whistleblower statute that the activity would result in a violation or noncompliance with
a statute, rule, or regulation, the jury must then determine whether the employee refused
to participate in that activity and, if so, whether that refusal was a contributing factor in
the employer's decision to impose an adverse employment action on the employee. Cal.
Lab. Code § 1102.5(c).


3 Cases that cite this headnote


[5] Labor and Employment Pleading
For the court to be able make the legal determination, for purposes of a retaliation claim
under the labor law whistleblower statute, as to whether an activity in which an employee
refused to participate would violate a statute, rule, or regulation, the employee must
identify what specific activity in which he or she refused to participate and what specific
statute, rule, or regulation would be violated by that activity. Cal. Lab. Code § 1102.5(c).


2 Cases that cite this headnote


[6] Civil Rights Practices prohibited or required in general;  elements
To establish a prima facie case of retaliation under Fair Employment and Housing Act
(FEHA), an employee must show (1) he or she engaged in a protected activity, (2) the
employer subjected the employee to an adverse employment action, and (3) a causal
link existed between the protected activity and the employer's action. Cal. Gov't Code §
12940(h).


1 Cases that cite this headnote


[7] Civil Rights Employment practices
Once an employee establishes a prima facie case under the Fair Employment and Housing
Act (FEHA), the employer is required to offer a legitimate, nonretaliatory reason for the
adverse employment action taken against the employee. Cal. Gov't Code § 12940(h).


[8] Civil Rights Employment practices
If the employer produces a legitimate reason for the adverse employment action in
response to an employee's prima facie case of retaliation under Fair Employment and
Housing Act (FEHA), the presumption of retaliation disappears, and the burden shifts back
to the employee to prove intentional retaliation. Cal. Gov't Code § 12940(h).
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1 Cases that cite this headnote


[9] Civil Rights Activities protected
Counties Removal or other adverse action
Public Employment Protected activities
County employee did not engage in protected activity under Fair Employment and
Housing Act (FEHA) when he refused to participate in approvals of rebuild plans based
upon fire-rebuild guidelines which employee believed his supervisors had misinterpreted,
despite employee's argument that such approvals would violate state, federal, or local
statutes, rules, or regulations; FEHA specifically protected right and opportunity of all
persons to obtain and hold employment and housing without discrimination, and activity
in which employee refused to participate would not have resulted in violation of any
laws prohibiting discrimination in employment or housing. Cal. Gov't Code §§ 12920,
12940(h).


1 Cases that cite this headnote


[10] Civil Rights Activities protected
Counties Removal or other adverse action
Public Employment Protected activities
County employee's statement to a coworker that he felt discriminated against based upon
his age did not constitute protected activity for purposes of employee's retaliation claim
against county under Fair Employment and Housing Act (FEHA), although coworker
was in a manager position; coworker was not employee's direct supervisor at time of
conversation, conversation was part of an informal discussion between coworkers, and
coworker did not report employee's statement to management. Cal. Gov't Code § 12940(h).


[11] Civil Rights Causal connection;  temporal proximity
Because retaliation under Fair Employment and Housing Act (FEHA) requires the
employee to show that the employer was motivated to retaliate by the employee's protected
activity, actions the employer took before the employee engaged in the protected activity
necessarily are irrelevant. Cal. Gov't Code § 12940(h).


[12] Civil Rights Public Employment



http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I700507c0e4a711e98386d3443286ab30&headnoteId=204929556501820220318141708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/78k1244/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/104/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/104k67/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/316P/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/316Pk282/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12920&originatingDoc=I700507c0e4a711e98386d3443286ab30&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12940&originatingDoc=I700507c0e4a711e98386d3443286ab30&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f383000077b35

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I700507c0e4a711e98386d3443286ab30&headnoteId=204929556500520220318141708&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/78k1244/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/104/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/104k67/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/316P/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/316Pk282/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12940&originatingDoc=I700507c0e4a711e98386d3443286ab30&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f383000077b35

http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/78k1252/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12940&originatingDoc=I700507c0e4a711e98386d3443286ab30&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f383000077b35

http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/78k1249/View.html?docGuid=I700507c0e4a711e98386d3443286ab30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Nejadian v. County of Los Angeles, 40 Cal.App.5th 703 (2019)
253 Cal.Rptr.3d 404, 19 Cal. Daily Op. Serv. 9723, 2019 Daily Journal D.A.R. 9467


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


Counties Removal or other adverse action
Public Employment Exercise of Rights;  Retaliation
Denial of an appointment to an acting manager position constituted an adverse
employment action for purposes of employee's retaliation claim against county under Fair
Employment and Housing Act (FEHA), where employees in acting out-of-class positions
could apply for a monetary bonus, and employees who had been assigned to such positions
were better positioned to be promoted due to their experience in acting positions. Cal.
Gov't Code § 12940(h).


[13] Civil Rights Public Employment
Counties Removal or other adverse action
Public Employment Exercise of Rights;  Retaliation
Delay in delivery of county employee's performance evaluation did not constitute an
adverse employment action for purposes of employee's retaliation claim against county
under Fair Employment and Housing Act (FEHA), where employee failed to show how
delay in delivery of performance evaluation had any adverse effect on his employment.
Cal. Gov't Code § 12940(h).


[14] Civil Rights Public Employment
Counties Removal or other adverse action
Public Employment Exercise of Rights;  Retaliation
Downgrading of county employee's rating on one category in his performance evaluation
constituted an adverse employment action for purposes of employee's retaliation claim
against county under Fair Employment and Housing Act (FEHA). Cal. Gov't Code §
12940(h).


[15] Civil Rights Motive or intent;  pretext
Civil Rights Employment practices
The employee meets the burden of showing that an employer's reason for an adverse
employment action constituted intentional retaliation, for purposes of a claim under the
Fair Employment and Housing Act (FEHA) by proving, with competent evidence, that the
employer's proffered justification is mere pretext; i.e., that the presumptively valid reason
for the employer's action was in fact a coverup. Cal. Gov't Code § 12940(h).
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1 Cases that cite this headnote


[16] Civil Rights Employment practices
To rebut an employer's showing of a legitimate reason for the complained-of adverse
employment action against an employee giving rise to a retaliation claim under
the Fair Employment and Housing Act (FEHA), the employee cannot simply show
that the employer's decision was wrong, mistaken, or unwise; rather, the employee
must demonstrate such weaknesses, implausibilities, inconsistencies, incoherences, or
contradictions in the employer's proffered legitimate reasons for its action that a reasonable
factfinder could rationally find them unworthy of credence, and hence infer that the
employer did not act for the asserted non-discriminatory reasons. Cal. Gov't Code §
12940(h).


[17] Civil Rights Employment practices
Actions for unlawful employment discrimination and retaliation are inherently fact-driven,
and it is the jury, and not the appellate court, that is charged with the obligation of
determining the facts.


[18] Appeal and Error Jury as factfinder below
The appellate court may not substitute its view of the correct findings for those of the
jury; rather, it must accept any reasonable interpretation of the evidence which supports
the jury's decision, but may not defer to that decision entirely.


[19] Evidence Substantial Evidence
“Substantial evidence” to support a jury verdict must be of ponderable legal significance,
reasonable in nature, credible, and of solid value; it must actually be substantial proof of
the essentials which the law requires in a particular case.


[20] Judgment Evidence to sustain judgment
A judgment may be supported by inference, but the inference must be a reasonable
conclusion from the evidence and cannot be based upon suspicion, imagination,
speculation, surmise, conjecture or guesswork.
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[21] Appeal and Error Reasonableness
An inference supporting a judgment cannot stand if it is unreasonable when viewed in
light of the whole record.


[22] Appeal and Error Province of, and deference to, lower court in general
An appellate court will normally defer to the trier of fact's drawing of inferences.


[23] Civil Rights Causal connection;  temporal proximity
Counties Removal or other adverse action
Public Employment Causal connection;  temporal proximity
Evidence was insufficient to support finding that county's decision not to assign county
employee to a temporary acting manager position was made in retaliation for employee's
actions in filing complaints with Department of Fair Employment and Housing (DFEH)
and Equal Employment Opportunity Commission (EEOC); new director of human
resources testified that she instituted a new method for making out-of-class temporary
assignments because she believed previous method was inappropriate, and liaison to
human resources department testified that new human resources director imposed same
restrictions on postings for other vacancies, and that new method was based upon set
criteria, including overall ratings in past performance evaluations. Cal. Gov't Code §
12940(h).


[24] Civil Rights Causal connection;  temporal proximity
Counties Removal or other adverse action
Public Employment Causal connection;  temporal proximity
Evidence was insufficient to support finding that county's decision to downgrade rating on
county employee's performance evaluation was made in retaliation for employee's actions
in filing complaints with Department of Fair Employment and Housing (DFEH) and Equal
Employment Opportunity Commission (EEOC); employee's direct supervisor testified
that she lowered employee's rating from “outstanding” to “very good” after her director,
who reviewed all performance evaluations, found that narrative portions of supervisor's
evaluation of employee for previous two years were virtually identical, brought issue to
supervisor's attention, and instructed supervisor that she should reconsider her rating of
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employee in that category if she could not substantiate it with documentary support. Cal.
Gov't Code § 12940(h).


Witkin Library Reference: 8 Witkin, Summary of Cal. Law (11th ed. 2017)
Constitutional Law, § 1053 [Retaliatory Discrimination; Evidence and Burden of Proof.]


**408  APPEAL from a judgment of the Superior Court for Los Angeles County, Susan Bryant-
Deason, Judge. Reversed. (Los Angeles County Super. Ct. No. BC594904)


Attorneys and Law Firms


Schuler & Brown, Tina Javaherian, Jack Schuler and Irina Rosenberg, Van Nuys, for Defendant
and Appellant.


The Finson Law Firm, Lowell W. Finson, El Segundo; Lenze Lawyers and Jennifer A. Lenze for
Plaintiff and Respondent.


Opinion


WILLHITE, Acting P. J.


*705  A jury found in favor of plaintiff Patrick Nejadian and against his employer, defendant
County of Los Angeles (County), on Nejadian's causes of action for retaliation in violation of
Labor Code 1  section 1102.5, subdivision (c) (hereafter, section 1102.5(c)), and for retaliation in
violation of the Fair Employment and Housing Act (FEHA) (Gov. Code, § 12940 et seq.), and
awarded Nejadian almost *706  $300,000 in damages. 2  County appeals, raising numerous issues
as to both causes of action, including that Nejadian failed to present sufficient evidence to support
the jury's verdict on both claims. We conclude that County's sufficiency of the evidence arguments
have merit.


1 Further undesignated statutory references are to the Labor Code.


2 The trial court subsequently reduced the amount of damages by approximately $40,000.


Section 1102.5(c) prohibits “[a]n employer, or any person acting on behalf of the employer, ...
[from] retaliat[ing] against an employee for refusing to participate in an activity that would result
in a violation of state or federal statute, or a violation of or noncompliance with a local, state, or
federal rule or regulation.” We hold that to prevail on a claim under this provision, the plaintiff
must identify both the specific activity and the specific statute, rule, or regulation at issue; the
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court must then determine the legal question whether the identified activity would result in a
violation or noncompliance with the identified statute, rule, or regulation, and, if so, the jury must
determine the factual issue whether the plaintiff was retaliated against for refusing to participate
in the identified activity. In the present case, the trial court declined to make the initial legal
determination. Although this ordinarily would require a reversal and remand for retrial, we find
no remand is necessary because Nejadian failed to present sufficient evidence at trial to establish
that any acts he was asked to perform would result in a violation of or noncompliance with
any identified state, federal, or local statute, rule, or regulation. Therefore, County is entitled to
judgment on the section 1102.5(c) retaliation claim.


With regard to Nejadian's FEHA retaliation claim, the jury was instructed that **409  Nejadian
could establish that claim by proving that County subjected him to an adverse employment action
in retaliation for “refusing to participate in activities that would violate state, federal, or local
statutes, rules, or regulations and/or for complaining about age discrimination and retaliation in
violation of FEHA.” Because this instruction erroneously allowed the jury to find in favor of
Nejadian even if no violation of FEHA was committed, the judgment on this claim must be
reversed. As with the section 1102.5(c) claim, however, no remand is required here. Instead, we
find that County is entitled to judgment in its favor because Nejadian failed to present evidence
from which a reasonable jury could conclude that any adverse employment action he suffered
was motivated by retaliation for complaints he made regarding discrimination or other activity
protected by FEHA. Accordingly, we reverse the judgment and direct that judgment be entered in
favor of County on Nejadian's complaint.


*707  BACKGROUND


A. The Operative Complaint
The first amended complaint, which was the operative complaint at the start of the trial, alleged
causes of action for discrimination based on national origin and/or race, discrimination based on
age, hostile work environment, and retaliation in violation of FEHA. Before trial, the trial court
granted County's motion for summary adjudication as to the first and third claims, leaving only the
age discrimination and FEHA retaliation claims for resolution by trial. Those claims were based
upon the following alleged facts.


Nejadian began his employment with County in 1990. At the time of the incidents at issue,
Nejadian was a chief environmental health specialist (EHS) in the environmental health division
of the Los Angeles County Department of Public Health. Nejadian alleged that beginning in
2008, after Angelo Bellomo became director of the environmental health division, Nejadian was
subjected to verbal abuse and singled out for undue criticism by Bellomo on account of his national
origin and/or race, and was denied promotions to manager positions in 2009 and 2015, and to an
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acting manager position in 2014, on account of both his age and his national origin and/or race.
He alleged that he complained to management, including Bellomo, about the discrimination and
harassment, but was subjected to further adverse employment actions (including denial of multiple
transfer requests) in retaliation for complaining. He also alleged that he filed the substance of the
claims alleged in the complaint with the Department of Fair Employment and Housing (DFEH)
and/or the Equal Employment Opportunity Commission (EEOC) and had received right to sue
letters from those agencies.


In his cause of action for age discrimination, Nejadian alleged that he was over the age of 40
years old, 3  and therefore was a member of a protected class, and that he was fully competent and
qualified to perform the duties of the positions to which he was denied promotions. He identified
the denials of multiple promotions as the adverse employment actions to which he was subjected
due to age discrimination.


3 Nejadian was 61 (almost 62) at the time of trial in April 2017.


In the retaliation cause of action, Nejadian alleged that he engaged in protected activity when
he complained to management at County about workplace discrimination he suffered due to his
national origin and/or race. He asserted that County subjected him to adverse employment actions
—which he identified as “including **410  but not limited to, the denial of multiple transfer
requests”—in retaliation for engaging in that protected activity.


*708  During the trial—after more than two days of testimony, which included all of Nejadian's
testimony except with regard to damages, and a half-day of testimony by Bellomo (the director of
environmental health)—Nejadian's counsel moved to amend the complaint to add a cause of action
for retaliation in violation of section 1102.5(c). County objected on the grounds that Nejadian
failed to provide any reasonable excuse for his delay in adding the claim and that County would
be prejudiced because it did not have any opportunity to conduct discovery or designate an expert
witness, and because the elements of a claim for section 1102.5(c) retaliation are fundamentally
different than the elements of a claim for FEHA retaliation. Finding no prejudice to County, the
trial court granted the motion, and Nejadian filed a second amended complaint that included the
former age discrimination and FEHA retaliation claims, plus a claim for retaliation under section
1102.5. 4


4 Although the second amended complaint did not specify the subdivision of section 1102.5
under which the claim was brought, the trial court ultimately ruled that the case would go
to the jury only under subdivision (c).


B. The Trial
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1. Evidence Presented 5


5 In our summary of the evidence presented at trial, we have omitted evidence that is relevant
only to Nejadian's age discrimination claim (because the jury found County not liable on
that claim), as well as many of the details regarding the alleged adverse employment actions
Nejadian purportedly suffered before he filed his claims with the EEOC and DFEH (because
those details are not relevant to our discussion). Our primary focus is on the evidence related
to Nejadian's assertion that he was asked to violate a federal, state, or local statute, rule, or
regulation, and the evidence related to his assertion that he was retaliated against for activity
protected by FEHA.


a. Nejadian's Testimony


Nejadian was the first witness called at trial. At the time of trial, he worked at a district office of the
environmental health division, supervising inspectors who inspected restaurants, swimming pools,
and apartment buildings. He testified about his history with the environmental health division,
where he started in 1990 as an EHS-1, and was regularly promoted until 2002, when he was
promoted to a chief EHS position in the mountain and rural water and sewage program (which
was known as the land use program). The land use program dealt with private wells and onsite
wastewater treatment systems (i.e., septic systems) on properties for which there are no public
water or sewer systems.


After working in the land use program for several years, Nejadian transferred to a different
program, but returned to the land use program in March 2009. He testified that he had been aware
before he transferred back to that *709  program that contractors and/or landowners (referred
to as the “industry”) had been complaining that there were inconsistencies from office to office
within land use regarding how their plans were treated and what requirements were imposed.
Nejadian took it upon himself to develop guidelines that would standardize the requirements
for septic systems across all offices. By the end of 2009, he had completely rewritten the
former set of guidelines and procedural documents for onsite wastewater treatment systems,
and created a comprehensive document entitled “Conventional and Nonconventional On-Site
Wastewater Treatment Systems Requirements and Procedures Manual” **411  (referred to as
“the Guidelines”), which is currently used (after some further revisions) throughout Los Angeles
County and is posted on the State Department of Public Health's website.


For purposes of the issues in this appeal, Nejadian's troubles began in 2010. Nejadian testified
that after the Station Fire destroyed 16 or 17 homes in the Tujunga Canyon area, a contractor who
was working with some of the homeowners on their efforts to rebuild their homes complained to
Director Bellomo that Nejadian and his staff refused to accept their existing septic systems because
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Nejadian believed they were in violation of “the Code.” 6  Each time the contractor complained,
Bellomo called Nejadian to his office to discuss the complaint, and Nejadian explained that the
contractor's request had been denied because it violated “the Code” or the Guidelines. According
to Nejadian, Bellomo told him to disregard some of the requirements of “the Code” (which
requirements Nejadian did not specify) and sign off on the contractor's requests. Nejadian declined
to do so, but the projects at issue ultimately were approved by Nejadian's managers or supervisors.


6 Throughout most of his testimony, Nejadian referred to “the Code,” without identifying any
specific provision. At one point, however, he narrowed it down to title 28 of the “County
Code.” At the end of his testimony, his counsel showed him two exhibits, which Nejadian
agreed were “the Codes” that he was enforcing. Both exhibits consisted of a portion of a set of
provisions identified as “Appendix K” (entitled “Private Sewage Disposal Systems”); (some
capitalization omitted)); one was from the 2007 version of title 24, part 5 of the California
Code of Regulations and the other was from the 2011 version of title 28 of the Los Angeles
County Code.


Nejadian also testified that he was asked to revise a set of guidelines that specifically addressed
rebuilding structures following a fire or other natural disaster (the fire-rebuild guidelines) and
to establish new rules for rebuilding. He testified that he revised the fire-rebuild guidelines, in
which he did not allow rules that he believed were less protective than “what the County Code
provides,” but management amended them, “water[ing] down the requirement[s]” he had drafted,
and “disregard[ing] the Code sections that were involved.” Nejadian expressed his disagreement
with management's amendments to Bellomo and other managers, telling them they violated the
“L.A. County Code.”


*710  Nejadian testified that before these issues arose he had received very good performance
evaluations. In his performance evaluation for 2009, 7  for example, his manager gave him high
marks in every category; he was rated “outstanding” in one category and “very good” in the others.
In his performance evaluation for 2010, however, his ratings were reduced in several categories;
he received no “outstanding” rating, and was rated “competent” (rather than “very good”) in three
categories, with an overall rating of “competent.” In the narrative portion of the 2010 evaluation,
his supervisor wrote: “During the wild fires in County, [Nejadian] was requested to establish some
revised guidelines for property owners to utilize in expediting the ‘after-fire’ rebuild process. When
these revised guidelines were amended and withdrawn by management, [Nejadian] lost interest
in continuing the effort. Mr. Nejadian is not receptive to guidance or instruction on how, when
or where to proceed to make changes in his program. When guidance or instruction was offered,
he was exceptionally [resistant] to change. [¶] ... [¶] Most recently, **412  the Bureau Director
suggested some changes in interpretation of the Plumbing Code. [Nejadian] continued to argue
the point, communicated with outside sources to refute the decision even after County Counsel
agreed and approved the change.”
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7 Nejadian received annual performance evaluations; the time periods began on October 1 and
ended on September 30 of each year.


Due to his disputes with management over the requirements under the Code, Nejadian asked
to be transferred out of the land use program. His transfer request was not accommodated. He
complained to Bellomo, telling him that he wanted to transfer because Bellomo's approvals of
systems that were not in compliance with “the Code” was making his job much more difficult than
it should be. He continued to file transfer requests every six months, in accordance with department
policy, until he finally was transferred to the Glendale office of the Bureau of District Surveillance
and Enforcement in January 2014. 8


8 On cross-examination, Nejadian admitted that he had been offered a transfer earlier but had
turned it down because it was not for one of the preferences he had listed in his transfer
request. Bellomo testified that Nejadian's transfer requests could not be accommodated until
he could find a suitable person to take Nejadian's position. Bellomo said, however, that he
did offer Nejadian a transfer at one point, but Nejadian did not accept the transfer.


In the meantime, Nejadian's annual performance evaluations returned to prior levels. In 2011 and
2012 he received “very good” in all categories. In 2013 and 2014 he received “outstanding” in
two categories and “very good” in the rest. He received an overall rating of “very good” in all
four years.


In 2014, there was a posting for an EHS manager position. Nejadian, who had all the required
qualifications as well as the desired qualifications *711  identified in the posting, signed up for the
exam. The exam consisted of two parts: (1) an evaluation of training and experience based upon the
information on the application and supplemental application; and (2) an oral interview covering
training, experiences, personal fitness, and general ability to perform the duties of the position.
Candidates who achieved a passing score of 70 percent or higher were added to the eligible register,
which was used to fill vacancies. During the months the exams were being conducted, some
manager vacancies were filled on an “acting” basis through out-of-class appointments; Nejadian
did not receive one of those appointments. Nejadian took the manager exam, but learned in January
2015 that he was not chosen for the position. He went to the human resources department to look
at his score and saw some discrepancies, so he filed an appeal. When that appeal was denied,
Nejadian filed a complaint with the EEOC.


Nejadian's EEOC complaint, which was filed on February 2, 2015, identified three actions he
asserted were discriminatory: the denial of promotion to an EHS manager position in 2009 (which
he explained he included to demonstrate the pattern of discrimination), the denial of promotion to
an EHS manager position in 2015, and the denial of an out-of-class acting manager opportunity in
2014. Nejadian also stated in his EEOC complaint that Division Director Bellomo and the assistant
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division director, Terri Williams, demonstrated hatred toward him and repeatedly made demeaning
comments to him. In addition, Nejadian provided examples of conduct by Bellomo and others
that he asserted was in retaliation for Nejadian expressing his disagreement with staffing decisions
(e.g., requiring Nejadian to cover two offices, reducing field staff, etc.) and his displeasure at
Bellomo's disregard of departmental policies with regard to the fire-rebuild **413  guidelines.
Finally, Nejadian stated that after the incident regarding the fire-rebuild guidelines, Bellomo
retaliated against him by disregarding the transfer requests he submitted every six months.


On the same day Nejadian filed his EEOC complaint, he also filed a complaint with the DFEH,
asserting that he was discriminated against when he was denied promotion to acting Envision
Connect manager in April 2014, and was denied promotion to EHS manager in January 2015.
Seven months later, Nejadian (now represented by counsel) filed another complaint with the
DFEH. This new complaint was substantially similar to the earlier EEOC complaint.


Finally, Nejadian testified that there were three vacancies in EHS manager positions after he filed
the EEOC and DFEH complaints. He wrote to the current director, Terri Williams (Bellomo had
been promoted, and Williams moved into his former position), to express his interest in being
placed as an acting manager for one of those positions. He was not placed in any of the *712
positions. Instead, two of the positions were filled by other employees, both of whom are younger
than Nejadian; the remaining position was not filled.


b. Bellomo's Testimony


Bellomo was hired by County as the director of environmental health in January 2008. He testified
that Nejadian came to his attention in around 2010 due to a number of complaints that were made
by industry individuals about how the land use department was handling approvals for properties
they were trying to rebuild after the Station Fire. Bellomo explained that generally, when a property
owner wants to remodel, expand, or rebuild a home with a septic system, the owner has to upgrade
the system to the current standards. After the wildfire, the County Board of Supervisors asked
the State Department of Public Health (Department) to find a way to assist homeowners who
had lost their homes in the fire. In response, the Department developed a fire-rebuild policy that
allowed the affected homeowners to keep their same septic systems, without having to upgrade to
current standards, when they rebuilt their houses. According to Bellomo, Nejadian expressed his
displeasure with that policy, believing that the systems should be brought up to current standards.


Bellomo explained that the Department developed this fire-rebuild policy with input from the
land use program and other advisors. The fire-rebuild policy is set forth in fire-rebuild guidelines,
which describe three different procedures, depending upon whether the owner is (1) rebuilding an
equivalent structure and the originally approved floor plan is available for review; (2) rebuilding
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an equivalent structure and the originally approved floor plan is not available for review; and
(3) rebuilding a new or modified (expanded) floor plan. Under each scenario, the guidelines list
minimum requirements and the documents and information that must be submitted. The guidelines
also set forth additional requirements for all scenarios, and note that a full feasibility study
and compliance with current code requirements would be required if the septic system was not
adequately sized to fully accommodate the proposed number of bedrooms, number of units, and/
or plumbing fixtures, or the system was not functioning adequately, or the system was not code-
compliant at the time it was installed.


Bellomo testified that the policy was reviewed by county counsel to ensure that it was consistent
with applicable laws. He stated that he was told the fire-rebuild policy was allowed under both
appendix K **414  of the California Plumbing Code (which Nejadian had identified as the “Code”
he was trying *713  to enforce), 9  as well as section 101.3.1.1 of title 28 of the Los Angeles County
Code that were in effect at the time of the events in question. 10


9 Former appendix K of the California Plumbing Code provided in relevant part that “[t]he
Authority Having Jurisdiction may grant exceptions to the provisions of this appendix for
permitted structures that have been destroyed due to fire or natural disaster and that cannot
be reconstructed in compliance with these provisions provided that such exceptions are the
minimum necessary.” (Cal. Code Regs., tit. 24, pt. 5, former appen. K, ¶ K1(A) (2007).)


10 Section 101.3.1.1 of title 28 of the Los Angeles County Code provides in relevant part:
“Any plumbing system may have its existing use, maintenance or repair continued when the
Authority Having Jurisdiction determines that its use, maintenance or repair is in accordance
with the original design and no hazard to the public health, safety or welfare has been created
by such system.”


Finally, Bellomo was asked by Nejadian's counsel about a specific case involving a homeowner,
Duncan Baird, who sought approval to use the existing septic systems 11  for the rebuilding of
his house, which had been destroyed in the wildfire. In that case, the director of Environmental
Protection Bureau, Alfonso Medina, wrote a letter to Baird following Baird's meeting with Medina
and Nejadian regarding Baird's request. The letter addressed issues regarding the floor plan of the
home that existed at the time of the fire, as well as the existing septic systems' compliance with
the code in existence at the time of their installation.


11 Baird's property had two septic systems.


According to the letter, Baird told Medina and Nejadian that he wanted to replicate the previous
floor plan of three bedrooms and a small office. However, the septic system inspection report
Baird submitted indicated that the house was built in 1939 and 1940 and contained only two
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bedrooms and two bathrooms. Medina informed Baird that when Baird was not able to provide
any documentation showing what he contended was the floor plan that existed at the time of
the fire, the Department conducted searches for additional property information, but only found
information that was consistent with the inspection report of two bedrooms and two bathrooms. 12


Medina wrote that he discussed the issue regarding the previous floor plan with Bellomo, and it
was decided that “the Department will yield to your email of May 28th and your statement that
the house consisted of three bedrooms and [a] small office.”


12 We note that in an e-mail Nejadian sent Baird some months earlier, Nejadian stated that
“most of the records that were kept in our district office were destroyed in a fire,” and they
were able to salvage only a handful of records relating to properties in the area.


Addressing the issues regarding the existing septic systems, Medina wrote that the Department
disagreed with Baird's inspector's conclusion that the systems were structurally sound. In addition,
the Department concluded that the systems were not fully compliant with the plumbing codes
from the 1940s *714  and 1950s. Therefore, the Department made several recommendations for
modifications to the systems, including the replacement of one of the tanks with a tank that was
compliant with the 1940 code. Medina also stated that the Department was willing to accept
the installation of a new tank without the full feasibility study required under the fire-rebuild
guidelines, as long as certain documentation was submitted and inspections were made.


In questioning Bellomo about Medina's letter, Nejadian's counsel focused on the **415  part that
addressed the size of the house that burned down. Counsel asked if Bellomo violated the law
by ignoring the plans that showed the house had had two bedrooms rather than three bedrooms
and an office. Bellomo replied that the letter merely showed that there was a dispute between
the Department and the homeowner regarding what size the house had been. He explained that
although there are a lot of decisions the Department makes that are based upon very definitive
rules and regulations, some decisions are based upon discretion. And when resolving a dispute in
which the homeowner disputes the accuracy of the plan that is on file, saying that he or she had
filed a subsequent plan and no longer has a copy, it is within the discretion of the program chief
and his or her supervisor as to how to handle it.


c. Other Relevant Testimony


Of the remaining witnesses, only a few provided testimony relevant to the issues on appeal.


i. Nejadian's Complaints of Discrimination
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The only witness who testified that Nejadian complained to him or her that he was subjected to
discriminatory treatment was Linda Ramirez. Ramirez, who was an EHS manager but was not
Nejadian's direct supervisor at the time, testified that Nejadian told her a few years before trial that
he felt he was discriminated against based upon his age. She said they discussed it as “professional
coworkers.” She did not report Nejadian's statement regarding the alleged discrimination because
it was not a formal complaint.


Another EHS manager who worked with Nejadian at times, Aura Wong, testified that Nejadian
told her that Bellomo treated him differently than he treated other people, but he never told her
that he believed it was because of his age or some kind of retaliation.


ii. Failure To Appoint Nejadian to Acting Manager in 2015


Shelli Weekes, the director of human resources for the Department, testified that the environmental
health division attempted to post a bulletin for *715  an acting EHS manager in 2016. Weekes,
who had taken over as director in November 2015 (she previously was an administrative services
manager in the County Department of Mental Health), instructed the division to take the bulletin
down, explaining that “posting something is typically something you do for an actual exam.”
She testified that “to post for an acting position kind of gives the implication that you're offering
somebody a permanent position, even if it's a temporary assignment. And I wouldn't want to place
somebody in a situation where they're assuming that they're being promised something.”


Diana Aguilar is a staff analyst for the environmental health division who is designated as the
environmental health administrative liaison; one of her responsibilities is to liaison with the
human resources department. She testified that before Weekes was appointed director of human
resources, when the environmental health division had a vacancy it wanted to fill temporarily, it
would send out a bulletin announcing an out-of-class assignment and conduct interviews for the
temporary position. However, when the division attempted to send out a bulletin for an out-of-
class assignment to temporarily fill an EHS-4 position after Weekes became director, the human
resources department told the division that it could not use that process. Therefore when, in 2016,
the division sought to temporarily fill two EHS manager positions, Aguilar **416  contacted
human resources for instructions.


Aguilar testified that human resources gave her a list of options and instructed her to start with the
first option to see if that met her needs and if not, to try the next options one at a time. The first
option was to gather all the performance evaluations and determine which employees received an
overall “outstanding” rating. Aguilar testified that she looked at the 2014 and 2015 evaluations; she
said that she did not consider the 2016 evaluations because some of them had not been submitted
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yet, so she thought it would be unfair to use them. Only two employees had received overall ratings
of “outstanding.” Both were offered, and accepted, the acting EHS manager positions.


iii. Rerating Nejadian's 2016 Performance Evaluation


In November or December 2016, Linda Ramirez, who was Nejadian's supervisor at the time,
submitted to her director, Brenda Lopez, Nejadian's annual performance evaluation for the period
that ended in September 2016. When Lopez reviewed the evaluation, she noticed there were
comments in it regarding some projects Nejadian had done with land use, which Ramirez had cited
in support of the “outstanding” rating she had given Nejadian in one category. She thought that was
odd because Nejadian was not in land use during that rating period; he was in district surveillance
and enforcement. She was concerned because it had been decided that if Nejadian was going to
*716  work on issues in land use he would do it on overtime, and it should have been discussed
with Lopez beforehand. Because she did not recall having a discussion about it, she spoke to the
branch director of the environmental protection program, to ask if she recalled Nejadian working
on some land use issues during his 2016 rating period. The branch director did not believe he had
done any work with land use during that time, but she was not sure. Lopez then called Ramirez
and asked if she had e-mails or other documents to show that Nejadian had done land use work
during the rating period.


In the meantime, Lopez pulled Nejadian's evaluation from the prior rating period (i.e., the 2015
evaluation) and saw that the narrative portion was almost identical to the 2016 evaluation. She
told Ramirez that the two evaluations were virtually identical, and asked if the things she wrote
about really happened during the 2016 rating period; she asked if Ramirez had any documentation
to verify what she wrote about. In response, Ramirez sent Lopez some e-mails showing dates and
times that Nejadian had corresponded with someone regarding land use work. After she received
that information, Lopez told Ramirez to put those dates and times in the evaluation and resubmit
it. When Ramirez resubmitted the evaluation, she had changed the “outstanding” rating she had
given Nejadian in one category, and instead rated him “very good.” Lopez testified that she did
not tell Ramirez to change those ratings. Ramirez, however, testified that Lopez told her that if
she could not substantiate the “outstanding” rating with significantly more support, she should
reconsider her rating.


2. Posttrial Motions, Jury Instructions, Deliberations and Verdict
Following the close of evidence, the trial court heard County's motions for nonsuit on the
section 1102.5(c) retaliation claim and directed verdict on the FEHA retaliation claim. During the
argument on the motion for nonsuit, counsel for County argued that Nejadian failed to present
sufficient evidence to show any violation of a **417  rule or statute, and noted that the issue
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whether there was an actual violation of law was one that should be decided by the court rather
than the jury. During the argument on the directed verdict, the trial court observed that counsel
for both parties focused on the filing of the EEOC complaint as the basis for the retaliation, while
the court saw the evidence as showing that the retaliation arose from the disagreement between
Nejadian and Bellomo regarding the fire-rebuild policy. Counsel for County explained that the
disagreement over the fire-rebuild policy was not a protected act that could be subject to a FEHA
retaliation claim, but the court disagreed.


The court denied both motions, and turned to the jury instructions, specifically, what protected act
would be identified in the instruction for the *717  FEHA retaliation claim. Nejadian submitted a
proposed instruction that described the protected activity for which County retaliated as “refusing
to participate in activities that would violate state, federal, or local statutes, rules, or regulations
and/or for complaining about age discrimination and retaliation in violation of FEHA with a
government agency.” County's counsel objected to the inclusion of the reference to the refusal
to violate statutes, rules, or regulations, explaining that that activity is not an activity protected
under FEHA and therefore should not be included in the FEHA retaliation instruction. The court
overruled the objection, and instructed the jury with Nejadian's proposed instruction.


Turning to the instructions for the section 1102.5(c) retaliation claim, counsel for County again
argued that the issue whether there was a violation of a statute, rule, or regulation was an issue
of law for the court to determine. The court disagreed, stating that it was instructing the jury with
the law, i.e., a portion of appendix K of title 24, part 5, of the California Code of Regulations and
section 101.3.1.1 of title 28 of the Los Angeles County Code that were in effect at the time of
the dispute at issue.


Despite the trial court's overruling of County's objection to including the refusal to violate a
statute, rule, or regulation in the FEHA retaliation instruction, the FEHA retaliation questions
on the special verdict form given to the jury referred to only Nejadian's complaint concerning
age discrimination as the motivation for County's alleged retaliation. Question 4 on the verdict
form asked, “Did the County of Los Angeles take an adverse employment action against Patrick
Nejadian in retaliation for his complaint concerning discrimination based on age?” Question 5
asked, “Was Patrick Nejadian's complaint concerning discrimination based on age a substantial
motivating reason for the County of Los Angeles' decision to take an adverse employment action
against Patrick Nejadian?”


During deliberations, the jury sent a question asking, “What is the significance of the difference
between questions 4 and 5[?] It seems like the same questions phrased differently.” Discussing
the jury's question with counsel, the trial court suggested that it could just refer the jury to the
FEHA retaliation instruction. Counsel for County noted that County had objected to that instruction
because it mixed the FEHA claim with the section 1102.5(c) claim, and County continued to
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have that same objection. After conferring with Nejadian's counsel, counsel for County suggested
that the court simply tell the jury that question 4 had to do with whether there was retaliation,
and question 5 had to do with whether the complaint about age discrimination was a substantial
motivating factor for the retaliation. The court declined the suggestion, and instead directed
**418  the jury to the instructions on “substantial motivating reason explained” and on the FEHA
retaliation claim.


*718  The jury returned a verdict, finding against Nejadian on his age discrimination claim,
but finding in favor of him on his FEHA retaliation and section 1102.5(c) retaliation claims. It
awarded $31,033.95 in past economic damages and $262,924.12 in future economic damages.
County moved to reduce the award of future economic damages, which the trial court granted,
reducing that portion of the award to $224,931.81. County also moved for a new trial based upon
juror misconduct (a juror purportedly slept through portions of the trial and deliberations) and
excessive damages. The trial court denied the motion. County timely filed a notice of appeal from
the judgment.


DISCUSSION


As noted, County raises several issues on appeal as to each claim for which it was found to be
liable. In light of our conclusion that Nejadian failed to present sufficient evidence to support each
claim, we will limit our discussion to those issues that relate to that conclusion.


A. Section 1102.5(c) Retaliation Claim
[1] Section 1102.5, a so-called whistleblower statute, provides that an employer, or person acting
on behalf of the employer, is prohibited from retaliating against an employee for certain acts.
Subdivision (b) prohibits retaliation against an employee for disclosing information to certain
parties “if the employee has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation of or noncompliance with a local, state, or federal rule or
regulation, regardless of whether disclosing the information is part of the employee's job duties.” (§
1102.5, subd. (b).) Subdivision (c) prohibits retaliation against an employee “for refusing to
participate in an activity that would result in a violation of state or federal statute, or a violation of
or noncompliance with a local, state, or federal rule or regulation.” (§ 1102.5(c).)


On appeal, County notes that under section 1102.5(c), Nejadian was required to prove that
the conduct he refused to participate in—approving rebuild plans based upon the fire-rebuild
guidelines as interpreted by Medina and/or Bellomo—would result in an actual violation of or
noncompliance with a local, state, or federal statute, rule, or regulation. County contends that
judgment on his section 1102.5(c) retaliation claim must be reversed because Nejadian failed to
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present evidence that any approval he was told to give would result in a violation of any statute,
rule, or regulation. We agree that Nejadian failed to present that evidence. But before we address
that issue, we must first address who decides whether the asserted activity would violate a statute,
rule, or regulation.


*719  [2]  [3]  [4] Unlike retaliation under subdivision (b) of section 1102.5, in which the
employee must show only that he or she reasonably believed that there was a violation of a statute,
rule, or regulation, section 1102.5(c) requires a showing that the activity in question actually would
result in a violation or noncompliance with a statute, rule, or regulation. That is a quintessentially
legal question. No findings of fact are needed to determine the question, because the question is
limited to whether the activity that the plaintiff alleges he or she refused to participate in would
violate a statute, rule, or regulation. Because that is a question of law, the court is required to
make that determination. Once it is determined that the activity would result in a violation or
noncompliance with a statute, rule, or regulation, the jury must then determine whether the plaintiff
refused to **419  participate in that activity and, if so, whether that refusal was a contributing
factor in the defendant's decision to impose an adverse employment action on the plaintiff. 13


13 We note that CACI No. 4603, the jury instruction setting forth the essential factual elements
for claims under both subdivisions (b) and (c) of section 1102.5, instructs that the plaintiff
must prove that his or her participation in the specified activity would result in a violation of
a state or federal statute or a violation of or noncompliance with a local, state, or federal rule
or regulation. We urge the Committee on Civil Jury Instructions to include in the “Directions
for Use” an explanation that the trial court should make the legal determination whether the
specified activity would result in a violation of or noncompliance with a statute, rule, or
regulation, and instruct the jury regarding its determination.


[5] Of course, for the court to be able make the legal determination, the employee must identify
what specific activity he or she refused to participate in and what specific statute, rule, or regulation
would be violated by that activity. In this case, Nejadian mostly referred to the activities in
generalities, with two exceptions.


The first exception involved a contractor, Cliff Jones, who was working for several homeowners
who were affected by the wildfire. Nejadian testified that Jones wanted Nejadian to “allow the
homeowners to rebuild with the existing system[s],” even though some of the systems needed to
be upgraded. The only example for which he provided any specific evidence, however, involved
a proposed installation of a new spa on a property in Altadena. According to a string of e-mails
Nejadian introduced into evidence, Nejadian declined to give his approval unless the homeowner
conducted testing to prove that the septic system could be expanded in the future if necessary.
Nejadian testified that Bellomo wanted Nejadian to “disregard some of the rules” regarding testing
for a backup septic system, and that Nejadian declined to do so.
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The other exception to Nejadian's lack of specification involved the case of homeowner Duncan
Baird. As noted, Baird wanted to use his existing septic systems when he rebuilt his house, and
there were issues raised about the floor plan of the house as it existed prior to the wildfire and about
whether *720  the septic systems were structurally sound and complied with the plumbing code in
existence at the time it was installed (which appeared to have been in the 1940s). Medina wrote a
letter to Baird stating that the Department would accept Baird's statement regarding the floor plan
on the home that was destroyed, but it would require Baird to make some changes to the septic
systems (to bring them up to the requirements under the 1940 plumbing code); Baird would not,
however, have to conduct a full feasibility study so long as certain other requirements were met.


Although Nejadian identified these two cases in which he objected to giving approvals, he failed
to present sufficient evidence to show that the approvals would result in a violation of any specific
state, federal, or local statute, rule, or regulation.


With regard to the installation of the new spa, although Nejadian did not refer to a specific rule
that he contended approval would violate, we note that paragraph K1(E) of appendix K of the
California Plumbing Code in effect at the time of the request for approval stated that “[a]ll private
sewage disposal systems shall be so designed that additional seepage pits or subsurface drain fields,
equivalent to at least one hundred (100) percent of the required original system, may be installed if
the original system cannot absorb all the **420  sewage.” 14  (Cal. Code Regs., tit. 24, pt. 5, former
App. K, ¶ K 1 (E) (2007).) There was no evidence presented in this case, however, that installation
of the new spa would have had any effect on the existing septic system or whether the existing
system was designed so that additional seepage pits or subsurface drain fields could be installed
in the future. In fact, in the e-mail string that Nejadian introduced, the contractor, Jones, stated
that the installation of the new spa would not encroach on the existing septic system, would not
prevent expansion of the septic system, would not increase the load on the existing septic system,
and would not “in any way, shape or form have anything to do with the existing [septic system].”
Thus, it appears that paragraph K1(E) does not have any application to this proposed installation.


14 Paragraph K1.0 (E) of appendix K of the Los Angeles County Plumbing Code in effect at
that time includes almost identical language. (L.A. County Code, tit. 28, former appen. K,
¶ K1.0 (E) (2011).)


Moreover, even if that paragraph might apply, if the spa that Jones was proposing to install
was meant to replace a spa that was damaged or destroyed in the wildfire, paragraph K1(A) of
appendix K of the California Plumbing Code in effect then provides an exception to application
of the requirements set forth in the other paragraphs of appendix K. That provision states that the
“Authority Having Jurisdiction” (i.e., the environmental health division of County's Department)
“may grant exceptions to the provisions of this appendix for permitted structures that have been
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destroyed due to fire or *721  natural disaster and that cannot be reconstructed in compliance with
these provisions provided that such exceptions are the minimum necessary.” 15  (Cal. Code Regs.,
tit. 24, pt. 5, former App. K, ¶ K1(A) (2007).) As the party with the burden of proof, Nejadian
was required to present sufficient evidence to allow a court to determine that this provision did
not apply. He did not do so.


15 Paragraph K1.0 (A) of appendix K of the Los Angeles County Plumbing Code includes
almost identical language. (L.A. County Code, tit. 28, former appen. K, ¶ K1.0 (A) (2011).)


Finally, a provision of the California Plumbing Code in effect in 2010 specifically provided that
“[p]lumbing systems lawfully in existence at the time of the adoption of this code may have their
use, maintenance, or repair continued if the use, maintenance, or repair is in accordance with the
original design and location and no hazard to life, health, or property has been created by such
plumbing system.” 16  (Cal. Code Regs., tit. 24, pt. 5, former § 101.5.3 (2010).) Although Nejadian
testified about the importance of having a backup system for a septic system in case the existing
system fails at some time in the future, he presented no evidence that the existing septic system for
the property at issue currently presented a hazard to life, health, or property. In short, we conclude
that Nejadian failed to present sufficient evidence to establish that approval of the installation of
the spa would result in the violation or noncompliance with any statute, rule, or regulation.


16 Section 101.3.1.1 of the 2010 Los Angeles Code similarly provided that “[i]n existing
buildings or premises in which plumbing installations are to be altered, repaired or renovated,
deviations from the provisions of this Code are permitted, provided such deviations are
found to be necessary and are first approved by the Authority Having Jurisdiction. [¶] Any
plumbing system [such as a septic system] may have its existing use, maintenance or repair
continued when the Authority Having Jurisdiction determines that its use, maintenance or
repair is in accordance with the original design and no hazard to the public health, safety or
welfare has been created by such system.”


**421  With regard to Duncan Baird's property, although Nejadian did not testify about this
specific property, his counsel in closing argument told the jury that approval of Baird's plan violated
the fire-rebuild guidelines, which required a feasibility study if the rebuilt home was bigger than
the home that had been destroyed or if the existing septic system was not working. The fire-rebuild
guidelines, however, are not statutes, rules, or regulations. They are guidelines. Their purpose, as
stated in the first paragraph, is “to establish standardized procedures for the review and approval
of construction plans for rebuilding a structure following a fire or other natural disaster” in order to
“expedite timely disaster recovery.” Thus, a refusal to “violate” the guidelines does not fall within
the scope of section 1102.5(c).
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In any event, even if the fire-rebuild guidelines were to be construed as rules for purposes of
section 1102.5(c), there was nothing in the guidelines *722  that restricts the “Authority Having
Jurisdiction” from exercising its power under appendix K of the California and Los Angeles
County Plumbing Codes to grant exceptions to the septic system requirements for structures that
were destroyed by a wildfire, so long as the exceptions are the “minimum necessary.” (Cal. Code
Regs., tit. 24, pt 5, former appen. K, ¶ K1(A) (2007); L.A. County Code, tit. 28, former appen. K,
¶ K1.0 (A) (2011).) Inasmuch as the evidence presented indicates that Baird's home was destroyed
by a wildfire, and Nejadian failed to present any evidence that the exceptions granted in Medina's
letter exceeded the minimum necessary, we conclude that Nejadian failed to meet his burden to
establish that approval of Baird's plans would result in a violation of any statute, regulation, or rule.


Because we find that Nejadian failed to meet his burden to show that the activity he purportedly
refused to participate in would result in a violation of a federal or state statute or a violation or
noncompliance with a local, state, or federal rule or regulation, his section 1102.5(c) retaliation
claim should have been dismissed. Accordingly, we reverse the judgment as to that claim and order
that judgment be entered in favor of County.


B. FEHA Retaliation Claim
[6]  [7]  [8] Government Code section 12940, subdivision (h) makes it an unlawful employment
practice for an employer to retaliate against an employee because that employee opposed any
practice forbidden by FEHA or because the employee filed a complaint, testified, or assisted
in any proceeding under FEHA. To establish a prima facie case of retaliation under FEHA, an
employee “must show (1) he or she engaged in a ‘protected activity,’ (2) the employer subjected
the employee to an adverse employment action, and (3) a causal link existed between the protected
activity and the employer's action. [Citations.] Once an employee establishes a prima facie case,
the employer is required to offer a legitimate, nonretaliatory reason for the adverse employment
action. [Citation.] If the employer produces a legitimate reason for the adverse employment action,
the presumption of retaliation ‘drops out of the picture,’ and the burden shifts back to the employee
to prove intentional retaliation.” (Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1042, 32
Cal.Rptr.3d 436, 116 P.3d 1123 (Yanowitz).)


In this case, County contends that the trial court gave an erroneous instruction to the jury on
the elements of Nejadian's FEHA retaliation claim by including his refusal to violate a statute,
rule, or regulation as a possible protected activity. County also contends that Nejadian failed to
produce sufficient evidence to show that he **422  was subjected to an adverse employment
action following his protected activity, or to show that County's decision not to assign Nejadian
to an acting manager position was motivated by Nejadian's protected activity. We agree that the
instruction was erroneous, and *723  allowed the jury to find in favor of Nejadian despite the fact
that he failed to present any evidence of an improper motive under FEHA.
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1. Erroneous Jury Instruction
[9] As noted, the court gave an instruction on the FEHA retaliation claim that, over County's
objection, informed the jury that in order to prove retaliation in violation of FEHA, Nejadian
must establish that his “refusal to participate in activities that would violate state, federal, or
local statutes, rules, or regulations and/or complaining about age discrimination and retaliation in
violation of FEHA with a government agency was a substantial motivating reason for [County's]
decision to subject him to adverse employment action.” (Italics added.) The italicized portion of the
instruction was improper, because that conduct is not protected by FEHA. As stated in Government
Code section 12920, the purpose of FEHA is to protect and safeguard the right and opportunity
of all persons to obtain and hold employment and housing without discrimination on account of
race, religious creed, color, national origin, ancestry, physical disability, mental disability, medical
condition, genetic information, marital status, sex, gender, gender identity, gender expression,
age, sexual orientation, or military and veteran status. Because the activity Nejadian refused to
participate in would not have resulted in the violation of statutes, rules, or regulations prohibiting
discrimination in employment or housing, the trial court erred by including the italicized language
in the instruction on FEHA retaliation.


We acknowledge that the special verdict form given to the jury did not include the erroneously-
included protected activity, and thus might have rendered the error harmless. However, when the
jury expressed confusion about the questions on the special verdict form, the court directed the
members of the jury, over County's objection, to review the erroneous instruction (along with
the instruction on “substantial motivating reason explained”). Because the erroneous instruction
allowed the jury to find in favor of Nejadian even if it did not find that his complaint about
age discrimination was a substantial motivating reason for the failure to assign him to an acting
manager position, the judgment in favor of Nejadian on the FEHA retaliation claim must be
reversed. Although ordinarily a finding of an erroneous jury instruction would be remanded for
retrial, we conclude no retrial is necessary here because, as discussed below, Nejadian failed to
present sufficient evidence to establish a claim for FEHA retaliation.


2. Sufficiency of the Evidence


a. Protected Activity


In his FEHA retaliation claim as alleged in both his first amended and second amended
complaints, Nejadian alleged that he engaged in protected *724  activity when he complained
to County management about workplace discrimination, and was retaliated against for engaging
in that activity. At trial, the only evidence Nejadian presented of complaints he made regarding
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discrimination was Ramirez's testimony that he told her that he felt he was discriminated against
based upon his age, and the formal complaints he filed with the EEOC and the DFEH.


[10]  [11] Nejadian's statement to Ramirez does not constitute protected activity under FEHA
because Ramirez testified that she was not Nejadian's supervisor at **423  the time of the
conversation, the conversation was part of an informal discussion between coworkers, and she
did not report Nejadian's statement to management. (Yanowitz, supra, 36 Cal.4th at p. 1047, 32
Cal.Rptr.3d 436, 116 P.3d 1123 [vague or conclusory remarks that fail to put the employer on
notice are insufficient to establish protected activity].) Thus, the protected activity for which
County is alleged to have retaliated against Nejadian is his filing of EEOC and DFEH complaints.
Accordingly, Nejadian's retaliation claim is limited to adverse employment actions that took place
after the EEOC and DFEH complaints were filed in 2015. 17


17 Because retaliation under FEHA requires the plaintiff to show that the employer was
motivated to retaliate by the plaintiff's protected activity, actions the employer took before
the plaintiff engaged in the protected activity necessarily are irrelevant.


b. Adverse Employment Action


[12]  [13]  [14] In its appellant's opening brief, County contends the only potentially adverse
employment action that took place after the EEOC and DFEH complaints were filed was County
failing to select Nejadian to fill an acting EHS manager position in September 2016. However, it
argues that denial of appointment to a temporary acting position does not constitute an adverse
employment action. (Citing Brewer v. Holder (D.D.C. 2013) 20 F.Supp.3d 4 and other federal
cases.) Nejadian argues in his respondent's brief that he presented evidence that he was subjected
to numerous adverse employment actions, although only three of those actions took place after
he filed his EEOC and DFEH complaints. He also contends that the denial of the acting manager
position constituted an adverse action because there was evidence that being assigned to an
acting position was beneficial to an employee's career trajectory, and often provided for monetary
bonuses. Neither party is entirely correct.


Nejadian asserts there were three adverse employment actions that took place after he filed the
EEOC and DFEH: the denial of an appointment to an acting EHS manager position, “withholding
of the 2015 performance evaluation,” and “investigation for the ‘outstanding’ marks.” Although
Nejadian provides no details in his argument regarding the latter two actions, it appears *725  that
they refer to his testimony that at the time of trial he had not yet received his 2016 (not 2015)
performance evaluation, and to testimony regarding the process that led to the rerating of that
performance evaluation. Because Nejadian failed to present any evidence to show how the delay
in the delivery of his 2016 performance evaluation had any adverse effect on his employment,
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it cannot be the basis for a retaliation claim. However, the downgrading of his rating on one of
the categories in his performance evaluation clearly is an adverse employment action. Therefore,
we will include it when determining whether Nejadian presented sufficient evidence to establish
County's retaliatory motive. We also will include the denial of the assignment to the acting EHS
manager position, because Nejadian presented testimony that employees in acting out-of-class
positions could apply for a monetary bonus, as well as other testimony from which a jury could
conclude that employees who had been assigned to acting out-of-class positions were better
positioned to be promoted due to their experience in the acting positions. Thus, County's reliance
on Brewer, which held that “ ‘ “denial of an acting position—without showing some further harm—
does not by itself qualify as an adverse employment action” ’ ” ( **424  Brewer v. Holder, supra,
20 F.Supp.3d at p. 27, italics added), is misplaced.


c. Retaliatory Motive


County contends that Nejadian failed to present evidence that his filing of the EEOC and DFEH
complaints was a motivating reason for County not appointing him to the acting EHS manager
position or for rerating him on his 2016 performance evaluation. Nejadian counters that he
produced sufficient evidence to prove a prima facie case for retaliation. County's argument
prevails.


[15]  [16] Nejadian's response ignores his burden in this case. As noted, if the employer produces a
legitimate, nonretaliatory reason for the adverse employment action, the presumption of retaliation
raised by the employee's prima facie case disappears and the employee must then prove intentional
retaliation. (Yanowitz, supra, 36 Cal.4th at p. 1042, 32 Cal.Rptr.3d 436, 116 P.3d 1123.) The
employee meets this burden by “prov[ing], [with] competent evidence, that the employer's
proffered justification is mere pretext; i.e., that the presumptively valid reason for the employer's
action was in fact a coverup. [Citation.] In responding to the employer's showing of a legitimate
reason for the complained-of action, the plaintiff cannot ‘ “simply show the employer's decision
was wrong, mistaken, or unwise. Rather, the employee ‘ “must demonstrate such weaknesses,
implausibilities, inconsistencies, incoherencies, or contradictions in the employer's proffered
legitimate reasons for its action that a reasonable factfinder could rationally find them ‘unworthy
of credence,’ [citation], and hence infer ‘that the employer did not act for the [asserted] non-
discriminatory reasons.’ ” ’ ” ’ ” (McRae v. Department of Corrections & Rehabilitation (2006)
142 Cal.App.4th 377, 388-389, 48 Cal.Rptr.3d 313 (McRae).)


*726  [17]  [18]  [19] We recognize that “[a]ctions for unlawful discrimination and retaliation
are inherently fact-driven, and ... it is the jury, and not the appellate court, that is charged with the
obligation of determining the facts. Nonetheless, the jury's verdict stands only if it is supported
by substantial evidence.” (McRae, supra, 142 Cal.App.4th at p. 389, 48 Cal.Rptr.3d 313.) “We
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may not substitute our view of the correct findings for those of the [jury]; rather, we must accept
any reasonable interpretation of the evidence which supports the [jury's] decision. However, we
may not defer to that decision entirely. ‘[I]f the word “substantial” means anything at all, it clearly
implies that such evidence must be of ponderable legal significance.... It must be reasonable in
nature, credible, and of solid value; it must actually be “substantial” proof of the essentials which
the law requires in a particular case.’ ” (Beck Development Co. v. Southern Pacific Transportation
Co. (1996) 44 Cal.App.4th 1160, 1203-1204, 52 Cal.Rptr.2d 518 (Beck).)


[20]  [21]  [22] “[A] judgment may be supported by inference, but the inference must be a
reasonable conclusion from the evidence and cannot be based upon suspicion, imagination,
speculation, surmise, conjecture or guesswork. [Citation.] Thus, an inference cannot stand if it
is unreasonable when viewed in light of the whole record. [Citation.] And although an appellate
court will normally defer to the trier of fact's drawing of inferences, it has been said: ‘To these well
settled rules there is a common sense limited exception which is aimed at preventing the trier of
the facts from running away with the case. This limited exception is that the trier of the facts may
not indulge in the inference when that inference is rebutted by clear, positive and uncontradicted
evidence of such a nature that it is not subject to doubt in the minds of reasonable [people].’ ” (
**425  Beck, supra, 44 Cal.App.4th at p. 1204, 52 Cal.Rptr.2d 518.)


In the present case, County presented undisputed evidence that the decision to assign employees
other than Nejadian to the acting EHS manager positions, and the decision to investigate and
downgrade one of the ratings on Nejadian's 2016 performance evaluation were made for legitimate,
nonretaliatory reasons.


[23] For example, County presented evidence that the director of human resources of the
Department of, Shelli Weekes, instituted a new method for making out-of-class temporary
assignments when she was appointed to her position in November 2015. Weekes testified that
she changed the method previously used by the environmental health division, i.e., posting the
position, because she believed it was inappropriate to post for a temporary position. Diana Aguilar,
the division's liaison to the human resources department, testified that Weekes imposed the same
restriction on posting for a vacancy in an EHS-4 position before the vacancies in the EHS manager
position were sought to be filled, and that the method used to fill the acting EHS manager vacancies
was based upon set criteria, i.e., the overall ratings in past performance evaluations.


*727  [24] Similarly, County presented evidence that Brenda Lopez, who reviewed all
performance evaluations, investigated the 2016 evaluation for Nejadian because the evaluation
indicated that Nejadian did some work for the land use program even though he had not been
assigned to that program during the rating period. Then, when she compared the 2016 evaluation
to the 2015 evaluation and saw that the narrative portion of both were virtually identical, she asked
Nejadian's supervisor, Linda Ramirez, who wrote the evaluation, for documentation to confirm
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that Nejadian had done the work for which he received an “outstanding” rating during the 2016
rating period. Ramirez testified that she lowered her rating in one category from “outstanding” to
“very good” in response to Lopez's instruction that she should reconsider her rating if she could
not substantiate it with documentary support.


Nejadian presented no evidence to “ ‘ “demonstrate such weaknesses, implausibilities,
inconsistencies, incoherencies, or contradictions in [County's] proffered legitimate reasons for its
action[s] that a reasonable factfinder could rationally find them ‘unworthy of credence,’ [citation],
and hence infer ‘that [County] did not act for the [asserted non-retaliatory] reasons.’ ” ’ ” (McRae,
supra, 142 Cal.App.4th at p. 389, 48 Cal.Rptr.3d 313.) Indeed, Nejadian does not even attempt
in his respondent's brief to address County's proffered reasons, and instead merely asserts that
he proved his prima facie case for retaliation. Because there was no evidence from which a jury
reasonably could infer (without relying upon suspicion, imagination, speculation, or conjecture)
that County acted in retaliation for Nejadian filing complaints with the EEOC and DFEH, the
judgment in his favor on the FEHA retaliation claim must be reversed, with judgment to be entered
in favor of County.


DISPOSITION


The judgment is reversed, and a new judgment shall be entered in favor of County on Nejadian's
second amended complaint. County shall recover its costs on appeal.


Collins, J., and Currey, J., concurred.
A petition for a rehearing was denied October 31, 2019, and respondent's petition for review by
the Supreme Court was denied January 2, 2020, S259010.


All Citations
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239 Cal.App.4th 1224
Court of Appeal, Fourth District, Division 1, California.


Karen D. NOSAL–TABOR, Plaintiff and Appellant,
v.


SHARP CHULA VISTA MEDICAL CENTER, Defendant and Respondent.


D065843
|


Filed 8/3/2015


Synopsis
Background: Registered nurse brought action against hospital for wrongful termination in
violation of public policy and improper workplace retaliation. The Superior Court, San Diego
County, No. 37–2013–00042433–CU–WT–CTL, John Meyer, J., granted summary judgment for
hospital. Nurse appealed.


Holdings: The Court of Appeal, Aaron, J., held that:


[1] the scope of practice of nursing represents a sufficiently fundamental policy to support a cause
of action for wrongful termination in violation of public policy, and


[2] hospital failed to maintain the appropriate procedures for cardiac stress testing to be within
scope of practice of nursing.


Reversed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (10)


[1] Labor and Employment Public policy considerations in general
The elements of a claim for wrongful discharge in violation of public policy are (1) an
employer-employee relationship, (2) the employer terminated the plaintiff's employment,
(3) the termination was substantially motivated by a violation of public policy, and (4) the
discharge caused the plaintiff harm.
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19 Cases that cite this headnote


[2] Labor and Employment Refusal to Engage in Wrongdoing
A termination premised on an employee's refusal to violate either a statute or an
administrative regulation may support a claim for wrongful termination in violation of
public policy.


20 Cases that cite this headnote


[3] Health Adverse employment action;  wrongful discharge
The statute defining the scope of the practice of nursing, and the guidelines promulgated
by the Board of Registered Nursing and the Medical Board of California to govern
hospitals' “standardized procedures” for nurses to perform functions that would otherwise
be considered the illegal practice of medicine, state a sufficiently well-established,
substantial, and fundamental public policy to support a cause of action for wrongful
termination in violation of public policy. Cal. Bus. & Prof. Code § 2725; Cal. Lab. Code
§ 1102.5(c); Cal. Code Regs. tit. 16, § 1470 et seq.


8 Cases that cite this headnote


[4] Labor and Employment Public policy considerations in general
A discharge is actionable as against public policy if it violates a policy that is: (1) delineated
in either constitutional or statutory provisions; (2) “public” in the sense that it “inures to
the benefit of the public” rather than serving merely the interests of the individual; (3) well
established at the time of the discharge; and (4) “substantial” and “fundamental.”


7 Cases that cite this headnote


[5] Appeal and Error Labor and Employment
Whether the policy upon which a wrongful termination claim is based is sufficiently
fundamental, well established, and tethered to a statutory or constitutional provision to
support liability is a legal question reviewed de novo.


1 Cases that cite this headnote


[6] Health Adverse employment action;  wrongful discharge
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Hospital failed to maintain the appropriate standardized procedures to allow a cardiac
registered nurse to perform nurse-led cardiac stress testing, under the statute defining
the scope of the practice of nursing and the guidelines promulgated by the Board of
Registered Nursing and the Medical Board to govern hospitals' “standardized procedures”
for nurses to perform functions that otherwise would be considered the illegal practice
of medicine, and thus public policy and the Labor Code prohibited the hospital from
terminating or retaliating against the nurse for refusing to perform the stress testing, where
the hospital's procedures did not include “a method for initial and continuing evaluation of
the competence of those registered nurses authorized to perform standardized procedure
functions,” a “method of maintaining a written record of those persons authorized to
perform standardized procedure functions,” or “a method of periodic review,” absent
evidence of why the Department of Public Health and a hospital accreditation organization
had rejected nurse's complaints about the nurse-led stress testing. Cal. Bus. & Prof. Code
§ 2725; Cal. Lab. Code § 1102.5(c); Cal. Code Regs. tit. 16, § 1474(b)(5, 6, 11).


[7] Health Adverse employment action;  wrongful discharge
Whether hospital's procedures to allow a registered nurse to perform nurse-led cardiac
stress testing complied with the guidelines promulgated by the Board of Registered
Nursing and the Medical Board to govern hospitals' “standardized procedures” for nurses
to perform functions that would otherwise be considered the illegal practice of medicine
was not a matter subject to expert medical testimony. Cal. Bus. & Prof. Code § 2725; Cal.
Code Regs. tit. 16, § 1470 et seq.


[8] Health Adverse employment action;  wrongful discharge
Exhaustion of administrative remedies was not required for nurse's claim that hospital
retaliated against her in violation of the Labor Code “for refusing to participate in an
activity that would result in a violation of state or federal statute, or a violation or
noncompliance with a state or federal rule or regulation.” Cal. Lab. Code § 1102.5(c).


[9] Health Adverse employment action;  wrongful discharge
Registered nurse's refusal to perform nurse-led cardiac stress testing which fell outside the
scope of the practice of nursing and would be considered the illegal practice of medicine
was not a “legitimate nonretaliatory business reason” for hospital's adverse employment
action and termination of nurse, and thus it did not trigger an exception to the statute
governing whistleblower retaliation by health facilities. Cal. Health & Safety Code §
1278.5.
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[10] Health Adverse employment action;  wrongful discharge
Hospital's adverse employment actions against nurse within 120 days of nurse's complaints
to her supervisors about the hospital's violations of the statute defining the scope of the
practice of nursing and the guidelines promulgated by the Board of Registered Nursing and
the Medical Board to govern hospitals' “standardized procedures” for nurses to perform
functions that would otherwise be considered the illegal practice of medicine gave rise
to a rebuttable presumption of discrimination under the statute governing whistleblower
retaliation by health facilities, thus precluding summary judgment for hospital on nurse's
whistleblower retaliation claim. Cal. Health & Safety Code § 1278.5(d)(1); Cal. Bus. &
Prof. Code § 2725; Cal. Code Regs. tit. 16, § 1470 et seq.


See 2 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Crimes Against Public Peace
and Welfare, § 409.


**653  APPEAL from a judgment of the Superior Court of San Diego County, John Meyer, Judge.
Reversed. (Super. Ct. No. 37–2013–00042433–CU–WT–CTL)


Attorneys and Law Firms


David A. Miller for Plaintiff and Appellant.


Andrews Lagasse Branch & Bell, Margaret Chandler Bell and Shauna L. Sinnott, San Diego, for
Defendant and Respondent.


AARON, J.


*1227  I.


INTRODUCTION


The Nursing Practice Act (Bus. & Prof. Code, § 2700 et seq.) regulates the practice of nursing
in California. The Nursing Practice Act permits nurses to perform certain functions that would
otherwise be considered the illegal practice of medicine, **654  when such functions are
performed pursuant to a hospital's “standardized procedures.” (Bus. & Prof. Code, § 2725, subd.
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(c).) The Nursing Practice Act further provides that the content of such standardized procedures
shall be governed by guidelines promulgated by the Board of Registered Nursing and the Medical
Board of California. (Bus. & Prof. Code, § 2725, subd. (c); see Cal.Code Regs., tit. 16, §
1470–1474;hereafter “Guidelines.”)


Karen D. Nosal-Tabor is a registered nurse who previously worked in the cardiology department
at Sharp Chula Vista Medical Center (Sharp). A significant portion of Nosal-Tabor's job duties
involved assisting with cardiac stress tests–a diagnostic test used to gather information concerning
how well a patient's heart is working when placed under physical or chemical stressors. In 2011,
Sharp implemented “nurse-led” cardiac stress testing in which a physician is not physically
present during the tests. Nosal-Tabor repeatedly refused to perform nurse-led stress tests and
made numerous complaints concerning the testing to Sharp's management. Among Nosal-Tabor's
complaints was that stress testing constitutes the practice of medicine and that Sharp had not
adopted legally adequate standardized procedures to permit its nurses to perform such tests. Sharp's
management told Nosal–Tabor that Sharp had adopted legally sufficient standardized procedures,
and that these procedures permitted nurses such as Nosal–Tabor to conduct nurse-led stress testing.
After Nosal-Tabor continued to refuse to perform nurse-led stress testing and to complain about
its implementation, Sharp disciplined her and eventually terminated her employment.


*1228  Nosal-Tabor sued Sharp, 1  alleging wrongful termination and two causes of action
premised on claims of improper workplace retaliation. Sharp filed a motion for summary judgment.
The trial court granted the motion, ruling that Nosal-Tabor presented “no credible evidence that
the Standardized Procedures in place at the time of her termination were insufficient.”


1 Sharp answered Nosal-Tabor's complaint, and noted that it had erroneously been named as
“Sharp HealthCare” in the complaint.


On appeal, Nosal-Tabor claims that the trial court erred in granting Sharp's motion for summary
judgment. Her primary contention is that the trial court erred in concluding that there was no
evidence upon which a reasonable juror could find that Sharp had failed to adopt standardized
procedures that comply with the Guidelines. Nosal-Tabor contends that this error caused the court
to improperly conclude that she would be unable to establish any of her causes of action.


We conclude that the trial court erred in granting summary judgment for Sharp. The documents
that Sharp maintains constitute its standardized procedures do not contain several elements that are
required by the Guidelines. In light of these deficiencies, a reasonable juror could find that Sharp
improperly retaliated against, and wrongfully terminated, Nosal-Tabor when she complained
about, and refused to perform, nurse-led stress testing pursuant to Sharp's legally deficient
procedures.
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II.


FACTUAL AND PROCEDURAL BACKGROUND


A. Nosal-Tabor's complaint
Nosal-Tabor filed a complaint against Sharp in April 2013 in which she alleged **655  that
she had made numerous complaints to Sharp's management concerning the “illegal procedures
for stress testing of ... cardiac patients.” Among her complaints was “the lack of a legally
required Standardized Procedure” authorizing the performance of nurse-led stress testing. Nosal-
Tabor alleged that she had “confirmed with her licensing agency that such testing was unsafe,”
and claimed that the licensing agency had “warned [her] to stop doing it in the manner Sharp
demanded.”


Nosal-Tabor also alleged that she made a formal complaint to a Sharp compliance hotline in
October 2011, and that she was “written up the following week.” In addition, Nosal-Tabor alleged
that in February 2012, she was given a poor performance review and was suspended without pay
for *1229  several days in retaliation for her complaints. Nosal-Tabor further alleged that in April
2012, Sharp terminated her employment after she refused to perform “an unsafe cardiac test.”


In a claim for wrongful termination in violation of public policy, Nosal-Tabor claimed that Sharp's
termination of her employment violated the public policies embodied in Health and Safety Code
section 1278.5, Labor Code former section 1102.5, 2  Business and Professions Code section 2725,
and Guidelines, sections 1379 and 1470 through 1474. 3


2 After Nosal-Tabor filed her complaint, the Legislature amended Labor Code former section
1102.5. (Stats. 2013, ch. 781, § 4.1.) All subsequent statutory references to Labor Code
section 1102.5 are to the prior version of the statute. (Stats. 2003, ch. 484, § 2, p. 3518.)


3 Health and Safety Code section 1278.5 prohibits retaliation against health care workers for
making complaints concerning patient safety. Labor Code section 1102.5, subdivision (c)
prohibits retaliating against an employee for refusing to participate in an activity that would
result in a violation of state or federal law. Business and Professions Code section 2725, and
Guidelines, sections 1379 and 1470 through 1474 pertain to the scope of practice of nursing
and/or the development of standardized procedures.


Nosal-Tabor also brought a direct claim for a violation of Labor Code section 1102.5, in which she
alleged that she was discharged in retaliation for “active opposition to unlawful company practices
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and policies,” and a direct claim for violation of Health and Safety Code section 1278.5 in which
she alleged that Sharp had retaliated against her for making the complaints described above.


B. Sharp's motion for summary judgment
Sharp filed a motion for summary judgment or summary adjudication in December 2013. The
gist of Sharp's motion was that Nosal-Tabor would be unable to establish any of her causes of
action because the basis for her termination was “her refusal to perform her lawful job duties as
directed.” (Italics added.) In support of this contention, Sharp maintained that the procedures that
it had adopted to perform nurse-led stress testing were lawful and that it had provided Nosal-Tabor
with “overwhelming confirmation ... of the legality of nurse-led stress testing.” With respect to
each cause of action, Sharp contended that, in light of the legality of nurse-led stress-testing at
Sharp, Nosal-Tabor's refusal to perform such testing and/or her complaints concerning such testing
were unreasonable. 4


4 Sharp also contended that Nosal-Tabor's claim for a violation of Labor Code former
section 1102.5 was barred by her failure to exhaust administrative remedies with the Labor
Commissioner.


Sharp supported its motion with numerous documents, including copies of its procedures **656
for performing nurse-led stress testing. In addition, Sharp *1230  lodged a declaration from Dr.
Daniel Cepin. Dr. Cepin is a practicing cardiologist and has been the medical director of cardiology
services at Sharp since 2006. Dr. Cepin stated that, prior to 2011, Sharp required a physician to be
present during cardiac stress testing. In 2010, after the Centers for Medicare & Medicaid Services
changed federal regulations governing the payment for certain outpatient diagnostic services,
Sharp began to develop standardized procedures to allow nurses to perform stress testing without
a physician being physically present.


Dr. Cepin authenticated the documents that Sharp offered outlining its nurse-led stress testing
procedures and explained the manner by which the procedures had been adopted as follows:


“I am a member of [Sharp's] Cardiology Advisory Committee. In or around October 2011, the
Cardiology Advisory Committee reviewed and approved the standardized procedures for nurse-
led stress testing. Attached to the NOL [Notice of Lodgment] as Exhibit 8 are the Department
Guidelines approved by the Cardiology Advisory Committee. Attached to the NOL as Exhibit
11 is the Stress Test Standard Order Set approved by the Cardiology Advisory Committee.
In or around November 2011, the Cardiology Advisory Committee reviewed and approved
the cardiac stress testing protocol, which is attached to the NOL as Exhibit 9. In or around
January 2012, the Cardiology Advisory Committee reviewed and approved the Treadmill
Testing guidelines, which are attached to the NOL as Exhibit 10.”
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Dr. Cepin stated that in his opinion, Sharp's procedures were legally adequate:


“I have reviewed California Code of Regulations [title 23,] section 70706.2 [Cal. Code. Regs.,
tit. 22, § 70706.2 5 ] and am familiar with the standardized procedure guidelines promulgated by
the Medical Board of California and the Board of Registered Nursing, which are attached to the
NOL as Exhibit 13. 6  It is my opinion that the Sharp Chula Vista Medical Center's Department
Guidelines coupled with the Standard Order Set meet guidelines for standardized procedures
for nurse-led stress testing.”


5 California Code of Regulations, title 22, section 70706.2 is contained within administrative
regulations governing hospitals regulated by the Department of Health Services. The
regulation provides that a “Committee on Interdisciplinary Practice” (Cal. Code Regs., tit,
22, § 70706.2) shall be responsible for adopting standardized procedures as defined in
Business and Professions Code section 2725 at hospitals. California Code of Regulations,
title 22, section 70706.2 outlines, without material differences, the same 11 requirements for
standardized procedures as specified in the Guidelines.


6 Exhibit 13 is California Code of Regulations, title 22, section 70706.2. While Dr. Cepin
suggested in his declaration that California Code of Regulations, title 22, section 70706.2 had
been adopted by the Medical Board of California and the Board of Registered Nursing, the
regulation was adopted by the Department of Health Services. (See fn. 5., ante.) However,
as explained in footnote 5, ante, California Code of Regulations, title 22, section 70706.2
outlines, without material distinction, the same required contents for standardized procedures
as are outlined in the Guidelines.


*1231  C. Nosal-Tabor's opposition
Nosal-Tabor filed an opposition in which she contended both that the procedures adopted by Sharp
to authorize nurse-led stress testing did not comply with the 11 specific requirements established
in the Guidelines, and that she had repeatedly complained to Sharp's management concerning this
issue. She argued in part:


**657  “[Nosal-Tabor] constantly insisted that Sharp must write up a Standardized Procedure
before any nurse can conduct a nurse-led cardiac stress test. She specifically protested the lack
of a Standardized Procedure throughout 2010–until she was terminated. [¶] In 2010, Sharp first
created a document called a ‘Department Guideline,’ and tried to claim it was a Standardized
Procedure. It was not. The ‘Department Guideline’ does not match the legal requirements stated
by the [Board of Registered Nursing] in their website where they refer to the laws and regulations
governing a written Standardized Procedure.”
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Nosal-Tabor noted that she had complained to the Board of Registered Nursing concerning
Sharp's nurse-led stress testing procedures and that the Board had “warned her that ... she and
her colleagues could be subjected to discipline if she performed nurse-led cardiac stress testing
without a Standardized Procedure written in accordance with the laws and regulations governing
nurses.” Nosal-Tabor further argued that she had been both disciplined and terminated for refusing
to perform, and complaining about, unlawful nurse-led stress testing.


As to her specific causes of action, Nosal-Tabor contended that there was a triable issue of material
fact with respect to her claim for wrongful termination in violation of public policy because she
was fired for “oppos[ing] the illegal failure of Sharp to have a correct Standardized Procedure in
place.” Nosal-Tabor also claimed that she had established a triable issue of fact with respect to
whether Sharp had violated Labor Code section 1102.5 and argued that she was not required to
have exhausted any administrative remedies with the Labor Commissioner prior to filing a lawsuit
for a violation of Labor Code section 1102.5. With respect to her claim for violation of Health and
Safety Code section 1278.5, Nosal-Tabor maintained that she had repeatedly complained about
the adequacy of Sharp's nurse-led stress testing procedures, and that she had suffered “extreme
adverse employment actions promptly after making her reports.”


Among the documents that Nosal-Tabor offered in support of her opposition was an e-mail from
an employee of the Board of Registered Nursing to Nosal-Tabor that stated in relevant part:


“[S]tress testing is outside the scope of practice for nurses, and those who do supervise
cardiac stress testing and act on the results, are practicing medicine[.] [I]n order for [registered
nurses] *1232  to do this, they must develop standardized procedures within the organized
health care system, pursuant to [California Code of Regulations, title 16, section] 1474. Once
these [standardized procedures] are developed and properly approved, [registered nurses] may
participate in stress testing per the established guidelines.”


Nosal-Tabor also offered her own declaration outlining the employment discipline that she
received for her refusal to participate in nurse-led stress testing and her “protest[s] [concerning]
the lack of a Standardized Procedure,” and lodged documents demonstrating the many complaints
she made to Sharp's management concerning the practice.


Nosal-Tabor also offered an excerpt of the deposition testimony of Sherrie Navedo, Sharp's director
of critical care. During the deposition, Navedo explained that she was familiar with the meaning
of the term “standardized procedure,” stating, “We do standardized procedures all through the
hospital.” Nosal-Tabor's counsel then asked Navedo whether Sharp had a standardized procedure
in place for nurses to do nurse-led stress testing during **658  the time period when Nosal-Tabor
was employed. Navedo responded, “I believe not.” Navedo explained, “It was a departmental
procedure instead of a standardized procedure.”
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In addition, Nosal-Tabor offered an excerpt of the deposition of Dr. Cepin that included the
following colloquy:


“[Nosal-Tabor's counsel]: And is it your testimony, then, that this [referring to documents
outlining Sharp's procedures for conducting nurse-led stress testing] meets the requirements for
a standardized procedure?


“[Dr. Cepin]: I don't know whether it meets the requirements for a standardized procedure, but
it–basically it gives you the guidelines.”


D. The trial court's ruling
After Sharp filed a reply and the trial court held a hearing, the court granted Sharp's motion for
summary judgment. In its order granting Sharp's motion, the court began its analysis by addressing
Nosal-Tabor's claims for retaliation in violation of Labor Code section 1102.5 and Health and
Safety Code section 1278.5. After outlining the required elements of each statute, the court ruled
that Sharp had established, as a matter of law, a legitimate nonretaliatory reason for its actions,
namely, Nosal-Tabor's refusal to perform nurse-led stress testing. In so ruling, the trial court
indicated that there was no evidence from which a reasonable juror could find that Sharp *1233
had failed to adopt standardized procedures that complied with the Guidelines. The court reasoned
in part:


“According to [Nosal-Tabor], the reason she was terminated was because she refused to perform
nurse-testing without a Standardized Procedure in place as required by the Board of Registered
Nursing. [¶] This may have raised a triable issue of fact if [Nosal-Tabor] was terminated in 2011.
However, at the time plaintiff was terminated in April 2012, there were Standardized Procedures
in place.”


The court also ruled that Sharp had adopted procedures for performing nurse-led stress testing
that constituted legally sufficient standardized procedures under the Guidelines. In support of this
conclusion, the trial court quoted Dr. Cepin's declaration. In addition, the court concluded that
Nosal-Tabor had presented “no credible evidence that the Standardized Procedures in place at the
time of her termination were insufficient.” Accordingly, the trial court ruled that Nosal-Tabor had
failed to present any evidence to support her claim that Sharp had taken an adverse employment
action against her for an improper reason. 7


7 Although in its analysis, the trial court referred solely to Sharp's termination of Nosal-Tabor's
employment; by implication, the trial court ruled that Sharp had not taken any improper
adverse employment action against Nosal-Tabor.
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The trial court also ruled that Sharp was entitled to judgment as a matter of law on Nosal-Tabor's
Labor Code former section 1102.5 claim on the additional ground that she had failed to exhaust
administrative remedies with the Labor Commissioner.


In addressing Nosal-Tabor's claim for wrongful termination in violation of public policy, the
court noted that Nosal-Tabor alleged that her termination violated the public policies embedded
**659  in Labor Code former section 1102.5, Health and Safety Code section 1278.5, Business
and Professions Code section 2725, and Guidelines sections 1379 and 1470 through 1474. The
court ruled that Nosal-Tabor could not establish that her termination violated the public policies
embedded in Labor Code section 1102.5 and Health and Safety Code section 1278.5 for the reasons
set forth above. With respect to Business and Professions Code section 2725, and Guidelines
sections 1379 and 1470 through 1474, the court ruled:


“There is no public policy stated in the statute and regulations. They merely adopt the
requirement for Standardized Procedures. As discussed above, at the time plaintiff was
terminated, there were Standardized Procedures in place.”


The trial court subsequently entered a judgment in favor of Sharp.


E. Nosal-Tabor's appeal
Nosal-Tabor timely appeals from the judgment.


*1234  III.


DISCUSSION


The trial court erred in granting Sharp's motion for summary judgment


Nosal-Tabor claims that the trial court erred in granting Sharp's motion for summary judgment. She
argues that the record contains evidence demonstrating the existence of a triable issue of material
fact with respect to each of her three causes of action: wrongful termination in violation of public
policy; violation of Labor Code former section 1102.5; and violation of Health and Safety Code
section 1278.5.


A. Applicable principles of law governing motions for summary judgment and the standard of
review
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A moving party is entitled to summary judgment when the party establishes that it is entitled to
the entry of judgment as a matter of law. (Code Civ. Proc., § 437c, subd. (c).) A defendant may
make this showing by demonstrating that the plaintiff cannot establish one or more elements of all
of his or her causes of action, or that the defendant has a complete defense to each cause of action.
(Towns v. Davidson (2007) 147 Cal.App.4th 461, 466, 54 Cal.Rptr.3d 568.)


In reviewing a trial court's ruling on a motion for summary judgment, the reviewing court makes
“ ‘an independent assessment of the correctness of the trial court's ruling, applying the same legal
standard as the trial court in determining whether there are any genuine issues of material fact or
whether the moving party is entitled to judgment as a matter of law. [Citations.]’ [Citation.]” (Trop
v. Sony Pictures Entertainment, Inc. (2005) 129 Cal.App.4th 1133, 1143, 29 Cal.Rptr.3d 144.)


B. The trial court erred in granting judgment as a matter of law for Sharp on Nosal–Tabor's
wrongful termination in violation of public policy
Nosal-Tabor claims that the trial court erred in granting judgment as a matter of law for Sharp on
her claim for wrongful termination in violation of public policy.


1. Governing law


a. Wrongful termination in violation of public policy


[1]  [2] “The elements of a claim for wrongful discharge in violation of public policy are (1) an
employer-employee relationship, (2) the employer *1235  terminated the plaintiff's employment,
(3) the termination was substantially motivated by a violation of public policy, and (4) the discharge
caused the plaintiff harm.” (Yau v. Allen (2014) 229 Cal.App.4th 144, 154, 176 Cal.Rptr.3d 824.) It
is well established that a termination premised on an employee's refusal to violate either a statute
or an administrative regulation may support a claim for wrongful termination in violation of public
policy. (See **660  Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083, 1090, 4 Cal.Rptr.2d 874,
824 P.2d 680 [statutes]; Green v. Ralee Engineering Co. (1998) 19 Cal.4th 66, 80, 78 Cal.Rptr.2d
16, 960 P.2d 1046 [administrative regulations].)


b. The Nursing Practice Act


Business and Professions Code section 2725, subdivision (b), a provision of the Nursing Practice
Act, defines the practice of nursing in relevant part as follows:



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011356534&pubNum=0007047&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006711459&pubNum=0007047&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006711459&pubNum=0007047&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034217514&pubNum=0007047&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992049454&pubNum=0000661&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992049454&pubNum=0000661&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998181825&pubNum=0000661&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998181825&pubNum=0000661&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS2725&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76





Nosal–Tabor v. Sharp Chula Vista Medical Center, 239 Cal.App.4th 1224 (2015)
191 Cal.Rptr.3d 651, 2015 IER Cases 187,259, 15 Cal. Daily Op. Serv. 9768...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


“The practice of nursing within the meaning of this chapter means those functions, including
basic health care, that help people cope with difficulties in daily living that are associated with
their actual or potential health or illness problems or the treatment thereof, and that require a
substantial amount of scientific knowledge or technical skill, including all of the following:


“(1) Direct and indirect patient care services that ensure the safety, comfort, personal hygiene,
and protection of patients; and the performance of disease prevention and restorative measures.


“(2) Direct and indirect patient care services....


“(3) The performance of skin tests, immunization techniques, and the withdrawal of human
blood from veins and arteries.


“(4) Observation of signs and symptoms of illness, reactions to treatment, general behavior, or
general physical condition, and (A) determination of whether the signs, symptoms, reactions,
behavior, or general appearance exhibit abnormal characteristics, and (B) implementation, based
on observed abnormalities, of appropriate reporting, or referral, or standardized procedures, or
changes in treatment regimen in accordance with standardized procedures, or the initiation of
emergency procedures.”


“Section 2725 of the Nursing Practice Act was amended during the 1973-1974 legislative session
of the California Legislature to expand the scope of practice for nurses. It emphasizes that
‘nursing is a dynamic field, *1236  the practice of which is continually evolving to include more
sophisticated patient care activities.’ ( [Bus. & Prof. Code,] § 2725, subd. (a), italics added).
The Legislature enacted into law its ‘intent ... to provide clear legal authority for functions and
procedures that have common acceptance and usage,’ and to ‘permit additional sharing of functions
within organized health care systems’ of ‘overlapping functions between physicians and registered
nurses.’ (Ibid., italics added.)” (California Society of Anesthesiologists v. Brown (2012) 204
Cal.App.4th 390, 402, 138 Cal.Rptr.3d 745.) To that end, Business and Professions Code section
2725 permits nurses to perform certain functions that would otherwise be considered the practice
of medicine, when such functions are performed pursuant to properly adopted “standardized
procedures.” (Id., subd. (c).) The statute further provides that standardized procedures shall be
adopted pursuant to guidelines promulgated by the Board of Registered Nursing and the Medical
Board of California. (Ibid.; see Bus. & Prof. Code, § 2726 [“Except as otherwise provided herein,
this chapter confers no authority to practice medicine or surgery.”]) 8


8 Business and Professions Code section 2051 defines the practice of medicine by authorizing
physicians “to use drugs or devices in or upon human beings and to sever or penetrate the
tissues of human beings and to use any and all other methods in the treatment of diseases,
injuries, deformities, and other physical and mental conditions.”
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Business and Professions Code section 2052, subdivision (a) makes it a crime for an
unlicensed person to practice medicine, including “diagnos[ing] ... any ailment.”


**661  c. The Guidelines


Guidelines section 1470 outlines the purpose of the Guidelines as follows:


“The Board of Registered Nursing in conjunction with the Medical Board of California ...
intends, by adopting the regulations contained in the article, to jointly promulgate guidelines for
the development of standardized procedures to be used in organized health care systems which
are subject to this rule. 9  The purpose of these guidelines is:


“(a) To protect consumers by providing evidence that the nurse meets all requirements to practice
safely.


“(b) To provide uniformity in development of standardized procedures.”


9 It is undisputed that Sharp is such an entity.


Guidelines section 1472 specifies that hospitals “must develop standardized procedures before
permitting registered nurses to perform standardized procedure functions.” The regulation further
provides that “[a] registered nurse *1237  may perform standardized procedure functions only
under the conditions specified in a health care system's standardized procedures; and must provide
the system with satisfactory evidence that the nurse meets its experience, training, and/or education
requirements to perform such functions.” (Guidelines, § 1472.)


Guidelines section 1474 outlines the required contents of all standardized procedures as follows:


“Following are the standardized procedure guidelines jointly promulgated by the Medical Board
of California and by the Board of Registered Nursing:


“(a) Standardized procedures shall include a written description of the method used in
developing and approving them and any revision thereof.


“(b) Each standardized procedure shall:


“(1) Be in writing, dated and signed by the organized health care system personnel authorized
to approve it.


“(2) Specify which standardized procedure functions registered nurses may perform and under
what circumstances.
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“(3) State any specific requirements which are to be followed by registered nurses in performing
particular standardized procedure functions.


“(4) Specify any experience, training, and/or education requirements for performance of
standardized procedure functions.


“(5) Establish a method for initial and continuing evaluation of the competence of those
registered nurses authorized to perform standardized procedure functions.


“(6) Provide for a method of maintaining a written record of those persons authorized to perform
standardized procedure functions.


“(7) Specify the scope of supervision required for performance of standardized procedure
functions, for example, immediate supervision by a physician.


“(8) Set forth any specialized circumstances under which the registered nurse is to immediately
communicate with a patient's physician concerning the patient's condition.


*1238  “(9) State the limitations on settings, if any, in which standardized procedure functions
may be performed.


“(10) Specify patient record keeping requirements.


“(11) Provide for a method of periodic review of the standardized procedures.” 10


10 In her wrongful termination cause of action, Nosal-Tabor also cited California Code of
Regulations, title 16, section 1379, which provides that physicians and surgeons who
collaborate in the development of standardized procedures for registered nurses shall comply
with the Guidelines.


**662  d. Labor Code former section 1102.5, subdivision (c)


Labor Code former section 1102.5, subdivision (c) provides:


“An employer may not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation or noncompliance with
a state or federal rule or regulation.”


2. Application
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Nosal-Tabor contends that the trial court erred in concluding that she would be unable to prove that
her termination was substantially motivated by a violation of public policy, and thus, that Sharp
was entitled to judgment as a matter of law on her wrongful termination claim. Sharp maintains
that the trial court properly concluded that Nosal-Tabor would not be able to establish this element
of her claim because the undisputed evidence established that Sharp terminated her for a legitimate
business reason, namely, her failure to perform her “lawful job duties.” (Italics added.) 11


11 The trial court's order granting summary judgment was based entirely on the ground that
Sharp established a legitimate business reason for her termination, and Sharp does not
contend that it demonstrated an absence of a triable issue of fact with respect to any of
the remaining elements of Nosal-Tabor's claim. Accordingly, we restrict our analysis to the
only element at issue, namely, whether Sharp was entitled to summary judgment on the
ground that there was no triable issue of material fact with respect to whether Nosal-Tabor's
termination was substantially motivated by a violation of public policy.


[3]  [4]  [5] At the outset, we reject the trial court's conclusion that there is “no public policy
stated” in Business and Professions Code section 2725 and the Guidelines that may support a
claim for wrongful termination. A discharge is actionable as against public policy if it violates
a policy that is: “ ‘(1) *1239  delineated in either constitutional or statutory provisions; (2)
“public” in the sense that it “inures to the benefit of the public” rather than serving merely
the interests of the individual; (3) well established at the time of the discharge; and (4)
“substantial” and “fundamental.” ’ [Citation.]” (Carter v. Escondido Union High School Dist.
(2007) 148 Cal.App.4th 922, 929, 56 Cal.Rptr.3d 262.) “Whether the policy upon which a wrongful
termination claim is based is sufficiently fundamental, well established and tethered to a statutory
or constitutional provision to support liability is a legal question that we review de novo.” (Ibid.)


Business and Professions Code section 2725 and the Guidelines have long defined the legal scope
of nursing. In addition, they are part of a larger scheme of licensing statutes and regulations
that govern the practice of medicine and nursing, whose purpose is to protect the public. (See
Magit v. Board of Medical Examiners (1961) 57 Cal.2d 74, 85, 17 Cal.Rptr. 488, 366 P.2d 816
[stating that “our statutory system ..., in order to assure the protection of the public, requires
that a person's competency be determined by the state and evidenced by a license”].) Further,
criminal sanctions may be imposed upon those who fail to practice nursing within the scope of
their licenses. (See, e.g., Bus. & Prof. Code, § 2732 [“No person shall engage in the practice of
nursing, as defined in [Business and Professions Code] Section 2725, without holding a license
which is in an active status issued under this chapter except as otherwise **663  provided in this
act.”], Bus. & Prof. Code, § 2052 [making it a crime for unlicensed person to practice medicine,
including “diagnos[ing] ... any ailment”].) “In a number of cases, the prospect of criminal sanctions
to punish the violation of a policy has been a significant factor in the determination that a policy
is substantial and fundamental,” and thus supportive of a claim for wrongful discharge. (See
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Sullivan v. Delta Air Lines, Inc. (1997) 58 Cal.App.4th 938, 945, fn. 6, 68 Cal.Rptr.2d 584.) In
addition, Labor Code section 1102.5, subdivision (c) precludes employers from retaliating against
an employee for refusing to participate in activities that would result in a violation of a state
statute or regulation. In light of this statutory and regulatory framework, we conclude that Nosal-
Tabor adequately identified a fundamental public policy on which to base her wrongful termination
claim by claiming that her employment was terminated for refusing to perform acts that were
unlawful under Business and Professions Code section 2725 and the Guidelines. Thus, we must
determine whether there is evidence in the record sufficient to support a finding that Nosal-Tabor
was terminated for refusing to perform acts that were not lawful under Business and Professions
Code section 2725 and the Guidelines.


[6] On appeal, Sharp does not dispute that nurses performing nurse-led cardiac stress testing are
required to conduct such testing pursuant to properly *1240  adopted standardized procedures
pursuant to Business and Professions Code section 2725 and the Guidelines. However, Sharp
contends that it “maintained the appropriate standardized procedures to allow a cardiac registered
nurse to perform nurse-led stress testing....” We disagree.


As noted previously, in its motion for summary judgment, Sharp offered four documents that it
contended constitute lawful standardized procedures under the Guidelines. The documents are
entitled “RN [Registered Nurse] Administered Cardiac Stress Testing Guidelines,” “Cardiac Stress
Testing Protocol,” ‘‘Treadmill Testing Guidelines,” and “Stress Test Standard Order Set.” 12  (See
pt. II.B., ante.) After a careful review of the documents, we observe that they fail to include several
elements that the Guidelines mandate be included in a standardized procedure. Specifically, Sharp's
procedures do not include “a method for initial and continuing evaluation of the competence of
those registered nurses authorized to perform standardized procedure functions.” (Guidelines, §
1474, subd. (b)(5).) This is a significant deficiency, because the requirement relates directly to the
need to have procedures that ensure that a nurse is currently competent to perform the standardized
procedure function. In addition, Sharp's procedures do not contain a “method of maintaining a
written record of those persons authorized to perform standardized procedure functions.” (Id.,
subd. (b)(6).) Finally, Sharp's procedures do not “[p]rovide for a method of periodic review....” (Id.,
subd. (b)(11).) Given that Sharp's procedures, on their face, fail to include more than a quarter of
the mandated components that are to be included in all standardized procedures, no reasonable
juror could find that Sharp adopted standardized procedures that comply with the Guidelines.


12 Collectively, we refer to these documents as “Sharp's procedures.”


[7] Sharp's arguments to the contrary are not persuasive. First, Sharp contends that Nosal-Tabor
failed to provide expert testimony to counter Dr. Cepin's opinion that Sharp's procedures complied
with the Guidelines. We reject this argument for **664  two reasons. Most importantly, whether
Sharp's procedures comply with the legal requirements contained in the Guidelines is not a
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matter subject to expert medical testimony. Thus, Nosal-Tabor was not required to present expert
testimony to counter Dr. Cepin's statement in his declaration that, in his opinion, Sharp's procedures
complied with the Guidelines. In addition, Nosal-Tabor presented an excerpt of Dr. Cepin's
deposition testimony in which he admitted that he “[did not] know” whether Sharp's procedures
met “the requirements for a standardized procedure.” Nosal-Tabor also presented the deposition
testimony of Sharp's director of critical care who stated that she did not believe that Sharp had
adopted standardized procedures authorizing nurse-led stress testing. Thus, Sharp is not entitled to
*1241  summary judgment on the ground that undisputed expert testimony established that Sharp
had adopted standardized procedures that complied with the Guidelines.


Sharp also contends that the legality of its procedures is established by evidence that the Joint
Commission 13  and the State Department of Public Health “investigated Nosal-Tabor's complaints
about nurse-led stress testing and found no violations or improper conduct.” We reject this
contention because the record does not contain any evidence as to the basis upon which these
entities rejected Nosal-Tabor's complaints. Thus, even assuming that it would be proper for the trial
court to defer to these entities' interpretations as to whether Sharp's procedures for nurse-led stress
testing complied with the Guidelines, a point on which we express no opinion, there is nothing in
the record explaining the reasoning of either entity upon which the court could reasonably base
such deference. 14


13 According to Sharp's brief, the Joint Commission accredits hospitals.


14 For the same reason, we reject Sharp's contention that it was entitled to judgment as a matter
of law on Nosal-Tabor's claim in light of evidence that “numerous individuals,” including
Nosal-Tabor's supervisors and a union representative, had “confirmed nurse-led stress
testing was within [Nosal-Tabor's] scope of practice.” Even assuming that these individuals
determined that Sharp's procedures complied with the Guidelines, there is nothing in the
record outlining their reasoning for making such a determination.


We also reject Sharp's contention that three publications from the Centers for Medicare &
Medicaid Services establish the propriety of nurse-led stress testing. 15  The publications in
question pertain to insurance coverage under federal insurance programs for outpatient diagnostic
services generically, and do not address the legality of nurse-led stress testing. Thus, we reject
Sharp's contention that “from these [publications from the Centers for Medicare & Medicaid
Services] alone, Nosal-Tabor knew there was no legal requirement for cardiologists to be present
during a stress test.”


15 Sharp lodged the publications with its motion for summary judgment.
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In sum, Sharp does not dispute that it terminated Nosal-Tabor for refusing to perform nurse-
led stress testing. 16  In light of our conclusion that no reasonable juror could find that Sharp
had adopted standardized procedures to authorize nurse-led stress testing that complied with the
Guidelines, we further conclude that a reasonable juror could find that Sharp wrongfully terminated
Nosal-Tabor when she refused to perform nurse-led stress testing conducted pursuant to Sharp's
legally deficient procedures. Accordingly, **665  we conclude that the trial court erred in granting
judgment as a matter of law for Sharp on Nosal-Tabor's wrongful termination in violation of public
policy.


16 For example, in its brief, Sharp states, “[Sharp] terminated Nosal-Tabor because she refused
to perform her job duties, namely, the nurse-led stress testing.”


*1242  C. The trial court erred in granting judgment as a matter of law for Sharp on Nosal–
Tabor's direct claim for violation of Labor Code former section 1102.5, subdivision (c)
Nosal-Tabor claims that the trial court erred in granting judgment as a matter of law for Sharp on
her direct claim 17  for violation of Labor Code former section 1102.5, subdivision (c). 18


17 As noted in parts II.A., and III.B., ante, Nosal-Tabor also based her common law wrongful
termination claim in part on Labor Code, former section 1102.5, subdivision (c).


18 In her complaint and in her brief on appeal, Nosal-Tabor did not specify the subdivision
of Labor Code former section 1102.5 on which she was basing her claim. In light of our
conclusion that there is a triable issue of fact with respect to whether Sharp violated Labor
Code former section 1102.5, subdivision (c), we need not consider whether there is a triable
issue of fact with respect to 1102.5, subdivisions (a) and (b), which provide additional
protections for employees' whistleblower activities.


1. Labor Code former section 1102.5, subdivision (c)
As noted in part III.B.1.d., ante, Labor Code former section 1102.5, subdivision (c) provides:


“An employer may not retaliate against an employee for refusing to participate in an activity
that would result in a violation of state or federal statute, or a violation or noncompliance with
a state or federal rule or regulation.”


2. Application
In its motion for summary judgment, Sharp contended that Nosal-Tabor would be unable to
establish her claim for a violation of Labor Code, section 1102.5 subdivision (c) because “[Nosal-
Tabor] cannot establish that [nurse-led stress testing] actually violated any state or federal law.”
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[8] We concluded in part III.B., ante, that Sharp's procedures for nurse-led cardiac stress testing
failed to comply with the Guidelines and that a reasonable juror could find that Sharp terminated
Nosal-Tabor for refusing to perform nurse-led stress testing conducted pursuant to these deficient
procedures. In light of this evidence, a reasonable juror could also find that Sharp “retaliate[d]
against [Nosal-Tabor] for refusing to participate in an activity that would result in ... a violation
or noncompliance with a state ... rule or regulation.” (Lab. Code, former § 1102.5, subd. (c).)
Accordingly, we conclude that the trial court erred in granting judgment as a matter of law on
Nosal-Tabor's claim that Sharp violated Labor Code section 1102.5, subdivision (c). 19


19 The trial court also concluded that Nosal–Tabor could not establish her claim for a violation
of Labor Code former section 1102.5, subdivision (c) because she failed to exhaust her
administrative remedies with the Labor Commissioner prior to bringing suit. On appeal,
Sharp concedes that the trial court erred in requiring exhaustion, but contends that the court
committed “harmless error” because the trial court ruled on the merits of Nosal-Tabor's
Labor Code former section 1102.5, subdivision (c) claim. We accept Sharp's concession, and
conclude that the trial court erred in concluding that Nosal-Tabor was required to exhaust
her administrative remedies prior to bringing a claim pursuant to former section 1102.5.
(See Satyadi v. West Contra Costa Healthcare Dist. (2014) 232 Cal.App.4th 1022, 1032,
182 Cal.Rptr.3d 21; Lloyd v. County of Los Angeles (2009) 172 Cal.App.4th 320, 323, 90
Cal.Rptr.3d 872 [both concluding plaintiff need not exhaust administrative remedy with
Labor Commissioner prior to bringing suit for violation of former section 1102.5].)


**666  *1243  D. The trial court erred in granting judgment as a matter of law for Sharp on
Nosal-Tabor's direct claim for violation of Health and Safety Code section 1278.5
Nosal-Tabor claims that the trial court erred in granting judgment as a matter of law for Sharp on
her direct claim for violation of Health and Safety Code section 1278.5. 20


20 As noted in parts II.A., and III.B., ante, Nosal-Tabor also based her common law wrongful
termination claim in part on Health and Safety Code section 1278.5.


1. Governing law
Health and Safety Code section 1278.5, the health care facility whistleblower statute, “declares a
policy of encouraging workers in a health care facility, including members of a hospital's medical
staff, to report unsafe patient care. The statute implements this policy by forbidding a health care
facility to retaliate or discriminate ‘in any manner’ against such a worker ‘because’ he or she
engaged in such whistleblower action. ( [Health & Saf. Code,] § 1278.5, subd. (b).)” (Fahlen v.
Sutter Central Valley Hospitals (2014) 58 Cal.4th 655, 660–661, 168 Cal.Rptr.3d 165, 318 P.3d
833.)
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Health and Safety Code section 1278.5, subdivision (b) provides in relevant part:


“(b)(1) No health facility shall discriminate or retaliate, in any manner, against any patient,
employee, member of the medical staff, or any other health care worker of the health facility
because that person has done ... the following:


“(A) Presented a grievance, complaint, or report to the facility, to an entity or agency responsible
for accrediting or evaluating the facility, or the medical staff of the facility, or to any other
governmental entity.”


Health and Safety Code section 1278.5, subdivision (d) establishes a rebuttal presumption of
discriminatory action under the following circumstances:


*1244  “(d)(1) There shall be a rebuttable presumption that discriminatory action was taken
by the health facility ... in retaliation against an employee ... if responsible staff at the facility
or the entity that owns or operates the facility had knowledge of the actions, participation, or
cooperation of the person responsible for any acts described in paragraph (1) of subdivision (b),
and the discriminatory action occurs within 120 days of the filing of the ... complaint by the
employee....


“(2) For purposes of this section, discriminatory treatment of an employee, member of the
medical staff, or any other health care worker includes, but is not limited to, discharge, demotion,
suspension, or any unfavorable changes in, or breach of, the terms or conditions of a contract,
employment, or privileges of the employee, member of the medical staff, or any other health
care worker of the health care facility, or the threat of any of these actions.”


2. Application
Nosal-Tabor contends that she made numerous complaints to her supervisors and to a Sharp
compliance hotline concerning nurse-led stress testing, and that she was retaliated against for
making these complaints. In opposing Sharp's motion for summary judgment, Nosal-Tabor
presented considerable evidence that she had made several complaints to Sharp concerning nurse-
led stress testing, including a document describing Nosal-Tabor's October 27, 2011 telephone call
to a Sharp compliance hotline in which Nosal-Tabor stated, “I feel unsafe and unethical practices
**667  are being performed in [the] cardiac stress testing area endangering [patients] and requests
are being made to have nurses practice out of their scope of practice.” In her deposition, Nosal-
Tabor stated that she repeatedly called the hotline throughout the fall of 2011 in order to inquire
as to the status of the investigation concerning her complaint. Nosal-Tabor stated that in January
2012, a person from the hotline advised her that nurse-led stress testing was within the scope of
practice for a nurse. The document describing Nosal-Tabor's October 2011 call indicated that in
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August 2012, Nosal-Tabor's supervisor closed Nosal-Tabor's complaint, and noted, “Department
guidelines in accordance with ACC [American College of Cardiology] guidelines approved by
Cardiac Advisory Council. This [registered nurse] believes cardiologist needs to be present for
stress testing.”


In her deposition, Nosal-Tabor stated that she repeatedly told her supervisors that she did not
think that Sharp's procedures for conducting nurse-led stress testing “qualif[ied] as a standard[ized]
procedure” because “[it] didn't meet ... the legal guidelines of a standardized procedure for a nurse
to practice medicine.” Nosal-Tabor explained in her deposition that this was *1245  because, in
her view, Sharp's procedures “didn't outline competencies, they didn't identify who was able to
perform stress tests, [and] they didn't outline a review.”


Nosal-Tabor also lodged numerous e-mails in which she raised similar concerns. For example, in
a September 16, 2010 e-mail to her supervisor, Nosal-Tabor stated, “I again want to express my
concern with nurse-led stress testing. I believe I would be functioning out of my scope of practice.”
In an October 6, 2010 e-mail to her supervisors, Nosal-Tabor complained about nurse-led stress
testing and stated, “This is not legal.” In an April 14, 2011 e-mail to her supervisors, Nosal-Tabor
sought “clarification of [registered nurse] led stress testing,” and requested to see “this new process
in writing.” On November 8, 2011, Nosal-Tabor wrote to Sharp's chief executive officer concerning
a patient and asked, “Please advise if cardiolite 21  stress testing supervision on high risk patients is
in the scope of practice for a staff nurse.” The chief executive officer responded, “Cardiolite testing
is a procedure that is within the purview of nursing practice. Nurses can do stress testing under
a standardize[d] procedure.” In a February 2012 e-mail to her supervisor, entitled, “Clarification
of new procedure,” Nosal-Tabor wrote, “It is at the discretion of the cardiology nurse to decide
when she/he feels competent to perform stress testing without the [nurse practitioner] present.”
Nosal-Tabor's supervisor responded, “All [registered nurses] in the stress lab should be competent
to perform stress tests WITHOUT the [nurse practitioner] present.”


21 Cardiolite is a drug used during some stress testing procedures.


With respect to discipline, Nosal-Tabor presented evidence that on November 8 2011, she
received a memorandum entitled, “Clarification of Expectations; Unsatisfactory Performance.” 22


The memorandum stated in part that Nosal-Tabor's “behavior is disrupting the morale in the
department and [is] not conducive to good teamwork.” In addition, on March 5, 2012, Nosal-
Tabor received a memorandum entitled “Written Warning, Unsatisfactory **668  Performance.”
This memorandum expressly referred to Sharp's expectation that Nosal-Tabor would “complet[e]
necessary tests, e.g. Exercise Treadmill tests [i.e. exercise-based cardiac stress tests].” Nosal-Tabor
also offered a declaration in which she indicated that she had been given a poor performance review
and was suspended without pay in February 2012. Finally, it is undisputed that Sharp placed Nosal-
Tabor on administrative leave and then terminated her employment in April 2012.
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22 Nosal-Tabor stated during her deposition that she had informed Sharp's management of her
October 27, 2011 call to the compliance hotline during a November 3, 2011 meeting.


[9] Sharp argues that the trial court properly granted judgment as a matter of law on Nosal-Tabor's
claim for violation of *1246  Health and Safety Code section 1278.5 because Sharp established
as a matter of law that it had terminated 23  Nosal-Tabor for a legitimate reason, namely her
refusal to perform lawful nurse-led stress testing. 24  Sharp offers two arguments in support of this
contention. Sharp's primary contention is that “Nosal-Tabor's refusal to perform nurse-led stress
testing was not reasonable based on the circumstances.” In support of this contention, Sharp refers
to the arguments rejected above in connection with Nosal-Tabor's wrongful termination claim.
(See pt. III.B.2., ante.) We reject those arguments for the reasons outlined in part III.B.2., ante, and
conclude that Sharp did not demonstrate that Nosal-Tabor's objection to nurse-led stress testing
was unreasonable, given the legal deficiencies with respect to Sharp's procedures for performing
such testing.


23 Although Sharp does not specifically address evidence of the disciplinary actions that it took
against Nosal-Tabor prior to her termination, we assume that Sharp intends to argue that any
disciplinary actions it took against Nosal-Tabor were proper in light of Nosal-Tabor's refusal
to perform lawful nurse-led stress testing.


24 In its motion for summary judgment in the trial court, Sharp contended that Nosal-Tabor
would be unable to establish a prima facie case of retaliation in violation of Health and Safety
Code section 1278. (Citing Mokler v. County of Orange (2007) 157 Cal.App.4th 121, 138,
68 Cal.Rptr.3d 568 [“To establish a prima facie case of retaliation ‘a plaintiff must show (1)
she engaged in a protected activity, (2) her employer subjected her to an adverse employment
action, and (3) there is a causal link between the two.’ ”].) However, the trial court did not
grant Sharp summary judgment on this ground, and Sharp does not raise this argument on
appeal. Accordingly, we address only Sharp's contention that it was entitled to summary
judgment on the ground that it established as a matter of a law that any disciplinary actions
that it took against Nosal-Tabor were taken for a legitimate nonretaliatory business reason.


[10] Sharp also appears to contend that it was entitled to judgment as a matter of law on Nosal-
Tabor's claim for violation of Health and Safety Code section 1278.5 because the undisputed
evidence established that Sharp terminated Nosal-Tabor for refusing to perform nurse-led stress
testing, rather than for making complaints concerning Sharp's nurse-led stress testing. We are not
persuaded. In light of the evidence of Nosal-Tabor's complaints pertaining to the legality of nurse-
led stress testing and the disciplinary actions discussed above, a jury could reasonably find that
Sharp retaliated against her for making these complaints. This is particularly so given that many of
the complaints and disciplinary actions occurred within 120 days of each other, thereby triggering
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the rebuttable presumption of discrimination established in Health and Safety Code section 1278.5,
subdivision (d)(1).


Accordingly, we conclude that the trial court erred in granting judgment as a matter of law for
Sharp on Nosal-Tabor's claim for violation of Health and Safety Code, section 1278.5.


**669  *1247  IV.


DISPOSITION


The judgment is reversed. Nosal-Tabor is entitled to costs on appeal.


WE CONCUR:


HALLER, Acting P.J.


McDONALD, J.


All Citations


239 Cal.App.4th 1224, 191 Cal.Rptr.3d 651, 2015 IER Cases 187,259, 15 Cal. Daily Op. Serv.
9768, 2015 Daily Journal D.A.R. 10,033


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1278.5&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1278.5&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_e07e0000a9f57

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS1278.5&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152544401&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0244379901&originatingDoc=I1860af804cfb11e580f3d2d5f43c7970&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Return to brief (Ctrl+W)

		NosalŒTabor v. Sharp Chula Vista Medical Center, (2015) 239 Cal.App.4th 1224






Patten v. Grant Joint Union High School Dist., 134 Cal.App.4th 1378 (2005)
37 Cal.Rptr.3d 113, 152 Lab.Cas. P 60,127, 205 Ed. Law Rep. 482, 23 IER Cases 1588...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


134 Cal.App.4th 1378
Court of Appeal, Third District, California.


Colleen PATTEN, Plaintiff and Appellant,
v.


GRANT JOINT UNION HIGH SCHOOL DISTRICT, Defendant and Respondent.


No. C048156.
|


Dec. 19, 2005.


Synopsis
Background: Former principal filed action against school district alleging retaliation by district
for whistleblowing by disclosing budgetary legal violations by school to legislators. The Superior
Court of Sacramento County, No. 03AS01068, Shelleyanne W.L. Chang, J., granted summary
judgment for district. Plaintiff appealed.


Holdings: The Court of Appeal, Davis J., held that:


[1] there was issue of fact whether disclosure of legal violations constituted whistleblowing, and


[2] there was issue of fact whether plaintiff's transfer to a small magnet school was adverse
employment action.


Affirmed in part and reversed in part.


West Headnotes (10)


[1] Judgment Existence or non-existence of fact issue
A motion for summary judgment is granted if all the evidentiary papers submitted show
that there is no triable issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law. West's Ann.Cal.C.C.P. § 437c.
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[2] Judgment Presumptions and burden of proof
Because a summary judgment denies the losing party a trial, courts liberally construe the
evidence in support of that party and resolve doubts concerning the evidence in that party's
favor. West's Ann.Cal.C.C.P. § 437c.


[3] Labor and Employment Reporting or Opposing Wrongdoing;  Criticism and
“Whistleblowing”
The elements of a Labor Code whistleblowing retaliation cause of action require that
(1) the plaintiff establish a prima facie case of retaliation, (2) the defendant provide
a legitimate, nonretaliatory explanation for its acts, and (3) the plaintiff shows this
explanation is merely a pretext for the retaliation. West's Ann.Cal.Labor Code § 1102.5(b)
(2002).


73 Cases that cite this headnote


[4] Labor and Employment Reporting or Opposing Wrongdoing;  Criticism and
“Whistleblowing”
To establish a prima facie claim of whistleblowing retaliation, a plaintiff must show (1) she
engaged in a protected activity, (2) her employer subjected her to an adverse employment
action, and (3) there is a causal link between the two. West's Ann.Cal.Labor Code §
1102.5(b) (2002).
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[5] Education Principals
Public Employment Protected activities
School principal's disclosures to school officials involving a teacher peeping in a locker
room and a teacher's off-color remark did not amount to “whistleblowing”; although the
disclosures were made by a government employee to a government agency, the disclosures
indisputably encompassed only the context of internal personnel matters involving a
supervisor and her employee, rather than the disclosure of a legal violation. West's
Ann.Cal.Labor Code § 1102.5(b) (2002).


See Chin et al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2004) ¶
5:221 (CAEMPL Ch. 5-A).
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[6] Education Principals
Public Employment Protected activities
School principal's disclosures to school officials concerning needing more staff for safety
purposes did not amount to “whistleblowing”; disclosures were made in an exclusively
internal administrative context, and did not show any belief on principal's part that she
was disclosing a violation of state or federal law in any sort of whistleblowing context.
West's Ann.Cal.Labor Code § 1102.5(b) (2002).


37 Cases that cite this headnote


[7] Judgment Public officers and employees, cases involving
Genuine issue of material fact existed concerning whether school principal's disclosure
to legislators concerning school district's alleged violation of law regarding a budget
constituted whistleblowing, which precluded summary judgment for district in principal's
whistleblowing action. West's Ann.Cal.Labor Code § 1102.5(b) (2002).


6 Cases that cite this headnote


[8] Labor and Employment What Constitutes Adverse Action
An adverse employment action for Labor Code whistleblowing retaliation purposes
requires that the adverse action materially affect the terms and conditions of employment;
the test encompasses not only ultimate employment decisions, but also the entire spectrum
of employment actions that are reasonably likely to adversely and materially affect an
employee's job performance or opportunity for advancement in his or her career. West's
Ann.Cal.Labor Code § 1102.5(b) (2002).


50 Cases that cite this headnote


[9] Labor and Employment What Constitutes Adverse Action
The definition of “adverse employment” for Fair Employment and Employment Act
(FEHA) retaliation lawsuits, i.e., employment action that materially affects the terms and
conditions of employment, also applies to retaliation lawsuits under the whistleblower
statute. West's Ann.Cal.Labor Code § 1102.5(b) (2002); West's Ann.Cal.Gov.Code §
12940(h).
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[10] Judgment Public officers and employees, cases involving
Triable issue of fact existed, precluding summary judgment for school district in principal's
whistleblowing action, whether principal's transfer to a small magnet year round school
from a much larger, diverse, school, constituted an “adverse employment action” under
whistleblowing statute; magnet school did not present the kinds of administrative
challenges an up-and-coming principal wanting to make her mark would relish, and
transfer to year round school would affect principal's children and her summer education
plans. West's Ann.Cal.Labor Code § 1102.5(b) (2002).


See 2 Witkin, Summary of Cal. Law (9th ed. 1988) Agency and Employment, § 184H.


12 Cases that cite this headnote


Attorneys and Law Firms


**114  Leo F. Donahue, Gold River, for Plaintiff and Appellant.


Anwyl, Scoffield & Stepp, James T. Anwyl, Elisa W. Ungerman, Sacramento, and Lynn A. Garcia
for Defendant and Respondent.


Opinion


DAVIS, J.


*1381  In this appeal, we conclude that the standard of “adverse employment action” that our
state Supreme Court recently defined and applied to an employment retaliation lawsuit under the
California Fair Employment and Housing Act (FEHA) also applies to an employment retaliation
lawsuit under Labor Code section 1102.5, subdivision (b) (retaliation for whistleblowing regarding
reasonably believed legal violations). (See Yanowitz v. L'Oreal USA, Inc. (2005) 36 Cal.4th 1028,
32 Cal.Rptr.3d 436, 116 P.3d 1123.)


In applying this standard, we reverse a summary judgment in favor of the defendant employer,
Grant Joint Union High School District (Grant). We conclude that plaintiff Colleen Patten (Patten)
has raised a triable issue of material fact regarding whether her transfer from one Principal **115
position to another constituted an adverse employment action.
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BACKGROUND


At the time of the relevant events here, Labor Code section 1102.5, subdivision (b) (hereafter §
1102.5(b)) provided: “No employer shall retaliate against an employee for disclosing information
to a government or law enforcement agency, where the employee has reasonable cause to believe
that the information discloses a violation of state or federal statute, or violation or noncompliance
with a state or federal regulation.” (Section 1102.5(b) was amended in 2003, but remains
substantively the same. (Stats.2003, ch. 484, § 2.) ) 1


1 Labor Code § 1102.5(b) now provides: “An employer may not retaliate against an employee
for disclosing information to a government or law enforcement agency, where the employee
has reasonable cause to believe that the information discloses a violation of state or federal
statute, or a violation or noncompliance with a state or federal rule or regulation.”


The summary judgment papers show the following.


Patten was the principal at Foothill Farms Junior High School (Foothill) during the 2000 and
2001 school years. The year before Patten arrived as principal, Foothill had been designated
an underperforming school. This made Foothill eligible for additional special funding under the
Immediate Intervention/Underperforming Schools Program (II/USP).


Patten contends she disclosed four legal violations for which Grant retaliated against her.


*1382  The first disclosure arose from Grant's year-end financial audit for the 2000–2001 school
year. Grant discovered a surplus of approximately $127,000 in Foothill's II/USP budget. Grant
wanted to reassign expenditures already incurred for at least one other educational program, and
perhaps others, to nearly $104,000 of this surplus. This would allow Grant to retain this amount of
unspent II/USP funds (rather than return the amount to the state) and, as Patten maintains, would
provide Grant with funds to clean up its budget (Grant was allowed to hold on to the $23,000
difference in any event).


To effectuate this reassignment of expenditures, Grant, in early September 2001, requested that
Patten sign blank “transfer of funds” forms. Patten refused, and explained to Grant why. According
to Patten, “there was no way to ensure that the [reassigned] expenditures were legitimate based on
II/USP guidelines”; she “was fearful of the legality of this action.” District personnel subsequently
carried out this reassignment. In October 2001, Patten met with a state assembly member and a
representative of a state senator regarding this matter.
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The second disclosure also arose from events in September 2001. Patten received complaints from
female students that a male physical education (P.E.) teacher at Foothill was peering into the girl's
locker room. Patten disclosed this information to her district superiors for personnel action.


The third disclosure involved an off-color remark that a male science teacher at Foothill had made
to a female student in April 2002. Again, Patten disclosed this information to her superiors for
personnel action.


The fourth and final disclosure encompassed the issue of school safety. In April 2001, a student
had been assaulted on the Foothill campus. Foothill is a large campus and, at the time, was
geographically split. Patten requested on this occasion, **116  as on others, additional staff to
keep the campus safe.


Patten attended a Grant School Board meeting on March 13, 2002. There, she apparently provided
information related to the II/USP funding issue that contradicted what the superintendent had
previously told the Board.


On June 21, 2002, Grant notified Patten that she was being transferred to another principal position;
this position was to a much smaller junior high school comprised of high-achieving students, the
Campus Verdes Alternative Magnet School (CVAMS). Patten never began work at the CVAMS
position. Patten had been diagnosed with mononucleosis in late March 2002. Although she missed
about three weeks of work, she returned to duty and completed *1383  the 2001–2002 school year
at Foothill while continuing to experience symptoms of her infection through July 9, 2002. Patten's
health initially precluded her from returning to work during the summer and early fall months of
2002. Eventually, she claimed in late October 2002 that she had been forced to quit her job based
on Grant's retaliatory conduct.


In February 2003, Patten sued Grant for whistleblower retaliation under section 1102.5(b) (based
on the four disclosures of legal violations described above). She also sued Grant for constructive
discharge and for violation of free speech.


The trial court upheld Grant's motion for summary judgment. The court found that only
the disclosure regarding the II/USP funding constituted protected whistleblowing. As to that
disclosure, however, the court determined that Grant had not retaliated against Patten by subjecting
her to an adverse employment action because the wages, benefits and duties (as set forth by the
job descriptions) of the CVAMS Principal position were the same as at Foothill, and both schools
were junior highs.


In this appeal, only the whistleblower retaliation cause of action under section 1102.5(b) is at issue.
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DISCUSSION


1. Standard of Review and the Section 1102.5(b) Cause of Action Elements
[1]  A motion for summary judgment shall be granted if all the evidentiary papers submitted,
which we review independently, show that there is no triable issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law. We do not resolve factual issues
but ascertain whether there are any to resolve. (Code Civ. Proc., § 437c, subd. (c); Flait v. North
American Watch Corp. (1992) 3 Cal.App.4th 467, 474–475, 4 Cal.Rptr.2d 522 (Flait ); Colores v.
Board of Trustees (2003) 105 Cal.App.4th 1293, 1305, 130 Cal.Rptr.2d 347 (Colores ).)


A defendant “may move for summary judgment in any action or proceeding if it is contended that
the action has no merit.” (Code Civ. Proc., § 437c, subd. (a).) A cause of action has no merit if it
is shown that the plaintiff cannot establish one of the action's elements. (Code Civ. Proc., § 437c,
subd. (o)(1); Rio Linda Unified School Dist. v. Superior Court (1997) 52 Cal.App.4th 732, 735,
60 Cal.Rptr.2d 710.)


[2]  *1384  Because a summary judgment denies the losing party a trial, we liberally construe the
evidence in support of that party and resolve doubts concerning the evidence in that party's favor.
(Wiener v. Southcoast Childcare Centers, Inc. (2004) 32 Cal.4th 1138, 1142, 12 Cal.Rptr.3d 615,
88 P.3d 517; Colores, supra, 105 Cal.App.4th at p. 1305, 130 Cal.Rptr.2d 347.)


As noted, under section 1102.5(b), an employer may not retaliate against an employee **117  for
disclosing information to a government or law enforcement agency that the employee reasonably
believes discloses a violation of, or noncompliance with, a state or federal statute or regulation.
(In addition to “statute” and “regulation,” the recently amended version of section 1102.5(b) adds
a state or federal “rule.” (Stats.2003, ch. 484, § 2.).)


[3]  The elements of a section 1102.5(b) retaliation cause of action require that (1) the plaintiff
establish a prima facie case of retaliation, (2) the defendant provide a legitimate, nonretaliatory
explanation for its acts, and (3) the plaintiff show this explanation is merely a pretext for the
retaliation. (See Flait, supra, 3 Cal.App.4th at p. 476, 4 Cal.Rptr.2d 522; see also Akers v. County
of San Diego (2002) 95 Cal.App.4th 1441, 1453, 116 Cal.Rptr.2d 602 (Akers ); Morgan v. Regents
of University of California (2000) 88 Cal.App.4th 52, 68–69, 105 Cal.Rptr.2d 652.)


[4]  We are concerned here with the first element of a section 1102.5(b) retaliation claim,
establishing a prima facie case of retaliation. To do that, a plaintiff must show (1) she engaged
in a protected activity, (2) her employer subjected her to an adverse employment action, and (3)
there is a causal link between the two. (Akers, supra, 95 Cal.App.4th at p. 1453, 116 Cal.Rptr.2d
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602.) Grant moved for summary judgment, contending that Patten could not establish any of these
prima facie elements.


2. Protected Activity
We first consider the issue of whether Patten's disclosures regarding the P.E. teacher, the science
teacher, the safety of the school, and the II/USP reassignment of expenditures, presents a triable
issue of material fact as constituting protected activities. We agree with the trial court that the
teacher and safety disclosures do not amount to whistleblowing as a matter of law, but that the
II/USP disclosures do present a triable issue of material fact of protected whistleblowing under
section 1102.5(b).


[5]  The disclosures involving the two teachers do not amount to whistleblowing as a matter of law
because, although the disclosures were made by a government employee (Patten) to a government
agency (Grant), the disclosures *1385  indisputably encompassed only the context of internal
personnel matters involving a supervisor and her employee, rather than the disclosure of a legal
violation. (Cf. Colores, supra, 105 Cal.App.4th at pp. 1308, 1312–1313, 130 Cal.Rptr.2d 347
[while doing her job, a state employee uncovered the unauthorized use of state assets and reported
her findings to a high-level supervisor with investigative authority over the assets; she did not have
to inform some other governmental agency to qualify as a whistleblower under section 1102.5(b) ];
see also, Lab.Code, § 1102.5, subd. (e) [a subdivision added in the 2003 amendment of the statute,
and stating: “A report made by an employee of a government agency to his or her employer is
a disclosure of information to a government or law enforcement agency pursuant to subdivision
[ ] ... (b)”; codifying Gardenhire v. Housing Authority (2000) 85 Cal.App.4th 236, 101 Cal.Rptr.2d
893].)


In contrast to the disclosures at issue in Colores, Patten's disclosures regarding the two teachers
simply do not rise to the level of blowing a whistle. As Patten admits in the summary judgment
papers regarding the more serious of the two teacher matters (the P.E. teacher), she merely
“forwarded complaints by students of inappropriate conduct of a Foothill ... P.E. teacher [ ] on
September 12, 2001, to [the] Assistant Superintendent of Human Resources **118  ..., District
Legal Counsel ..., and [the] Assistant Superintendent of Educational Services ... for personnel
action.” (Italics added.) Patten's disclosure regarding the science teacher similarly was made solely
in the context of an internal personnel matter based on a student complaint, rather than in the
context of a legal violation.


To exalt these exclusively internal personnel disclosures with whistleblower status would create all
sorts of mischief. Most damagingly, it would thrust the judiciary into micromanaging employment
practices and create a legion of undeserving protected “whistleblowers” arising from the routine
workings and communications of the job site. (See Akers, supra, 95 Cal.App.4th at p. 1455, 116
Cal.Rptr.2d 602.)
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[6]  We also agree with the trial court that Patten's disclosures to Grant about needing more staff for
safety purposes do not amount to whistleblowing as a matter of law. Again, these disclosures were
made in an exclusively internal administrative context. They do not show any belief on Patten's
part that she was disclosing a violation of state or federal law in any sort of whistleblowing context,
as required for a section 1102.5(b) whistleblowing action.


That leaves Patten's II/USP disclosures. Grant wisely concedes there is a triable issue of material
fact as to whether these disclosures constituted protected whistleblowing. Patten's disclosures to
Grant and to legislative personnel regarding the transfer of other program expenditures to the II/
USP *1386  surplus present a whistleblowing archetype—disclosing the allegedly unauthorized
use of public assets. (See Colores, supra, 105 Cal.App.4th at pp. 1312, 1308, 130 Cal.Rptr.2d
347 [the whistleblowing state employee “was simply doing her job when she uncovered the
unauthorized use of state assets” and disclosed the matter to her supervisor in her own agency].)
And in line with section 1102.5(b), Patten presents a triable issue that she reasonably believed
she was disclosing a violation of state or federal law. She informed a state Assembly member, his
assistant, and a representative of a state Senator, that she had refused to sign the blank “transfer
of funds” forms that Grant had requested because “there was no way to ensure the [reassigned]
expenditures were legitimate based on II/USP guidelines.” Patten “was fearful of the legality of
this action.”


[7]  Through her II/USP disclosures, Patten has raised a triable issue of material fact as to protected
activity. We now turn to the prima facie retaliation elements of adverse employment action and
causal link.


3. Adverse Employment Action and Causal Link
Unlike the trial court, we have the benefit of having before us the recent state Supreme Court
decision in Yanowitz, which defined and elaborated on the legal standard for “adverse employment
action” for purposes of a retaliation lawsuit under the FEHA. (Yanowitz, supra, 36 Cal.4th at pp.
1035–1036, 1050, 1051, 32 Cal.Rptr.3d 436, 116 P.3d 1123.)


As noted in the FEHA employment retaliation decision of Akers, upon which Yanowitz based its
decision, “[u]nder the FEHA, it is unlawful ‘[f]or any employer ... to discharge, expel, or otherwise
discriminate against any person because the person has opposed any practices forbidden under
[the FEHA] or because the person has filed a complaint ... under this [Act].’ (Gov.Code, § 12940,
subd. (h).) Similarly, under Labor Code section 1102.5, subdivision (b), an employer may not
‘retaliate against an employee for disclosing information to a government ... **119  agency, where
the employee has reasonable cause to believe that the information discloses a violation of state or
federal statute....’ ” (Akers, supra, 95 Cal.App.4th at p. 1453, 116 Cal.Rptr.2d 602, italics added;
see Yanowitz, supra, 36 Cal.4th at p. 1036, 32 Cal.Rptr.3d 436, 116 P.3d 1123.)
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Although prior to Yanowitz there had been little authority in California defining an adverse
employment action for purposes of a retaliation lawsuit under FEHA, there has been plenty of
action in the federal courts defining this term for the analogous federal statute. (Akers, supra, 95
Cal.App.4th at p. 1454, 116 Cal.Rptr.2d 602; see also *1387  Thomas v. Department of Corrections
(2000) 77 Cal.App.4th 507, 510–512, 91 Cal.Rptr.2d 770 (Thomas ).) The federal definitions run
the gamut from being limited to ultimate employment decisions (e.g., hiring, firing, demotion), to
including a range of adverse actions short of ultimate decisions that materially affect the terms
and conditions of employment, to broadly encompassing any employer action reasonably likely to
deter employees from engaging in protected activities. (See Yanowitz, supra, 36 Cal.4th at p. 1051,
fn. 10, 32 Cal.Rptr.3d 436, 116 P.3d 1123; Akers, supra, 95 Cal.App.4th at pp. 1454–1455, 116
Cal.Rptr.2d 602.) This range of definitions reflects the competing interests in defining an adverse
employment action: on the one hand, guarding against both judicial micromanagement of business
practices and frivolous suits over insignificant slights; on the other, discouraging employees from
whistleblowing through employer retaliation. (See Akers, supra, 95 Cal.App.4th at p. 1455, 116
Cal.Rptr.2d 602.)


[8]  Weighing these countervailing concerns, the court in Yanowitz defined an adverse employment
action for FEHA retaliation purposes as requiring that the adverse action “materially affect[ ] the
terms and conditions of employment.” (Yanowitz, supra, 36 Cal.4th at pp. 1036, 1050–1061, 32
Cal.Rptr.3d 436, 116 P.3d 1123.) Yanowitz rejected the arguably broader “deterrence” test, but
emphasized that the “materiality” test is not to be read miserly. (Id. at pp. 1036, 1050–1051,
1053–1054, 32 Cal.Rptr.3d 436, 116 P.3d 1123.) The “materiality” test encompasses not only
ultimate employment decisions, “but also the entire spectrum of employment actions that are
reasonably likely to adversely and materially affect an employee's job performance or opportunity
for advancement in his or her career.” (Id. at p. 1054, 32 Cal.Rptr.3d 436, 116 P.3d 1123.) Minor
or relatively trivial adverse actions by employers or fellow employees that, from an objective
perspective, are reasonably likely to do no more than anger or upset an employee do not materially
affect the terms or conditions of employment. (Ibid.) But the terms or conditions of employment
“must be interpreted liberally and with a reasonable appreciation of the realities of the workplace
[to further ‘the fundamental antidiscrimination purposes of the FEHA’].” (Ibid.)


[9]  The question is whether this definition of adverse employment action for FEHA retaliation
lawsuits should be applied to retaliation lawsuits under section 1102.5(b). We think so. As noted,
the court in Akers recognized a general similarity between an employee retaliation lawsuit under
the FEHA and one under section 1102.5(b). (Akers, supra, 95 Cal.App.4th at p. 1453, 116
Cal.Rptr.2d 602.)


Patten argues the contexts are not similar, and that the section 1102.5(b) context encompasses
fundamental free speech rights through the disclosure of legal violations. Therefore, Patten
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maintains, the definition of “adverse *1388  employment action” under section 1102.5(b) should
be the **120  broader, easier-to-meet “deterrence” test rather than the “materiality” test. We
disagree.


As Yanowitz stated in characterizing the FEHA's underlying policy, “a ‘policy that promotes the
right to seek and hold employment [not to mention shelter, also covered by the FEHA] free of
prejudice is fundamental.’ ” (Yanowitz, supra, 36 Cal.4th at p. 1054, fn. 14, 32 Cal.Rptr.3d 436,
116 P.3d 1123; see also Gov.Code, § 12920.) In other words, the FEHA embodies “fundamental
antidiscrimination purposes.” (Yanowitz, supra, at p. 1053, 32 Cal.Rptr.3d 436, 116 P.3d 1123;
see also Thomas, supra, 77 Cal.App.4th at pp. 511–512, 91 Cal.Rptr.2d 770.) Moreover, the
FEHA employment retaliation provision protects the disclosure of a specific legal violation
(antidiscrimination laws; Gov.Code, § 12940, subd. (h)), while section 1102.5(b) protects the
disclosure of violations of statutes, regulations or rules generally. Many of the statutes, regulations
or rules covered by section 1102.5(b) do not rise to the fundamental public policy purposes of
FEHA. And the disclosure of discriminatory practices embodies free speech as well.


In light of these observations, it would be anomalous to apply a test of adverse employment action
for section 1102.5(b) retaliation lawsuits—the broader “deterrence” test—that is easier to meet
than the corresponding test for FEHA retaliation claims (the “materiality” test). Furthermore, as
we have seen, Yanowitz's definition of adverse employment action under the “materiality” test is
not a crabbed, narrow one. In short, if the “materiality” test is good enough for the fundamental
purposes of FEHA, it's good enough for section 1102.5(b).


[10]  Having determined the standard of adverse employment action that applies to section
1102.5(b) retaliation lawsuits—the “materiality” test—we now apply that standard to see if a
triable issue of material fact on this element exists here. We may do this even though the parties
and the court did not have the benefit of Yanowitz. This is because Yanowitz essentially adopted
the “materiality” test set forth in Akers, a decision that the parties and the court did employ.
(See Yanowitz, supra, 36 Cal.4th at p. 1036, 32 Cal.Rptr.3d 436, 116 P.3d 1123; Akers, supra, 95
Cal.App.4th at pp. 1454–1457, 116 Cal.Rptr.2d 602.)


After the school year ended in which Patten refused to sign the blank “transfer of funds” forms
to reassign other program expenditures to the II/USP surplus, Grant transferred Patten from being
Foothill's principal to being the principal at CVAMS.


*1389  Grant claims there is no triable issue of material fact—this “lateral” transfer did not amount
to an adverse employment action as a matter of law. This is because both Foothill and CVAMS
are middle schools, and Patten's wages, benefits and duties (as set forth by job descriptions)
remained the same. Moreover, the transfer accommodated Patten's health issues arising from the
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mononucleosis she contracted in the spring of 2002, and would have allowed her to shine in her
strength—curriculum development.


Grant's view of a triable issue of adverse employment action, however, is too narrow.


Foothill and CVAMS presented different worlds for a principal. Foothill was an underperforming
school comprised of about 1,000 students, and it was characterized as requiring immediate
intervention. CVAMS, by contrast, was a magnet school for Grant's high-achieving students and
comprised only about 240 students, with a high level of parental support.


**121  At first glance, then, Patten's transfer to CVAMS as its principal resembles little of an
adverse action. On closer examination, though, triable issues emerge. Patten was a relatively young
principal with her administrative career ahead of her. In this context, a transfer from the challenge
of Foothill to the pristine confines of CVAMS could be viewed unfavorably. CVAMS's student
population would be small even for an elementary school in metropolitan California, let alone a
middle school. And CVAMS's population is not only very small, it is a high-achieving one coupled
with a great deal of parental support. In short, CVAMS does not present the kinds of administrative
challenges an up-and-coming principal wanting to make her mark would relish. Patten testified
in her deposition that when she arrived at Grant, a vice-principal was the administrative head at
CVAMS; this was still how CVAMS in effect was viewed administratively because it was so small,
and the transfer in reality was a demotion.


The “materiality” test of adverse employment action explained in Yanowitz looks to “the entire
spectrum of employment actions that are reasonably likely to adversely and materially affect
an employee's job performance or opportunity for advancement in his or her career,” and
the test “must be interpreted liberally ... with a reasonable appreciation of the realities of the
workplace....” (Yanowitz, supra, 36 Cal.4th at p. 1054, 32 Cal.Rptr.3d 436, 116 P.3d 1123, italics
added; see also Thomas, supra, 77 Cal.App.4th at p. 511, 91 Cal.Rptr.2d 770, quoting the federal
Seventh Circuit's decision in Crady v. Liberty Nat. Bank and Trust Co. (7th Cir.1993) 993 F.2d 132,
136 [“ ‘[a] materially adverse [employment] change might be *1390  indicated by ... significantly
diminished material responsibilities' ”; Yanowitz noted that the federal Seventh Circuit has also
adopted the “materiality” test Yanowitz adopted (Yanowitz, supra, 36 Cal.4th at p. 1051, fn. 10,
32 Cal.Rptr.3d 436, 116 P.3d 1123) ]; compare with Akers, supra, 95 Cal.App.4th at p. 1457, 116
Cal.Rptr.2d 602 [“a transfer into a comparable position does not meet the definition of an adverse
employment action” under the “materiality” test].)


Moreover, Patten presented evidence that Grant took other actions “reasonably likely to impair ...
[her] job performance” after she made her II/USP disclosures. (Yanowitz, supra, 36 Cal.4th at pp.
1054–1055, 32 Cal.Rptr.3d 436, 116 P.3d 1123.) These included inadequate administrative support



http://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic7957f7e475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007113442&pubNum=0004645&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000028620&pubNum=0003484&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993101998&pubNum=0000350&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_350_136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_136

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993101998&pubNum=0000350&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&fi=co_pp_sp_350_136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_136

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007113442&pubNum=0004645&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007113442&pubNum=0004645&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002116247&pubNum=0003484&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002116247&pubNum=0003484&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007113442&pubNum=0004645&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007113442&pubNum=0004645&originatingDoc=I055aa50c70e111da97faf3f66e4b6844&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Patten v. Grant Joint Union High School Dist., 134 Cal.App.4th 1378 (2005)
37 Cal.Rptr.3d 113, 152 Lab.Cas. P 60,127, 205 Ed. Law Rep. 482, 23 IER Cases 1588...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


regarding the issues at Foothill of the P.E. teacher, the science teacher, and school safety, as well
as budgetary, computer and student schedule matters.


There were additional, smaller problems with the CVAMS transfer, too. CVAMS was a year-
round school that conflicted with Patten's family schedule (Patten was one of the few Grant
principals with school-age children of her own; those children were on a traditional schedule, as
was Foothill, and Patten had never accepted a year-round position). The transfer interfered with
Patten's educational plans for her 2002 summer. And, according to Patten, it was known throughout
the district that Grant planned on closing CVAMS at the end of the year in which she would be
its principal.


Many of these actions and problems, aside from the Principal transfer itself, do not rise to material
adverse actions on their own. As explained in Yanowitz, however, “there is no requirement that an
employer's retaliatory acts constitute one swift blow, rather than a series of subtle, yet damaging,
injuries[ ]”; (36 Cal.4th at p. 1055, 32 Cal.Rptr.3d 436, 116 P.3d 1123) “[e]nforcing a requirement
that each act separately constitute an adverse employment **122  action would subvert the
purpose and intent of [FEHA] [and, we add, section 1102.5(b) too]”; (id. at p. 1056, 32 Cal.Rptr.3d
436, 116 P.3d 1123) “[i]t is therefore appropriate that we consider plaintiff's allegations collectively
(ibid.).”


We conclude that Patten has raised a triable issue of material fact regarding adverse employment
action.


Finally, this series of acts on Grant's part—proceeding in linear fashion from Patten's II/USP
disclosures and culminating in her transfer from Foothill to CVAMS—presents a triable issue of
material fact as to a “causal link” between the protected activity and the adverse employment
action. (Fisher v. San Pedro Peninsula Hospital (1989) 214 Cal.App.3d 590, 615, 262 Cal.Rptr.
842.)


*1391  DISPOSITION


The summary adjudications of the second cause of action for constructive discharge and the third
cause of action for violation of free speech are affirmed. In all other respects, the judgment is
reversed. Patten is awarded her costs on appeal. (Cal. Rules of Court, rule 27(a).)


We concur: SIMS, Acting P.J., and BUTZ, J.
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20 Cal.4th 490, 976 P.2d 831, 85 Cal.Rptr.2d 280, 99 Cal.
Daily Op. Serv. 4094, 1999 Daily Journal D.A.R. 5235


THE PEOPLE, Plaintiff and Respondent,
v.


JERRY GARCIA, Defendant and Appellant.


No. S069783.
Supreme Court of California


June 1, 1999.


SUMMARY


In a court trial, the court found defendant guilty of two counts of burglary (Pen. Code, § 459).
The court also found true an allegation that defendant had five prior serious felony convictions
qualifying under the three strikes law (Pen. Code, §§ 667, subds. (b)-(i), 1170.12, subds. (a)-(d))
and other sentence enhancement statutes. The trial court imposed a sentence of thirty years to life
under the three strikes law for the first count, but dismissed the prior convictions as to the second
count, resulting in a consecutive term of one year and four months for that count. (Superior Court
of Los Angeles County, No. YA030108, Teri Schwartz, Judge.) Defendant appealed, arguing that
the sentence constituted cruel and unusual punishment. The Court of Appeal, Second Dist., Div.
Seven, No. B113080, did not decide this issue, but instead reversed and remanded for resentencing,
finding that dismissing prior convictions as to some, but not all, current counts was inconsistent
with the three strikes law.


The Supreme Court reversed the judgment of the Court of Appeal and remanded for further
proceedings. The court held that a trial court, in a three strikes law case, may exercise its discretion
under Pen. Code, § 1385, subd. (a), to dismiss a prior conviction allegation with respect to one
count, but not with respect to another. The court further held that, in this case, the trial court acted
within its discretion. The sentence of 31 years, 4 months to life in state prison was not lenient,
and therefore the sentence was consistent with the purpose of the three strikes law. Moreover,
defendant's five prior convictions all arose from a single period of aberrant behavior for which he
served a single prison term. Further, defendant cooperated with police, his crimes were related to
drug addiction, and his criminal history did not include any actual violence. Cumulatively, all these
circumstances indicated that defendant could be deemed outside the spirit of the three strikes law
at least in part. (Opinion by Chin, J., with George, C. J., Mosk, Kennard, Baxter, and Werdegar,
JJ., concurring. Dissenting opinion by Brown, J. (see p. 504).) *491
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Criminal Law § 186--Dismissal--In Furtherance of Justice--Dismissal of Prior Conviction
Allegations.
The power granted by Pen. Code, § 1385, subd. (a), which authorizes a trial court to act on its own
motion to dismiss a criminal action in furtherance of justice, includes the ability to strike prior
conviction allegations that would otherwise increase a defendant's sentence.


(2)
Criminal Law § 688--Punishment--Three Strikes Law--Trial Court's Discretion to Dismiss Prior
Convictions--Dismissal as to Some, But Not All, Current Counts.
A trial court in a three strikes law case (Pen. Code, §§ 667, subds. (b)-(i), 1170.12, subds. (a)-(d))
may exercise its discretion under Pen. Code, § 1385, subd. (a) (dismissal in furtherance of justice),
to dismiss a prior conviction allegation with respect to one count, but not with respect to another.
By referring to Pen. Code, § 1385, the three strikes law incorporates that section without limitation.
Further, when a court has struck a prior conviction allegation, the conviction remains a part of the
defendant's personal history, and the court may consider it when sentencing the defendant for other
convictions, including others in the same proceeding. Also, when exercising its discretion, a trial
court must consider individualized factors such as the nature and circumstances of the defendant's
present felonies. Since the felonies described in different counts may differ considerably, a court
might be justified in striking prior conviction allegations with respect to one current felony, while
considering those prior convictions with respect to a more serious or violent current felony. The
sentence can still achieve the primary purpose of the three strikes law of ensuring longer sentences;
the law does not compel a court to impose the longest possible sentence. Finally, although the
three strikes law is a single comprehensive and indivisible sentencing scheme that either does or
does not apply, it is a scheme that expressly incorporates Pen. Code, § 1385, which authorizes trial
courts to dismiss prior conviction allegations on a count-by-count basis. A sentence that imposes
a three strikes sentence to one, but not all, current offenses still applies the three strikes law.


[See 3 Witkin & Epstein, Cal. Criminal Law (2d ed. 1989) §§ 1515H, 1515I.]


(3)
Criminal Law § 688--Punishment--Three Strikes Law--Trial Court's Discretion to Dismiss Prior
Convictions--Dismissal as to *492  Some, But Not All, Current Counts--Exercise of Discretion.
In sentencing defendant, who was convicted of two counts of burglary and who had suffered five
prior serious felony convictions that qualified under the three strikes law (Pen. Code, §§ 667,



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES667&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES667&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





People v. Garcia, 20 Cal.4th 490 (1999)
976 P.2d 831, 85 Cal.Rptr.2d 280, 99 Cal. Daily Op. Serv. 4094...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


subds. (b)-(i), 1170.12, subds. (a)-(d)) and other sentence enhancement statutes, the trial court
did not abuse its discretion in imposing a sentence of thirty years to life under the three strikes
law for the first count, but dismissing the prior convictions as to the second count, resulting in a
consecutive term of one year and four months for that count. A trial court in a three strikes law case
may exercise its discretion under Pen. Code, § 1385, subd. (a), so as to dismiss a prior conviction
allegation with respect to one count, but not with respect to another. In this case, the trial court's
decision to strike the prior conviction allegations did not fall outside the bounds of reason. The
court's sentence of 31 years, 4 months to life in state prison was not lenient, and therefore the
sentence was consistent with the purpose of the three strikes law. Moreover, defendant's five prior
convictions all arose from a single period of aberrant behavior for which he served a single prison
term. Further, defendant cooperated with police, his crimes were related to drug addiction, and
his criminal history did not include any actual violence. Cumulatively, all these circumstances
indicated that defendant could be deemed outside the spirit of the three strikes law at least in part.


COUNSEL
Robert Navarro, under appointment by the Supreme Court, for Defendant and Appellant.
Daniel E. Lungren and Bill Lockyer, Attorneys General, George Williamson, Chief Assistant
Attorney General, Carol Wendelin Pollack, Assistant Attorney General, Sanjay T. Kumar, Kenneth
C. Byrne, Pamela C. Hamanaka and Alene M. Games, Deputy Attorneys General, for Plaintiff
and Respondent.


CHIN, J.


In this case, we consider whether a trial court, when applying the “Three Strikes” law (Pen. Code,
§§ 667, subds. (b)-(i), 1170.12, subds. (a)-(d)) 1  may exercise its discretion under section 1385,
subdivision (a), so as to dismiss a prior conviction allegation with respect to one count but not
*493  another. We conclude that a court may exercise its discretion in this way and that the trial
court did not abuse its discretion in doing so here. Accordingly, we reverse the judgment of the
Court of Appeal.


1 Unless otherwise indicated, all further statutory references are to the Penal Code.


Factual and Procedural Background
On June 19, 1996, Barbara Gantt left her home suddenly to go to the hospital and inadvertently
left a window open. She returned home less than two hours later and found the place ransacked.
Various items were missing, including a translating machine, jewelry, and a videocassette recorder.
As she was cleaning up, she found a wallet with defendant's driver's license on the floor among
some of her papers.
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On September 4, 1996, Grace Kobel returned home to find defendant bicycling out of her driveway.
A window was broken, the screen was lying on the ground, and her front door was open. Kobel
called the police, who arrived a few minutes later. She entered the house with the police and found
various items missing, including a telephone, jewelry, and a toy airplane. About the same time,
police officers spotted defendant riding a bicycle several blocks away and stopped him. Defendant
was holding two plastic bags that contained many of the items missing from Kobel's home. He
also had jewelry in his pockets.


Defendant admitted burglarizing the Gantt and Kobel homes. He described the burglaries in detail
and pointed out their locations as police drove him around in a van. He also admitted a third
burglary and pointed out its location.


The district attorney charged defendant with three counts of burglary (§ 459), but moved to dismiss
the second count in exchange for defendant's waiving his right to a jury trial. The court granted the
motion. The remaining counts related to the burglaries of the Gantt and Kobel homes. The court
found defendant guilty on both counts. The court also found true an allegation that defendant had
five prior serious felony convictions qualifying as “strikes” for purposes of the Three Strikes law.
(See People v. Fuhrman (1997) 16 Cal.4th 930, 932, fn. 2 [67 Cal.Rptr.2d 1, 941 P.2d 1189] [“We
use the term 'strike' to describe a prior felony conviction that qualifies a defendant for the increased
punishment specified in the Three Strikes law.”].) These convictions, all on July 17, 1991, were for
five burglaries (§ 459) that took place on separate occasions during a short crime spree. The court
also found that the same five burglary convictions qualified as one prior serious felony conviction
for purposes of the five-year enhancement set forth in section 667, subdivision (a)(1). Finally, for
purposes of the one-year *494  enhancement set forth in section 667.5, subdivision (b), the court
found true an allegation that defendant had served three prior prison terms. The first of these terms
was for a January 10, 1985, conviction for receiving stolen property (§ 496), the second for a
February 19, 1987, conviction for possession of heroin (Health & Saf. Code, § 11350, subd. (a)),
and the third for the five 1991 burglary convictions already mentioned.


At the sentencing hearing, the court considered a probation report indicating defendant had a
history of burglarizing homes and then trading stolen property for drugs. Barbara Gantt and Grace
Kobel then described the impact defendant's crimes had on them and asked the court to give
defendant the maximum sentence. Next, defendant's girlfriend described defendant's difficult life,
saying he grew up in foster homes and was addicted to heroin by age 12. Finally, defendant
expressed remorse about the burglaries and asked for forgiveness.


Defense counsel then asked the court to exercise its discretion under section 1385, subdivision (a)
(see People v. Superior Court (Romero) (1996) 13 Cal.4th 497 [53 Cal.Rptr.2d 789, 917 P.2d 628]
(Romero)), and dismiss, or “strike,” four of the five prior conviction allegations as to both counts,
thereby making the case a “second strike” case and reducing defendant's sentence to a term of
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twenty-two years and eight months. The court responded that “the interests of justice would not be
served by striking four strikes in this case,” and to do so “would be for the sole purpose of avoiding
the sentence I'm required to hand down by law.” The court noted that defendant committed five
separate residential burglaries, went to state prison, and then, shortly after his release and while still
on parole, committed two more residential burglaries. “[I]f the Three Strikes law was meant for
anyone it was meant for Mr. Garcia,” the court said. The court also concluded that the crimes “were
not committed out of a need by Mr. Garcia to support a drug habit.” However, the court granted
defendant's request for a continuance to present further evidence connecting the crimes to drug
addiction. At a subsequent hearing, defendant's aunt testified about defendant's difficult childhood
and drug use at age 12 or 13. Then, in argument, defense counsel further stressed defendant's long
history of drug abuse.


After hearing this additional evidence and argument, the court agreed that defendant's drug
addiction was “a factor in mitigation.” The court also noted that all defendant's prior serious felony
convictions arose from a single period of aberrant behavior for which he served a single prison
term. The court commented that defendant had cooperated with police both in 1991 and when
they arrested him for the current offenses. Finally, the court stated that defendant had no record
of violence. *495


As to the Kobel burglary, the court sentenced defendant to a term of 30 years to life in state prison.
This sentence included 25 years to life under the Three Strikes law plus the mandatory (§ 1385,
subd. (b)) 5-year enhancement under section 667, subdivision (a)(1). The court initially imposed
three 1-year enhancements under section 667.5, subdivision (b), for the prior prison terms, but
then exercised its discretion under section 1385, subdivision (a), and struck these enhancements.
As to the Gantt burglary, the court exercised its discretion under section 1385, subdivision (a),
and struck all the prior conviction allegations. In a minute order, the court stated it was striking
the prior conviction allegations because they “all refer [to] one case, defendant has cooperated
with police in both cases, is addicted to drugs and has not suffered any violent priors.” The court
calculated a sentence of 16 months, which was one-third the middle term of 4 years. 2  The court
ordered that this sentence be served consecutive to the sentence on the Kobel burglary, because
the two counts reflected “two separate incidents on two separate dates.” Nevertheless, the court
stated that a sentence of 30 years to life was “appropriate” and that, but for the constraints of the
Three Strikes law, it would have ordered that the 16-month sentence on the Gantt burglary be
served concurrently. Defendant's total sentence on both counts was 31 years and 4 months to life.
The court imposed a $200 restitution fine, and also ordered $400 restitution to Grace Kobel and
$20,000 restitution to Barbara Gantt, less the value of any property returned.
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2 After we filed our opinion, the question arose whether this calculation was legally correct.
We express no opinion on this point but merely recite what the trial court actually did and
decide the sole issue on which we granted review.


Defendant appealed, arguing that his sentence constituted cruel and unusual punishment under the
state and federal Constitutions. The Attorney General responded to defendant's argument. He also
asserted that the trial court lacked authority under section 1385, subdivision (a), to strike the prior
conviction allegations as to the Gantt burglary while not striking them as to the Kobel burglary,
claiming that therefore defendant's sentence was unauthorized. The Court of Appeal agreed with
the Attorney General, reversed the judgment, and remanded for resentencing. The court reasoned
that striking prior conviction allegations as to some, but not all, current counts was inconsistent
with the requirement in the Three Strikes law that sentences be consecutive for current felonies
relating to separate criminal episodes. (§§ 667, subd. (c)(6), (7), 1170.12, subd. (a)(6), (7).) The
court discussed People v. Garcia (1997) 59 Cal.App.4th 834 [69 Cal.Rptr.2d 463] (Garcia), which
authorized trial courts to strike prior conviction allegations on a count-by-count basis. (Id. at p.
838.) The court argued that the holding in Garcia “eviscerates the requirements of the Three Strikes
law that trial courts impose harsh terms for recidivists by sentencing consecutively.” The court also
distinguished Garcia because in that case the prosecution had *496  agreed to the sentence, calling
it a “ 'fair disposition.' ” (Ibid.) The court did not address defendant's claim of cruel and unusual
punishment, finding that issue “premature until the trial court has resentenced [defendant].”


We granted review in order to address whether, and in what circumstances, a trial court in a Three
Strikes case may strike prior conviction allegations as to one count, but not as to another.


Discussion
(1) Section 1385, subdivision (a), authorizes a trial court to act on its own motion to dismiss a
criminal action “in furtherance of justice.” We have long held that this power includes the ability to
strike prior conviction allegations that would otherwise increase a defendant's sentence. (People v.
Burke (1956) 47 Cal.2d 45, 50-51 [301 P.2d 241] (Burke).) Our reasoning in Burke is particularly
relevant to the issue in this case. In Burke, the defendant had been convicted of possession of
marijuana in violation of Health and Safety Code former section 11500 (see now Health & Saf.
Code, § 11357, subd. (a)), and he admitted a prior conviction for the same offense. (Burke, supra,
47 Cal.2d at pp. 47, 50.) At that time, Health and Safety Code former section 11712 provided: “Any
person convicted [of a former section 11500 violation] for having in possession any narcotic ... [ ]
[i]f such a person has been previously convicted [of a former section 11500 violation] ... shall be
imprisoned in the state prison for not less than two years ....” (Stats. 1953, ch. 1770, § 6, p. 3526;
Burke, supra, 47 Cal.2d at pp. 49-50.) Nevertheless, the trial court struck the prior conviction
allegation and sentenced the defendant to county jail. (Burke, supra, 47 Cal.2d at p. 50.) The
Attorney General asked for reversal of the judgment for the purpose of increasing the sentence.
(Id. at p. 47.) We noted that “[t]he procedure of 'striking,' or setting aside or dismissing, a charge
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of a prior conviction ... is commonly used in trial courts ... where ... the trial court has concluded
that 'in the interest of justice' defendant should not be required to undergo a statutorily increased
penalty ....” (Id. at p. 50.) We concluded that this power to strike a sentencing allegation fell within
the broader power to dismiss an entire action under section 1385. (Burke, supra, 47 Cal.2d at p.
51.) More importantly, however, we also concluded that “[t]he striking or dismissal of a charge of
prior conviction ... is not the equivalent of a determination that defendant did not in fact suffer the
conviction [citations]; such judicial action is taken ... 'for the purpose of sentencing' only and 'any
dismissal of charges of prior convictions ... does not wipe out such prior convictions or prevent
them from being considered in connection with later convictions' [citation].” (Ibid.) Thus, we
acknowledged that a court might strike a prior conviction allegation in one context, but use it in
another.


In Romero, supra, 13 Cal.4th 497, we held that the Three Strikes law did not remove or limit
this section 1385 power to strike sentencing allegations. *497  The defendant in Romero pleaded
guilty to possession of 0.13 grams of cocaine base, in violation of Health and Safety Code section
11350, subdivision (a). (Romero, supra, 13 Cal.4th at pp. 506-507.) The information also alleged
five prior felony convictions, two of which-attempted burglary (§§ 459, 664) and first degree
burglary of an inhabited dwelling (§ 459)-qualified as strikes for purposes of the Three Strikes
law. (Romero, supra, 13 Cal.4th at p. 506.) The trial court struck the prior conviction allegations
and imposed a sentence of six years in state prison. (Id. at p. 507.) This sentence represented three
years (the upper term) for possession of a controlled substance (Health & Saf. Code, § 11350,
subd. (a); Pen. Code, § 18) plus three consecutive one-year enhancements for prior prison terms
(§ 667.5, subd. (b)). (Romero, supra, 13 Cal.4th at p. 507.) The district attorney objected to the
sentence and petitioned for a writ of mandate, which the Court of Appeal granted, concluding
that the trial court had no power to dismiss the prior conviction allegations. (Ibid.) We disagreed.
Specifically, we concluded that, in a Three Strikes case, the trial court can, on its own motion and
over the prosecutor's objection, strike a prior conviction allegation in furtherance of justice. (Id.
at pp. 504, 529-530.)


Our holding in Romero flowed directly from the plain language of the Three Strikes law, which
expressly authorizes prosecutors to move to strike prior conviction allegations “pursuant to”
section 1385, subdivision (a). (§§ 667, subd. (f)(2), 1170.12, subd. (d)(2).) We reasoned that,
because the Three Strikes law makes express reference to section 1385 and does not anywhere bar
courts from acting pursuant to that section, the drafters of the law must have intended that section
to apply without limitation in Three Strikes cases. (Romero, supra, 13 Cal.4th at pp. 519-522;
see also id. at pp. 524, 529.) In this regard, we stressed our prior decisions requiring “ 'a clear
legislative direction' ” before we “interpret a statute as eliminating courts' power under section
1385.” (Romero, supra, 13 Cal.4th at p. 518, quoting People v. Thomas (1992) 4 Cal.4th 206,
210 [14 Cal.Rptr.2d 174, 841 P.2d 159].) We also stressed section 1385's “controversial history,”
because of which “references to the section in sentencing statutes are not lightly or thoughtlessly
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made.” (Romero, supra, 13 Cal.4th at p. 522.) Accordingly, we concluded that the Three Strikes
law does not limit the exercise of section 1385 discretion to cases involving a prosecutorial motion
to strike. (Romero, supra, 13 Cal.4th at pp. 520-523.)


Nevertheless, we stressed that “[a] court's discretion to strike prior felony conviction allegations
in furtherance of justice is limited.” (Romero, supra, 13 Cal.4th at p. 530.) Drawing from prior
cases construing section 1385, we reaffirmed the “ '[p]aramount' ” principle that a trial court must
“ ' ”consider[] both ... the constitutional rights of the defendant, and the interests *498  of society
represented by the People ....“ ' ” (Romero, supra, 13 Cal.4th at p. 530, quoting People v. Orin
(1975) 13 Cal.3d 937, 945 [120 Cal.Rptr. 65, 533 P.2d 193], original italics.) We added that a court
may not strike a sentencing allegation “solely 'to accommodate judicial convenience or because
of court congestion.' ” (Romero, supra, 13 Cal.4th at p. 531, quoting People v. Kessel (1976) 61
Cal.App.3d 322, 326 [132 Cal.Rptr. 126].) Nor may a court strike a sentencing allegation “simply
because a defendant pleads guilty.” (Romero, supra, 13 Cal.4th at p. 531.) Finally, we stated that a
court may not strike a sentencing allegation “ 'guided solely by a personal antipathy for the effect
that the three strikes law would have on [a] defendant,' while ignoring 'defendant's background,'
'the nature of his present offenses,' and other 'individualized considerations.' ” (Ibid., quoting
People v. Dent (1995) 38 Cal.App.4th 1726, 1731 [45 Cal.Rptr.2d 746].)


In People v. Williams (1998) 17 Cal.4th 148 [69 Cal.Rptr.2d 917, 948 P.2d 429] (Williams),
we further delineated the parameters that govern a trial court's discretion under section 1385,
subdivision (a), to strike prior conviction allegations in a Three Strikes case. Williams involved a
defendant who pleaded guilty to driving a vehicle under the influence of phencyclidine (PCP) in
violation of Vehicle Code section 23152, subdivision (a). (Williams, supra, 17 Cal.4th at pp. 152,
156.) The defendant had a 19-year criminal history, including convictions for attempted robbery,
rape, and spousal battery, and a series of convictions for firearm possession and driving under
the influence. (Id. at p. 154.) The attempted robbery and rape convictions, which the defendant
admitted, qualified as strikes for purposes of the Three Strikes law. (Id. at pp. 153, 156, fn. 3.)
However, because those convictions were about 13 years old (cf. §§ 667, subd. (c)(3), 1170.12,
subd. (a)(3); People v. Humphrey (1997) 58 Cal.App.4th 809, 813 [68 Cal.Rptr.2d 269]) and “
'because of ... the lack of any kind of violence related crimes from then until now' ” (Williams,
supra, 17 Cal.4th at p. 156), the trial court vacated its finding with respect to the prior attempted
robbery conviction, leaving only the prior rape conviction. (Id. at p. 157.) The Court of Appeal
concluded that the trial court had abused its discretion by vacating one of its prior conviction
findings. (Ibid.) We agreed (id. at pp. 162-164) and in our opinion discussed the factors a trial
court may legitimately consider when exercising its section 1385 discretion in a Three Strikes
case. (Williams, supra, 17 Cal.4th at pp. 160-161.)


We said that the trial court could give “no weight whatsoever ... to factors extrinsic to the [Three
Strikes] scheme.” (Williams, supra, 17 Cal.4th at p. 161.) On the other hand, the court must accord
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“preponderant weight ... to factors intrinsic to the scheme, such as the nature and circumstances of
the defendant's present felonies and prior serious and/or violent felony *499  convictions, and the
particulars of his background, character, and prospects.” (Ibid.) Ultimately, a court must determine
whether “the defendant may be deemed outside the scheme's spirit, in whole or in part.” (Ibid.)


(2) The reasoning of Romero and the standards we enunciated in Williams logically support the
trial court's action in this case. In Romero, we concluded that, by referencing section 1385, the
Three Strikes law incorporated that section without limitation. (Romero, supra, 13 Cal.4th at pp.
522-523.) Therefore, when the Three Strikes law incorporated section 1385, it also incorporated
our holding in Burke interpreting that section. Burke clarified that “[t]he striking or dismissal of
a charge of prior conviction ... is not the equivalent of a determination that defendant did not in
fact suffer the conviction [citations]; such judicial action is taken ... 'for the purpose of sentencing'
only and 'any dismissal of charges of prior convictions ... does not wipe out such prior convictions
or prevent them from being considered in connection with later convictions' [citation].” (Burke,
supra, 47 Cal.2d at p. 51, italics added.) Accordingly, in a Three Strikes case, as in other cases,
when a court has struck a prior conviction allegation, it has not “wipe[d] out” that conviction as
though the defendant had never suffered it; rather, the conviction remains a part of the defendant's
personal history, and a court may consider it when sentencing the defendant for other convictions,
including others in the same proceeding. With respect to the latter point, we can discern no reason
for applying Burke differently simply because two convictions are part of a single proceeding
rather than two different proceedings. Such a distinction finds no support in logic, the language of
section 1385, or any decision interpreting that section.


Similarly, the standards we enunciated in Williams indicate that a trial court has discretion in a
Three Strikes case to strike prior conviction allegations on a count-by-count basis. In Williams,
we instructed trial courts to consider among other things, “ ' ”individualized considerations “ '
” (Williams, supra, 17 Cal.4th at p. 159) “such as the nature and circumstances of the defendant's
present felonies” and his “prospects.” (Id. at p. 161.) In many cases, “the nature and circumstances”
of the various felonies described in different counts will differ considerably. A court might
therefore be justified in striking prior conviction allegations with respect to a relatively minor
current felony, while considering those prior convictions with respect to a serious or violent current
felony.


The Attorney General argues, however, that in a case such as this one, where both current felonies
are for the same or similar crimes, the “ ' ”individualized considerations“ ' ” we enumerated in
Williams, supra, 17 Cal.4th at page 159, do not provide a “principled basis” for treating the felonies
*500  differently. We disagree. Even if the current offenses are virtually identical, a defendant's
“prospects” (id. at p. 161) will differ greatly from one count to another because a Three Strikes
sentence on one count will itself radically alter those prospects. Here, for example, once the trial



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=13CAL4TH522&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_522&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_522

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=13CAL4TH522&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_522&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_522

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=47CALIF2D51&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_51&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_51

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=17CAL4TH159&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_159

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=17CAL4TH159&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_159

http://www.westlaw.com/Link/Document/FullText?findType=Y&cite=17CAL4TH148&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





People v. Garcia, 20 Cal.4th 490 (1999)
976 P.2d 831, 85 Cal.Rptr.2d 280, 99 Cal. Daily Op. Serv. 4094...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


court had sentenced defendant to a term of 30 years to life for the Kobel burglary, his “prospects”
for committing future burglaries diminished significantly.


Thus, the Attorney General's argument proceeds from the false assumption that striking prior
conviction allegations with respect to some, but not all, counts is proper only if the current offenses
differ in some way from one another, or if they differ in their relationship to the prior convictions.
But a defendant's sentence is also a relevant consideration when deciding whether to strike a prior
conviction allegation; in fact, it is the overarching consideration because the underlying purpose
of striking prior conviction allegations is the avoidance of unjust sentences. (Burke, supra, 47
Cal.2d at p. 50.) A trial judge, applying the factors we enumerated in Romero and Williams, may
find adequate justification for striking one or more prior conviction allegations, but may deem
appropriate the sentence that results from striking the prior conviction allegations as to only some
counts. When a proper basis exists for a court to strike prior conviction allegations as to at least
one current conviction, the law does not require the court to treat other current convictions with
perfect symmetry if symmetrical treatment would result in an unjust sentence.


The Attorney General, however, points to the requirement in the Three Strikes law that sentencing
on distinct current offenses be consecutive (§§ 667, subd. (c)(6)-(8), 1170.12, subd. (a)(6)-(8))
and without any aggregate term limitation (§§ 667, subd. (c)(1), 1170.12, subd. (a)(1)). The
Attorney General argues that striking prior conviction allegations with respect to one count, but not
with respect to another, undermines this principle of consecutive Three Strikes sentences. Again,
we disagree. A requirement that a defendant serve the individual sentences for different current
felonies consecutively does not indicate how the trial court should determine the lengths of those
individual sentences. Here, for example, the trial court conformed to the consecutive sentencing
requirement by ordering that the 16-month sentence for the Gantt burglary be served consecutively
to the 30-year-to-life sentence for the Kobel burglary. Therefore, we see nothing in the trial court's
action that is inconsistent with the consecutive sentencing requirement in the Three Strikes law.
Rather, the court expressly applied that requirement.


The Attorney General also argues that the trial court here “eviscerated” the Three Strikes law,
the purpose of which was to restrict the discretion of *501  “soft-on-crime judges” and “ensure
longer prison sentences.” We agree with the Attorney General that a primary purpose of the Three
Strikes law was to restrict judicial discretion, but the Attorney General's argument merely “begs
the question of how judicial discretion was to be restricted. The answer to that question can be
found only by examining the language of the act.” (Romero, supra, 13 Cal.4th at p. 528.) The
Three Strikes law expressly incorporates the power to strike prior conviction allegations under
section 1385, subdivision (a). (§§ 667, subd. (f)(2), 1170.12, subd. (d)(2).) Therefore, rather than
eviscerating the Three Strikes law, the trial court in this case applied that law, which expressly
contemplates the trial court's action.
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We also agree with the Attorney General that a primary purpose of the Three Strikes law was “to
ensure longer prison sentences” (§ 667, subd. (b)), and we think the law has achieved this purpose
both generally and in this case. But our decisions make clear that this purpose is not a mantra that
the prosecution can invoke in any Three Strikes case to compel the court to construe the statute so
as to impose the longest possible sentence. In fact, the Attorney General concedes-as he must in
light of Romero-“that the trial court [in this case] had discretion to dismiss the entire case in toto,
or dismiss one of the current burglary allegations [or] ... strike one or more of the prior convictions
allegations-as to all counts.” Any of these options would have been likely to produce a shorter
sentence than the one the trial court imposed here. For example, if the trial court had dismissed
count 3 (the Gantt burglary) altogether, the court could have imposed the 30-year-to-life sentence
that it stated was “appropriate” for this case.


Similarly, in People v. Superior Court (Alvarez) (1997) 14 Cal.4th 968 [60 Cal.Rptr.2d 93, 928 P.2d
1171] (Alvarez), we held that the purpose of “ensur[ing] longer prison sentences” (§ 667, subd. (b))
does not prevent a trial court, in what would otherwise be a Three Strikes case, from exercising
its discretion under section 17, subdivision (b), to sentence certain crimes as misdemeanors rather
than felonies, thereby taking them outside the scope of the Three Strikes law. (Alvarez, supra, 14
Cal.4th at pp. 974-975.) We said that “[w]hile a defendant's recidivist status is undeniably relevant,
it is not singularly dispositive.” (Id. at p. 973; see also id. at p. 979.) Though we acknowledged the
“legitimacy” of “the public safety animus” underlying the Three Strikes law, we stated that “[t]o
judicially mandate that a single factor predominate the trial court's exercise of discretion [under
section 17, subdivision (b)] would eviscerate the essence of its statutory authority; indeed, it would
be one step shy of declaring the three strikes law eliminates the court's discretion entirely.” (Id. at
p. 979.) For the same reason, the purpose of “ensur[ing] longer prison sentences” in Three Strikes
cases, while relevant to a court's exercise of its section 1385 discretion, does not “predominate
the trial court's exercise of [that] discretion,” which “would be one step *502  shy of declaring
the three strikes law eliminates the court's [section 1385] discretion entirely.” (Alvarez, supra, 14
Cal.4th at p. 979; see also People v. Deloza (1998) 18 Cal.4th 585, 590-591 [76 Cal.Rptr.2d 255,
957 P.2d 945] [construing the Three Strikes law to permit concurrent sentences despite its express
purpose of ensuring longer prison sentences]; People v. Hendrix (1997) 16 Cal.4th 508, 512-514
[66 Cal.Rptr.2d 431, 941 P.2d 64] [same].)


The Attorney General urges that the Three Strikes law is a single comprehensive and indivisible
sentencing scheme that either does or does not apply, but cannot apply in part. This contention is
a variant of the argument that prior conviction allegations describe a status that a defendant either
does or does not have, but cannot have with respect to one count and not another. In this regard,
the Attorney General points out that the prior convictions in this case were alleged only once as
to all counts.
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We agree with the Attorney General that the Three Strikes law is a single comprehensive and
indivisible sentencing scheme that either does or does not apply. However, it is a scheme that
expressly incorporates section 1385, subdivision (a), which authorizes trial courts to dismiss
prior conviction allegations on a count-by-count basis. (Burke, supra, 47 Cal.2d at pp. 51, 52.)
Therefore, though a defendant's prior conviction status does not change from one count to another,
and though it is appropriate to allege that status only once as to all current counts, the effect under
the Three Strikes law of a defendant's prior conviction status may change from one count to another.


Despite our statement in Burke, the Attorney General asserts that People v. Santana (1986) 182
Cal.App.3d 185 [227 Cal.Rptr. 51] bars a court from striking prior conviction allegations on a
count-by-count basis. He quotes Santana as follows: “[A] striking is an unconditional deletion
of the legal efficacy of the stricken allegation or fact for purposes of a specific proceeding.” (Id.
at p. 190; see also People v. Cattaneo (1990) 217 Cal.App.3d 1577, 1588-1589 [266 Cal.Rptr.
710] [applying Santana].) The Santana court also concluded that the order under consideration
in that case “was a striking ... because ... [u]nder no circumstance, express or implied, could the
five-year enhancement be resurrected and imposed at some future point in time.” (Santana, supra,
182 Cal.App.3d at p. 191.) Taken in context, however, these statements clearly refer only to the
sentence for the single conviction at issue in that case. Santana did not suggest that a trial court,
having struck an allegation as to one conviction, could not use the same allegation when imposing
a sentence for a different conviction. In fact, the Santana court quoted from the portion of Burke
that expressly permits otherwise. (Santana, supra, 182 Cal.App.3d at p. 190, fn. 6.)


Finally, the Attorney General concedes for the sake of argument that courts have discretion to
strike prior conviction allegations on a count-bycount *503  basis and argues that the trial court
abused that discretion here. In Williams, we considered the scope of review applicable to abuse-
of-discretion claims of this sort. We described the factors that a trial court should consider when
exercising its section 1385 discretion in a Three Strikes case, and we stated that a reviewing court
should consider those same factors. (Williams, supra, 17 Cal.4th at p. 161.) Specifically, “the
court in question must consider whether, in light of the nature and circumstances of his present
felonies and prior serious and/or violent felony convictions, and the particulars of his background,
character, and prospects, the defendant may be deemed outside the scheme's spirit, in whole or in
part ....” (Ibid.) We noted, however, that appellate review of a trial court's section 1385 decision is
not de novo. We said, “[T]he superior court's order [i]s subject to review for abuse of discretion.
This standard is deferential. [Citations.] But it is not empty. Although variously phrased in various
decisions [citation], it asks in substance whether the ruling in question 'falls outside the bounds of
reason' under the applicable law and the relevant facts [citations].” (Williams, supra, 17 Cal.4th
at p. 162, italics added.)


(3) Here, we cannot say that the trial court's decision to strike the prior conviction allegations as to
count 3 “ 'falls outside the bounds of reason.' ” (Williams, supra, 17 Cal.4th at p. 162.) The court



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=47CALIF2D51&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_51&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_51

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=182CAAPP3D185&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=182CAAPP3D185&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986130303&pubNum=227&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=217CAAPP3D1577&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_1588&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1588

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990039881&pubNum=227&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990039881&pubNum=227&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=182CAAPP3D191&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_191

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=182CAAPP3D190&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_190

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=17CAL4TH161&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_161

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPES1385&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=17CAL4TH162&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_162

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=17CAL4TH162&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_162

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=17CAL4TH162&originatingDoc=I73b80821fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_162





People v. Garcia, 20 Cal.4th 490 (1999)
976 P.2d 831, 85 Cal.Rptr.2d 280, 99 Cal. Daily Op. Serv. 4094...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


sentenced defendant to 31 years and 4 months to life in state prison. This sentence is not lenient.
Therefore, the Attorney General cannot claim the sentence is inconsistent with the purpose of the
Three Strikes law. Moreover, as the trial court noted, defendant's prior convictions all arose from a
single period of aberrant behavior for which he served a single prison term. Defendant cooperated
with police, his crimes were related to drug addiction, and his criminal history does not include any
actual violence. Cumulatively, all these circumstances indicate that “defendant may be deemed
outside the [Three Strikes] scheme's spirit,” at least “in part,” and that the trial court acted within
the limits of its section 1385 discretion. (Williams, supra, 17 Cal.4th at p. 161.) 3


3 The dissent accuses us of sacrificing principle for expediency in permitting the trial court to
sentence defendant to prison for 31 years to life rather than 58 years to life. (Dis. opn., post,
at p. 504.) We suggest the statutory language is not so crystal clear that anyone disagreeing
with the dissenting view must be unprincipled. Moreover, despite the dissent's rhetorical
flair, the fact remains that the trial court did impose a Three Strikes sentence in this case. We
merely find it had discretion not to impose it twice.


Conclusion
We conclude that a trial court in a Three Strikes case may exercise its discretion under section
1385, subdivision (a), so as to dismiss a prior conviction allegation with respect to one count,
but not with respect to *504  another. We also conclude that the trial court here did not abuse
this discretion. Accordingly, we reverse the judgment of the Court of Appeal and remand for
proceedings consistent with our opinion.


George, C. J., Mosk, J., Kennard, J., Baxter, J., and Werdegar, J., concurred.


BROWN, J.
I respectfully dissent.


This case asks the age-old question: does judicial commitment to principle matter? The majority
gives the modern answer. Not if it gets in the way of expediency. 1


1 The majority complains “the statutory language is not so crystal clear.” (Maj. opn., ante, at
p. 503, fn. 3.) The intent, however, is. What part of “no” do they not understand?


The “Three Strikes” law reflects the public's long-simmering frustration with perceived laxity in
a criminal justice system that allowed repeatedly convicted felons to be released after serving
modest sentences with time off for good behavior. All too often, this revolving door led to more
crimes, new victims, and greater tragedies. The public saw “soft on crime” judges who were more
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solicitous of criminal defendants than public safety as the problem; they viewed Three Strikes as
the solution.


The Three Strikes sentencing scheme requires full consecutive terms when a defendant with
qualifying priors is convicted of multiple current felonies which constitute separate criminal
episodes. It provides a comprehensive sentencing framework under which a qualifying strike
affects all felony counts and governs sentencing on each count. (See, e.g., Pen. Code, § 667, subd.
(c)(6), (7) [providing mandatory sentencing on all current offenses in specified circumstances];
id., § 667, subd. (c)(8) [providing mandatory sentencing even on counts not tried in current
proceeding].)


This integrated sentencing scheme, designed to be applied to all cases coming within its terms,
does not admit of half measures. Once made operative by pleading and proof of one or more prior
serious or violent felony convictions, neither the initiative nor the legislative version of Three
Strikes contains any mechanism for avoiding its full consequences. The law did not contemplate-
and was in fact designed to prevent-the judge being the ultimate arbiter of the “just” sentence.


Under our precedents, the trial court retains discretion under Penal Code section 1385 or Penal
Code section 17, subdivision (b), to remove a case from the reach of the law. (See People v.
Superior Court (Alvarez) (1997) *505  14 Cal.4th 968 [60 Cal.Rptr.2d 93, 928 P.2d 1171]; People
v. Superior Court (Romero) (1996) 13 Cal.4th 497 [53 Cal.Rptr.2d 789, 917 P.2d 628] (Romero).)
But, until today, in choosing to rely upon these latter statutes, a trial court had to make a principled
determination that the defendant did not come within the spirit of the Three Strikes law and
therefore should not be subject to its letter.


Thus, I disagree that a court can dismiss prior convictions on a count-by-count basis. Moreover,
even if, in rare cases, a court has that power, the principles we articulated in our recent precedents
bar the trial court from doing so here.


In Romero, we held that a trial court may strike prior felony conviction allegations in cases
arising under the Three Strikes law. (Pen. Code, §§ 667, subds. (b)-(i), 1170.12.) The power to
do so arises under Penal Code section 1385, subdivision (a) (section 1385(a)), which authorizes
a trial court to dismiss a criminal action “in furtherance of justice” on its own motion. (Romero,
supra, 13 Cal.4th at p. 504.) But, unless carefully circumscribed, the power to strike prior felony
conviction allegations “in furtherance of justice,” which Romero itself described as an “amorphous
concept” (id. at p. 530), carries with it the real potential for undermining the intent of the Three
Strikes law itself-namely, “to restrict courts' discretion in sentencing repeat offenders” (id. at p.
528).
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In People v. Williams (1998) 17 Cal.4th 148, 160 [69 Cal.Rptr.2d 917, 948 P.2d 429] (Williams),
we again acknowledged that “what is 'just' is formless. [Citation.]” Nonetheless, in order to
effectuate the obvious intent of the Three Strikes law to restrict judicial discretion, “we undert[ook]
to render Penal Code section 1385(a)'s concept of 'furtherance of justice' somewhat more
determinate.” (Williams, supra, 17 Cal.4th at p. 160.) We concluded that “in ruling whether to
strike or vacate a prior serious and/or violent felony conviction allegation or finding under the
Three Strikes law, on its own motion, 'in furtherance of justice' pursuant to Penal Code section
1385(a), or in reviewing such a ruling, the court in question must consider whether, in light of the
nature and circumstances of his present felonies and prior serious and/or violent felony convictions,
and the particulars of his background, character, and prospects, the defendant may be deemed
outside the scheme's spirit, in whole or in part, and hence should be treated as though he had
not previously been convicted of one or more serious and/or violent felonies. If it is striking or
vacating an allegation or finding, it must set forth its reasons in an order entered on the minutes,
and if it is reviewing the striking or vacating of such allegation or finding, it must pass on the
reasons so set forth.” (Williams, supra, 17 Cal.4th at p. 161.) We emphasized *506  that “no weight
whatsoever may be given to factors extrinsic to the [Three Strikes] scheme, such as the mere desire
to ease court congestion or, a fortiori, bare antipathy to the consequences for any given defendant.
[Citation.]” (Ibid.; see also People v. Superior Court (Alvarez), supra, 14 Cal.4th at p. 980.)


While professing to follow Williams, supra, 17 Cal.4th 148, in reality, the majority tosses aside
its carefully crafted limits on judicial discretion. The majority rejects what it deems “the false
assumption that striking prior conviction allegations with respect to some, but not all, counts
is proper only if the current offenses differ in some way from one another, or if they differ in
their relationship to the prior convictions.” (Maj. opn., ante, at p. 500.) Instead, notwithstanding
Williams's unequivocal holding that “bare antipathy to the consequences for any given defendant”
should be given “no weight whatsoever” (17 Cal.4th at p. 161), the majority now concludes
that the “overarching consideration” in determining whether to strike prior felony conviction
allegations with respect to some, but not all, counts is the total length of a defendant's sentence
“because the underlying purpose of striking prior conviction allegations is the avoidance of unjust
sentences. [Citation.]” (Maj. opn., ante, at p. 500.) In other words, the “overarching consideration”
in determining whether to strike prior felony conviction allegations “in furtherance of justice”
under section 1385(a) is the trial court's antipathy to the sentence the law would otherwise require.
The court may achieve the result it deems “just” by any means necessary.


One need only compare the facts of this case to the facts of Williams, supra, 17 Cal.4th 148, to see
how standardless things have become. In Williams, in concluding that the trial court had abused its
discretion in striking one of Williams's prior felony convictions, we pointed to his failure to “follow
through in efforts to bring his substance abuse problem under control.” (17 Cal.4th at p. 163.)
Here, in upholding the trial court's decision to strike, the majority points to the fact defendant's
crimes “were related to drug addiction.” (Maj. opn., ante, at p. 503.) In Williams, in concluding that
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the trial court had abused its discretion in striking one of Williams's prior felony convictions, we
noted that “[a]s to his present felony: It is a conviction of driving under the influence that followed
three other convictions of driving under the influence; 'the existence of such convictions reveals
that [he] had been taught, through the application of formal sanction, that [such] criminal conduct
was unacceptable-but had failed or refused to learn his lesson' [citation].” (17 Cal.4th at p. 163.)
Here, in upholding the trial court's decision to strike, the majority glosses over the fact defendant's
two present convictions for burglary followed quickly on the heels of five previous convictions
for exactly the same offense. In Williams, in concluding that the *507  trial court had abused its
discretion in striking one of Williams's prior felony convictions, we observed that the only time
he had not been engaged in criminal activity was when he was in prison or jail. (Ibid.) Here, in
upholding the trial court's decision to strike, the majority ignores the fact defendant admitted to
having committed six burglaries shortly after his release from prison and while still on parole for
the five prior burglaries.


In Romero, we said a court “abuses its discretion by dismissing a case, or a sentencing allegation,
simply because a defendant pleads guilty.” (Romero, supra, 13 Cal.4th at p. 531.) Here, we find
defendant's cooperation with police helps to place him outside the spirit of Three Strikes. And
what cooperation it was. As to the crimes of which defendant is convicted, there was no doubt of
his participation. In the first, he helpfully left his wallet and his driver's license in the rubble. The
victim of the second burglary arrived home in time to observe defendant fleeing with her property.
Apprehended moments later with the loot, he confessed to additional burglaries, hoping to make
a deal to avoid Three Strikes punishment.


The real effect of today's decision is to make the defendant's eligibility for punishment under Three
Strikes a factor in mitigation. When a defendant receives a lengthy Three Strikes term on the first
of multiple counts, the trial court may disregard the law as to all other counts. Of course, because
a single Three Strikes sentence of 25 years to life is severe, judges will be inclined to impose only
1 such sentence regardless of the circumstances. Thus, the majority has in effect taken Romero out
of its box. Romero is no longer reserved for the rare case involving a particularly harsh sentence
for a relatively minor offense. Courts may now routinely apply Romero to the benefit of recidivists
for whom such solicitude is not appropriate. That is not what I heard the voters demand when
they enacted the Three Strikes law. Three Strikes was not about judicial discretion; it was about
accountability. It was not about “just” sentences; it was about swift, certain, and harsh retribution.
Moreover, by encouraging courts to impose only a single Three Strikes sentence regardless of the
circumstances, the majority's decision rewards the industrious career criminal-after the first count,
the rest are virtually free.


Exercise of this purported “discretion” does not conform to the concept of “furtherance of justice”
delineated in Williams. It is nothing less than a return to the subjective sentencing practices the
electorate and the Legislature intended to circumscribe. Compounding the situation, the majority's
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analysis affords no principled standard by which appellate courts can meaningfully review the trial
court's action. (Cf. Williams, supra, 17 Cal.4th at p. 161.) *508


Nevertheless, the majority claims the “reasoning of Romero and the standards we enunciated in
Williams logically support the trial court's action in this case.” (Maj. opn., ante, at p. 499.) This is
true only if Romero sought to enshrine an “amorphous concept” (Romero, supra, 13 Cal.4th at p.
530) designed to undermine Three Strikes' clear intent to “restrict courts' discretion in sentencing
repeat offenders” (id. at p. 528). If that was Romero's purpose, its promise has been quickly
fulfilled.


The sentence imposed here was lengthy. But that is beside the point. It was still less than the
law required. When the Legislature enacted, and the voters passed, the Three Strikes law, they
intended to restrict trial courts' discretion in sentencing. The trial court here had it right when it
initially observed that striking defendant's prior felony convictions “would be for the sole purpose
of avoiding the sentence I'm required to hand down by law” and that “if the Three Strikes law was
meant for anyone it was meant for Mr. Garcia.” Today's holding eviscerates the intent of the Three
Strikes law. I would affirm the decision of the Court of Appeal.


Respondent's petition for a rehearing was denied July 21, 1999, and on July 21, 1999, and August
11, 1999, the opinion was modified to read as printed above. *509


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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2 Cal.5th 1138
Supreme Court of California.


The PEOPLE, Plaintiff and Appellant,
v.


Mario Alberto GONZALEZ, Defendant and Respondent.


S223763
|


Filed 6/1/2017


Synopsis
Background: After criminal threats counts were dismissed and following guilty plea, defendant
was convicted in the Superior Court, Riverside County, No. INF1300854, William S. Lebov, J., of
disobeying terms of an injunction. State appealed. The Court of Appeal reversed the order setting
aside charges, and remanded. Defendant petitioned for review. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Corrigan, J., held that defendant's hand gesture was not a
“statement, made verbally,” as would support the offense of criminal threats.


Reversed.


Opinion, 180 Cal.Rptr.3d 924, superseded.


Werdegar, J., filed concurring opinion.


West Headnotes (11)


[1] Indictments and Charging Instruments Presumptions and burden of proof
In proceedings under statute governing dismissal of information, magistrate is finder of
fact and superior court sits merely as reviewing court which must draw every legitimate
inference in favor of information and which cannot substitute its judgment as to credibility
or weight of evidence for that of magistrate. Cal. Penal Code § 995.
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13 Cases that cite this headnote


[2] Criminal Law Grand jury and indictment
On review of dismissal of information by appeal or writ, the appellate court in effect
disregards the ruling of the superior court and directly reviews the determination of the
magistrate. Cal. Penal Code § 995.


10 Cases that cite this headnote


[3] Criminal Law Review De Novo
Insofar as a motion for dismissal of information rests on issues of statutory interpretation,
Supreme Court's review is de novo. Cal. Penal Code § 995.


29 Cases that cite this headnote


[4] Statutes Purpose and intent
In any case involving statutory interpretation, Supreme Court's fundamental task is to
determine the Legislature's intent so as to effectuate the law's purpose.


31 Cases that cite this headnote


[5] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
In construing a statute, courts begin by examining the statute's words, giving them a plain
and commonsense meaning.


32 Cases that cite this headnote


[6] Statutes Statutory scheme in general
Statutes Similar or Related Statutes
In construing a statute, courts consider the language of the entire scheme and related
statutes, harmonizing the terms when possible.


18 Cases that cite this headnote


[7] Statutes Legislative Construction
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Courts can rarely determine from the failure of the Legislature to pass a particular bill
what the intent of the Legislature is with respect to existing law.


[8] Statutes Effect on Previous and Existing Laws
An uncodified section is part of the statutory law and properly may be utilized as an aid
in construing a statute. Cal. Penal Code § 422.


[9] Threats, Stalking, and Harassment Nature of conduct
A threat made through nonverbal conduct falls outside the scope of the offense of criminal
threats. Cal. Penal Code § 422.


11 Cases that cite this headnote


[10] Threats, Stalking, and Harassment Nature of conduct
A gesture in which defendant ran his finger across his neck and pointed his finger at victims
like a gun was not a “statement, made verbally,” as would support the offense of criminal
threats, where the gesture was unaccompanied by words or sound, absent evidence that
defendant used the American Sign Language sign for “gun.” Cal. Penal Code § 422(a).


[11] Threats, Stalking, and Harassment Nature of conduct
A hand gesture representing the initials of defendant's gang was not a “statement, made
verbally,” as would support the offense of criminal threats. Cal. Penal Code § 422.


See 2 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Crimes Against Public Peace
and Welfare, § 24 et seq.


3 Cases that cite this headnote


**1075  ***151  Ct.App. 4/2 E059859, Riverside County Super. Ct. No. INF1300854


Attorneys and Law Firms


Paul E. Zellerbach and Michael A. Hestrin, District Attorneys, and Kelli M. Catlett, Deputy District
Attorney, for Plaintiff and Appellant.
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***152  Jennifer A. Gambale, Irvine, under appointment by the Supreme Court, for Defendant
and Respondent.


Opinion


Corrigan, J.


*1140  Under Penal Code section 422, it is a crime to threaten infliction of great bodily injury or
death on another “with the specific intent that the statement, made verbally, in writing, or by means
of an electronic communication device, is to be taken as a threat....” (Pen. Code, § 422, subd. (a).)
The question here is whether defendant's conduct, which included a hand gesture unaccompanied
by words or sound, qualifies as a “statement, made verbally.” We conclude it does not and reverse
the Court of Appeal's contrary judgment.


I. FACTS AND PROCEDURE


On March 24, 2013, an off-duty Cathedral City police officer was dining with friends at a restaurant
in Indio. 1  Walking to the restroom, **1076  he saw Melanie Franco, a former high school
classmate, sitting nearby. He smiled; she smirked in response. Returning to his table, he noticed that
Franco's several male companions displayed gang tattoos and stared at him in a “confrontational
way.” One of those men was defendant Mario Alberto Gonzalez, who had “JT” tattooed on the
back of his head. Franco's companions eventually left while continuing to stare menacingly. The
officer's group sat at a window booth facing the parking lot. The tattooed men got into an SUV, with
defendant in the front passenger seat. As the vehicle drove past the restaurant window, defendant
made a “JT” hand sign and manually simulated a pistol pointed upward. The officer recognized the
“JT” sign as a symbol of the Jackson Terrace gang, and considered the pistol gesture as a threat.
The SUV stopped in front of the restaurant. The SUV driver then ran his finger across his neck,
made a “JT” hand sign, and simulated a gun, which he pointed at the officer's group. The officer
and some of his companions were frightened by the gestures.


1 The facts are taken from the preliminary hearing. An investigating officer testified as to the
victims’ accounts of the incident. (See Cal. Const., art. I, § 30, subd. (b); People v. Batts
(2003) 30 Cal.4th 660, 670, 134 Cal.Rptr.2d 67, 68 P.3d 357.)


Defendant was held to answer on five counts of making a criminal threat, one count for each person
at the officer's table. Other allegations included gang enhancements and the service of three state
prison priors. 2  Defendant sought to set aside the criminal threats counts. 3  He argued that, because
his hand gestures were not a statement “made verbally,” they could not constitute criminal threats
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as defined by Penal Code section 422. 4  The court agreed and *1141  dismissed the criminal threat
allegations. 5  Defendant pled guilty to a separate misdemeanor. The People sought review and the
Court of Appeal reversed the dismissal.


2 Penal Code sections 186.22, subdivision (b)(1), 667.5, subdivision (b).


3 Penal Code section 995, subdivision (a)(2)(B).


4 Subsequent references are to the Penal Code unless noted.


5 The court dismissed two other counts not at issue here.


II. DISCUSSION


[1]  [2]  [3]  [4]  [5]  [6] As noted, this case involves an appeal after the trial court granted
defendant's motion under section 995 to set aside the criminal threats counts. “[I]n proceedings
under section 995 it is the magistrate who is the finder of fact; the superior court has none of the
foregoing powers, and sits merely as a reviewing ***153  court; it must draw every legitimate
inference in favor of the information, and cannot substitute its judgment as to the credibility or
weight of the evidence for that of the magistrate. [Citation.] On review by appeal or writ, moreover,
the appellate court in effect disregards the ruling of the superior court and directly reviews the
determination of the magistrate....” (People v. Laiwa (1983) 34 Cal.3d 711, 718, 195 Cal.Rptr. 503,
669 P.2d 1278; see People v. Konow (2004) 32 Cal.4th 995, 1025, 12 Cal.Rptr.3d 301, 88 P.3d
36.) “Insofar as the Penal Code section 995 motion rests on issues of statutory interpretation, our
review is de novo.” (Lexin v. Superior Court (2010) 47 Cal.4th 1050, 1072, 103 Cal.Rptr.3d 767,
222 P.3d 214.) “ ‘ “As in any case involving statutory interpretation, our fundamental task here is
to determine the Legislature's intent so as to effectuate the law's purpose. [Citation.] We begin by
examining the statute's words, giving them a plain and commonsense meaning.” ’ ” (People v. Scott
(2014) 58 Cal.4th 1415, 1421, 171 Cal.Rptr.3d 638, 324 P.3d 827.) “[W]e consider the language of
the entire scheme and related statutes, harmonizing the terms when possible.” (Riverside County
Sheriff's Dept. v. Stiglitz (2014) 60 Cal.4th 624, 632, 181 Cal.Rptr.3d 1, 339 P.3d 295; see People
v. Gonzalez (2014) 60 Cal.4th 533, 537, 179 Cal.Rptr.3d 1, 335 P.3d 1083.)


Section 422, subdivision (a) reads: “Any person who willfully threatens to commit a crime which
will result in death or great bodily injury to another person, with the specific intent that the
statement, made verbally, in writing, or by means of an electronic communication device, is to be
taken as a threat, even if there is no intent of actually carrying it out, which, on its face and under
the circumstances in which it is made, is so unequivocal, unconditional, immediate, and specific
as to convey to the person threatened, **1077  a gravity of purpose and an immediate prospect of
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execution of the threat, and thereby causes that person reasonably to be in sustained fear for his or
her own safety or for his or her immediate family's safety, shall be punished by imprisonment in
the county jail not to exceed one year, or by imprisonment in the state prison.” (Italics added.)


*1142  Because defendant's gestures were not conveyed “in writing” or “by means of an
electronic communication device,” the sole issue is whether they may constitute a statement
“made verbally.” (§ 422, subd. (a).) Dictionary definitions of “verbal” include “[o]f, relating to, or
associated with words,” and “[e]xpressed in spoken rather than written words; oral.” (American
Heritage Dict. (4th ed. 2000) p. 1910; see also Webster's 3d New Internat. Dict. (2002) p. 2542;
Random House Webster's College Dict. (2001) p. 1451.) Indeed, one dictionary cautioned in a
usage note: “Verbal has been used since the 16th century to refer to spoken, as opposed to written,
communication, and the usage cannot be considered incorrect. But because verbal may also mean
‘by linguistic means,’ it may be ambiguous in some contexts.” (American Heritage Dict., supra, at
p. 1910.) “Oral” is defined as “uttered by the mouth or in words: SPOKEN.” (Merriam-Webster's
Collegiate Dict. (11th ed. 2003) p. 872.) While the terms “verbal” and “oral” are closely related,
they remain distinct. “Verbal” connotes the use of words. “Oral” means spoken in the sense that
the mouth is used to articulate words or sounds.


Defendant contends that his gestures did not qualify as a statement “made verbally” because he
neither made a statement orally nor did he use words. The People argue that “made verbally”
does not require an element of sound, and defendant's gestures were a “clear example of verbal
communication” because “a word can be spoken without sound.”


***154  As we explain further below, we need not resolve here whether “made verbally” requires
either the use of words or an oral utterance. Because defendant's conduct here involved neither,
we conclude it falls outside the purview of section 422.


A. “Statement” Under Section 422 Excludes Nonverbal Conduct
The Legislature originally enacted section 422 in 1977. The statute proscribed threats made “with
intent to terrorize another,” defining “terrorize” as creating “a climate of fear and intimidation by
means of threats or violent action causing sustained fear for personal safety in order to achieve
social or political goals.” (Former §§ 422, 422.5; Stats. 1977, ch. 1146, § 1, pp. 3684-3685.) After
these provisions were struck down as unconstitutionally vague, the Legislature repealed them.
(People v. Mirmirani (1981) 30 Cal.3d 375, 382-388, 178 Cal.Rptr. 792, 636 P.2d 1130; see People
v. Toledo (2001) 26 Cal.4th 221, 228-229, 109 Cal.Rptr.2d 315, 26 P.3d 1051; Stats. 1987, ch. 828,
§ 28, p. 2587.)


Penal Code section 422 was reenacted in 1988 as part of the California Street Terrorism
Enforcement and Prevention Act. As relevant here, the provision applied to “[a]ny person who
*1143  willfully threatens to commit a crime which will result in death or great bodily injury to
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another person, with the specific intent that the statement is to be taken as a threat....” (Former §
422; Stats. 1988, ch. 1256, § 4, pp. 4184-4185.) Although Penal Code section 422 did not otherwise
define “statement,” the Evidence Code defines the term as “(a) oral or written verbal expression
or (b) nonverbal conduct of a person intended by him as a substitute for oral or written verbal
expression.” (Evid. Code, § 225.) This definition, which has been part of our Evidence Code since
its enactment in 1965 (Stats. 1965, ch. 299, § 2, pp. 1297, 1299), thus includes the actual use of
spoken or written words, as well as conduct 6  intended as a substitute for the actual use of words.


6 “Conduct” is defined as “all active and passive behavior, both verbal and nonverbal.” (Evid.
Code, § 125.)


In 1998, Penal Code section 422 was amended to insert the language at issue here, requiring a
relevant statement to be “made verbally, in writing, or by means of an electronic communication
device....” (Stats. 1998, ch. 825, § 3, p. 5161.) The 1998 amendment **1078  was part of
a bill intended to combat “cyberstalking.” A committee report explained: “This bill seeks to
make ‘cyberstalking’ punishable under current harassment and stalking laws. Cyberstalking is a
new high-tech version of stalking. At its worst, cyberstalking can become ‘real world’ stalking,
with potentially dangerous and even deadly consequences. Cyberstalking can take the form of
threatening, obscene, or hateful e-mail; pages; faxes; and voice mail messages. [¶] Specifically, this
bill amends law relating to stalking, terrorist threats, and telephone harassment, as well as the tort
of stalking. By adding ‘electronic communication’ to these code sections, it will not matter if the
harasser is capable of carrying out the threat—it will be enough that the target believes the threat
to be credible and ‘had reasonable fear for his or her safety or the safety of his or her immediate
family.’ ” (Assem. Com. on Judiciary, Analysis of Sen. Bill No. 1796 (1997-1998 Reg. Sess.) as
amended June 25, 1998, p. 3; see also Assem. Com. on Public Safety, Analysis of Sen. Bill No.
1796 (1997-1998 Reg. Sess.) June 23, 1998, p. 4.) The bill author urged that “[t]here is a growing
consensus in California that current stalking and harassment laws need to be expanded ***155
to also include electronic communication.” (Sen. Com. on Public Safety, Analysis of Sen. Bill No.
1796 (1997-1998 Reg. Sess.) as amended Mar. 30, 1998; see also Sen. Rules Com., Off. of Sen.
Floor Analyses, 3d reading analysis of Sen. Bill No. 1796 (1997-1998 Reg. Sess.) as amended
Apr. 28, 1998.) In addition to Penal Code section 422, the bill amended Civil Code section 1708.7
(tort of stalking), and Penal Code sections 646.9 (crime of stalking) and 653m (telephone calls
with intent to annoy) to cover contact through an electronic communication device. (See Stats.
1998, ch. 825, §§ 2-5, pp. 5160-5165.)


*1144  There seems little doubt that the Legislature's 1998 amendment was primarily focused on
expanding the reach of Penal Code section 422 to include electronic communications. However,
the Legislature's choice to explicitly describe a threat “made verbally” must be given significance.
After the amendment, Penal Code section 422’s express reference to a statement “made verbally”
seems to exclude nonverbal conduct, at least when such a statement is not in writing or made



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES422&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES422&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES422&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS225&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS125&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS125&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES422&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES422&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1708.7&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES646.9&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES422&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES422&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





People v. Gonzalez, 2 Cal.5th 1138 (2017)
394 P.3d 1074, 218 Cal.Rptr.3d 150, 17 Cal. Daily Op. Serv. 5040...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


via an electronic communication device. 7  Simply put, the People's position would require us to
read “verbally” to include “nonverbally.” Yet, as Evidence Code section 225 demonstrates, the
Legislature fully understands how to define the reach of a statute more broadly in keeping with
its intent. Here, it did not do so.


7 We have no occasion to decide here whether nonverbal symbols sent in writing or by an
electronic device would qualify as a threat under section 422.


Indeed, the Legislature faced this very distinction in another statute proscribing threats. Following
the 1995 bombing of an Oklahoma City federal building, the Legislature enacted the Hertzberg-
Alarcon California Prevention of Terrorism Act, which contained several provisions related to
weapons of mass destruction. (§ 11415 et seq.; see Sen. Rules Com., Off. of Sen. Floor Analyses,
3d reading analysis of Assem. Bill No. 140 (1999-2000 Reg. Sess.) as amended Sept. 2, 1999, pp.
7-8.) Section 11418.5, subdivision (a) criminalized threats “to use a weapon of mass destruction,
with the specific intent that the statement, made verbally, in writing, or by means of an electronic
communication device, is to be taken as a threat, even if there is no intent of actually carrying it out,
which, on its face and under the circumstances in which it is made, is so unequivocal, immediate,
and specific as to convey to the person threatened, a gravity of purpose and an immediate prospect
of execution of the threat, and thereby causes that person reasonably to be in sustained fear for
his or her own safety, or for his or her immediate family's safety, which results in an isolation,
quarantine, or decontamination effort....” (Stats. 1999, ch. 563, § 1, pp. 3938-3939.) This provision
was patterned after, and closely mirrored, the post-1998 version of section 422, including that the
statement be “made verbally, in writing, or by means of an electronic communication device.” (See
Assem. Com. on Public Safety, Analysis of Assem. Bill No. 140 (1999-2000 Reg. Sess.) as
amended Feb. 25, 1999, pp. 6-8.)


**1079  In 2002, the Legislature amended Penal Code section 11418.5 to expressly include a
reference to Evidence Code section 225. Penal Code section 11418.5, subdivision (a) now states
in relevant part: “Any person who knowingly threatens to use a weapon of mass destruction, with
the specific intent that the statement as defined in Section 225 of the Evidence Code or a statement
made by means of an electronic communication device, is to be taken as a threat....” One committee
report explained the change: “Existing *1145  law limits the threat to use a [weapon of mass
destruction] to a verbal or ***156  written statement or a statement made by means of an electronic
device. This bill adds non-verbal conduct or communication by incorporating the definition of
‘statement’ in the Evidence Code.” (Assem. Com. on Public Safety, Analysis of Sen. Bill No.
1287 (2001-2002 Reg. Sess.) as amended May 7, 2002, pp. 6-7, italics added.) Another committee
report observed the bill “amends the [weapons of mass destruction] credible threat crime to provide
that a ‘statement’ conveying a threat may be any form of communication, including conduct, as
described in Evidence Code section 225.” (Sen. Com. on Public Safety, Analysis of Sen. Bill No.
1287 (2001-2002 Reg. Sess.) as amended Apr. 25, 2002, p. M.)
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The Legislature was made aware that the precise language of Penal Code section 422 at issue here,
which appeared verbatim in the prior version of Penal Code section 11418.5, excluded nonverbal
conduct. Thereafter, the weapons of mass destruction statute was expanded to include a reference to
Evidence Code section 225. The Legislature declined to make a similar amendment to Penal Code
section 422. In 2000, the Los Angeles County District Attorney sponsored a bill to amend Penal
Code section 422 to expressly reference Evidence Code section 225. According to the sponsor, the
bill “ ‘would correct an unintended narrowing of California's “Terrorist Threat” law that occurred
with the passage of SB 1796 (Leslie) of 1998. As originally enacted, California's “Terrorist Threat”
law made it unlawful to make any statement to another person threatening to commit a crime
against that person that would result in death or great bodily injury. The word “statement” was
unqualified in California's original “Terrorist Threat” law. As such, under Evidence Code section
225, threatening statements included those made either (a) orally or in writing or (b) by the non-
verbal conduct of a person intended by him as a substitute [for] written expression. The 1998
amendments of the “Terrorist Threat” law to cover threats made via an “electronic communication
device” had the unintended effect of eliminating threats made by nonverbal communication.’
” (Sen. Com. on Public Safety, Rep. on Assem. Bill No. 2650 (1999-2000 Reg. Sess.) as amended
May 26, 2000, p. 3.) The sponsor argued it was important to correct this “ ‘drafting error’ ” because
“ ‘many non-verbal threatening gestures, such as the “throat slash,” a simulated noose jerk of the
neck, or a hand pointing like a gun are often as threatening, or more threatening, than oral or
written threats, particularly in gang cases.’ ” (Ibid.)


[7] It is ordinarily true that “ ‘[w]e can rarely determine from the failure of the Legislature to
pass a particular bill what the intent of the Legislature is with respect to existing law.’ ” (People v.
Mendoza (2000) 23 Cal.4th 896, 921, 98 Cal.Rptr.2d 431, 4 P.3d 265.) However, the Legislature's
consideration of, and failure to pass, an amendment of Penal Code section 422 to reference
Evidence Code section 225, coupled with its passage of the very same amendment as to Penal
Code section 11418.5 two years later, suggests the Legislature (a) was aware that the “made
verbally” language excluded *1146  nonverbal conduct, and (b) intended that nonverbal conduct
may qualify as a statement under section 11418.5 but not section 422.


[8] The People point to an uncodified portion of the chaptered law containing section 422’s 1998
amendment, which stated: “It is the intent of this act to clarify that electronic communications are
included in the actions that can constitute the crimes of harassment and stalking. It is not the intent
of the Legislature, by adoption of this act, to restrict in any way the types of conduct or actions
that can constitute harassment or stalking.” (Stats. ***157  1998, ch. 825, § 1, p. 5160, italics
added.) An “uncodified section is part of the statutory law” and “ ‘properly may be utilized as an
aid in construing a statute.’ ” **1080  (Carter v. California Dept. of Veterans Affairs (2006) 38
Cal.4th 914, 925, 44 Cal.Rptr.3d 223, 135 P.3d 637.) However, it is only an aid. Even assuming
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this statement was intended to apply to section 422, it cannot be used to contradict the actual words
used by the Legislature.


Defendant relies principally upon People v. Franz (2001) 88 Cal.App.4th 1426, 106 Cal.Rptr.2d
773 (Franz ). Franz went to his girlfriend's house, forced his way inside, and struck her. He also
repeatedly struck a visitor, Zook. While a responding officer was speaking to Zook, Franz stood
behind the officer. He looked at Zook and his companion, put his index finger in front of his lips,
and ran his thumb across his neck. Zook testified he “understood defendant was threatening to ‘cut
my throat’ if Zook said anything to the officer.” (Id. at p. 1436, 106 Cal.Rptr.2d 773.) Franz was
convicted of two criminal threats counts.


As relevant here, Franz argued on appeal that the evidence was insufficient because he did not
make “a verbal, written, or electronic statement, as required by section 422....” (Franz, supra,
88 Cal.App.4th at p. 1439, 106 Cal.Rptr.2d 773.) Citing a dictionary definition, Franz asserted
“ ‘verbal’ means consisting of or using words only and not involving action.” (Id. at p. 1440,
106 Cal.Rptr.2d 773.) The People countered that “nonverbal conduct may constitute a ‘statement’
within the meaning of section 422” and may include “a verbal symbol.” (Ibid.) The Court of Appeal
agreed with Franz. It reasoned that “the Legislature knows how to make a statute applicable to
nonverbal communication” (id. at p. 1440, 106 Cal.Rptr.2d 773), noting “the Legislature's express
inclusion of ‘conduct’ in the stalking statutes ...” (id. at p. 1441, 106 Cal.Rptr.2d 773). Franz
acknowledged the broader definition of “statement” in Evidence Code section 225 but concluded
it did not assist the People: “Here, as pertinent, section 422 expressly provides that the ‘statement’
must be ‘made verbally.’ The Penal Code definition controls. Indeed, because Evidence Code
section 225 expressly refers to ‘nonverbal conduct of a person intended by him as a substitute for
oral or written verbal *1147  expression,’ the Evidence Code statute further demonstrates that the
Legislature knows how to define nonverbal conduct, as a means of communication, when it wants
to.” (Franz, at p. 1441, 106 Cal.Rptr.2d 773.) 8


8 Franz also suggested that “made verbally” under section 422 required proof that “defendant
orally made some noise or sound that was capable of conveying meaning.” (Franz, supra,
88 Cal.App.4th at p. 1442, 106 Cal.Rptr.2d 773.) As noted ante, we need not decide here
whether “made verbally” requires the making of a sound or use of words as defendant's
conduct here involved neither.


The Legislature has elsewhere acknowledged the difference between verbal communication and
nonverbal conduct. For example, the stalking statute defines a “credible threat” as “a verbal or
written threat, including that performed through the use of an electronic communication device,
or a threat implied by a pattern of conduct or a combination of verbal, written, or electronically
communicated statements and conduct.” (§ 646.9, subd. (g).) The offense of threatening a public
official similarly defines a threat as “a verbal or written threat or a threat implied by a pattern
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of conduct or a combination of verbal or written statements and conduct.” (§ 76, subd. (c)(5).)
Indeed, the Legislature considered both the criminal threats and stalking statutes together as the
1998 ***158  cyberstalking bill amended both provisions.


[9] In sum, we conclude that a threat made through nonverbal conduct falls outside the scope of
section 422 as currently written. This conclusion gives significance to the Legislature's use of the
phrase “made verbally,” as well as the language and legislative history of section 422 and related
provisions pertaining to threats and threatening conduct.


B. Application to This Case
[10] The People argue that defendant's gun-to-the-sky gesture “was actually a prolonged course of
conduct that escalated over several minutes, involved multiple gestures, and clearly communicated
his non-audible verbal threat to harm the victims in this case.” The People assert that “when the
entirety of respondent's behavior is analyzed, respondent's actions were undoubtedly **1081
threatening.” We have no doubt that defendant's conduct could reasonably be construed as
threatening. However, section 422 requires a specific type of threat, one made in the form of a
statement “made verbally, in writing, or by means of an electronic communication device.” As
discussed, even assuming “made verbally” could mean either made orally or made through words,
defendant's conduct here involved neither. For the reasons discussed, nothing in logic or reason
allows us to interpret “made verbally” to include nonverbal conduct.


[11] Although the People suggest that American Sign Language recognizes a similar hand gesture
to that employed by defendant as the symbol for *1148  “gun,” the suggestion does not assist
them. Nothing in the record below demonstrated that the defendant actually used the American
Sign Language sign for “gun.” While the conduct was clearly threatening, the threat was not “made
verbally” as required by section 422. 9  As the high court has stated with respect to symbolic speech
in the First Amendment context, “[w]e cannot accept the view that an apparently limitless variety
of conduct can be labeled ‘speech’ whenever the person engaging in the conduct intends thereby
to express an idea.” (United States v. O'Brien (1968) 391 U.S. 367, 376, 88 S.Ct. 1673, 20 L.Ed.2d
672; see Rumsfeld v. Forum for Academic and Institutional Rights, Inc. (2006) 547 U.S. 47, 65-66,
126 S.Ct. 1297, 164 L.Ed.2d 156.) Similarly here, defendant's conduct did not constitute a verbal
communication merely because he intended to convey an idea through his conduct.


9 The concurring opinion suggests defendant's “JT” hand sign was verbal because it
“unmistakably communicated the name of defendant's gang” and it related to and was “
‘associated with [the] words’ Jackson Terrace.” (Conc. opn. of Werdegar, J. 218 Cal.Rptr.3d
at p. 159, 394 P.3d at pp. 1081-82.) Although the record reflects that the officer, through his
experience, recognized the hand sign as a symbol of the Jackson Terrace gang, there was no
testimony describing the actual gesture used. Accordingly, there is no way to determine that
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the gang sign was any different from the gun or throat-slash gesture. For the reasons noted
here and in the concurrence, we need not resolve definitively the various ways in which a
gesture may be proven to constitute a statement “made verbally.”


Our conclusion is based on the manner in which the statute is drafted. Should the Legislature
choose to include symbolic gestures within the ambit of section 422, it remains free to do so.


III. DISPOSITION


We reverse the Court of Appeal's judgment.


Cantil-Sakauye, C.J.


***159  Werdegar, J.


Chin, J.


Liu, J.


Cuéllar, J.


Kruger, J., concurred.


Concur by: Werdegar


Werdegar, J.


I generally concur in the court's opinion, including the conclusion that “a threat made through
nonverbal conduct falls outside the scope of [Penal Code] section 422 as currently written.” (Maj.
opn., ante, 218 Cal.Rptr.3d at pp. 157-58, 394 P.3d at pp. 1080-81.)


Whether or not defendant in fact made a verbal threat, however, seems debatable. Defendant's hand
signs for “gun” and “throat slashing” were pantomimes—imitative gestures or manual simulations
rather than verbal communications. But defendant's “J.T.” hand sign unmistakably communicated
the name of defendant's gang—“Jackson Terrace”—to the officer, who *1149  was familiar with
the sign from having grown up in Indio, the gang's territory. That is, the J.T. hand sign may
be considered verbal because it “relat[es] to” and is “associated with [the] words” “Jackson
Terrace.” (American Heritage Dict. (4th ed. 2000) p. 1910.) That arguably verbal information, read



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES422&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0351011901&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252859201&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218429701&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322143101&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487248001&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487247601&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252859201&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES422&originatingDoc=Icb52da90475011e7b7978f65e9bf93b3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





People v. Gonzalez, 2 Cal.5th 1138 (2017)
394 P.3d 1074, 218 Cal.Rptr.3d 150, 17 Cal. Daily Op. Serv. 5040...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


together with defendant's weapon gestures, conveyed a specific and immediate threat. Nothing in
**1082  Penal Code section 422 (hereafter section 422) requires that the entirety of a threat be
verbal. To illustrate, the verbal statement, “I want your money,” of itself harmless, is a threat when
the speaker displays a weapon. (Cf. In re George T. (2004) 33 Cal.4th 620, 635, 16 Cal.Rptr.3d
61, 93 P.3d 1007 [“A communication that is ambiguous on its face may nonetheless be found to
be a criminal threat if the surrounding circumstances clarify the communication's meaning.”].)


The People, however, have not argued that defendant's J.T. hand sign was verbal in a way that
distinguishes it from his gestures depicting weapons. Instead, the People argue more broadly that
section 422 encompasses “nonaudible behavior” that “adequately communicate[s]” a threat. The
court's opinion explains why the People's proposed interpretation lacks merit. Because it lacks
merit, and because the People have not made the argument I have outlined, I agree with the
court's decision to reinstate the superior court's order dismissing the counts charging defendant
with violations of section 422. As we have observed, “ ‘ “[o]ur adversary system is designed
around the premise that the parties know what is best for them, and are responsible for advancing
the facts and arguments entitling them to relief.” ’ ” (People v. Sandoval (2015) 62 Cal.4th 394,
445, 196 Cal.Rptr.3d 424, 363 P.3d 41, quoting Greenlaw v. United States (2008) 554 U.S. 237,
244, 128 S.Ct. 2559, 171 L.Ed.2d 399.) Nevertheless, nothing in the court's opinion prevents the
People from arguing in a future case, should the facts support the argument and the People choose
to make it, that conduct actually intended and understood to convey verbal information violates
section 422. (See, e.g., maj. opn., ante, 218 Cal.Rptr.3d at p. 158, 394 P.3d at p. 1081 [concerning
American Sign Language].)


All Citations


2 Cal.5th 1138, 394 P.3d 1074, 218 Cal.Rptr.3d 150, 17 Cal. Daily Op. Serv. 5040, 2017 Daily
Journal D.A.R. 5116


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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3 Cal.5th 230
Supreme Court of California.


The PEOPLE, Petitioner,
v.


The SUPERIOR COURT of Riverside County, Respondent;
Hossain Sahlolbei, Real Party in Interest.


S232639
|


Filed 6/26/2017


Synopsis
Background: The People charged defendant with being personally interested in a contract made
in his personal capacity as public officer or employee. The Superior Court, Riverside County, No.
INF1302523, granted defendant's motion to dismiss the charge. The People petitioned for writ of
mandate. The Court of Appeal denied petition. The People petitioned for review. The Supreme
Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Liu, J., held that:


[1] an independent contractor can be a public officer or employee prohibited from having a
financial interest in a contract made in his official capacity, disapproving People v. Christiansen,
216 Cal.App.4th 1181, 157 Cal.Rptr.3d 451;


[2] defendant could not reasonably believe he was not expected to subordinate his financial
interests to the public's;


[3] defendant had constitutionally adequate notice that the statute applied to him; and


[4] evidence that defendant made a contract in his official capacity was sufficient to overcome his
motion to dismiss.


Reversed and remanded.


Opinion, 2016 WL 232080, superseded.
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West Headnotes (20)


[1] Statutes Prior or existing law in general
Statutes Presumptions
Court of Appeal ordinarily presumes the Legislature to have enacted and amended statutes
in the light of such decisions as have a direct bearing upon them.


1 Cases that cite this headnote


[2] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
Under the statute forbidding public officers and employees from being financially
interested in any contract made by them in their official capacity, the term “officers”
applies to outside advisors with responsibilities for public contracting similar to those
belonging to formal officers. Cal. Gov't Code § 1090.


2 Cases that cite this headnote


[3] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
Under the statute forbidding public officers and employees from being financially
interested in any contract made by them in their official capacity, the term “employees”
includes outside advisors with responsibilities for public contracting similar to those
belonging to formal employees, notwithstanding the common law distinction between
employees and independent contractors; disapproving People v. Christiansen, 216
Cal.App.4th 1181, 157 Cal.Rptr.3d 451. Cal. Gov't Code § 1090.


2 Cases that cite this headnote


[4] Municipal Corporations Individual Interest of Officer
Public Contracts Individual interest of contracting officer or body;  conflict of
interest
The statute forbidding city officers from being financially interested in any contract made
by them in their official capacity and the Political Reform Act are in pari materia, and
thus, to the extent their language permits, courts will read them as consistent. Cal. Gov't
Code §§ 1090, 87100.
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[5] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
The statute forbidding public officers and employees from being financially interested in
any contract made by them in their official capacity codifies the long-standing common
law rule that barred public officials from being personally financially interested in such
contracts. Cal. Gov't Code § 1090.


[6] Public Employment Conflicts of interest
Because the statute forbidding public officers and employees from being financially
interested in any contract made by them in their official capacity protects the actual and
perceived integrity of the public fisc, liability, even criminal liability, can accrue without
actual fraud, dishonesty, unfairness, or loss to the governmental entity. Cal. Gov't Code
§ 1090.


[7] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
The statute forbidding public officers and employees from being financially interested in
any contract made by them in their official capacity should be construed broadly to ensure
that the public has the official's absolute loyalty and undivided allegiance. Cal. Gov't Code
§ 1090.


[8] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
Under the statute forbidding public officers and employees from being financially
interested in any contract made by them in their official capacity, the focus is on
the substance, not the form, of the challenged transaction, disregarding the technical
relationships of the parties and looking behind the veil which enshrouds their activities.
Cal. Gov't Code § 1090.


[9] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
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Under the statute forbidding public officers and employees from being financially
interested in any contract made by them in their official capacity, liability extends to
independent contractors only if they can be said to have been entrusted with transacting
on behalf of the government. Cal. Gov't Code § 1090.


1 Cases that cite this headnote


[10] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
Under the statute forbidding public officers and employees from being financially
interested in any contract made by them in their official capacity, in the ordinary case,
a contractor who has been retained or appointed by a public entity and whose actual
duties include engaging in or advising on public contracting is charged with acting on the
government's behalf, and such a person would therefore be expected to subordinate his or
her personal financial interests to those of the public in the same manner as a permanent
officer or common law employee tasked with the same duties. Cal. Gov't Code § 1090.


2 Cases that cite this headnote


[11] Municipal Corporations Contracts with corporation or partnership in which officer
is interested
Public Employment Conflicts of interest
A defendant who was, or had been, an independent contractor for a hospital that was a
public entity could not reasonably believe he was not expected to subordinate his financial
interests to the public's interest in the hospital's contract with another physician, and thus
the defendant could not rely on any such exception to criminal liability under the statute
forbidding public officers and employees from being financially interested in any contract
made by them in their official capacity, where the defendant served on the hospital's
independent medical executive committee, the defendant was the hospital's codirector of
surgery, and the defendant was asked “to try to bring physician services to the hospital.”
Cal. Gov't Code § 1090.


[12] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
The statute forbidding public officers and employees from being financially interested in
any contract made by them in their official capacity does not require public officials to
have sole or undivided loyalty to the public entity. Cal. Gov't Code § 1090.
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[13] Statutes Failed, rejected, and other unenacted provisions
Statutes Legislative history
Inferences from legislative inaction are necessarily speculative, and courts are especially
wary of using unpassed legislation as evidence of what the Legislature that enacted the
original statute intended.


[14] Constitutional Law Statutes
In considering whether a criminal defendant had fair notice as to what conduct is
prohibited, courts require citizens to apprise themselves not only of statutory language,
but also of legislative history, subsequent judicial construction, and underlying legislative
purposes.


[15] Constitutional Law Particular offenses in general
Municipal Corporations Contracts with corporation or partnership in which officer
is interested
Public Employment Conflicts of interest
A defendant who was, or had been, an independent contractor for a hospital that was a
public entity had adequate fair notice that he could be subject to criminal liability under
the statute forbidding public officers and employees from being financially interested in
any contract made by them in their official capacity if he was affiliated with the hospital
at the time of the challenged contracts, where the contracts were made before the Court of
Appeal erroneously held in People v. Christiansen, 157 Cal.Rptr.3d 451, that independent
contractors were not “officers” or “employees.” Cal. Gov't Code § 1090.


[16] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
Under the statute forbidding public officers and employees from being financially
interested in any contract made by them in their official capacity, independent contractors
are “officers” or “employees” covered by the statute when they have duties to engage in
or advise on public contracting that they are expected to carry out on the government's
behalf. Cal. Gov't Code § 1090.
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1 Cases that cite this headnote


[17] Indictments and Charging Instruments Weight and sufficiency
On a motion to dismiss a count in the indictment or information, courts ask only whether
the evidence is such that a reasonable person could harbor a strong suspicion of the
defendant's guilt, which is an exceedingly low standard. Cal. Penal Code § 995.


11 Cases that cite this headnote


[18] Indictments and Charging Instruments Evidence supporting indictment
Municipal Corporations Duties and liabilities
Municipal Corporations Appointment or Employment
Public Employment Conflicts of interest
There was sufficient evidence that a defendant who was, or had been, an independent
contractor for a hospital that was a public entity, made a contract in defendant's official
capacity as an “officer” or “employee” of the hospital in recruiting a physician to work
at the hospital and negotiating payment, thus precluding the trial court from granting
defendant's motion to set aside the accusatory pleading based on insufficient evidence of
the offense of being financially interested in a contract made in one's official capacity as
an officer or employee; hospital's former CEO testified that defendant was asked “to try to
bring physician services to the hospital,” and there was evidence that defendant exploited
his position on the hospital's independent medical executive committee in negotiating
against hospital. Cal. Gov't Code § 1090; Cal. Penal Code § 995.


[19] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
Under the statute forbidding public officers and employees from being financially
interested in any contract made by them in their official capacity, officials cannot hide
behind labels and titles, or “change hats” to obscure the substance of their actions. Cal.
Gov't Code § 1090.


[20] Public Contracts Individual interest of contracting officer or body;  conflict of
interest
Under the statute forbidding public officers and employees from being financially
interested in any contract made by them in their official capacity, the fact that an official's
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written duties do not extend to contracting is irrelevant if the official is actually involved
in the making of any public contracts and, in doing so, exploits an official position. Cal.
Gov't Code § 1090.


See 2 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Crimes Against Governmental
Authority, § 110 et seq.


**570  ***439  Ct.App. 4/2 E062380, Riverside County Super. Ct. No. INF1302523


Attorneys and Law Firms


Paul E. Zellerbach and Michael A. Hestrin, District Attorneys, Elaina Gambera Bentley, Assistant
District Attorney, Kelli M. Catlett and Emily R. Hanks, Deputy District Attorneys, for Petitioner.


No appearance for Respondent.


Brown White & Newhouse, Brown White & Osborn and Kenneth P. White, Los Angeles, for Real
Party in Interest.


Francisco J. Silva, Sacramento, and Long X. Do for California Medical Association as Amicus
Curiae on behalf of Real Party in Interest.


Opinion


**571  Liu, J.


*233  Government Code section 1090 prohibits public officers and employees from making
contracts in which they have a financial interest when they act in their official capacities. Knowing
and willful self-dealing can result in criminal liability. In this case, the District Attorney of
Riverside County seeks to prosecute Dr. Hossain Sahlolbei under section 1090 for allegedly
influencing the public hospital where he worked to hire another doctor and then profiting from that
doctor's contract. The Court of Appeal held that because Sahlolbei was an independent contractor
and not an employee of the hospital, section 1090 does not apply to Sahlolbei. We conclude that
independent contractors are not categorically excluded from section 1090. Liability under the
statute can extend to independent contractors who have duties to engage in or advise on public
contracting. Because Sahlolbei's duties brought him within the scope of the statute, we reverse.
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***440  I.


Sahlolbei was a surgeon at Palo Verde Hospital (the Hospital) in Blythe, Riverside County. The
Hospital is a public entity under California law. It is undisputed that Sahlolbei was an independent
contractor and never an employee of the Hospital. In addition to providing medical services as the
Hospital's codirector of surgery, Sahlolbei served on the Hospital's medical executive committee
(the Committee). The Committee, comprised of members of the medical staff, is independent of
the Hospital and advises the board of governors of the Hospital (the Board) on the Hospital's
operations, including physician hiring. Sahlolbei was at times the chief of staff or the vice-chief
of staff of the Committee, and he is alleged to have had considerable influence over the Board's
decisions in those roles.


*234  The prosecution alleges that Sahlolbei in 2009 recruited an anesthesiologist, Dr. Brad Barth,
to work at the Hospital. Sahlolbei negotiated a contract with Barth under which Barth would
receive $36,000 a month with a one-time relocation fee of $10,000. But Sahlolbei pressured the
Board into hiring Barth for $48,000 a month with a one-time relocation fee of $40,000 as well as
a directorship position of $3,000 a month. Sahlolbei allegedly threatened to have the medical staff
stop admitting patients to the Hospital if the Board did not agree to his terms. Sahlolbei instructed
Barth to have Barth's paychecks deposited directly into Sahlolbei's account, out of which Sahlolbei
remitted to Barth the $36,000 a month on which they had agreed. The Board was not aware that
Sahlolbei was profiting from Barth's contract. When this was brought to the Board's attention, the
Hospital renegotiated Barth's contract to pay Barth directly.


The Riverside County District Attorney charged Sahlolbei with grand theft and violation of
Government Code section 1090, which provides in relevant part: “Members of the Legislature,
state, county, district, judicial district, and city officers or employees shall not be financially
interested in any contract made by them in their official capacity, or by any body or board of which
they are members.” (Gov. Code, § 1090, subd. (a); all undesignated statutory references are to this
code.) A willful and knowing violation of section 1090 is punishable by a fine of up to $1,000
or imprisonment, and disqualification “from holding any office in this state.” (§ 1097, subd. (a);
People v. Honig (1996) 48 Cal.App.4th 289, 333–336, 55 Cal.Rptr.2d 555 (Honig ).)


The trial court dismissed the section 1090 count. It considered itself bound by People v.
Christiansen (2013) 216 Cal.App.4th 1181, 157 Cal.Rptr.3d 451 (Christiansen ), which held that
independent contractors cannot be held criminally liable under section 1090. A divided panel of
the Court of Appeal agreed with Christiansen and upheld the dismissal. The court also held that
there was no evidence Sahlolbei was acting in an official capacity or performing an authorized
public function. Justice Hollenhorst dissented, arguing that Christiansen was wrongly decided. He
would have found that independent contractors can be criminally liable under section 1090 where
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the contractor exerts “considerable” influence over the contract decisions of a public entity. We
granted review.


**572  II.


Whether section 1090 applies to independent contractors is a question of statutory construction
that we review de novo. (Lexin v. Superior Court (2010) 47 Cal.4th 1050, 1072, 103 Cal.Rptr.3d
767, 222 P.3d 214 (Lexin ).) Section 1090 does not define “officer” or “employee.” In ***441
Reynolds v. Bement (2005) 36 Cal.4th 1075, 32 Cal.Rptr.3d 483, 116 P.3d 1162 (Reynolds ), we
observed *235  that where “ ‘a statute refer[s] to employees without defining the term[,] courts
have generally applied the common law test of employment.’ ” (Id. at p. 1087, 32 Cal.Rptr.3d 483,
116 P.3d 1162, quoting Metropolitan Water Dist. v. Superior Court (2004) 32 Cal.4th 491, 500, 9
Cal.Rptr.3d 857, 84 P.3d 966.) Sahlolbei argues that because it is undisputed Sahlolbei was not an
employee of the Hospital under the common law test, Reynolds disposes of this case.


Like the Court of Appeal, Sahlolbei relies primarily on Christiansen. In that case, the defendant
Karen Christiansen, as director of planning and facilities of the Beverly Hills Unified School
District, advised the district to enter into contracts with Johnson Controls. (Christiansen, supra,
216 Cal.App.4th at pp. 1184–1187, 157 Cal.Rptr.3d 451.) At the same time, Christiansen's
consulting business—of which she was the sole proprietor—was advising Johnson Controls on
how to win business at another school district. (Id. at pp. 1185, 1187, 157 Cal.Rptr.3d 451.)
Separately, Christiansen advised the district on a bond measure to raise funds to pay for seismic
retrofits of school buildings, among other things. (Id. at p. 1187, 157 Cal.Rptr.3d 451.) Christiansen
also advised the district to retain her consulting company for project management services for
various projects funded by the bond, which the district did. (Ibid.) Christiansen was convicted
on four counts of violating section 1090 for these actions. (Id. at p. 1183, 157 Cal.Rptr.3d 451.)
The Court of Appeal reversed, reasoning that section 1090 does not define “employee” and
therefore Reynolds ties the definition to the common law test of employment. (Christiansen, at pp.
1188–1189, 157 Cal.Rptr.3d 451.) The court held that because Christiansen was an independent
contractor and not an employee of the district under the common law test, section 1090 did not
apply to her actions. (Christiansen, at p. 1190, 157 Cal.Rptr.3d 451.)


But the Court of Appeal in Christiansen misconstrued Reynolds. As Reynolds makes clear, its rule
regarding the interpretation of “employees” was a specific application of the general rule that we
do not presume the Legislature intends to abrogate the common law unless it “ ‘ “ ‘clearly and
unequivocally’ ” ’ ” says so. (Reynolds, supra, 36 Cal.4th at p. 1086, 32 Cal.Rptr.3d 483, 116 P.3d
1162.) The Reynolds rule therefore applies when the common law test of employment would have
been appropriate in the same context at common law. But as we explained in S.G. Borello & Sons,
Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399,
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the common law test of employment is not always appropriate beyond the tort context in which it
was originally developed. (Id. at pp. 350–351, 256 Cal.Rptr. 543, 769 P.2d 399.) Outside of tort,
rather than “rigidly” applying the common law test, we look to the “ ‘history and fundamental
purposes’ ” of the statute at issue to determine whether the Legislature intended the test to apply.
(Ibid. [declining to apply the common law test in light of the history and purposes of the workers’
compensation statute at issue]; Martinez v. Combs (2010) 49 Cal.4th 35, 64, 109 Cal.Rptr.3d 514,
231 P.3d 259 [declining to apply the common law test in light of the “full historical and statutory
context” of the statute at issue].) In *236  Reynolds itself, we observed that the plaintiff in that
case “ha[d] not persuaded us that one may infer from the history and purposes of [the statute at
issue] a clear legislative intent to depart ... from the common law” as to the question at issue.
(Reynolds, at p. 1087, fn. 8, 32 Cal.Rptr.3d 483, 116 P.3d 1162.) Here, the history and ***442
purposes of section 1090 convince us that the Legislature, rather than intending to limit section
1090 in accordance with the common law test of employment, intended the statute to cover certain
independent contractors.


We start with the legislative history of the 1963 revisions to section 1090. Prior to those revisions,
section 1090 extended only to “officers.” **573  (Former § 1090, as amended by Stats. 1961, ch.
381, § 1, p. 1435.) As now, a “public officer” was generally understood to be one who satisfied
two criteria: “First, a tenure of office ‘which is not transient, occasional or incidental,’ but is of
such a nature that the office itself is an entity in which incumbents succeed one another ..., and,
second, the delegation to the officer of some portion of the sovereign functions of government,
either legislative, executive, or judicial.” (Spreckels v. Graham (1924) 194 Cal. 516, 530, 228 P.
1040 (Spreckels ), quoting Coulter v. Pool (1921) 187 Cal. 181, 187, 201 P. 120; see Dibb v. County
of San Diego (1994) 8 Cal.4th 1200, 1211, 36 Cal.Rptr.2d 55, 884 P.2d 1003.)


In Schaefer v. Berinstein (1956) 140 Cal.App.2d 278, 291, 295 P.2d 113 (Schaefer ) and Terry
v. Bender (1956) 143 Cal.App.2d 198, 211, 300 P.2d 119, the courts concluded that an outside
attorney hired by a city could be liable under section 1090. Neither decision cited Spreckels or
related cases, and it does not appear that the attorney, who was hired “as special attorney for the
city to clear the title to tax-deeded land situated within the jurisdiction of the city” (Schaefer, at p.
284, 295 P.2d 113), occupied an office “ ‘which [was] not transient, occasional or incidental’ ” or
was delegated “some portion of the sovereign functions” of the city (Spreckels, supra, 194 Cal. at
p. 530, 228 P. 1040). Instead, Schaefer said that “[s]tatutes prohibiting personal interests of public
officers in public contracts are strictly enforced” and that what mattered was that the attorney was
hired to advise on city contracting. (Schaefer, at p. 291, 295 P.2d 113 [“A person merely in an
advisory position to a city is affected by the conflicts ... rule.”].)


[1] Although Schaefer was seemingly in tension with Spreckels’s long-standing understanding of
“public officer” as that term had generally been used in other statutory provisions, the Legislature
endorsed Schaefer’s holding and reasoning when it amended section 1090 in 1963 to include
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“employees.” We ordinarily presume the Legislature to “have enacted and amended statutes ‘ “ ‘in
the light of such decisions as have a direct bearing upon them’ ” ’ ” (Viking Pools, Inc. v. Maloney
(1989) 48 Cal.3d 602, 609, 257 Cal.Rptr. 320, 770 P.2d 732), and that presumption is bolstered
here by *237  legislative history demonstrating that members of the Legislature were aware of
Schaefer. In an appendix to its report on the 1963 amendments, the Assembly Interim Committee
on Government Organization cited Schaefer for its view that “[s]tatutes prohibiting personal
interest of public officers in public contracts are strictly enforced. (Schaefer v. Berinstein (1956)
140 Cal.App.2d 278, 291 [295 P.2d 113].)” (Assem. Interim Com. on Government Organization,
Rep. on Conflict of Interest (Jan. 1963) p. 32 (Assembly Report).) Then, in a subsection titled
Advisory Position, the committee repeated verbatim Schaefer’s holding that “[a] contract may be
contrary to public policy where an official in a position to advise or influence officials making the
contract has a personal interest in the contract. A person in an advisory position to a city is affected
by the conflicts of interest rule.... (Special Counsel) Schaefer v. Berinstein, [at p.] 291 [295 P.2d
113].” (Assem. Rep., at p. 37, italics added.)


[2]  [3] In light of this history, we conclude that the Legislature understood ***443  section
1090’s reference to “officers” to apply to outside advisors with responsibilities for public
contracting similar to those belonging to formal officers, notwithstanding Spreckels’s definition
of “public officer” for other statutes. It stands to reason that when the Legislature added the term
“employees” to section 1090, it similarly intended to include outside advisors with responsibilities
for public contracting similar to those belonging to formal employees, notwithstanding the
common law distinction between employees and independent contractors. (See Assem. Rep.,
supra, at p. 32 [recognizing that the “tendency of the law is to widen rather than circumscribe the
scope of ‘conflict of interest’ statutes such as Section 1090”].) At the very least, it does not seem
plausible to believe that the Legislature, in “widen[ing]” section 1090 to include “employees,”
meant in the same breath to also “circumscribe” section 1090 by categorically excluding outside
advisors previously understood to be within the statute's scope. (Assem. Rep., supra, at p. 32.)


**574  This understanding of the 1963 amendments to section 1090 is almost as old as the
amendments themselves. Writing two years after the amendments, the Attorney General observed
that Schaefer and Terry had applied “the policy, if not the letter, of section 1090” to include
outside advisors. (46 Ops.Cal.Atty.Gen. 74, 79 (1965).) The Attorney General concluded that “the
Legislature in ... amending section 1090 to include ‘employees’ intended to apply the policy of
the conflicts of interest law, as set out in the Schaefer and Terry cases, to independent contractors
who perform a public function and to require of those who serve the public temporarily the same
fealty expected from permanent officers and employees.” (Ibid.) The Attorney General reasoned
that “a statute ... is presumed to have been enacted or amended in the light of such existing judicial
decisions as have a direct bearing upon it.” (Ibid.)
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*238  The Courts of Appeal have generally agreed with the Attorney General. (See Campagna
v. City of Sanger (1996) 42 Cal.App.4th 533, 541–542, 49 Cal.Rptr.2d 676 (Campagna ) [outside
attorney was covered by section 1090]; People v. Gnass (2002) 101 Cal.App.4th 1271, 1287, fn.
3, 1302, fn. 10, 125 Cal.Rptr.2d 225 (Gnass ) [accepting that an outside attorney could be covered
by section 1090, though the parties did not litigate the question]; California Housing Finance
Agency v. Hanover/California Management and Accounting Center, Inc. (2007) 148 Cal.App.4th
682, 693, 56 Cal.Rptr.3d 92 (California Housing ) [outside attorney, though an independent
contractor, was covered by section 1090]; Hub City Solid Waste Services, Inc. v. City of Compton
(2010) 186 Cal.App.4th 1114, 1125, 112 Cal.Rptr.3d 647 (Hub City ) [independent contractor
who provided waste management services came within section 1090]; Davis v. Fresno Unified
School District (2015) 237 Cal.App.4th 261, 300, 187 Cal.Rptr.3d 798 [extending section 1090 to
corporate consultants].) Only the courts in Christiansen and in this case have found that section
1090 categorically excludes independent contractors. We find that Campagna, California Housing,
Hub City, Davis, and the Attorney General's opinion more accurately reflect the Legislature's intent
than does Christiansen, which did not consider the legislative history or the purposes of section
1090.


[4] Other conflicts statutes confirm that the Legislature did not intend to categorically exclude
independent contractors from the scope of section 1090. Section 87100, part of the Political Reform
Act of 1974 (§ 81000 et seq.; the Act) addresses conflicts in government decisionmaking. We have
said that section 1090 and section 87100 “ ‘are two of the most important ***444  statutes in
California addressing the problem of conflict of interest by public officials and employees. They
both deal with a relatively small class of people, public officers and employees, and share the same
purpose or objective, the prevention of conflicts of interests, and hence can fairly be said to be
in pari materia.’ [Citations.]” (Lexin, supra, 47 Cal.4th at p. 1091, 103 Cal.Rptr.3d 767, 222 P.3d
214.) “Accordingly, to the extent their language permits, we will read section 1090 et seq. and
the Political Reform Act as consistent” (ibid.) and will “incorporat[e] congruent principles” so as
to “render the laws governing government contracts consistent with those governing government
decisions more generally” (id. at p. 1092, 103 Cal.Rptr.3d 767, 222 P.3d 214).


Section 82048, part of the Act, defines “ ‘[p]ublic official’ ” to include any “officer, employee,
or consultant of a state or local government agency.” (§ 82048, subd. (a).) Sahlolbei argues that
this shows that the Legislature knows how to include independent contractors when it wants
to. But if we read the two statutes “to the extent their language permits” “as incorporating
congruent principles” (Lexin, supra, 47 Cal.4th at pp. 1091, 1092, 103 Cal.Rptr.3d 767, 222 P.3d
214), section 82048's clarification that contractors are included among “public official[s] at any
level of state or local government” under section 87100 is reasonably understood to mean that
independent contractors are also included among *239  “[m]embers of the Legislature, state,
county, district, judicial district, and city officers or employees” under section 1090. We conclude
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that the Legislature did not intend to exclude from the scope of section 1090 outside advisors to
public entities solely because **575  they are independent contractors at common law.


[5]  [6] This conclusion is consistent with, and helps give effect to, the purposes of section 1090.
Section 1090 “codifies the long-standing common law rule that barred public officials from being
personally financially interested in the contracts they formed in their official capacities.” (Lexin,
supra, 47 Cal.4th at p. 1072, 103 Cal.Rptr.3d 767, 222 P.3d 214; accord, Stockton Plumbing &
Supply Co. v. Wheeler (1924) 68 Cal.App. 592, 597, 229 P. 1020.) The common law rule, like
section 1090, protects the actual and perceived integrity of the public fisc. As a result, liability
—even criminal liability—can accrue without “actual fraud, dishonesty, unfairness or loss to the
governmental entity.” (Honig, supra, 48 Cal.App.4th at p. 314, 55 Cal.Rptr.2d 555.) As the United
States Supreme Court explained in the context of a federal conflict of interest statute, this is because
such rules are “directed not only at dishonor, but also at conduct that tempts dishonor. This broad
proscription embodies a recognition of the fact that an impairment of impartial judgment can
occur in even the most well-meaning men when their personal economic interests are affected by
the business they transact on behalf of the Government.” (United States v. Mississippi Valley Co.
(1961) 364 U.S. 520, 549, 81 S.Ct. 294, 5 L.Ed.2d 268.)


[7]  [8] Recognizing the prophylactic purposes of conflicts statutes, the case law makes clear
that section 1090 should be construed broadly to ensure that the public has the official's “absolute
loyalty and undivided allegiance.” (Stigall v. City of Taft (1962) 58 Cal.2d 565, 569, 25 Cal.Rptr.
441, 375 P.2d 289 (Stigall ).) The focus is on the substance, not the form, of the challenged
transaction, “disregard[ing] the technical relationships of the parties and look[ing] behind the veil
which enshrouds their activities.” (People v. Watson (1971) 15 Cal.App.3d 28, 37, 92 Cal.Rptr.
860.) To that end, we have held that the “making” ***445  of a contract for the purposes of
section 1090 includes “planning, preliminary discussions, compromises, drawing of plans and
specifications and solicitation of bids,” and not just the moment of signing. (Stigall, at p. 571, 25
Cal.Rptr. 441, 375 P.2d 289.) Building on Stigall, the Courts of Appeal have explained that officials
can be liable if they “had the opportunity to, and did, influence execution [of the contract] directly
or indirectly to promote [their] personal interests.” (People v. Sobel (1974) 40 Cal.App.3d 1046,
1052, 115 Cal.Rptr. 532 (Sobel ).) We have similarly interpreted “financial interest” broadly so as
to include indirect interests and future expectations of profit or loss. (Thomson v. Call (1985) 38
Cal.3d 633, 645–646, 214 Cal.Rptr. 139, 699 P.2d 316 (Thomson ).) Indeed, any financial interest
not explicitly excluded by the Legislature in sections 1091 and 1091.5 as too “ ‘remote or minimal’
” is sufficient to incur criminal liability under section 1090. *240  (Honig, supra, 48 Cal.App.4th
at p. 317, 55 Cal.Rptr.2d 555, quoting Stigall, at p. 569, 25 Cal.Rptr. 441, 375 P.2d 289; see People
v. Wong (2010) 186 Cal.App.4th 1433, 1450, 113 Cal.Rptr.3d 384 (Wong ); People v. Vallerga
(1977) 67 Cal.App.3d 847, 865, 136 Cal.Rptr. 429; People v. Darby (1952) 114 Cal.App.2d 412,
425, 250 P.2d 743.) The same principles underlying these cases compel us to give a similarly broad
construction as to which persons are covered by section 1090.
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[9] That said, we do not hold that all independent contractors are covered by section 1090. As the
case law makes clear, section 1090 liability extends only to independent contractors who can be
said to have been entrusted with “ ‘transact[ing] on behalf of the Government’ ” (Stigall, supra,
58 Cal.2d at p. 570, 25 Cal.Rptr. 441, 375 P.2d 289). (See Hub City, supra, 186 Cal.App.4th at
p. 1125, 112 Cal.Rptr.3d 647 [“An individual's status as an official under [section 1090] turns on
the extent to which the person influences an agency's contracting decisions or otherwise acts in a
capacity that demands the public trust.”]; Schaefer, supra, 140 Cal.App.2d at p. 291, 295 P.2d 113
[“[The special attorney] was an officer and agent of the city.”]; see also Thomson, supra, 38 Cal.3d
at pp. 647–648, 214 Cal.Rptr. 139, 699 P.2d 316 [“ ‘The law ... will not permit one who acts in a
fiduciary capacity to deal with himself in his individual capacity.’ ”].) So, for example, a stationery
supplier that sells paper to a public **576  entity would ordinarily not be liable under section
1090 if it advised the entity to buy pens from its subsidiary because there is no sense in which the
supplier, in advising on the purchase of pens, was transacting on behalf of the government.


[10]  [11] In the ordinary case, a contractor who has been retained or appointed by a public entity
and whose actual duties include engaging in or advising on public contracting is charged with
acting on the government's behalf. Such a person would therefore be expected to subordinate his
or her personal financial interests to those of the public in the same manner as a permanent officer
or common law employee tasked with the same duties. (See 46 Ops.Cal.Atty.Gen., supra, at p.
79 [“[Section 1090] require[s] of those who serve the public temporarily the same fealty expected
from permanent officers and employees.”].) Thus, for instance, a person who was initially hired
as an officer or employee with responsibilities for contracting and then rehired as an independent
contractor to perform the same duties and functions would be expected to continue to serve the
public faithfully. Such a contractor would be subject to section 1090. This general rule might give
way in circumstances where a contractor reasonably believed ***446  he or she was not expected
to subordinate his or her financial interests to the public's. But we are not faced with any such
circumstances here.


Sahlolbei argues that all independent contractors are exempt from section 1090 liability, but we do
not find his arguments persuasive. It is true that in describing the conflicts statutes, we have never
explicitly said they apply to *241  independent contractors. We have characterized the statutes
as “barr[ing] public officials from being personally financially interested in the contracts they
formed in their official capacities.” (Lexin, supra, 47 Cal.4th at p. 1072, 103 Cal.Rptr.3d 767,
222 P.3d 214, italics added.) But we and other courts have repeatedly held that conflicts statutes
look past “[l]abels and titles and fictional divides.” (Wong, supra, 186 Cal.App.4th at p. 1451, 113
Cal.Rptr.3d 384.) Our past cases have used the term “public officials” because the precise title of
the person was never at issue. What mattered was that he or she was in a position to influence how
a public entity spends the public's money, and “public official” was a convenient way to designate
such a person. That is how section 87100 uses the term. (§ 87100 [applying to any “public official
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at any level of state or local government.”].) As an historical matter, it is likely that only “officers”
occupied such a position; today, with the expansion of government and public contracting, regular
employees and even consultants can have control over the public purse. The history and purposes
of section 1090 indicate that the Legislature did not intend liability to turn on the form of an
official's employment.


Sahlolbei cites People v. Lofchie (2014) 229 Cal.App.4th 240, 176 Cal.Rptr.3d 579 for the
proposition that courts interpret the “what” of section 1090 broadly but not the “who.” (Id. at
p. 252, 176 Cal.Rptr.3d 579.) But Lofchie dealt with whether employees of the University of
California were subject to section 1090, which in turn depended on whether the university is a
public entity within the meaning of the statute. (Ibid.) In light of the “unique constitutional status of
the University of California” (Miklosy v. Regents of the University of California (2008) 44 Cal.4th
876, 889, 80 Cal.Rptr.3d 690, 188 P.3d 629)—one which guarantees that the university is “entirely
independent of all political or sectarian influence” (Cal. Const., art. IX, § 9, subd. (f))—the court
decided that section 1090 does not cover the university. (Lofchie, at p. 254, 176 Cal.Rptr.3d 579.)
There are no constitutional considerations here that warrant a departure from the general principles
of the conflicts rules. It is undisputed that the Hospital is a public entity within the meaning of
section 1090.


Sahlolbei also cites Klistoff v. Superior Court (2007) 157 Cal.App.4th 469, 68 Cal.Rptr.3d 704,
but that case is also inapposite. The alleged misconduct there was a conspiracy between the former
Treasurer of the City of South Gate and Klistoff, among others, to ensure that Klistoff's company
would receive a waste collection contract from the city. (Id. at p. 474, 68 Cal.Rptr.3d 704.) The
prosecution sought to hold Klistoff liable as a coconspirator under section 1090, even though
Klistoff was not employed by the city and **577  had no official position with the city or any
other public entity at the time of the alleged misconduct. (Id. at pp. 478–480, 68 Cal.Rptr.3d 704.)
The court held that since Klistoff could not himself violate section 1090, he could not be charged
as a conspirator under the statute either. (Ibid.) It is undisputed *242  here that Sahlolbei did have
an official position at the Hospital, albeit one as an independent contractor and not as a common
law employee.


The California Medical Association (CMA), as amicus curiae, argues that physicians ***447
should not be subject to section 1090 because of the nature of their relationships with their
hospitals. CMA observes that physicians serve as independent contractors of hospitals and, in that
capacity, often play major roles in running hospitals. Expanding section 1090 to cover physicians,
CMA argues, has the potential to criminalize much of what those physicians currently do. For
example, a physician who advises a hospital about the effectiveness of certain drugs could be
deemed to have participated in the making of a contract if the hospital enters into a contract with
the supplier of those drugs. And, CMA contends, if the physician also has a relationship with
the supplier, even if only to keep informed of new developments, the physician could be deemed
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financially interested in the contract. But CMA overlooks sections 1091 and 1091.5, which exempt
interests that are remote or minute. At the same time, if the physician owned more than 3 percent
of the drug supplier or derived more than 5 percent of his or her income from the supplier (see
§ 1091.5, subd. (a)(1)), we see nothing unreasonable about subjecting the physician to potential
liability under section 1090 if the physician chooses to advise the hospital.


[12] More fundamentally, we are not convinced that the practice of medicine cannot bear the
weight of conflicts of interest statutes. Contrary to CMA's claim, section 1090 does not require
public officials to have sole or undivided loyalty to the public entity. Section 1090 seeks to ensure
that, to the extent the official has any responsibility to advise on how the public's money should
be spent, the official's advice is independent of the official's own financial interests. Applied to
physicians, the statute would not disturb their existing duties to the medical staff or their patients.
It would simply require physicians, to the extent they spend taxpayer money in the exercise of their
duties, not to spend that money in their own financial interest. As CMA notes, despite the general
corporate bar on the practice of medicine, between 2004 and 2011 the Legislature temporarily
exempted certain rural health care districts from the bar, allowing them to employ physicians
directly. (Bus. & Prof. Code, former § 2401.1, added by Stats. 2003, ch. 411, § 2, p. 3058 and
repealed by its own terms eff. Jan. 1, 2011.) Physicians who were employed by public hospitals
pursuant to this exemption were indisputably subject to section 1090. Yet CMA does not contend
that those physicians were impaired in the performance of their duties as a result.


[13] Sahlolbei also notes that the Legislature considered, but did not pass, a bill amending section
1090 to explicitly include independent contractors shortly after Christiansen was decided. (See
Assem. Bill No. 1059 (2013–2014 Reg. *243  Sess.), § 1.) The Legislature did pass Senate Bill No.
952 (2013–2014 Reg. Sess.) that same session, amending section 1090 to include aider and abettor
liability. (Stats. 2014, ch. 483, § 1.) This, Sahlolbei argues, indicates that the Legislature ratified
Christiansen. But Assembly Bill No. 1059 was introduced three months before Christiansen was
decided; the bill could not have been intended as a response to Christiansen and does not indicate
that the Legislature was even aware of Christiansen. Moreover, inferences from legislative inaction
are necessarily speculative, and we are especially wary of using unpassed legislation as evidence of
what the Legislature that enacted the original statute intended. (See People v. Mendoza (2000) 23
Cal.4th 896, 921, 98 Cal.Rptr.2d 431, 4 P.3d 265 [“[T]he Legislature's failure to enact a proposed
statutory amendment may indicate many things other than approval of a statute's ***448  judicial
construction....”].) Because Christiansen is in serious tension with a long line of other Court of
Appeal cases (ante, 219 Cal.Rptr.3d at p. 443, 396 P.3d at p. 574), it seems especially tenuous
to suggest that the Legislature endorsed **578  Christiansen by inaction. (See Baral v. Schnitt
(2016) 1 Cal.5th 376, 395, fn. 9, 205 Cal.Rptr.3d 475, 376 P.3d 604 [observing that the “[t]he weak
reed of legislative inaction provides little support” for a rule “that has not been widely accepted”].)
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The perverse consequences of exempting independent contractors from section 1090 provide
another reason against ascribing to the Legislature such an intent. An official “could manipulate
the employment relationship to retain ‘official capacity’ influence, yet avoid liability under section
1090” (California Housing, supra, 148 Cal.App.4th at p. 693, 56 Cal.Rptr.3d 92), a scenario
illustrated by the facts of Christiansen. Christiansen was initially employed directly by the school
district. (Christiansen, supra, 216 Cal.App.4th at p. 1184, 157 Cal.Rptr.3d 451.) Two years later,
she entered into a new contract with the district under which she was treated as an independent
contractor, although she continued to perform the same duties. (Ibid.) Her alleged malfeasance
occurred during the new contract. (Id. at pp. 1187–1188, 157 Cal.Rptr.3d 451.) As a result, she was
able to escape liability for misspending the public's money in large part because at the time of her
misconduct, she provided her own insurance (see id. at p. 1185, 157 Cal.Rptr.3d 451); if the exact
same conduct had occurred under the old contract, she could have been liable. The Christiansen
court did not explain why the Legislature would have intended this result.


In declining to follow California Housing and Hub City, the Christiansen court observed that
those cases, like the ones they built on, involved only civil liability under section 1090, whereas
Christiansen's case involved criminal liability. (Christiansen, supra, 216 Cal.App.4th at pp. 1189–
1190, 157 Cal.Rptr.3d 451.) But we are not persuaded the Legislature intended any part of section
1090 to mean one thing in a civil case and another in a criminal case. There is no statutory basis
for interpreting section 1090 differently in the criminal context. As we observed in Lexin, section
1097 criminalizes any knowing and *244  willful violation of section 1090 without otherwise
modifying any elements of section 1090. (Lexin, supra, 47 Cal.4th at p. 1074, 103 Cal.Rptr.3d
767, 222 P.3d 214.) And no court prior to Christiansen appears to have suggested that decisions
involving section 1090 in civil contexts were inapposite in criminal cases. To the contrary, our
decisions and those of the Courts of Appeal involving criminal prosecutions under section 1090
have consistently relied on civil precedent. (See Lexin, at p. 1075, 103 Cal.Rptr.3d 767, 222 P.3d
214 [criminal case relying on civil cases]; Gnass, supra, 101 Cal.App.4th at pp. 1290–1291, 125
Cal.Rptr.2d 225 [same]; Honig, supra, 48 Cal.App.4th at p. 313, 55 Cal.Rptr.2d 555 [same].)


The rule of lenity does not require a stricter interpretation of section 1090. We have held that
lenity applies only when “ ‘two reasonable interpretations of the same provision stand in relative
equipoise, i.e., that resolution of the statute's ambiguities in a convincing manner is impracticable.’
” (People v. Avery (2002) 27 Cal.4th 49, 58, 115 Cal.Rptr.2d 403, 38 P.3d 1; see Pen. Code, § 4
[“The rule of the common law, that penal statutes are to be strictly construed, has no application
to this Code. All its provisions are to be construed according to the fair import of their terms, with
a view to effect its objects and to promote justice.”].) Here, we can do “ ‘more than guess’ ” at
the Legislature's ***449  intentions regarding section 1090. (Avery, at p. 58, 115 Cal.Rptr.2d 403,
38 P.3d 1.)
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[14]  [15] We are mindful that a criminal defendant must have fair notice as to what conduct is
prohibited. (Williams v. Garcetti (1993) 5 Cal.4th 561, 567, 20 Cal.Rptr.2d 341, 853 P.2d 507.) But
this does not mean that it is “necessary that [the statute] furnish detailed plans and specifications
of the acts or conduct prohibited.” (Lorenson v. Superior Court (1950) 35 Cal.2d 49, 60, 216
P.2d 859.) Rather, “we ‘require citizens to apprise themselves not only of statutory language, but
also of legislative history, subsequent judicial construction, and underlying legislative purposes.’
” (People v. Heitzman (1994) 9 Cal.4th 189, 200, 37 Cal.Rptr.2d 236, 886 P.2d 1229.) In light of the
unbroken line of cases holding that independent contractors can be liable under section 1090 and
the consistent cross-pollination between criminal and civil cases interpreting section 1090, we find
it **579  was sufficiently clear at the time of Sahlolbei's alleged misconduct in 2009—after Hub
City and before Christiansen—that independent contractors could be held criminally liable under
section 1090. We express no view on whether an independent contractor can be held criminally
liable under section 1097 for conduct occurring between Christiansen and this decision.


[16] Sahlolbei's broader objection is that the standard advanced by the dissent in the Court of
Appeal—that independent contractors come within the scope of section 1090 when they occupy
positions “that carry the potential to exert ‘considerable’ influence over public contracting” (see
California Housing, supra, 148 Cal.App.4th at p. 693, 56 Cal.Rptr.3d 92)—is impermissibly vague
in the criminal context. The California Housing court derived this “considerable influence” *245
formulation from cases concerning when officials can be said to have “made” contracts in their
official capacities. (See Gnass, supra, 101 Cal.App.4th at p. 1298, 125 Cal.Rptr.2d 225 [finding
that the defendant made a contract in his official capacity within the meaning of section 1090
because he “was in a position to exert considerable influence over the decisions [of the public
agency], and probably did”], quoted by California Housing, at p. 691, 56 Cal.Rptr.3d 92.) We
express no view as to the correctness of Gnass’s “considerable influence” inquiry when it comes
to the making of contracts. But we decline to adopt the “considerable influence” standard when
it comes to defining who is covered by section 1090 in the first instance. As we have explained,
independent contractors come within the scope of section 1090 when they have duties to engage
in or advise on public contracting that they are expected to carry out on the government's behalf.


In this case, the Hospital's former CEO testified that Sahlolbei was asked around 2006 “to try
to bring physician services to the hospital because [Sahlolbei] had better connections than [the
Hospital] did.” The record does not specify whether Sahlolbei was asked because of his roles on
the medical staff of the Hospital or his positions on the Committee, or both, but the distinction
is immaterial. A physician who was an officer or a common law employee of the Hospital who
was similarly tasked with engaging in and advising on physician recruitment would have been
expected to be faithful to the public in performing those duties and would have come within the
scope of section 1090. Sahlolbei is not exempt from section 1090 liability merely because he was
an independent contractor.
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III.


Sahlolbei contends that even if section 1090 can apply to some independent contractors, the Court
of Appeal correctly held there is no evidence that he was ***450  acting in an official capacity
when he negotiated Barth's contract with the Board. The Court of Appeal agreed with Sahlolbei
that during the negotiations he was acting solely as Barth's representative, a fact the Board was
well aware of given the antagonistic nature of the proceedings.


[17]  [18] The Court of Appeal in this case appears to have construed section 1090 too narrowly.
On a motion to dismiss a count under Penal Code section 995, we ask only “whether the evidence
is such that ‘a reasonable person could harbor a strong suspicion of the defendant's guilt.’ ” (Lexin,
supra, 47 Cal.4th at p. 1072, 103 Cal.Rptr.3d 767, 222 P.3d 214.) This is an “exceedingly low”
standard (Salazar v. Superior Court (2000) 83 Cal.App.4th 840, 846, 100 Cal.Rptr.2d 120), and
we conclude it is satisfied here.


[19]  [20] As explained, section 1090 prohibits officials from being “financially interested in any
contract made by them in their official *246  capacity.” Officials make contracts in their official
capacities within the meaning of section 1090 if their positions afford them “the opportunity to ...
influence execution [of the contracts] directly or indirectly to promote [their] personal interests”
and they exploit those opportunities. (Sobel, supra, 40 Cal.App.3d at p. 1052, 115 Cal.Rptr. 532.)
And officials cannot hide behind “[l]abels and titles” (Wong, supra, 186 Cal.App.4th at p. 1451, 113
Cal.Rptr.3d 384) or “ ‘change hats’ ” (Campagna, supra, 42 Cal.App.4th at p. 542, 49 Cal.Rptr.2d
676) to obscure the substance of their actions. Similarly, the fact that an official's written duties do
not extend **580  to contracting is irrelevant if the official was actually involved in the making
of any public contracts and, in doing so, exploited an official position. (See Sobel, at p. 1052,
115 Cal.Rptr. 532 [rejecting the contention that section 1090 “only applies to those persons who
actually have the legal authority to execute contracts, and do so”]; id. at p. 1053, 115 Cal.Rptr.
532 [“[T]he evidence was ample to support the conclusion that the defendant had the opportunity,
whatever his job classification, to direct a steady flow of [public money] to a concern in which he
was interested, personally, and that he did so.”].)


We do not mean to suggest that the requirement that the contract have been made in the defendant's
“official capacity” is an empty one. There may be instances where officials subject to section
1090 will be involved in the making of public contracts in which they benefit, but will not be
liable because they were not acting in their official capacities. (See, e.g., Campagna, supra,
42 Cal.App.4th at pp. 539–540, 49 Cal.Rptr.2d 676 [holding that an outside attorney acted
outside of his official capacity when directly renegotiating his own contract with the agency]; 80
Ops.Cal.Atty.Gen. 41, 41 (1997) [“[C]ity firefighters who have developed a firefighting protective
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device may sell the device to the city's fire department without violating ... section 1090 if they
contract with the city solely in their private capacities.”].) But this is not such an instance.


Sahlolbei contends that he did not act in an official capacity because his written duties did
not include finding doctors to serve on the hospital's staff. But this is immaterial because there
is evidence that Sahlolbei was actually asked by Hospital leadership to assist in identifying
physicians to recruit to the Hospital and that he did so. Moreover, even if the Board thought that
Sahlolbei was acting exclusively as Barth's representative, a reasonable person could harbor a
strong suspicion that Sahlolbei was only able to make the threats he allegedly made to secure
Barth's contract—ordering the medical staff to stop admitting patients—because he occupied
official positions on the Committee ***451  and on the medical staff. We therefore conclude that
under Penal Code section 995, the evidence is sufficient for Sahlolbei to be held to account for
making Barth's contract with the Hospital in Sahlolbei's official capacity at the Hospital. (Lexin,
supra, 47 Cal.4th at p. 1072, 103 Cal.Rptr.3d 767, 222 P.3d 214.)


Finally, Sahlolbei argues that because his own contract with the Hospital had lapsed between
April and December of 2009, he was not even an *247  independent contractor—and thus had
no official position whatsoever—when the Hospital signed Barth's contracts in October 2009. The
prosecution argues there is evidence that Barth's contracts were actually signed at a later date and
backdated to October and notes that the making of a contract encompasses more than just the
moment of signing. (Stigall, supra, 58 Cal.2d at p. 571, 25 Cal.Rptr. 441, 375 P.2d 289.) The Court
of Appeal did not address this contention, and we do not address it here. On remand, the Court
of Appeal may determine whether “a reasonable person could harbor a ‘strong suspicion’ ” that
Sahlolbei was, in fact, affiliated with the Hospital during the making of Barth's contracts. (Lexin,
supra, 47 Cal.4th at p. 1077, 103 Cal.Rptr.3d 767, 222 P.3d 214.) If so, the section 1090 charge
against Sahlolbei should be reinstated. (See id. at pp. 1071–1072, 103 Cal.Rptr.3d 767, 222 P.3d
214.)


Conclusion


We reverse the judgment of the Court of Appeal and remand for proceedings consistent with this
opinion. We disapprove People v. Christiansen (2013) 216 Cal.App.4th 1181, 157 Cal.Rptr.3d 451
to the extent it is inconsistent with this opinion.


Cantil-Sakauye, C. J., Werdegar, J., Chin, J., Corrigan, J., Cuéllar, J., and Kruger, J., concurred.
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12 Cal.5th 256
Supreme Court of California.


Jose M. SANDOVAL, Plaintiff and Appellant,
v.


QUALCOMM INCORPORATED, Defendant and Appellant.


S252796
|


September 9, 2021


Synopsis
Background: Worker brought negligence action against owner of jobsite after worker was
burned by “arc flash” from live circuit breaker while working with contractor and its principal
at cogeneration plant. Following jury trial, the Superior Court, San Diego County, No.
37-2014-00012901-CU-PO-CTL, Joan M. Lewis, J., denied jobsite owner's motion for judgment
notwithstanding the verdict (JNOV) but granted new trial as to apportionment of fault. Both
jobsite owner and worker appealed. The Fourth District Court of Appeal, 28 Cal.App.5th 381, 239
Cal.Rptr.3d 269, affirmed. The Supreme Court granted review.


Holdings: The Supreme Court, Cuéllar, J., held that:


[1] jobsite owner did not both retain control over some part of contractor's work and actually
exercise that control in a manner that affirmatively contributed to injury, and


[2] pattern jury instruction on retained control exception to presumption that a hirer ordinarily
delegates to that independent contractor all responsibility for the safety of the contractor's workers
does not adequately instruct juries on the necessary elements of such a claim.


Reversed and remanded with instructions.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Judgment; Motion for
Judgment Notwithstanding the Verdict (JNOV); Motion for New Trial.
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West Headnotes (28)


[1] Labor and Employment Work of Independent Contractor
When a person or organization hires an independent contractor, the hirer presumptively
delegates to the contractor the responsibility to do the work safely.


[2] Labor and Employment Work of Independent Contractor
Presumptive delegation of tort duties occurs when hirer turns over control of worksite to
contractor so that contractor can perform contracted work.


[3] Labor and Employment Work of Independent Contractor
Ordinarily, when the hirer delegates control, the hirer simultaneously delegates all tort
duties the hirer might otherwise owe the contract workers, and whatever reasonable
care would otherwise have demanded of the hirer, that demand lies now only with the
contractor; if a contract worker becomes injured after that delegation takes place, the court
presumes that the contractor alone — and not the hirer — was responsible for any failure
to take reasonable precautions.


[4] Labor and Employment Non-Delegable Duty
Negligence Conditions created or known by defendant
For purposes of rule that landowner hirer cannot effectively delegate its duties respecting
concealed hazard without disclosing that hazard to contractor, “concealed hazard” means
something specific: hazard that hirer either knows or reasonably should know exists, and
that contractor does not know exists and could not reasonably discover without hirer's
disclosure.


[5] Labor and Employment Non-Delegable Duty
Negligence Conditions created or known by defendant
For purposes of rule that a landowner hirer cannot effectively delegate its duties respecting
a concealed hazard without disclosing that hazard to the contractor, there is no distinction
between a hazard whose very existence is concealed and a hazard which is in some way
apparent but whose dangerousness is concealed.
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[6] Negligence Reasonable or ordinary care in general
The sufficiency of the landowner hirer's disclosure to a contractor of a concealed hazard
is measured by a negligence standard, that is, a standard of reasonable care.


[7] Labor and Employment Non-Delegable Duty
Negligence Conditions created or known by defendant
If a landowner hirer does not sufficiently disclose a concealed hazard to a contractor, the
hirer retains its tort duties owed to the contract workers respecting that hazard.


[8] Labor and Employment Extent of Control
In order for a hirer of independent contractor to be held liable for injuries caused by a
contractor's negligence in a retained control situation, the plaintiff must establish not only
that the hirer retained control over the contracted work, but also that the hirer actually
exercised that retained control in a manner that affirmatively contributed to the contract
worker's injury.


1 Cases that cite this headnote


[9] Labor and Employment Extent of Control
A hirer “retains control” over a contractor, such that it may be held liable for injuries
caused by a contractor's negligence, where it retains sufficient degree of authority over
manner of performance of work entrusted to contractor.


[10] Labor and Employment Extent of Control
“Retained control” over a contractor, such that a hirer may be held liable for injuries caused
by a contractor's negligence, refers specifically to hirer's authority over work entrusted to
contractor, i.e., work contractor has agreed to perform.


[11] Labor and Employment Extent of Control
A hirer's authority over noncontract work — although potentially giving rise to other tort
duties — does not give rise to a retained control duty which renders the hirer liable for



http://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272k1032/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3133/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/272k1013/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3140/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Icd8392a011a911eca2c9cdfd717544ca&headnoteId=205446773001020211221172706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3140/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3140/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3140/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Sandoval v. Qualcomm Incorporated, 12 Cal.5th 256 (2021)
494 P.3d 487, 283 Cal.Rptr.3d 519, 86 Cal. Comp. Cases 787...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


injuries caused by the contractor's negligence unless it has the effect of creating authority
over the contracted work.


[12] Labor and Employment Extent of Control
A hirer's authority over contracted work amounts to “retained control” over a contractor,
such that it may be held liable for injuries caused by the contractor's negligence, only if
the hirer's exercise of that authority would sufficiently limit the contractor's freedom to
perform the contracted work in the contractor's own manner.


[13] Labor and Employment Extent of Control
A hirer might be responsible for the presence of a hazard and even convey an expectation
that the contractor perform its work without eliminating that hazard altogether, and yet
leave the contractor ample freedom to accommodate that hazard effectively in whatever
manner the contractor sees fit; in such instance, the hirer does not necessarily retain a
sufficient degree of control over the contractor's manner of performing the contracted work
to constitute “retained control” allowing the hirer to be held liable for injuries caused by
the contractor's negligence.


[14] Labor and Employment Extent of Control
Even if hirers may owe unrelated third parties a retained control duty based on retained
control alone, hirers owe the contract workers a retained control duty only with something
more; contract workers must prove that the hirer both retained control and actually
exercised that retained control in such a way as to affirmatively contribute to the injury.


[15] Labor and Employment Extent of Control
A hirer “actually exercises” its retained control over the contracted work, and thus may
be liable for injuries caused by the contractor's negligence, when it involves itself in
the contracted work such that the contractor is not entirely free to do the work in the
contractor's own manner; in other words, the hirer must exert some influence over the
manner in which the contracted work is performed.


[16] Labor and Employment Extent of Control
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Unlike retained control, which is satisfied where the hirer retains merely the right to
become so involved, “actual exercise” requires that the hirer in fact involve itself, such
as through direction, participation, or induced reliance, in order to be liable for injuries
caused by a contractor's negligence.


[17] Labor and Employment Extent of Control
Although a hirer's “active participation” may be one way of exerting influence over the
manner of performance, thus rendering the hirer liable for injuries caused by a contractor's
negligence, it is not necessarily the only way.


[18] Labor and Employment Extent of Control
“Affirmative contribution,” as required for a hirer to be liable for injuries caused by a
contractor's negligence, means that the hirer's exercise of retained control contributes to the
injury in a way that is not merely derivative of the contractor's contribution to the injury.


[19] Labor and Employment Extent of Control
Where the contractor's conduct is the immediate cause of injury, the affirmative
contribution requirement for hirer liability for injuries caused by a contractor's negligence
can be satisfied only if the hirer in some respect induced — not just failed to prevent —
the contractor's injury-causing conduct.


[20] Labor and Employment Extent of Control
When considering whether a hirer affirmatively contributed to an injury caused by a
contractor's negligence, as required for hirer liability, it is not enough for the hirer's
exercise of control to incidentally give the hirer the opportunity to prevent the contractor's
injury-causing conduct.


[21] Labor and Employment Extent of Control
A hirer's conduct satisfies the affirmative contribution requirement for liability for
injuries caused by a contractor's negligence where the hirer's exercise of retained control
contributes to the injury independently of the contractor's contribution, if any, to the injury.
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[22] Labor and Employment Extent of Control
When considering whether a hirer's conduct satisfies the affirmative contribution
requirement for liability for injuries caused by a contractor's negligence, the critical factor
is the relationship between the hirer's conduct and the contractor's conduct, not whether
the hirer's conduct, assessed in isolation, can be described as “affirmative conduct.”


[23] Labor and Employment Extent of Control
When considering a hirer's liability for injuries caused by a contractor's negligence, neither
“actual exercise” nor “affirmative contribution” requires that hirer's negligence, if any,
consist of affirmative act; hirer's negligence may take form of any act, course of conduct,
or failure to take reasonable precaution that is within scope of its duty.


[24] Labor and Employment Extent of Control
Affirmative contribution is a different sort of inquiry than substantial factor causation, for
purposes of determining whether a hirer's retained control over a contractor affirmatively
contributed to a worker's injury such that the hirer may be liable for that injury.


[25] Labor and Employment Extent of Control
If plaintiff proves that hirer actually exercised retained control in way that affirmatively
contributed to contract worker's injury, plaintiff establishes that hirer owed contract worker
duty of reasonable care as to that exercise of control.


1 Cases that cite this headnote


[26] Labor and Employment Extent of Control
A hirer's mere authority to prevent or correct a contractor's unsafe practices, i.e. retained
control, does not, without more, limit the contractor's delegated control over the work, but
to the extent that the hirer exerts influence over the contracted work such that the contractor
is not entirely free to perform the work in the contractor's own manner, the hirer does
limit the contractor's delegated control; still, a duty is imposed only where that limitation
itself affirmatively contributed to the worker's injury, rather than where that limitation
incidentally created an opportunity for the hirer to prevent the contractor's injury-causing
conduct.



http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3140/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3140/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3140/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3140/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Icd8392a011a911eca2c9cdfd717544ca&headnoteId=205446773002720211221172706&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk3140/View.html?docGuid=Icd8392a011a911eca2c9cdfd717544ca&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Sandoval v. Qualcomm Incorporated, 12 Cal.5th 256 (2021)
494 P.3d 487, 283 Cal.Rptr.3d 519, 86 Cal. Comp. Cases 787...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


[27] Electricity Companies and persons liable
Jobsite owner did not both retain control over some part of contractor's work and actually
exercise that control in a manner that affirmatively contributed to injury to worker, who
was burned by “arc flash” from live circuit breaker during inspection of jobsite's main
cogen circuit, and thus jobsite owner owed worker no injury-prevention duty; while
jobsite owner performed initial power-down process, it did not offer that contractor take
responsibility for actually performing that process, jobsite owner did not retain control
over the inspection of the main cogen circuit merely by keeping certain other circuits live,
jobsite owner did not actually exercise any authority to require specific precautions during
the inspection, and while jobsite owner left the bolted-on protective covers over all of the
live circuits, this did not affirmatively contribute to worker's injury.


[28] Labor and Employment Instructions
Pattern jury instruction on retained control exception to presumption that a hirer ordinarily
delegates to that independent contractor all responsibility for the safety of the contractor's
workers does not adequately instruct juries on the necessary elements of such a claim, as
claim does not require showing that the defendant owned or controlled the property on
which the incident occurred; to establish a duty, a plaintiff must establish (1) that the hirer
retained control over the manner of performance of some part of the work entrusted to the
contractor, and (2) that the hirer actually exercised its retained control over that work in a
way that affirmatively contributed to the plaintiff's injury. CACI No. 1009B.


Witkin Library Reference: 6 Witkin, Summary of Cal. Law (11th ed. 2017) Torts, §
1392 [Limited Liability to Independent Contractor's Employee for Negligent Exercise of
Retained Control; In General.]


1 Cases that cite this headnote


**490  ***522  Fourth Appellate District, Division One, D070431, San Diego County Superior
Court, 37-2014-00012901-CU-PO-CTL, Joan Marie Lewis, Judge


Attorneys and Law Firms
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Alan Charles Dell'Ario, Napa, for Consumer Attorneys of California as Amicus Curiae on behalf
of Plaintiff and Appellant.


Horvitz & Levy, Stephen E. Norris, Jason R. Litt, Burbank, Joshua C. McDaniel; Wingert Grebing
Brubaker & Juskie, Alan K. Brubaker and Colin H. Walshok, San Diego, for Defendant and
Appellant.


California Appellate Law Group, Katy Graham, Greg Wolff, San Francisco; U.S. Chamber
Litigation Center and Janet Galeria for the Chamber of Commerce of the United States, the
American Property Casualty Insurance Association and the Civil Justice Association of California
as Amici Curiae on behalf of Defendant and Appellant.


Lewis Brisbois Bisgaard & Smith, Lann G. McIntyre, San Diego, and Andrew D. Bluth,
Sacramento, for Western States Petroleum Association as Amicus Curiae on behalf of Defendant
and Appellant.


June Babiracki Barlow and Neil Kalin, Los Angeles, for California Association of Realtors as
Amicus Curiae on behalf of Defendant and Appellant.


Opinion


Opinion of the Court by Cuéllar, J.


***523  *264  An electrical parts specialist sustained third degree burns to over one third of the
surface area of his body after he triggered an arc flash from a circuit he did not realize was “live”
with flowing electricity. The contractor for whom he'd been working had removed the protective
cover on that live circuit while work was underway. A jury concluded that the contractor acted
negligently and was liable for the injuries. What this case is about is whether further liability
arises for the company that hired the contractor, owned the premises, and operated the electrical
equipment. The answer here is no.


Strong public policy considerations readily acknowledged in our past decisions generally support
a straightforward presumption about the responsibilities of hirers and contractors for worker
injuries in situations like this: A person or entity hiring an independent contractor (a “hirer”)
ordinarily delegates to **491  that independent contractor all responsibility for the safety of
the contractor's workers. (SeaBright Ins. Co. v. US Airways, Inc. (2011) 52 Cal.4th 590, 597,
600, 602, 129 Cal.Rptr.3d 601, 258 P.3d 737 (SeaBright).) This presumption is rooted in hirers’
reasons for employing contractors in the first place, and society's need for clear rules about who's
responsible for avoiding harms to workers when contractors are hired. We have therefore generally
avoided subjecting hirers to tort liability for those workers’ injuries. (See id. at pp. 598–599, 129
Cal.Rptr.3d 601, 258 P.3d 737.) But that presumption gives way to two recognized exceptions:
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where the hirer either withholds critical information regarding a concealed hazard (Kinsman v.
Unocal Corp. (2005) 37 Cal.4th 659, 664, 36 Cal.Rptr.3d 495, 123 P.3d 931 (Kinsman)); or retains
control over the contractor's work and actually exercises that control in a way that affirmatively
contributes to the worker's injury (Hooker v. Department of Transportation (2002) 27 Cal.4th 198,
202, 115 Cal.Rptr.2d 853, 38 P.3d 1081 (Hooker)). The parties *265  dispute how this presumption
of delegation and its two exceptions apply here. The Court of Appeal affirmed a jury verdict finding
the hirer liable under a retained control theory of liability.


What we conclude is that defendant Qualcomm Incorporated, the hirer in this case, owed no tort
duty to plaintiff Martin Sandoval, the parts specialist working for ***524  Qualcomm's contractor,
at the time of Sandoval's injuries. Although Qualcomm performed the partial power-down process
that preceded the contractor's work and resulted in the presence of the live electrical circuit, we
conclude on the record here that Qualcomm neither failed to sufficiently disclose that hazard
under Kinsman nor affirmatively contributed to the injury under Hooker. We also conclude that
the pattern jury instruction used in this case — CACI No. 1009B — does not adequately capture
the elements of a Hooker claim. So we reverse the judgment of the Court of Appeal and remand
this case. The appellate court is instructed to remand this case to the trial court, so it can enter
judgment for Qualcomm notwithstanding the verdict.


I.


A.


Qualcomm powers its San Diego campus from two sources of electricity: the local electric utility
and Qualcomm's onsite turbine generators — both of which feed into an electrical switchgear. 1


The switchgear consists largely of busbars, which are large metal bars that conduct electricity
much like power cables, and medium-voltage circuit breakers, which are 900-pound machines that
automatically interrupt faulty current flow much like their tiny cousins in a house's fuse box. Each
circuit breaker and its incoming and outgoing busbars reside within a particular cubicle in a long
row of tall metal cabinets. Each cubicle allows access from the front side and from the back side
by removing a bolted-on protective cover. The cubicles all look very similar, particularly on the
back side.


1 Because this case comes to us on appeal of the denial of Qualcomm's motion for judgment
notwithstanding the verdict, we summarize the evidence in the light most favorable to
Sandoval. (See Webb v. Special Electric Co., Inc. (2016) 63 Cal.4th 167, 192, 202 Cal.Rptr.3d
460, 370 P.3d 1022 (Webb).)
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Qualcomm planned to upgrade its onsite turbine generators in 2013. In order to accommodate this
upgrade, Qualcomm hired TransPower Testing, Inc., an electrical engineering service company,
to inspect and verify the amperage capacity of Qualcomm's existing switchgear equipment. Frank
Sharghi, TransPower's president, is a licensed electrical engineer and had *266  worked on that
switchgear at least monthly for nearly 20 years, since before Qualcomm acquired the campus. After
Sharghi was unable to locate some of the busbars in the “main cogen” circuit during one inspection,
Sharghi hired Sandoval — an electrical parts supply and repair specialist with ROS Electrical
Supply & Equipment — to accompany him at a second inspection. For this second inspection,
Qualcomm approved a scope of work authorizing TransPower to inspect the main cogen circuit
from the front and back. Qualcomm did not **492  authorize TransPower to inspect (or expose)
any other circuits at this time.


On the morning of the second inspection, Sharghi gathered with his workers — Sandoval,
TransPower employee George Guadana, and Sharghi's son, Omid — at the Qualcomm power plant.
They attended a safety briefing led by Qualcomm plant operator Mark Beckelman. In the course
of discussing several matters pertinent to the job, Beckelman reminded Sharghi and his team that
some circuits in the switchgear would remain live. Both Qualcomm's employees and TransPower's
workers then proceeded to the switchgear room.


Qualcomm's employees — Beckelman and two others — then performed what we will refer
to as the power-down process: a process of multiple steps designed to ensure ***525  there
would be no live electricity flowing through the main cogen cubicle during the inspection.
Qualcomm's employees wore arc flash protection suits for this process. Beckelman directed the
TransPower team — who, except Guadana, were not wearing arc flash suits — to stand at a safe
distance. Having shut off all turbine and emergency diesel generators, the Qualcomm employees
disconnected (“racked out”) the corresponding generator breakers in the switchgear as well as the
“sync-tie” breaker connecting the main cogen circuit to utility power. This cut off every source
of power that could possibly flow to the main cogen cubicle. They performed a “lockout/tagout”
on each of these breakers, a procedure which physically prevents anyone from inadvertently
reconnecting them. As for the main cogen breaker, they not only racked it out and performed a
lockout/tagout, but they also opened the front panel covering its cubicle, physically removed the
900-pound breaker, and placed the breaker on the floor in front of the switchgear cabinets. They
now had access to the main cogen busbars deep inside the cubicle, and they used a voltmeter to
confirm that those busbars were dead. Sharghi observed the power-down process carefully “to
make sure they [didn't] miss anything.” All other circuits in the switchgear room remained live
with utility power.


Qualcomm's employees soon exited the switchgear room. But before they did, Beckelman
confirmed with Sharghi that Sharghi was satisfied with *267  Qualcomm's power-down of the
main cogen circuit, and that Sharghi understood which circuits were now dead (the “safe zone”)
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and which were still live (the “no-safe zone”). Sandoval did not hear this exchange between
Beckelman and Sharghi.


At approximately this point, Guadana — wearing his arc flash protection — performed a grounding
process on the back side of the main cogen cubicle. He removed the cubicle's back panels,
confirmed with TransPower's own voltmeters that the main cogen circuit was indeed dead, bled
any residual energy, and attached grounding cables as an additional safety precaution. The record
is inconsistent regarding whether Guadana performed this grounding process before or after
Qualcomm's employees left the room, and with or without Qualcomm's employees’ assistance
and/or supervision.


After Qualcomm's employees left the switchgear room, Sharghi instructed Guadana — still
wearing his arc flash protection — to also remove the bolted-on back protective panel from the
immediately adjacent GF-5 cubicle. As Sharghi well knew, the GF-5 circuit was still live with
electricity from utility power. Sharghi would later testify that his reason for instructing Guadana
to remove the GF-5 cubicle's back panel was that he wanted to take photographs for purposes of
an unrelated previous inspection. Sharghi told no one that he was exposing a live circuit.


Either while Guadana was removing the back GF-5 panel or immediately afterward, the
TransPower team began their inspection of the main cogen busbars from the front side of the
switchgear cabinets.


At some point during this inspection, Sandoval walked away from the rest of the TransPower team.
Sharghi would later testify that he thought Sandoval was going to get paper and pen. Sandoval
would later recall that he was having trouble judging the size of some of the main cogen busbars
from the front side of the cabinet, and he thought he might be able to get a better view from the
back. Sandoval called out to Guadana to join **493  him. Sandoval asked Guadana to hold a
flashlight as they both approached the back side of the cabinets. Guadana was still wearing his arc
flash ***526  protection. Sandoval was holding a metal tape measure.


The metal tape measure triggered an arc flash from the live, exposed GF-5 circuit. As best
as Qualcomm could later reconstruct the incident from the physical evidence, Sandoval had
inadvertently tried to measure the GF-5 busbars instead of the main cogen busbars. Sandoval
recalls everything going blue, and screaming. The 4,160-volt arc flash — thousands of degrees in
temperature — had set him aflame. Sharghi and Omid heard the “bang” as the arc flash tripped the
breaker. Guadana and Omid managed to smother the fire. *268  Beckelman heard the bang from
the control room downstairs. When Beckelman reached the switchgear room, he found Sandoval
lying facedown and screaming, “Why was it live? It shouldn't be live.”
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Sandoval spent over a month in the hospital. He sustained third degree burns — burns so deep
the whole body is compromised, requiring multiple skin graft procedures — to about one third of
his body surface, including his face, neck, torso, and arms. He also experienced additional second
degree burns, pneumonia, multiple infections, lasting discomfort, and loss of full use of his left
arm.


B.


Sandoval filed suit against Qualcomm, TransPower, and ROS Electrical Supply, asserting claims
for negligence and premises liability. Qualcomm moved for summary judgment on the basis
that the presumption of delegation should shield it from liability here. Denying the motion, the
trial court found a triable issue as to whether Qualcomm affirmatively contributed to Sandoval's
injury. Before trial began, Qualcomm objected to the use of CACI No. 1009B — the pattern jury
instruction setting out the elements of a Hooker claim — on the ground that it didn't adequately
convey the element of affirmative contribution. The trial court denied the objection. At the same
time, the trial court noted its intention to instruct the jury that Kinsman — the case pertaining to
a hirer's duty to disclose concealed hazards on the hirer's premises — did not require Qualcomm
to disclose the live circuits to Sandoval personally. As a result, Sandoval withdrew his premises
liability claim against Qualcomm.


Following trial, the jury returned a special verdict imposing liability on Qualcomm for Sandoval's
injuries. Applying CACI No. 1009B, the jury found that Qualcomm retained control over the safety
conditions of the worksite, that Qualcomm negligently exercised that control, and that Qualcomm's
negligence was a substantial factor in causing Sandoval's injuries. The jury awarded Sandoval
over $1 million in past and future medical expenses and $6 million in noneconomic damages.
It apportioned the fault 46 percent to Qualcomm, 45 percent to TransPower, and 9 percent to
Sandoval.


Qualcomm moved for judgment notwithstanding the verdict and for a new trial. The trial court
rejected Qualcomm's argument that it was entitled to judgment notwithstanding the verdict for
lack of any triable issue on affirmative contribution. The court granted Qualcomm's motion for a
new trial, however, on the ground that the jury had improperly apportioned liability.


The Court of Appeal affirmed. It, too, rejected both of Qualcomm's arguments: that CACI
No. 1009B was an inaccurate statement of the law as it *269  relates to hirer liability, and
that Qualcomm wasn't liable to Sandoval because it did not affirmatively contribute to his
injuries. (Sandoval v. Qualcomm Inc. (2018) 28 Cal.App.5th 381, 417–420, 239 Cal.Rptr.3d 269
(Sandoval).)
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***527  We granted review to resolve whether a hirer of an independent contractor may be liable
to a contractor's employee based only on the hirer's failure to undertake certain safety measures
to protect the contractor's employees, and whether CACI No. 1009B accurately states the relevant
law.


II.


A.


[1] When a person or organization hires an independent contractor, the hirer presumptively **494
delegates to the contractor the responsibility to do the work safely. (SeaBright, supra, 52 Cal.4th
at pp. 597, 600, 602, 129 Cal.Rptr.3d 601, 258 P.3d 737; Kinsman, supra, 37 Cal.4th 659, 671, 36
Cal.Rptr.3d 495, 123 P.3d 931.) This presumption is grounded in two major principles: first, that
independent contractors by definition ordinarily control the manner of their own work; and second,
that hirers typically hire independent contractors precisely for their greater ability to perform the
contracted work safely and successfully. (Privette v. Superior Court (1993) 5 Cal.4th 689, 693,
21 Cal.Rptr.2d 72, 854 P.2d 721 (Privette).) Because this actual transfer of control tends to be
desirable for both private parties and society, the long-standing common law rule was that a hirer
bore no liability for injuries caused by the negligence of the contractor. (Privette, supra, 5 Cal.4th
at p. 693, 21 Cal.Rptr.2d 72, 854 P.2d 721; see Snyder v. Southern Cal. Edison Co. (1955) 44 Cal.2d
793, 799, 285 P.2d 912; Green v. Soule (1904) 145 Cal. 96, 99–100, 78 P. 337; Frassi v. McDonald
(1898) 122 Cal. 400, 402, 55 P. 139; Callan v. Bull (1896) 113 Cal. 593, 598, 45 P. 1017.)


But ability to prevent an injury is not the only important consideration in the formulation of tort
doctrines. Courts have now diluted the original, plain vanilla common law rule in various ways
depending on the identity of the injured party. Where an injury befalls a hapless third party, the
paramount concerns have been about ensuring victim compensation. Lest the victim be limited to
suing an insolvent contractor, courts have extended various theories of direct and vicarious liability
so the injured third party can recover from the hirer. (Privette, supra, 5 Cal.4th at pp. 694–695,
21 Cal.Rptr.2d 72, 854 P.2d 721.) As between an unrelated third party and a hirer, courts have
preferred to let the loss lie with the party for whose benefit the contracted work was undertaken.
(Id. at p. 694, 21 Cal.Rptr.2d 72, 854 P.2d 721.)


*270  Conversely, where the injury falls on a “contract worker,” 2  concerns about the distribution
of tort burdens as between the hirer and contractor have become paramount: Given that the
Workers’ Compensation Act protects the contractor — but not the hirer 3  — from tort liability, and
already ensures compensation for contract worker injuries, we have concluded that it is ordinarily
unfair to let a contract worker recover from the hirer for the contractor's ***528  negligence. (See
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Toland v. Sunland Housing Group, Inc. (1998) 18 Cal.4th 253, 270, 74 Cal.Rptr.2d 878, 955 P.2d
504 (Toland).) The hirer is typically less knowledgeable and more poorly positioned to prevent
injury to the contract workers than the contractor is. (Privette, supra, 5 Cal.4th at pp. 693, 700,
21 Cal.Rptr.2d 72, 854 P.2d 721.) Typically, the hirer indirectly pays for workers’ compensation
insurance in the contract price. (Id. at p. 699, 21 Cal.Rptr.2d 72, 854 P.2d 721.) And the contractor's
insurance premiums and, often, personal relationship with its workers already give the contractor
compelling incentives to ensure a safe workplace. (See id. at pp. 693, 700, 21 Cal.Rptr.2d 72, 854
P.2d 721.) We refer to this principle that a hirer is ordinarily not liable to the contract workers as
the Privette doctrine, for the first case in which we announced it.


2 We use the term “contract worker” herein as a shorthand for the independent
contractor personally, the independent contractor's employees, the independent contractor's
subcontractors personally, the subcontractors’ employees, and so on. (See, e.g., Padilla
v. Pomona College (2008) 166 Cal.App.4th 661, 668–671, 676, 82 Cal.Rptr.3d 869
(Padilla) [applying Privette doctrine to subcontractor's employee]; accord, Khosh v. Staples
Construction Co., Inc. (2016) 4 Cal.App.5th 712, 718–719, 721, 208 Cal.Rptr.3d 699
(Khosh) [same].)


3 In Pacific Gas & Electric Co. v. Industrial Accident Commission (1919) 180 Cal. 497, 181
P. 788, we held unconstitutional the award of workers’ compensation against a person other
than the immediate employer. (See id. at p. 503, 181 P. 788.)


Over time, we've recast our primary rationale for the Privette doctrine in terms of delegation rather
than workers’ compensation. Because we typically expect contractors to perform the contracted
work more safely than hirers, we have endorsed a “strong policy” of presuming that a hirer
delegates all control over the contracted work, and with it all concomitant tort duties, by entrusting
work to a contractor. (SeaBright, supra, 52 Cal.4th at p. 596, 129 Cal.Rptr.3d 601, 258 P.3d 737.)
In light of this presumption, we **495  have refused to extend liability to hirers even on theories
of nominally “direct” liability, such as negligent failure to require precautions or negligent hiring
of an incompetent contractor. (Toland, supra, 18 Cal.4th at p. 265, 74 Cal.Rptr.2d 878, 955 P.2d
504; Camargo v. Tjaarda Dairy (2001) 25 Cal.4th 1235, 1241, 108 Cal.Rptr.2d 617, 25 P.3d 1096
(Camargo).) We reasoned that liability for a hirer's failure to ensure the contractor takes reasonable
care is “in essence ‘vicarious’ or ‘derivative,’ ” and thus impermissible under the Privette doctrine.
(Toland, at p. 265, 74 Cal.Rptr.2d 878, 955 P.2d 504; see Camargo, at p. 1241, 108 Cal.Rptr.2d
617, 25 P.3d 1096.) Likewise, even where workers’ compensation is not available, we have refused
to let an independent contractor personally sue a hirer under a vicarious liability theory, reasoning
that society can readily expect a competent contractor to have both good reason and knowledge
to exercise responsibility over the *271  contractor's own personal safety. (Tverberg v. Fillner
Construction, Inc. (2010) 49 Cal.4th 518, 521, 110 Cal.Rptr.3d 665, 232 P.3d 656 (Tverberg I).)
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But the Privette doctrine has its limits. Sometimes a hirer intends to delegate its responsibilities
to the contractor in principle but, by withholding critical safety information, fails to effectively
delegate its responsibilities in practice; or a hirer delegates its responsibilities only partially by
retaining control of certain activities directly related to the contracted work. When such situations
arise, the Privette doctrine gives way to exceptions. In Kinsman, we articulated the rule that a
landowner-hirer owes a duty to a contract worker if the hirer fails to disclose to the contractor a
concealed premises hazard. (Kinsman, supra, 37 Cal.4th at p. 664, 36 Cal.Rptr.3d 495, 123 P.3d
931.) And in Hooker, we articulated the rule that a hirer owes a duty to a contract worker if the hirer
retains control over any part of the work and actually exercises that control so as to affirmatively
contribute to the worker's injury. (Hooker, supra, 27 Cal.4th at p. 202, 115 Cal.Rptr.2d 853, 38
P.3d 1081.)


B.


Bearing these principles in mind, we begin by considering whether this case implicates our
presumption of delegation, and, if so, whether the concealed hazards ***529  exception applies
here. The answers are yes and no, respectively.


1.


[2]  [3] A presumptive delegation of tort duties occurs when the hirer turns over control of the
worksite to the contractor so that the contractor can perform the contracted work. Our premise is
ordinarily that when the hirer delegates control, the hirer simultaneously delegates all tort duties
the hirer might otherwise owe the contract workers. (Tverberg I, supra, 49 Cal.4th at p. 528, 110
Cal.Rptr.3d 665, 232 P.3d 656; Kinsman, supra, 37 Cal.4th at p. 671, 36 Cal.Rptr.3d 495, 123
P.3d 931.) Whatever reasonable care would otherwise have demanded of the hirer, that demand
lies now only with the contractor. If a contract worker becomes injured after that delegation takes
place, we presume that the contractor alone — and not the hirer — was responsible for any failure
to take reasonable precautions.


That said, this presumption gives way to the two recognized exceptions that apply where delegation
is either ineffective or incomplete. We briefly consider the exception for the former situation —
the concealed hazards exception.


[4]  [5]  [6]  [7] In Kinsman we recognized that a landowner-hirer cannot effectively delegate
its duties respecting a concealed hazard without disclosing that *272  hazard to the contractor.
(See Kinsman, supra, 37 Cal.4th at p. 674, 36 Cal.Rptr.3d 495, 123 P.3d 931.) In this context, a
“concealed” hazard means something specific: a hazard that the hirer either knows or reasonably
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should know exists, and that the contractor does not know exists and could not reasonably discover
without the hirer's disclosure. (Id. at p. 675, 36 Cal.Rptr.3d 495, 123 P.3d 931.) We draw no
distinction between a hazard whose very existence is concealed and a hazard which is in some way
apparent but whose dangerousness is concealed. (Id. at p. 678, 36 Cal.Rptr.3d 495, 123 P.3d 931.)
The sufficiency of the hirer's disclosure is “measured by a **496  negligence standard,” that is,
a standard of reasonable care. (Id. at p. 680, 36 Cal.Rptr.3d 495, 123 P.3d 931.) If the hirer does
not sufficiently disclose the concealed hazard, the hirer retains its tort duties owed to the contract
workers respecting that hazard. A contrary conclusion would cut against the rationale justifying
Privette’s presumption of delegation. A contractor is not best situated to perform work safely when
the contractor lacks critical information about relevant hazards. (Kinsman, supra, 37 Cal.4th at p.
679, 36 Cal.Rptr.3d 495, 123 P.3d 931; see Hooker, supra, 27 Cal.4th at p. 213, 115 Cal.Rptr.2d
853, 38 P.3d 1081.) Nor is there any unfairness in holding the hirer liable where only the hirer
possessed that critical knowledge. (See Toland, supra, 18 Cal.4th at p. 267, 74 Cal.Rptr.2d 878,
955 P.2d 504.)


2.


The record evidence leaves no question that Qualcomm both turned over control of the worksite
and sufficiently disclosed all relevant concealed hazards before Sandoval's injury occurred. We
therefore presume that Qualcomm owed Sandoval no tort duty respecting his injury, subject only
to the retained control exception which we discuss in the subsequent section.


There is no dispute that Qualcomm turned over control of the worksite to TransPower before
the injury. Although the record contains some ambiguity regarding when exactly the Qualcomm
employees left the switchgear room, and when exactly TransPower began performing its inspection
of the main cogen breaker, it is undisputed that both of these ***530  things occurred before
Sandoval's injury. We need not resolve whether the turning over of control occurred before or after
Guadana performed the grounding process. Even if Qualcomm did not turn over control until after
the grounding process, Sandoval's injury occurred at least several minutes later still — well into
TransPower's inspection of the main cogen circuit. The evidence therefore triggers a presumption
that Qualcomm had delegated to TransPower all duties Qualcomm otherwise would have owed to
Sandoval by the time of Sandoval's injury.


There is likewise no dispute that Qualcomm sufficiently disclosed to TransPower any relevant
concealed hazards before Sandoval's injury. The relevant hazard was the presence of live circuits
in the switchgear room. Sharghi — TransPower's president — admitted that he was well aware
which *273  circuits were live and which were not. Sharghi's knowledge might indicate that the
live condition of the circuits was obvious or reasonably ascertainable for TransPower, in which
case that condition was not actually “concealed.” Or it might indicate that Beckelman accurately
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described the partially live condition of the equipment when he communicated with Sharghi
before leaving the switchgear room, in which case Qualcomm's disclosure was sufficient. Either
way, the evidence establishes that Qualcomm effectively delegated to TransPower any tort duties
Qualcomm otherwise would have owed Sandoval respecting these live circuits under Kinsman. 4


4 By dismissing his premises liability claim, Sandoval in fact waived any claim he might have
had based on Qualcomm's failure to effectively delegate any landowner duties respecting
the live circuits. We discuss such duties to provide guidance in future cases. Because there
was no failure here to disclose critical information respecting a concealed hazard, we need
not resolve whether Qualcomm's ability to delegate its nonlandowner duties respecting that
hazard (Sandoval posits theories of undertaking and of past practice creating a risk of harm)
may have also required a Kinsman-type disclosure.


What Sandoval posits is that because the power-down process was entirely Qualcomm's doing,
Qualcomm bore responsibility for all power-related hazards. In other words, since Qualcomm
didn't delegate to TransPower the performance of the power-down process, it couldn't have
delegated its tort duties respecting the power-down process. If Sandoval had been injured during
Qualcomm's performance of the power-down process, we might agree that no transfer of control or
tort duties from Qualcomm to the contractor had yet occurred. (See Tverberg I, supra, 49 Cal.4th
at p. 528, 110 Cal.Rptr.3d 665, 232 P.3d 656 [the hirer delegates responsibility for performing
the work safely “when” the hirer delegates control].) But timing matters, and Sandoval's injury
occurred later. Once Qualcomm turned over control of **497  the worksite, any tort duties
Qualcomm had with respect to the safety of that site presumptively became TransPower's duties.
(See Horne v. Ahern Rentals, Inc. (2020) 50 Cal.App.5th 192, 203, 263 Cal.Rptr.3d 774 [where
hirer performed noncontract work of driving and parking forklift and then turned over control,
hirer delegated to contractor responsibility for determining whether that location and positioning
of the forklift was safe for conducting the contracted work of replacing the forklift's tires].)


Qualcomm's performance of the power-down process remains relevant only to the extent it
implicates our two exceptions to this presumption. As to the first, to the extent that Qualcomm's
performance of the power-down process resulted in the presence of a preexisting hazard (the live
circuits), Qualcomm effectively delegated its duties respecting that hazard either ***531  because
it was not concealed or because Qualcomm's disclosure was sufficient. As to the second, we
consider in the following section whether *274  Qualcomm owed Sandoval a duty on account of
incomplete delegation, whether by virtue of Qualcomm's performance of the power-down process
or otherwise.


C.
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We now consider whether substantial evidence supports the jury's conclusion that Qualcomm owed
Sandoval a duty under the retained control exception to the ordinary limitations on hirer liability
for injuries sustained by contract workers. (See Webb, supra, 63 Cal.4th at p. 192, 202 Cal.Rptr.3d
460, 370 P.3d 1022 [stating standard of review].) We conclude that the answer is no.


1.


In Hooker, we recognized that hirers do not always fully delegate control to their contractors. We
concluded that in some such “retained control” situations, notwithstanding Privette’s presumption
to the contrary, the hirer must owe a duty of care to the contract workers. (Hooker, supra, 27
Cal.4th at pp. 211–212, 115 Cal.Rptr.2d 853, 38 P.3d 1081; see SeaBright, supra, 52 Cal.4th 590
at pp. 599–600, 129 Cal.Rptr.3d 601, 258 P.3d 737.)


[8] The plaintiff in such cases must establish not only that the hirer retained control over the
contracted work, but also that the hirer actually exercised that retained control in a manner that
affirmatively contributed to the contract worker's injury. (Hooker, supra, 27 Cal.4th at p. 202, 115
Cal.Rptr.2d 853, 38 P.3d 1081.) Because Hooker’s application has produced significant confusion,
we dwell at some length here on the meaning of Hooker’s three key concepts: retained control,
actual exercise, and affirmative contribution.


[9]  [10]  [11]  [12] A hirer “retains control” where it retains a sufficient degree of authority
over the manner of performance of the work entrusted to the contractor. This concept simply
incorporates the Restatements’ theory of retained control: Against a backdrop of no hirer duty
respecting the manner of performance of work entrusted to a contractor, the Restatements provide
that a hirer who retains control over any part of that work owes others a duty of reasonable care
respecting the hirer's exercise of that retained control. (See Rest.2d Torts, § 414; Hooker, supra,
27 Cal.4th at pp. 201–202, 115 Cal.Rptr.2d 853, 38 P.3d 1081 [incorporating Rest.2d Torts, § 414];
Rest.3d Torts, Liability for Physical and Emotional Harm, § 56 [modern version of Rest.2d Torts,
§ 414].) So “retained control” refers specifically to a hirer's authority over work entrusted to the
contractor, i.e., work the contractor has agreed to perform. For simplicity we will often call this
the “contracted work” — irrespective of whether it's set out in a written contract or arises from an
informal agreement. A hirer's authority over noncontract work — although potentially giving rise
to other tort duties — thus does not give rise to a retained control duty unless it has the effect of
*275  creating authority over the contracted work. 5  ***532  (See **498  Rest.3d Torts, supra,
§ 56, com. b, pp. 390–392.) Furthermore, a hirer's authority over the contracted work amounts to
retained control only if the hirer's exercise of that authority would sufficiently limit the contractor's
freedom to perform the contracted work in the contractor's own manner. (Id., com. c, p. 392; see,
e.g., Grahn v. Tosco Corp. (1997) 58 Cal.App.4th 1373, 1395, 68 Cal.Rptr.2d 806 [“the ‘control’
necessary to give rise to a duty of care under Restatement [Second of Torts] section 414” is “not
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simply general control over the premises,” but control “over the methods of the work or the manner
in which the contractor's employees perform the operative details of their tasks”], disapproved
on other grounds in Hooker, supra, 27 Cal.4th at p. 214, 115 Cal.Rptr.2d 853, 38 P.3d 1081 and
Camargo, supra, 25 Cal.4th at p. 1245, 108 Cal.Rptr.2d 617, 25 P.3d 1096; McDonald v. Shell
Oil Co. (1955) 44 Cal.2d 785, 790, 285 P.2d 902 [“the [hirer] may retain a broad general power
of supervision and control as to the results of the work so as to insure satisfactory performance
of the independent contract — including the right to inspect [citation], the right to stop the work
[citation], the right to make suggestions or recommendations as to details of the work [citation], the
right to prescribe alterations or deviations in the work [citation] — without” incurring a retained
control duty].)


5 Some line-drawing questions will of course arise when it comes to how generally or
specifically to understand the scope of the contracted work. Consistent with the Privette
presumption that the hirer delegates the responsibility to perform the contracted work safely,
we presume that scope encompasses at minimum the taking of reasonable precautions during
the performance of the work.
We also acknowledge that it will not always be easy to distinguish between (a) contracted
work over which the hirer retained control, and (b) noncontract work in which the contractor
had some involvement but which the hirer controlled to such a great extent that we would not
say it was entrusted to the contractor. For instance, it might be difficult to say whether the
hirer in Regalado v. Callaghan (2016) 3 Cal.App.5th 582, 207 Cal.Rptr.3d 712 (Regalado)
was performing the noncontract work of obtaining permits, or retaining control over the
permitting aspect of the contracted work. (See id. at pp. 587–588, 207 Cal.Rptr.3d 712.)


[13] The parties dispute whether Qualcomm retained control “over safety conditions at the
worksite,” a phrase we used in Hooker. (Hooker, supra, 27 Cal.4th at pp. 202, 215, 115 Cal.Rptr.2d
853, 38 P.3d 1081.) But the pivotal question here is whether the hirer retained a sufficient degree
of control over the manner of performing the contracted work. Hooker itself gave us no reason to
draw a meaningful distinction between control over the manner of performing the contracted work
and control “over safety conditions at the worksite,” because the hirer was alleged to have retained
control over the manner of performing the contracted work by retaining the right to take corrective
safety measures during the contractor's performance of the work entrusted to it. (Id. at p. 202, 115
Cal.Rptr.2d 853, 38 P.3d 1081.) And in any event, one might question whether it's even possible
to retain control over safety conditions without also retaining some control over the manner of
performing the contracted work. To the extent that “control *276  over safety conditions” (ibid.)
might be taken to mean control over the presence of preexisting hazards, though, as Sandoval
argues by implication, the phrase is unhelpful here. A hirer might be responsible for the presence of
a hazard and even convey an expectation that the contractor perform its work without eliminating
that hazard altogether, and yet leave the contractor ample freedom to accommodate that hazard
effectively in whatever manner the contractor sees fit. (See, e.g., Padilla, supra, 166 Cal.App.4th at
p. 671, 82 Cal.Rptr.3d 869 [hirer did not retain control by expecting contractor to work in presence
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of pressurized water pipe where hirer disclosed the pipe's condition and contractor had ample
freedom to perform its work in its own manner without contacting the pressurized pipe].) In such
instance, the hirer does not necessarily retain a sufficient degree of control over the contractor's
manner of performing the contracted work to constitute “retained control.”


***533  [14] What we decided in Hooker was that, even if hirers may owe unrelated third parties
a retained control duty based on retained control alone, hirers owe the contract workers a retained
control duty only with something more. Contract workers must prove that the hirer both retained
control and actually exercised that retained control in such a way as to affirmatively contribute to
the injury. (Hooker, supra, 27 Cal.4th at p. 202, 115 Cal.Rptr.2d 853, 38 P.3d 1081.)


[15]  [16]  [17] A hirer “actually exercise[s]” its retained control over the contracted work **499
when it involves itself in the contracted work “such that the contractor is not entirely free to do the
work in the contractor's own manner.” (Rest.3d Torts, supra, § 56, com. c, p. 392; see Thompson
v. Jess (Utah 1999) 979 P.2d 322, 327; Hooker, supra, 27 Cal.4th at p. 209, 115 Cal.Rptr.2d 853,
38 P.3d 1081 [endorsing an approach similar to Thompson’s].) In other words, the hirer must exert
some influence over the manner in which the contracted work is performed. Unlike “retained
control,” which is satisfied where the hirer retains merely the right to become so involved, “actual
exercise” requires that the hirer in fact involve itself, such as through direction, participation, or
induced reliance. 6  (See, e.g., Kinney v. CSB Construction, Inc. (2001) 87 Cal.App.4th 28, 39, 103
Cal.Rptr.2d 594 (Kinney) [a hirer's “mere failure to exercise a power to compel the [contractor] to
adopt safer procedures does not, without more, violate any duty owed to the [contract worker]”];
Hooker, supra, 27 Cal.4th at p. 209, 115 Cal.Rptr.2d 853, 38 P.3d 1081 [quoting and agreeing with
this passage in Kinney].)


6 Although “active participation” may be one way of exerting influence over the manner of
performance (Tverberg v. Fillner Construction, Inc. (2012) 202 Cal.App.4th 1439, 1446, 136
Cal.Rptr.3d 521 (Tverberg II); see Khosh, supra, 4 Cal.App.5th at p. 718, 208 Cal.Rptr.3d
699; Alvarez v. Seaside Transportation Services LLC (2017) 13 Cal.App.5th 635, 641, 221
Cal.Rptr.3d 119), it is not necessarily the only way. (See, e.g., Ray v. Silverado Constructors
(2002) 98 Cal.App.4th 1120, 1133–1134, 120 Cal.Rptr.2d 251 (Ray) [finding Hooker test
satisfied where hirer had contractually prohibited contractor from unilaterally undertaking a
crucial safety measure but was not actively participating in the contracted work at the time
of the injury].)


*277  [18]  [19]  [20] “Affirmative contribution” means that the hirer's exercise of retained
control contributes to the injury in a way that isn't merely derivative of the contractor's contribution
to the injury. (See Hooker, supra, 27 Cal.4th at p. 212, 115 Cal.Rptr.2d 853, 38 P.3d 1081 [hirer
liability based on affirmative contribution does not merely “ ‘ “derive[ ] from the ‘act or omission’
of the hired contractor” ’ ”].) Where the contractor's conduct is the immediate cause of injury,
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the affirmative contribution requirement can be satisfied only if the hirer in some respect induced
— not just failed to prevent — the contractor's injury-causing conduct. (See, e.g., Kinney, supra,
87 Cal.App.4th at p. 36, 103 Cal.Rptr.2d 594 [requiring that the hirer “induc[e] [the contractor's]
injurious action or inaction through actual direction, reliance on the hirer, or otherwise”]; Hooker,
at p. 211, 115 Cal.Rptr.2d 853, 38 P.3d 1081 [quoting and agreeing with this passage in Kinney];
McKown v. Wal-Mart Stores, Inc. (2002) 27 Cal.4th 219, 225, 115 Cal.Rptr.2d 868, 38 P.3d 1094
[finding affirmative contribution where hirer “requested” that contractor use faulty equipment,
thus at least in part inducing the contractor's decision to use it].) It is not enough for the hirer's
exercise of control to incidentally give the hirer the opportunity to prevent the contractor's injury-
causing conduct. (See ***534  Hooker, at p. 214, 115 Cal.Rptr.2d 853, 38 P.3d 1081 [finding
no affirmative contribution where the onsite hirer had the authority and opportunity to stop the
contractor from allowing traffic across the overpass, but did not induce the contractor to allow
such traffic — the hirer merely “permitted” the traffic].)


[21] A hirer's conduct also satisfies the affirmative contribution requirement where the hirer's
exercise of retained control contributes to the injury independently of the contractor's contribution
(if any) to the injury. (See, e.g., Hooker, at p. 212, fn. 3, 115 Cal.Rptr.2d 853, 38 P.3d 1081
[observing that hirer liability would be appropriate where “the hirer promises to undertake a
particular safety measure, then ... negligent[ly] fail[s] to do so”]; Ray, supra, 98 Cal.App.4th at
pp. 1133–1134, 120 Cal.Rptr.2d 251 [finding Hooker liability where hirer prohibited contractor
from erecting road barricade that might have prevented injury].)


[22]  [23] The critical factor here is the relationship between the hirer's conduct and the
contractor's conduct, not whether the hirer's conduct, assessed in isolation, can be described as
“affirmative conduct.” (Madden v. Summit View, Inc. (2008) 165 Cal.App.4th 1267, 1276, 81
Cal.Rptr.3d 601.) Importantly, neither “actual exercise” nor “affirmative contribution” requires
that the hirer's negligence (if any) consist of an affirmative act. **500  The hirer's negligence may
take the form of any act, course of conduct, or failure to take a reasonable precaution that is within
the scope of its duty under Hooker. (See Rest.3d Torts, supra, § 3, com. c, pp. 29–30; Hooker,
supra, 27 Cal.4th at p. 212, fn. 3, 115 Cal.Rptr.2d 853, 38 P.3d 1081 [noting that a hirer may be
liable based on failing to undertake a promised safety measure]; Ray, supra, 98 Cal.App.4th at
pp. 1133–1134, 120 Cal.Rptr.2d 251 [finding triable issue on affirmative contribution where hirer
retained exclusive authority over road barricades and failed to erect barricade around fallen debris
that contractor was trying to clear when injury occurred].)


*278  [24] Contrary to the Court of Appeal's reasoning (Sandoval, supra, 28 Cal.App.5th at p.
417, 239 Cal.Rptr.3d 269; see also Regalado, supra, 3 Cal.App.5th at pp. 594–595, 207 Cal.Rptr.3d
712), affirmative contribution is a different sort of inquiry than substantial factor causation. For
instance, a fact finder might reasonably conclude that a hirer's negligent hiring of the contractor
was a substantial factor in bringing about a contract worker's injury, and yet negligent hiring is
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not affirmative contribution because the hirer's liability is essentially derivative of the contractor's
conduct. (See Camargo, supra, 25 Cal.4th at p. 1238, 108 Cal.Rptr.2d 617, 25 P.3d 1096 [applying
the Privette doctrine to reject negligent hiring as a theory under which contract workers may sue
hirers]; Hooker, supra, 27 Cal.4th at pp. 211–212, 115 Cal.Rptr.2d 853, 38 P.3d 1081 [contrasting
affirmative contribution with Camargo].) Conversely, affirmative contribution does not itself
require that the hirer's contribution to the injury be substantial.


[25] If a plaintiff proves that the hirer actually exercised retained control in a way that affirmatively
contributed to the contract worker's injury, the plaintiff establishes that the hirer owed the contract
worker a duty of reasonable care as to that exercise of control. (Cf. Rest.3d Torts, supra, § 56,
subd. (b).) 7  The Privette doctrine ***535  does not bar liability. (See Hooker, supra, 27 Cal.4th
at pp. 211–212, 115 Cal.Rptr.2d 853, 38 P.3d 1081.)


7 We emphasize that the test we articulated in Hooker establishes only whether the hirer owed
a duty to the contract worker. (See Kinney, supra, 87 Cal.App.4th at p. 39, 103 Cal.Rptr.2d
594.) The Hooker test does not establish, for instance, whether the hirer's conduct was
negligent, whether the hirer's negligence was a substantial factor in causing the injury, or
what the comparative level of fault may have been between the hirer and the contractor.
(Contra, Padilla, supra, 166 Cal.App.4th at p. 670, 82 Cal.Rptr.3d 869.)


[26] Imposing this duty on the hirer where Hooker’s test is satisfied is consistent with the strong
policy of delegation that undergirds the Privette doctrine. (See SeaBright, supra, 52 Cal.4th
at p. 596, 129 Cal.Rptr.3d 601, 258 P.3d 737.) A hirer's mere authority to prevent or correct
a contractor's unsafe practices (retained control) does not, without more, limit the contractor's
delegated control over the work. But to the extent that the hirer exerts influence over the contracted
work such that the contractor is not entirely free to perform the work in the contractor's own manner
(actual exercise), the hirer does limit the contractor's delegated control. Still, we impose a duty only
where that limitation itself contributed to the worker's injury (affirmative contribution), rather than
where that limitation incidentally created an opportunity for the hirer to prevent the contractor's
injury-causing conduct. (See Hooker, supra, 27 Cal.4th at pp. 211–212, 115 Cal.Rptr.2d 853,
38 P.3d 1081; Kinsman, supra, 37 Cal.4th at pp. 671–672, 36 Cal.Rptr.3d 495, 123 P.3d 931
[explaining the holdings in Ray, supra, 98 Cal.App.4th 1120, 120 Cal.Rptr.2d 251 and Austin v.
Riverside Portland Cement Co. (1955) 44 Cal.2d 225, 282 P.2d 69 in terms of limited delegation].)


*279  Imposing a duty on the hirer under these limited circumstances also furthers at least three
of the major tort law goals underlying the policy of delegation we detailed in our past cases
applying Privette. First, Hooker’s rule should tend to improve worksite safety, because it generally
discourages hirer involvement in contracted work. This is preferable because we presume the
contractor is best situated to prevent contract worker injury given its relative proximity to the work,
superior expertise and resources, ability to internalize costs, and relationship with the workers.
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(See **501  Hooker, supra, 27 Cal.4th at p. 213, 115 Cal.Rptr.2d 853, 38 P.3d 1081; Rest.3d Torts,
supra, § 57, com. c, p. 392.) At the same time, the rule incentivizes the hirer to use reasonable
care when the hirer does get involved. (See Hooker, at p. 213, 115 Cal.Rptr.2d 853, 38 P.3d 1081.)
Second, the rule distributes liability equitably as between the hirer and the contractor. Where the
hirer's contribution to an injury is merely derivative of the contractor's, it seems unfair to subject
the hirer to tort liability while workers’ compensation shields the contractor — not so where the
hirer induces or independently contributes to the injury. (See Hooker, at pp. 204, 210–214, 115
Cal.Rptr.2d 853, 38 P.3d 1081; Toland, supra, 18 Cal.4th at p. 267, 74 Cal.Rptr.2d 878, 955 P.2d
504; Privette, supra, 5 Cal.4th at p. 701, 21 Cal.Rptr.2d 72, 854 P.2d 721; see also Rest.3d Torts,
§ 57, com. c, p. 392.) Finally, Hooker’s rule tends to strike an appropriate balance between victim
compensation and socially undesirable hirer burdens, avoiding a tort scheme that might lead hirers
to impose inappropriate safety requirements (see Rest.3d Torts, § 56, com. b, pp. 390–392) or
avoid assigning dangerous jobs to those with the necessary expertise (see Privette, at p. 700, 21
Cal.Rptr.2d 72, 854 P.2d 721).


2.


[27] In this case, substantial evidence does not support the conclusion that Qualcomm both
retained control over some part of TransPower's work and actually ***536  exercised that control
in a manner that affirmatively contributed to Sandoval's injury. Sandoval's arguments implicate
four distinct theories regarding how the evidence establishes these elements. Two of these theories
fall short of establishing retained control. The third fails for lack of an actual exercise of retained
control. And the fourth lacks any showing of affirmative contribution. We address each in turn.


Contrary to Sandoval's primary argument, Qualcomm did not owe him a retained control duty
respecting the power-down process itself. Qualcomm's control over the power-down process was
not “retained control” over contracted work, because the power-down process was not within the
scope of work Qualcomm had entrusted to TransPower. True: Qualcomm directed TransPower
to observe the power-down process. And it asked TransPower to confirm that TransPower was
satisfied with Qualcomm's performance of the power-down process. Qualcomm nonetheless
stopped short of offering — and TransPower never agreed — that TransPower take responsibility
for actually *280  performing the power-down process. Nor is it enough here that the power-down
process was a necessary precondition for TransPower's work, or that both the power-down process
and TransPower's work were essential components of a single larger job. Instead, Qualcomm's
performance of the power-down process implicates a retained control duty only to the extent
that performance actually resulted in retained control over the work Qualcomm did entrust to
TransPower: the inspection of the main cogen circuit. 8
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8 As we determined above, Qualcomm ceased performing the power-down process and turned
over control of the worksite well before Sandoval's injury. This case does not present, and
thus we do not address, the issue of a hirer performing noncontract work and the contractor
performing contracted work at the same time. (See, e.g., Tverberg II, supra, 202 Cal.App.4th
at pp. 1442–1443, 136 Cal.Rptr.3d 521 [hirer (through another subcontractor) performing
bollard hole work at same time plaintiff contractor performed canopy construction work].)


Although Qualcomm's performance of the power-down process arguably limited TransPower's
own freedom to power down additional circuits during its inspection, Sandoval's Hooker claim
on this basis still fails to establish that Qualcomm retained control. To wit: On the evidence
here, Qualcomm did not retain control over the inspection of the main cogen circuit merely by
keeping certain other circuits live. Qualcomm's creation of this condition at the worksite imposed
too little a degree of control over TransPower's manner of performing the inspection. Even if
Qualcomm could be said to have conveyed an expectation that TransPower perform its work
in the presence of live circuits, TransPower was aware of and had ample freedom within the
scope of its entrusted work to accommodate the presence of the live circuits effectively in its own
manner, particularly since they were safely covered by bolted-on **502  protective panels and not
relevant to TransPower's inspection. Qualcomm did not retain control over the inspection merely
by declining to shut down these circuits or to give TransPower the authority to do so. (See Padilla,
supra, 166 Cal.App.4th at p. 671, 82 Cal.Rptr.3d 869 [finding that hirer did not retain control
by expecting contractor to work in presence of pressurized water pipe where hirer disclosed the
pipe's condition and contractor had ample freedom to perform its work in its own manner without
contacting the pressurized pipe].) It is not enough to say that the presence of live circuits pertained
to “safety conditions at the worksite.” Under the circumstances here, Qualcomm's control over
what was and what was not ***537  powered down did not constitute retained control over the
contracted work.


Qualcomm may have had authority — by virtue of performing the power-down process or
otherwise — to require specific precautions during the inspection, but even if so, Qualcomm did
not “actually exercise” that authority. *281  Even assuming that Qualcomm retained control 9


by retaining the authority to require or provide such precautions — e.g., supervision, a personal
warning for Sandoval, arc flash protection suits, barricades, and/or additional warning signage
— TransPower remained entirely free to implement (or not) any of these precautions in its
own manner, issues over which Qualcomm exerted no influence. Although Sandoval argues that
Qualcomm's performance of the power-down process gave rise to a “duty” on Qualcomm's part
to take these precautions, he does not argue — nor is there any indication in the evidence — that
Qualcomm's performance of the power-down process induced TransPower's failure to take any of
these precautions itself. Likewise, that Qualcomm may have previously supervised TransPower's
work does not establish, in this case, that Qualcomm induced TransPower's reliance on Qualcomm
supervision. Sharghi's uncontradicted testimony established that the reason TransPower did not
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request or wait for Qualcomm's supervision was that Sharghi felt “in charge,” “knew what
[he was] doing,” and didn't “need” a monitor. That Qualcomm's employees may have been
trained to provide personal warnings to everyone in the room, or that Qualcomm's managers and
experts may have considered such warnings “critical,” does not establish that Qualcomm induced
TransPower's reliance on Qualcomm to provide them. (Sandoval, supra, 28 Cal.App.5th at p.
418, 239 Cal.Rptr.3d 269.) Substantial evidence does not support the conclusion that Qualcomm
actually exercised its retained control with regard to any of these precautions.


9 Given this assumption, we decline to resolve whether the doctrines of waiver or invited error
preclude Qualcomm from contesting that it retained control over at least some parts of the
inspection.


Qualcomm did take one critical precaution, though Sandoval contends it was insufficient:
Qualcomm left the bolted-on protective covers over all of the live circuits. But even if Qualcomm
could be said to have retained and actually exercised control over the inspection by implementing
this precaution, there is no evidence that Qualcomm thereby “affirmatively contributed” to
Sandoval's injury. Qualcomm's decision to leave bolted-on protective covers in place certainly did
not induce TransPower's decision to open them. Nor does the evidence suggest that Qualcomm
otherwise induced that decision by, for instance, misrepresenting to TransPower the live condition
of the GF-5 circuit. Qualcomm merely failed to prevent TransPower from opening the back GF-5
panel. Substantial evidence thus does not support the conclusion that Qualcomm affirmatively
contributed to Sandoval's injury through any exercise of control over the bolted-on protective
panels.


In this situation, Qualcomm owed Sandoval no injury-prevention tort duty. By turning over
control of the worksite, Qualcomm presumptively delegated to TransPower any preexisting duties
Qualcomm otherwise owed Sandoval. As noted above, this case does not fall within the concealed
hazards *282  exception to Privette’s general bar to hirer liability. Nor does any substantial
evidence support application of the retained control exception. Qualcomm is therefore entitled to
judgment notwithstanding the verdict.


**503  ***538  D.


[28] Complex tort law concepts like the retained control exception to the Privette doctrine
ultimately get explained to juries by way of standardized pattern jury instructions. This case raised
the question of whether the CACI No. 1009B pattern jury instruction adequately instructs juries
on the necessary elements of a Hooker claim. It does not.
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The pattern version of CACI No. 1009B provides: “[Name of plaintiff] claims that [he/
she/nonbinary pronoun] was harmed by an unsafe condition while employed by [name of plaintiff's
employer] and working on [name of defendant]’s property. To establish this claim, [name of
plaintiff] must prove all of the following: [¶] 1. That [name of defendant] [owned/leased/occupied/
controlled] the property; [¶] 2. That [name of defendant] retained control over safety conditions at
the worksite; [¶] 3. That [name of defendant] negligently exercised [his/her/nonbinary pronoun/
its] retained control over safety conditions by [specify alleged negligent acts or omissions]; [¶] 4.
That [name of plaintiff] was harmed; and [¶] 5. That [name of defendant]’s negligent exercise of
[his/her/nonbinary pronoun/its] retained control over safety conditions was a substantial factor in
causing [name of plaintiff]’s harm.” 10


10 The trial court in this case gave a modified version of the CACI No. 1009B instruction
as follows: “Martin Sandoval claims that he was harmed by an unsafe condition while
employed by ROS Electrical and working on Qualcomm's property. To establish this claim,
Martin Sandoval must prove all of the following: [¶] 1. That Qualcomm owned the property;
[¶] 2. That Qualcomm retained control over safety conditions at the worksite; [¶] 3. That
Qualcomm negligently exercised its retained control over safety conditions concerning the
main cogen cabinet inspection; [¶] 4. That Martin Sandoval was harmed; and [¶] 5. That
Qualcomm's negligent exercise of its retained control over safety conditions was a substantial
factor in causing Martin Sandoval's harm.”


We observe at the outset that the pattern instruction improperly mixes the Privette exceptions we
recognized in Kinsman and Hooker. It does so by including as an element of the Hooker theory
that the defendant owned or controlled the property on which the incident occurred. Although the
concealed hazards exception we elucidated in Kinsman applied only to landowner-hirers, no such
limit governs the retained control exception we recognized in Hooker.


*283  To establish a duty under Hooker, a plaintiff must establish (1) that the hirer retained control
over the manner of performance of some part of the work entrusted to the contractor; and (2)
that the hirer actually exercised its retained control over that work in a way that affirmatively
contributed to the plaintiff's injury. The CACI instruction need not replicate these exact words, but
its instructions must be consistent with the meaning of these terms as we have clarified them in
this opinion. Whether the hirer “retained control over safety conditions at the worksite” (CACI
No. 1009B) does not properly capture whether the hirer retained control over the manner of
performance of some part of the work entrusted to the contractor. Whether the hirer “negligently
exercised [its] retained control over safety conditions” (ibid.) does not properly capture whether
the hirer actually exercised its retained control. And whether the hirer's “negligent exercise of [its]
retained control over safety conditions was a substantial factor in causing [plaintiff]’s harm” (ibid.)
does not properly capture whether the hirer's exercise of retained control affirmatively contributed
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to the plaintiff's injury. 11  The Judicial ***539  Council and its Advisory Committee on Civil Jury
Instructions should update this instruction with suitable language consistent with this opinion.


11 We leave it to the Judicial Council to determine how to convey the distinct negligence and
causation elements of the cause of action, once it has revised the duty element in accordance
with this opinion.


III.


The plaintiff sustained atrocious injuries that could have been prevented. But a rule subjecting
Qualcomm to tort liability merely for failing to prevent those injuries could easily lead to
more, rather than fewer, injuries in future cases. For instance, making the hirer liable under the
circumstances presented **504  here might incentivize hirers to impose and enforce requirements
on their contractors that — owing to the hirer's more limited expertise and experience — actually
impede the contractor's ability to do the job safely. Or it might discourage hirers from engaging
more expert contractors at all.


We retain here the balance struck in our past decisions recognizing a rule that hirers who fully and
effectively delegate work to a contractor owe no tort duty to that contractor's workers. The same
rule also provides that hirers may be liable for a failure to use reasonable care when they withhold
critical information or actually exercise retained control in a way that affirmatively contributes to
the injury. Applying this rule here, we conclude that Qualcomm owed Sandoval no tort duty. We
reverse the *284  judgment of the Court of Appeal and remand with instructions to remand to the
trial court to enter judgment for Qualcomm notwithstanding the verdict.


We Concur:


CANTIL-SAKAUYE, C.J.


CORRIGAN, J.


LIU, J.


KRUGER, J.


JENKINS, J.


FEUER, J. *
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* Associate Justice of the Court of Appeal, Second Appellate District, Division Seven,
assigned by the Chief Justice pursuant to article VI, section 6 of the California Constitution.
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218 F.R.D. 619
United States District Court,


E.D. Wisconsin.


Albert SCHMIDT and Sandy Bond on behalf of
themselves and all others similarly situated, Plaintiffs,


v.
UNITED STATES DEPARTMENT OF VETERANS AFFAIRS
and Anthony Principi, Secretary of the United States Department
of Veterans Affairs, acting in his official capacity, Defendants.


No. 00–C–1093.
|


Sept. 30, 2003.


Synopsis
Veterans Administration (VA) employees brought putative class action against the VA, alleging
that the VA violated the employees' rights under the Privacy Act by disclosing their Social Security
numbers (SSNs) on VA computer system to employees who had no need for the SSNs. On cross-
motions for summary judgment, the District Court, Stadtmueller, J., held that: (1) arbitrator's
decision that the VA violated a collective bargaining agreement right-to-privacy provision which
mirrored the Privacy Act did not have collateral estoppel or res judicata effect on district court
on issue whether the VA violated the Privacy Act; (2) evidence failed to establish a disclosure as
required to show violation of Privacy Act provision barring agency disclosure of certain personal
records; (3) any disclosure that might have occurred did not violate the disclosure provision absent
any showing that the employees viewing the records did not need to know the other employees'
SSNs in the course of carrying out their duties; (4) fact issue as to whether VA employees suffered
adverse effect barred summary judgment on claim that VA violated Privacy Act provision requiring
an agency that maintains a system of records to protect the security, confidentiality, and integrity
of the records; (5) neither VA's placing of employees' SSNs on employee computer system, nor its
failure to keep employee records separate from patient records, was a willful or intentional failure
to appropriately protect the confidentiality of their records, as required for recovery of damages
under Privacy Act; (6) fact issues as to whether VA's failure to install patches on computer system
to allow tracing of a user's access to the SSNs of certain employees was a willful or intentional
failure to appropriately protect the confidentiality of their records barred summary judgment on
that claim; (7) plaintiffs who could show adverse effect were entitled to statutory damages without
showing actual damages; and (8) class certification was inappropriate.


Ordered accordingly.
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Procedural Posture(s): Motion for Summary Judgment.


West Headnotes (19)


[1] Labor and Employment Matters concluded
Arbitrator's decision in proceeding brought under Veterans Administration (VA)
employees' collective bargaining agreement (CBA) that the VA violated a right-to-privacy
provision in the CBA, which prohibited the same practices outlawed in the Privacy Act
of 1974, did not have collateral estoppel or res judicata effect on district court, in putative
class action against the VA by VA employees alleging that the VA violated the employees'
rights under the Privacy Act by disclosing their Social Security numbers (SSN) on a VA
computer system, on issue whether the VA violated the Privacy Act. 5 U.S.C.A. § 552a.


[2] Federal Civil Procedure Matters considered
District court would not consider, on cross-motions for summary judgment in putative
class action against the Veterans Administration (VA) by VA employees alleging that the
VA violated the employees' rights under the Privacy Act, whether the VA violated Section
7 of the Privacy Act, where the complaint only alleged the VA violated Section 552a of
the Privacy Act and contained no allegations which would place the VA on notice that it
was raising a violation of Section 7 of the Privacy Act. 5 U.S.C.A. § 552a.


[3] Records Access and Disclosure
The term “disclose,” as used in Privacy Act provision barring agency disclosure of certain
personal records, means the placing into the view of another information which was
previously unknown. 5 U.S.C.A. § 552a(b)(1).


4 Cases that cite this headnote


[4] Records Access and Disclosure
The collective phrase “disclose ... to any person [or] ... agency,” as used in Privacy Act
provision barring agency disclosure of certain personal records, requires that a disclosure
actually occurred. 5 U.S.C.A. § 552a(b)(1).


1 Cases that cite this headnote
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[5] Federal Civil Procedure Records, disclosure, and privacy, cases involving
District court would not presume, on cross-motions for summary judgment in putative
class action against the Veterans Administration (VA) by VA employees alleging that
the VA violated the employees' rights under the Privacy Act by disclosing their Social
Security numbers (SSN) on a VA computer system to employees who had no need for
the SSNs, that any VA employee actually viewed the plaintiffs' SSNs, and thus that any
disclosure occurred as required to establish violation of Privacy Act provision barring
agency disclosure of certain personal records, absent any evidence that it was inevitable
that a user of the VA computer system actually viewed the plaintiffs' SSNs. 5 U.S.C.A.
§ 552a(b)(1).


[6] Records Social Security information
Even if court presumed that users of Veterans Administration (VA) computer system
viewed other VA employees' Social Security numbers (SSNs) on the system so as to
constitute a disclosure within meaning of Privacy Act provision barring agency disclosure
of certain personal records, the disclosure did not violate the Act absent any showing that
the employees viewing the records did not need to know the other employees' SSNs in the
course of carrying out their duties, given evidence that users needed to access employee
records as well as patient records via the computer system in case an employee needed
emergency medical treatment at the VA. 5 U.S.C.A. § 552a(b)(1).


[7] Records Records Concerning Individuals;  Privacy and Confidentiality
An individual shows she suffered an “adverse effect,” as required to bring an action against
an agency for violation of the Privacy Act, by pointing to evidence in the record which
indicates (1) she suffered some sort of cognizable injury, and (2) there is a causal nexus
between the injury and the violation of the Act. 5 U.S.C.A. § 552a(g)(1)(D).


[8] Records Records Concerning Individuals;  Privacy and Confidentiality
Emotional trauma, which can take the form of stress, embarrassment, and emotional
anguish, constitutes an “adverse effect,” as required to bring an action against an agency
for violation of the Privacy Act. 5 U.S.C.A. § 552a(g)(1)(D).


[9] Records Records Concerning Individuals;  Privacy and Confidentiality
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For there to be a causal link between an individual's injury and an agency's violation of
the Privacy Act, for purpose of establishing an “adverse effect” as required to bring an
action against an agency for violation of the Act, the injury necessarily must be distinct
and independent from the violation of the Act itself. 5 U.S.C.A. § 552a(g)(1)(D).


[10] Federal Civil Procedure Records, disclosure, and privacy, cases involving
Genuine issue of material fact existed as to whether Veterans Administration (VA)
employees suffered an adverse effect as a result of the VA's alleged violation of Privacy Act
provision requiring an agency that maintains a system of records to protect the security,
confidentiality, and integrity of the records, precluding summary judgment in employees'
action against the VA for violation of that provision by disclosing their Social Security
numbers (SSN) on a VA computer system. 5 U.S.C.A. § 552a(e)(10), (g)(1)(D).


[11] Records Social Security information
Veterans Administration's (VA) placing of employees' Social Security numbers (SSNs) on
computer system which could be accessed by authorized VA personnel was not a willful or
intentional failure to appropriately protect the confidentiality of their records, as required
for recovery of damages under the Privacy Act by employees whose SSNs were placed
on the system, where users needed to access employee records as well as patient records
via the computer system in case an employee needed emergency medical treatment at the
VA. 5 U.S.C.A. § 552a(g)(1)(D), (g)(4).


[12] Records Social Security information
Veterans Administration's (VA) displaying the entire 9–digit Social Security number
(SSN) of employees, rather than only the last four digits of the SSN, on computer system
which could be accessed by authorized VA personnel, was not a willful or intentional
failure to appropriately protect the confidentiality of their records, as required for recovery
of damages under the Privacy Act by employees whose SSNs were placed on the
system, where only displaying the last 4 digits of an SSN would lead to the potential
misidentification of a patient. 5 U.S.C.A. § 552a(g)(1)(D), (g)(4).


[13] Records Social Security information
Veterans Administration's (VA) failure to keep employee records separate from patient
records, on computer system which could be accessed by authorized VA personnel and
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which included employees' Social Security numbers (SSNs), through use of key system
patch or use of separate database, was not a willful or intentional failure to appropriately
protect the confidentiality of their records, as required for recovery of damages under the
Privacy Act by employees whose SSNs were placed on the system; VA concluded that
separate databases would not provide same quality of care as combined database, and
believed key system would risk denying VA emergency medical personnel access to the
employee's records in case of a medical emergency. 5 U.S.C.A. § 552a(g)(1)(D), (g)(4).


[14] Federal Civil Procedure Records, disclosure, and privacy, cases involving
Genuine issues of material fact existed as to whether Veterans Administration's (VA)
failure to install patches, on computer system which could be accessed by authorized VA
personnel and which included employees' Social Security numbers (SSNs), which would
trace a user's access to the SSNs of certain employees, was a willful or intentional failure
to appropriately protect the confidentiality of their records, precluding summary judgment
in action against the VA for damages under the Privacy Act by employees whose SSNs
were placed on the system. 5 U.S.C.A. § 552a(g)(1)(D), (g)(4).


[15] Records Social Security information
Veterans Administration's (VA) failure to monitor the hits on sensitive records on a daily
basis, on computer system which could be accessed by authorized VA personnel and which
included employees' Social Security numbers (SSNs), after implementation of upgrade
which allowed tracing of a user's access on the system, was not a willful or intentional
failure to appropriately protect the confidentiality of their records, as required for recovery
of damages under the Privacy Act by employees whose SSNs were placed on the system;
sensitive hits could number in the thousands every day, and there was no evidence to show
that confidentiality and security were significantly jeopardized when only some, but not
all, of the sensitive hits were reviewed. 5 U.S.C.A. § 552a(g)(1)(D), (g)(4).


[16] Records Persons entitled to pursue proceedings;  standing
A “person entitled to recovery,” within meaning of Privacy Act statutory damages
provision, is anyone who can show they suffered an adverse effect as a result of an agency's
intentional and willful violation of the Act, not merely someone who can show actual
damages. 5 U.S.C.A. § 552a(g)(4)(A).
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[17] Federal Civil Procedure Employees
Rule permitting maintenance of a class action if the party opposing the class has acted or
refused to act on grounds generally applicable to the class, thereby making appropriate
final injunctive relief or corresponding declaratory relief with respect to the class as
a whole, did not permit class action against the Veterans Administration (VA) by VA
employees alleging that the VA violated the employees' rights under the Privacy Act, where
the employees' allegations only entitled them to relief under damages provision of the Act.
5 U.S.C.A. § 552a(g)(4)(A); Fed.Rules Civ.Proc.Rule 23(b)(2), 28 U.S.C.A.


[18] Federal Civil Procedure Employees
Individual questions of fact as to whether, for purposes of establishing a violation of the
Privacy Act, the Veterans Administration (VA) actually disclosed the records of individual
putative class members to a person or any agency that did not need the record, and
whether any of the individual putative class members suffered an adverse effect as a result,
precluded certification of class of VA employees, whose Social Security numbers (SSNs)
the VA allegedly disclosed on a VA computer system, in action against the VA for violation
of the Privacy Act, under rule permitting class certification where questions of law or
fact common to the members of the class predominate over any questions affecting only
individual members. 5 U.S.C.A. § 552a(g)(1)(D); Fed.Rules Civ.Proc.Rule 23(b)(3), 28
U.S.C.A.


2 Cases that cite this headnote


[19] Federal Civil Procedure Identification of class;  subclasses
Any proposed class must be clearly defined in order to make it administratively feasible
for the court to determine whether a particular individual is a member. Fed.Rules
Civ.Proc.Rule 23, 28 U.S.C.A.


1 Cases that cite this headnote


Attorneys and Law Firms


*622  Kurt C. Kobelt, Lawton & Cates, Madison, WI, for plaintiffs.


Michael T. Newman, Susan M. Knepel, Thomas P. Schneider, U.S. Department of Justice, Office
of U.S. Attorney, Milwaukee, WI, for defendants.



http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I06864e73541211d9a99c85a9e6023ffa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170Ak184/View.html?docGuid=I06864e73541211d9a99c85a9e6023ffa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5400000016b65

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_c0ae00006c482

http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I06864e73541211d9a99c85a9e6023ffa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170Ak184/View.html?docGuid=I06864e73541211d9a99c85a9e6023ffa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_6eb10000cc6a3

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d801000002763

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_d801000002763

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I06864e73541211d9a99c85a9e6023ffa&headnoteId=200370251301820210215072536&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I06864e73541211d9a99c85a9e6023ffa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170Ak176/View.html?docGuid=I06864e73541211d9a99c85a9e6023ffa&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I06864e73541211d9a99c85a9e6023ffa&headnoteId=200370251301920210215072536&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0150817601&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218813801&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0114544101&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0199132701&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Schmidt v. U.S. Dept. of Veterans Affairs, 218 F.R.D. 619 (2003)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


Thomas J. Cunningham, Drexel Hill, PA, pro se movant.


ORDER


STADTMUELLER, District Judge.


Plaintiffs Albert Schmidt and Sandy Bond filed this class action on behalf of themselves and all
others similarly situated alleging the United States Department of Veterans Affairs (“VA”) violated
their rights under Section 552a of the Privacy Act of 1974, 5 U.S.C. § 552a, as amended, by
unlawfully disclosing the social security numbers (“SSNs”) of its employees.


Both parties have filed motions for summary judgment pursuant Fed.R.Civ.P. 56. *623  The
plaintiffs' motion seeks a judgment from the court that the VA violated Section 7 of the Privacy Act
as well as Sections 552a(b), (d)(2), and (e)(10). The plaintiffs argue they are entitled to declaratory
relief pursuant to Section 552a(g)(2)(A) and monetary relief in the amount of $1000 each plus costs
and attorney fees pursuant to Section 552a(g)(4)(A)-(B). The VA's motion for summary judgment
seeks the dismissal of the claims raised in the plaintiffs' complaint.


The plaintiffs have also filed a motion for class certification, and the VA has moved to strike the
plaintiffs' class-action allegations. Finally, the parties have filed seven other motions-all of which
are unopposed: the VA has moved to strike plaintiffs' request for a jury trial, to dismiss Anthony
J. Principi as a party, to permit it to file an oversized brief, to file an oversized reply brief, and to
file a combined reply brief and sur-reply brief; the plaintiffs have moved the court twice to permit
them to file a brief which exceeds the page limitations required by the local rules of this court. The
matters are fully briefed, and the court will now address the merits of each motion.


FACTUAL BACKGROUND


The VA is an agency of the United States government. It operates a hospital in Milwaukee,
Wisconsin, which is in the Eastern District of Wisconsin. The VA provides health care benefits via
its health care system, which includes 163 medical centers, over 850 outpatient clinics, 137 nursing
homes, 43 domiciliary centers, and 73 home care programs. As of January 31, 2002, the Veterans
Health Administration (VHA) had over 200,000 employees. Many of the employees are veterans
who receive their medical treatment at VA Medical Centers (“VAMCs”) throughout the country.


VMACs do not serve or deliver health care to non-veterans except in isolated instances, such as
medical emergencies. VMACs do, however, operate individual employee health clinics. Employee
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health clinics administer pre-employment tuberculosis tests to employees and administer other
routine treatments such as flu shots. Employee health clinics are equipped to treat employees
for minor medical problems, such as headaches or other work-related injuries, but they are not
equipped to handle medical emergencies. Emergencies are typically handled in the Emergency
Room or the Urgent Care Clinic of a VAMC.


In the 1980s, the VHA developed an electronic health care system called the Decentralized
Hospital Computer Program (“DHCP”) for the purpose of placing patients' medical records on
computer files. The DHCP system was installed at each VAMC. Some, but not all, VAMCs placed
the records of employees who received medical treatment at VA facilities on the DHCP system.
Many VA employees are also veterans and receive medical treatment at the VAMCs. The fact that
employee health records were being added to the computer system was published in the Federal
Register wherein it stated “records are received by the employee's name, date of birth, social
security number, or any combination of those identifiers.” (53 F.R. 19085.) In 1996, the DHCP
system was upgraded and renamed the Veterans Health Information Systems and Technology
Architecture (“VistA”).


In December 1997, the VA introduced new software called the Computerized Patient Records
System (“CPRS”). This software allowed a user to access VistA patient medical information. The
installation of the CPRS software and updates were mandatory at each VAMC. Before February
2000, the CPRS system worked in the following manner: A CPRS user could locate the records of a
particular patient on the VistA database through either CPRS GUI or through CPRS List Manager,
which was an inferior version of CPRS GUI. If the user was on CPRS GUI, she could find a patient
by entering the patient's entire last name, any part of the last name, the patient's entire SSN, or the
last four numbers of the SSN. If a user entered the patient's entire SSN, the system would bring up
only that patient. If a user entered the patient's entire last name, the *624  system would bring up
all patients with the same last name. If the user entered the letters “SMIT” in an effort to locate a
patient whose last name was “SMITHSON,” the system would bring up all patients in the system
with last names starting with SMIT, such as SMITH, SMITHSON, and SMITTON. If the user
entered the last four numbers of the patient's SSN, the system would bring up all patients with the
same last four numbers in their SSNs. In all instances where more than one name was brought
up, the user could locate the desired patient by scrolling down the list of names. When the user
scrolled on a particular patient, that patient's social security number and date of birth automatically
appeared on the screen. Once the user found the patient she was looking for, she could click on the
name to open up the patient's medical record. If the patient also happened to be a VA employee,
the medical record was considered “sensitive,” and a warning screen appeared advising the user
once the medical record was opened, the access to the record would be traced and the user would
be subjected to sanctions for misuse of the information. The tracer was an electronic mail message
which was sent to a specific mail group which included the Information Security Officer (“ISO”)
at the VA facility. The VA facility ISO was able to review tracer messages to determine whether
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there had been inappropriate access. For purposes of this case, the important thing to note is that
before February 2000, the tracer did not begin until after the user decided to open the medical
record. There was no tracer if the user merely viewed the employee's SSN and did not open the
medical record.


Prior to February 2000, a user could locate a patient on CPRS List Manager by typing in the
patient's name. If there was only one patient with the name entered, the patient's information was
immediately accessed, and an introductory screen appeared with the patient's name, SSN, date of
birth, and veteran status. If there was more than one patient with the name entered, the system
brought up the names of other patients with the same names along with their SSNs, dates of birth,
and veterans status. The user then could select the particular patient she was looking for from the
list of names on the screen.


After February 2000, the CPRS system at the VAMC in Leavenworth, KS, was changed so the
user could no longer view the SSN or date of birth of a VA employee whose eligibility for health
care services was her employee status until the user decided to open the medical record-an action
which was traced. On February 10, 2000, a similar system was installed at all VAMCs. The CPRS
system was again modified in 2001 to similarly mask the SSNs and dates of birth of VA employees
whose primary eligibility for health care treatment was their veteran status.


In 1993, the General Counsel for the VA considered whether the Privacy Act of 1974 permitted
the VA to use the entire SSN of “every patient, including a VA employee” on its DHCP database.
(Kobelt Aff. ¶ 13, at Ex. 12, at 1.) In the opinion of the General Counsel, “where access to the
patient's full name, date of birth, full social security number ... is necessary in order to properly
identify the patient, disclosure of all that information to the employee is legally justifiable under
the [Privacy Act].” (Id.) The General Counsel recommended the VA “consider whether certain
information may be deleted from the subject screen without impairing the user's ability to properly
identify patients in a timely manner.” (Id.)


The VA considered using only the last four digits of patients' SSNs as an identifier instead of the
entire nine-digit number, but it rejected the idea out of concern that a four-digit system ran the risk
patient of misidentification. Many VA patients have the same name and some also have the same
last four digits in their social security numbers. The VA concluded without nine-digit SSNs as
identifiers in addition to names, there was a legitimate risk that the wrong medical record could be
opened and a patient could be given the wrong medication or wrong treatment resulting in serious
injury or death.


*625  Prior to February 2000 and afterward, the VA implemented a series of security measures
designed to protect the confidentiality of the records accessible by a CPRS user. The VA only
permitted employees with patient care responsibilities to access patient records under the CPRS
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system. These employees included physicians, nurse practitioners, physicians assistants, medical
students, and medical technicians. Other VA employees such as housekeepers and carpenters were
given access to the CPRS e-mail system, but they did not have access to patient records. After
an employee was trained concerning restrictions on her access to information, and had signed a
security agreement, the employee was then given an access and verify code which permitted that
employee to access only menus in VistA that she had been authorized to enter in the course of her
job duties. The information security agreements differed by facility and were periodically revised.
The security agreement in effect at the Milwaukee VAMC between 1993 and 1999 required
employees to acknowledge they were given access to perform their assigned duties and would
use “access ONLY for its intended purposes.” (Farmer Decl., at Ex. 1.) The security agreement
in effect at the Leavenworth VAMC from May 1998 to February 2002 required an employee to
acknowledge she understood she was given access to the computer system “to perform the duties
of [her] job.” (Williams Decl., at ¶ 3; Ernzen Decl., at ¶ 3.) In addition, the agreements provided an
employee could not access data except as authorized, and if the employee exceeded her computer
system access authority to engage in conduct outside the scope of her official duties, she could
be subject to “disciplinary or adverse action, as appropriate, and criminal prosecution.” (Williams
Decl., at ¶ 3.)


In October 1998, Anita Maynard, a registered nurse who worked at the Leavenworth VAMC, was
training to use the CPRS. She discovered she was able to view her name and SSN on the system.
Soon thereafter, she told Sandy Bond, who was a recreational therapist at the VAMC, that while
she was training on the CPRS software, she discovered employees had access to her SSN and date
of birth. Maynard was afraid her name and SSN could be stolen and used for improper purposes.
Maynard testified in her deposition that she overheard statements in random conversations at the
nurses' station that employees were looking up other employees' birthdays, SSNs, and ages outside
the scope of their employment. (Maynard Dep., at 13–14.) She could not identify which employees
were doing this. (Id.)


Bond testified in her deposition that the fact that other employees were able to view her SSN and
date of birth caused her to experience anxiety and to lose sleep. (Bond Dep., at 19–20.)


On January 7, 1999, NFFE Local 1765 filed a grievance against the VA on behalf of approximately
200 employees represented by the local union at the Leavenworth VAMC alleging that the
unauthorized disclosure of employees' SSNs in the CPRS software system violated the Privacy
Act of 1974, and the grievance cited Article 3, Section 17–F of the 1997 collective bargaining
agreement between the VA and NFFE which provided, “Employees have the right to: ... Privacy in
every way consistent with law, regulations and this Agreement.” The union alleged the VA violated
the Privacy Act by mixing employees' names, social security numbers, and dates of birth into the
CPRS System, and that the only employees who needed to know this information were Employee
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Health Staff. On May 5, 2000, the arbitrator found the VA violated the right to privacy in Article
3, Section 17–F in the collective bargaining agreement.


Albert Schmidt was a regular full-time employee at the VAMC in Milwaukee during the time
relevant to this case. He first became aware his SSN and date of birth were accessible through
the CPRS system in February 2000, after Bond told him about the arbitration proceedings at
Leavenworth. Schmidt testified in his deposition that he suffered from mental anguish, emotional
distress, his blood pressure increased as a result of knowing *626  his SSN and date of birth could
be accessed by his fellow employees. (Schmidt Dep., at 34.)


After the arbitration, employees at the VA's Office of Information, which is a division of the VA's
Central Office at its headquarters in Washington, D.C., considered ways to enhance the protection
of VA employees' SSNs on its computer system. Some employees suggested the VA maintain
employee records on an entirely separate database which could only be accessed by VA employees
who worked at the employee health clinics. Other employees suggested the VA install a “key
system” where only employees at the employee health clinics had “keys” which would permit
them to access employees through the CPRS system. The VA looked at potential systems for
setting up separate databases, but Dr. Michael Hodgson, Director of Occupational Health for VHA,
concluded alternative health systems would not provide the same quality of care to patients as the
CPRS system. The VA also looked into the key system but concluded the potential risks of such
a system outweighed the benefits. The key system would essentially make an employee's data
invisible to all but those CPRS users with the access keys. The current VistA system did not have
a “break glass” provision which would allow a user without an access key to bring up a particular
employee's medical information in an emergency. The VA believed a key system was not optimal
because in the event an employee needed emergency medical attention at the Emergency Room or
Urgent Care Clinic, there would be no way for a CPRS user at that facility to access the employee's
medical information.


Prior to January 2001, some employees at the Office of Information expressed concerns about the
ability of ISO staff to monitor the newly installed tracers. Frank Marino, the head of the Medical
Information Security Group believed ISOs could not protect the confidentiality of employee's
SSNs.


Actually, we only have a handful of full time ISO's [sic]. The overwhelming
majority of individuals serve in this capacity as a collateral duty. Most do
not have the time to perform the function of this position and certainly their
sole purpose is not to monitor unauthorized access. In fact, at most facilities I
have visited this not being done very well. Most facilities are only spot check
monitoring at best and some are not monitoring this activity at all. I am fully on-
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board with the need to do this but it is not realistic to expect the average ISO
to do it at this time.


(Kobelt Aff. ¶ 9, Ex. 8, at BS 1632.) In another e-mail, Marino stated there were currently only
10 full-time ISOs in the VA and that “the overwhelming majority of facilities already accumulate
over 1000 sensitive record hits each day.” (Id., at BS 1537.) Another employee urged the adoption
of a separate employee health security key, because “the ISO is usually an additional duty for the
medical center and it is hard to believe that they have time to go name by name down the list. And
who is to say that an Employee that has a need to know isn't abusing their privileges?” (Id.)


In January 2001, the VA directed all VAMCs to have a full-time ISO whose main “responsibility
will be to develop, implement, and monitor station-specific information security policy and
procedures.” (Eisenhauer 2d Decl., at ¶ 2, Ex. 1.) Since January 2001, the ISOs at the Milwaukee
and Leavenworth VMACs have reviewed access by employees to sensitive records in VistA/CPRS
on a daily basis, and they act upon any evidence discovered concerning inappropriate access by
employees.


JURISDICTION, VENUE, AND STANDARD OF REVIEW


The court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 1331 and 1337. Venue in
the Eastern District of Wisconsin is proper pursuant to 28 U.S.C. § 1402(a). The court may grant
summary judgment “if the pleadings, deposition, answers to interrogatories, and admission on file,
together with affidavits, if any, show that there is no genuine *627  issue of material fact and
that the moving party is entitled to a judgment as a matter of law.” Fed.R.Civ.P. 56(c). The mere
existence of a factual dispute does not defeat a summary judgment motion; rather, the requirement
is that there be a genuine issue of material fact. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A dispute is genuine when the evidence is such
that a “reasonable jury could return a verdict for the nonmoving party.” Id. A party opposing
a summary judgment motion “may not rest upon mere allegations or denials,” but rather must
introduce affidavits or other evidence to “set forth specific facts showing that there is a genuine
issue for trial.” Fed.R.Civ.P. 56(e). In evaluating a motion for summary judgment, a court is “...
not required to draw every conceivable inference from the record-only those that are reasonable.”
Bank Leumi Le–Israel, B.M. v. Lee, 928 F.2d 232, 236 (7th Cir.1991).


DISCUSSION
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[1]  The plaintiffs argue the arbitrator's decision that the VA violated the “right to privacy”
provision in the collective-bargaining agreement, which prohibited the same practices outlawed
in the Privacy Act, precludes this court from applying a de novo review to their claims
that the VA violated the Privacy Act. The court disagrees. The Supreme Court has on three
occasions considered whether a decision from an arbitration proceeding brought under a collective-
bargaining agreement precludes de novo review of a statutory claim brought in federal court and
has rejected such a contention each time. In Alexander v. Gardner–Denver Co., 415 U.S. 36, 94
S.Ct. 1011, 39 L.Ed.2d 147 (1974), an employee brought a Title VII action in federal district court
on the heels of an unsuccessful arbitration proceeding which considered whether his discharge was
racially motivated. The Court held the employee was permitted to file his Title VII claim in federal
court. The Court also declined to adopt a rule requiring federal courts to defer to an arbitrator's
decision where the collective-bargaining agreement prohibited the same form of discrimination
charged in the Title VII suit and where the arbitrator had the authority to rule on the claim and
fashion a remedy. Id. at 55–56, 94 S.Ct. 1011. In Barrentine v. Arkansas–Best Freight System,
Inc., 450 U.S. 728, 101 S.Ct. 1437, 67 L.Ed.2d 641 (1981), the Court rejected the contention that
an arbitration award precluded a subsequent suit based on the same underlying facts alleging a
violation of the Fair Labor Standards Act. Id. at 745–46, 101 S.Ct. 1437. In McDonald v. City of
West Branch, 466 U.S. 284, 104 S.Ct. 1799, 80 L.Ed.2d 302 (1984), the Court declined to fashion a
rule that an award in arbitration precluded a subsequent suit in federal court alleging a violation of
42 U.S.C. § 1983. Id. at 289–90, 104 S.Ct. 1799. The rejection of a rule of preclusion in Gardner–
Denver, Barrentine, and McDonald was based on the Court's conclusion that Congress intended
that those statutes be judicially enforceable and that arbitration could not provide an adequate
substitute for judicial proceedings in adjudicating claims under those statutes. For these same
reasons, this court concludes the doctrines of collateral estoppel and res judicata are inapplicable
in this Privacy Act action.


Collective-bargaining arbitration may be an efficient and effective way to settle contract disputes,
but it is not an adequate or reliable substitute for judicial proceedings when it comes to determining
whether the Privacy Act has been violated. First, as pointed out in Gardner–Denver, Barrentine,
and McDonald, the labor arbitrator's competence pertains to her knowledge of the law of the shop,
not the law of the land. 415 U.S. at 53, 94 S.Ct. 1011; 450 U.S. at 743, 101 S.Ct. 1437; 466
U.S. at 290, 104 S.Ct. 1799. This is not a knock. Arbitrators who specialize in administering
industrial justice are most effective when they are able to settle complex labor disputes in an
expeditious, efficient, and inexpensive manner. However, knowing the law of the shop does not
require an arbitrator to be conversant with the legal considerations which underlie a complex public
*628  law like the Privacy Act. There are numerous concepts under the Privacy Act, such as what
constitutes “intentional and willful,” “a person entitled to recovery,” and a “disclosure” which
simply cannot be resolved without poring over countless legal decisions and the legislative history
of the Act. See 5 U.S.C. §§ 552a(b), (g)(4). Most labor arbitrators, who are not attorneys, are under
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pressure to provide a quick turnaround with decisions, and consequently, they cannot be expected
to make fully-informed decisions about whether an agency violated the Privacy Act.


Second, labor arbitrators derive their authority from the collective-bargaining agreement and are
required to enforce the agreement. Barrentine, 450 U.S. at 744, 101 S.Ct. 1437. The arbitrator has
no authority to “ ‘invoke public laws which conflict with bargain between the parties.’ ” McDonald,
466 U.S. at 290, 104 S.Ct. 1799 (quoting Gardner–Denver, 415 U.S. at 53, 94 S.Ct. 1011). The
Court articulated the role of the labor arbitrator in United Steelworkers of America v. Enterprise
Wheel & Car Corp., 363 U.S. 593, 597, 80 S.Ct. 1358, 4 L.Ed.2d 1424 (1960).


An arbitrator is confined to interpretation and application of the collective
bargaining agreement; he does not sit to dispense his own brand of industrial
justice. He may of course look for guidance from many sources, yet his award
is legitimate only so long as it draws its essence from the collective bargaining
agreement. When the arbitrator's words manifest an infidelity to this obligation,
courts have no choice but to refuse enforcement of the award.


Id. Thus, at the end of the day, the arbitrator's duty is to enforce the contractual, not the statutory,
rights of the parties.


Third, the union's control over the “manner and extent to which an individual grievance is
presented,” Gardner–Denver, 415 U.S. at 58, 94 S.Ct. 1011, typically means the union's interests
are not always aligned with the interests of the individual. Id. This collective approach in the
arbitration is at odds with Congress' intent that the individual's right to privacy be protected by
the Privacy Act. See 5 U.S.C. § 552a(g)(4) (“the United States shall be liable to the individual
....”) (emphasis added).


Finally, arbitral fact-finding is not as complete as judicial fact-finding. Arbitrations typically do
not follow rules of evidence, discovery, compulsory process, cross-examination, and testimony
under oath is severely curtailed. Gardner–Denver, 415 U.S. at 57–58, 94 S.Ct. 1011.


The plaintiffs argue the court's holding today is at odds with Gilmer v. Interstate/Johnson Lane
Corp., 500 U.S. 20, 111 S.Ct. 1647, 114 L.Ed.2d 26 (1991), but Gilmer was decided under a
completely different set of facts. Gilmer addressed the enforceability of an agreement to arbitrate
statutory claims, whereas this case addresses whether the arbitration of contract-based claims
precludes the subsequent judicial resolution of statutory claims. Gilmer, 500 U.S. at 35, 111 S.Ct.
1647. Second, unlike the parties in Gilmer, the parties in this case did not agree to arbitrate their
statutory claims, and the labor arbitrator in this case was not authorized to resolve the statutory
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claims under the Privacy Act. Id. Third, the parties in this case were represented by their unions
in the arbitration proceedings which creates tension between the collective representation and the
individual statutory rights, which was not the case in Gilmer. Id. Finally, Gilmer was decided under
the Federal Arbitration Act (“FAA”) whereas this case does not fall under the FAA. Id. Thus,
Gilmer has no bearing on this case. In light of the foregoing, the court will not accord preclusive
effect to the arbitrator's decision, and it will proceed to address the plaintiffs' statutory claims de
novo.


The court will review the plaintiffs' claims under the Privacy Act in the following manner: First, it
will review the plaintiffs' claim that the VA violated Section 7 of the Privacy Act. Second, it will
review the plaintiffs' claim that the VA is liable to the plaintiffs under Section 552a(g)(2)(A). Third,
it will review *629  the plaintiffs' claim that the VA is liable to the plaintiffs under Section 552a(g)
(4). Fourth, the court will review the plaintiffs' claim that they are entitled to $1,000 in statutory
damages pursuant to Section 552a(g)(4). Finally, the court will review the plaintiffs' request for
certification of their proposed class.


[2]  The plaintiffs' complaint contains no allegations which would place the VA on notice that
it was raising a violation of Section 7 of the Privacy Act. The plaintiffs' complaint only alleges
the VA violated Section 552a of the Privacy Act. (Compl. ¶¶ 2, 34.) As such, the court will not
consider whether the VA violated Section 7.


Section 552a(g)(2)(A) of the Privacy Act authorizes the court to order an agency to amend an
individual's record in accordance with a request made pursuant to Section 552a(d)(2). Section
552a(g)(2)(A) reads in relevant part:


In any suit brought under the provisions of subsection (g)(1)(A) of this section,
the court may order the agency to amend the individual's record in accordance
with his request or in such other way as the court may direct ....


Id. Section 552a(g)(1)(A) permits an individual to bring a civil action against the agency whenever
it fails to make “a determination under subsection (d)(3) of this section not to amend an individual's
record in accordance with his request ....” 5 U.S.C. § 552a(g)(1)(A). An agency is required to
made a determination under Section 552a(d)(3) when an individual makes a request under Section
552a(d)(2). Id. Section 552a(d)(2) reads in relevant part:


Each agency that maintains a system of records shall—


(2) permit the individual to request the amendment of a record pertaining to him—
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(A) not later than 10 days (excluding Saturday, Sunday, and legal public holidays) after the
date of receipt of such request, acknowledge in writing such receipt; and


(B) promptly, either—


(i) make any correction of any portion thereof which the individual believes is not accurate,
relevant, timely, or complete; or


(ii) inform the individual of its refusal ....


Id. The matter of the interplay between these subsections is easily dispatched because the plaintiffs
failed to include any allegations in their complaint which placed the VA on notice that a violation
of Section 552a(d)(2) was being raised. Therefore, the court will not consider the plaintiffs' claim
the VA failed to comply with their request under Section 552a(d)(2).


Section 552a(g)(4) of the Privacy Act makes the United States liable to an individual who is able
to show a Federal agency covered by the Act has intentionally and willfully failed to comply with
Sections 552a(g)(1)(C) or (g)(1)(D). Id. Section 552a(g)(4) reads in its entirety:


In any suit brought under the provisions of subsection (g)(1)(C) or (D) of this section in which
the court determines that the agency acted in a manner which was intentional or willful, the
United States shall be liable to the individual in an amount equal to the sum of-


(A) actual damages sustained by the individual as a result of the refusal or failure, but in no
case shall a person entitled to recovery receive less than the sum of $1,000; and


(B) the costs of the action together with reasonable attorney fees as determined by the court.


Id. In this particular action, the plaintiffs bring their suit under the provisions of subsection (g)(1)
(D), which reads in its entirety:


Whenever any agency—


(D) fails to comply with any other provision of this section, or any rule promulgated *630
thereunder, in such a way as to have an adverse effect on an individual, the individual may
bring a civil action against the agency, and the district courts of the United States shall have
jurisdiction in the matters under the provisions of this subsection.


Id. Specifically, the plaintiffs claim they suffered an adverse effect as a result of the VA's failure to
comply with Sections 552a(b), and (e)(10). The court will first address whether there is evidence
in the record to support a finding that the VA violated these provisions. If the court concludes there
is evidence to support such a finding, it will then address whether there is evidence in the record
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to support a finding that the plaintiffs suffered an adverse effect as a result. If such a finding can
be made, the court will then address whether there is evidence to support a finding that the VA's
violation of the provision or provisions was intentional and willful.


The plaintiffs claim the VA failed to comply with Section 552a(b). For purposes of this case,
Section 552a(b) cannot be considered without also considering subsection (b)(1). Section 552a(b)
and (b)(1) read in their entirety:


No agency shall disclose any record which is contained in a system of records by any means of
communication to any person, or to another agency, except pursuant to a written request by, or
with the prior written consent of, the individual to whom the record pertains, unless disclosure
of the record would be—


(I) to those officers and employees of the agency which maintains the record who have a need
for the record in the performance of their duties.


Id. Here, the plaintiffs argue the evidence shows the VA disclosed their SSNs, which were records
in a system of records, to CPRS users who did not have need for them. The VA argues there was
no disclosure to another person within the meaning of the Act, and even if there were, the CPRS
users who viewed them would have had a need for the records.


[3]  The Privacy Act does not define the term “disclose.” The term has been defined by one
court as the “the imparting of information which in itself has meaning and which was previously
unknown to the person to whom it was imparted.” Harper v. United States, 423 F.Supp. 192,
197 (D.S.C.1976). Black's Law Dictionary defines the term “disclose” as “to bring into view by
uncovering; to expose, to make known.” Black's Law Dictionary, at 464 (6th ed.1991). Webster's
Dictionary defines the term “disclose” as “to open” and “to expose to view” or “to make known
to the public.” Webster's Ninth New Collegiate Dictionary, at 360 (9th ed.1991). The court will
define the term “disclose” to mean the placing into the view of another information which was
previously unknown.


[4]  The Privacy Act also does not define the collective phrase “disclose ... to any person [or] ...
agency.” Courts and commentators who have considered this phrase have concluded it requires that
a disclosure actually occurred. See Pope v. Bond, 641 F.Supp. 489, 500 (D.D.C.1986) (requiring
plaintiff to point to evidence of actual incidents of unlawful disclosures to defeat government's
motion to dismiss); Mittleman v. U.S. Dep't of the Treasury, 919 F.Supp. 461, 468 (D.C.Cir.1995)
(granting government's motion for summary judgment because plaintiff unable to show actual
disclosure of information occurred); James T. O'Reilly, Federal Information Disclosure § 20:51
(3d ed.2000) (“When a government motion for summary judgment is raised, the plaintiff will avoid
dismissal if he or she can show that disclosures of the filed covered by the Privacy Act actually
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took place ....”) (emphasis added). The court adopts the interpretation offered by these courts and
this commentator because such an interpretation gives real effect to words of Congress.


What remains to be seen is whether there is any record of evidence demonstrating a user of the
CPRS system actually viewed the plaintiffs' SSNs. The plaintiffs concede they cannot point to an
actual instance where a *631  CPRS user viewed their SSNs, but they argue the evidence in the
record permits a presumption that such a disclosure actually occurred. The plaintiffs seem to argue
it is inevitable that at least one VA employee actually viewed their SSNs while either looking up
their names in the CPRS system or in the course of looking up someone else's name.


[5]  The court has grave reservations about whether it would ever be appropriate to permit
a presumption of an actual disclosure, but it is convinced such a presumption is particularly
inappropriate based on the evidence presented here. The court believes such a presumption is
inappropriate because there is no basis to conclude it is inevitable that a CPRS user actually viewed
their SSNs. Once again, before the tracers were installed, multiple names were brought up on the
CPRS GUI system only when the user entered part of the particular patient's last name, or the last
four digits of the SSN, or the other patients had the same last name. Multiple names were brought
up on the CPRS List Manager system only when other patients had the same last name. Thus,
it is only reasonable to infer that a significant number of names were brought up when part of a
patient's last name, or the last four digits of a SSN were entered on CPRS GUI. The plaintiffs offer
no evidence to show how often CPRS users searched on CPRS GUI as opposed to List Manager,
and they offer no evidence to show how often CPRS GUI users searched for patients by entering
part of the particular patient's last name or the last four digits of a SSN as opposed to entering the
entire last name or SSN. Without this sort of evidence, there is no basis from which to conclude
that the statistical odds compel an inference that a VA employee actually viewed the plaintiffs'
SSNs. As such, there is no evidence that the VA disclosed the plaintiffs' SSNs to another person
or agency within the meaning of the Privacy Act.


[6]  Even if the court were to presume that such a disclosure actually took place, the plaintiffs fail to
show the VA employees did not need to know the plaintiffs' SSNs in the course of carrying out their
duties. The need-to-know exception under Section 552a(b)(1) “embod[ies] the principle that some
but not all people who work at an agency need access to individual records.” 2 Justin D. Franklin
& Robert F. Bouchard, The Freedom of Information and Privacy Acts, § 2.05[2], at 2–50 (1986).
The plaintiffs argue VA medical staff did not need to access employee records through CPRS at
all, and even if they did, they did not need to view the entire SSNs of employees. Both arguments
fail. First, the VA offers evidence that users needed to access employee records as well as patient
records via the CPRS system in case there was an emergency which required the employee to
receive medical treatment at the Emergency Room or Urgent Care Center at the VAMC. If the
employees were not accessible through CPRS, there would be no way to electronically access their
information. The VA also explained that inserting a key system which would essentially make the
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employees' information invisible to CPRS users who did not have key access would mean VA
personnel at a VMAC Emergency Room or Urgency Care Center would not have access to the
employees' information in the case of an emergency. Clearly, if VA personnel viewed the plaintiffs'
SSNs for this reason, it would constitute a need to know. In addition, the VA considered only using
the last four digits of SSNs as identifiers, but it refused to do so because there were instances where
patients had the same last names and the same last four digits. Clearly, VA personnel need to have
access to the entire SSN of persons accessible through the CPRS system to avoid misidentification.
The plaintiffs argue that the VA General Counsel's Advisory Opinion in 1993 concluded the entire
SSN should not be used for identification, and in the event entire SSNs were used, they should only
be used for patients, not employees. The advisory opinion says nothing of the sort. The advisory
opinion stated the VA should “consider” using the last 4 digits, but if it concluded if it was necessary
to use the entire SSN for identification, that would be justified *632  under the Privacy Act.
Moreover, the advisory opinion expressly considered whether employees' SSNs should be used
because employees were included in the opinion's definition of patients. Accordingly, the plaintiffs'
claim that the VA failed to comply with Section 552a(b) cannot survive summary judgment.


The plaintiffs argue the VA failed to comply with Section 552a(e)(10), which states in relevant part:


Each agency that maintains a system of records shall—


(10) establish appropriate administrative, technical, and physical safeguards to insure the
security and confidentiality of records and to protect against any anticipated threats or
hazards to their security or integrity which could result in substantial harm, embarrassment,
inconvenience, or unfairness to any individual on whom the information is maintained ....


Id. The defendants do not dispute that they may have failed to comply with the requirements of
Section 552a(e)(1) during the time relevant to the plaintiffs' action, but they contend the plaintiffs
cannot show they suffered any adverse effect as a result or that the VA intentionally and willfully
failed to comply.


[7]  [8]  [9]  A plaintiff shows she suffered an adverse effect by pointing to evidence in the record
which indicates (1) she suffered some sort of cognizable injury, see, e.g., Pippinger v. Rubin,
129 F.3d 519, 528 (10th Cir.1997), and (2) there is a causal nexus between the injury and the
violation of the Act. Orekoya v. Mooney, 330 F.3d 1, 5 (1st Cir.2003). Financial harm is the most
tangible adverse effect which can result from the unlawful disclosure by an agency. However,
it is well-established that emotional trauma, which can take the form of stress, embarrassment,
and emotional anguish, constitutes an adverse effect. See Albright v. United States, 732 F.2d 181,
186 (D.C.Cir.1984); Quinn v. Stone, 978 F.2d 126, 135–36 (3d Cir.1992); Pippinger, 129 F.3d at
528; Parks v. United States IRS, 618 F.2d 677, 682–83 (10th Cir.1980). For there to be a casual
link between the injury and the violation of the Act, the injury necessarily must be distinct and
independent from the violation of the Act itself. As rightly pointed out by Judge Michaels in his



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_84a40000a8472

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_06a60000dfdc6

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997224016&pubNum=0000506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_528

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997224016&pubNum=0000506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_528

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003355788&pubNum=0000506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984119635&pubNum=0000350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_186&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_186

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984119635&pubNum=0000350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_186&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_186

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992189724&pubNum=0000350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_135

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997224016&pubNum=506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_528

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997224016&pubNum=506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_528

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980112680&pubNum=0000350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_682





Schmidt v. U.S. Dept. of Veterans Affairs, 218 F.R.D. 619 (2003)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 20


dissenting opinion in Doe v. Chao, 306 F.3d 170 (4th Cir.2002), “if a violation of the Privacy Act
was sufficient to constitute an adverse effect, there could be no question of whether the violation
caused the adverse effect, and hence the causal prong would be superfluous.” Id. at 186 (emphasis
in original). At least one court has held a plaintiff can show there is a causal nexus without making
an independent showing of an adverse effect because the violation of the Privacy Act is itself an
adverse effect, see Romero–Vargas v. Shalala, 907 F.Supp. 1128, 1134 (N.D.Ohio 1995), but this
court believes the holding in Romero–Vargas is based on too loose of a reading of the language in
Section 552a(1)(D). By requiring the adverse effect to be distinct and separate from the unlawful
disclosure, this court gives effect to the intent of Congress by giving literal meaning to the words
used in Section 552a(g)(1)(D). United States v. Second Nat'l Bank, 502 F.2d 535, 539–40 (5th
Cir.1974). This court also points out the holding in Romero–Vargas has little support in case
law since most courts look for evidence of an adverse effect which is distinct and separate from
the violation of the Act itself to determine whether a plaintiff is entitled to recovery under the
Privacy Act. See Albright, 732 F.2d at 186 (holding a plaintiff recovered damages under the Act by
producing actual evidence to show she suffered emotional trauma caused by the agency's violation
of the Act); Johnson v. Dep't of Treasury, 700 F.2d 971, 977 n. 12 (5th Cir.1983) (permitting
recovery under the Act in light of evidence of emotional trauma caused by the violation); Rorex v.
Traynor, 771 F.2d 383, 387 (8th Cir.1985) (testimony from plaintiffs that they suffered emotional
trauma from violation of the Act sufficient to warrant recovery).


[10]  In this case, plaintiff Bond testified she had a hard time sleeping at night as a *633
result of issues raised in this case, and plaintiff Schmidt testified he suffered mental anguish
and emotional distress, and his blood pressure increased as a result of his concern about the
availability of his SSN on the CPRS system. This evidence is sparse but sufficient to raise a
genuine issue of fact concerning whether the plaintiffs suffered an adverse effect as a result of the
VA's violation of Section 552a(e)(10). See Quinn, 978 F.2d at 135–36 (having undergone stress
and emotional anguish enough to satisfy adverse effect requirement); Albright, 732 F.2d at 186
(suffering emotional trauma alone sufficient to qualify as an adverse effect); Parks, 618 F.2d at
682–683 (mental distress about possible misuse of unlawful disclosure of record sufficient to show
adverse effect).


As previously mentioned, the VA contends its failure to comply with the requirements of Section
552a(e)(10) was not intentional and willful. The Privacy Act does not define the phrase “intentional
and willful,” but the legislative history of the Act provides some guidance as to how the phrase
should be interpreted:


In a suit for damages, the [compromise] amendment reflects a belief that a
finding of willful, arbitrary or capricious action is too harsh a standard of
proof for an individual to exercise the rights granted by this legislation. Thus
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the standard for recovery of damages was reduced to “willful and intentional”
action by an agency. On a continuum between negligence and the very high
standard of willful, arbitrary, or capricious conduct, this standard is viewed as
only somewhat greater than gross negligence.


Analysis of House and Senate Compromise Amendments to the Federal Privacy Act, 120 Cong.
Rec. 40405, 40406 (1974). The Seventh Circuit has held the evidence required to meet this “greater
than gross negligence standard” must show “reckless behavior and/or knowing violations of the
Act” on the part of the agency. Moskiewicz v. United States Dep't of Agriculture, 791 F.2d 561, 564
(7th Cir.1986). The Seventh Circuit cautioned this standard is not met when the evidence shows
the agency had a legitimate reason to Act in the manner it did or the alleged violation was the
product of a reasonable judgment call on the part of the agency. Moskiewicz, 791 F.2d at 565.
With this background in mind, the court will review the plaintiffs' contentions that the VA's actions
intentionally and willfully violated Section 552a(e)(10).


[11]  First, the plaintiffs argue the VA willfully and intentionally failed to appropriately protect
the confidentiality of their records and failed to protect against any anticipated threats or hazards
to the security of their records by placing their SSNs on the VistA system which could be accessed
by authorized VA personnel via the CPRS system. The court does not believe the evidence in the
record supports such an inference. As already discussed at some length, the VA has legitimate
reasons for wanting every person who received any type of medical treatment at a VA facility to be
entered in VistA as a patient. In the event that an employee needed emergency medical attention
at the Emergency Center at the VA facility, not at the Employee Health Clinic, the VA felt it was
necessary for VA medical personnel to be able to access an employee's medical information so
they could administer appropriate treatment in the event of an emergency. Although the plaintiffs
believe such a situation is unlikely to arise, the VA has a legitimate reason to act as it did. Therefore,
the VA's conduct in this regard cannot be considered willful or intentional.


[12]  Second, the plaintiffs argue the VA willfully and intentionally failed to appropriately protect
the confidentiality of their records and failed to protect against any anticipated threats or hazards
to the security of their records by displaying the entire 9–digit SSN of employees rather than only
the last four digits. Again, the court does not believe the evidence supports such a finding. The
VA has produced ample evidence to support its belief that only displaying the last 4 digits of an
SSN would lead to the potential misidentification of a patient. Accordingly, it *634  cannot be
inferred that the VA willfully and intentionally failed to comply with the requirements the Privacy
Act in this regard.


[13]  Third, plaintiffs argue the VA willfully and intentionally failed to appropriately protect the
confidentiality of their records and failed to protect against any anticipated threats or hazards to
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the security of their records by failing to keep employee records separate from patient records
through the use a “key” system patch or using a separate database. The court does not believe the
evidence in the record supports such an inference. The VA actually considered using a separate
employee medical records database but rejected the idea after Dr. Hodgson looked at potential
systems and concluded they would not provide the same quality of care as the CPRS. The VA also
considered using a “key” system but determined it was not the optimal way to address access to
employee health records. The VA believed the effects of the key system, which would essentially
make VA employees invisible to those who did not hold the computer access key, ran the risk of
denying VA emergency medical personnel access to the employee's records in case of a medical
emergency. This evidence clearly indicates the VA was not acting in a reckless or intentionally
unlawful manner when it refused to adopt either approach.


[14]  Fourth, plaintiffs argue the VA willfully and intentionally failed to appropriately protect the
confidentiality of their records and failed to protect against any anticipated threats or hazards to the
security of their records by failing to install patches which would trace a CPRS user's access to the
SSNs of employees who were not veterans prior to February 2000 and employees whose primary
status was not a veteran until 2001. The court believes there is sufficient evidence in the record to
support such an inference. The VA may have had legitimate reasons for wanting employees' SSNs
and other confidential information to be readily available to authorized CPRS users, but there is
nothing in the record to explain why the VA thought it was appropriate to let these users view this
information with virtual anonymity. Such a practice in the court's view shows a complete disregard
for the security and confidentiality of those SSNs and shows a complete lack of anticipation of
the potential for abuse. After all, under this system, anyone authorized to view patient records,
which included physicians, nurse practitioners, physicians assistants, medical technicians, and
medical students, to name a few, had complete, untraceable access to every SSN in the CPRS
system. The VA argues this information was secure because each CPRS user was aware of her
legal responsibility to maintain the confidentiality of the information and signed an agreement
acknowledging the possible penalties for failing to carry out this responsibility. Nonetheless, it
is reasonable to infer that these safeguards were wholly insufficient because CPRS users knew
their viewing of confidential information could not be detected until they opened up a patient's
medical record. Thus, this loop-hole in the security system made it possible for any unscrupulous
employee to substantially harm another employee by obtaining access to another employee's SSN
without detection.


[15]  Finally, the plaintiffs argue the VA willfully and intentionally failed to appropriately protect
the confidentiality of their records and failed to protect against any anticipated threats or hazards
to the security of their records by failing to monitor the hits on sensitive records on a daily basis
after the tracers were implemented. Again, the court does not believe the evidence in the record
supports such an inference. If the evidence were to show it was widely known that no one in
the VA was reviewing access by employees to sensitive records in the CPRS system, it might be
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reasonable to infer that the VA was recklessly failing to protect the security and confidentiality
of the records. However, the evidence in the record does nothing more than suggest the VA had
not devoted enough personnel to check every sensitive hit, which can number in the thousands
each day at each VMAC location. The failure to check every sensitive hit simply *635  does not
constitute an intentional and willful failure to comply with Section 552a(e)(10) because there is no
evidence to show that confidentiality and security are significantly jeopardized when only some,
but not all, of the sensitive hits are reviewed.


[16]  Having concluded that there is a genuine issue of fact concerning whether the VA
intentionally and willfully failed to comply with the requirements of Section 552a(e)(10) and
whether the plaintiffs suffered an adverse effect as a result, the court considers whether the
plaintiffs are entitled to recover $1,000 in damages under Section 552a(g)(4)(A) should they
prevail at trial. Section 552a(g)(4)(A) entitles a plaintiff who has shown an agency acted in a
manner inconsistent with Section 552a(g)(1)(D) in an intentional and willful manner is entitled
to recover “actual damages” against the United States, but “in no case shall a person entitled to
recovery receive less than the sum of $1,000 ....” Id. At first blush the language of Section 552a(g)
(4)(A) appears straight-forward. However, Section 552a(g)(4)(A) has been the subject of differing
interpretations by the federal courts of appeals. The conflict between the circuits concerns the
meaning of the phrase “a person entitled to recovery.” The Fourth Circuit, over a dissent, has
held “a person entitled to recovery” means any person who can show “actual damages.” Doe v.
Chao, 306 F.3d at 182. 1  Most recently the First Circuit has held “a person entitled to recovery”
means any person who can show he or she suffered an adverse effect as a result of the agency's
intentional and willful violation of Section 552a. Orekoya v. Mooney, 330 F.3d at 8. The difference
is important in this case because the plaintiffs offer no evidence of actual damages. The Seventh
Circuit has not had an occasion to interpret the meaning of Section 552a(g)(4)(A), but this court
finds the latter of the two interpretations is correct in light of the plain language of Section 552a(g)
(4), the overall scheme of the Privacy Act, and Congress' willingness to accord statutory damages
in lieu of proof of actual damages in similar enactments.


1 On June 27, 2003, the Supreme Court granted a petition for a writ of certiorari in Doe v.
Chao to decide whether under the Privacy Act, an individual who has proven a violation
of the Privacy Act, but cannot prove actual damages, is automatically entitled to $1,000 in
statutory damages. See 539 U.S. 957, 123 S.Ct. 2640, 156 L.Ed.2d 654, 2003 WL 1609497
(June 27, 2003) (No. 02–1377).


The court believes a plain reading of Section 552a(g)(4) strongly suggests “a person entitled
to recovery” is anyone who can show she suffered an adverse effect as a result of an agency's
intentional and willful violation of Section 552a, not merely someone who can show actual
damages. The court believes this is the case because Section 552a(g)(4) does not require an
individual to prove “actual damages” to receive “costs of the action together with reasonable
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attorney fees” under Section 552a(g)(4)(B). If a person is entitled to recover costs and attorney
fees without proving actual damages under Section 552a(g)(4)(B), it does not seem possible that
“a person entitled to recovery” can only be someone who can prove actual damages.


The court also believes this reading of Section 552a(g)(4) is the most reasonable in light of the
overall scheme of the Privacy Act. As noted by the First Circuit in Orekoya v. Mooney, 330 F.3d
at 8, “Congress would not have granted standing to pursue an action for civil remedies to those
who suffered an adverse effect caused by an intentional and willful violation and then afforded
no remedy at all for the adverse effect.” Id. The First Circuit's reading is shared by a majority of
the courts of appeals. See Orekoya, 330 F.3d at 8; Quinn, 978 F.2d at 135; Johnson v. IRS, 700
F.2d 971, 976–77 (5th Cir.1983); Wilborn v. Dep't Health & Human Services, 49 F.3d 597 (9th
Cir.1995); Parks, 618 F.2d at 682–83; Fitzpatrick v. IRS, 665 F.2d 327, 331 & n. 7 (11th Cir.1982);
Albright, 732 F.2d at 186. This is also the interpretation of the Office of Management and Budget,
the Federal agency charged with the responsibility of implementing the Privacy Act. See OMB
Privacy Act Guidelines, 40 Fed.Reg. 28,949, 28,970 (July 9, 1975).


*636  Finally, the court believes Congress would have been amenable to providing individuals
with statutory damages in lieu of actual damages under the Privacy Act because Congress has
unequivocally provided for such damages in almost identical situations in the past. Congress
created a civil remedy in 1976 for the unauthorized disclosure of tax returns and tax return
information. The statute was originally enacted as follows:


In any suit brought under the provision of subsection (a), upon a finding of liability on the part
of the defendant, the defendant shall be liable to the plaintiff in an amount equal to the sum of—


(1) actual damages sustained by the plaintiff as a result of the unauthorized disclosure of the
return or return information and, in the case of a willful disclosure or a disclosure which
is the result of gross negligence, punitive damages, but in no case shall a plaintiff entitled
to recovery receive less than the sum of $1,000 with respect to each instances of such
unauthorized disclosure; and


(2) the costs of the action.


26 U.S.C. § 7217(c) (Supp.1981 (emphasis added) (repealed 1982)). Congress explained its
reasons for wording Section 7217 as it did in the legislative history.


Because of the difficulty in establishing monetary terms the damages sustained
by a taxpayer as the result of the invasion of his privacy caused by an unlawful
disclosure of his returns or return information, the amendment provides that



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8c610000abc66

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8c610000abc66

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_73a1000032f37

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003355788&pubNum=506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_8

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003355788&pubNum=506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_8

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003355788&pubNum=506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_506_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_8

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992189724&pubNum=350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_135&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_135

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983110700&pubNum=0000350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_976&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_976

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983110700&pubNum=0000350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_976&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_976

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995062657&pubNum=0000506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995062657&pubNum=0000506&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980112680&pubNum=350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_682

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981152675&pubNum=0000350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_331

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984119635&pubNum=0000350&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RP&fi=co_pp_sp_350_186&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_186

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0184735&cite=UUID(I8F703A8058B611DAB777000BDBC9A81C)&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=CP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS7217&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS7217&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Schmidt v. U.S. Dept. of Veterans Affairs, 218 F.R.D. 619 (2003)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 25


those damages would, in no event, be less than liquidated damages of $1,000
for each disclosure.


S.Rep. No. 94–938, at 348 (1976) (reprinted in 1976 U.S.C.C.A.N. 2897, 3778). Courts having
occasion to interpret Section 7217 uniformly concluded it provided for the recovery of statutory
damages without requiring proof of actual damages. See, e.g., Johnson v. Sawyer, 120 F.3d 1307,
1313 (5th Cir.1997); Rorex v. Traynor, 771 F.2d at 387–88. For these reasons, the court holds
Section 552a(g)(4) entitles an individual to recover statutory damages in the amount of $1,000
in lieu of actual damages upon showing she suffered an adverse effect as a result of the agency's
failure to comply with the provisions of Section 552a in an intentional and willful manner. Thus,
the court holds the plaintiffs' evidence that they suffered an adverse effect as a result of the VA's
intentional and willful violation of Section 552a(e)(10) is sufficient to show they are entitled to
statutory damages of $1,000 under Section 552a(g)(4)(A) as well as costs and attorneys fees under
Section 552a(g)(4)(B).


In light of the foregoing, the court will grant the VA's motion for summary judgment on the
plaintiffs' claims under Section 7, Sections 552a(b) and (d)(2) of the Privacy Act, but it will deny
the VA's motion for summary judgment on the plaintiffs' claims under Section 552a(e)(10) of the
Act because there are genuine issues of material fact as to whether the plaintiffs suffered an adverse
effect as a result of the VA's failure to comply with Section 552a(e)(10) and whether the VA's
failure to comply with Section 552a(e)(10) was intentional and willful. The plaintiffs' motion for
summary judgment will be denied.


The only remaining question for the court to decide is whether it should grant the plaintiffs' request
to certify the following proposed class of approximately 168,000 members:


All current and former persons employed by the Department of Veteran's
Affairs between August 9, 1998 and February 1, 2000, whose names and social
security numbers were entered into a computer software program known as the
Computerized Patient Records System at their place of employment.


Federal Rule of Civil Procedure 23(a) lists four prerequisites for a class action: (1) numerosity;
(2) commonality; (3) typicality; and (4) adequacy of representation. Id; see also Keele v. Wexler,
149 F.3d 589, 594 (7th Cir.1998). *637  Federal Rule of Civil Procedure 23(b) provides if the
prerequisites of Rule 23(a) are satisfied, a class action may be maintained only if the proposed class
meets the requirements of either Rule 23(b)(1), (b)(2), or (b)(3). Id. The plaintiffs bear the heavy
burden of proof in establishing each of the elements required under Rule 23 for class certification.
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Retired Chicago Police Ass'n v. City of Chicago, 7 F.3d 584, 596 (7th Cir.1993). The plaintiffs
must establish a class action will “advance ‘the efficiency and economy of litigation which is a
principal purpose of the procedure.’ ” General Telephone Co. of Southwest v. Falcon, 457 U.S.
147, 159, 102 S.Ct. 2364, 72 L.Ed.2d 740 (1982) (quoting Am. Pipe & Constr. Co. v. Utah, 414
U.S. 538, 553, 94 S.Ct. 756, 38 L.Ed.2d 713 (1974)).


[17]  The court will set aside for the moment the question of whether the prerequisites of Rule
23(a) are satisfied and focus on whether any of the three requirements of Rule 23(b) can be met.
The plaintiffs argue their proposed class can be certified under either Rule 23(b)(2) or (b)(3). The
court cannot agree. Rule 23(b) states in its in relevant part:


An action may be maintained as a class action if ...


(2) the party opposing the class has acted or refused to act on grounds generally applicable to
the class; thereby making appropriate final injunctive relief or corresponding declaratory
relief with respect to the class as a whole.


Id. Rule 23(b)(2) “does not extend to cases in which the appropriate final relief is related to
exclusively or predominately to money damages.” Fed.R.Civ.P. 23 Advisory Committee's Note.
The allegations in the plaintiffs' complaint only entitle them to relief under Section 552a(g)(4).
Section 552a(g)(4) provides monetary relief, not equitable relief. Thus, the only relief available
in this action is monetary, which makes it inappropriate to certify the plaintiffs' class under Rule
23(b)(2).


[18]  In addition, certification under Rule 23(b)(3), which requires that “the court finds that the
questions of law or fact common to the members of the class predominate over any questions
affecting only individual members,” is not proper in this case because individual questions of
fact predominate over common questions fact. The common question of fact is whether the
VA intentionally or willfully violated the requirements of Sections 552a(b) or 552a(e)(10). The
individual questions of fact affecting the members of the class are whether the VA actually
disclosed the records of individual class members to a person or any agency that did not need
the record for purposes of establishing a violation of Section 552a(b), and whether any of the
individual class members suffered an adverse effect as a result of the VA's failure to comply
with either Section 552a(b) or (e)(10). These questions of fact preclude certification under Rule
23(b)(3) because they could not be resolved without conducting numerous mini-trials. See Lyon
v. United States, 94 F.R.D. 69, 76 (W.D.Okla.1982) (noting “[i]n Privacy Act damages actions,
questions affecting only individual members greatly outweigh questions of law and fact common
to the class” and “the individualized nature of the proof precludes ... class certification under
Rule 23(b)(3)”); see also I George B. Trubow, Privacy Law and Practice ¶ 2.09 (1991) (“Because
of the individualized nature of Privacy Act violations and the adverse effects and damages that
must be demonstrated in order to recover under the Act ... class actions have usually been viewed
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as unsuitable.”). It is true one court has certified a class action under the Privacy Act on the
grounds the class of 3,500 plaintiffs only sought $1,000 each and proof of emotional distress would
not be complicated to establish, Rice v. United States, 211 F.R.D. 10, 14 (D.D.C.2002), but the
plaintiffs' class of 186,000 members is far larger than the one considered in Rice. In addition, this
court, unlike the court in Rice, does not believe there would be anything easy about proving each
of the 168,000 members suffered an adverse effect or actually had their individual information
unlawfully disclosed by the agency. Proof of this nature would require extensive discovery, the
defendants *638  would be entitled to cross-examination of each individual class member at trial,
and the court would be buried in paper in no time. Accordingly, the court, in the exercise of its
discretion, does not believe it is proper to certify the plaintiffs' proposed class under Rule 23(b)(3).


[19]  Finally, as a more general matter, the court does not believe it would even be feasible to
determine who is a member of the plaintiffs' proposed class. Although Rule 23 does not expressly
discuss it, it is well-established that any “proposed class must be clearly defined in order to make it
‘administratively feasible for the court to determine whether a particular individual is a member.’
” Rios v. Marshall, 100 F.R.D. 395, 403 (S.D.N.Y.1983) (quoting 7C Wright, Miller & Kane,
Federal Practice and Procedure § 1760, at 581 (1976)). As already indicated, it would be an
unmanageable task to determine which individual members suffered an adverse effect because it is
almost certain that such an adverse effect would be in the form of emotional trauma. The Seventh
Circuit and other courts have held class certification is improper when it turns on the putative class
members' states of mind. Simer v. Rios, 661 F.2d 655, 659 (7th Cir.1981) (refusing to identify as
class of persons who were “discouraged” from applying for government assistance which would
require ascertaining each member's state of mind and render the class unmanageable); Rodriguez
v. United States Dep't of Treasury, 131 F.R.D. 1, 7 (resolving putative class member's state of mind
“obviously would call for innumerable ‘mini-trials,’ ” making class certification inappropriate);
Marshall, 100 F.R.D. at 403 (although it is not rare for a court to make determinations of a particular
party's state of mind, doing so for a class would require the court to make “an unmanageable
number of such determinations”). As such, the court, in an exercise of its discretion, concludes
it would be administratively unfeasible to determine whether an individual was a member of the
plaintiffs' proposed class. For these reasons, the plaintiffs' motion for class certification will be
denied. The VA's motion to strike the plaintiffs' class action allegations is moot and will be denied
accordingly.


Lastly, the court has carefully considered each of the remaining seven motions filed by the parties,
and each will be granted.


Accordingly,
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IT IS ORDERED that the VA's motion for summary judgment on plaintiffs' claims under Section
7, Sections 552a(b), and Section 552a(d)(2) of the Privacy Act (Docket # 62) be and the same is
hereby GRANTED;


IT IS FURTHER ORDERED that the plaintiffs' claims against the VA under Section 7, Section
552a(b), and Section 552a(d)(2) be and the same are hereby DISMISSED with prejudice;


IT IS FURTHER ORDERED that the VA's motion for summary judgment on the plaintiffs'
claims under Section 552a(e)(10) of the Privacy Act (Docket # 62) be and the same is hereby
DENIED;


IT IS FURTHER ORDERED that the plaintiffs' motion for summary judgment (Docket # 79)
be and the same is hereby DENIED;


IT IS FURTHER ORDERED that the plaintiffs' motion for class certification (Docket # 76) be
and the same is hereby DENIED;


IT IS FURTHER ORDERED that the VA's motion to strike the plaintiffs' class-action allegations
(Docket # 65) be and the same is hereby DENIED;


IT IS FURTHER ORDERED that the VA's unopposed motion to strike jury trial (Docket # 67)
be and the same is hereby GRANTED;


IT IS FURTHER ORDERED that the VA's unopposed motion to dismiss defendant Anthony J.
Principi (Docket # 69) be and the same is hereby GRANTED;


IT IS FURTHER ORDERED that the plaintiffs' unopposed motions for permission to exceed
page limitations (Docket # 82 and 105) be and the same are hereby GRANTED;


*639  IT IS FURTHER ORDERED that the VA's unopposed motions to file an oversized brief
(Docket # 91 and 110) be and the same are hereby GRANTED; and


IT IS FURTHER ORDERED that the VA's unopposed motion to file combined reply in support
of motion to strike and sur-reply to plaintiffs' second motion for class certification (Docket # 112)
be and the same is hereby GRANTED.


All Citations


218 F.R.D. 619



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4be3000003be5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=5USCAS552A&originatingDoc=I06864e73541211d9a99c85a9e6023ffa&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Schmidt v. U.S. Dept. of Veterans Affairs, 218 F.R.D. 619 (2003)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 29


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Schmidt v. U.S. Dept. of Veterans Affairs, (2003) 218 F.R.D. 619






Smith v. LoanMe, Inc., 11 Cal.5th 183 (2021)
483 P.3d 869, 276 Cal.Rptr.3d 746, 2021 Daily Journal D.A.R. 3029


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1
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Supreme Court of California.


Jeremiah SMITH, Plaintiff and Appellant,
v.


LOANME, INC., Defendant and Respondent.
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|


April 1, 2021


Synopsis
Background: Telephone call participant brought class action against lender under California
Invasion of Privacy Act, alleging the recording without consent of conversations involving cellular
or cordless telephones. After bench trial, the Superior Court, Riverside County, No. RIC1612501,
Sharon J. Waters, J., entered judgment in favor of lender. Participant appealed. The Court of
Appeal, 43 Cal.App.5th 844, 257 Cal.Rptr.3d 61, affirmed. Review was granted.


[Holding:] The Supreme Court, Cantil-Sakauye, C.J., held that provision of Act imposing liability
on any person “who, without the consent of all parties to a communication, intercepts or receives
and intentionally records” a communication involving a cellular phone or a cordless phone
is a general prohibition against the intentional recording of a covered communication without
the consent of all parties, regardless of whether the recording is performed by a party to the
communication or by someone else.


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Judgment.


West Headnotes (9)


[1] Statutes Purpose and intent
When court interprets a statute, its fundamental task is to determine the Legislature's intent
so as to effectuate the law's purpose.
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[2] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
In interpreting a statute, court first examines the statutory language, giving it a plain and
commonsense meaning.


6 Cases that cite this headnote


[3] Statutes Context
Statutes Construing together;  harmony
Court does not examine statutory language in isolation, but in the context of the statutory
framework as a whole in order to determine its scope and purpose and to harmonize the
various parts of the enactment.


1 Cases that cite this headnote


[4] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Relation to plain, literal, or clear meaning;  ambiguity
If statutory language is clear, courts must generally follow its plain meaning unless a literal
interpretation would result in absurd consequences the Legislature did not intend.
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[5] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If statutory language permits more than one reasonable interpretation, courts may consider
other aids, such as the statute's purpose, legislative history, and public policy.
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[6] Statutes Language and intent, will, purpose, or policy
Statutes Context
Court considers portions of a statute in the context of the entire statute and the statutory
scheme of which it is a part, giving significance to every word, phrase, sentence, and part
of an act in pursuance of the legislative purpose.
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[7] Telecommunications Persons concerned;  consent
Provision of California Invasion of Privacy Act imposing liability on any person “who,
without the consent of all parties to a communication, intercepts or receives and
intentionally records” a communication involving a cellular phone or a cordless phone is a
general prohibition against the intentional recording of a covered communication without
the consent of all parties, regardless of whether the recording is performed by a party to
the communication or by someone else. Cal. Penal Code § 632.7.


2 Cases that cite this headnote


[8] Criminal Law Liberal or strict construction;  rule of lenity
The rule of lenity generally requires that ambiguity in a criminal statute should be resolved
in favor of lenity, giving the defendant the benefit of every reasonable doubt on questions
of interpretation.


1 Cases that cite this headnote


[9] Criminal Law Liberal or strict construction;  rule of lenity
Rule of lenity does not apply every time there are two or more reasonable interpretations
of a penal statute; on the contrary, the principle applies only when two reasonable
interpretations of the same provision stand in relative equipoise.


Witkin Library Reference: 2 Witkin & Epstein, Cal. Criminal Law (4th ed. 2012) Crimes
Against Public Peace and Welfare, § 511 [Interception of Cellular and Cordless Telephone
Communications.]


1 Cases that cite this headnote


**870  ***747  Fourth Appellate District, Division Two, E069752, Riverside County Superior
Court, RIC1612501, Sharon J. Waters, Judge
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Opinion


Opinion of the Court by Cantil-Sakauye, C. J.


***748  *187  Under Penal Code section 632.7, subdivision (a) (hereinafter section 632.7(a)), 1


it is a crime when a person “without the consent of all parties to a communication, intercepts
or receives and intentionally records, or assists in the interception or reception and intentional
recordation of, a communication transmitted between” a cellular or cordless telephone and another
telephone. A violation of section 632.7 also can be pursued civilly and lead to the assessment of
damages and other appropriate relief. The issue presented in this case is whether section 632.7
applies to the *188  parties to a communication, prohibiting them from recording a covered
communication without the consent of all participants, or whether the section is concerned only
with recording by persons other than parties (sometimes hereinafter referred to as “nonparties” to
the communication), such as an individual who covertly intercepts a phone call and eavesdrops
upon it.


1 All subsequent undesignated statutory references are to the Penal Code.


The Court of Appeal concluded that section 632.7 applies only to nonparties and does **871  not
forbid a party to a phone call transmitted to or from a cellular or cordless telephone from recording
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the conversation without the consent of the other party or parties. We reach a contrary conclusion
and hold that section 632.7 applies to parties as well as nonparties. This interpretation reflects
the most sensible reading of the statutory text, is consistent with the relevant legislative history,
and advances the Legislature's apparent intent by protecting privacy in covered communications
to a greater degree than the Court of Appeal's construction would. Accordingly, we reverse the
judgment below and remand the matter to the Court of Appeal for further proceedings consistent
with our opinion.


I. FACTUAL AND PROCEDURAL BACKGROUND


This case arises out of a brief phone conversation. Defendant LoanMe, Inc. (LoanMe) extended a
loan to the wife of plaintiff Jeremiah Smith. In October 2015, a LoanMe employee called a phone
number Smith's wife had provided. Smith answered, on what he asserts was a cordless phone.
Smith advised the LoanMe representative that his wife was not at home. The call then ended, 18
seconds after it began.


LoanMe recorded the call. Three seconds into the call, LoanMe caused a “beep” tone to sound. The
LoanMe representative on the call did not orally advise plaintiff that the call was being recorded.


In September 2016, Smith brought suit on behalf of a putative class consisting of “[a]ll persons
in California whose inbound and outbound telephone conversations involving their cellular or
cordless telephones were recorded without their consent by [LoanMe] or its agent/s within the
one year prior to the filing of this action.” The complaint alleged that the recording of these calls
violated section 632.7.


***749  The parties agreed to a bifurcated bench trial for the court to decide whether Smith
consented to having the phone call recorded by continuing the conversation after LoanMe activated
the “beep” tone. After listening to the call, the trial court agreed with LoanMe that the tone
gave Smith adequate notice that the call was being recorded. The trial court subsequently entered
judgment in LoanMe's favor.


*189  When Smith sought review, the Court of Appeal did not delve into the consent issue decided
by the superior court. Instead, the reviewing court requested supplemental briefing regarding
whether section 632.7 prohibits a party from intentionally recording a communication transmitted
to or from a cellular or cordless phone, or whether the section forbids only the intentional
recording of such communications by persons other than parties. The Court of Appeal ultimately
concluded “that section 632.7 prohibits only third party eavesdroppers from intentionally recording
telephonic communications involving at least one cellular or cordless telephone. Conversely,
section 632.7 does not prohibit the participants in a phone call from intentionally recording
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it.” (Smith v. LoanMe, Inc. (2019) 43 Cal.App.5th 844, 848, 257 Cal.Rptr.3d 61 (Smith).) The
judgment was affirmed on this basis. (Ibid.)


The Court of Appeal regarded section 632.7 as unambiguously applicable only to nonparties.
(Smith, supra, 43 Cal.App.5th at p. 851, 257 Cal.Rptr.3d 61.) It reasoned, “The statute ... requires
that the interception or receipt of the [covered] communication be without the parties’ consent.
But the parties to a phone call always consent to the receipt of their communications by each
other — that is what it means to be a party to the call (or at least that is part of what it means).
In this case, for example, LoanMe consented to Smith's receipt of LoanMe's communications (‘Is
Mrs. Smith there?’), and Smith consented to LoanMe's receipt of Smith's communications (‘No.’).
Consequently, the parties to a phone call are incapable of violating section 632.7, because they do
not intercept or receive each other's communications without all parties’ consent.” (Ibid.)


The Court of Appeal also saw its interpretation of section 632.7 as harmonizing this section
with sections 632.5 and 632.6, which also address privacy issues implicated by the use of
cellular and cordless phones. Sections 632.5 and 632.6 provide for liability when a person
“maliciously and without the consent of all parties to the communication, intercepts **872  ...
[or] receives” a communication transmitted between devices including a cellular phone (§ 632.5,
subd. (a) (hereinafter section 632.5(a))) or a cordless phone (§ 632.6, subd. (a) (hereinafter section
632.6(a))). The Court of Appeal determined that these sections cannot reasonably be applied to the
parties to a phone call, for reasons including the fact that it was “not clear what it would mean for
one party to receive the other party's communications with malice.” (Smith, supra, 43 Cal.App.5th
at p. 852, 257 Cal.Rptr.3d 61.) Because sections 632.5 and 632.6 do not apply to the parties to a
communication, the Court of Appeal reasoned, section 632.7 should be construed similarly. (Smith,
at pp. 851–852, 257 Cal.Rptr.3d 61.) The Court of Appeal also saw it as “absurd” for a party to
be held liable under section 632.7 for recording a call when it was “pure happenstance” whether
the other party or parties were using cellular or cordless phones, as opposed to landline phones.
(Smith, at p. 853, 257 Cal.Rptr.3d 61.)


*190  Finally, the Court of Appeal also saw its reading of section 632.7 as accordant with
the relevant legislative history. The court observed that in materials generated during ***750
legislative deliberations regarding Assembly Bill No. 2465 (1991–1992 Reg. Sess.) (hereinafter
Assembly Bill 2465), the measure through which section 632.7 was added to the Penal Code, the
Legislature “never shows any concern about recording by parties.” (Smith, supra, 43 Cal.App.5th
at p. 859, 257 Cal.Rptr.3d 61.)


We granted review.
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II. DISCUSSION


The discussion below proceeds as follows. We first examine the text of section 632.7(a), which
we determine is most naturally read as prohibiting both parties and nonparties from intentionally
recording a covered communication without the consent of all parties to the communication.
Because the text conceivably could support the Court of Appeal's interpretation as well, however,
we also consult the legislative history and public policy as additional tools to ascertain the
Legislature's intent. Upon review of these resources, we conclude that this section applies to the
intentional recording of a covered communication regardless of whether the recording is performed
by a party to the communication, or by a nonparty.


A. General Principles
[1]  [2]  [3]  [4]  [5]  [6] “ ‘ “When we interpret a statute, ‘[o]ur fundamental task ... is to
determine the Legislature's intent so as to effectuate the law's purpose. We first examine the
statutory language, giving it a plain and commonsense meaning. We do not examine that language
in isolation, but in the context of the statutory framework as a whole in order to determine its
scope and purpose and to harmonize the various parts of the enactment. If the language is clear,
courts must generally follow its plain meaning unless a literal interpretation would result in absurd
consequences the Legislature did not intend. If the statutory language permits more than one
reasonable interpretation, courts may consider other aids, such as the statute's purpose, legislative
history, and public policy.’ [Citation.] ‘Furthermore, we consider portions of a statute in the context
of the entire statute and the statutory scheme of which it is a part, giving significance to every
word, phrase, sentence, and part of an act in pursuance of the legislative purpose.’ ” ’ ” (Meza
v. Portfolio Recovery Associates, LLC (2019) 6 Cal.5th 844, 856–857, 243 Cal.Rptr.3d 569, 434
P.3d 564.) The interpretation of a statute presents a question of law that this court reviews de novo.
(People v. Jimenez (2020) 9 Cal.5th 53, 61, 259 Cal.Rptr.3d 233, 459 P.3d 33; Goodman v. Lozano
(2010) 47 Cal.4th 1327, 1332, 104 Cal.Rptr.3d 219, 223 P.3d 77.)


*191  B. The Context and Provisions of Section 632.7
Section 632.7 is part of the Invasion of Privacy Act (§ 630 et seq.). As we explained in Flanagan
v. Flanagan (2002) 27 Cal.4th 766, 768–769, 117 Cal.Rptr.2d 574, 41 P.3d 575 (Flanagan),
as originally enacted in 1967 this statute replaced “prior laws that permitted the recording of
telephone conversations with the consent of one party to the conversation. [Citation.] The purpose
of the act was **873  to protect the right of privacy by, among other things, requiring that all
parties consent to a recording of their conversation.”
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A foundational component of the act, section 632, provides for liability when “[a] person ...
intentionally and without the consent of all parties to a confidential communication ... uses
an electronic amplifying or recording device to eavesdrop upon or record the confidential
communication, whether the communication is carried on among the parties in the presence of
one another or by means of a telegraph, telephone, ***751  or other device, except a radio.” (Id.,
subd. (a).) Other provisions within the statutory scheme reflect updates that have been made
from time to time in response to the emergence of new communication devices. The Legislature
augmented the statutory scheme in 1985, 1990, and 1992 “to take account of privacy issues raised
by the increased use of cellular and cordless telephones. (See § 632.5, added by Stats. 1985,
ch. 909, § 3, p. 2902; § 632.6, added by Stats. 1990, ch. 696, § 4, p. 3269; § 632.7, added by
Stats. 1992, ch. 298, § 6, p. 1216.) In enacting the first of these amendments[, the Cellular Radio
Telephone Privacy Act of 1985], the Legislature found that ‘the advent of widespread use of
cellular radio telephone technology means that persons will be conversing over a network which
cannot guarantee privacy in the same way that it is guaranteed over landline systems.’ (Stats. 1985,
ch. 909, § 2, p. 2900; similar language as to cordless telephones appears in Stats. 1990, ch. 696,
§ 2, p. 3268.) Responding to the problem of protecting the privacy of parties to calls involving
cellular or cordless telephones, the Legislature prohibited the malicious interception of calls from
or to cellular or cordless phones (§§ 632.5, 632.6) and the intentional interception or recording
of a communication involving a cellular phone or a cordless phone (§ 632.7).” (Flanagan, at pp.
775–776, 117 Cal.Rptr.2d 574, 41 P.3d 575.) 2


2 As will be explained in part II.C, section 632.7 does not prohibit the “intentional interception
or recording” of a covered communication (Flanagan, supra, 27 Cal.4th at p. 776, 117
Cal.Rptr.2d 574, 41 P.3d 575); it is concerned instead with the intentional recording of an
intercepted or received communication.


This case concerns the most recent of the revisions discussed in Flanagan. Section 632.7(a)
provides, “Every person who, without the consent of all parties to a communication, intercepts or
receives and intentionally records, *192  or assists in the interception or reception and intentional
recordation of, a communication transmitted between two cellular radio telephones, a cellular
radio telephone and a landline telephone, two cordless telephones, a cordless telephone and a
landline telephone, or a cordless telephone and a cellular radio telephone, shall be punished” in
the manner the section proceeds to describe. (See also § 637.2 [specifying statutory damages and
other remedies for violations of § 632.7].) Subdivision (b) of section 632.7 provides for certain
exceptions to this prohibition, and subdivision (c) defines or explains some of the terms as used
within the section. 3


3 Within section 632.7, subdivision (c), “cellular radio telephone” is defined as “a wireless
telephone authorized by the Federal Communications Commission to operate in the
frequency bandwidth reserved for cellular radio telephones.” (Id., subd. (c)(1).) “Cordless
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telephone” is defined as “a two-way, low power communication system consisting of
two parts, a ‘base’ unit which connects to the public switched telephone network and a
handset or ‘remote’ unit, that are connected by a radio link and authorized by the Federal
Communications Commission to operate in the frequency bandwidths reserved for cordless
telephones.” (Id., subd. (c)(2).) Lastly, section 632.7, subdivision (c)(3) explains that “
‘[c]ommunication’ includes, but is not limited to, communications transmitted by voice,
data, or image, including facsimile.” Several other terms used in section 632.7, including
“intercepts,” “receives,” and “parties,” are not similarly defined within the section, or for
that matter anywhere in the code chapter in which they appear.


The Court of Appeal's decision below was the first published opinion by a California appellate
court to have specifically addressed whether section 632.7 applies to the intentional recording of
a communication by a party. The Court of Appeal's interpretation of section 632.7 departs from
the majority view of the federal district ***752  courts that have considered the same issue. Some
of these courts have concluded that the text of section 632.7(a) unambiguously prohibits a party
from recording a protected communication **874  without the consent of all other parties. (E.g.,
Montantes v. Inventure Foods (C.D.Cal., July 2, 2014, No. CV-14-1128-MWF(RZx)) 2014 WL
3305578, pp. *2–*4; Ades v. Omni Hotels Management Corp. (C.D.Cal. 2014) 46 F.Supp.3d 999,
1017–1018.) Other federal courts have regarded the text of section 632.7(a) as ambiguous but
read the legislative history as evincing legislative intent that the statute would apply to parties and
nonparties alike. (E.g., Brinkley v. Monterey Fin. Servs., LLC (S.D.Cal. 2018) 340 F.Supp.3d 1036,
1042–1043; Simpson v. Best Western Intern., Inc. (N.D.Cal., Nov. 13, 2012, No. 3:12-cv-04672-
JCS) 2012 WL 5499928, pp. *6–*9.) Finally, a minority position aligns with the views of the
Court of Appeal below and regards section 632.7 as concerned only with intentional recording by
persons other than the parties to a communication. (Young v. Hilton Worldwide, Inc. (C.D.Cal.,
July 11, 2014, No. 2:12-cv-01788-R-(PJWx)) 2014 WL 3434117, p. *1.)


In interpreting section 632.7 as inapplicable to the parties to a communication, the Court of Appeal
did not examine our decision in *193  Flanagan, supra, 27 Cal.4th 766, 117 Cal.Rptr.2d 574,
41 P.3d 575, which contains our most extensive prior discussion of section 632.7. In Flanagan,
we resolved a split of authority regarding what amounts to a “confidential communication” that
section 632, subdivision (a) protects from recording without the parties’ consent. We agreed with
the view that “a conversation is confidential if a party to that conversation has an objectively
reasonable expectation that the conversation is not being overheard or recorded” (Flanagan,
at p. 768, 117 Cal.Rptr.2d 574, 41 P.3d 575), and rejected an alternative interpretation of
the statutory language that we considered less protective of the parties’ privacy (ibid.). In so
holding, we emphasized that the preferred interpretation was more consistent with the protections
conferred by sections 632.5, 632.6, and 632.7. These other provisions, we observed, all “protect
against interception or recording of any communication. When the Legislature determined that
there was no practical means of protecting cordless and cellular phone conversations from
accidental eavesdropping, it chose to protect all such conversations from malicious or intentional
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eavesdropping or recording, rather than protecting only conversations where a party wanted to
keep the content secret.” (Flanagan, at p. 776, 117 Cal.Rptr.2d 574, 41 P.3d 575.) We later added,
“Under the construction adopted here, the [Invasion of] Privacy Act is a coherent statutory scheme.
It protects against intentional, nonconsensual recording of telephone conversations regardless of
the content of the conversation or the type of telephone involved.” (Ibid.; see also id., at p. 771,
fn. 2, 117 Cal.Rptr.2d 574, 41 P.3d 575 [“Section 632.7, enacted in 1992, prohibits intentionally
intercepting or recording communications involving cellular telephones and cordless telephones.
This prohibition applies to all communications, not just confidential communications.”]; Kearney
v. Salomon Smith Barney, Inc. (2006) 39 Cal.4th 95, 122, 45 Cal.Rptr.3d 730, 137 P.3d 914
(Kearney) [“it is unlawful under California law for a party to a telephone conversation to record
the conversation without the knowledge of all other parties to the conversation”].)


C. The Language of Section 632.7, Read in Context, Favors an Interpretation of the
Section as Applicable to Parties as Well as Nonparties


We now look more closely at the language of section 632.7(a), focusing upon its ***753  phrasing,
“[e]very person who, without the consent of all parties to a communication, intercepts or receives
and intentionally records ... a communication ....”


The Court of Appeal read section 632.7(a) as contemplating liability only in situations in which
a person (1) intercepts or receives a communication without the consent of all parties to the
communication, and (2) intentionally records the communication without the consent of all parties
to the communication. As previously observed, the Court of Appeal relied on this construction of
section 632.7(a) in concluding that recording by a party to a phone *194  call is not prohibited
under this provision because the parties to a call normally consent to other participants’ “receipt”
of their input.


**875  A different interpretation of section 632.7(a) would read its consent language as directed
at the recording component of the offense, with the section's “intercepts or receives” phrasing
specifying the circumstances in which a person may become privy to a covered communication.
Under this interpretation of section 632.7(a), there is no doubt regarding its applicability to
parties as well as nonparties to a communication. Although parties might normally be regarded
as consenting to the receipt of their communications by other parties to a call, this acquiescence
would not, by itself, necessarily convey their consent to having these communications recorded. 4


4 The circumstances involved with certain kinds of communications may lead to a reasonable
inference that a party sending a communication has consented to having it recorded by the
intended recipient — recordation would be expected with a facsimile or text transmission,
for example. (See § 632.7, subd. (c)(3) [defining “communication” as including facsimile
transmissions].)
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We conclude that the second of these interpretations represents the more plausible reading of
section 632.7(a). Within section 632.7(a), the interception or receipt of a covered communication
is not so much a discrete subject of consent as it is a description of the circumstances in which the
prohibited act of recordation without proper consent may occur. Such a construction aligns with
how phrasing comparable to that found in section 632.7(a) would be understood in other contexts.
Consider, for example, a rule providing that “any person who, without the prior consent of the
court, receives a jury summons and fails to report to jury duty, shall be guilty of contempt.” In this
example, the receipt of the jury summons is obviously not the target of the consent language; it
is simply a fact that, when coupled with an unconsented-to failure to appear, can lead to liability.
The language of section 632.7(a) communicates a similar rule. 5


5 One might also draw an analogy to the language in section 632, subdivision (a) prohibiting
a person from, intentionally and without the consent of all parties to a confidential
communication, using “an electronic amplifying or recording device to eavesdrop upon or
record the confidential communication.” Just as liability under section 632 would not be
avoided by the parties’ consent to someone using an electronic amplifying or recording
device for some purpose other than eavesdropping upon or recording a communication, the
consent language in section 632.7(a) is not properly understood as separately directed at
a discrete “intercepts or receives” component of the course of conduct proscribed by this
section.


This interpretation of section 632.7(a) finds some support elsewhere in the statutory scheme. When
the Legislature added section 632.7 to the Penal Code through Assembly Bill 2465, it also amended
section 633.5 to add a reference to section 632.7 as follows: “Nothing in Section 631, 632, 632.5,
632.6, or 632.7 prohibits one party to a confidential communication ***754  from recording the
*195  communication for the purpose of obtaining evidence reasonably believed to relate to the
commission by another party to the communication of” certain crimes. (Stats. 1992, ch. 298, §
9, p. 1218, italics added.) 6  The inclusion of this reference to section 632.7 within section 633.5
suggests that the legislators who enacted Assembly Bill 2465 believed section 632.7 could apply
to parties. 7


6 A similar reference to section 632.7 still appears in section 633.5, notwithstanding
subsequent amendments to the latter section.


7 It is true that section 633.5 also references sections 632.5 and 632.6, which are less obviously
applicable to parties. But even if the Legislature may have been overcautious in adding
these references to section 633.5, that does not mean that the later Legislature that enacted
Assembly Bill 2465 should be understood as having added surplusage to the statute.
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Meanwhile, nothing within this scheme provides concrete evidence of a contrary intention. As
previously mentioned, the Court of Appeal regarded its interpretation as harmonizing section
632.7’s provisions with those of sections 632.5 and 632.6, which apply when a person “maliciously
and without the consent of all parties to the communication, intercepts, receives, or assists
in intercepting or receiving a communication” involving a cellular or cordless telephone. (§§
632.5(a), 632.6(a).) 8  The Court of Appeal reasoned that **876  it was difficult to fathom how a
party could “maliciously” receive a communication. (Smith, supra, 43 Cal.App.5th at p. 852, 257
Cal.Rptr.3d 61.) And because sections 632.5 and 632.6 do not appear to have parties in mind, the
Court of Appeal determined, section 632.7 should be construed as similarly limited to nonparties.
(Smith, at pp. 851–852, 257 Cal.Rptr.3d 61.) In a related vein, LoanMe argues that the word
“receives,” as used in sections 632.5(a) and 632.6(a), contemplates only persons who receive
communications without the parties’ consent, and that this word should carry the same meaning
as it appears in section 632.7(a).


8 Section 632.6(a), but not section 632.5(a), includes language addressing a situation in which
a conversation is conducted between a cellular phone and a cordless phone.


These arguments overlook important differences between the language within sections 632.5(a)
and 632.6(a) on the one hand, and section 632.7(a) on the other. It is one thing to describe a
person as someone who “maliciously and without the consent of all parties to the communication ...
intercepts ... [or] receives ... a communication” (§ 632.5(a), italics added; see also § 632.6(a)
[same]), and another to address a person who “without the consent of all parties to a
communication ... intercepts or receives and intentionally records ... a communication” (§
632.7(a), italics added). The additional language regarding recordation within section 632.7(a),
and section 632.7(a)’s lack of a malice requirement, function to describe a class of potential
perpetrators that includes parties, even if sections 632.5(a) and 632.6(a) do not. Although it may be
challenging to envision how a party could maliciously receive a covered communication, it is not
so hard to grasp how a party could just receive such a communication, without malice. That, *196
or interception, is all that section 632.7(a) requires when accompanied by intentional recording
without the necessary consent.


Thus, if we had to decide upon an interpretation of section 632.7(a) based solely on the statutory
language, we would conclude that this provision's prohibition of intentional recording without
the consent of all parties should be construed as applicable to parties as well as nonparties. But
***755  even though we regard this as the most sensible reading of section 632.7(a), we cannot say
that the statutory language is so clear as to be unambiguous. Therefore, we also review the pertinent
legislative history, which confirms our interpretation by shedding light on what the Legislature
sought to accomplish by adding section 632.7 to the Penal Code. (See Scher v. Burke (2017) 3
Cal.5th 136, 148–150, 218 Cal.Rptr.3d 643, 395 P.3d 680.)
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D. The Legislative History and Background of Section 632.7 Are Consistent with Its
Application to Parties


[7] The legislative history of Assembly Bill 2465 comports with our reading of section 632.7 as
announcing a general prohibition against the intentional recording of a covered communication
without the consent of all parties, regardless of whether the recording is performed by a party to
the communication or by someone else.


Committee analyses of Assembly Bill 2465, as well as other materials within the legislative record,
establish that section 632.7 responded to concerns that existing law did not prohibit the recordation
of communications involving a cellular or cordless telephone. One committee analysis of the
measure explained, “Under current law, it is only illegal to intercept a conversation transmitted
between the [sic] cellular or cordless telephones. There is no prohibition against recording a
conversation transmitted between cellular or cordless phones. By comparison, it is currently illegal
to intercept or record a conversation between traditional telephones. There appears to be no sound
policy reason behind this discrepancy.” (Assem. Com. on Pub. Safety, Analysis of Assem. Bill
No. 2465 (1991–1992 Reg. Sess.) as amended Mar. 9, 1992, p. 1, underscoring omitted; see
also Sen. Rules Com., Off. of Sen. Floor Analyses, Analysis of Assem. Bill No. 2465 (1991–
1992 Reg. Sess.) as amended June 1, 1992, p. 1; Sen. Com. on Judiciary, Analysis of Assem.
Bill No. 2465 (1991–1992 Reg. Sess.) as amended June 1, 1992, pp. 2, 3.) These concerns
apparently owed to a sense that communications involving cellular or cordless telephones might
represent “radio” communications that section 632 expressly excludes from its purview, or that
these communications could not be regarded as “confidential” under section 632 because they
could be **877  overheard by eavesdroppers using a radio scanner. *197  (Sen. Com. on Judiciary,
Analysis of Assem. Bill No. 2465, at p. 3; Ops. Cal. Legis. Counsel, No. 27958 (Dec. 17, 1991)
Invasion of Privacy, pp. 2, 5–6.) 9


9 Whether a court should arrive at the same interpretation of section 632 as the one apparently
accepted by the Legislature that passed Assembly Bill 2465 is an issue we need not address
here. We note without further comment, though, that some federal case law regards section
632 as applicable to communications involving a cellular phone. (E.g., Brinkley v. Monterey
Fin. Servs., LLC, supra, 340 F.Supp.3d at p. 1042.)


Providing additional context, another committee analysis of Assembly Bill 2465 described the
rationale behind section 632.7 as follows: “According to the author, [¶] [t]he primary intent of
this measure is to provide a greater degree of privacy and security to persons who use cellular
or cordless telephones. Specifically, AB 2465 prohibits persons from recording conversations
transmitted between cellular or cordless telephones. [¶] Under current law, it is only illegal
to ‘maliciously’ intercept a conversation transmitted between the above-identified telephones.
There is no prohibition against recording a conversation transmitted between cellular or cordless
telephones. [¶] By comparison, it is currently illegal to ‘intentionally’ intercept or record a



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632.7&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632.7&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632.7&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045500119&pubNum=0007903&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=RP&fi=co_pp_sp_7903_1042&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_1042

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045500119&pubNum=0007903&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=RP&fi=co_pp_sp_7903_1042&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_1042

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES632.7&originatingDoc=Iac123e60932211ebb814920ee3be9aa4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Smith v. LoanMe, Inc., 11 Cal.5th 183 (2021)
483 P.3d 869, 276 Cal.Rptr.3d 746, 2021 Daily Journal D.A.R. 3029


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


conversation transmitted between ***756  landline, or traditional, telephones. [¶] AB 2465
recognizes the distinction between traditional, landline telephones and inherently, less secure (or
more public) non-traditional cellular and cordless telephones. Most simply, landline telephones
employ ‘closed’ wire-to-wire systems, whereas cellular and cordless telephones employ radio
waves. Generally, there is a greater expectation of privacy with regard to the former technology
than the latter technology. [¶] However, this does not mean that persons who use cellular or
cordless telephones may reasonably anticipate that their conversations will be both intercepted and
recorded. While there may be utility in retaining relatively unimpeded access to the public ‘air
waves,’ there is no value in permitting private telephone conversations that employ the ‘air waves’
to be indiscriminately record[ed]. [¶] AB 2465 strikes the appropriate balance. The innocent,
merely curious, or non-malicious interception of cellular or cordless telephone conversation
will remain legal. However, it will be illegal to record the same conversations. Henceforth,
persons using cellular or cordless telephones may do so knowing that their conversations are not
being recorded.” (Sen. Com. on Judiciary, Analysis of Assem. Bill No. 2465, supra, at pp. 3–
4, underscoring omitted; see also Assem. Conc. Sen. Amends. to Assem. Bill No. 2465 (1991–
1992 Reg. Sess.) as amended June 1, 1992, p. 1 [also quoting the author's statement that the
bill “prohibits persons from recording conversations transmitted between cellular or cordless
phones”]; Assem. Com. on Pub. Safety, Analysis of Assem. Bill No. 2465, supra, p. 1 [similarly
quoting the author's statement of intent].)


These descriptions of existing law, and of what Assembly Bill 2465 would accomplish, fairly
convey that the enacting Legislature viewed section 632.7 *198  as plugging a perceived hole
in the statutory scheme that left communications involving cordless and cellular telephones
unprotected from recording. The apparent intent was not limited to protecting covered
communications from interlopers acting without malice (the malicious interception or receipt of
a communication already being covered by sections 632.5 and 632.6). The Legislature's aim was
instead to more generally protect communications involving a cordless or cellular phone from
intentional recordation without the parties’ consent — and by doing so, better align the array of
protections accorded to calls involving cellular or cordless phones with the safeguards applicable
to calls involving only landlines.


This intent would not be vindicated by an interpretation of section 632.7 as applicable only to
recording by nonparties. Were the section so construed, parties to a communication transmitted
between a cellular or cordless phone and another device could covertly record the communication,
leaving intact a substantial component of the “discrepancy” in protections that the Legislature
detected and sought to address. (Assem. Com. on Pub. Safety, Analysis of Assem. Bill No. 2465,
supra, at p. 1.) On this point, by the time **878  Assembly Bill 2465 came before the Legislature
it had long been established that section 632 prohibits parties as well as nonparties from recording
a “confidential communication” within its parameters. (Warden v. Kahn (1979) 99 Cal.App.3d
805, 812, 160 Cal.Rptr. 471; Forest E. Olson, Inc. v. Superior Court (1976) 63 Cal.App.3d 188,
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191–192, 133 Cal.Rptr. 573.) Were we to regard section 632.7 as inapplicable to the parties to
a communication, we would have to conclude that the Legislature that enacted Assembly Bill
2465 was content with retaining a substantial gap between the protections attached to landline
communications and those afforded to calls involving a cellular or cordless telephone. Such a
***757  view of legislative intent — which would be in some tension with our previous assessment
of the statutory scheme in Flanagan, supra, 27 Cal.4th at page 776, 117 Cal.Rptr.2d 574, 41 P.3d
575 — would be difficult to square with the historical record.


It is true that one might infer from some committee analyses of Assembly Bill 2465 that the
prospect of invasions of privacy by third parties was front-and-center in legislators’ minds as they
considered the bill. (See Smith, supra, 43 Cal.App.5th at p. 857, 257 Cal.Rptr.3d 61.) But unlike
the Court of Appeal, we do not regard recording by nonparties as the Legislature's sole focus
or concern. Even if such scenarios loomed large as Assembly Bill 2465 proceeded through the
Legislature, it is also apparent from the legislative history that the Legislature saw this measure
as protecting the privacy interests that can be implicated whenever a communication is recorded
without consent, regardless of whether it is a party or an outsider performing the recording.
(See People v. Wade (2016) 63 Cal.4th 137, 143, 201 Cal.Rptr.3d 876, 369 P.3d 546; Grupe
Development Co. v. Superior Court (1993) 4 Cal.4th 911, 921, 16 Cal.Rptr.2d 226, 844 P.2d 545;
accord, Oncale v. Sundowner Offshore Services, Inc. (1998) 523 U.S. 75, 79, 118 S.Ct. 998, 140
L.Ed.2d 201 [noting that *199  statutory prohibitions “often go beyond the principal evil to cover
reasonably comparable evils, and it is ultimately the provisions of our laws rather than the principal
concerns of our legislators by which we are governed”].) And as explained ante, the language
of section 632.7(a) is best read as addressing this more far-reaching concern by encompassing
recordation by parties and nonparties alike. In short, even if certain scenarios involving third-party
recordation of phone conversations may have been particularly salient when the Legislature passed
Assembly Bill 2465, that does not mean section 632.7 applies only in those circumstances.


E. Interpreting Section 632.7 as Applicable to Recording by Parties Better Promotes the
Statutory Scheme's Goal of Protecting Privacy in Communications


Policy considerations enshrined in the statutory scheme also point toward an interpretation of
section 632.7 as applicable to recording by parties as well as nonparties. Such an interpretation is
in synch with expressions of intent, findings, and declarations within the Invasion of Privacy Act,
and with what we have understood to be the Legislature's rationales for shielding certain kinds of
communications from recording.


“In enacting [the Invasion of Privacy Act], the Legislature declared in broad terms its intent ‘to
protect the right of privacy of the people of this state’ from what it perceived as ‘a serious threat to
the free exercise of personal liberties [that] cannot be tolerated in a free and civilized society.’ (Pen.
Code, § 630.) This philosophy appears to lie at the heart of virtually all the decisions construing
the Privacy Act.” (Ribas v. Clark (1985) 38 Cal.3d 355, 359, 212 Cal.Rptr. 143, 696 P.2d 637
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(Ribas).) As we observed in Flanagan, supra, 27 Cal.4th 766, 117 Cal.Rptr.2d 574, 41 P.3d 575,
in subsequently enacting the Cellular Radio Telephone Privacy Act of 1985, the Legislature found
and declared, “ ‘the advent of widespread use of cellular radio telephone technology means that
persons will be conversing over a network which cannot guarantee privacy in the same way that it
is guaranteed over landline systems.’ ” (Flanagan, at pp. 775–776, 117 Cal.Rptr.2d 574, 41 P.3d
575, quoting Stats. 1985, ch. 909, § 2, p. 2900.) But significantly, the Legislature also declared
***758  in the 1985 law that “parties to a cellular radio telephone communication have a right of
privacy in that communication.” **879  (Stats. 1985, ch. 909, § 2, p. 2900.) The Legislature made
similar findings and declarations when, five years later, it retitled the 1985 law the Cordless and
Cellular Radio Telephone Privacy Act and protected communications involving cordless phones
from malicious interception and receipt. (Stats. 1990, ch. 696, §§ 1, 2, pp. 3267, 3268.)


The interpretation of section 632.7 we adopt is better aligned with these aims and declarations than
a narrower interpretation would be. Recording a communication without the speaker's consent
can implicate significant *200  privacy concerns, regardless of whether a party or someone else
is performing the recording. As we explained in Ribas, supra, 38 Cal.3d at pages 360–361,
212 Cal.Rptr. 143, 696 P.2d 637, “While one who imparts private information risks the betrayal
of his confidence by the other party, a substantial distinction has been recognized between the
secondhand repetition of the contents of a conversation and its simultaneous dissemination to an
unannounced second auditor, whether that auditor be a person or mechanical device.” (See also
Flanagan, supra, 27 Cal.4th at p. 775, 117 Cal.Rptr.2d 574, 41 P.3d 575; Sanders v. American
Broadcasting Companies (1999) 20 Cal.4th 907, 915, 85 Cal.Rptr.2d 909, 978 P.2d 67.) The
distinction stressed in Ribas owes to the fact that “secret monitoring denies the speaker an
important aspect of privacy of communication — the right to control the nature and extent of the
firsthand dissemination of his statements.” (Ribas, at p. 361, 212 Cal.Rptr. 143, 696 P.2d 637;
United States v. White (1971) 401 U.S. 745, 787–788, 91 S.Ct. 1122, 28 L.Ed.2d 453 (dis. opn. of
Harlan, J.) [“[m]uch off-hand exchange is easily forgotten and one may count on the obscurity of
his remarks, protected by the very fact of a limited audience, and the likelihood that the listener
will either overlook or forget what is said, as well as the listener's inability to reformulate a
conversation”]; Van Boven, Electronic Surveillance in California: A Study in State Legislative
Control (1969) 57 Cal. L.Rev. 1182, 1231–1232.) To ensure that these concerns are addressed,
the state has a “strong and continuing interest in the full and vigorous application” of laws that
vindicate the privacy rights that can be compromised when a communication is recorded without
consent. (Kearney, supra, 39 Cal.4th at p. 125, 45 Cal.Rptr.3d 730, 137 P.3d 914 [discussing
section 632].)


LoanMe asserts that these privacy interests would not be significantly affected if this court were to
adopt the Court of Appeal's construction of section 632.7 because section 632 would remain as a
backstop, protecting confidential communications conducted over a cellular or cordless telephone
from being electronically recorded without all parties’ consent. The fundamental problem with this
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argument is not necessarily that it is incorrect — the question of section 632’s precise scope not
being squarely before us — but that it does not align with the Legislature's intent when it enacted
section 632.7. Correctly or not, the Legislature that passed Assembly Bill 2465 and added section
632.7 to the Penal Code read section 632 differently and saw a gap in the statutory scheme that left
cellular and cordless communications unprotected. This perceived hole would be adequately filled
only if section 632.7 is construed as prohibiting the intentional recording of these communications
absent the consent of all parties, without regard to whether the recording is performed by a party
or by someone other than a party.


F. LoanMe's Absurdity Argument Fails
Echoing the Court of Appeal below, LoanMe also argues that section 632.7 ***759  should not
be interpreted as imposing liability on parties “on the basis of pure *201  happenstance.” (Smith,
supra, 43 Cal.App.5th at p. 853, 257 Cal.Rptr.3d 61.) As LoanMe puts it, “[h]ad Smith answered
on a landline phone, section 632.7 could not apply under any interpretation had LoanMe been using
a landline too. But because of the happenstance that Smith allegedly answered LoanMe's call on
a cordless phone, section 632.7 subjects LoanMe to criminal and civil liability.” As had the Court
of Appeal (Smith, at p. 853, 257 Cal.Rptr.3d 61), LoanMe characterizes this result as “absurd.”


This argument gives short shrift to section 632.7’s complementary role in a larger statutory **880
scheme. It is true that section 632.7 does not apply when all parties to a communication use
landline phones. But section 632, which prohibits the use of an electronic device to intentionally
record without proper consent “confidential communications” transmitted between such phones,
frequently will apply to such a conversation. As construed in Flanagan, supra, 27 Cal.4th at
page 768, 117 Cal.Rptr.2d 574, 41 P.3d 575, section 632’s protections adhere to communications
in which a party has “an objectively reasonable expectation that the conversation is not being
overheard or recorded.” When one juxtaposes section 632’s coverage, so defined, against that of
section 632.7, it becomes apparent that as a practical matter the kind of phone used to receive a call
will commonly make no difference in determining whether a caller is liable under some portion
of the statutory scheme for recording a call without the consent of all parties.


Concededly, a discrepancy may exist between section 632’s coverage and that of section 632.7 in
situations where a communication is not confidential. Yet this difference, whatever it may be in
practical terms today in light of current privacy expectations (see Flanagan, supra, 27 Cal.4th at
p. 768, 117 Cal.Rptr.2d 574, 41 P.3d 575), owes to the Legislature's apparent sense, decades ago,
that cellular and cordless communications were incapable of being cast as confidential. Moreover,
any perceived harshness in applying section 632.7 to a party's recordation of a nonconfidential
communication is lessened by the fact that a party can avoid liability under the statute by taking
reasonable precautions, such as obtaining the consent to record the statute requires. In this respect,
LoanMe's absurdity argument resembles a position we rejected in Kearney, supra, 39 Cal.4th 95,
45 Cal.Rptr.3d 730, 137 P.3d 914, in which we determined that section 632 applied prospectively
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to phone calls between the Georgia branch of a national brokerage firm and the firm's California
clients. (Kearney, at pp. 100–101, 45 Cal.Rptr.3d 730, 137 P.3d 914.) In Kearney, we responded to
the defendant's concern that someone who received a call in Georgia would not necessarily know
whether a caller was in California, and hence whether California law applied to the call. (Id., at
p. 127, 45 Cal.Rptr.3d 730, 137 P.3d 914.) We observed that “there would appear to be no reason
why an [employee of the defendant], when answering a call, could not simply inquire where the
client is calling *202  from.” (Ibid.) Similarly here, a party who wants to record a call that may
fall within the strictures of section 632.7 is hardly in an impossible situation. 10


10 Amici curiae Project Veritas and the Project Veritas Action Fund (the Veritas amici) assert
that constitutional considerations militate in favor of a construction of section 632.7 as
concerned only with recording by nonparties. We do not believe any such considerations
carry sufficient force here as to compel this interpretation. We observe, however, that
especially insofar as the Veritas amici's concerns involve section 632.7’s application to
emerging uses of smartphones and similar devices, the Legislature has in the past amended
the Invasion of Privacy Act to better address the use and misuse of new technologies. Our
sister branch may well take another look at the statutory scheme, should legislators believe
that further updating is warranted.


***760  G. The Rule of Lenity Does Not Apply Here
LoanMe also argues that the rule of lenity applies here and supports an interpretation of section
632.7 as concerned only with recording by nonparties to a communication. We conclude that the
circumstances before us do not justify the invocation of this principle.


[8]  [9] The rule of lenity “ ‘generally requires that “ambiguity in a criminal statute should be
resolved in favor of lenity, giving the defendant the benefit of every reasonable doubt on questions
of interpretation.” ’ ” (People v. Nuckles (2013) 56 Cal.4th 601, 611, 155 Cal.Rptr.3d 374, 298
P.3d 867.) But “[t]he rule of lenity does not apply every time there are two or more reasonable
interpretations of a penal statute.” (People v. Manzo (2012) 53 Cal.4th 880, 889, 138 Cal.Rptr.3d
16, 270 P.3d 711 (Manzo).) On the contrary, this principle applies only “ ‘when “ ‘two reasonable
interpretations of the same provision stand in relative equipoise ....’ ” ’ ” (Ibid.)


As in Manzo, supra, 53 Cal.4th at page 889, 138 Cal.Rptr.3d 16, 270 P.3d 711, “We **881  do not
face that degree of uncertainty in this case” — or, frankly, any great uncertainty at all regarding
legislative intent. Here, as there, “[t]he legislative history, the purpose of the statute, general public
policy concerns, and logic all favor” the interpretation we adopt. (Ibid.) Of even more significance,
so too does the statutory language. Accordingly, we decline LoanMe's invitation to apply the rule
of lenity. 11
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11 Smith argues that the rule of lenity has no application where, as here, a law with potential
civil and criminal consequences is being invoked only by a civil plaintiff. (But see Leocal
v. Ashcroft (2004) 543 U.S. 1, 11–12, fn. 8, 125 S.Ct. 377, 160 L.Ed.2d 271.) Our analysis
makes it unnecessary to address this argument.


III. DISPOSITION


We conclude that section 632.7 prohibits parties as well as nonparties from intentionally recording
a communication transmitted between a *203  cellular or cordless phone and another device
without the consent of all parties to the communication. The Court of Appeal did not address
LoanMe's additional contentions that its activation of a beep tone gave Smith notice that their
conversation was being recorded, and that by remaining on the call, Smith consented to having the
call recorded. We reverse the judgment of the Court of Appeal and remand the cause to that court
for further proceedings consistent with our opinion, including consideration of these arguments
as may be appropriate.


We Concur:


CORRIGAN, J.


LIU, J.


CUÉLLAR , J.


KRUGER, J.


GROBAN, J.


JENKINS, J.


All Citations


11 Cal.5th 183, 483 P.3d 869, 276 Cal.Rptr.3d 746, 2021 Daily Journal D.A.R. 3029


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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27 Cal.3d 167, 610 P.2d 1330, 164 Cal.Rptr. 839, 115 L.R.R.M. (BNA) 3119, 9
A.L.R.4th 314, 121 Lab.Cas. P 56,822, 1980-2 Trade Cases P 63,378, 1 IER Cases 102


Supreme Court of California


GORDON TAMENY, Plaintiff and Appellant,
v.


ATLANTIC RICHFIELD COMPANY et al., Defendants and Respondents


L.A. No. 31100.
Jun 2, 1980.


SUMMARY


In an action by a former oil company retail sales representative against the company, in which
plaintiff alleged that defendant had discharged him because of his refusal to participate in an
illegal scheme to fix retail gasoline prices, the trial court sustained defendant's general demurrer to
plaintiff's tort causes of action. Thereafter, plaintiff voluntarily dismissed his remaining cause of
action for breach of contract and the court then dismissed the entire action and entered judgment
in favor of defendant. Though defendant conceded that an employee who has been fired for
refusing to perform an illegal act may recover from his former employer for wrongful discharge,
it contended, and the trial court agreed, that the employee's remedy in such cases sounds only in
contract and not in tort. (Superior Court of Los Angeles County, No. C 194036, Robert I. Weil,
Judge.)


The Supreme Court reversed with respect to the issue of tort liability, holding that when
an employer's discharge of an employee violates fundamental principles of public policy, the
discharged employee may maintain a tort action and recover damages traditionally available in
such actions. The court held that an employer's obligation to refrain from discharging an employee
who refuses to commit a criminal act does not depend on any express or implied promises set
forth in the employment contract, but rather reflects a duty imposed by law on all employers
in order to implement the fundamental public policies embodied in the penal statutes. As such,
the court held, a wrongful discharge suit exhibits the classic elements of a tort cause of action.
In light of its holding that plaintiff's complaint stated a cause of action in *168  tort under the
common law wrongful discharge doctrine, the court did not determine whether a tort recovery
would additionally be available on the theory that the discharge constituted a breach of the implied-
in-law covenant of good faith and fair dealing inherent in every contract. It also held that a count of
the complaint seeking recovery for intentional interference with contractual relations did not state
a cause of action distinct from the wrongful discharge claim. A cause of action for treble damages
under the Cartwright Act was held to have been abandoned by plaintiff. (Opinion by Tobriner, J.,
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with Bird, C. J., Mosk, Richardson and Newman, JJ., concurring. Separate opinion by Manuel, J.,
concurring in the judgment. Separate dissenting opinion by Clark, J.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Employer and Employee § 9--Contracts of Employment--Actions for Wrongful Discharge--
Availability of Tort Action.
In an action by a former oil company retail sales representative against the company, in which
plaintiff alleged that defendant had discharged him because of his refusal to participate in an
illegal scheme to fix retail gasoline prices, the trial court erred in sustaining defendant's demurrer
to plaintiff's tort cause of action for wrongful discharge, where defendant conceded that the
allegations of the complaint, if true, established that it had acted unlawfully in discharging plaintiff
for refusing to participate in criminal activity. An employee discharged for refusing to engage in
illegal conduct at his employer's request is not limited to a breach of contract action, but may
maintain a tort action for wrongful discharge and recover damages traditionally available in tort
actions. An employer's obligation to refrain from discharging an employee who refuses to commit
a criminal act does not depend on any express or implied promises set forth in the employment
contract, but rather reflects a duty imposed by law on all employers in order to implement the
fundamental public policies embodied in the penal statutes. As such, a wrongful discharge suit
exhibits the classic elements of a tort cause of action.


[See Cal.Jur.3d, Employer and Employee, § 68; Am.Jur.2d, Master and Servant, § 60.] *169


COUNSEL
Richard P. Carroll, James R. Carroll and John J. Hartford for Plaintiff and Appellant.
Wylie Aitken, Robert E. Cartwright, Edward I. Pollock, Glen T. Bashore, Stephen I. Zetterberg,
J. Nick DeMeo, Sanford M. Gage, Joseph Posner, Laufer & Roberts, David Laufer, Edward A.
Friend, John J. Hartford, John R. Hillsman and McGuinn & Moore as Amici Curiae on behalf of
Plaintiff and Appellant.
Stephen D. Miller, Miller, Glassman & Browning, Jane D. Saltsman and Carol S. Boyk for
Defendants and Respondents.


TOBRINER, J.


Plaintiff Gordon Tameny instituted the present action against his former employer, Atlantic
Richfield Company (Arco), 1  alleging that Arco had discharged him after 15 years of service
because he refused to participate in an illegal scheme to fix retail gasoline prices. Plaintiff
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sought recovery from Arco on a number of theories, contending, inter alia, that Arco's conduct in
discharging him for refusing to commit a criminal act was tortious and subjected the employer to
liability for compensatory and punitive damages under normal tort principles.


1 Plaintiff's complaint named Arco, J. C. McDermott (an Arco supervisor) and Does 1 through
10 as defendants. For convenience, we refer to all of these parties as either Arco or
defendants.


Arco demurred to the complaint, contending that plaintiff's allegations, even if true, did not state
a cause of action in tort. Arco conceded that California authorities establish that an employee who
has been fired for refusing to perform an illegal act may recover from his former employer for
“wrongful discharge.” Arco contended, however, that the employee's remedy in such cases sounds
only in contract and not in tort. The trial court accepted Arco's argument and sustained a general
demurrer to plaintiff's tort causes of action. Plaintiff now appeals from the ensuing judgment.


For the reasons discussed below, we have concluded that the trial court judgment must be reversed
with respect to the issue of tort liability. *170  As we shall explain, past cases do not sustain Arco's
contention that an employee who has been discharged because of his refusal to commit an illegal
act at his employer's behest can obtain redress only by an action for breach of contract. Rather, as
we shall see, the relevant authorities both in California and throughout the country establish that
when an employer's discharge of an employee violates fundamental principles of public policy,
the discharged employee may maintain a tort action and recover damages traditionally available
in such actions.


1. The facts and proceedings below.
Because this appeal arises from a judgment entered after the sustaining of a general demurrer, we
must, under established principles, assume the truth of all properly pleaded material allegations
of the complaint in evaluating the validity of the trial court's action. (See, e.g., Alcorn v. Anbro
Engineering, Inc. (1970) 2 Cal.3d 493, 496 [86 Cal.Rptr. 88, 468 P.2d 216]; Serrano v. Priest
(1971) 5 Cal.3d 584, 591 [96 Cal.Rptr. 601, 487 P.2d 1241].)


According to the complaint, plaintiff was hired by Arco as a relief clerk in 1960, received
regular advancements, merit increases and commendatory evaluations in his initial years with the
company, and, in 1966, was promoted to the position of retail sales representative, the position he
held when discharged by Arco in 1975. His duties as a retail sales representative included among
other matters the management of relations between Arco and the various independent service
station dealers (franchisees) in his assigned territory of Bakersfield.


The complaint alleges that beginning in the early 1970s, Arco, Arco's district manager McDermott,
and others engaged in a combination “for the purpose of reducing, controlling, stabilizing, fixing,
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and pegging the retail gasoline prices of Arco service station franchisees.” According to the
complaint, defendants' conduct in this regard violated express provisions of the Sherman Antitrust
Act (15 U.S.C. § 1 et seq.), the Cartwright Act (Bus. & Prof. Code, § 16720 et seq.), and a specific
consent decree which which had been entered in a federal antitrust prosecution against Arco. 2


*171


2 In United States v. The American Oil Co. (D.N.J. 1971) Civ. No. 370-65, the court enjoined
Arco and its employees and agents, inter alia, from “entering into or adhering to any
agreement, arrangement or understanding with any distributor or dealer to fix, maintain, or
stabilize prices at which any distributor or dealer shall sell gasoline,” and from “coercing any
of its distributors or dealers to adhere to [its] suggested retail price for gasoline provided,
however, that ... nothing in this Judgment shall prohibit any defendant from unilaterally
suggesting prices to its distributors or dealers for the sale of gasoline to third persons ....”


The complaint further asserts that during the early 1970s, defendants increasingly pressured
plaintiff to “threaten [and] cajole ... the so-called 'independent' service station dealers in [his]
territory to cut their gasoline prices to a point at or below a designated level specified by Arco.”
When plaintiff refused to yield to his employer's pressure to engage in such tactics, his supervisor
told him that his discharge was imminent, and soon thereafter plaintiff was fired, effective March
25, 1975. Although at the time of the discharge Arco indicated in its personnel records that plaintiff
was being fired for “incompetence” and for “unsatisfactory performance,” the complaint alleges
that “the sole reason” for plaintiff's discharge was his refusal to commit the “grossly illegal and
unlawful acts which defendants tried to force him to perform.” 3


3 Contrary to Arco's contention, the allegations of the complaint summarized above adequately
assert that plaintiff's discharge was “proximately caused” by his refusal to violate the antitrust
laws. Although in another passage of the complaint plaintiff states that if he had complied
with defendants' orders he would “in all probability” have been retained as an employee, that
qualified language does not negate the more specific allegations of causation and certainly
would not justify the sustaining of defendant's general demurrer without leave to amend.


On the basis of the foregoing allegations, plaintiff sought relief on five separate theories. The
complaint alleged, in particular, three tort causes of action (wrongful discharge, breach of the
implied covenant of good faith and fair dealing, and interference with contractual relations),
an action for breach of contract, and an action for treble damages under the Cartwright Act.
Defendants demurred to the complaint, and the trial court sustained the demurrer as to all counts
except for the count alleging a breach of contract. 4  Thereafter, plaintiff voluntarily dismissed the
contract count and the trial court then dismissed the entire action and entered judgment in favor
of Arco. Plaintiff appeals from the adverse judgment. 5  *172
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4 Although the trial court sustained the demurrer to the antitrust count with leave to amend,
plaintiff chose to stand on that count as initially pleaded.


5 In the briefs filed in the Court of Appeal, plaintiff challenged the trial court's ruling with
respect to his treble damage antitrust claim as well as the ruling on the various tort counts.
After the Court of Appeal had affirmed the trial court judgment in all respects, however,
plaintiff did not contest the Court of Appeal's ruling on the treble damage claim in his petition
for hearing to this court, but instead confined his objections to the portion of the Court of
Appeal decision which had affirmed the dismissal of the tort causes of action.
Thereafter, when an amicus filed a brief in this court discussing, inter alia, the treble damage
count, defendants filed a supplementary brief contending that plaintiff had abandoned the
antitrust claim. The amicus then filed a supplementary brief arguing that plaintiff indeed had
not abandoned that contention; plaintiff nevertheless did not respond to the defendants' claim
by letter or brief and did not raise the treble-damage issue at oral argument. Although we
recognize that we have jurisdiction to determine the antitrust issue (see Menchaca v. Helms
Bakeries, Inc. (1968) 68 Cal.2d 535, 541, fn. 1 [67 Cal.Rptr. 775, 439 P.2d 903]), we believe
that under the circumstances we may appropriately conclude that plaintiff does not press and
hence abandons the treble-damage claim in this court.


2. (1) An employee discharged for refusing to engage in illegal conduct
at his employer's request may bring a tort action for wrongful discharge.


Under the traditional common law rule, codified in Labor Code section 2922, 6  an employment
contract of indefinite duration is in general terminable at “the will” of either party. Over the past
several decades, however, judicial authorities in California and throughout the United States have
established the rule that under both common law and the statute an employer does not enjoy an
absolute or totally unfettered right to discharge even an at-will employee. In a series of cases
arising out of a variety of factual settings in which a discharge clearly violated an express statutory
objective or undermined a firmly established principle of public policy, courts have recognized
that an employer's traditional broad authority to discharge an at-will employee “may be limited
by statute ... or by considerations of public policy.” (Petermann v. International Brotherhood of
Teamsters (1959) 174 Cal.App.2d 184, 188 [344 P.2d 25] (discharge for refusal to commit perjury);
see, e.g., Glenn v. Clearman's Golden Cock Inn, Inc. (1961) 192 Cal.App.2d 793, 796-797 [13
Cal.Rptr. 769] (discharge because of union membership and activity); Wetherton v. Growers Farm
Labor Assn. (1969) 275 Cal.App.2d 168, 174-175 [79 Cal.Rptr. 543] (same); Montalvo v. Zamora
(1970) 7 Cal.App.3d 69 [86 Cal.Rptr. 401] (discharge for designation of nonunion bargaining
representative); Nees v. Hocks (1975) 272 Ore. 210 [536 P.2d 512] (discharge for serving on jury);
Frampton v. Central Indiana Gas Company (1973) 260 Ind. 249 [297 N.E.2d 425] (discharge for
filing worker's compensation claim); Harless v. First Nat. Bank in Fairmont (1978) ___ W.Va. ___
[246 S.E.2d 270] (discharge for reporting violations of consumer protection laws).) 7  *173



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=68CALIF2D535&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_541&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_541

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=68CALIF2D535&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_541&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_541

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111540&pubNum=661&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CALBS2922&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=174CAAPP2D184&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_188

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=174CAAPP2D184&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_188

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123043&pubNum=661&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=192CAAPP2D793&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_796&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_796

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108749&pubNum=227&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961108749&pubNum=227&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=275CAAPP2D168&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_174

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=275CAAPP2D168&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_174&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_174

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969112390&pubNum=227&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=7CAAPP3D69&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=7CAAPP3D69&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970111563&pubNum=227&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975126876&pubNum=661&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973114233&pubNum=578&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978132533&pubNum=711&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978132533&pubNum=711&originatingDoc=I53b2ff73fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Tameny v. Atlantic Richfield Co., 27 Cal.3d 167 (1980)
610 P.2d 1330, 164 Cal.Rptr. 839, 115 L.R.R.M. (BNA) 3119, 9 A.L.R.4th 314...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


6 Section 2922 provides in relevant part: “An employment, having no specified term, may be
terminated at the will of either party on notice to the other ....”


7 The recent decisions in this area have drawn upon a considerable body of academic
commentary exposing the arbitrariness of an absolute right to discharge in light of
contemporary employment relationships and the incompatibility of such a right to the
attainment of a broad range of statutory objectives. (See, e.g., Blades, Employment at Will
vs. Individual Freedom: On Limiting the Abusive Exercise of Employer Power (1967) 67
Column.L.Rev. 1404; Summers, Individual Protection Against Unjust Dismissal: Time for a
Statute (1976) 62 Va.L.Rev. 481; Ewing, Sunlight in the Salt Mines (1977) 29 Harv.L.Bull.
18; Note, Implied Contract Right to Job Security (1974) 26 Stan.L.Rev. 335; Comment, A
Common Law Action for the Abusively Discharged Employee (1975) 26 Hastings L.J. 1435;
Comment, Protecting the Private Sector At Will Employee Who “Blows the Whistle”: A
Cause of Action Based Upon Determinants of Public Policy, 1977 Wis.L.Rev. 777.)


Petermann v. International Brotherhood of Teamsters, supra, one of the seminal California
decisions in this area, imposes a significant condition upon the employer's broad power of
dismissal by nullifying the right to discharge because an employee refuses to perform an unlawful
act. In Petermann, the plaintiff, who had been employed as a business agent by defendant union,
brought a “wrongful discharge” action against the union alleging that he had been dismissed from
his position because he had refused to follow his employer's instructions to testify falsely under
oath before a legislative committee, and instead had given truthful testimony. Emphasizing that
the employer's instructions amounted to a directive to commit perjury, a criminal offense, plaintiff
maintained that the employer acted illegally in discharging him for refusing to follow such an order.


The Petermann court recognized that in the absence of contractual limitations an employer enjoys
broad discretion to discharge an employee, but concluded that as a matter of “public policy and
sound morality” the employer's conduct, as alleged in the complaint, could not be condoned. The
court explained: “The commission of perjury is unlawful. (Pen. Code, § 118) .... It would be
obnoxious to the interests of the state and contrary to public policy and sound morality to allow an
employer to discharge any employee, whether the employment be for a designated or unspecified
duration, on the ground that the employee declined to commit perjury, an act specifically enjoined
by statute .... The public policy of this state as reflected in the Penal Code sections referred to
above would be seriously impaired if it were to be held that one could be discharged by reason of
his refusal to commit perjury. To hold that one's continued employment could be made contingent
upon his commission of a felonious act at the instance of his employer would be to encourage
criminal conduct upon the part of both the employee and employer and serve to contaminate the
honest administration of public affairs ....” (174 Cal.App.2d at pp. 188-189.) *174


Thus, Petermann held that even in the absence of an explicit statutory provision prohibiting the
discharge of a worker on such grounds, fundamental principles of public policy and adherence
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to the objectives underlying the state's penal statutes require the recognition of a rule barring an
employer from discharging an employee who has simply complied with his legal duty and has
refused to commit an illegal act. 8


8 Although the Petermann court did not rely upon Labor Code section 2856, that statute
provides additional support for the Petermann ruling. Section 2856 declares that “[a]n
employee shall substantially comply with all the directions of his employer concerning the
service on which he is engaged, except where such obedience is impossible or unlawful
....” (Italics added.) While this statute does not specifically refer to an employer's authority
to discharge an employee, the statute does reflect direct legislative approval of the basic
proposition that an employer enjoys no authority to direct an employee to engage in unlawful
conduct.


As the statement of facts set out above demonstrates, the present case closely parallels Petermann
in a number of essential respects. Here, as in Petermann, the complaint alleges that the defendant
employer instructed its employee to engage in conduct constituting a criminal offense. Plaintiff,
like the employee in Petermann, refused to violate the law and suffered discharge as a consequence
of that refusal.


Arco concedes, as it must in light of Petermann, that the allegations of the complaint, if true,
establish that defendants acted unlawfully in discharging plaintiff for refusing to participate in
criminal activity. 9  Arco maintains, however, that plaintiff's remedy for such misconduct sounds
only in contract and not in tort. Accordingly, Arco asserts that the trial court properly sustained
its demurrer to plaintiff's tort causes of action, and correctly precluded plaintiff from recovering
either compensatory tort damages or punitive damages.


9 Arco acknowledged at oral argument that the facts alleged in the complaint with respect to
its dealings with its franchisees would, if true, amount to a violation of the antitrust laws.


In support of its contention that an action for wrongful discharge sounds only in contract and not
in tort, Arco argues that because of the contractual nature of the employer-employee relationship,
an injury which an employer inflicts upon its employee by the improper termination of such a
relationship gives rise only to a breach of contract action. California decisions, however, have long
recognized that a wrongful act committed in the course of a contractual relationship may afford
both *175  tort and contractual relief, and in such circumstances the existence of the contractual
relationship will not bar the injured party from pursuing redress in tort.


Sloane v. Southern Cal. Ry. Co. (1896) 111 Cal. 668 [44 P. 320] illustrates the early application
of these principles. In Sloane, a passenger who had purchased a railroad ticket to San Diego and
had been wrongfully ejected from the train before her destination sued the defendant railroad for
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damages in tort. In response, the railroad contended that the passenger's “only right of action is for
breach of the defendant's contract to carry her to San Diego, and that the extent of her recovery
therefor is the price paid for the second ticket, and a reasonable compensation for the loss of time
sustained by her ....” (111 Cal. at p. 676.)


The Sloane court rejected the defendant's contention, declaring that “[t]he plaintiff's right of
action ... is not ... limited to the breach of [the] contract to carry her to San Diego, but includes full
redress for the wrongs sustained by her by reason of the defendant's violation of the obligations
which it assumed in entering into such a contract ... [S]he could either bring an action simply for
the breach of the contract, or she could sue ... in tort for [defendant's] violation of the duty ... which
it assumed upon entering into such a contract.” (111 Cal. at pp. 676-677.)


Numerous decisions decided in the 80 years since Sloane confirm that “'it [is] well established
in this state that if the cause of action arises from a breach of a promise set forth in the contract,
the action is ex contractu, but if it arises from a breach of duty growing out of the contract it is
ex delicto.”' (Italics added.) (Eads v. Marks (1952) 39 Cal.2d 807, 811 [249 P.2d 257] (quoting
Peterson v. Sherman (1945) 68 Cal.App.2d 706, 711 [157 P.2d 863]); see, e.g., Jones v. Kelly
(1929) 208 Cal. 251, 254 [280 P. 942]; Heyer v. Flaig (1969) 70 Cal.2d 223, 227 [74 Cal.Rptr.
225, 449 P.2d 161]; Distefano v. Hall (1963) 218 Cal.App.2d 657, 678 [32 Cal.Rptr. 770].) In
conformity with this principle, recent decisions have held that a month-to-month tenant who is
wrongfully evicted for exercising the statutory “repair and deduct” remedy may maintain a tort
action for compensatory and punitive damages against his landlord. (See, e.g., Aweeka v. Bonds
(1971) 20 Cal.App.3d 278, 281 [97 Cal.Rptr. 650].) *176


In light of the foregoing authorities, we conclude that an employee's action for wrongful discharge
is ex delicto and subjects an employer to tort liability. As the Petermann case indicates, an
employer's obligation to refrain from discharging an employee who refuses to commit a criminal
act does not depend upon any express or implied “'promise[s] set forth in the [employment]
contract”' (Eads v. Marks, supra, 39 Cal.2d at p. 811), but rather reflects a duty imposed by law
upon all employers in order to implement the fundamental public policies embodied in the state's
penal statutes. As such, a wrongful discharge suit exhibits the classic elements of a tort cause of
action. As Professor Prosser has explained: “[Whereas] [c]ontract actions are created to protect
the interest in having promises performed,” “[t]ort actions are created to protect the interest in
freedom from various kinds of harm. The duties of conduct which give rise to them are imposed
by law, and are based primarily upon social policy, and not necessarily upon the will or intention
of the parties ....” (Prosser, Law of Torts (4th ed. 1971) p. 613.)


Past California wrongful discharge cases confirm the availability of a tort cause of action in
circumstances similar to those of the instant case. In Kouff v. Bethlehem-Alameda Shipyard (1949)
90 Cal.App.2d 322 [202 P.2d 1059], for example, the court held that an employee who had been
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improperly discharged from his job for acting as an election poll official could maintain a tort cause
of action against his employer for compensatory and punitive damages. 10  Similarly, in Glenn v.
Clearman's Golden Cock Inn, Inc., supra, 192 Cal.App.2d 793, Wetherton v. Growers Farm Labor
Assn., supra, 275 Cal.App.2d 168, 174-175 and Montalvo v. Zamora, supra, 7 Cal.App.3d 69, the
courts sanctioned the right of employees, who had been discharged for joining unions or otherwise
exercising their statutory right to choose a bargaining representative, to maintain tort causes of
action against their employers for wrongful discharge. 11  *177


10 Although Arco argues that a tort cause of action should not be permitted because the
availability of punitive damages in such actions allegedly impairs the employer-employee
relationship, Kouff demonstrates that under appropriate circumstances punitive damages may
be warranted in this context. (See also Montalvo v. Zamora, supra, 7 Cal.App.3d 69, 77.)
Indeed, our court has sanctioned the imposition of punitive damages in an employee's tort
action against his employer in other contexts as well. (See, e.g., Alcorn v. Anbro Engineering,
Inc., supra, 2 Cal.3d 493, 497, fn. 1.) Furthermore, Arco cites no instance in which tort
liability has been denied in an entire class of cases on the ground that punitive damages
would be available in aggravated circumstances.


11 Contrary to the defendant's contention, the Petermann case in no way conflicts with the
numerous California decisions sustaining a tort remedy for wrongful discharge. Although
the employee in Petermann sought only back wages, a traditional contract remedy, nothing
in that court's decision suggests that a wrongfully discharged employee may not maintain
a tort action. Rather, after concluding that the allegations of the complaint in that case
demonstrated the unlawfulness of the discharge, the Petermann court stated simply that
the employee was “entitled to civil relief as a consequence thereof.” (174 Cal.App.2d at p.
190.) Subsequent decisions, both in California and in other jurisdictions, have interpreted
the Petermann decision as approving a tort cause of action in instances in which a discharge
contravenes public policy. (See, e.g., Glenn v. Clearman's Golden Cock Inn, Inc., supra, 192
Cal.App.2d at pp. 796-797; Fortune v. National Cash Register Co. (1977) 373 Mass. 96 [364
N.E.2d 1251, 1256 & fn. 8].)


Although Arco attempts to distinguish these past wrongful discharge cases from the instant
action on the ground that the discharges in the former cases were specifically barred by statute,
the suggested distinction does not withstand analysis. In Glenn, Wetherton and Montalvo, as in
Petermann and the instant case, no statute expressly prohibited an employer from discharging
an employee on the stated ground; instead, the courts simply recognized that the general statute
affording employees the right to join a union or choose a bargaining representative articulated
a fundamental public policy which the employer's discharge clearly contravened. As the court
observed in Glenn: “It would be a hollow protection indeed that would allow employees to organize
and would then permit employers to discharge them for that very reason, unless such protection
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would afford to the employees the right to recover for this wrongful act.” (192 Cal.App.2d at p.
798.)


Moreover, California courts have not been alone in recognizing the propriety of a tort remedy
when an employer's discharge of an employee contravenes the dictates of public policy. In Nees
v. Hocks (1975) 272 Ore. 210 [536 P.2d 512], for example, the Oregon Supreme Court upheld an
employee's recovery of compensatory damages in tort for the emotional distress suffered when her
employer discharged her for serving on a jury. Similarly, in Harless v. First Nat. Bank in Fairmont
(1978) ___ W.Va. ___ [246 S.E.2d 270], the Supreme Court of West Virginia upheld a wrongful
discharge action by a bank employee who was terminated for attempting to persuade his employer
to comply with consumer protection laws, reasoning that “where the employer's motivation for [a]
discharge contravenes some substantial public policy principle, then the employer may be liable
to the employee for damages occasioned by the discharge,” and concluding that the employee's
cause of action “is one in tort and it therefore follows that rules relating to tort damages would be
applicable.” (Id., at p. 275, fn. 5.) *178


Indeed, the Nees and Harless decisions are merely illustrative of a rapidly growing number of cases
throughout the country that in recent years have recognized a common law tort action for wrongful
discharge in cases in which the termination contravenes public policy. (See, e.g., Frampton v.
Central Indiana Gas Co., supra, 260 Ind. 249, [297 N.E.2d 425, 63 A.L.R.3d 973]; Kelsay v.
Motorola, Inc. (1979) 74 Ill.2d 172 [384 N.E.2d 353, 358, 370]; Jackson v. Minidoka Irrigation
Dist. (1977) 98 Idaho 330 [563 P.2d 54, 57-58]; Sventko v. Kroger Co. (1976) 69 Mich.App. 644
[245 N.W.2d 151]; Reuther v. Fowler & Williams (1978) 255 Pa. Super. 28 [386 A.2d 119]; see also
Pierce v. Ortho Pharmaceutical Corp. (1979) 166 N.J. Super. 335 [399 A.2d 1023, 1025-1026].)


These recent decisions demonstrate a continuing judicial recognition of the fact, enunciated by
this court more than 35 years ago, that “[t]he days when a servant was practically the slave of his
master have long since passed.” (Greene v. Hawaiian Dredging Co. (1945) 26 Cal.2d 245, 251
[157 P.2d 367].) In the last half century the rights of employees have not only been proclaimed by a
mass of legislation touching upon almost every aspect of the employer-employee relationship, but
the courts have likewise evolved certain additional protections at common law. The courts have
been sensitive to the need to protect the individual employee from discriminatory exclusion from
the opportunity of employment whether it be by the all-powerful union or employer. (See James v.
Marinship Corp. (1944) 25 Cal.2d 721 [155 P.2d 329, 160 A.L.R. 900]; Gay Law Students Assn. v.
Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458 [156 Cal.Rptr. 14, 595 P.2d 592].) This development
at common law shows that the employer is not so absolute a sovereign of the job that there are not
limits to his prerogative. One such limit at least is the present case. The employer cannot condition
employment upon required participation in unlawful conduct by the employee.
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We hold that an employer's authority over its employee does not include the right to demand
that the employee commit a criminal act to further its interests, and an employer may not coerce
compliance with such unlawful directions by discharging an employee who refuses to follow such
an order. An employer engaging in such conduct violates a basic duty imposed by law upon all
employers, and thus an employee who has suffered damages as a result of such discharge may
maintain a tort action for wrongful discharge against the employer. *179


Accordingly, we conclude that the trial court erred in sustaining the demurrer to plaintiff's tort
action for wrongful discharge. 12


12 In light of our conclusion that plaintiff's complaint states a cause of action in tort under
California's common law wrongful discharge doctrine, we believe it is unnecessary to
determine whether a tort recovery would additionally be available under these circumstances
on the theory that Arco's discharge constituted a breach of the implied-in-law covenant of
good faith and fair dealing inherent in every contract. We do note in this regard, however,
that authorities in other jurisdictions have on occasion found an employer's discharge of an
at-will employee violative of the employer's “good faith and fair dealing” obligations (see
Fortune v. National Cash Register Co. (1977) 373 Mass. 96 [364 N.E.2d 1251, 1257]; cf.
Monge v. Beebe Rubber Company (1974) 114 N.H. 130 [316 A.2d 549, 62 A.L.R.3d 264]),
and past California cases have held that a breach of this implied-at-law covenant sounds in
tort as well as in contract. (See, e.g., Comunale v. Traders General Ins. Co. (1958) 50 Cal.2d
654, 663 [328 P.2d 198, 68 A.L.R.2d 883]; Crisci v. Security Ins. Co. (1967) 66 Cal.2d 425,
432-433 [58 Cal.Rptr. 13, 426 P.2d 173]; Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566,
574 [108 Cal.Rptr. 480, 510 P.2d 1032].) Since neither plaintiff nor defendants suggest that
the elements of a cause of action for breach of the implied covenant in this context would
differ from the elements of an ordinary wrongful discharge action, however, we believe that a
separate discussion of the “good faith and fair dealing” covenant in this case is unnecessary.
In a similar vein, we think that the count of the complaint seeking recovery for intentional
interference with contractual relations should not be viewed as stating a cause of action
distinct from the wrongful discharge claim. (Cf. Top Serv. Body Shop, Inc. v. Allstate Ins.
Co. (1978) 283 Ore. 201 [582 P.2d 1365, 1368-1371].)


The judgment is reversed and the case is remanded to the trial court for further proceedings
consistent with this opinion.


Bird, C. J., Mosk, J., Richardson, J., and Newman, J., concurred.
MANUEL, J.
I concur in the judgment.
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In my view the cause of action here in question flows from a clear statutory source—i.e., the
provisions of section 2856 of the Labor Code. (Cf. Montalvo v. Zamora (1970) 7 Cal.App.3d 69,
73-75 [86 Cal.Rptr. 401].) Accordingly, I see no reason to search further for it among the vague
and ill-defined dictates of “fundamental public policy.”


CLARK, J.
I dissent.


The role of this court does not include overseeing—then overruling—legislatively declared policy.
(Cal. Const., art. III, § 3.) In the belief we know better the needs of society, we again substitute our
policy judgment for that of the Legislature, not even attempting to act under constitutional or other
than personal compulsion. (See Gay Law Students *180  Assn. v. Pacific Tel. & Tel. Co. (1979) 24
Cal.3d 458, dis. opn. at p. 501 [ 156 Cal.Rptr. 14, 595 P.2d 592]; People v. Drew (1978) 22 Cal.3d
333, dis. opn. at p. 361 [149 Cal.Rptr. 275, 583 P.2d 1318]; Marvin v. Marvin (1976) 18 Cal.3d
660, dis. opn. at pp. 686-687 [134 Cal.Rptr. 815, 557 P.2d 106]; Li v. Yellow Cab. Co. (1975) 13
Cal.3d 804, dis. opn. at pp. 832-833 [119 Cal.Rptr. 858, 532 P.2d 1226, 78 A.L.R.3d 393].)


The legislative policy at issue in this case is declared in Labor Code section 2922 providing that
employment without particular term may be terminated at will by either employee or employer.
(Ante, p. 172, fn. 6.) The Legislature went on to declare limited exceptions to the right of an
employer to terminate an employment relationship. An employee may proceed in tort if dismissed
because of absence from work to fulfill an obligation as an election officer (see Elec. Code, § 1655;
Kouff v. Bethlehem-Alameda Shipyard (1949) 90 Cal.App.2d 322 [202 P.2d 1059]), or because of
participation in labor activities encouraged and authorized by the Legislature (see Lab. Code, §
923; Montalvo v. Zamora (1970) 7 Cal.App.3d 69 [86 Cal.Rptr. 401]; Wetherton v. Growers Farm
Labor Assn. (1969) 275 Cal.App.2d 168 [79 Cal.Rptr. 543]; Glenn v. Clearman's Golden Cock Inn,
Inc. (1961) 192 Cal.App.2d 793 [13 Cal.Rptr. 769]; see also, Healdsburg Police Officers Assn. v.
City of Healdsburg (1976) 57 Cal.App.3d 444 [129 Cal.Rptr. 216]). These are legislatively created
exceptions giving rise to causes of action in tort. The majority improperly rely on such legislative
exceptions to justify their own new exception. We err because the Legislature, by stating the
general rule and expressly making exceptions thereto, must be deemed to intend no other exception
for now. This court should—as others will—recognize not only a lack of legislative authorization
for our new cause of action, but also recognize a legislative intent to reject such cause of action.


The California cases on which the majority rely either fall within the legislatively declared
exceptions or are substantively distinguishable. The majority attempt to rely on Petermann v.
International Brotherhood of Teamsters (1959) 174 Cal.App.2d 184 [344 P.2d 25], noting “the
present case closely parallels Petermann in a number of essential respects.” (Ante, p. 174.) It
doesn't work. Petermann holds only that the alleged discharge of an employee for refusal to commit
perjury constitutes a breach of contract; the case doesn't hint of tort liability. Petermann at most
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stands for the proposition that termination even for *181  reasons contrary to public policy may
result in contractual damages alone.


The majority also attempt to rely on cases wherein the negligent or intentional breach of a duty
arising out of contract constitutes grounds for action in tort, as in the case of wrongful ejection
of a ticketed passenger by a railway company. (Sloane v. Southern Cal. Ry. Co. (1896) 111 Cal.
668 [44 P. 320]; see also Heyer v. Flaig (1969) 70 Cal.2d 223 [74 Cal.Rptr. 225, 449 P.2d 161];
Eads v. Marks (1952) 39 Cal.2d 807 [249 P.2d 257]; Jones v. Kelly (1929) 208 Cal. 251 [280 P.
942]; Distefano v. Hall (1963) 218 Cal.App.2d 657 [32 Cal.Rptr. 770].) There is no question that
as a matter of general law a duty originating in contract, as well as a duty owing generally to all
persons, may be breached in a manner giving rise to an action ex delicto. However, this does not
mean every breach of a contractual duty is delictual.


The cases relied on by the majority wherein causes of action ex delicto arise out of breach
of contractual duty are clearly distinguishable. The actionable conduct in each case constituted
both contractual and tortious breaches, whereas in the instant case the breach—if termination
of a no-term employment contract is a breach (see Petermann v. International Brotherhood of
Teamsters, supra, 174 Cal.App.2d 184)—is contractual only. Thus in Sloane the breach consisted
in unlawfully ejecting the ticketed passenger from a train on which she had contracted to travel.
(Sloane v. Southern Cal. Ry. Co., supra, 111 Cal. 668, 676-677.) In Heyer the breach consisted of
the negligent failure of an attorney to provide proper testamentary provisions in a will, as he had
contracted to do. ( Heyer v. Flaig, supra, 70 Cal.2d 223, 229.) In Eads the breach consisted of the
negligent failure to place a glass container of milk beyond the reach of a child in violation of an
agreement to place the container in a safe place. (Eads v. Marks, supra, 39 Cal.2d 807, 812.) In
Jones the breach consisted of the tortious termination of a water supply by a landlord who had
contracted to provide water. (Jones v. Kelly, supra, 208 Cal. 251, 255.) In Distefano the breach
consisted of the negligent failure of a contractor to supervise construction he had contracted to
supervise. (Distefano v. Hall, supra, 218 Cal.App.2d 657, 676, 678.) The majority further rely on
Aweeka v. Bonds (1971) 20 Cal.App.3d 278 [97 Cal.Rptr. 650], but in that case a cause of action
for unlawful eviction was held to lie because the eviction was found retaliatory for the tenant's
assertion of a statutory right, and the right to such an action was deemed statutorily authorized.
(See Civ. Code, §§ 1941, 1942.) *182


In the instant case the alleged actionable conduct is only contractual, that is, the alleged wrongful
termination of an employment contract. In terminating that contract defendant did not also breach
a duty giving rise to a cause of action in tort. (See Petermann v. International Brotherhood of
Teamsters, supra, 174 Cal.App.2d 184.) As in Petermann there is no delictual breach in the
termination itself, 1  although it is alleged that defendants' reason for the termination— plaintiff's
refusal to cooperate with defendants in committing acts contrary to public policy—was improper.
There does not exist in the instant case, as there does in the Sloane, Heyer, Eads, Jones, Distefano
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and similar cases, the least connection between defendants' actionable conduct (breach of contract)
and any tort. The alleged wrongs—solicitations to violate or to conspire to violate the Cartwright
and other acts—constitute no element of the termination as, according to the Legislature, an
employer needs no reason to terminate. In the Sloane group of cases, where the contractual breach
itself constitutes a tortious breach, the wronged party can elect his remedy, whereas here the alleged
unlawful termination of employment gives rise to only a cause of action for breach of contract. If
defendants are independently guilty of Cartwright Act violations, independent proceedings may
be taken against them.


1 In his “First Cause of Action (Tort of Wrongful Discharge)” plaintiff alleges defendants
“maliciously, without just cause or excuse, and with wilful intent to injure plaintiff, conspired
to bring about plaintiff's disgrace, humiliation, and ruin, and to cause and to carry out
plaintiff's discharge from his employment, and to deprive plaintiff of his right to employment
with Arco, by falsely accusing plaintiff of incompetence in his work and by ultimately
causing and bringing about his discharge from his employment.” Although couched in
language of oppression, no tortious act sufficient to withstand demurrer is alleged beyond
the conclusionary claim of a new and novel “Tort of Wrongful Discharge.”


Other decisive reasons clearly show why the Sloane group of cases is improperly applied in this
case by the majority. None deals with breach of an employment contract, and none involves as
here a statutory scheme declaring legislative intent.


The majority's further reliance on decisions in sister states totally without reference to governing
statutory schemes (ante, p. 177), and our court's declaration that we are “sensitive to the
need to protect the individual employee from discriminatory exclusion from the opportunity of
employment whether it be by the all-powerful union or employer” (ante, p. 178), reveals a rank
insensitivity to our judicial role. Today's *183  court judgment is a legislative judgment better left
to the Legislature where, properly, public policy is declared. The Legislature has spoken; if the
system is to work, the Legislature will redeclare its position.


The judgment of the trial court should be affirmed.


Appellant's petition for a rehearing was denied July 2, 1980. Clark, J., was of the opinion that the
petition should be granted. *184


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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35 Cal.4th 1111
Supreme Court of California


WASATCH PROPERTY MANAGEMENT, Plaintiff and Respondent,
v.


Syriah DEGRATE, Defendant and Appellant.


No. S112386.
|


June 13, 2005.
|


As Modified July 27, 2005.


Synopsis
Background: Landlord filed unlawful detainer complaint against Section 8 tenant. The Superior
Court, San Diego County, No. CA 775163, Michael S. Goodman, Commissioner, filed unlawful
detainer judgment. Tenant appealed. The Court of Appeal reversed; 126 Cal.Rptr.2d, 923.


Holdings: The Supreme Court granted review, superseding the opinion of the Court of Appeal,
and in an opinion by Moreno, J., held that:


[1] landlord is required by statute to give Section 8 tenant 90 days' notice whether or not the
property is subject to a local rent control ordinance, and


[2] notice applies where landlord knowingly causes the termination of the agreement with a
government agency, by terminating the tenancy agreement with the tenant.


Affirmed.


Opinion 126 Cal.Rptr.2d 923 superseded.


West Headnotes (9)


[1] Landlord and Tenant Necessity and sufficiency
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A tenant may defend against an unlawful detainer action by asserting that the lessor has
not provided proper notice of termination, as required by statute.


6 Cases that cite this headnote


[2] Statutes Language and intent, will, purpose, or policy
In ascertaining the meaning of a statute, courts look to the intent of the Legislature as
expressed by the actual words of the statute, as it is the language of the statute itself that
has successfully braved the legislative gauntlet.


23 Cases that cite this headnote


[3] Landlord and Tenant Notice
A landlord who terminates a tenancy agreement with a tenant receiving federal financial
assistance through the Section 8 program is required by statute to give the tenant 90 days'
notice whether or not the property is subject to a local rent control ordinance. United States
Housing Act of 1937, § 8, as amended, 42 U.S.C.A. § 1437f; West's Ann.Cal.Civ.Code
§ 1954.535.


See 4 Witkin, Summary of Cal. Law (9th ed. 1988) real Property, § 561C.


2 Cases that cite this headnote


[4] Statutes Express mention and implied exclusion;  expressio unius est exclusio
alterius
When the Legislature has carefully employed a term in one place and has excluded it in
another, it should not be implied where excluded.


10 Cases that cite this headnote


[5] Statutes Titles, headings, and captions
Title or chapter headings are unofficial and do not alter the explicit scope, meaning, or
intent of a statute.


7 Cases that cite this headnote


[6] Landlord and Tenant Notice
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The placement of the statute concerning notice of termination to tenant receiving federal
financial assistance, within a chapter of the Civil Code under the heading “Residential
Rent Control,” did not show that the Legislature intended to limit the application of the
statute solely to rent-controlled jurisdictions. West's Ann.Cal.Civ.Code § 1954.535.


[7] Landlord and Tenant Notice
Statute requiring that a landlord who terminates a tenancy agreement with a tenant
receiving federal financial assistance through the Section 8 program is required by statute
to give the tenant 90 days' notice applies not only if the owner directly terminates the
contract with the government, but also applies where the owner knowingly causes the
termination of the agreement with a government agency, by terminating the tenancy
agreement with the tenant. West's Ann.Cal.Civ.Code § 1954.535.


See Friedman et al., Cal. Practice Guide: Landlord-Tenant (The Rutter Group 2004) ¶
12:50 (CALANDTEN Ch. 12-A.).


3 Cases that cite this headnote


[8] Statutes Dictionaries
When attempting to ascertain the ordinary, usual meaning of a word in a statute, courts
appropriately refer to the dictionary definition of that word.


90 Cases that cite this headnote


[9] Statutes Construction in View of Effects, Consequences, or Results
Statutes Unintended or unreasonable results;  absurdity
Courts apply common sense to the language at hand and interpret the statute to make it
workable and reasonable, and interpret it to avoid an absurd result.


14 Cases that cite this headnote


Attorneys and Law Firms


***264  Legal Aid Society of San Diego and Bernadette E. Probus for Defendant and Appellant.
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National Housing Law Project, Catherine Bishop, Oakland; Legal Services of Northern California,
R. Mona Tawatao, Pacoima, Erin Farley; Neighborhood Legal Services of Los Angeles County,
David Pallack, Pacoima; Legal Aid Foundation of Los Angeles, Susanne Browne, Long Beach;
California Rural Legal Assistance and Ilene J. Jacobs, Marysville, for Southern California
Association of Non–Profit Housing, California Coalition for Rural Housing, Housing Rights,
Inc., Fair Housing Foundation, Coalition for Economic Survival, Greater Long Beach Interfaith
Community Organization, Long Beach Community Action Network, Long Beach Area Coalition
for the Homeless, City of West Hollywood, Santa Monica Recant Control Board and Annette
Osborne as Amici Curiae on behalf of Defendant and Appellant.


Brian Kelly and Donald A. Tine, Berkeley, for City of Berkeley and City of Berkeley Rent
Stabilization Board as Amici Curiae on behalf of Defendant and Appellant.


Kimball, Tirey & St. John, Patricia Helen Tirey and Gary Douglas Urie, San Diego, for Plaintiff
and Respondent.


Heidi P. Poppe for California Apartment Association as Amicus Curiae on behalf of Plaintiff and
Respondent.


Houk & Hicks, Lloyd L. Hicks, Visalia; Thomas E. Campagne & Associates and Sarah A.
Wolfe for Norcal Executive Directors Association as Amicus Curiae on behalf of Plaintiff and
Respondent.


Christensen Schwerdtfeger & Spath and Sean D. Schwerdtfeger for San Diego Housing
Commission as Amicus Curiae on behalf of Plaintiff and Respondent.


Peter Mezza for Housing Authority Executive Directors Association Southern California Chapter
as Amicus Curiae.


Opinion


MORENO, J.


*1115  **648  The federal government, through the “Section 8” program, provides financial
assistance to low-income tenants. (42 U.S.C. § 1437f.) We granted review to determine whether a
landlord who terminates a tenancy agreement with a tenant receiving federal financial assistance
through the Section 8 program (Section 8 tenant) is required by Civil Code section 1954.535 to
give the tenant 90 days' notice if the property is not subject to a local rent control ordinance. We
conclude that Civil Code section 1954.535 applies whether or not the property is subject to a local
rent control ordinance, and that landlords must comply with the 90–day notice provision of section
1954.535 in order to terminate a tenancy agreement with a Section 8 tenant.
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I. FACTS AND PROCEDURAL HISTORY


Defendant Syriah Degrate, a Section 8 tenant, entered into a six-month tenancy agreement for an
apartment in San Diego. The agreement began on May 1, 2000 and was to terminate on October
31, 2000, but would thereafter be renewed on a month-to-month basis. Degrate previously had
entered into a one-year lease for this apartment.


On June 1, 2000, the owner of the apartment entered into a housing assistance payment **649
contract (HAP contract) with the San Diego Housing Commission to receive funds provided to the
local authority by the United States Department of Housing and Urban Development. (24 CFR §§
982.451(a)(2), (b) (1) (1999).) The HAP contract provided that it “only appli[ed] to the household
and unit” occupied by Degrate, ***265  and that the “contract terminates automatically if the lease
is terminated by the owner or the tenant.” An *1116  owner who receives such funds also enters
into a rental agreement with the Section 8 tenant (tenancy agreement), under which the tenant
agrees to pay the balance of the rent due. (24 CFR § 982.515 (2004).)


On January 31, 2001, plaintiff Wasatch Property Management served Degrate with a “Notice of
Termination of Tenancy” that stated, in pertinent part, that “[t]he owner is electing not to renew
your lease and you are being served with this NOTICE pursuant to Title 42 United States Code
Section 1437f(d)(1)(B) ii.” The notice directed Degrate to vacate the unit on March 2, 2001.


Degrate did not vacate the premises on March 2, 2001 as ordered by the notice of termination.
On March 5, 2001, Wasatch filed an unlawful detainer complaint in San Diego County Superior
Court. The superior court entered judgment in favor of Wasatch, and denied a motion by Degrate
to vacate the judgment, holding that Civil Code section 1954.535 1  applies only in jurisdictions
that have enacted rent control ordinances. 2


1 All further statutory references are to the Civil Code unless otherwise specified.


2 We use the term “rent control ordinance” to refer to an ordinance or charter provision that
controls the rental rate for a dwelling or apartment unit. (See, e.g., § 1954.53.) Neither
Degrate nor Wasatch contend that the rental unit at issue here, located in the city of San
Diego, is governed by such a rent control ordinance.


The parties appealed the judgment to the appellate division of the superior court, which held
that section 1954.535 applies only in rent-controlled jurisdictions, but reversed the trial court's
judgment because Wasatch had not provided Degrate with notice of good cause to terminate the
lease, as required by the lease and the HAP contract.
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The appellate division of the superior court certified the case to the Court of Appeal, pursuant to
California Rules of Court, rule 63. The Court of Appeal accepted certification and, in a published
decision, held that: 1) the 90–day notice provision in section 1954.535 applies in all jurisdictions,
including those without rent control ordinances; and 2) when a landlord terminates a tenancy
agreement, thereby causing the termination of the HAP contract with the government agency, the
90–day notice provision of section 1954.535 applies. The Court of Appeal also held that the notice
Degrate received was inadequate because the lessor failed to provide Degrate with notice of good
cause to terminate her lease.


We granted review to clarify the proper interpretation of section 1954.535, and declined to review
the Court of Appeal's alternate holding that the notice was inadequate for failure to show good
cause to terminate the lease.


*1117  II. DISCUSSION


[1]  A tenant may defend against an unlawful detainer action by asserting that the lessor has
not provided proper notice of termination, as required by statute. (Kwok v. Bergren (1982) 130
Cal.App.3d 596, 599–600, 181 Cal.Rptr. 795.) Generally, when a month-to-month tenancy is
terminated without good cause, a lessor must provide the affected tenant with 30 days' notice. (§
1946; see, e.g., People ex rel. Dept. of Transportation v. Lucero (1980) 114 Cal.App.3d 166, 173,
170 Cal.Rptr. 554.) However, in certain instances, section 1954.535 alters the notice requirement
by requiring a lessor to provide 90 days' notice of a lease termination.


***266  Section 1954.535 requires that: “Where an owner terminates or fails to renew a contract
or recorded agreement with a governmental agency that provides for rent limitations to a qualified
tenant, the tenant or tenants who were the beneficiaries of the contract or recorded agreement
shall be given at least 90 days' written notice of the effective date of the termination and shall
not be obligated to pay more than the tenant's portion of the rent, as calculated under the contract
or **650  recorded agreement to be terminated, for 90 days following receipt of the notice of
termination of nonrenewal of the contract.”


A. Applicability of Section 1954.535 in Jurisdictions Without Rent Control Ordinances
Wasatch contends that it was required to give Degrate only 30 days' notice of the termination
of her tenancy, as prescribed by section 1946, rather than the 90–day notice required by section
1954.535, because the latter statute applies only in jurisdictions in which a public entity has enacted
a residential rent control ordinance. However, nothing in the language of section 1954.535 suggests
that it applies only in jurisdictions that have enacted rent control ordinances.
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[2]  In ascertaining the meaning of a statute, we look to the intent of the Legislature as expressed
by the actual words of the statute. (People v. Snook (1997) 16 Cal.4th 1210, 1215, 69 Cal.Rptr.2d
615, 947 P.2d 808.) We examine the language first, as it is the language of the statute itself that
has “successfully braved the legislative gauntlet.” (Halbert's Lumber, Inc. v. Lucky Stores, Inc.
(1992) 6 Cal.App.4th 1233, 1238, 8 Cal.Rptr.2d 298.) “It is that [statutory] language which has
been lobbied for, lobbied against, studied, proposed, drafted, restudied, redrafted, voted on in
committee, amended, reamended, analyzed, reanalyzed, voted on by two houses of the *1118
Legislature, sent to a conference committee, and, after perhaps more lobbying, debate and analysis,
finally signed ‘into law’ by the Governor. The same care and scrutiny does not befall the committee
reports, caucus analyses, authors' statements, legislative counsel digests and other documents
which make up a statute's ‘legislative history.’ ” (Ibid.)


[3]  Examining the language of section 1954.535, it is apparent that the statute does not apply only
in jurisdictions with rent control ordinances, but rather applies anywhere in the state “[w]here an
owner terminates or fails to renew a contract or recorded agreement with a governmental agency
that provides” financial assistance, such as through the Section 8 program. (§ 1954.535.)


[4]  It appears that the Legislature deliberately decided not to limit the reach of section 1954.535 to
rent-controlled jurisdictions. Not only is there no language within section 1954.535 that explicitly
limits the reach of the statute to rent-controlled jurisdictions, but the same bill that added section
1954.535 to the Civil Code also amended section 1954.53 to include such an express restriction.
Section 1954.53, subdivision (a)(1)(A), as amended, plainly limits its scope to a “jurisdiction
that controls by ordinance or charter provision the rental rate for a dwelling or unit.” Had the
Legislature intended to also limit the scope of section 1954.535 in the same manner, it would have
included similar language doing so. “ ‘[W]hen the Legislature has carefully employed a term in one
place and has excluded it in another, it should not be implied where excluded.’ ” (Brown v. Kelly
Broadcasting Co. (1989) 48 Cal.3d 711, 725, 257 Cal.Rptr. 708, 771 P.2d 406, quoting Ford Motor
Co. v. County of Tulare (1983) 145 Cal.App.3d 688, 193 Cal.Rptr. 511; 2A Singer, Sutherland
Statutes ***267  and Statutory Construction (6th ed.2000) § 46:5.) Accordingly, we decline to
interpret section 1954.535 to include a term limiting its application to rent-controlled jurisdictions.


Indeed, the legislative history of section 1954.535 suggests that the 90–day notice provision was
meant to address issues of statewide concern. The Senate Judiciary Committee's comment on
the proposed 90–day notice provision explained the purpose of the increased notice period as
follows: “Proponents assert that the current requirement of 30 days notice is insufficient time for
a Section 8 tenant to find replacement income and housing when the property [owner] decides
to no longer accept Section 8 housing vouchers, thereby forcing the tenant to move. They assert
that this proposal, requiring 90 days notice of the effective date of the landlord's termination or
nonrenewal of a Section 8 agreement and freezing the tenant's rent for that period, does not impose
an undue burden on the property owner. The only burden is to advise the affected tenants of the
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owner's decision 60 days earlier, thereby giving the affected tenants more time to prepare. **651
This is fair, *1119  assert the proponents, given the tight market for low income housing and the
unique relationship between the Section 8 tenant and his or her landlord.” (Sen. Com. on Judiciary,
Analysis of Sen. Bill No. 1098 (1999–2000 Reg. Sess.) as amended Apr. 7, 1999, p. 5.)


The concern addressed by the Senate Judiciary Committee—that the typical 30–day notice
provision would not afford Section 8 tenants enough time to find replacement income and housing,
especially given a tight market for low-income rental housing—was not limited to rent-controlled
jurisdictions. Likewise, the Assembly Committee on Appropriations understood Senate Bill No.
1098 to be a bill that sought “to address some of the issues affecting low-income renters ...
at a time when the healthy economy is pushing rent levels to new highs....” (Assem. Com. on
Appropriations, Analysis of Sen. Bill No. 1098 (1999–2000 Reg. Sess.) as amended July 8, 1999,
p. 2.) This concern for low-income renters presumably extends not only to those renters in rent-
controlled jurisdictions, but statewide, to all those affected by the tight housing market.


[5]  [6]  Wasatch also supports its contention that section 1954.535 applies only in jurisdictions
with rent control ordinances by noting the placement of the statute within a chapter of the Civil
Code under the heading “Residential Rent Control.” This court, however, has noted that “[t]itle
or chapter headings are unofficial and do not alter the explicit scope, meaning, or intent of a
statute.” (DaFonte v. Up–Right, Inc. (1992) 2 Cal.4th 593, 602, 7 Cal.Rptr.2d 238, 828 P.2d 140.)
Although section 1954.535 was added to the Costa–Hawkins Rental Housing Act (§§ 1954.50–
1954.535 (hereinafter, Costa–Hawkins Act or Act)), the short title of the chapter does not indicate
that its contents are limited to rental housing within rent-controlled jurisdictions; to the contrary,
the official short title of the chapter is the “Costa–Hawkins Rental Housing Act.” (§ 1954.50, italics
added.) Thus, the short title of the Civil Code chapter containing section 1954.535 indicates that
the chapter's contents address rental housing in general, rather than simply residential rent control.
The inclusion of the words “rent control” in the unofficial heading, which by its nature does not
alter the scope, meaning, or intent of the statute, does not persuade us that the Legislature intended
to limit the application of section 1954.535 solely to rent-controlled jurisdictions.


Wasatch argues, in essence, that because “ ‘[t]he words of the statute must be ***268  construed
in context’ ” (Walnut Creek Manor v. Fair Employment & Housing Com. (1991) 54 Cal.3d 245,
268, 284 Cal.Rptr. 718, 814 P.2d 704), if the Legislature had intended that the provisions of
section 1954.535 apply in non-rent-controlled jurisdictions, the statute would have been placed,
as other sections of Senate Bill No. 1098 (1999–2000 Reg. Sess.) were, within the appropriate
non-rent-control code section. Although the Costa–Hawkins *1120  Act was initially enacted
to address issues arising in rent-controlled jurisdictions (Legis. Counsel's Dig., Assem. Bill No.
1164 (1995–1996 Reg. Sess.) 5 Stats.1995, Summary Dig., p. 114), its terms apply to all property
in California. (See, e.g., § 1954.52, subd. (a) [“Notwithstanding any other provision of law, an
owner of residential real property may establish the initial and all subsequent rental rates for a
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dwelling or a unit....”].) Moreover, the placement of section 1954.535 within the Costa–Hawkins
Act occurred several years after the initial passage of the Act. Section 1954.535 was passed as
part of Senate Bill No. 1098 (1999–2000 Reg. Sess.), which contained six parts addressing a
hodgepodge of unrelated issues in landlord-tenant law. 3  Absent explicit language limiting section
1954.535 to rent-controlled jurisdictions, its placement within the Costa– **652  Hawkins Act
does not persuade us that its application is so limited.


3 Senate Bill No. 1098 (1999–2000 Reg. Sess.) section 1 allows tenants to invite others into
their homes to participate in a tenant association or to discuss tenant rights. (§ 1942.6.)
Senate Bill No. 1098, section 2 amended section 1954.53, a portion of the Costa–Hawkins
Act, to reduce the ability of a property owner in a rent-controlled jurisdiction to increase
rents by opting out of the Section 8 program. Senate Bill No. 1098, section 3 added section
1954.535. Senate Bill No. 1098, sections 4, 5, and 6 amended the California Fair Housing
and Employment Act (Gov. Code, § 12900 et seq.) to prevent discrimination on the basis of
source of income. (Stats.1999, ch. 590, § 2.)


In examining the broader context of hiring rental property as addressed by title 5 of the Civil Code,
it does not appear that the Legislature intended to divide the Civil Code neatly into rent-control
and non-rent-control sections. The Civil Code chapter preceding the Costa–Hawkins Act contains
several sections that apply to local jurisdictions that have enacted rent control ordinances. (See §§
1947.7, 1947.8, & 1947.15.) It therefore appears that the Legislature did not intend that the Costa–
Hawkins Act would contain all statutory provisions related to residential rent control. Likewise,
it is not immediately apparent that we should infer the converse—especially absent persuasive
evidence of legislative intent to the contrary—that all sections within the Costa–Hawkins Act are
necessarily limited to residential rent control issues.


Further, it is unclear that there exists within the Civil Code a more appropriate placement for
section 1954.535, whether or not it deals with rent control issues, given that it deals with a federal
entitlement program. We certainly do not impose a requirement upon the Legislature that it create
a new chapter in order to distinguish a statutory provision from its neighbors. In placing section
1954.535 within the Costa–Hawkins Act, the Legislature ensured its proximity to section 1954.53,
certain subsections of which also address government-subsidized tenancies, albeit only those
tenancies within a rent-controlled jurisdiction. (§ 1954.53, subd. (a)(1)(A), (B).) It thus was *1121
logical to place both statutes addressing such government-subsidized tenancies in the same chapter.
The placement of section 1954.535 alongside provisions applying exclusively and expressly in
rent-controlled jurisdictions is therefore consistent with ***269  the proposition that the 90–day
notice provision also applies in non-rent-controlled jurisdictions.


Finally, we reject Wasatch's argument that we should conclude that section 1954.535 only applies
in rent-controlled jurisdictions because of the consequences that would flow from the opposite
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interpretation. Specifically, Wasatch fears that the 90–day notice provision, if applied statewide,
would discourage landlords from participating in the Section 8 program. Presumably, though, this
concern applies equally in jurisdictions with and without rent control ordinances and therefore does
not bear upon the issue of whether section 1954.535 applies outside of rent-controlled jurisdictions.


For the above mentioned reasons, we conclude that the 90–day notice provision of section
1954.535 applies both in jurisdictions with and without rent control ordinances.


B. Applicability to Owner Termination of Tenancy Agreement
Having concluded that section 1954.535 applies within jurisdictions that have not enacted rent
control ordinances, we now turn to the question whether terminating a Section 8 tenancy
agreement triggers the 90–day notice requirement of section 1954.535 when the terminated
tenancy agreement is the subject of a related Section 8 HAP contract.


[7]  Section 1954.535 states that the 90–day notice provision is applicable “[w]here an owner
terminates or fails to renew a contract or recorded agreement with a governmental agency....” The
statute clearly applies if the owner directly terminates the HAP contract with the government.
However, the statute also applies where the owner knowingly causes the termination of the
agreement with a government agency, here the HAP contract.


Federal regulations provide that the HAP contract terminates if “the lease is terminated by the
owner or the tenant.” (24 C.F.R. § 982.309(b)(2)(i) (2004).) The terms of the HAP contract here
reflect this: “[t]he HAP contract terminates automatically if the lease is terminated by the owner
or the tenant.” The converse is also true; “[i]f the HAP contract terminates for any reason, the
lease terminates automatically.” Ultimately, under both federal regulation and the language of the
specific HAP contract at issue, terminating one contract necessarily terminates the other.


[8]  The principal question, then, is whether the word “terminate,” as used in section 1954.535,
encompasses situations in **653  which the owner indirectly terminates the HAP contract by
terminating the tenancy agreement. When *1122  attempting to ascertain the ordinary, usual
meaning of a word, courts appropriately refer to the dictionary definition of that word. (People v.
Leal (2004) 33 Cal.4th 999, 1009, 16 Cal.Rptr.3d 869, 94 P.3d 1071; see, e.g., Hammond v. Agran
(1999) 76 Cal.App.4th 1181, 1189, 90 Cal.Rptr.2d 876; Scott v. Continental Ins. Co. (1996) 44
Cal.App.4th 24, 28–30, 51 Cal.Rptr.2d 566.) The Oxford English Dictionary defines “terminate”
as meaning, among other things, “[t]o bring to an end, put an end to, cause to cease; to end.” (17
Oxford English Dict. (2d ed.1989) p. 804.) This definition encompasses both directly ending
something and indirectly causing it to end.


Nothing in the legislative history suggests an intent to limit the application of section 1954.535 to
situations in which the owner directly terminates a HAP contract. The Senate Judiciary Committee
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Analysis repeatedly refers to the “owner's termination or nonrenewal of a ‘Section 8’ housing
agreement.” (Sen. Com. on Judiciary, Analysis of Sen. Bill No. 1098 (1999–2000 ***270
Reg. Sess.) as amended Apr. 7, 1999, p. 3.) This language does not specify whether indirect
termination of the housing agreement triggers the 90–day notice requirement, or whether only
direct termination is within the scope of section 1954.535. Similarly, the Legislative Counsel's
Digest, which refers to “termination of a specified rent limitation contract with a governmental
agency,” does not specify whether indirect, or only direct, termination of a single HAP contract
would trigger the 90–day notice provision. (Legis. Counsel's Dig., Sen. Bill No. 1098 (1999–2000
Reg. Sess.).)


[9]  The court will apply common sense to the language at hand and interpret the statute to make it
workable and reasonable. (See, e.g., Regents of University of California v. Superior Court (1970) 3
Cal.3d 529, 536–537, 91 Cal.Rptr. 57, 476 P.2d 457.) Accordingly, the statute should be interpreted
to avoid an absurd result. (In re Eric J. (1979) 25 Cal.3d 522, 537, 159 Cal.Rptr. 317, 601 P.2d 549;
Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, 6 Cal.App.4th at p. 1238, 8 Cal.Rptr.2d 298.)


Under Wasatch's proposed application of the statute, the owner of a Section 8 housing unit would be
allowed, in effect, to choose between giving a 90–day or 30–day notice to a Section 8 tenant whose
tenancy agreement was being terminated without cause, 4  merely based upon which contract was
*1123  terminated first. As noted earlier, when an owner terminates a tenancy agreement, the
HAP contract is terminated as effectively as if the owner had directly terminated it. Not only is
this true under the terms of the HAP contract at issue in this case, it also is clearly required by
the federal regulations governing Section 8 housing, under which the termination of the tenancy
agreement automatically terminates the HAP contract. (24 C.F.R. § 982.309(b)(2)(i) (2004); see
also Friedman, et al., Cal. Practice Guide: Landlord–Tenant (The Rutter Group 2004) ¶ 12:50, p.
12–11 [“The HAP contract term is the same as the lease term. Both the HAP contract and housing
assistance payments terminate when ... the lease is terminated by the landlord or tenant....”].)


4 Wasatch and supporting amici curiae argue that section 1954.535 should not apply if the
landlord has good cause to terminate the tenancy because the tenant had breached the terms
of the rental agreement. In such circumstances, they contend, the tenant is entitled to only
three days' notice of the termination of the tenancy agreement under Code of Civil Procedure
section 1161, subdivisions 2 and 3. This issue is not raised by the circumstances of the present
case, because the parties agree that Wasatch terminated Degrate's tenancy without cause.
Accordingly, despite the fact that Degrate conceded that section 1954.535 does not apply
to terminations of rental agreements for good cause, we need not—and do not—address
whether the 90–day notice provision applies where the tenancy is terminated for good cause.


Federal regulations create further interrelation and entanglement between the HAP contract and
the tenancy agreement by dictating that many of the crucial terms of the tenancy agreement be
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included verbatim in the HAP contract. For example, federal regulations require that the HAP
contract include a tenancy addendum containing certain lease provisions, including provisions
that address such important topics as the minimum initial lease term. (24 C.F.R. §§ 982.308(f),
982.309(a) (2004).) Moreover, the addendum **654  must then be added “word-for-word” to
the tenancy agreement signed by the Section 8 tenant. (24 C.F.R. § 982.308(f)(2) (2004) [“All
provisions in the HUD-required tenancy addendum must be added word-for-word to the owner's
standard form lease that is used by the owner for unassisted tenants.”].) Federal regulations also
provide ***271  that the “tenant shall have the right to enforce the tenancy addendum against
the owner, and the terms of the tenancy addendum shall prevail over any other provisions of the
lease.” (Ibid.) Given the extensive interrelation of the two contracts, it would make little sense
to allow the owner of a Section 8 unit to attach a different notice requirement to the termination
of each contract, and thereby choose which notice period applies. Nor would it be reasonable for
two different notice periods to apply depending upon whether an owner happened to deliver the
tenancy termination notice or the HAP termination notice first.


In sum, common sense weighs against interpreting section 1954.535 to distinguish between
terminating the HAP contract and terminating the tenancy agreement. It would be absurd to
apply differing notice requirements depending upon which of these two inextricably intertwined
contracts the owner chose to terminate first.


*1124  III. DISPOSITION


For the foregoing reasons, the judgment of the Court of Appeal is affirmed.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, CHIN, and BROWN, JJ.


All Citations


35 Cal.4th 1111, 112 P.3d 647, 29 Cal.Rptr.3d 262, 05 Cal. Daily Op. Serv. 5080, 05 Cal. Daily
Op. Serv. 6589, 2005 Daily Journal D.A.R. 6857
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