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REQUEST FOR JUDICIAL NOTICE

Pursuant to California Rules of court 8.520(g) and 8.252(a) and Evi-
dence Code sections 452, subdivision (¢) and 459, subdivision (a), Petitioner
and Appellant Officer David Meinhardt hereby requests that this Court take
judicial notice of legislative history materials in connection with Appellant’s
Opening Brief on the Merits.

Officer Meinhardt requests that the Court take judicial notice of legis-
lative history materials regarding the enactment of Code of Civil Procedure
section 1094.5. These materials are more particularly listed in, and attached
to, the Declaration of Michael Shipley, Appendix and Exhibits 1 through 6
are attached herein.

The materials are relevant to the pending Appeal before the Court be-
cause they demonstrate that there is nothing in the legislative history of the
provision currently codified at Code of Civil Procedure section 1094.5, subdi-
vision (f) that evidences any intent that the rule of separate entry of final
judgments in civil actions does not also apply in administrative mandate
cases.

This Court routinely takes judicial notice of legislative history docu-
ments under the authority of Evidence Code sections 452, subdivision (c) and
459, subdivision (a). (See, e.g., Heckart v. A-1 Self Storage, Inc. (2018) 4
Cal.5th 749, 767 fn. 8; White v. Davis (2003) 30 Cal.4th 528, 553 fn. 11.) The
Court will “generally grant requests to notice legislative history documents,
meaning we will at least consider them, even if [may] ultimately find some to
be of little or no help in ascertaining legislative intent.” Jones v. Lodge at
Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1172 fn. 5, emphasis origi-
nal.) Moreover, a judicial decision, like the opinion of the Court of Appeal

here, adopts rules that diverge from settled law in substantial or radical



ways, the Court has considered an absence of support for such arguments in
the Legislative history to be relevant. (Id. at p. 1193; Winn v. Pioneer Medical
Group, Inc. (2016) 63 Cal.4th 148, 163.)

* % %

Officer Meinhardt thus respectfully requests that the Court grant this
Request for Judicial Notice.

Dated: August 30, 2022 Respectfully Submitted,

KIRKLAND & ELLIS LLP
Va /i

By: (v""',
Michael Shipley (SBN 233674)

Attorneys for Petitioner and Appellant
David Meinhardt



DECLARATION OF MICHAEL SHIPLEY IN SUPPORT OF
PETITIONER’S REQUEST FOR JUDICIAL NOTICE

I, Michael Shipley, declare:

1. I am an attorney admitted to practice before the courts of the
State of California, and I am counsel for Petitioner. I have personal
knowledge of the facts stated herein, and I could and would competently tes-
tify to them if called as a witness.

2. I submit this declaration in support of Petitioner’s Opening Brief
on the Merits.

3. Petitioner’s Opening Brief discusses the legislative history mate-
rials regarding the enactment of Code of Civil Procedure section 1094.5. To
assist the Court in evaluating Petitioner’s Opening Brief, Petitioner has com-
piled the legislative history of 6 different enactments, which constitute the
full history of the section 1094.5. To avoid burdening the Court with an un-
wieldy large paper filing, the exhibits to this declaration (Exhibits 1 through
6) have been submitted herewith in electronic media containing a book-
marked appendix .pdf. Petitioner will also submit an electronic copy of the
document with the Court’s e-filing provider. Petitioner will file a paper copy
of the exhibits if the Court would find it useful.

4, Exhibits 1 through 6 are true and correct copies of the legislative
history documents related to the enactment of Code of Civil Procedure section
1094.5. A detailed index of the exhibits is attached as Appendix 1 to this dec-
laration.

5. These documents were gathered at my firm’s request by Legisla-
tive History & Intent, a legislative history search firm that conducts research
and gathers historical materials related to legislative enactments. I am in-

formed and believe that they procured the above documents by searching



publically available Senate and Assembly committee bill files, author bill
files, and the Governor’s chaptered bill file, as well as bill books, books of an-
nual statutes, and Assembly and Senate Journals as all of those sources are

maintained in the regular course of the State’s business.

I declare, under penalty of perjury under the laws of the State of Cali-
fornia, that the foregoing is true and correct.

Executed on August 30, 2022, at Pasadena, California.

Michael Shipley



PROPOSED ORDER GRANTING PETITIONER’S REQUEST FOR
JUDICIAL NOTICE
The Supreme Court having reviewed and considered the Petitioner’s
Request for Judicial Notice orders as follows:

It is on this day of , 2022, that the Petitioner’s

Request for Judicial is GRANTED.

Honorable Judge of the California
Supreme Court
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EXHIBIT DOCUMENT PAGES

1 Tenth Biennial Report to the Governor 009-044
and the Legislature, Judicial Council of
California, 1944-12-31
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3 Codified Text of Statutes of California 078-080
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01-25




APPENDIX TO THE
DECLARATION OF MICHAEL SHIPLEY
ALPHABETICAL ORDER

EXHIBIT DOCUMENT PAGES

Administrative Agencies Survey Appen-

2 dix, Judicial Council of California, 1944- 045-077
12-31

5 AG Analysis of S.B. 736, 1945-06-07 083-085

6 Bill Introduction Text of S.B. 736, 1945- 086-087
01-25
Codified Text of Statutes of California

3 Chapter 868, 1945 078-080
Legislative Counsel’s Analysis of S.B. 735,

4 1945-06-09 081-082
Tenth Biennial Report to the Governor

1 and the Legislature, Judicial Council of 009-044

California, 1944-12-31




TENTH BIENNIAL REPORT

JU
O

DICIAL COUNCIL

- CALIFORNIA

TO THE

GOVERNOR AND THE LEGISLATURE

DECEMBER 31, 1944

009



TABLE OF CONTENTS

Page

I'ERSONNEL OoF Juptcial, CoUNClL_ o ______ e ———————— 4
TATTER OF TRANSMITTAL - o e e et e m e e e b
Parr Onie. General Reporto .- 6
ParT Two. Report on the Administralive Agencies. Survey . ..__ 8
T, Introduetion .o e e 8

1. Scope of the Survey o ____ e e o e e e e e e 9

111, Tegislution Proposed by the Judicial Couneil e - 10

A, Depariment of Adinistrative Procedure -...—-... 10

B. Administrative Procedinre At e occmecmmemm 12

1. Definitions and Agencies Inelnded, i ccmcceeaa_ 12

2, Seleetion and Qualifications of Iearing Officers - 13

3. Administrative Pleadings cveeccmmcccmmccacees 10

4. Acquiring Jurvisdietion —cqcmcmmme—e e 16

5. Subpenas, Depositions and Contempts -eeee—aaoo 17

6. Conduct of Hearing ... S £ |

7. Bvidence ____ o _o_._ e e o e e e e e 21

8. Decision . ____________. S U |

9. Reconsideration and Reinstatement aewececuwn.—- 23

C. Judicial Review of Administrative -Aetion ________ 26

TV, Conelusion e e 28
» * .

Appendix A. Proposed Legislation waeomamaecccmaeaaa- 31

Part 1. Act Creating a Department of
Adwinistrative Procedure oo ececmeccamae 31

Part 2, Administrative Procedure At cammccmcccan- 83
Part 3. Aet Providing Proceduré for Judicial

Review by Mandamus cemcmeccecmeecmee—o—— 45
Appendix B, Summary of Statutes, Case. Iiaw;and
Comparative Stdies acmcccccccec e e 48
Appendix C. Proposed Amendments and Repeals
of Existing Statutes oo ___ 152
[3]

010



TENTH BIENNIAL REPORT OF THE JUDICIAL
COUNCIL OF CALIFORNIA

PART ONE

ADMINISTRATIVE AGENCIES SURVEY

The 1943 Legislature (Deering’s General Laws, 1944, Act 40)
directed that a study and report be made by the Judieial Council con-
cerning the procedure of administrative boards, commissions and officers.
The Counecil has undertaken a thorough and extensive study of this sub-
ject, and its report and recommendations are included herein as Part IT.

COURT BUSINESS

As Part IT of our report is necessarily of considerable extent, in
order to make a compensating saving of labor and materials during the
war, the customary statistical data for the courts of the State have been
omitted. Complete information for July 1, 1942 to June 30, 1944 has
been compiled, however, and the tabulations are available in the office
of the Judicial Couneil for reference purposes.

RULES

In 1941 the Legislature enacted Section 9617of the Code of Civil
Procedure and Section 1247k of the Penal Code, which gave the Judicial
Council power to prescribe rules for appellate procedure in civil and
criminal aetions and proceedings in allicourts of the State. These ‘sec-
tions directed that the rules be reported to the Fifty-fifth Regular session
of the Legislature, to become effective in 90 days after being so reported,
and that thereafter all laws in conflict therewith be of no further force
or eftect.

To carry out the purpose of this legislation within the limited period
afforded, it was necessary to utilize the experience of judges and lawyers
to the fullest possible extent. The Judicial Counecil vested supervisory
authority in its Committee on Appellate Rules, consisting of Justice John
V. Shenk, chairman, and Justices John T. Nourse, Charles R. Barnard,
B. Rey Schauer and Maurice I'. Dooling, Jr. My, 13, I8, Witkin, Reporter
of Decisions of the Supreme Court and District Courts of Appeal, was
appointed to act as Draftsman of the Rules on Appeal, and Edward T..
Barrett, Jr,, John J. Ragan, and Walter B. Chaffee, were appointed
research assistants, for varying periods. A number of committees of the
State Bar undertook the study and eriticism of the preliminary drafts of
the rules. iy

The tentative draft of the Rules on Appeal was published in the
State Bar Journal, thus giving the entire hench and bar an opportunity
to make criticisms and suggestions.

The Rules on Appeal adopted by the Judicial Couneil were reported
to the 1943 Legislature, and became effective July 1, 1943. These rules,
with explanatory notes, were promptly printed in pamphlet form and
made available to the courts and members of the bar without cost.

[6]
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JUDICIAL COUNCIL OF CALIFORNIA 7

The rules on original ‘proceedings in reviewing courts, 1nelud1ng
rules for review of State Bar proceedings, were amended so far'as possi-
ble within the constitutional and statutory limitations.” These rules,
numbered consecutively following the Rules on Appeal, also became
effective July 1, 1948, and were included in the pamphlet of Rules on
Appeal

The rules, as adopted, were confined to appeals: from the superior
court, a limited revision of the rules governing original proceedings and
State Bar proceedings. Special committees are now engaged in formu-
lating rules governing appeals from municipal courts in eivil cases and
revising the rules for the appellate departments of the superior court.
Prospective recommendations for repeal and amendment of statutes
regulating municipal court appeals in civil cases are being considered.

Although the enabling statutes provide that on the effective date of
the Rules on Appeal all laws in conflict therewith shall be of no further
force or effect, it was thought desirable that these superseded statutes be
expressly xepealed and uucmdmg]y a proposed repeal statute will be
presented to the 1945 chlblnturc

Also, pursuant to the provisions of Ohapter 400 Statutes of 1943,
the Judicial Couneil prepared and adopted rules, effeetwe QOctober 1,
1943, determining the length of the period of rehabilitation in the pro-
ceedings authorized under Sections 4852.01 to 4852.2 of the Penal Code.

012



TENTH BIENNIAL REPORT OF THE

JUDICIAL COUNCIL OF CALIFORNIA

PART TWO
REPORT ON THE ADMINISTRATIVE AGENCIES SURVEY
I. Introduction

The 1943 Legislature direeted the Judicial Council to undertake a
study of the pr ocedme of California administrative agencies and of the
judicial review of their decisions. This delegation was contained in
Statutes of 1943, Chapter 991 (Deering’s Gene1 al Laws, 1944, Act 40),
which reads as tollows

“Seo. 1. The increasing complemtv of economie relatlon-
ships has resulted in a rapid extension of the field of adminis-
trative law, and a growing need for the development of an admin-
istrative plocedme pmtlculallv including the review of adminis-
trative decisions, that assuredly will afford adequate protection to
the citizen Wlthout impairment of expedition in the transaction of
the public business. Much research in relation to the method and
manner of the review of such decisions has been done by the State
Bar of California, the American Bar Association, the American
Law Institute, the National Conference of Comnnssmners on Uni-
form State Laws and other agencies and groups. It is timely that
the results of this research be correlated and applied to the problem
as it exists in California and an adequate and compr ehensiverplan
formulated for submission to the Legislature for its consideration
and action.

““Sme. 2. The Judicial Codueil is authorized and directed
to make a thorough study of the subject, in all its aspeets, of review
of decisions of administrative boards, comnmissions and officers in this
and other jurisdictions, formulate a comprehensive and detailed
plan by the council found suitable to the needs of this State, and
report thereon with its recommendations not later than the tenth
legislative day of the Fifty-sixth Regular Session of the Legislature,
to the Governor and the Legislature, the report to include drafts of
such legislative measures as may be calculated to carry out and
effectuate the plan, The council may include in its report recom-
mendations as to changes in administrative procedure which may
not require legislation as well as those which will require legislation
for their effectuation,

““Seo. 3. All departments, commissions, boards, agedeies,
officers and employees of the State shall give the Judieial Couneil
ready access to their records and full information and reasonable
assistance in any matter of research requiring recourse to them or to
data within their knowledge or control.’”’

A similar direction to the Judicial Counecil had been made by the
1941 Legislature (Stats. 1941, Ch. 1190). No action was taken under
the 1941 statute, however, because no fuunds were provided for the
necessary technical staff to carry out the survey (Ninth Report of the
Judicial Couneil of California (1943), p.5). This delegation of responsi-

[8] 013



JUDICIAL COUNCIL OF CALIFORNTA S

bility to the Judicial Council, both in 1941 and again 1943, constituted
only one part of a general 1e01blat1ve interest in the field of &dmlmstratlve
procedure. In 1941 the Lenlsiatme enacted Sees, 720-725.4 of the Politi-
cal Code, providing for the publl(nltl()ll of administrative rules and regu-
Jations in a publication to be known as the.California Administrative
Code. The respounsibility for carryving out this program was vested in a
Codification Board to which the 1943 Tegislature appropriated the sum
of $70,000 during the peviod of 1943-1945 (Stats., 1943, Ch. 1060)., In
addition to the interest in acdwministrative procedure which has recently
been manifested by the Legislature, the Attorney, General’s office and
the various State agencies themselves have been active in the attempt to
improve their procedure. The State Bar of California.for several years
has had a very active committee on administrative agencies and tribunals
which hus earnestly studied the problems of administrative procedure
with reference to the California agencies b

The Legislature’s requesl thal an mvestlga.twn of admmlstratwe
procedure be made by the Judicial (‘umu il is but a part of a nation-wide
attempt to improve the operation ol both Federal and State agencies.
The studies made by groups in other jurisdietions have been examined
and carefully considered in connection with the.Couneil’s work., These
studies have been summarized in an appendix to this report (See Appen-
dix B). Among the organizations which have.engaged in this. type of
work are: the United States Attorney General’s Committee on Adminis-
trative Procedure, the American Bar Association; the National Con-
ference of Commissioners on Uniform State Laws, a staff working under
Commissioner Robert M. Benjamin in New York, the Revisor of Statutes
in Minnesota, the Ohio Administrative Law Commlssmn and the Illinois
Administrative Practice and Review Comunission. -

A detailed statement of the methods used. by the J udicial Couneil
in this survey has been appended to this report (See Appendix B, p. 48).
The ground work was done by a special three-man committee of the
Couneil consisting of Justice John 'I'. Nourse, Chairman, and Judges C.
J. Goodell and Maurice 'I', Dooling, Jr. In its work the committee was
assisted by a rvesearel staff under the diveetion of Ralph N, Kleps, of the
San Prancisco Bar, This stafl’ consisted of John.dJ. Bagan, who had
previously worked in conneclion with the Couneil’s revision of the rules
on appeal, B. Abbott Qoldberg, who joined . the.stafl on April 1, 1944,
following his retiremont from the U. S, Army, and Martin J. Katz.

II. Scope of the Survey

Following the appointinent of the committee and the selection of the
research staff, the Council undertook a general mvestlgatmn to ascertain
the number and kind of administrative agencies in the State Government.
A fairly detailed examination of our statute law indicated that there are
more than 100 agencies which might possibly eome. within the Legisla-
ture’s authorization to the Judu,ml Couneil,

By the time this preliminary investigation had been completed
approximately a year and three months were left prior to the meeting of
the 1945 Legislature. It was apparent, therefore, that the Council could
not hope to inelude all of the agencies of State Government in the present
report. It was thought desirable to select a'fairly large group of
agencies which were engagued in approximately the same kind of opera-014



10 TENTH BIENNIAL REPORT

tions. Varions factors were considered in making this selection. For
example, many State agencies do not possess the power to regulate or
control private activities in any way. Typical of such agencies are the
State departments and officers whose duties are limited to the internal
functioning of State Government or the agencies which have been
created from time to time merely for the purpose of assembling informa-
tion and making it available to other governmental bodies or to the publie
generally. Among the State agencies which do have the power to affect
private rights, there are many whose activities are primarily legislative
in nature. Such agencies generally have the power to adopt rules and
regulations under which the public, or some segment of the publie, is
required to operate. Because of the primarily judicial interest of the
Couneil, it was thought that its most valuable contribution could be made
in the field of administrative adjudication rather than in the field of
quasi-legislative action. For that reason no attempt has been made in
this report to include the agencies which are primarily rule-making in
nature. :

Iiven in the field of administrative adjudication, the Council did
not have time to make an over-all investigation and recommendation.
The adjudicating power of State agencies varies greatly and includes
such diverse funetions as those involved in the fields of taxation, work-
men’s compensation, public utilities regulation and the payment of
unemployment or social security benefits. [t wal not possible to cover
this extensive field of administrative activity in complete detall, and the
Council considered it far more desirable to offer a careful and detaileds.

- . e . . . .
proposal with respect to a portion of the field of administrative adjudi-
cation than to attempt to cover the entire field with a general, less
precise statute. It was determined, therefore, to select a portion of the
field of administrative adjudication which seemed most in need of
improvement. This, the Counecil coneluded, was the one ocecupied by
the agencies engaged in licensing and diseiplining the members of the
various professions and occupations. The decisions of such agenecies
Lave been challenged frequently before the California courts and this
group seemed to furnish the largest single category of State agencies.

The Council’s survey of administrative procedure has been limited,
therefore, to this particular type of administrative adjudication. The
proposed legislation is designed to provide a solution for many of the
difficulties and injustices arising in the administrative licensing and
disciplining of private citizens. The theories underlying the Council’s
proposals in this limited field are susceptible, of course, of adaptation to
other kinds of administrative action; and it is the Council’s hope that
ihis adaptation and extension of its work will be undertaken in the
nture,

ITI. Legislation Proposed by the Judicial Council
A. Department of Administrative Procedure *

The investigation conducted by the Judicial Council demonstrated
that the greatest single defect in the present procedure df State admin-
istrative agencies is the lack of uniformity in their proceedings. The
Council’s survey indicated that an almost unbelievable diversity exists
in the statutes under which the State’s agencies operate, as well as in the
practices of the agencies themselves, even where the administrative015

* The proposed legislation is set forth in Appendix A, Part 1.
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funection involved is identical. The major reason for this diversity, in
the Council’s judgment, is the'fact that no single State department has
been charged with the duty of devoting continuous; expert attention to
the operation and procedure of the State’s administrative agencies.
This problem has been noted in other jurisdictions also, and has been
met by the recommendation that a department of government be created
to devote constant attention to these problems. - Thus, the report of the
United States Attorney General’s Committee on Administrative Proce-
dure and the Benjamin Report in New York recommended the creation
of a department of administrative procedure. The Judicial Council has
adapted this suggestion for use in California and has suggested a statute
converting the existing Department of Professional and Vocational
Standards into a Department of Administrative Procedure (See Appen-
dix A, Part 1). -

The statute proposed by the Clouncil has two major purposes: (1) to
provide for the continued improvement ol administrative procedure, and
(2) to maintain a staff of qualified hearing officers available to all State
agencies, The need for a continuing study of administrative proce-
dure is apparent from the present investigation. undertaken by the
Council. Many other State agencies and many other kinds.of adminis-
trative action will require similar analysis and improvement, and there
will be a econtinuing need for such work in the light of the new problems
which are constantly arising and the new agencies which are being
created. Under the administrative procedure act recommended by the
Council, State agenecies are required to use qualified hearing officers in
their adjudicatory proceedings. Many agencies have neither the volume
of business nor the funds to warrant the employment of full-time hearing
officers. Moreover, agencies may from time to time require the services
of hearing officers in addition to those regularly employed. - The Coun-
c¢il’s proposal contemplates, therefore, that the Department of Adminis-
trative ’rocedure shall maintain a panel of hearing officers available for
use by the various State agencies, These officers. will also be available
to continue the study of means of improving administrative procedure.

In working out this proposal a number of possibilities have been
considered. It was recommended both by the United States Attorney
General’s Committee and by the Benjamin Report that a new department
be created. The Judicial Council concluded that mo new agency is
required, but that these duties should be vested in one.of the present
agencies of State Government, The duties contemplated under this
proposal could, of course, be delegated to one or more existing agencies,
such as the Departimnent of Justice, the Legislative Counsel or the Judicial
Counecil. Each has had experience in somme phases of the work required,
but other phases might be inconsistent or in confliet,with ,its primary
duties. The Department of Justice now has the duty of prosecuting
cases before many agencies and it would be diffienlt to achieve a separa-
tion of functions between the prosecuting deputies and hearing deputies.
Even if separation was achieved in fact, the appearance of unfairness
would remain if both prosecuting and heaving functions were vested in
the same department. The Legislative Counsel is engaged almost exclu-
sively in problems of legislation, and it would require a far-reaching
expansion of his functions and his staff to bring the problems of admin-
istrative proeedure within his fleld of vesponsibility. Similarly, they g
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proceedings (Sec. 22). An agency is without power to reconsider a
decision nnless that right is given by statute, and most of the California
agencies do not possess the power now.

In order to prevent an overlapping of jurisdiction between the
courts and the agencies the power of reconsideration is limited to the
period before the agency order becomes effective. As previously
explained, this period normally will be 30 days but the agency may
shorten it. Any party may petition for reconsideration, or the agency
may make an order on its own motion. If reconsideration is granted,
the proceedings are similar to those in a case where the agency decides
contrary to the hearing officer’s proposed decision. It is contemplated
that the agencies will consider all petitions for reconsideration, but if
the petition is filed too late or for some other reason an agency fails to
act, the petition is deemed denied.

After a decision has become effective the agency may want to reduce
the penalty or reinstate the respondent. Special statutes of different
types now cover these possibilities in connection with a few of the
agencies. Most of these specific statutes were designed to meet par-
ticular needs and should be retained. It was concluded, however, that
a general provision to apply to the other agencies would be desirable
(Sec. 28). In order to prevent constant applications for reinstatement
or change in penalty, the provision is made that at least a year must
elapse between the effective date of the decision and an application or
between successive applications. The proposed statute also contains a

provision that the Attorney General shall be notified of the filing of an’

application and may argue the matter. The Attorney General repre-
sents the interests of the people of the State and his epnstant contact
with agency cases should enable him to determine whether any public
policy militates against the reinstatement of a particular applicant.

C. Judicial Review of Administrative Action *

Some solution of the problems involved in the judiecial review of
administrative action was specifically requested by the Legislature.
An analysis of these problems is contained in an appendix to this report
(See Appendix B). The legislative measures recommended in this
report, it is believed, will do much to clarify the situation. It is true
that there are numerous constitutional obstacles to action by the Legis-
lature in this field and, in the past, few statutes have attempted to deal
with the judicial review of administrative action. These statutory pro-
posals are limited to the field of administrative adjudication, but they
will apply to all quasi-judicial administrative proceedings whether they
arise under the proposed administrative procedure act or not, Thus,
the proceedings of both local and state-wide agencies can be reviewed
by this procedure though the scope of the review may not he the same in
each case,

These proposals do not dep&lt from the procedural pattern laid
down by recent court decisions, and the proposed statute specifies the
details of proeedure for judicial review by the writ of mandate. The
proposals do not purport to be a eomplete solution to all the problems of
judicial review. Indeed, the steps which have been recommended by
some, as for example, the use of a simple statutory proceeding in place of

* The proposed legislation is set forth in Appendix A, Part 3.
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the extraordinary writs, do nqt seem feasible in view of the limited power
which the Legislature has to act in this field.

The major proposal consists of an amendment to the sections of the
Code of Civil Procedure dealing with the writ: of mandate, Without
affecting the historic uses of the writ it is suggested that, by the addition
of a new section to the statute, the Legislature eould preseribe the
details of procedure where the writ is used for reviewing the adjudica-
tory decisions of administrative bodies. Omne of the strongest arguments
in support of such a proposal is contained in the concurring opinion in
Sipper v. Urban, in which Justice Schauver says:’

‘¢ As to the legislative constitutional problem previously mentioned,
[the Constitution] . . . does not preclude it from setting up
a form or forms of procedure in the nature of the mandamus review
which has been developed. So long as it does not add to or subtract
from the courts’ constitutional powers, express or inherent, it may
prescribe regulations which would constitute a guide for the publie,
the administrative officers, and the courts, It should not be neces-
sary for this court to have to improvise rules of procedure for review
of the decisions of any of the several boards of the State, as is
trenched upon in the Dave case, yet the need for such rules is patent.
It seems highly probable that many of the seemingly arbitrary prac-
tices of such agencies and many of the elaims of injustice to indi-
viduals would be obviated if there weve legislatively established
standards and plans of procedure governing both the initial pro-
ceedings and the review thereof, known alike to the courts and
boards and known by or available to the publie. Not the least of
the beneficiaries of such legislation would be the boards and officers
themselves, most of whom ave striving diligently and conscientiously
to serve the public despite the uncertainties of the procedures which
they have attempted to follow and to which they have been sub-
jected.”” [22 Cal. 2d 138, 151, 137 P. 2d 425, 431 (1943).]

The suggested amendment to the Code of Civil Procedure would be
numbered Section 1094.5 and it is set forth in Part 3 of Appendix A in
this report. The proposal is limited to cases involving administrative
adjudication, and provides that the case shall be heard by a judge
without a jury. The record of the administrative proceeding is made
available to the court and the expense of preparing the record is recover-
able as costs by the successtful party. 'T'he questions which are to be
considered by the court upon such review are specified at length and are
modeled upon the statutory provisions suggested by other studies as well
a8 upon the case law of this Stute. They include the questions : whether
the board has exceeded its jurisdiction; whether there was a fair trial;
whether the board procecded in the manner which the law requires;
whether its order or decision is supported by the findings and the evidence
adduced at the hearing, Where a challenge is made to the adequacy
of the evidence to support the determination a .dual -provision is made.
Provision is made for the cases in which the court has the power to
exercise an independent judgment on the evidence and also for the cases
in which the court merely examines the record to ascertain whether the
decision is supported by substantial evidence,

018



28 TENTH BIENNIAL, REPORT

This proposed amendment to the Code of Civil Procedure authorizes
the court to remand a case for further consideration by the. agency in
the light of new evidence or, in cases in which the court can exercise an
independent Judoment on the evidence, it authorizes the taking of ithe
new evidence in court. The judgment entered by the court may order
that the administrative decision be set aside or the court may affirm the
administrative action by refusing to issue the writ. In setting the case
aside the court may order that it be reconsidered by the board in the
light of the court’s judgment, but provision is made that the court should
not attempt to control the discretion which is legally vested in the agency
in ordering such reconsideration. = Finally it is proposed that, pending
the determination of the proceedings for judicial review, a stay of the
administrative order may be granted by the court in which the action is
pending. The statute provides, however, that no such stay shall be
imposed or continued where it is against the publie 111Tcrest This last
provision is intended to cover cases in which the court is satisfied that,
because of the particular factual situation, the administrative order
should be continued in effect pending the outcome of the proceeding for

judicial review.

In addition to the general amendment to the Code of Civil Procedure,
the proposed admmmtrahvc procedure act includes a section demgned
to cover the particular proceedings to which that act applies (See. 24).
Review of such proceedings is to be had by the writ of mandate and the
petition is required to be filed within 30 days after the dgency’s power
to reconsider its decision expires. Thus, the agency’s decision willibe a
final one and the administrative process will be oomple‘re The sta’rutb
provides, however, that the right to judieial review is not lost by a
failure to petition for reconsideration. The Council decided that the
established policy requiring the exhaustion of administrative rémedies
1s adequately safeguarded by the requirement that the administrative
proceeding must be completed before the right to judicial review exists.
The proposed section of the administrative procedure act specifies what
a complete record of the administrative proceeding consists of, but per-
mits the petitioner to designate whatever portion of the record he chooses
to submit to the court. The ageney can submit the rest of the record or
the court can order that it be submitted under the proposed Sec, 1094.5
of the Code of Civil Procedure. A provision is made for an extension of
the time for filing the petition for mandate where the agency delays in
preparing the record after it has been requested by the })etitioner The
ageney is also permitted to file the oviginal of any doeument in lien of a
copy thereof.

The proposals in the field of judicial review are in substantially the
form in which they were submitted publicly in a tentative draft, . They
have received general approval from the agencies and from members of
the bar and the Council believes that the enactment of these recom-
mended statutes will produce a substantial improvement in our present
procedure for the judicial review of administrative orders and decisions..

IV, Conclusion

There are many problems in California administrative procedure

untouched by the Judicial Council’s survey or by its recommendations
to the Liegislature. Some of these problems may be more important or
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more complex than those which have already been examined. The récom-
mendation that a Department of Administrative. Procedure be estab-
lished in the State Government is intended to provide a means for their
ultimate solution but it might be useful to-outline briefly the extent of
the work which remains to be done. o ‘

. ' First, there are the fields of administrative:aétion’ in whieh no
investigation has been made by the Couneil. It hasalready been pointed
out that no attempt was made to cover the quasi-legislative activities of
State agencies. Fair procedure requires adequate publicity for adminis-
trative regulations and an opportunity for. those who are affected to
challenge their validity. The T.egistature hag already provided for the
publication of administrative rules and regulations.in this State but the
procedure by which they are adopted and the procedure for challenging
them before the ageney ov the courts deserve eareful study. Many types
of administrative adjudication were not covered by the Council’s work,
either because the function involved was not eomparable to the discipli-
nary procecdings of licensing boards or because of the organization of
the particular board. Thus, no attempt was made to cover preliminary
investigatory preceedings, routine examination procedure, informal
adjudieations, or the formal adjudications of such agencies as the Indus-
trial Accident Commission, the Railroad Commission, the State Personnel
Board, the California Employment Stabilization Commission and many
others. The omission of these problems and these agencies from the
Council’s surveyv was a limitation imposed by practical considerations
and did not result from the conclusion that no improvement was needed.

Second, there are many problems which are not strietly procedural
in nature. In the course of the Council’s survey it was discovered that
many statutes preseribe very indefinite or inadequate grounds for admin-
istrative action. Thus, the statute under which the State Board of
Accountancy operates provides merely that a certificate may be revoked
“‘for cause.”” There is doubt as to the validity of such a provision and
a natural reluctance on the part of the agency to exercise its powers,
with a eonsequent loss of protection to the publie, Similarly, the power
vested in the State’s agencies does not follow any standard form, some
having only the power to revoke without the power of suspension, pro-
bation or reprimand given to other agencies exercising the same kind of
function. Oune such power iy the power to suspend a licensee temporarily
pending the determination of hiy case by the agency, Many State agen-
cies urged that such a provision be incorporated in the Council’s recom-
mendations to the Legislature upon the ground that no power exists in
many agencies at present to put a particular licensee out of operation in
an aggravated case soon enough to protect the public interest. This
power involves far more than a problem of administrative procedure
and it was coneluded that, while the Counecil’s recommendations would
preserve any existing power of temporary suspension, any agency desir-
ing such powers should secure them by specific legislation.

Finally, work remains to be done upon certain problems within the
Judicial Couneil’s particular field of responsibility. The use of the
extraordinary writ of mandate as the means for judicial review of admin-
istrative adjudication in California inevitably raises the question of the
adequacy of our present procedure in this field. The Counecil included
in its tentative draft a proposed constitutional amendment authorizing 5
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the Legislature to create a single form of special proceeding by which
the extraordinary writs of mandamus, certiorari and prohibition could
be obtained. This was intended as a procedural change only, for the
purpose of adapting the code concept of a single form of action to the
field of the extraordinary writs. The Judicial Council concluded, how-
ever, that it should not be proposed at the present time and as part of the
present report. Such a proposal affects the use of the extraordinary
writs in many fields other than that of administrative procedure, and
the present study does not constitute a sufficiently comprehensive back-
ground upon which to rest the proposal. In addition, there is the possi-
bility that legislation drafted after further study, without a constitu-
tional amendment, might accomplish most if not all of the necessary
reforms in our writ procedure.
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ADMINISTRATIVE AGENCIES SURVEY
APPENDIX A. PROPOSED LEGISLATION

PART 1. Act Creating a Department of Administrative Procedure

This proposed act would convert the present Department of Profes-
sional and Vocational Standards into a Department of Administrative
Procedure. The new department would carry on all the functions of the
present department and, in addition, would be charged with the duty of
maintaining a staff of hearing officers for the use of State agencies and
with the duty of continuing the improvement of administrative proce-
dure in California.

An act to amend Sections 23, 23.5, 100, 102, 150, 158, 208, 204, 400, 401,
403, 408, 404, 1601, 2100, 2701, 5010, 3146, 8148, 8151, 4000, 4063,
4070, 4800, 5000, 5510, 6500, 6702, 6710, 6721, 7000, 7801, 7501, 7503,
7601, 7608, 8501, 8702, 8910, 16501, 19004, 19080, 19081 of, and to add
Sections 110.5 and 110.6 to the Business and Professions Code, relat-
mg to the employment of hearimg officers and the continued study of
adminisiralive procediure.

The people of the State of California do enact as Vfollows:

Srorion 1. Section 23 of the Business and Professions Code is
amended to read as follows:

23. “‘Department,’’ nunless otherwise defined, refers to the Depart-
ment of Administrative Procedure.

Sko. 2. Section 23.5 of the Business and Professions Code is
amended to read as follows:

23.5. ‘‘Director,”’ unless otherwise defined, refers to the Director
of Administrative I’rocedure.

Sec. 8. Section 100 of the Business and Professions Code is
amended to read as follows:

100. Therse is in the State Qovernment a‘Department of Adminis-
trative Procedure.

Skc. 4. Section 102 of the Business and Professions Code is
amended to read as follows: : ,

102. Upon the request of any board regulating, licensing or con-
trolling any professional or voeational oceupation ereated by an initia-
tive act, the Director of Administrative Procedure may take over the
duties of the board under the same cvonditions and in the same manner
as provided in this code for other boards of like character. Such boards
shall pay a proportionate cost of the administration of the department
on the same basis as is charged other boards included within the depart-
ment,

[31]
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APPENDIX A. PROPOSED LEGISLATION

PART 3. Act Providing Procedure for Judicial Review
by Mandamus '

This proposed amendment to the Code of Civil Procedure sets forth
the procedure by which judicial review can be had by the writ of man-
date after a formal adjudicatory decision by any administrative ageney.
It would apply specifically to cases arising under the Administrative
Procedure Act (Part 2 of this appendix), but would also apply to the
quasi-judieial proceedings of local administrative agencies.

An act to add Section 1094.5 to the Code of Civil Procedure, relating to
the judicial review of administrative decisions.

The people of the State of California do enact as follows:

Seorron 1. Section 1094.5 is added to the Code of Civil Procedure,
to read:

1094.5. (a) Where the writ is issued for the purpose of inquiring
into the validity of any final administrative order or decision made as the
result of a proceeding in whiech by law a hearing is required to be given,
evidence is required to be taken and discretion in the determination of
facts is vested in the inferior tribunal, corporation, board or officer, the
case shall be heard by the court sitting without a jury. All or part of
the record of the proceedings before the inferior tribunal, eorporation,
board or officer may be filed with the petition, may be filed with respond-
ent’s points and authorities or may be ordered to be filed by the court.
If the expense of preparing all or any part of the record has been borne
by the prevailing party, such expense shall be taxable as costs.

(b) The inquiry in such a case shall extend to the questions whether
the respondent has proceeded without, or in excess of jurisdiction;
whether there was a fair trial; and whether there was any prejudicial
abuse of discretion. Abuse of disceretion is established if the respondent
has not proceeded in the manner required by law, the order or decision

is not supported by the findings, or the findings are not supported by
the evidence.

(e) Where it is claimed that the findings are not supported by the
evidence, in cases in which the court is authorized by law to exercise its
independent judgment on the evidence, abuse of diseretion is established
if the court determines that the findings are not supported by the weight
of the evidence; and-in all other cases abuse of diseretion is established
if the eourt determines that the findings are not supported by substantial
evidence in the light of the whole record.

(d) Where the court finds that there is relevant evidence which, in
the exercise of reasonable diligence, could not have been produced or
which was improperly excluded at the hearing before respondent, it may
enter judgment as provided in subdivision (e) of this section remanding
the case to be reconsidered in the light of such evidence; or, in cases in
which the court is authorized by law to exercise its independent judg-
ment on the evidence, the court may admit such evidence at the hearing
on the writ without remanding the case.
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(e) The court shall enter judgment either commanding respondent
to set aside the order or decision, or denying the writ. Where the judg-
ment commands that the order or decision be set aside, it may order the
reconsideration of the case in the light of the court’s opinion and judg-

ment and may order respondent to take such further action as is specially

enjoined upon it by law but the judgment shall not limit or eontrol in
any way the discretion legally vested in the respondent.

(£) The court in which proceedings under this section are instituted
may stay the operation of the administrative order or decision pending
the judgment of the court, provided that no such stay shall be imposed
or continued if the court is satisfied that it is against the public interest.
If an appeal is taken from a denial of the writ, the order or decision of the
agency shall not be stayed except upon the order of the court to which
such appeal is taken.
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PART 3. AMENDMENT TO THE CODE OF CIVIL PROCEDURE
JUDICIAL REVIEW OF ADMINISTRATIVE ACTION

1. California Statutes and Practice, and

2. California Cases

The California Constitution imposes definite limitations with respect
to the procedures whivh are available for the judicial review of adminis-
trative action, and theretore most statutes are noncommital on the subject.
Many statutes arve silent (Chivopractie, Dental, Medieal, Nurse, Optom-
etry, Pharmacy). Some provide that an administrative decision is ‘‘sub-
jevt to rev ie\\ 7 {(Contractors, l’cwt Control), ‘“‘subject to examination
in the courts’ { \whlteoruml\ *xubjeet to snch review as is permitted
or authorized by law’™ (Insurance). or is subject to ‘‘judicial review in
accordance with law.”" (Real Estate, Veterinary, Yacht). Statutes
have provided that review may be had by commencing ‘‘an action to
compel approval’’ (Qsteopathic) or by a ‘“‘proceeding in a court of com-
petent jurisdiction’’ which **is governed by the Code of Civil Procedure”’
(Cosmetoloey). In certain cases the Legislature has attempted to desig-
nate the procedure to be used by specifyving the writs of review, mandate
or prohibition (Corporations). aud in one case a statdte has provided
that the decision of a board as to examinations shall not be ‘‘subject to
review by any court or ether authority’’ (Nurse). .

Generally speaking, writs of mandate and equity actions are used
most frequently to secure ilumial review of administrative action.
Actious for declavatory relief and writs of review are also used, as are
specific proceedings designated by the Legislature in partlcular. cases.
The power of the courts to determine any justiciable issue properly
brought before them often furnishes the basis for judicial review in
situations where there is no statutory provision as to the judicial review
of administrative action ' or where the procedure designated by the
Legislature can not be used constitutionally.®

. General limitations imposed by the courts requlre that proceedings
for reviewing administrative action be brought within a reasonable time
(where none is specified by statute).? Simi]arly the courts have imposed
a general limitation upon the right to judicial review which requires

1 Podingson Mg, Co. v. Culif, 18mploy. Comm., 17 C'nl 24d. 321, 109 P. 24 935

(1941).

g Kipper v, Urban, 22 (al, 20 138, 1837 1. 2d 425 (1943) Hogg v. Real Pstate
Commissioner, B4 Cal, App. 2¢d 712, 120 T, 2d 709 (1942),

8 0rwitz v. Board of Dental Kxaminers, H5 Cal. App. 24, 888, 132 P. 2d 272
{1942) ; Campbell v. City of Los Angeles, 47 Cal. App. 2d 310, 117 P. 2d 901 (1941) ;
Pacheco v. Clark, 44 Cal. App. 24 147, 112 P, 24 67 (1941) ; see Brown v. State
Personnel Board, 43 Cal. App. 24 70, 110 1°. 24 497 (1941).

[133]
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‘that any administrative remedy provided must be exhausted as a pre-
requisite to such review.*

Actions at law. The action at law for damages has been regarded
as one of the well-established means for reviewing administrative action.®

There has been very little use made of this proecedure in California
as a means for reviewing or checking administrative action because of
the limited issues which may be presented. The action will not lie where
the administrative officer or agency has acted within the limits of discre-
tionary power, whether that diseretion be legislative or judieial in
nature.5 The issues which can be presented where discretionary action
is involved are limited to excess of jurisdiction on the part of the adminis-
trative officer or agency or abuse of discretion,” and if the excess of
jurisdiction results from the unconstitutionality of the statute under
which the officer has acted, immunity from liability exists for him under
the provisions of Government Code, See. 1955.8 Negligence in the per-
formance of ministerial duties imposés c¢ivil liability upon administra-
tive officers, but in the field which is being considered here discretion is
nearly always involved in the acts of the administrative officer or agency.
For these reasons, the civil action for damages can not be considered as
an effective means for reviewing quasi-legislative action by administra-
tive agencies in California, and there is no indication that it has been
used to any great extent in aetual practice,

The pmuexples which have been discussed conaernuw Juse of the
civil action for damages as a means of reviewing quasi- leglslatwe acts

of administrative agencies in California apply generally to its use where

quasi-judicial administrative acts ave involved. Thus, where discre-

4 This reguirement has been upplied to various proceedings for securing judicinl
review : mandate—Abelleira v. District Court bf Appeal, 17 Cal, 2d 280, 109 P. 24
942 (1941) ; injunction—DNfetealf v. County of l.os Angeles, 24 Cal. 2d 267 148 P.
2d 645 (1944) ; declaratory judgment—Imp. Mul. Life Ins. Co. v. Caminetti, 59 QCal.
App. 24 501, 139 . 2d 691 (1943) ; action to compel obedience of an administrative
subpena—Hill v. Brisbane, 66 Cal, App. 2d __ (66 A. C. A, 15), 151 . 28 578 (1044) ;
trial de novo—Collier & Wallis v. Astor, 9 Cal, 2d 202, 70 I, 2d 171 (1937).

The requirement of exhaustion of admuustmtwv remedies has been applied

hoth to the situation in which the administrative action is incomplete (Abelleira v.
Disrict Court of Appeal, supra; Matcovich v. Calif. Dmp]m ment Com., G4 Cal. App.
2d 40, 148 P. 24 118 (1944)), and to the situation in whiech there was a failure to
take some permissive procedural step although the administrative action became final.
(Alexander v. Stute Personnel Board, 22 Cal, 2d 198, 137 P. 2d 4383 (1943).) The
lutter case applied the requirement even though the administrative remedy (a
reheaving) was permissive, not mandatory., A Iater case refused to apply this rule to
a permissive rehearing provided by a municipal churter upon the ground that a rehear-
ing can not be held to be a jurisdictional prereguisite to judicial review where an
administrative refusal to act, rather than ndverse ndministrative nction is involved.
{Ware v. Retirement Board, 65 Cal. App. 2d __ (65 A. C.PA, 1064), 151 P, 2d B4
(1944).) The doctirine does not bar judicial action, however, where the Legislature
has provided alternative methods for testing the validity of administrative action.
{Scripps, ete. Hospital v. Cal. Emp. Com,, 24 Cal. 24 689, 161 P. 24 109 (1944).)

It has been said that the exhaustion of administrative remedies ig required
even though the administrative action is challenged on jurisdictional or constitutional
grounds. (U. S, A, Growers A, Com. v. Superior Court, 19 Cal. 2d 189, 120 P. 24
26 (1941) ; but sce Van Gammeren v. City of Ifresno, 51 Cal. App. 2d 235, 124 P,
2d 621 (1942).)

5 Atty. Gen. Rep., p. 81.

® David, “Tort Liability of Public Officers” (1939) 12 S, C, I. Rev. 127, 149,
260 ; 21 Cal. Jur. 908, et seq.

7 David, supra, note 6; 43 Am. Jur. 86, et seq.; (1933) 85 A. L. R. 298,

8 Formerly Civil Code, sec. 8342 ; see David, supra, note 6, at 148,
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tionary administrative power of a quasi-judieial,nature is involved,
the review by such an action is limited to acts,in exceéss:of jurisdiction
and acts which constitute an abuse of discretion.®.., The action for
damages has not furnished a practicable means;. therefore,,for reviewing
the quasi-judicial actions of administrative officers.and it has not been
used in California. N

Equity injunction and declaratory judgment.. The inadequacy of
the action at law as a means for reviewing administrative action led to
the use of the suit in equity, and this procedure has been characterized as
the common remedy in the United States for relief against administrative
action.’0 The right to obtain relief in equity against administrative
action depends, as in other cases, upon the inadequacy of other remedies
and the establishment of irreparable 1ngmy. ,\ In.addition, the avail-
ability of the remedy is affected by the provisions of section 526 of the
Code of Civil Procedure, and section 3423 of the Civil Code, both of which
provide:

. ““An injunction can not be granted: *.®* * -(4). To prevent the
execution of a public statute by officers of the!law for the publie
“benefit. * * * (6) To prevent the exercise of & pﬁbhc or private
office, in a lawful manner, by the person in possession; (7) To pre-
vent a legislative act by a municipal corporation.”’’

These limitations upon the power of equity courts to grant injunctions in
certain cases have been sustained by the courts, either as legislative
vestatements of familiar principles of equity-or as limitations which
affect the rights of the individuals rather than'the power of the courts,1?
These statutory limitations upon the power of equity courts have been
held not to apply in California when the legislation involved is invalid,
upon the theory that the statutory pr otection against. 1n3unct1ve actlon
was intended to apply only in favor of valid legislative action, and this
exception applies to both ordinances and statutes which are unconst1tu-
tional.’® Thus, where a challenge is made to the: constltutlonahty of the
statute or ordman(,e under whmh the adminigtrative agency is acting, or
where it is claimed that the statute or ordinance.(though constitutional
generally) is unconstitutional as applied by the-administrative agency,
the remedy of an equity injunection is availabls on behalf of the aggrleved

party.l* Tt has also been held that the remedy’ of an eqmty injunction is

available to an aggrieved party, even though a eonstltutlonal statute is

® Ballerino v. Mason, 83 Cal. 417, 23 1’. 530 (1890) ,.‘Downer:v.aLent, 6 Oal. 94
(185368) ; Jones v. Richardson, 0 Cal. App. 24 667, 50 P, 2d. 810. (19‘35) ; see David,
supra, note 6, at 260, 279, NS

. Atty. Gen. Rep p. 81; 42 Am, Jur. 607 cf 14 Oal Jur. 200-205

u pMetealf v. County of Tos Angeles, 24 Gal 2d,267,.148 P, 24 845 (1944) ;
Donto v. Board of Barber Bxandners, 56 Cal. App. 26 916,.123 P. 2d 490 (1948).

1 Reclumation Distriet No. 1600 v, Superior Court, 171 Cal, 672, 154 P. 845
(1010). T AUV
1 Wheeler' v. Herbort, 1062 Cal, 224, 62 P, 858, (1007) ; Bueneman v, City of
Santa Barbara, 8 Cal, 2d4 405, 656 P. 24 884 (1087). . Cf. Reclamation. Distriet No.
1500 v. Superior Court, supre, note 12, in which the court points out that in some states
these statutory limitations upon the power of equity are held to apply even though
the statute i8 unconstitutional.

1 Calif. Drive-In Restaurunt Assn. v. Clark, 22 Oal 2d 287, 140 P, 24 657
(1948) ; Ray v. Farker, 10 Cal, 24 275, 101 P. 2d 665 (1940).
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involved, if the administrative order issued under the statute is in fact
invalid.’s It follows therefore, that in such a proceeding for an equity
injunction against quasi-legislative action the scope of the eourt’s investi-
pation extends to the question of the validity of the statute or ordinance
and also to the question of the validity of the administrative action taken
under the statute. D

The foregoing discussion deals with the availability of an equity
injunction apart from any special statutory provisions. Occasionally,
however, the Legislature has provided specifically that injunctive relief
shall be available to review certain types of administrative action.
In such cases, the normal prerequisites to obtaining injunctive relief
would not have to be established and presumably the scope of review

would extend to any issues concerning the validity of the administrative

action.6 .

Tquity injunctions have been used as a means of reviewing quasi-
judicial action in California, subject to the requirements of irreparable
injury, inadequacy of other remedy, and to the statutory limitations
mentioned under the review of quasi-legislative action where the enforce-
ment of a public statute is involved. Cases have held that the remedy of
an equity injunection is not available where other remedies are adequate.l”
The courts have held that the provisions-of Civ. Code, See. 3423, and Code
Civ. Proec., See. 526 prohibit the issmance of an injunction to restrain
the enforcement of a valid statute.'® In California these statutes do not
prevent the issuance of an injunction where the statute is unconstitu-
tional or where, though constitutional, the administrative agency o¥
officer proposes to apply it in an unconstitutional manner. These issies
can be raised by bringing an equity action.?® Tn the judicial review of
quasi-judieial action, however, the equity injunction has apparently not
been used as a means of investigating whéther the administrative agency
or officer is acting within the authority granted by a valid statute, unless

* Challenge Cream etc. Assn. v. Parker, 23 Cal. 2d 137, 142 P. 2d 737 (1943) ;
Brock v. Superior Court, 11 Cal. 2@ 682, 81 P. 2d 931 (1938) ; Agricultural Prorate
Commission v. Superior Court, 5§ Cal. 2d 550, 55 P. 2d 495 (1938) ; Agricultural Pro-
rate Commission v. Superior Court, 81 Cal. App. 2d 518, 88 P. 2d 253 (1039). This
use of an equity injunction where a valid statute is involved, but where. the court con-
cludes that the administrative officer or agency has gone beyond the scope of the statute,
seems very recent in California. The cases give no explanation for the use of
injunection where a constitutional statute is involved.

1 Such a provision exists with respect to the power of the Commissioner of
Corporations {o make orders requiring the discontinuance of “unsafe or injurious”
practices by industrial loan companies. Ileering's Gen. Laws, 1044, Act 3608.
Sec. 11, provides : “Sueh company shall have 10 days after any such order is made final
in which suit may be commeneced to restrain enforcement of such ovder. * * *¥

" Moore v. Superior Court, 6 Cal. 2d 421, 57 P. 24 1314 (1938) [mandamus’

available] ; Vinecent Petroleum Corp. v. Culver City, 43 Cal. App. 2¢ 511, 111 P. 24
433 (1941) [mandamus or certiorari available] ; Saxon v. State Board of FEdueation,
137 Cal. App. 167, 29 P. 2d 873 (1934) [certiorari availablel.

8 Skinner v. Coy, 13 Cal. 2d 407, 90 . 2d 208 (1939) ; T.oftis v. Superior Court,
25 Cal. App. 2d 346, 77 P. 2d 491 (1938) ; Daugherty v. Superior Court, 23 QOal, App.
24 739, 74 P. 2d 549 (1937) ; State Bonrd of Bqualization v. Superior Court, 5 Cal.
App. 24 374, 42 P. 2d 1076 (1935).

® Skinner v. Coy, supra, note 18 ; Brock v. Superior Court, 12 Cal. 24 605, 86
2. 2d 805 (1939) ; People v. Globe Grain & Milling Co., 211 Cal. 121, 294 P. 3 (1930) ;
Universal Cons. Qil Co. v. Byram, 25 Cal. 2d ... (25 A.C. 849), _._. P. 2d ___._
(1944).
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the action would result in an unconstitutional application of the statute.2?
In this respect a dlﬁ“'erentlahon is to be made between the use of the
Tequltv mmnctwn for reviewing quasi-legislative action, and its use in
reviewing quasi-judicial action of administrative boards and agencies.
vSlmxlarlv no specific statutes have been found-authorizing the use of
injunctive procedure where quasi-judicial administrative acts are
mvolved

In addition to the equity injunction, actions for declaratory relief
‘are frequently brought to challenge the validity of administrative rulings
which are quasi- leglslatlve in nature.?! The conditions under which
relief is available are specified by statute 22 and where:a proper case is
brought the procedure results in a declaration of the validity or invalid-
ity of the administrative regulation. There is‘ho:indication that such
relief would be available where quasi-judicial action is involved, and in
any case the court has diseretion as to whether or not the remedy is neces-
sary or proper at the time and under all the cireumstances of the case.?®

. Writ of revicw and writ of prohibition. : The: common law. writ of
certiorari is called the writ of review in California.2¢ The power to
issue this writ and the writ of prohibition is given by the Constitution to
the Supreme Court, the District Courts of Appeal and. to the Superior
Courts.?s The writ of review is provided for by statute and lies where
an inferior tribunal exercising judicial functions has exceeded its juris-
diction and there is no appeal or other adequate remedy.?8 . The writ of
prohibition is also ecovered by statute and it is availableé to. arrest the pro-
ceedings of any tribunal exerecising judicial functions where the proceed-
ings are in excess of its jurisdiction and there‘is no adequate remedy
otherwise.?” Both writs are treated together in:this discussion because
the principles governing their use are vu'tuallv the same.

One problem discussed with reference to_other actions to review
administrative proceedings ecan be eliminated qulckly. These writs are
-available only for the purpose of reviewing action which is judieial in
nature, and thus it follows that any action of a legislative nature can not
be challenged in the courts by either writ.28

® In a number of cases the court has not gone beybrd thie determination that a
valid statnte is involved; see State Board of Wqualization v. Superior Court, supra,
note 183 Loftis v, Superior Court, supra, note 18; Daugherty 'v, Superior Court, supra,
note 1R, COf. Broek v. Superior Court, supra, nnh‘ 10, in which the court indicated
that it would investigate whether the stntule was lwing npplied in an unconstitutional
manner,

u Cnlif, Drive-In Assn, v, Clavk, 22 ('al, 2d 287, 140 P. 2(1 657 (194'!) Viner v.
Civil Service Comm. of S8an Iranciseo, 89 Cal. App. 24 458, 139 P. 2d 88 (194‘%) ef.,
Louis IEckert Brewing Co. v. Unemployment Rex. (‘omm 47 081 A'pp. 24 844, 119 P,
2d 227 (1041).

# Code Civ. Proc, Seecs. 10060-1002a, provide that any person interested under a
“written instrument” can secure a declaration of his rights and duties, including the
determination of any guestion of construction or validity. arising. under such instru-
ment.  This Inngunge has been eonslrued by {he courts to extend to the question of the
construetion and validity of administrative rules and regulations.

# Code Civ, Proc., Sece. 1001,

% Code Civ, Proe,, See. 1007.

2 Oonst., Art. VI, Secs. 4, 4b, 5.

® Code Civ, Proc., Sees. 1067-1077.

¥ Code Civ. Proe., Sees, 1102-1105.

B The statutes reguire that “judieial functions’ be involved %ee Code Civ. Proe,,
Sees, 1068, 1102,
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For many years both these writs were generally available in Oalifor-
nia for the purpose of challenging administrative adjudication?® In
recent years, however, limitations have been put upon the use of both of
these writs by Jud1e1a1 decision.?® . Their use is now restricted to situ-
ations where the action involved can be. sald to be strictly judicial in
nature, and the result is that neither writ is available where the action
of an admmlstratlve agency of state-wide jurisdiction is involved.?!
A limited field remains, therefore, in which the writs of review and pro-
hibition are available for the purpose of challenging administrative
action. In this field the major groups are: the quasi-judicial acts of
local administrative agencies 32 and the acts of certain State of’ﬁcers or
bodies which are characterlzed as judicial in nature,s?

Where available, the scope of the judicial nweshguhon on a wmt
of review or a writ of prohibition is limited to so-called jurisdictional
questions.3* The jurisdictional test which applies here, however, is not
identical with the concept of jurisdiction used in connection with such
problems as are involved in a collateral attack upon a judgment. Where
the writs of review and prohibition are involved, a broader concept of
jurisdiction is utilized by the courts. Relief is available where the
action of the tribunal exceeds its delegated powers, as those powers are
defined by provisions of constitution or statute.®® Thus, errors, -are

2 Writ of review : State Board of Chiropractic Examiners v. Superior Court, 201
Cal. 108, 255 P. 749 (1927) ; Suckow v, Alderson, 182 Cal. 247, 187 P. 965 (1920).
Writ of prohibition : Chapman v. Stoneman, 63 Cal. 490 (1883) ; Hevren v. Reed, 126 3
Cal. 219, 58 P. 536 (1899). See also Rode, “Administrative Admdmatmn in Califﬁrl
nia and its Review by the Writ of Certiorari” (1987) 25 Calif. I,, Rev. 694. do

* Standard Oil Co. v. State Board of Equalization, 6 Cal. 2d 567, 50 P, 2d 110
(1936). As to-the writ of prohibition see Whitten v. California State Board of
Optometry, 8 Cal. 2d 444, 65 P. 2d 1296 (1937Y. See, in this connection, Turrentine,
“Restore Certiorari to Review State-Wide Administrative Bodies in California” (1941)
29 Calif. L. Rev. 275.

51 See the concurring opinion in Sipper v. Urban, 22 Cal, 2d 188, 187 P, 2d 425
(1943) ; Laisne v. California State Bourd of Optometry, 19 Cal. 24 831, 123 P, 24
467 (1942) ; Drummey v, State Board of Funeral Directors, 18 Oual. 2d 75, BT . 2d
848 (1939). TEarlier decisions had held that these writs were unavailnble where the
udministrative action involved in the particular ease did not involve judicial functions,
but no general restriction on the use of the writ with State-wide administrative
ugencies existed, See Tulare Water Co. v. State Water Commission, 187 Cal. 533,
202 P. 874 (1921) ; Department of Public Works v, Superior Court, 107 Cal. 210, 239
P. 1076 (1925).

33 'Walker v. City of San Gabriel, 20 Cal. 2d 879, 129 P. 24 349 (1942) ; Swars
v. Council of the City of Vallejo, 64 Cul. App. 2d 858, 149 P. 2d 397 (1944). The
continued use of these writs with local administrative agencies is predicated upon the
Legislature’s power to create “inferior courts’” in any city or county. See Laisne v.
California State Board of Optometry, suprae, note 81, Also, Elliott, “Certiorari and
the Local Board” (1941) 29 Calif. L. Rev, 036.

¥ See ('Brien v. Olson, 42.Cal. App. 2d 8, 109 P, 24 8 (1941) in whieh the
Governor was held to have e\erclsed judicial functmns for the purpose of the writ of
review.

s Homan v. Board of Dental Bxaminers, 202 Cal. (93, 262 P. 824 (1927);
Garvin v. Chambers, 159 Cal. 212, 232 P, 698 (1924). (Cases nre cited as to the
scope of the writs of review and prohibition regardless of when they arose, on the
theory that the recent judicinl limitation on the availability of the writ in no way
altered the nature of the relief given when the writ is available.}

35 Abelleira v. District Court of Appeal, 17 Cal. 2d 280, 100 P. 2d 942 (1041) ;
"Redlands High, ete. Distriet v. Superior Court, 20 Cal. 2d 348, 125 P, 2d 467 (1042).
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correctible by the writs of reVJeW and prohibition whera.they are out-
side the limits of the agency’s delegated powers, as for example, an error
of law resulting in action outside the agency’s jurisdiction 3¢ or a finding
made in the absence of any competent evidence toazsupport it.37.. Con-
versely, errors not amounting to excess of jurisdietion ean not be reached
by these writs 88 and no right exists to introduce evidence outside of the
record made before the agency in orvder to contradiet the record.®® ..,

The writ of mandate. Jurisdiction to issue the writ -of mandate is
vested in the Supreme Court, the Digtriet Courts of .Appeal and the
Superior Courts.®® The details of procedure.are regulated by statute
and the writ is available where there is no other adequate remedy to com-
pel the performance of an act which the law specially enjoins or to compel
the admission of a party to a right or office to ;which he is entitled and
from which he is unlawfully excluded.*' Provision is made for a Jury
trial upon essential questions of fact in the diseretion.of the court issuing
the writ.42

Until recent years the writ of mandate was not.widely used in this
State as a means of challenging administrative action for.it-was limited
to situations in which a ministerial officer had refused to perform duties
specifically required of him by law.*® Where, dlseretmn, either quasi-
legislative or quasi-judieial in nature, had been vested in the administra-
tive officer, the writ could not be used as a means of cOntrollmg the exer-
cise of that discretion.t* Coinecidental with the i‘estrlctlons which ‘were
placed by the courts upon the use of the writs of review and proh1b1t10n,
however, the use of the writ of mandate for the ‘purpose of reviewing
adnnmstratlve action was greatly expanded"in California*® The
nature and precise limits of this expanded use of thé writ are not clear.
This is a new remedy provided by judicial decision, and the courts have

38 Tameson v, State Bourd of Dentnl Examiners, 118 Cal. App.1105, 5P, 2d 47
(1031).

3 Gurvin v. Chambers, 150 Cal, 212, 232 1°, 608 (1824) ; Renwick v, Phillips, 204
Cal, 849, 268 P. 368 (1928) ; Osborne v, Buughman; 85 Oal App. 224,280 P, T0
(1927).

® Homan v. Board of ])vntul Iixaminors, supra, note 84, (defective pleading) ;
Fullor v. Board of Medicul Examiners, 14 Cul, App, 2d 784, 59 P..2d4-171 (1936)
(welght of thoe evidence) ; Winning v, Board of Dental Ixaminers, 114 Cal, App.
458, 300 P. 8606 (1031} (bias of ngency member) ; Pacifie Home. Building Realty Co,
v. Daugherty, 70 Cual. App. 828, 248 1*, 4738 (1925) (error.of commissioner not amount-
ing to excess of jurlsdiction) ; nor has the court any. power:to: modify itheipenalty
imposed ; Parker v. Board of Dental Xxaminers, 216 Cal, 285,:14 P, 24 67 (1982) ;
I'uller v. Board of Medieal Kxaminers, supra.

® Thus, where the record showed the presenceé of' a°§uortm, it would not be
proper on a writ of review to receive evidence upon the issie 6f whether a quorom had
in fact been present. See Jordan v. Alderson, 48 Cal. App. 547, 192 P. 170 (1920) ;
Lanterman v. Anderson, 836 Cal. App. 472, 172 2. 625 (1918)%

4 Gonstitution, Art. VI, Sees. 4, 4L, B,
4 Code Civ. Proc., Sees, 10841007,
4 Code Civ. Proc,, Sec.s 1000,

¢ Bodingon Mfg. Co. v, Calif, Employment Commission, 17 Cal.'2d°321, 109 P, 2d
0306 (1941).

“ Bank of Italy v. Johnson, 200 Cnl. 1, 201 P. 784 (1927) ; fng‘lin v, Hoppin,
156 Cal. 483, 105 . 582 (1009).

# Drummey v. State Bourd of Funernl Directors, 18 Cal. 2d 75, 87 P. 2d 848
(1939) ; Bodinson Mfy. Co. v. Calif. Wmploymeut Commigsion, supra, note 43.
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had a relatively short time within which to define the new use for the
writ, 8 ' =

Relying upon the cases decided since 1939, certain coneclusions can -

be reached concerning the availability of the writ of mandate as a proce-
dure for reviewing administrative action in California. The courts have
given no indication that the new mandate procedure is available where
quasi-legislative administrative action is involved.*” The writ is avail-
able, however, to correct abuse of discretion on the part of an adminis-
trative agency where the action involved is quasi-judicial in nature.s
This is true whether the power is the limited quasi-judicial power of state-
wide administrative agencies,®® or the normal quasi-judicial power of
local administrative agencies.’® The remedy is not available as of right,
however, and the court to which application is made has & discretionary
power to grant or deny the writ.5!

The scope of review where administrative action is challenged by

the writ of mandate may be stated generally to consist of the correction
of abuse of discretion.’ This traditional definition of the purpose of the
writ has been earried into the more recent cases, but it does not furnish an

4 Mhe first case in this line is Drummey v. State Board of Funeral Directors,
supra, note 45, decided in 1939. It should be noted, also, that a sharp split has existed
on the Supreme Court of California since 1941, Three of the court’s seven members
deny that the writ of mandate is an appropriate remedy for this purpose, and the
decisions outlining the conditions for its use are consequently 4-83 decisions.

On this problem see: Bianchi, “The Case Against 8. C. A. Number 8” (1942)
17 Calif. State Bar J. 172; Browne, “Proposition 16 should be Defeated” (1042), 17
Calif. State Bar J. 184; McGovney, “Administrative Decisions and Court Revibw
Thereof, in California” (1941) 29 Calif. L. Rev. 110; Turrentine, *The Laisne Case—
A Strange Chapter in our State Jurisprudence” (10942) 17 Calif, State Bar J. 1G5, |

7 Where quasi-legislative rule-making is involved, the courtlimits its inquiry
to the question whether there was any reasongble basis for the administrative conclu-
sion. (Rible v. Hughes, 24 Cal. 24 437, 150 P. 2d 455 (1044) ; Allen v, Bowron, G4
Cal. Apn. 2d 311, 148 P. 2d 673 (1944).)

4 The use of the term ‘“qguasi-judicial power'” in this connection requires some
explanation. Throughout this discussion of the methods for judicial review, the term
“quasi-judicial” has been used in its ordinary connotation, that is, denoting the exer-
cise of adjudicating functions by administrative agencies. The test applied.is an
analytical one, and if the administrative action results in o decision concerning private
rights based upon evidence taken at a heuring, the action is termed quasi-judicial,

One of the normal attributes of quasi-judicial administrative power is finality
of determinations of fact where there is substantial evidence to support such a deter-
mination. X.ocal administrative agencies in California still possess this power, but
under the Californin Constitution state-wide ngencies cenn not be glven such power,
(Laisne v. Calif. State Board of Optometry, 19 Cal. 24 831, 128 1. 2d 4567 (1042).)
In this discussion it has been decided to apply the term “quasi-judicial” to the exercise
of adjudieating functions by either type of agenecy, but to indicate the limitation on
the power of state-wide agencies by calling the adjudicating powers which they exercise
a “limited quasi-judicial power.” .

#® Qipper v. Urban, 22 Cal. 2d 138, 187 P. 2d 435 (1043).

5 Walker v. Gity of San Gabriel, 20 Cal. 2d 879, 120 P. 2d 349 (1042), in which
the petitioner sought a writ of review. The trial court, however, issued a writ of
mandate and this nrocedure was sustained on the theory that hoth writs were avail-
able where the quasi-judicial action of local ndministrative agencies was involved.
In this situation the scope of review is the certiorari scope of review, regardless of
which writ is used. (Walker v. City of San Gabriel, supre; Ware v. Retirement
Board, 65 Cal, App. 2d 781, 151 P. 2d 549 (1944) ; Shewbridge v. Police Commission,
64 Cal. App. 2d 787, 149 P, 2d 429 (1944).)

Because of the overlapping use of the writs here, the practice has grown of
requesting the issuance of both writs. (Shewbridge v. Police Comm., supra.)

81 Dare v. Board of Medical Examiners, 21 Cal. 2d 790, 136 . 2d 304 (1943).

& Sipper v. Urban, supra, note 49.
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adequate standard for determining when courts: will interfere with
administrative action until it is annotated by reference to the court
decisions. If an error of law is involved, for example, where an agency
is acting beyond the powers delegated to it or where it is not complying
with the requirements of the statute under which .it: operates, judicial
review by writ of mandate will invalidate the;administrative action.5?
‘Where the fact-finding power is involved, the review by mandate will
eorrect an ‘‘abuse of discretion on the facts,’’5¢. If the normal quasi-
judicial power of a local administrative agency.is challenged, this abuse
of discretion on the facts exists only if the finding is not supported by
substantial evidence, and where the evidence is conflieting the adminis-
trative determination will be sustained.”™ If the limited quasi-judieial
power of a state-wide agency is involved, however, the courts on & review
by mandate are authorized to exercise an independent judgment on the
facts and to make their own findings."® In exereising this judgment the
courts must give effect to a presumption in favor of the ageney’s action
although the exact effect of this presumption is impossible to estimate.5?
In exercising its independent judgment, the court is authorized, under
certain conditions, to accept evidence in addition to that which wag pre-
sented before the agency ®® and it has been held in at least one case that
no prejudicial error resulted where the court refused to consider the tran-
seript of oral evidence taken before the agency and reached its inde-
pendent conclusion upon evidence taken before:the court.’?® The extent
of the court’s power to take evidence in addition to that presented
before the agency has varied from case to case in reecent years,® and
some differences still exist as indicated by recent District Court of Appeal

8 Olive Proration Program, cte. v. Agricultural Prorate Commission, 17 Cal. 24

204, 100 . 2d 918 (1941) ; Bodinson Mfg. Co. v, Calif, Bmployment Commission, 17
C(al, 24 321, 109 P. 2d O35 (1941) @ Collins v, (‘nmmettl 24 Cal. 2(1 7G6, 151 P. 2d
106 (1944),

8 8ee coneurring opinion by Schauer, J. in %11)per v. Urban, supra, note 49.

&% Walker v. City of San Galriel, 20 Cal. 24 879, 129 P. 2d 349 (1942) ; Vaughn
v. Board of Police Commigsioners, §9 Cu]. App. 24 771, 140 P. 24 130 (1943) : Brant
v. Retiremeut Board of San Franelsco, HT Cal. App. 2d 721, 135 P, 2d 898 (1943) ;
Murphy v. Retirement Board, 49 Cul, App. 2d 68, 121 P, 24 101 (1942) ; Dierssen v,
Qivil Service Commission, 43 Cul, App. 2d 53, 110 . 24 88 (1041).  See cases cited
supra note 50, .

% Drummey v. State Board of Funeral Directors, 18 Cal. 24 75, 87 P, 2d 84R
(1030) ; Laisue v. State Board of Optometry, 19 Oal. 24 881, 123 P, 2d 457 (1042).
It should ho noted in this regard thot the move recent eages In this line have not used
the language of compulsion but have sald that the courts “may” exerclse an inde-
pendent judgment on the faets, Thiy diseretionavy aspect of the trial court’s review
power on mandnte is strongly emphasized in the Inter cases.  See Sipper v, Urban, 22
Oal. 2d 188, 137 P. 2d 425 (1948) ; Dare v. Board of Medical Examiners, 21 Cal. 2d
790, 136 P, 24 304 (1943).

57 ee Drummey, Dare and Sipper cases, supra; note 56.. This. presumption
based upon the provisions of Code Civ. Proe., Sec. 1063 (15), is. that official duties
have been regularly performeg. It has the effect of an ndmonitlon to the court and of
casting the burden of proof upon the person seeking to overthrow the ddministrative
action.

8 Qe Dare v. Board of Medical Examiners, supra, note 56,

% Russell v. Miller, 21 Cul. 24 817, 136 P. 2d 318 (1043},

® Phe Drummey case, supra, note H0, spoke of an'independent judgment on the
facts without discussing the right to mtroduce new evidence. The Laisne case, supra,
note 66, spoke of a trial de novo, apparently without limitation, while the Dare case,
supra, note 56, attempted to prescribe definite conditions under which additional evi-
dence could be introduced before the court and spoke of a qualified trial de novo. -
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decisiggls‘”— and concurring and dissenting opinions in Supreme Court
cases,

The procedure which is to befollowed upon judicial review of
administrative action by the writ of mandate is equally uncertain.
‘Where the normal quasi-judieial power of local agencies is concerned,
the remedy is a parallel for the writ of review and it would seem that the
record of the administrative agency’s action is essential to the court’s
determination. Where the limited quasi-judicial power of a state-wide
agency is involved, the record of proceedings before the board is ordi-
narily essential,®® but not indispensable,’* to the court’s action. Under
both types of administrative action the actual practice differs, so that
the transcript of proceedings before the board is sometimes attached as
part of the petitioner’s pleading, sometimes attached to the respondent’s
return to the writ, and sometimes introduced in evidence at the court
hearing. It has been indicated that the respondent board should nor-
mally attach the record as part of its return or have it available at the
trial for the use of the court.®>. Where the petitioner attaches a copy of
the transeript to his petition, it has been held that the court may exercise
is discretionary power to deny the issuance of the writ upon the theory
that the petition plus the transcript shows that petitioner has no cause
of action.®® The courts apparently are in some confusion on this point,
however, because despite the fact that such cases are decided upon a
pleading point (by sustaining a general demurrer for failure to state a
cause of action), the courts frequently decide that the evidénce in the
transeript is sufficient to support the board’s action.%” . Conversely,=
however, it has been held that the allegations of a defective petition for
mandate can not be supplied by reference to the transeript of proceedings
before the agency which is attached to the petition.%8 o

Several other factors require mentién. It has been well establishied
in mandate proceedings that, although the court will invalidate an abuse
of discretion where it is found, it will not attempt to direct or control the
discretion vested in an administrative agency ® and this principle has

51 See Wyatt v, Cerf, 64 Cal. App. 2d 732, 148 P. 24 809 (1944). Compare
Madruga v. Borden Co., 63 Cal. App. 2d 116, 146 P. 2d 273 (1944).

 See the Laisne case, supra, note 58, the Dare case, supra, note 56, the Russéll
case, supra, note 59, and the Sipper case, supre, note 50.

8 Dare v. Board of Medical Bxaminers, supra, note 56,
o Russell v. Miller, supra, note 59.
% Dare v. Board of Medical Examiners, supra, note 58,

® Jipper v. Urban, supre, note 56 ; Zemansky v. Board of Police Commissioners,
61 Cal. App. 2d 450, 143 P, 2d 361 (1943) ; Vaughn v. Board of Police Commissioners,
59 Cal. App. 2d 771, 140 P. 2d 130 (1943) ; Newport v. Caminetti, 56 Cal. App, 2d 567,
182 P. 24 897 (1943) ; Meyer v. Bodrd of Public Works, 51 Cal, App. 24 456, 125 P, 2d
50 (1942) ; Tobinsky v. Board of Medical Examiners, 40 Cal. & pp. 2d 501, 121 P, 24
861 (1942) ; Hansen v, State Board of Equalization, 48 Oal. App. 2d 176, 110 P, 24
453 (1941). .,

7 See, with one judge dissenting on this point, Meyer v. Board of Public Works,
51 Cal. App. 2d 4566, 120 P. 2d 50 (1942) ; Vaughn v. Board of Police Commissioners,
59 Cal. App. 2d 771, 140 P. 2d 130 (1943) ; Tobinsky v. Board of Medical Examiners,
49 Cal. App. 2d 591, 121 P. 2d 861 (1942).

@ Dierssen v. Civil Service Commission, 43 Cal. App. 2d 53, 110 P. 2d 88 (1941) ;
Bennett v. Brady, 17 Cal. App. 2d 114, 61 P. 24 530 (1838). '

® Inglin v. Hoppin, 156 Cal, 483, 105 P. 582 (1909) ; Doble Steam Motors
Corporation v. Daugherty, 195 Cal. 168, 232 P. 140 (1924).
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been followed since the expansion in the use ofithe writ.7°+1A jury trial
is obtainable in the discretion of the court, apparently,” and in: that
event there is some question as to what issues of ifact: may;be submitted
to the jury. They should not be the issues therétofore considered by the
~board in view of the rule that the court is not empowered.to substitute its
judgment for that of the agency. Under,the independent judgment test,
however, it might be held that a jury determination:contrary to that
reached by the board would demonstrate an abuse-of .its discretion but
this issue is as yet undetermined by the courts.

Special statutory proceedings. In additionito the situations already
mentioned in which the Legislature has attempted :to designate one or
more of the standard remedies as the means for rev1ew1ng the actions of
particular agencies or has specified the scope of review, there-are several
situations in which it has attempted to create-special proceedings for
this purpose.

The Legisiature has attempted in certain s1tuatibns to¢ provxde for

‘‘appeal’’ to the courts from the action of an administrative officer
or board. Since the appellate jurisdiction ofthd courts'is fixed by the
Constitution, this type of provision is unconstitutional if it has the effect
of altering that appellate jurisdiction.”? Where the form’ of procedure
is called an ‘‘appeal,’’ however, it may still be held conititutional if the
court determines that a wholly new proceeding :in the court.is contem-
plated and that no true appeal is involved.’® Sometimes, in providing a
special statutory form of action, the liegistature has'called:the proceed-
ing a ‘‘review.’’ Since the writ of review is provided in the Constitu-
tion, its historiec funection can not be altered by a legislative provision
attempting to apply it to boclies which do not exercise strictly judicial
power. Thus, if the word “‘review’’ were construed to mean the writ of
review, such leglslatlon would be unconstitutional:"4::'Where, however,
the court has concluded that the Legislature did riot:ttiean to specify the
writ of review by its use of the word ‘‘review,’’ the legislation has been
sustained as a general statutory provision for Judieial investigation
into administrative actién,™

In providing a specml form of action the Legislature can not ‘ereate
an original proceeding in the superior court where the-effeét is to impose
non-judicial, administrative duties on the coutt or wheére the legislation
applies to such a small c¢lass of pevsons that it.constitutes special legis-
lation.’™® The prohibition against special legisl&tion, if--strietly inter-
preted, would seem to pm}nlm any form of action limited. to the orders
of a particular administrative board, but several sfatutes of this nature

® Bila v. Young, 20 Cal. 24 863, 120 P, 24 564 (1042} ; Bing v, Board of Medical

Rxaminers, 06 Cal. App. 2d G44, 161 . 24 282 (1044) ; see Mosesian, v. Parker, 44
Wl App. 2d 544, 112 P, 24 706 (1941).

" Qparks v. Board of Dental Examiners, 25 Cal. App. 24 34i 77,8, 24 283 (1938)

™ Const,, Art. V1, Sces. 4, 4b, §; Mojave River Irrigation District v, Superior Ct.,
202 Oal. 717, 262 P, 724 (1902 8) ; }\Iilh-mp v. Alderson, 68° Oal, App. 518, 219 P, 460
(1900). This constitutional requirement has been held to prevenf the Legisiature from
prescribing an appenl from the action of a loenl board of Bupervigors, Aeting in a quasi-
judicial eapacity. Chinn v. Superior Court, 156 Cal. 478 105 P 580, (1909).,

= Collier & Wallis v. Astor, © Cal. 2d 202, 70 P, 2d 171, (1937)

™ Mojave River Irrigation Distriet v. Superior Court, supra, note 72..

™ Ray v. Parker, 15 Cal, 2d 275, 101 P. 24 665, (1940) Agricultural ‘Prorate
Conmmission v. Superior Court, 31 Cal. App 2d 518, 88 P, 2d. 253, (1939)

™ Mohave River Irngatlon District v. Superior Court, supre. note 72-
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have been enacted,’” and court decisions have sustained them, pessibly
because they 1nelude a broad enough élass of persons to avoid the danger
of constituting special legislation.

As indieated in the opening part of this section, the Legislature
has played a relatively small part in prescribing proecedure for:thé
judicial review of administrative action. This reluctance to act is under-
standable, of course, in view of .the numerous constitutional restrictions
with which its power is circumseribed. Where the Legislature has been
given full power to act, as with the Industrial Accident Commission
and the Railroad Commission, more detailed provisions are found, but
no attempt has been made to discuss these agencies or their procedure
in this report,. :

Stay of execution. Code Civ. Proec.,, Sec. 949, provides for an
automatic stay of execution except in situations otherwise covered
specifically. If an appeal 1s taken from a judgment granting man-
date, the court need not allow the appeal to act as a stay if petitioner
can show that he will be damaged irreparably in his business or profes-
sion.™ If mandate is denied there is no such specific provision. A stay
of execution, however, can operate only on a judgment which commands
or permits some act to be done; if a judgment is effective by itself there
1s nothing to restrain.”™

Supersedeas is an extraordinary writ issued by an appellate court
to a lower court or officer thereof directing that execution -or enforce-
ment of a judgment be stayed pending appeal.8® The appellate court
has inherent power to issue the writ, but the writ is an incident to and
in aid of appellate jurisdietion.8! The writ issues in the discretiontof
the court and not as a mater of right.®2 It has been held frequently
that supersedeas, as well as statutory stay of executlon, is Inappro-
priate if the judgment is self-executmg and requires no process for
enforcement.®® Supersedeas is not available to keep an alternative
writ of prohibition in foree pending an appeal.8

7 Alecoholic Beverage Control Act, Deering’s Gen. Laws, 1044, Act 37006, Sec.
46 ; Unemployment Insurance Act, Deering's Gen. Laws, 1944, Act 8780d, Sec. 45.10;
State Bar Act, Business & Prof. Code, Sec, 6083, -

See In re Shattuck, 208 Cal. 6, 279 P, 908 (1929) ; Louis Tcekert Brewing Co. v.
Unemployment Reserves Commission, 47 Cal. App. 2d 844, 110 P, 2d 227 (1041), In
Bray v. Superior Court, 92 Cal. App. 428, 208 P, 8374 (1928), the court reached
the conclusion that the Water Commission Act (which had been involved in the
Mojuve case, supra, note 72) was not unconstitutional as special legislation in pro-
viding for an original action in the superior court by appropriators of waters - The
Bray case was approved in Wood v. Pendola, 1 Cal. 2d 485, 35 P. 2d 5§26 (1934).

78 Code Civ. Proe., Sec. 1110b.

™ Boggs v. No. Ameriecan Bond ete, Co., 6 Cal. 2d 523, 58T, 2d 918 (1038) ;
Wolf v. Gall, 174 Cal. 140, 162 P. 115 (1914).

% Rosenfeld v. Miller, 216 Cal. 560, 15 P. 2d 161 (1932) ; In re Imperial Water
Co., 199 Cal. 556, 250 P. 394 (1926) ; Svuthern Pae. Co. v. Superior Court, 167 Cal,
250, 139 P. 69 (1914). -

8 MeCann v, Union Bank, 4 Cal. 2d 24, 47 P, 2d 283 (1035) ; People v. Asso-
ciated Oil Co., 211 Cal. 98, 284 P. 717 (1930),

B"Prwate Investors v. Homestake Min. Co., 11 Cal. App. 24 488, 54 P. 24 545
(1936).

8 Stewart v. Hurt, 9 Cal, 24 39, 68 P. 2d 726 (1937) ; Hulse v. Daws, 200 Cal.
816, 253 P. 136 (1927) ; Tyler v. Presley, 72 Cal. 290, 18 P. 856 (1887) (appeal from
judgment suspending attorney) ; Norton v. Municipal Court, 8 Cal. App. 2d 368, 48 .
2d 124 (1985) (appeal from denial of writ of prohibition) ; People ex rel Boarts v.
City of Westmoreland, 135 Cal. App. 517, 27 P. 2d 394 (1933) (appeal in quo
warranto proceeding) ; Erickson v. Municipal Court, 131 Cal. App. 827, 21 P, 24 480037
(1933) (appeal from denial of certiorari) ; Lickley v. County Bd. of Hduecation,
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There is some indication, that the situations:iniwhich stlpersedeas
may be issued are increasing, and that the courts are not entirely satis-
fied with the striet rules as they exist now. P_roh1b1tory,m3unctlons have
long been held to be self-executing, and the:courts: in doubtful cases
have held some injunctions to be mandatory in order to issue supersedeas.
Recently a writ was issued in a case involving' a prohibitory injunction.8®

Wi . X
3. 'Oomparative Legislation

. Parties entitled to review. A few of the statutes studied attempt
to specify the parties entitled to review by providing that “any party
aggrieved’’ or ‘‘adversely affected’’ by an administrative adjudication
may seek eourt relief.8® So general a definition leaves the determination
of proper parties to the courts,87 and is, therefore, futile,®®

Form of action to obtain review. ‘Some statutes allow appeals from
administrative agencies directly to the courts in the same or in a similar
manner as in civil actions.8® Other statutes merely éodify the rights to
the various remedies heretofore employed by prowdmg that legal, equi-
table or declaratory relief is available as well ag'the remedies afforded
by the extraordinary writs.?® Still other statutes provide that review
may be had by a speelal statutory proceeding initiated by & petition in
the manner of a petition for an extraordinary writ.92 7 Ii New York such
legislation abolishes all the extraordinary writs except 'habeas .corpus,
thereby smlphfylng the law and facilitating relief:' A’ &imilar proposal
is incorporated in the Minn. Proposed Rev. Act} thd, Il 'Proposed Jud.
Rev, Act provides that the petition allowed therem’xder ghall be the exclu-
sive nteans of obtaining judicial review, but does not ‘attempt to abolish
the writs for all purposes. None of these acts purports to curtail the
relief obtainable 82 - o '

The time within which relief must be sought whether by appeal or
special proceeding varies from 15 days to 4 months, with the average
being 30 days.

62 Cal, App. 527, 217 P. 138 (1038) (appenl from denidlof: writ of prohibition)}
In re Graves, 02 Cal. App. 168, 210 P, 886 (1023) (appeal from judgment suspending
attorney). DBut see Painless Parker v. 13d, of Dentnl Bxaminers, 108 Cal. App.
156, 201 P, 421 (1980) which indicates fn a dietum that the cases In which appeals
were taken after a denlal of certiornri nre not controlled by the cases involving appeals
after deninl of prohibition, and that fn the certiorar! eases thero might be something
in tho nature of a writ of execution which could he stayed. :
_ 8 Lickley v. CUounty Bd. of Xducation, supra, note 83‘ Wood v. Bd, of Firé
Com., 50 Cal. App. 594, 195 . 730 (1020).
. B See Note, “Supersedoas Use of the Writ to Stay Prohibitory’ Injunetions,”
(1942) 30 Cal. I.. Rev. 200,
A, B. A. Proposed Act, See. 9 (n) ; Model Act, See.'11 (1) y°’N. D, Unif. Praec.
Act, Bec. 15; U. 8. Sen. Bill (‘74 See. 311 (b)
Lo . Comment to A, B. A. Proposed Act, (1044) 20 A..B, Ai-Jour. 44,
% Atty. Gen. Rep., p. 85, _
# N. C. Revoe. of Lxcmsos Act, See, 150-4 ; N. D, Unit, Prae. Act, Sec. 153 Ohio
Unif. Proced. Aet, Sec. 154-73; I’a, Proposed Prac. Act; Sec. 41,
* A.B.A. Proposed Act, See. 9 (b) ; U. 8. Sen, Bill 674, Secs..311:(a); (b).
® 111. Proposed Jud. Rev. Aet, Sec. 1 ; Minn. Proposed.Review Act, See. 1; Model
Aect, See. 11; N. C. Proposed Unif. Proced. Act, Sec. 9 (b);; N.. X, Civil Practice Aect,
Sec. 1283 et seq.
2 On the character of the extraordinary writs as vestigial branches of common-
law pleading and the procedural difficulties caused thereby see Third Annual Report
of the Judicial Council of New York {1037), p. 129 et ff.

10—41000
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Courts and venue. All of the statutes studied provide that the
relief may be sought in the lowest court of general jurisdiction.: The
ventue is generally to be laid in a county where the respondent befors‘the
agency resided or did business, where the hearmg was held or where thé
events complained of occurred.®®

Reviewable orders. All of the statutes studied provide that only
final orders are reviewable. The determination of what constitutes &
final order is affected by the doctrine of exhaustion of administrative
remedies. One of the statutes provides that no order shall be considered
final if the right to a rehearing before the agency has not been
exhausted.®* Another provides that review may not be sought until the
time for rehearing has lapsed.?® Two statutes provide that no order
shall be considered not to be final because of failure to request reconsider-
ation by the agency.%®

Interim relief. All of the statutes studied provide that the bring-
ing of an action for judieial review shall not operate as an automatie
stay of the administrative order, but that the court may order a stay if
necessary to preserve the rights of the parties and upon such conditions
or supersedeas honds as the court considers adequate

Scope of review. The scope of review is generally limited to'the
determination of whether the order of the agency is (1) in violation of
constitutional provisions, (2) in excess of statutory”authority or juris- -
diction, (3) made on the basis of unlawful procedure, (4) affected by
other error of law, (5) unsupported by substantial evidence on the entire
record, (6) arbitrary or capricious.®?

The prinecipal discrepancies between the statutes are on the weight
to be given to the findings of the agency. The most common test 1s that
the findings of the agency are not to'be disturbed if they are supported
by ‘‘substantial evidence on the whole record.’”’®® Other tests are that
the findings are to be deemed ‘‘prema facie true’’ ;9 that they shall not
be upset if supported by ‘‘sufficient evidenee’’'% or ‘‘reasonable .and
competent evidence’’' or merely ‘‘evidence.”’92 The N. Y. Civil
Practice Act provides that all findings must be based on ‘‘competent evi-
dence,’’19% and must be set aside if there was such a preponderance of
proof against the facts found as to warrant setting aside the verdict of
a jury affirming the facts. 104

® Pa. Proposed Prac. Act, Sec. 41, provides that appeals are to be tnken to the
Court of Common Pleas of Dauphin County.

% JI1. Proposed Jud. Rev, Act, Sec. 1.

% N. Y. Civil Practice Act, Sec. 1285,

* A.B.A. Proposed Act, Sec. 9 (d) ; U. S. Sen. Bill 674, See. 311 (d).

97 Model Act, Sec. 12; see also A.B.A. Proposed Act, Sec. 9 f, adding a special
provision for those cases where a trial de novo has heen nuthorized by statute; Minn,
Proposed Rev. Act, Sec. 9; N. C. Proposed Unif. Proced. Act, Sec. 9; N. D. Unif.
Prac. Act, Sec, 19; N. Y. Civil Practice Act, Sec. 1296, adding speeinl provisions to
compel performance of duties enjoined by law in lieu of the writ of mandate; Pa. Pro-
posed Prac. Act, Sec. 44; U. S. Sen. Bill 674, Sec. 311 (e).

% A.B.A, Proposed Act, Sec. 9 £ (8) ; Model Act, See. 12 (B) ; Pa. Proposed
Prac. Act, Sec. 44 ; U. S. Sen. Bill 674, Sec, 811 (e) (5).

% T1I. Proposed Jud. Rev. Act, Sec. 10.

10 Minn. Proposed Review Act, Sec. 9 (5).

2 N. C. Proposed Unif, Proced. Act, Sec. 9 (b) (4).

2 N, D, Unif. Prac. Act, Sec. 19.

108 See, 1296 (6). ‘

104 See. 1206 (7). 039
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It is generally provided that the court in‘its Teview is'confined to the
record except that it may take evidence of irregularltles of procedure not
‘disclosed by the record.l0® If a proper showing is inadé to the court as
to the need for and propriety of allowing additional: evidence the court
may remand the case to the agency to take the'evidende and make further
findings.1%¢ Only the Ohio Unif. Proced. Aet ;provides ‘that the court
itself may talke further evidence.!%7

Order by the court. Several of the statutes provide that the court
may affirm, reverse or modify the agency decision 1% but it is not clear
whether this refers merely to the findings of fact or'to the orders. The
N. D. Unif. Prac. Act states that if the eourt modifies or reverses the
decigion, it shall remand the case to the agency for disposition.!9? The
Ill. Proposed Jud. Rev. Act, to the contrary, provides that the court shall
““enter such order, determination or decision as i justified by law.’’110

4, Published Comment

The Attorney General’s Connmittee report.stated that the main
funetion of judicial review is to act as ‘‘a check against excess of power
and abusive exercise of power in derogation of private right.”’  Judieial
review rarely is available to compel enforeement of law by administra-
tors.11! HEven when it is available, the effective use .of judicial review is
limited by the volume of adjudicated cases, the cost.to the litigants, and
the fact that many business transactions can;not-wait until a review is
decided. Judicial review, then, can be expectedjonly to.check and not
to supplant administrative action. ‘‘Review must not be so expensive
as to destroy the values—expertness, specialization and the like—which,
as we have seen, were sought in the establishment of--administrative
agencies, 112

Many of the Federal statutes are silent or vague on the subject of
judicial review.’® And courts have enumerated only.general standards
which guide but do not compel, and leave considerable room for judg-
ment. It has been established that generally only a person with legal
standing can attack an administrative act, and review is not available in
regard to preliminary or procedural matters i, ., .

Assuming that a case is subjeet to some.kind of, review, Benjamin
stated that: ‘‘Discussion of the problems involved and understanding
of the judicial decisious, may be aided by dlstmgmshmg three types of
quasi-judicial det ermma’rmns———detm minations of fact determinations

. 195 711 Proposed Jud. Rev, Act, See. 10 ; Minn. Proposed Revxew Act See., 9 (1).
The N. C. Revoc. of Licenses Act, See. L»() -4 presents thé anomalous procedure of
allowing the licensee a “trial by jury of the issue of faet arising on the pleadings, but
such trial shall be only upon the written evidence taken before.the.trial committee
or counsel,”

19 111, Proposed Jud, Rev. Act, Sec, 11 (f) ; Mode] Aet Sec 11 (4); N C. Pro-
posed Unif, Proced. Act, Sec. § (b) ; N. D. Unit, Prac. Act, Sec 18. p

7 See, 154-73. :

3 Model Act, Sec. 12; N. Y. Civil Practice Act, Bee. 1300 ; Ohio Unif. Proced.
Act, Sec. 154-73 ; Pa. Proposed DIrae. Act, Sec. 44,

1% Sec. 19.

19 See. 10 (g) ; see algo See. 10 (h).

W Atty. Geu. Rep., p. 76.

us rd., at 77.

18 rd., at 88.

M Id,, at 84-805.
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of law, and determinations-as to the exercise of discretion. It is neces-
sary at the same time to note that the precise lines of distinction are not
always clear and that accurate classification in a given case may be impos-
sible.’’118  Ag Benjamin also pointed out there is general agreement that
questions of law are and should be fully reviewable by, the courts.!!®
There is considerable difficulty, however, in determining whether a par-
ticular question will be reviewed as one of law or fact, and there. is a
further problem if the question is one of fact as to what test.is to be
applied. : L : ; .-

Distinctions between law and fact are not always drawn clearly in
the cases. Abstractly, there may be little confusion. One writer stated
that ‘¢ ‘Law’ in its best accepted sense refers to precepts generally and
uniformly applicable to all persons of like qualities and status and in like
circumstances . . . On the other hand, when the law. is ecapable of
no further definition, the question whether the facts of the particular
case meet the legal norm is a matter of fact and for the fact-finding
agency.’’1'"  The courts, however, do not follow this test; frequently
the question of whether administrative findings are sustained by sub-
stantial evidence is stated to be one of law.’*® One proposed test is that
in the administrative law field, courts in judicial review should consider
the problems concerning which they are expert, and that technieal
problems in the fields of the administrators should be left to the agencies.
This approach seems to have gained a few adherents, but,it is as difficult
to draw a line on the basis of expertness as on the old distinction between
law and faet, and it is doubtful that this new theory has many adv ﬁtﬁgqs
over the older and better established concepts.’1? - R :

In any event the distinction between fact and law is one that will
be made by the courts, and not the legislatures. Of more immediate
interest is the scope of review of a fact question. At one end of the.scale
of possibilities is the complete retrial of all the issues by a court, or a
complete reweighing of the evidence by a court. One writer stated:
““The American Bar Association Committee on Administrative Law
started off with this [independent judicial review on the facts] as a
cardinal prineiple. As it continued its work the principle was gradually
diluted until all that remained in the final draft of the Logan-Walter
Bill was a direction to set aside an order if the findings of fact were
‘clearly erroneocus’; and even this remnant had to be removed before the
Senate would pass the bill.  Judicial review on the facts éan be effectively
procured in only one way-—Dby real trials de novo in she courts.  No one
wants that because it means in the end, having a whole new set of courts
to duplicate the administrators.’’??® Benjamin criticized any, review
which would substitute the judgment of the court on the evidence for
that of the agencyl?* The Attorney General’s Committee concluded
that an inquiry as to whether administrative findings are supported by

15 Benj. Rep., p. 327.

B8 Id,, at 347.

17 Brown, ‘“Fact and Law in Judicial Review” (1943) 58 Harv. L. Rev. 809, 004,

us 1d., at 902-903. See also Atty. Gen. Rep., n. 88.

1w rd., at 921-927. The theory discussed by Brown was advanced by Dean
Landis.

10 Teller, “Administrative Law Investigation Comes of Age” (19841) 41 Col. L.
Rev. 589, 605.

12 Benj. Rep., pp. 336-338.
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the weight of the evidence would be desirable in-few if any cases, and
stated the following reasons: ‘‘[1] there is:the question of how much
change, if any, the amendment would produce. = The respect that courts
have for the judgments of specialized tribunals which have carefully con-
sidered the problems and the evidence' can:mot. be.legislated: away.
* % ¥ .[9] Tf the change would require'the coirrts to determine inde-
pendently which way the evidence preponderates, administrative tri-
bunals would be turned into little more than: media:for transmission of
the evidence to the courts.. This would destroy the values-of adjudication
of fact by experts or specialists in the field involved. = It would divide
the responsibility for administrative adjudications,’’122 . '

In a limited number of fact situations the United States Supreme
Court has prescribed an independent judgment on:the facts. The
present extent of this rule is not clear.128.: ‘‘Beyond the cases to which
these decisions are applicable, judicial review may be restricted to the
record before the agency, and the extent of the courts’ serutiny may be
narrowed. To state the matter very broadly judicial review is generally
limited to the inquiry whether the administrative agency acted within
the scope of its authority. The wisdom, reasonableness, or expediency
of the action in the circumstances are said to be matters of administrative
judgment to be determined exclusively by..the .agency.’’?4 The test
generally applied in the Federal cases is whether the finding is supported
by substantial evidence.’?® Benjamin stated that in New York the sub-
stantial evidence test has been applied uniformly, by the courts whatever
the language of the particular review statute,128

Substantial evidence is not easy to define..., Benjamin quoted a New
York case stating that ‘‘choice lies with the Board .and. its finding is sup-
ported by the evidence and is conclusive when others might reasonably
make the same choice,’’127 and he conecluded that the substantial evidence
test ‘‘ig thus a test of the rationality of a quasi-judicial determination,
taking into account all the evidence on both sides,”’'?8 He proposed this
amendment to the New York Iractice Act: The .court is to decide
‘ “Whether, under the entire record of the hearing, each of the findings
of fact necessary to support the determination is itself supported by sub-
stantial evidence.’ "’12®  The Attorney General’s Committee stated that
the substantial evidence test of the Supreme Court.required.such relevant
evidence as a reasonable mind might accept as adequate to support a con-
elusion, '3 Stason has considered the meaning of substantial evidence
in a long article, and hix definition iy this: * The term ‘substantial evi-
dence’ should be construed to confer finality upon an administrative
decision on the facts when upon an examination of the entire record, the
evidence, ineluding the inferences therefrom, is found to be such that a

1 Atty, Gen. Rep,, pp. 01-02. _ o

132 Qee Atty. Gen. Rep., p. 87; Benj. Rep.,, pp. 848-844.:. No attempt has been
made herein to summarize the published comment in Californin with respect to the
current Californin doctrine concerning independent judgment on the facts. 'These
articles, which are too well known to require summarization, are cited at p. 140, supra.

12t Atty. Gen. Rep., p. 87.

125 1d., at 88.

1% Benj. Rep., p. 328.

17 Matter of Stork Restaurant, Inc, v. Boland, 282 N. Y. 258, 274 (1940).

13 Benj. Rep., p. 320.

I 1d,, at 339.

180 Atty. Gen. Rep., pp. 92, 89-00.
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reasonable man, acting reasonably, might have reached the decision ; but,
on the other hand, if a reasonable man, acting reasonably, could not have
reached the decision from the evidence and its inferences then the decision
is not supported by substantial evidence and it should be set aside. In
effect this is the prevailing rule in jury trials relative to the direction of
verdicts, and is also the prevailing rule applied by appellate courts in
setting aside jury verdicts because contrary to the evidence.’’*3! This
is only one of the possible definitions of substantial evidence, howgver.
Many court opinions have indicated that rules applicable to directed
verdicts and new trials are used ; sometimes the evidence on one side is
not set off against opposing evidence. The general tendenecy of the
Federal courts is to require more than a scintilla of testimony on one side
and no consideration of the whole record, but to require much less than a
weighing of the evidence. Stason concluded that the analogy to directed
verdicts and new trials ordered by appellate courts results in a standard
which will neither hamper administrative efficiency nor overload the
courts, and that there is much to gain from simplification of coneepts and
from taking advantage of the established practices in the related fields.182

Other tests for the review of facts have been eriticized. The
Attorney General’s Committee stated that provisions to the effect that
clearly or plainly erroneous findings, or findings not supported by
credible evidence, be set aside are without specific,content, and there is
no general understanding as to their meaning.’®® Benjamin stated that
review should not be more limited than that provided under a substantial
evidence test because that test ‘‘affords a means of correcting abuses in
individual cases and because the cantionary effect of the prospect of su¢h
review should help to assure proper administrative adjudication in the
first instance, 134 ’

~ Separate from the determination by a court of issues of law and fact
is the problem of review of administrative determinations as to the exer-
cise of diseretion. TIn New York ¢‘The test which the courts ordinarily
apply in reviewing quasi-judicial determinations as to the abuse of dis-
cretion is thus—Ilike the substantial evidence test—a test of the ration-
ality of the determination ; and this is, I think, as a matter of policy, the
right test to apply in all but special instances where administrative dis-
cretion may be unreviewable * * * 1In exceptional instances, where
the special nature of the subject-matter of adjudication leads to the con-
clusion that the partieular diseretion vested in the administrative tri-
bunal is intended to be absolute, the exercise of diseretion may, indeed,
properly be held to be unreviewable,”” Questions of discretion ‘‘are
even more clearly within the special competence of administrative tri-
bunals’’-than questions of fact.13® The Attorney General’s Committee
stated that ‘‘There is a category of cases in which judicial review is denied
because it is thought that the cases deal with matters which are more
fittingly lodged in the exclusive discretion of the administrative branch,

13 Stason, ‘‘ ‘Substantinl Bvidenee' in Administrative Law" (1041) 80 U. of
Pa. I.. Rev. 1026, 1038..

¥ Id., at 1039-1051. Sece Stern, “Review of Findings of Administrators, Judges
and Juries: A Comparative Annlysis,” (1944) 58 Hary, 1. Rev. 70,

1 Atty. Gen. Rep., . 92.
13¢ Benj. Rep., p. 338.
135 Benji. Rep., p. 846.
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subject to controls other than judicial review. This category * * ?
is the produet chiefly of judicial self limitation.’’1%®

~ There are many methods for questioning administrative action in
the courts. The Attorney General’s Committee lists private actions at.
law, equity injunction (which is eharacterized as.the common remedy in
the Federal courts and the United States generally), habeas corpus,
certiorari, mandamus, prohibition, declaratory judgments and various
types of special statutory rveview.!®” Benjamin discusses a variety of
procedures available in New York;'®® the proceedings in the nature of
mandate generally are used ‘‘to review an administrative detérmination
arrived at otherwise than as the result of a prescribed quasi-judicial hear-
ing.””1%® Tn New York the substitution of one general writ for the
remedies of certiorari, prohibition and mardamus is now provided.
(p. 145, supra) This was recommended first in a Judicial Council
Report.'*® In Illinois, appeal, mandamius, certiorari and injunc-
tion are used.'¥! Oceasionally provigion is ‘made for review in the first
instance by a court other than a trial court. For example, some Federal
statutes provide for ‘¢ (1) review by a three-judge district court convoked
for that purpose; or (2) review in a circuit court of appeals,’’142

120 Atty. Gen. Rep., p. 86.
BT 1d., at 81-83.

% Benj. Rep,, pp. 350-368.
0 1d., at 351.

10 Third Annual Report of the Judicial Council of New York (1937), pp. 129-198.

141 Note, “Qecupational Licensing in Illinois”. (1942) 9 U. of Chi. L. Rev. 604,
711-716. '

us Atty. Gen, Rep., p. 93.  See generally pp. 92-95.
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METHOD OF SURVEY AND SOURCES OF INFORMATION

This project is being conducted under the authorization of
Chapter 991 of Statutes of 1943. That legislation directed the
Judicial Council to make a thorough investigation of administrative
procedure in California and to recommend to the next Legislature a
comprehensive plan suitable to the needs of this state, covering
both judicial review and procedure before the agencies. The work
has been carried on under the direction of a committee of the Judi-
cial Council which includes Justice John T. Nourse, Chairman, Judge
C. J. Goodell and Judge Maurice T, Dooling, Jr., The Administrative
Agencies Survey staff consists of Ralph N. Kleps, Director, John J.
Eagan, and B. Abbott Goldberg.

The investigations conducted by the committee and the staff
fall into four main subdivisions:

1. The California statutes were studied to determine the
number and nature of administrative agencies in the state. The Com-
mittee decided on the basis of that survey that an exhaustive study
of the entire administrative field wag impossible in the time avail-
able, and it wag decided to limit the survey to the licensing agen-
cies. It was also decided to eliminate any investigation of the
Industrial Accident Commission and the Railroad Commission because
of the peculiar status given them by the Constitution. Hearings
were then held by the Committee to determine the nature of the struc-
ture and procedure followed by representative licensing agencies.
Twenty-one agencies in all appeared and testified at these hearings.
After the conclusion of the committee hearings staff members attended
disciplinary and other types of hearings held by some of the agen-
cies, Annual reports of the agencies and copies of their rules and
forms also were obtained. The Uniform Act should apply to all state
agencies exercising licensing powers. But before the precise cover-
age of the act can be ascertained agencies which did not appear at
committee hearings must be investigated in more detail.

2. The case law in California was analyzed and abstracted.

3. Copies of legislation proposed and adopted in the federal
system and various states were obtained and studied. These proposals
included the two bills proposed by the Attorney General's Committee,
the bill recently drafted by the American Bar Association and intro-
duced in Congress, the proposal of the National Conference on Uni-
form State Laws, and many others.

4. Many texts and law review and bar journal articles were
‘8tudied. The Benjamin Report on Administrative Adjudication in New
York and The Attorney General's Report were particularly helpful.

*Agenoies in the Department of Professional and Vocational Standards:
The Board of Dental Examiners, The Board of Medical Examiners, The
State Board of Optometry, The California State Board of Pharmacy,
The Board of Examiners in Veterinary Medicine, The State Board of
Accountancy, The California State Board of Architecture, The Stats
Board of Barber Examiners, The State Board of Registration for Civil
Engineers, The Contractors' State License Board, The State Board of
Cosmetology, The State Board of Funeral Directors and Embalmers,

The Structural Pest Control Board, The Yacht and Ship Brokers Com-
mission, The Bureau of Furniture and Bedding Inspection and The
Board of Nurse Examiners; other agencies: The Division of Corpora- ,
tions, The Department of Insurance, The Division of Real Estate, /

The Board of Osteopathic Examiners, and The State Board of Chiro-
practic Examiners. :
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During the spring and summer of 1944 the committee and the
staff held frequent mestings at which the background material was
considered and proposed statutes and constitutional amendments were
studied. The Tentative Draft grew out of these meetings. A con-
giderable portion of the material referred to above has been summar-
ized and published in this Appendix to the Tentative Draft., The

balance is available in the files maintasined in connection with the
survey.

iv
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JUDICIAL REVIEW OF ADMINISTRATIVE ACTION

1. California Statutes and Practice, and

3. California Casges.

The California Constitution imposes definite limitations with
respect to the procedures which arc available for the judicial re-
view of administrative action, and therefore most statutes are non-.
commital on the subject. Many statutes are silent (Chiropractic,
Dental, Medical, Nurse, Optometry, Pharmaoy). Some provide that an
administrative decision is "subject to review! (Contractors, Pest
Control), "subject to examination in the courts" (Architectural),
"subject to such review as is permitted or authorized by law" (Insur-
anoeg, or is subject to "judicial review in accordance with law,’
(Real Estate, Veterinary, Yacht). Statutes have provided that re-
view may be had by commencing "an action to compel approval' (Cateo-
pathic) or by a "proceeding in a court of competent jurisdiction
which "is governed by the Code of Civil Procedure" (Cosmetology).

In certain cases the Legislature has attempted to designate the
procedure to be used by specifying the writs of review, mandate or
prohibition (Corporations), and in one case a statute has provided
that the decision of a board as to examinations shall not be "subject
to review by any court or other authority" (Nurse).

Generally speaking, write of mandate and equity actions are
uged most frequently to secure judicial review of administrative
action, Actions for declaratory relief and writs of review are
also used, as are specific procesdings designated by the Legislature
in particular cases. The power of the courts to determine any jus-—
ticiable issue properly brought before them often furnishes the
bagis for judicial review in situations where there is no statutory
provision as to the judicial review of administrative actionl. or

where the procedure designated by the Legislature cannot be used
constitutionally.?.

General limitations imposed by the courts require that proceed-
ings for reviewing administrative action be brought within a reason-
able time (where none is specified by statute)3. and that the action

should not be brought prior to the exhaustion of all administrative
remedies provided. 4.

Actions at law.  The action at law for damages. has been regarded

1. Bodinson Mfg. Co., v. Calif. Employ. Comm., 17 Cal.2d 331, 109
P.2d 935 (1941).

3. Sipper v. Urban, 83 Cal.2d 138, 137 P.3d 425 (1943); Hogg v, Real

3

Estate Commissioner, 54 Cal. App.ad 712, 139 P.2d 709 (1943).

3. Orwitz v. Board of Dental Examiners, 55 Cal. App.2d 888, 133
P.2d 3723 (1943); Campbell v. City of Los Angeles, 47 Cal. App.3d
310, 117 P.3d 901 (1941); Pacheco v. Clark, 44 Cal. App.3d 147,
112 P.2d 67 (1941); see Brown v. State Personnel Board, 43 Cal.
App.2d 70, 110 P.3d 497 (1941).

4,

Abelleira v, District Court of Appeal, 17 Cal.2d 380, 109 P.ad
942 (1941)--mandate; Metcalf v, County of Los Angeles, 34 Cal.2d
, 148 P.3d 645 (1944) (34 A.C., 350)--injunction; Imp. Mut.

Life Ins. Co. v. Caminetti, 58 Cal. App.3d 501, 139 P.3d 691
(1943)--declaratory judgment.
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ag one of the well-established means for reviewing administrative
action.5.

There has been very little use made of this procedure in Cali-
fornia as a means for reviewing or checking administrative action
because of the limited issues which may be presented. The action
will not 1lie where the administrative officer or agency has acted
within the limits of discreticnary power, whether that discretion be
legislative or judicial in nature.6. The issues which can be pre-
sented where discretionary action is involved are limited to excess
of jurisdiotion on the gart of the administrative officer or agency
or abuse of discretion,’. and if the excess of jurisdiotion results
from the unconstitutionality of the statute under which the officer
has acted, immunity from liability exists for him under the provi-
sions of Government Code, sec. 1955.8. Negligence in the performance
of ministerial duties imposes civil liability upon administrative
officerg, but in the field which is being considered here discretion
is nearly always involved in the acts of the administrative officer
or agency. For these reasons, the civil action for damages can not
be considered as an effective means for reviewing quasi-legislative
action by administrative agsncies in California, and there is no

indication that it has been used to any great extent in actual prac-
tice.

The principles which have been discussed concerning use of the
¢ivil action for damages as a means of reviewing quasi-legislative
acts of administrative agencies in California apply generally to
its use where quasi-judicial administrative acts are involved. Thus,
where discretionary administrative power of a quasi-judicial nature
is involved, the review Dby such an action is limited to acts in
oxcess of jurisdiction and acts which constitute an abuse of discre-
$ion.9. The action for damages has not furnished a practicable
means, therefore, for reviewing the quasi-judicial actions of admin-
igtrative officers and it hag not heen used in California,

Equity injunction and declaratory judgment. The inadequacy of
the action at law as a means for reviewing administrative action
led to the use of the suit in equity, and this procedure has been
Gharacterized as the common remedy in the United States for relief
against administrative action.l0. The right to obtain relief in
equity against administrative action depends, as in other cases,
upon the inadequacy of other remedies and the establishment of ir-
reparable injury.ll. In addition, the availability of the remedy

5. Atty. Gen. Rep., p. 81.

6. David, "Tort Liability of Public Officers" (1933) 13 8.C. L. Rev.
137, 149, 280; 31 Cal. Jur. 908, et seq.

7. gavid, supra, note B8; 43 Am. Jur. 86, et seq.; (1933) 85 A.L.R.
98.

Formerly Civil Code, sec. 3343; see David, supra, note 6, at 148,

9. Ballerino v. Mason, 83 Cal. 447, 33 P, 530 (1890); Downer v.
Lent, 8 Cal. 94 (1856); Jones v. Richardson, 9 Cal, App.23d 8867,
- 50 P.3d 810 (1935); see David, supra, note 6, at 360, 379.

10. gtty. Gen, Rep., p. 81; 43 Am. Jur. 667; cf. 14 Cal. Jur. 300-
05,

11. Metcalf v. County of Los Angeles, 24 Cal.3d (24 A.,C.A. 250),

148 P.3d 645 (1944); Donatc v. Board of Barber Examiners, 56
Cal, App.23d 916, 133 P.2d 490 (1943).
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is affected by the provisions of section 526 of the Code of Civil

Procedure, and section 3433 of the Civil Code, both of which provide:

"An injunction cannot be granted: . . . (4) To prevent the
execution of a public statute by officers of the law for
the public bemefit. . . . (B) To prevent the exercise of

a public or private office, in a lawful manner, by the
pergon in possession; (7) To prevent a legislative act by
a municipal corporation.!

Thege limitations upon the power of equity courts to grant injunc-
tions in certain cases have been sustained by the courts, either as
legislative restatements of familiar principles of equity or as lim-
itations which affect the rights of the individuals rather than the
power of the courts.ld. These statutory limitations upon the power
of equity courts have been held not to apply in California when the
legislation involved is invalid, upon the theory that the statutory
protection against injunctive action was intended to apply only in
favor of valid legislative action, and this exception applies to
both ordinances and statutes which are unconstitutional.l3. Thus,
where a challenge is made to the constitutionality of the statute

or ordinance under which the administrative agency is acting, or
where it is claimed that the statute or ordinance (though constitu-
tional generally) is unconstitutional as applied by the administra-
tive agency, the remedy of an equity injunction is available on be-
half of the aggrieved party.l4. It has also been held that the
remedy of an equity injunction is available to an aggrieved party,
even though a constitutional statute is involved, if the administra-

tive order issued under the statute is in fact invalid.lb. It follows
therefore, that in such a proceeding for an equity injunction against

quasi-legislative action the scope of the court's investigation
extends to the question of the validity of the statute or ordinance

and also to the question of the validity of the administrative action

taken under the statuts.

The foregoing discussion deals with the availability of an

equity injunction apart from any special statutory provisions. Occa-

sionally, however, the Legislature has provided specifically that

13. Reclamation District No. 1500 v. Superior Court, 171 Cal. 673,
154 P, 845 (19186).

13. Wheeler v. Herbert, 152 Cal. 334, 93 P. 353 (1907); Bueneman v.
City of Santa Barbara, 8 Cal.3d 405, 65 P.2d 884 (1937). Cf.

Reclamation District No. 1500 v. Superior Court, supra, note 13,

in which the court points out that in some states these statu-
tory limitations upon the power of equity are held to apply
even though the statute is unconstitutional.

14. Calif. Drive-~In Restaurant Assn, v. Clark, 32 Cal.’d 2387, 140

?.Bd ?57 (1943); Ray v. Parker, 15 Cal.2d 375, 101 P.23d 665
1940).

15. Challenge Cream etc. Assan. v. Parker, 33 Cal.3d ____ (83 A.C.
134), 143 P.3d 737 (1943); Brock v, Superior Court, 11 Cal.2d
683, 81 P,3d 931 (1938); Agricultural Prorate Commission v,
Superior Court, 5 Cal.2d 550, 55 P.3d 495 (1936); Agricultural
Prorate Commission v. Superior Court, 31 Cal, App.2d 518, 88
P.2d 253 (1939). This use of an equity injunction where a
valid statute is involved, but where the court concludes that
the administrative officer or agency has gone beyond the scope
of the statute, seems very recent in California. The cases

givg no explanation for the use of injunction where a consti-
tutional statute is involved.
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injunctive relief shall be available to the review of certain types
of administrative action, In such cases, the normal prerequisites
to obtaining injunctive relief would not have to be established and
presumably the scope of review would extend to any issues concerning
the validity of the administrative action.16.

Equity injunctions have been used as a means of reviewing quasi-
judicial action in California, subject to the requirements of irre-
parable injury, inadequacy of other remedy, and to the statutory
limitations mentioned under the review of quasi-legislative aotion
where the enforcement of & public statute is involved., Cases have
held that the remedy of an e%uity injunction is not available where
other remedies are adequate.l7. The courts have held that the pro-
vigions of Civ. Code, sec. 3423, and Code Civ. Proc., sec. 536 (Ap-
pendix, p. 95) prohibit the issuance of an injunction to restrain
the enforcement of a valid statute.l8. 1In California these statutes
do not prevent the issuance of an injunction where the statute is
unconstitutional or where, though constitutional, the adminisirative
agency or officer proposes to apply it in an unconstitutional manner.
These issues can be raised by bringing an equity action.19. 1In the
judicial review of gquasi-judicial action, however, the equity in-
junction has apparently not been used as a means of investigating
whether the administrative agency or officer is acting within the
authority granted by a valid statute, unless the action would result
in an unconstitutional application of the statute.s80. 1In this re-
spect a differentiation is to be made between the use of the equity
injunction for reviewing quasi-~legislative action, and its use in
reviewing quasi-judicial action of administrative boards and agencies,
Similarly, no specific statutes have been found authorizing the use.

of injunctive procedure where quasi-judicial administrative acts
are involved.

16. B8Buch a provision exists with respect to the power of the Com-
missioner of Corporations to make orders requiring the discon-
tinuance of "unsafe or injurious" practices by industrial loan
companiesg. Deering's Gen. Laws, Supp. 1941, Act 3603, sec. 11,
provides: "Such company shall have 10 days after any such
order is made final in which suit may be commenced to restrain
enforcement of such order, . ., "

17. Hoore v. Superior Court, 6 Cal.3d 431, 57 P.R2d 1314 (1938)
[mandamus availablg/; Vincent Petroleum Corp. v. Culver City,
43 Cal. App.2d 511, 111 P.2d 433 (1941) [ﬁandamus or certiorari
availableg/; Saxon v. State Board of Education, 137 Cal. App.
167, 39 P.3d 873 (1934) /certiorari availablg/.

18. Skinner v. Coy, 13 Cal.3d 407, 90 P.2d 2396 (1939); Loftis v.
Superior Court, 35 Cal. App.R3d 346, 77 P.2d 491 (1938); Daugherty
v. Superior Court, 83 Cal. App.ad 739, 74 P,2d 549 (1937); State

Board of Equaligzation v. Superior Court, 5 Cal. App,3d 374, 43
P.2d 1076 (1935),

19. Skinner v, Coy, supra, note 18; Brock v. Superior Court, 13
Cal.2d 605, 86 P.2d 805 (1939); People v. Globe Grain & Milling
Co., 311 Cal. 121, 294 P. 3 (1930).

80. In a number of cases the court has not gone beyond the deter-
mination that a valid statute is involved; see State Board of
Equalization v, Superior Court, supra, note 18; Loftis v. Supe-
rior Court, supra, note 18; Daugherty v, Superior Court, supra,
note 18, OCf. Brock v. Superior Court, supra, note 19, in which
the court indicated that it would investigate whether the sta-
tute was being applied in an unconstitutional manner.
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In addition to the equity injunction, actions for declaratory
relief are frequently brought to challenge the validity of adminis-
trative rulings which are quasi-legislative in naturs.s8l. The qon-
ditions under which relief is available are specified by statutesd.
and where a proper case is brought the procedure results in a de-
claration of the validity or invalidity of the administrative regu-
lation. There is no indication that such relief would be available
where quasi-judicial action is involved, and in any case the court
hag discretion as to whether or not the remedy is necessary or
proper at the time and under all the circumstances of the cage.sd.

Writ of review and writ of prohibition. The common law writ of
certiorari is called the writ of review in California.s4. The power
to issue this writ and the writ of prohibition is given by the Con-
stitution to the Supreme Court, the District Courts of Appeal and
to the Superior Courts.d85. The writ of review is provided for by
statute and lies where an inferior tribunal exercising judicial func-
tions has exceeded its jurisdiction and there is no appeal or other
adequate remedy.88. The writ of prohibition is also covered by
statute and it is available to arrest the proceedings of any tribunal
cxercising judicial functions where the proceedings are in 8Xcess of
its jurisdiction and there is no adequate remedy otherwise.37. Both
writs are treated together in this discussion because the principles
governing their use are virtually the sams,

One problem discussed with reference to other actions to review
administrative proceedings can be eliminated quickly. These writs
are available only for the purpose of reviewing action which is
judicial in nature, and thus it follows that any action of a legis-
lative nature cannot be challenged in the courts by either writ.s8.

For many years both these writs were generally available in
California for the purpose of challenging administrative adjudica-
tion.89. In recent years, however, limitations have been put upon

2l1. Calif, Drive-In Assn. v. Clark, 33 Cal.ad 287, 140 P.3d 657
(1943); Viner v. Civil Service Comm. of San Francisco, 59 Cal.
App.2d 458, 139 P.2d 88 (1943); cf. Louis Eckert Brewing Co.

Y. Un?mployment Res. Comm., 47 Cal. App.3d 844, 119 P.3d 237
1941).

38. Code Civ, Proc,, secs. 1060-1063a, provide that any person
interested under a '"written instrument" can secure a declara-
tion of his rights and duties, including the determination of
any question of construction or wvalidity arising under such
instrument, This language has been construed by the courts to
extend to the question of the construction and validity of ad-
ministrative rules and regulations.

33. GCode Civ. Proc.,, sec. 1061,

34. Code Civ. Proc., sec. 1067.

3b. Comnst., Art. VI, secs. 4, 4b, 5.

28. Code Civ. Proc., secs. 1087-1077.
a7. GCode Civ. Proc., secs. 1103-11065.

88. The statutes require that "judicial functions" be involved.
See Cods Civ. Proc., secs, 1068, 1103.

29, Writ of review: State Board of Chiropractic Examiners v, Supe-
rior Court, 201 Cal, 108, 355 P. 749 (19387); Suckow v. Alderson,
183 Cal, 247, 187 P. 965 (1930). Writ of prohibition: Chapman
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the use of both of these writs by judicial decision.30. Their use
is now restricted to situations where the action involved can be
said to be strictly judicial in nature, and the result is that
neither writ is available where the action of an administrative
agency of state-wide jurisdiction is involved.3l. A limited field
remains, therefore, in which the writse of review and prohibition are
available for the purpose of challenging administrative action. In
this field the major groups are: the quasi-judicial acts of local
administrative agencies38. and the acts of certain state officers

or bodies which are characterized as judicial in nature.33.

Where available, the scope of the judicial investigation on a
writ of review or a writ of prohibition is limited to so-called
jurisdictional questions.34. The jurisdictional test which applies
here, however, is not identical with the concept of jurisdiction
used in connection with such problems as are involved in a collateral
attack upon a judgment. Where the writs of review and prohibition
are involved, a broader concept of jurisdiction is utilized by the
courts, Relief is available where the action of the tribunal exceeds

v. Stoneman, 63 Cal. 490 (1883); Hevren v. Reed, 136 Cal. 2319,

58 P, 536 (1899). See also Rode, "Administrative Adjudication

in California and ite Review by the Writ of Certiorari," (1937)
35 Calif. L. Rev. 894,

30. Standard 0il Co. v. State Board of Equalization, 6 Cal.ad 557,
59 P.2d 119 (1936). As to the writ of prohibition see Whitten
v. California State Board of Optometry, 8 Cal.3d 444, 65 P.ad
12968 (1937). See, in this connection, Turrentine, "Restore
Certiorari to Review State~Wide Administrative Bodies in Cali-
fornia," (1941) 29 Calif. L. Rev. 375.

3l. B8ee the concurring opinion in Sipper v. Urban, 32 Cal.2d 138,
137 P.2d 4235 (1943); Laisne v, California State Board of Optom-
etry, 19 Cal.3d 831, 133 P.2d 457 (1942); Drummey v. State
Board of Funeral Directors, 13 Cal.3d 75, 87 P,3d 848 (1939).
Earlier decisions had held that these writs were unavailable
where the administrative action involved in the particular case
did not involve judicial functions, but no general restriction
on the use of the writ with state-wide administrative agencies
existed. See Tulare Water Co. v. State Water Commission, 187
Cal. 533, 303 P. 874 (1931); Department of Public Works v.
Superior Court, 197 Cal. 215, 339 P. 1076 (1925).

32. Walker v. City of San Gabriel, 30 Cal.2d 879, 139 P.3d 349
(1942). The continued use of these writs with local adminis-
trative agencies is predicated upon the Legislature's power to
create "inferior courts" in any city or county. See Lalsne v.
California State Board of Optometry, supra, note 31. Also,

Elliott, "Certiorari and the Local Board" (1941) 29 Calif. L.
Rev, 586.

33. B8ee O'Brien v. Olson, 42 Cal. App.2d 8, 109 P.2d 8 (1941), in
which the Governor was held to have exercised judicial func-
tions for the purpose of the writ of review.

34. Homan v. Board of Dental Examiners, 803 Cal. 593, 263 P. 334
(1837); Garvin v. Chambers, 159 Cal. 313, 333 P. 696 (1934).
(Cases are cited as to the scope of the writs of review and pro-
hibition regardless of when they arose, on the theory that the
recent judicial limitation on the availability of the writ in

no way altered the nature of the relief given when the writ is
available.)
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its delegated powers, as those powers are defined by provisions of
constitution or statute.35. Thus, errors, are correctible by the
writs of review and prohibition where they are outside the limits of
the agency's delegated powers, as for example, an error of law re-
gulting in action outside the agenocy's jurisdiotion56- or a finding
made in the absence of any competent evidence to support it.37. Con-
versely, errors not amounting to excess of jurisdiction can not be
reached by these writs38. and no right exists to introduce evidence
outside of the record made before the agency in order to contradict
the record.39.

The writ of mandate. Jurisdiction to issue the writ of mandate
is vested in the Supreme Court, the District Courts of Appeal and
the Buperior Courts.40. The details of procedure are regulated
by statute and the writ is available where there is no other ade-
quate remedy to compel the performance of an act which the law spe-
cially enjoins or to compel the admission of a party to a right or
office to which he is entitled and from which he is unlawfully
excluded.4l. Provision is made for a jury trial upon essential ques-
tions of fact in the discretion of the court issuing the writ,42.

Until recent years the writ of mandate was not widely used in
this state as a means of challenging administrative action for it
was limited to situations in which a ministerial officer had refused
to perform duties specifically required of him by law.43. Where

35. Abelleira v. District Court of Appeal, 17 Cal.2d 380, 109 P.3d
943 (1941); Redlands High, etc. District v. Superior Court,
30 Cal.2d 348, 135 P.2d 467 (1943).

36. Jameson v. State Board of Dental Examiners, 118 Cal. App. 105,
5 P.2d 47 (1931).

37. Garvin V. Chambers, 159 Cal, 3123, 333 P, 696 (1934); Renwick
v. Phillips, 804 Cal. 349, 268 P. 368 21928%; Osborne v,
Baughman, 85 Cal. App. 234, 252 P. 70 (1837).

38. Homan v. Board of Dental Examiners, supra, note 34, (defective
pleading); Fuller v. Board of Medical Examiners, 14 Cal. App.3d
734, 59 P.2d 171 (1938) (weight of the svidence); Winning v.
Board of Dental Examiners, 114 Cal. App. 658, 300 P. 866 (1931)
(bias of agency menber); Pacific Home Building Realty Co. v.
Daugherty, 75 Cal. App. 633, 243 P, 473 (1985% (error of commis-
sioner not amounting to excess of jurisdiction); nor has the
court any power to modify the penalty imposed: Parker v, Board
of Dental Examiners, 216 Cal. 285, 14 P.2d 87 (1933); Fuller v.
Board of Medical Examiners, supra.

39. Thus, where the record showed the presence of a quorum, it would
not be proper on a writ of review to receive evidence upon the
issue of whether a guorum had in fact been present. See Jordan
v. Alderson, 48 Cal. App. 547, 193 P, 170 (1980); Lanterman v.

Anderson, 36 Cal. App. 473, 173 P, 635 (1918). ,
40. CGConstitution, Art. VI, secs. 4, 4b, 5.
41. Code Civ. Prooc., secs, 1084-1097.

432. Code Civ. Proc., sec. 1090.

43. Bodinson Mfg. Co. v. Calif. Employment Commission, 17 (¢al.2d
321, 109 P.2d 935 (1941).
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discretion, either guasi-legislative or gquasi-judicial in nature,
had bsen vested in the administrative officer, the writ could not

be used as a means of controlling the exercise of that discretion.44.
Coincidental with the restrictions which were placed by the courts
upon the use of the writs of review and prohibition, however, the
use of the writ of mandate for the purpose of reviewing administra-
tive action was greatly expanded in California.%5. The nature and
precise limite of this expanded use of the writ are not clear. This
is a new remedy provided by judicial decision, and the courts have
had a relatively short time within which to define the new use for
the writ,486.

Relying upon the cases decided since 1939, certain conclusions
can be reached concerning the availability of the writ of mandate
ag a procedure for reviewing administrative action in California.
The courts have given no indication that the writ of mandate is
available where quasi-legislative administrative action is involved47.
The writ is available, however, to correct abuse of discretion on
the part of an administrative agency where the action involved is
quasi~-judicial in nature.48. This is true whether the powsr is the

44. Bank of Italy v. Johnson, 300 Cal. 1, 251 P, 784 (1937); Inglin
v. Hoppin, 156 Cal. 483, 105 P. 582 (1909).

45. Drummey v, State Board of Funeral Directors, 13 Cal.ad 75, 87
P.2d 848 (1939); Bodinson Mfg. Co. v. Calif. Employment Commis-
sion, supra, note 43.

46, The first case in this lins is Drummey v. State Board of Funeral
Directors, gupra, note 45, decided in 1939. It should be noted,
also, that a sharp split hag existed on the Supreme Court of
California since 1941. Three of the court's seven members deny
that the writ of mandate is an appropriate remedy for this pur-
pose, and the decisions outlining the conditions for its use
are consequently 4 - 3 decisions,

On this problem see: Bianchi, "The Case Against 8.C.A., Number
8," (1943) 17 Calif. State Bar J. 173; Browne, "Proposition 16
should be Defeated," (1943) 17 Calif. State Bar J. 184; McGovney,
"Administrative Decisions and Court Review Thereof, in Cali-
fornia," (1941) 29 Calif. L. Rev. 110; Turrentine, "The Laisne
Case--A Strange Chapter in our State Jurisprudence," (1942)

17 Calif. State Bar J. 165.

47. This result follows naturally from the fact that the writ of
mandate will not be granted where another speedy and adequate
remedy is available. The remedy of injunction is used in such

situations, and there has been no need to resort to the extra-
ordinary rewmedy of mandate.

48. The use of the term "quasi-judicial power" in this connection
requires some explanation. Throughout this discussion of the
methods for judicial review, the term "quasi-judicial™ has been
used in its ordinary comnotation, that is, denoting the exer-
cige of adjudicating functions by adminigtrative agenoies. The
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limited quasi-judicial power of state-wide administrative agencies$d.
or the normal guasi-judicial power of local administrative agen-
cies,B0. The remedy is not available as of right, however, and the
court to which application is made hae a discretionary power to
grant or deny the writ.5l.

The scope of review where administrative action is challenged
by the writ of mandate may be stated generally to consist of the
correction of abuse of disoretion.®3. This traditional definition
of the purpose of the writ has been carried into the more recent
cases, but it does not furnish an adequate standard for determining
when courts will interfere with administrative action until it is
annotated by reference fto the court decigions. If an error of law
is involved, for example, where an agency is acting beyond the
powers delegated to it or where it is not complying with the require-
ments of the statute under which it operates, judicial review by

test applied is an analytical one, and if the administrative
action results in a decision concerning private rights based

upon evidence taken at a hearing, the action is termed quasi-
judicial.

One of the normal attributes of quasi-judicial administrative
power is finality of determinations of fact whére there is sub-
stantial evidence to support such a determination. Local ad-
ministrative agencies in California still possess this power,
but under the Cglifornia Constitution state-wide agencies can
not be given such power. (Laisne v. Calif. State Board of
Optometry, 19 Cal.2d 831, 133 P.3d 457 (1942).) In this dis-
cussion it has been decided to apply the term "quasi-judicial"
to the exercise of adjudicating functions by either type of
agency, but to indicate the limitation on the power of state-
wide agencies by calling the adjudicating powers which they
exercise a "limited quagi-judicial power."

49. Sipper v. Urban, 33 Cal.2d 138, 137 P.2d 435 (1943).

50. Walker v. City of San Gabriel, 20 Cal.2d 879, 139 P.3d 349
(19423), in which the petitioner sought a writ of review. The
trial court, however, issued a writ of mandate and this proced-
ure was sustained on the theory that both writs were available
where the quasi-judicial action of local administrative agen-
cies was involved. See conocurring opinion in Naughton v. Re-
tirement Board of San Francisco, 43 Cal. App.2d 354, 110 P.3d
714 (1941) in which it is suggested that the scope of review
ig the same with both writs in thig situation.

51. Dare v, Board of Medical Examiners, 21 Cal.2d 790, 136 P.2d
304 (1943).

52. Sipper v. Urban, supra, note 49,
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writ of mandate will invalidate the administrative action.93. Where
the fact-finding power is involved, the review by mandate will cor-
rect an "abuse of discretion on the facts,"d4. If the normal quasi-
judicial power of a local administrative agency is challenged, this
abuse of discretion on the facts exists only if the finding is not
supported by substantial evidence, and whers the evidence is_con-
flicting the administrative determination will De sustained.95. 1If
the limited quasi~judicial power of a state-wide agency is involved,
however, the courts on a review by mandate are authorized to exer-
cise an independsnt judgment on the facts and to make their own
findings.56. In exercising this judgment the courts must give

effect to a presumption in favor of the agency's action although the
exact effect of this presumption ie impossible to estimate.57. 1In
exercising its independent judgment, the court is authorized, under
certain conditions, to accept evidence in addition to that which

was presented before the agency58. and it has been held in at least
one case that no prejudicial error resulted where the court refused
to congider the transcript of oral evidence taken before the agenocy
and reached its independent conclusion upon svidence taken before

53. O0live Proration Program, etc, v. Agricultural Prorate Commig-
sion, 17 Cal.2d 204, 102 P.2d 918 (1941); Bodinson Mfg. Co. v,
C(}alif3 Employment Commission, 17 Cal.3d 231, 109 P.2d 935

1941).

B4, Ses concurring opinion by Schauer, J. in Sipper v. Urban,
gupra, note 49,

556. Walker v. City of San Gabriel, 20 Cal.3d 873, 139 P.2d4 349
(1942); Vaughn v. Board of Police Commissioners, 59 Cal. App.3d
771, 140 P.2d 130 (1943); Brant v. Retirement Board of San
Francisco, 57 Cal. App.3d 721, 135 P.3d 396 (1943); Murphy v.
Retirement Board, 49 Cal. App.2d 58, 131 P,2d 101 (1948?;

Diersgen v, Civil Service Commission, 43 Cal, App.2d 53, 110
P.3d 88 (1941).

56, Druminey v. State Board of Funeral Directors, 13 Cal.2d 75, 87
P.3d 848 (1939); Laisne v. State Board of Optometry, 19 Cal.2d
831, 183 P.3d 457 (1942). It should be noted in this regard
that the more recent cases in this line have not used the lan-
guage of compulsion but have said that the courts "may" exer-
cise an independent judgment on the facts. This discretionary
aspect of the trial court's review power on mandate is strongly
einphasized in the later cases, See Sipper v. Urban, 23 Cal.2d
138, 137 P.2d 435 (1943); Dare v. Board of Medical Examiners,
21 Cal.ad 790, 136 P.3d 304 (1943),

b7. See Drummey, Dare and Sipper cases, supra, note 56. This pre-
gumption based upon the provisions of Code Civ. Proc., sec.
1963 (15), is that official duties have been regularly performed.
It has the effect of an admonition to the court and of casting

the burden of proof upon the person seeking to overthrow the
administrative action.

58. ©Bee Dare v. Board of Medical Examiners, supra, note 56.
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the court.59. The extent of the court's power to take evidence in
addition to that presented before the agency has varied from case
to case in recent years,60. and some differences still exist as in-
dicated by recent District Court of Appeal decisions®l. and concur-
ring and digsenting opinions in Supreme Court cases.63.

The procedure which is to be followed upon judicial review of
administrative action by the writ of mandate is equally uncertain.
Where the normal quasi-judicial power of local agencies is concerned,
the remedy is a parallel for the writ of review and it would seem
that the record of the administrative agency's action is essential
to the court's determination. Where the limited quasi-judicial
power of a state-wide agency is involved, the record of proceedings

before the board is ordinarily essential,®3. but not indispensable,b4.

to the court's action. Under both types of administrative action
the actual practice differs, so that the transcript of proceedings
before the board is sometimes attached as part of the petitioner's
pleading, sometimes attached to the respondent's return to the writ,
and sometimes introduced in evidence at the court hearing. It has
been indicated that the respondent board should normally attach the
record as part of its return or have it available at the trial for
the use of the court.85. Where the petitioner attaches a copy of
the transcript to his petition, it has been held that the court may
exercise its discretionary power to deny the issuance of the writ
upon the theory that the petition plus the transcript shows that
petitioner has no cause of action.66. The courte apparently are in
some confusion on this point, however, because despite the fact that
such cases are decided upon a pleading point (by sustaining a gene-
ral demurrer for failure to state a cause of action), the courts
frequently decide that the evidence in the transcript is sufficient

59, Russell v, Miller, 31 Cal.2d 817, 136 P.2d 318 (1943).

60. The Drummey ocase, supra, note 56, spoke of an independent judg-
ment on the facts without discussing the right to introducse
new evidence. The Laisne case, gupra, note 56, spoke of a
trial de novo, apparently without limitation, while the Dare
case, supra, note 56, attempted to prescribe definite conditions
under which additional evidence could be introduced before the
court and spoke of a gualified trial de novo.

Bl. See Wyatt v. Cerf, 64 Cal. App.ad (64 A.C.A., 854), 147 P.3d

309 (1944), COompare Madruga v. Borden Co., 63 Cal. App.2d (63
A.C.A, 120), 146 P.2d 2373 (1944).

62. B8ee the Laisne case, supra, note 56, the Dare case, sgupra, note

56, the Russell case, gupra, note 59, and the Sipper cass,
supra, note 56,

63. Dare v. Board of Medical Examiners, supra, note 56,

84. Russell v. Miller, supra, note 59.

Dare v. Board of Medical Examiners, gupra, note 56,
66. S8ipper v. Urban, gupra, note 56; Zemansky v. Board of Police
Commissioners, 61 Cal. App.2d 450, 143 P.3d 381 (1943); Vaughn
v. Board of Police Commissioners, 53 Cal. App.8d 771, 140 P.2d
130 (1943;; Newport v. Caminetti, 56 Cal. App.a3d 557, 13s8 P.3d
897 (1943); Meyer v. Board of Public Works, 51 Cal. App.2d 456,
135 P.2d 50 (1942); Tobinsky v. Board of Medical Examiners,

49 Cal. App.ad 591, 121 P.2d 861 (1943); Hansen v. State Board
of Bqualization, 43 Cal. App.ad 176, 110 P.3d 453 (1941).
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to support the board's action.B7. Conversely, however, it has been
held that the allegations of a defective pstition for mandate cannot
be supplied by reference to the transcript of groceedings before

the agency which is attached to the petition.68.

Several other factors require mention. It has been well
established in mandate proceedings that, although the court will
invalidate an abuse of discretion where it is found, it will not
attempt to direct or control the discretion vested in an adminis-
trative agenoyB9. and this principle has been followed since the
expansion in the use of the writ.70. A ;ury trial is obtainable in
the discretion of the court, apparently,(l. and in that event there
is some question as to what issues of fact may be submitted to the
jury. They should not be the issuses theretofore considered by the
board in view of the rule that the court is not empowered to substi-
tute its judgment for that of the agency. Under the independent
judgment test, however, it might be held that a jury determination
contrary to that reached by the board would demonstrate an abuse of
its discretion but this issue is as yet undetermined by the courts.

Special statutory proceedingg. In addition to the situations
already mentioned in which the Legislature has attempted to desig-
nate one or mors of the standard remedies as the means for review-
ing the actions of particular agencies or has specified the scops
of review, there are several situations in which it has attempted
to create special proceedings for this purposs.

The Legislature hag attempted in certain situations to provide
for an "appeal' to the courts from the action of an administrative
officer or board. Since the appellate jurisdiction of the courts
is fixed by the Constitution, this type of provision is unconsti-
tutional if it has the effect of altering that appellate jurisdic-
tion.78. Where the form of procedure is called an "appeal,” however,
it may still be held constitutional if the court determines that a
* wholly new proceeding in the court is contemplated and that no true

67. See, with one judge dissenting on this point, Meyer v. Board
of Public Works, 51 Cal. App.3d 456, 185 P.3d 50 (1943);
Vaughn v. Board of Police Commissioners, 59 Cal. App.’d 771,
140 P.2d 130 (1943); Tobinsky v. Board of Medical Examiners,
49 Cal. App.3d 591, 1231 P.2d 861 (1942).

68. Dierssen v. Civil Service Commission, 43 Cal. App.2d 53, 110

P,3d 88 (1941); Bennett v. Brady, 17 Cal. App.2d 114, 61 P.2d
530 (1938).

69. 1Inglin v. Hoppin, 156 Cal, 483, 105 P,2d 5823 (1909); Doble

Steam Motors Corporation v. Daugherty, 195 Cal, 158, 333 P,
140 (1924).

70. Bila v. Young, 30 Cal.3d 865, 129 P.23d 364 (1942); see Mosesian
v. Parker, 44 Cal, App.2d 544, 113 P.3d 705 (1941).

71. Sparks v. Board of Dental Examiners, 25 Cal. App.2d 341, 77
P.2d 233 (1938),.

78. Const., Art. VI, secs. 4, 4b, 5; Mojave River Irrigation Dis-
trict, 303 Cal. 717, 262 P, 734 (1928); Millsap v. Alderson,

83 Cal. App. 518, 219 P. 469 (1809). This constitutional re-
quirement hasg been held to prevent the Legislature from prescrib-
ing an appeal from tha action of a local board of supervisors,
acting in a gquasi-judicial capacity. OChinn v. Superior Court,
156 Cal. 478, 105 P, 580 (1909),

. _ 060
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appeal is involved.73. Sometimes, in providing a special statutory
form of action, the Legislature has called the proceeding a "review."
Since the writ of review is provided in the Constitution, its his-
toric function cannot be altered by a legislative provision attempt-
ing to apply it to bodies which do not exercise strictly judicial
power. Thus, if the word "review" were construed to mean the writ
of review, such legislation would be unconstitutional.?4. Wherse,
howsver, the court has concluded that the Leglslature did not mean
to specify the writ of reviesw by its use of the word “"review," the
legislation has been sustained as a general statutory provision for
judicial investigation into administrative action.75.

In providing a special form of action the Legislature cannot
create an original proceeding in the superior court where the effect
is to impose non-judicial, administrative duties on the court or
where the legislation applies to such a small class of persons that
it constitutes special legislation.76. The prohibition against
s8pecial legislation, if strictly interpreted would seem to prohibit
any form of action limited to the orders of a particular administra-
tive board, but several statutes of this nature have been enacted,?7.
and court decisions have gustained them, possibly becauss they in-
clude a broad enough .class of persons to avoid the danger of con-
stituting special legislation.

As indicated in the opening part of this section (Appendix,

p. 93), the Legislature has played a relatively small part in pre-
scribing procedures for the judioial review of administrative action.
This reluctance to act is understandable, of course, in view of the
numerous constitutional restrictions with which its power is circum-
scribed. Where the Legislature has been given full power to act,

as with the Industrial Accident Commission and the Railroad Commis-
sion, more detailed provisions ars found, but no attempt has been
made to discuss these ageuncies or their procedure in this report.

73. Collier & Wallis v. Astor, 9 Cal.2d 203, 70 P.2d 171 (1937).

74, Mojave River Irrigation District v. Superior Court, supra,
note 72.

75, Ray v. Parker, 15 Cal.2d 275, 101 P.3d 6685 (1940); Agricultural

Prorate Commission v. Superior Court, 31 Cal. App.=2d 518, 88
P.2d 253 (1939).

76. Mojave River Irrigation District v. Superior Court, supra,
note 73,

77. Alcoholic Beverage Control Act, Deering's Gen, Laws, Act 3796,
sec, 46; Unemployment Insurance Act, Deering's Gen. Laws, Supp.

1939, Act 87804, sec. 45,10; State Bar Act, Business & Prof.
Code, gsec. B083.

See In re Shattuck, 308 Cal. 6, 279 P, 998 (19239); Louis Eckert
Brewing Co. v, Unemployment Reserves Commission, 47 Cal. App.ad
844, 119 P.2d 237 (1941). 1In Bray v. Superior Court, 92 Cal.
App. 438, 368 P, 374 (1928), the court rsached the conclusion
that the Water Commission Act (which had been involved in the
Mojave case, supras, note 72) was not unconstitutional as spe-
Gial legislation in providing for an original action in the
superior court by appropriators of water. The Bray case was
approved in Wood v. Pendola, 1 Cal.2d 435, 35 P.2d 536 (1934).
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Stay of execution. Code Civ. Proc., sec. 949, provides for an
automatic stay of execution except in situations otherwise covered
specifically. If an appeal is taken from a judgment granting man-
date the appeal shall not act as a stay if petitioner can show that
he will be damaged irreparably in his business or profession if the
execution is stayed.78. TIf mandate is denied there is no such speci-
fic provision. A stay of execution, however, can operate only on a
judgment which commands or permits some act to be done; if a judg-
ment is effective by itself there is nothing to restrain. 9.

Supersedeas is an extraordinary writ issued by an appellate
court to a lower court or officer thereof directing that execution
or enforcement of a judgment be stayed pending appeal.80. The
appellate court has inherent power to issue the writ, but the writ
is an inocident to and in aid of appellate jurisdiction.8l. The writ
igsues in the discretion of the court and not as a matter of right.83.
It has been held frequently that supersedeas, as well as statutory
stay of execution, is inappropriate if the judgment is self-executing
and requires no process for enforcement83.Supersedeas is not avail-

able to keep an alternative writ of prohibition in force pending an
appeal.84.

There is some indication that the situations in which super-
sedeas may be issued are increasing, and that the courts are not
entirely satisfied with the strict rules as they exist now. Prohi-
bitory injunctions have long been held to be self-executing, and the
courts in doubtful casss have held some injunctions to be mandatory
in order to igsue supergedeas. Recently a writ was issued in a
case involving a prohibitory injunction.85.

78. GCode Civ., Proc., sec, 1110b,

79. Boggs v. No. American Bond etc. Co., 6 Cal.2d 523, 58 P,2d 918
(1938); Wolf v. Gall, 174 Cal. 140, 162 P. 115 (1916).

80. Rosenfeld v, Miller, 216 Cal, 580, 15 P.3d 161 (1932); In re
Imperial Water Co., 199 Cal., 556, 850 P. 394 (1926); Southern
Pac. Co. v. Superior Court, 167 Cal, 350, 139 P. 69 (1914).

81. McCann v. Union Bank, 4 Cal.3d 24, 47 P,3d 283 $1935§; People
v. Associated 0il Co., 211 Cal. 93, 294 P. 717 (1930

83. Private Investors v. Homestake Min. Co., 11 Cal. App.2d 488, 54
P.2d 535 (1936).

83. Stewart v. Hurt, 9 Cal.3d 39, 68 P,3d 726 (1937); Hulse v. Davis,
200 Cal., 316, 253 P. 136 (1937); Tyler v. Presley, 73 Cal. 290,
13 P, 856 (1687) (eappsal from judgment suspending attorney);
Worton v. Municipal Court, 8 Cal. App.Rd 368, 48 P.2d 134 (1935)
(appeal from denial of writ of prohibition); People ex rel
Boarts v. City of Westmoreland, 135 Cal. App. 517, 37 P.3d 394
(1933) (appeal in quo warranto proceeding); Erickson v. Muni-
cipal Court, 131 Cal. App. 337, 81 P.2d 480 (1933) (appeal from
denial of certiorari); Lickley v. County Bd. of Education, 63
Cal. App. 537, 317 P, 133 (1923) (appeal from denial of writ of
prohibition); In re Graves, 63 Cal. App. 188, 218 P. 386 (1923)
(appeal from judgment suspending attorney). But see Painless
Parker v. Bd. of Dental Examiners, 108 Cal. App. 156, 391 P. 421
(1230) which indicates in a dictum that the cases in which
appeals were taken after a denial of certiorari are not control-
led by the cases involving appeals after denial of prohibition,
and that in the certiorari cases there might be something in the
nature of a writ of execution which could be stayed.

84. Lickley v. County Bd. of Education, gupra, note 83; Wood v. Bd.
of Fire Com., 50 Gal. App. 594, 195 P. 739 (1920).

85. BSee Note, "Supersedeas: Use of the Writ to Stay Prohibitory
Injunctions," (1948) 30 Calif. L. Rev. 309.

.
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3. Comparative Legislation.

Parties entitled to review. 4 few of the statutes studied
attempt to specify the parties entitled to review by providing that
Yany party aggrieved" or "adversely affected" by an administrative
adjudication may seek court relief.l. So general a definition leaves
the determination of proper parties to the courts,d. and is, there-
fore, futile.3.

Form of action to obtain review. Some statutes allow appeals
from administrative agencies directly to the courts in the same or
in a similar manner a8 in civil actions.4. Other statutes merely
codify the rights to the various remedies heretofore employed by
providing thaft legal, squitable and dsclaratory relief are available
as well as the remedies afforded by the extraordinary writs.b5. S$till
other statutes provide that review may be had by a special statutory
proceeding initiated bg a petition in the manner of a petition for
an extraordinary writ.B. In New York such legislation abolishes all
the extraordinary writs except habeas corpus, thereby simplifying
the law and facilitating relief. A similar proposal is incorporated
in the Minn. Proposed Rev. Act; The I1l. Proposed Jud. Rev. Act pro-
vides that the petition allowed thersunder shall be the exclusive
means of obtaining judicial review, but does not attempt to abolish
the writs for all purposes. None of these acts purports to curtail
the relief obtainable,?.

The time within which relief must be sought whether.by appeal
or special proceeding varies from 15 days to 4 months, with the
average being 30 days.

Courts and venue. All of the statutes studied provide that the
relief may be sought in the lowest court of general jurisdiction.
The venue is generally to be laid in a county where the respondent
before the agency resided or did business, where the hearing was
held or where the events complained of occurred,8.

1. A.B.A. Proposed Act, sec. 9(a); Model Act, sec. 11(1); N.D.
Unif. Prac. Act, sec., 15; U.S. Sen. Bill 874, sec. 311(b).

3. Comment to A.B.A. Proposed Act (1944) 30 A.B.A.J. 44.
3. Atty. Gen. Rep., p. 8b.

4, ¥.C. Revoo. of Licenses Act, sec. 150-4; N.D. Unif. Prac. Act,

8ec., 15; Ohio Unif. Proced. Act, sec. 154-73; Pa. Proposed Prac.
Act, sec. 41. _

5. %.?.AE ?roposed Act, sec. 9(b); U.S, Sen. Bill 874, secs. 31l
a), (b).

6. 1I1l. Proposed Jud. Rev. Act, sec. 1; Minn. Proposed Review Act,
sec. 1; Model Act, sec. 1l; N.,OJ. Proposed Unif., Proced. Act,
sec. Szb); N.Y. Civil Practice Act, sec, 1383 et ff,

7.

On the character of the extraordinary writs as vestigial branches
of common-law pleading and the procedural difficulties caused
thereby ses Third Annual Report of the Judicial Council of New
York (1937) p. 189 et ff.

8. Pa. Proposed Prac. Act, sec, 41, provides that appeals are to be
taken to the Court of Common Pleas of Dauphin County.
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Reviewable orders. All of the statutes studied provide that
only final orders are reviewable. The determination of what consti-
tutes a final order is affected by the doctrine of exhaustion of
administrative remedies. One of the statutee provides that no order
shall be congidered final if the right to a rehearing before the
agency has not been exhausted.®. Another provides that review may
not be sought until the time for rehearing has lapsed.lO. Two sta-
tutes provide that no order shall be oconsidered rot to be_final be-
cause of failure to request consideration by the agenoy.ll-

Interim relief. All of the statutes studied provide that the
bringing of an action for judicial review shall not operate as an
automatic stay of the administrative order, but that the court may
order a stay if necessary to preserve the rights of the parties and

upon such conditions or supersedeas bonds as the court considers
adeqguate.

Scope of review. The scope of review is generally limited to
the determination of whether the order of the agency is (1) in viola-
tion of constitutional provisions, (8) in excess of statutory auth-
ority or jurisdiction, (3) made on the basis of unlawful procedure,
(4) affectsd by other error of law, (5) unsupported by substantial
evidence on the entire record, (B8) arbitrary or capricious.l3.

The principal discrepancies between the.statutes are on the
weight to be given to the findings of the agency. The most common
test is that the findings of the agency are not to be disturbed if
they are supported by "substantial evidence on the whole record."l3.
Other tests are that the findings are to be deemed "prima facie
true";14. that they shall not be upset if supported by "sufficient
evidence'l5. or "reasonable and competent evidence"l6. or merely
"evidence."l7. The N.Y. Civil Practice Act grovides that all find-
ings must be based on "competent evidence,"l8. and must be set aside

9. 1Ill. Proposed Jud. Rev. Act, sec, 1.

10. ©WN.Y., Civil Practice Act, sec. 1385.

11. A.B.A. Proposed Act, sec. 9(d); U.S. Sen. Bill 874, sec. 311(d).

12, Model Act, sec. 13; see also A.B.A. Proposed Act, sec. 9%,
adding a special provision for those cases where a trial de
novo has been authorized by statute; Minn, Proposed Rev. Act,
gec. 9; N.C. Proposed Unif, Proced. Act, sec., 9; N.D. Unif.
Prac. Act, sec. 19; N.Y. Civil Practice Act, sec. 1396, adding
special provisions to compel performance of duties enjoined by
law in lieu of the wri{ of mandate; Pa. Proposed Prac. Act,
sec. 44; U.S. Sen. Bill 674, sec. 31l1l(e).

13. A.B.A. Proposed Act, sec. 9f (5); Model Act, sec. 13(5); Pa,.

>

Proposed Prac. Act, sec. 44; U.S. Sen. Bill 674, sec. 311(e)(5).
14. TI11. Proposed Jud. Rev. Act, sec. 10.
15. Minn. Proposed Review Act, sec. 9(5).
16. N.C. Proposed Unif. Proced. Act, sec. 9(b)(4).
17. N.D, Unif. Prac. Act, sec. 19.
18. Sec. 12396 (8).
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if there was such a preponderance of proof against the faocts found

as to warrant setting aside the verdict of a jury affirming the
facts.19.

It is generally provided that the court in its review is con-
fined to the record except that it may take evidence on irregulari-
ties of procedure not disclosed by the record.®0. If a proper
showing is made to the court as to the need for and propriety of
allowing additional evidence the court may remand the case to the
agency to take the evidence and make further findings.8l. Only the
Ohio Unif. Proced. Act provides that the court itself may take fur-
ther evidence.d8.

Order by the court. Several of the statutes provide that the
court may affirm, reverse or modify the agency decisionl®3. but it is
not clear whether this refers merely to the findings of fact or to
the orders. The H.D, Unif. Prac. Act states that if the court
modifies or reverses the decision, it shall remand the case to the
agency for disposition.®4. The I1ll. Proposed Jud. Rev. Act, to the
contrary, provides that the court shall "enter such order, determin-
ation or decision as is justified by law."35.

4. Published Comment.

‘The Attorney General's Committee report stated that the main
function of judicial review is to act as "a check against excess of
power and abusive exercise of power in derogation of private right.™
Judicial review rarely is available to compel enforcement of law
by administrators.l. Even when it is available, the effective use
of judicial review is limited by the volume of adjudicated cases,
the cost to the litigants, and the fact that many business transac-
tions cannot wait until a review is decided., Judicial review, then,
can be expected only to check and not to supplant administrative
action, "Review must not be so expensive as to destroy the values
——-gxpertness, specialization and the like--which, as we have seen,
were sought in the establishment of administrative agencies.'S3.

19. Sec. 1298 (7).

80. Ill. Proposed Jud. Rev. Act, sec. 10; Minn., Proposed Review
Act, sec., 9(1). The N.C. Revoc. of Licenses Act, sec. 150-4
represents the anomalous procedure of allowing the licenses a
"trial by jury of the issue of fact arising on the pleadings,
but such trial shall be only upon the written evidence taken
before the trial committee or counsel."”

31. 1I11. Proposed Jud, Rev. Act, sec. 11(f); iodel Act, sec., 11(4);
W.C. Proposed Unif, Proced. Act, sec. 9(b); N.D. Unif. Prac.
Act, sec. 18,

23. Sec. 154-73.

23. Model Act, sec. 18; N.Y. Civil Practice Act, sec, 1300; Ohio
Unif. Proced. Act, ssc. 154-73; Pa. Proposed Prac. Act, sec. 44.

24. Sec., 19.

36. 8ec. 10(g); see also sec. 10(h).
1. Atty. Gen. Rep., p. 78.
3. Id., at 77.
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Many of the federal statutes are silent or vague on the subject
of judiocial review.d. And courts have enumerated only general stan-—
dards which guide but do not compel, and leave considerable room
for judgment., It has been established that generally only a person
with legal gtanding can attack an administrative act, and review 1is
not available in regard to preliminary or procedural matters.4.

Assuming that a case is subject to some kind of rsview, Benjamin
stated that: "Discussion of the problems involved and understanding
of the judicial decisions, may be aided by distinguishing three
types of quasi-judicial determinations--determinations of fact, deter
minations of law, and determinations as to the exercise of discre-
tion. It is necessary at the same time to note that the precise
lines of distinction are not always clear and that accurate classi-
fication in a given case may be impossible."5. As Benjamin also
pointed out there is gensral agreement that questions of law are
and should be fully reviewable by the courts.B. There is consider-
able diffioculty, however, in determining whether a particular ques-
tion will bo reviewed as ons of law or fact, and there is a further

problem if the question is one of fact as to what test is to be
applied. .

Distinctions between law and fact are not always drawn clearly
in the cases. Abstractly, there may be little confusion. One writer
stated that "'Law' in its best accepted sense refers to precepts
generally and uniformly applicable to all persons of like qualities
and status and in like ciroumstances . . . On the other hand, when
the law is capable of no further definition, the question whether
the facts of the particular case meet the lagal norm is a matter of
fact and for the fact-finding agency."?. The courts, however, do
not follow this test; frequently the question of whether administra-
tive findings are sustained by substantial evidence is stated to be
one of law.8. Oune propossd test is that in the administrative law
field courts, on judicial review, should consider the problems con-
cerning which they are expert, and that technical problems in the
fields of the administrators should be left to the agencies. This
approach seems to have gained a few adherents, but it is as diffi-
Cult to draw a line on the basis of expertness as on the old distinc-
tion between law and fact, and it is doubtful that this new theory
has many advantages over the older and better established concepts.®-

In any event the distinction between fact and law is one that
Will be made by the courts, and not the legislatures. Of more imme-
diate interest is the scope of review of a fact question. At ons
énd of the scale of possibilities is the complete retrial of all the
lssues by a court, or a complete reweighing of the evidence by a

3' _I._d-_n’ a‘t 830
Id., at 84-85,

4
5. Benj. Rep., p. 337.
6. Id., at 347,

7

. Brown, "Fact and Law in Judicial Review!" (1943) 56 Harv. L. Rev.
899, 904.

8. 1Id., at 903-903. See also Atty. Gen. Rep., p. 88.

9. Id., at 931-937. The theory discussed by Brown was advanced
by Dean Landis.
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court. One writer stated: "The American Bar Association Committes
on Administrative Law started off with this /independent judicial
review on the facts/ as a cardinal principle. As it continued 1ts
work the prinociple was gradually diluted until all that remained in
the final draft of the Logan-Walter Bill was a direction to set
aside an order if the findings of fact were 'clearly erroneous’;

and even this remnant had to be removed before the Senate would pass
the bill. Judicial review on the facts can be effectively procured
in only one way--by real trials de novo in the courts. No one wants
that bscause it msans in the end, having a whole new set of courts
to duplicate the administrators."l0. Benjamin criticized any re-
view which would substitute the judgment of the court on the evidence
for that of the agency.ll. The Attorney General's Committee con-
cluded that an inquiry es to whether administrative findings are
supported by the weight of the evidence would be degirable in few

if any cases, and stated the following reasons: "/I1/ there is the
question of how much change, if any, the amendment would produce.
The respect that courts have for the judgments of specialized tri-
bunals whioch have carefully considered the problems and the evidence
cannot be legislated away. . . . /8_/ If the change would require
the courts to determine independently which way the evidence prepon-
derates, administrative tribunals would be turned into little more
than media for transmission of the evidence to the courts. This
would destroy the values of adjudication of fact by experts or spe-
cialiets in the field involved. It would divide the responsibility
for administrative adjudications,"l8.

In a limited number of fact situations the United States Supreme
Court has presoribed an independent judgment on the facts. The
present extent of this rule is not clear,13. "Beyond the cases to
which these decisions are spplicable, judicial review may be restrict-
ed to the record befors the agency, and the extent of the courts'
scrutiny may be narrowed. To state the matter very broadly judicial
review ig generally limited to the inquiry whether the administrative
agency acted within the scope of its authority. The wisdom, reason-
ableness, or expediency of the action in the circumstances are said
0 be matters of administrative judgment to be determined exclusive-
ly by the agency."l4. The test generally applied in the federal
cases is whether the finding is supported by substantial evidence.l5.
Benjamin stated that in New York the substantial evidence tegt has

been applied uniformly by the courts whatever the language of the
particular review statute.l6.

10. Feller, "Administrative Law Investigation Comes of Age" (1941)
41 Col. L. Rev. 589, 805,

11. Benj. Rep., pp. 336-338.
13. Atty. Gen. Rep., pp. 91-93,

13. See Atty. Gen. Rep., p. 87; Benj. Rep., pp. 343-344. Wo
attempt has been made herein to summarize the published comment
in California with respect to the current California doctrine
concerning independent judgment on the facts. (Appendix,

p. 102.) These articles, which are too well known to require
summarization, are cited above. (Appendix, pp. 98, 100.)

14. Atty. Gen. Rep., p. 87.
15. Id., at 88.

16. Benj. Rep., p. 338.
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Substantial evidence is not easy to define., Benjamin quoted a
New York case stating that “"ochoice lies with the Board and its find-
ing is supported by the.evidence and is conclusive when others might
reasonably make the same choice,"l7. and he concluded that the sub-
gtantial evidence test "is thus a test of the rationality of a
quasi-judicial determination, taking into account all the evidence
on both sgides."l8. He proposed this amendment to the New York Prac-
tice Act: The court is to decide "Whether, under the entire record
of the hearing, each of the findings of fact necessary to support
the determination is itself supported by substantial evidence.'"l9.
The Attorney General's Committes stated that the substantial evidence
test of the Supreme Court required such relevant evidence as a rea-
sonable mind might accept as adequate to support a conclusion.?d0.
Stason has considsred the meaning of substantial evidence in a long
article, and his definition is this: '"the torm 'substantial evi-
dence' should be construsd to confer finality upon an administrative
decision on the faocts when upon an examination of the entire record,
the evidence, including the inferences therefrom, is found to be
such that a reasonable man, acting reasonably, might have reached
the decision; but, on the other hand, if a reasonable man, acting
reasonably, could not have reached the decision from the evidence
and its inferences then the decision is not supported by substantial
evidence and it should be set asgide. In effect thig is the prevail-
ing rule in jury trials relative to the direction of verdicts, and
is also the prevailing rule applisd by appellate courts in setiing
aside jury verdicts because contrary to the evidence."Sl. This is
only one of the possible definitions of substantial evidence, how-
evor. Many court opinions have indicated that rules applicable to
directed verdicts and new trials are used; sometimes the evidence
on one side is not set off against opposing evidence. The general
tendency of the fedsral courts is to require more than a scintilla
of testimony on one side and no consideration of the whole record,
but to require much less than a weighing of the evidence. Stason
concluded that the analogy to directed verdicts and new trials
ordered by appellate courts results in a standard which will neither
hamper administrative efficiency nor overload the courts, and that
there is much to gain from simplification of concepts and from tak-
ing advantage of the established practices in the related fields,&%.

Other teste for the review of facts have been criticized. The
Attorney General's Committee stated that provisions to the effect
that clearly or plainly erroneous findings, or findings not supported
by credible evidence, be set aside are without epecific ocontent, and
there is no general understanding as to their meaning.33. Benjamin
stated that review should not be more limited than that provided
under a substantial evidence test because that test "affords a
meang of correcting abuses in individual cases and bscause the

17, %%gt8§ of Stork Restaurant, Inc, v. Boland, 282 N.Y. 356, 374
40).

18. Benj. Rep., p. 329,
19. 1Id., at 339.
80. Atty. Gen. Rep., pp. 92, 89-90.

8l. Stason, "'Substantial Evidence' in Administrative Law" (1841)
83 U, of Pa. L. Rev, 1026, 1038.

33. 1d., at 1039-1051.
23. Atty. Gen. Rep., p. 93.
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cautionary effect of the prospect of such review should help to
aggure proper administrative adjudication in the first instance.34.

Separate from the determination by a court of issues of law
and fact is the problem of review of administrative determinations
as to the exercise of discretion. In New York "The test which the
courts ordinarily apply in reviewing quasi-judicial determinations
as to the abuse of discretion is thus--like the substantial evidence
test~-a test of the rationality of the determination; and this is,
I think, as a matter of policy, the right test to apply in all but
special instances where administrative discretion may be unreview-
abls . . . In exceptional instances, where the special nature of
the subject-matter of adjudication-leads to the conclusion that the
particular discretion vested in the administrative tribunal is in-
tended to be absolute, the exercise of disoretion may, indeed,
properly be held to be unreviewable.," Questions of discretion "are
even more clearly within the special competence of administrative
tribunals" than questions of fact.85. The Attorney General's Com-
mittee stated that "There is & category of cases in which judicial
review is denied because it is thought that the cases deal with
matters which are more fittingly lodged in the exclusive discretion
of the administrative branch, subject to controls other than judi-

cial review, This category . . . is the product chiefly of judicial
self limitation,"36.

There are many methods for questioning administrative action
in the courts. The Attorney General's Committee lists private
actions at law, equity injunction (which is characterized as the
common remedy in the federal courts and the United States generally),
habeas corpus, certiorari, mandamus, prohibition, declaratory judg-
ments and various types of special statutory review.87. Benjamin
discusses a varisty of procedurss available in New York;88. these
proceedings in the nature of mandate generally are used "to review
an administrative determination arrived at otherwise than as the
result of a prescribed quasi-judicial hearing."239. In New York the
Substitution of one general writ for the remedies of certiorari,
prohibition and mandamus is now provided for (ses Appendix, p. 108).
This was recommended firet in a Judicial Council Report.30. 1In
I1linois, appeal, mandamus, certiorari and injunction are used,31.
Occasionally provision is made for review in the first instance by
a court other than a trial court., For example, some federal statutes
provide for "(1) review by a three-judge district court convoked for
that purpose; or (8) review in a circuit court of appeals."33.

84. Benj. Rep., p. 338.
25. Benj. Rep., p. 346.
36, Atty. Gen., Rep., p. 86.

37. 1d., at 81-83.

28. Benj. Rep., pp. 350-368.
39. 1d., at 351.

30. Third Annual Report of the Judicial Council of New York (1937),
pPp. 139-198,

31. Note, "Occupational Licensing in Illinois! (1948) 9 U, of Chi.
L. Rev. 694, 711-715. '

33. Atty. Gen. Rep., p. 93. 8ee generally pp. 92-95.
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JUDICIAL COUNCIL OF CALIFORNIA
ADMINISTRATIVE AGENCIES SURVEY

Part 1.

Administrative Procedure Act

The proposed Administrative Procedure Act as now
drafted applies to formal disoiplinary proceedings
brought by administrative licensing agencies which
are subject to the direot control of the Legislature.
It can sasily be made applicable to similar prooeed-
ings conducted by such agencies to determine guestions
of faot before issuing licenses or permits. This Act
will provide a uniform procedurs in place of the di-
verse practices now used by the various licensing
agencies. 4 full investigation of all the state agen-
cies has not yet been completed, 80 an accurate list
of the agencies which will operate under the Act can
not be compiled at this time.*

It is proposed that the Act be made Title 10A of.
the Code of Civil Procedure which will ocommence with
gsection 1300, and that the Act e incorporated by ref-
ersnce in the statutes dealing with each individual
agency, The Code of 0ivil Procedure seems the most
appropriate place for the Aot itself because the pro-
cedure involved is analogous to the trial of oivil
cases, and because the agencies which will use the pro-

gedure are scattered throughout the codes and general
aws.,

A definitions section of the Act will be drafted
prior to its submission to the Legislature, but none
is included herein because the definltions cannot be
statsed accurately until a determination of the precise
coverage of the Act 1s made.

*For a summary of the extent to which the various agen-
cies have been studied so far, see Appendix, pp. iii-iv.
The Industrial Accident Commission and the Railroad Com-
mission were exocluded from the survey becauss their oon-
stitutional status puts them in a special category.
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JUDICIAL COUNCIL OF CALIFORNIA
ADMINISTRATIVE AGENCIES SURVEY

‘Part- 3.

Prooedure ‘for 'Judicial Review by ‘Mandamusg

This proposed amendment to the Code of Givil Pro-.
cedliire-sets. forth-the procedure-by: which“a  review- by’
mandate may be had after a formal, adjudicatory deci=-
sion-by:any adminiastrative:agency. " It'may:be?used in®
cages where a hearing was not conducted under the ..
ﬁgministrative Procedure ‘Aot as'wellr as® in’caseés undér

e Act,
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An aoct to add Section 1094.5 to the Code of Civil Procedurs,

relating to the judicial review of administrative decisions.

The people of the State of California do enao; as follows:
Section 1. Section 1094.5 is added to the Code of Civil
Procedure, to read:

1094.5. (a) Where the writ is issued for the purpose of inguir-
ing into the validity of any final administrative order or decision
affecting rights of person or property, made as the result of a ‘
proceeding in which a hearing is required to be given, evidence is
required to be taken and discretion is vested in the inferior
tribunal, corporation, board or officer, the case shall be heard
by the court sitting without a jury. 4ll or part of the record
of the proceedings before the inferior tribunal, corporation,
board or officer may be filed with the petition, may be filed with
respondent's points and authorities or may be ordered to be filed
by the court. If the sexpense of preparing all or any part of the
record hae been borne by the prevailing party, such expense shall
be taxable as costs.

(b) The inquiry in such a case shall extend to the
questions whether the respondent has proceeded without, or in
excess of, jurisdioction; whether there was a fair trial; and
whether there was any prejudicial abuse of discretion. Abuse of
discretion is established if the discretion conferred upon the
respondent has not been exercised in the manner required by law;
the order or decision is not supported by the findings; or the
findings are not supported by the evidence.

(c) Where it is claimed that the findings are not
gupported by the evidence: in cases in which the court is auth-
orized by law to exercise its independent judgment on the evi-
dence, abuse of discretion is established if the court determines

that the evidence is not gufficient to support the findings made
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by re#pondent; and in all other cases abuse of discrétion is
established if the court determings that the findings are not
supported by substantial evidence in the light of the whole re-
oord,

(d) Where the court finds that there is relevant evi-
dence whioh, for good cause, was not produced or was improperly
excluded at the hearing before respondent, it may enter judgment
as provided in subsection (e) of this section remanding the case
to be reconsidered in the light of such evidence; and, in addition,
in cases in which the court is authorized by law to exercise its
independent judgment on the evidence, the court may admit such
evidence at the hearing on the writ without remanding the oase.

(e) The court shall enter judgment either commanding
réspondent to set aside the order or decision, or denying the
writ. Where the judgment commande that the order or deoision be
set aside, it may order the reconsideration of the case and may
order regpondent to take such further aotion as is specially
snjoined upon it by law but the judgment shall not limit or con-
trol in any way the disoretion vested in the respondent.

(£) The court in which proceedings under this section
are instituted may restrain the operation of the administrative
order or decision pending the judgment of the court, but if an
appeal is taken from a denial of the writ, the judgment shall not

be stayed except upon the order of the court to which such appeal

is taken.

-Comment .

The purpose of this proposed amendment to the Code of Civil

Procedure is to olarify the review procedure which has been oreated
by the decisions of the Supreme Court. One of ths strongest argu-
ments in support of such a proposal is contained in the concurring

opinion in Sipper v. Urban, in which Justice Schauer says,

"As to the legiglative constitutional problem pre-
viously mentioned, /the Constitution/ . . . does not pre-
clude it from setting up a form or forms of procedure in

2. | 075



the nature of the mandamus review which has been developed.
So long as it does not add to or subtract from the courts!
constitutional powers, express or inherent, it may prescribe
-regulations which would oconstitute a guide for the publio,
the administrative officers, and the courts. It should
not be necessary for this court to have to improvise rules
of procedure for review of the decisions of any of the sev-
eral boards of the State, as is trenched upon in the Dare
cage, yet the need for such rules is patent. It seems
highly probably that many of the seemingly arbitrary prac-
tices of such agenocies and many of the claims of injustice
to individuals would be obviated if there were legislatively
established standards and plans of procedure governing
both the initial proceedings and the review thersof, known
alike to the courts and boards and known by or available
to the public. Not the least of the beneficiaries of such
legislation would be the boards and officers themselves,
most of whom are striving diligently and conscientiously
to serve the public despite the uncertainties of the pro-
cedures which they have attempted to follow and to which
they have been subjected, "*

Lines 1-6: These lines are intended to describe in general
language the type of quasi-judicial action which is the subject of
the Council's investigation, and is not intended to cover the judi-
cial review of guasi-legislative action. A specific procedure for
a gpecific purpose is proposed here, .

Line 7: The provision that the case be heard without a jury
is included because a full hearing has been held and a transcript
of that proceeding is available. There is no oonstitutional right
to a trial by jury in such cases because a special prooeeding is
involved, and Oode of Civ. Proc., sec, 1090, merely gives the judge
a discretionary right to call in a jury.

Lines 7-13: The record of the proceedings before the board
may be filed by either side or may be requested by the court. Since
the burden rests upon the petitioner to show abuse of discretion,
he should ordinarily show it on the basis of the record before the
board. The problem of coet is taken cars of by the provision that
if the petitioner pays for the record filed with the court and if
he is successful in the action, he may recover the expense as costs.

Lines 14-31: This subsection specifies the questions presented
on review by mandate. They are consistent with the language of the
Supreme Court opinions and are a revised statement of the questions
stated in most of the recent statutes proposed by other studies,
including that of the American Bar Association.

Lines 838-30: This subsection ig a definition of "abuse of dis-
oretion" as it relates to the problem of adequacy of the evidence
to support an administrative finding of faot. The provision is
necessarily dual in nature, covering both the situation in which the
court exercises an independent judgment on the facts and the situa-
tion in which the court merely investigates to ascertain whether
there is substantial evidence to support the administrative deter-
mination of fact. This is essential in view of the fact that both
“types of review are available on mandatse.

Lines 31-38: This provision also is dual in nature, and auth-
orizes the court to send a case back for reconsideration in the
light of additional evidence. In the cases where the independent

*28 Cal.2d 138, 151, 137 P,3d 4235, 431 (1943).
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judgmen rule is applioable thig prOV1sion
the‘c urticto. take additional evidence

C-iwbines. ‘39 45. The laet subsection provide

whioh the . court. should enter in the- mandate acfion.
makes:: :explicit what is implicit in the: mandateecases
the: oourt .should limit its function to settlng aside aoti

F' ;;Lines 46—48. The present practlce is restated

court:oan: 8tay the operation of the agenoy determinatio
'aooompany1ng the alternative wrlt. ', N

: Lines 48-51. Thie clause will apply only wh r6’ H
date:is:denied, - If the writ is granted Code Civ.: Proo.,
-already aovers. the matter of stay. .If.the writ.is. denle 3
oase.law.indicates that the judgment will be. .considered;se.
ting and that neither 3 statutory. stey nor gupersedea imay:: issue. ;
There. geems, howerer, %o be some indication of a. trenditoward. inoreae-
‘ing the gituations rherq supersedeas is available, and: beoause of

the nature of the 1ntf~eets involved, it is conceivable that the'
courts might hold that wupersedeas is available, In thatievent it ,
is’possible that the judgment might be subject ‘to automatic.statu-
tory stay undor Code flv. Proc., 860, 948, ..Thisg would ‘be: undeeirable
begause a. penitioner who has lost his.case. beiore the ,agenoy:and .
‘before. the superior court should not be entitled to Bn.automatio -
‘8%tay merely because he takes an appeal.. - In some cases, however;-a.
stay may be appropriate, and then it should be granted only in: the
-disoretion of the reviewing court.
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Court review
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orders

STATUTES OF CALIFORNIA [Ch. 868
CHAPTER 868

An act to add Section 1094.5 to the Ceode of Civil Procedure,
relating to the judicial review of adminisirative decisions.

[Approved by Governor June 15, 1945. Filed with Secrctary of State
June 15, 1945.]

The people of the State of California do enact as follows:

SecmioN 1. Section 1094.5 is added to the Code of Civil
Procedure, to read:

11094.5. (a) Where the writ is issued for the purpose of
inquiring into the validity of any final administrative order or
decision made as the result of a proceeding in which by law a
hearing is required to-be given, evidence is required to be taken
and discretion in the determination of facts is vested in the
inferior tribunal, corporation, board or officer, the case shall be
heard by the court sitting without a jury. All or part of the
record of the proceedings before the inferior tribunal, corpora-
tion, board or officer may be filed with the petition, may be filed
with respondent’s points and authorities or may be ordered to

_ be filed by the court. If the expense of preparing all or any

Jurisdiction

part of the record has been borne by the prevailing party, such
expense shall be taxable as costs.

(b) . The inquiry in such a case shall extend to the questions
whether the respondent has proceeded without, or in excess of
jurisdietion ; whether there was a fair trial; and whether there

- Wwas any preJudmlaI abuse of discretion. Abuse of discretion is

Abuse of
diseretion

Relevant .
evidence

Judgment

established if the respondent has not proceeded in the manner
required by law, the order or decision is not supported by the
findings, or the ﬁndmgs are not supported by the evidence.

(¢) Where it is claimed that the. findings are not supported
by the evidence, in cases in which the court is authorized by law
to exerelse its independent judgment on the evidence, abuse of
discretion is established if the eourt determines that the findings
are not supported by the Welght of the evidence ; and in all other
cases abuse of discretion is established if the court determines

that the findings are not supported by substantial evidence in

the light of the whole record. :
(d) Where the court finds that there is relevant evidence

. which, in the exercise of reasonable diligence, could not have

been produced or which was improperly excluded at the hearmo
before respondent, it may enter judgment as provided in sub-
division (e) of this section remanding the case to be reconsid-
ered in the light of such evidence ; or, in cases in which the court
is authomzed by law to exercise its independent judgment on
the evidence, the court may admit such evidence at the hearing
on the writ without remanding the case.

(e) The court shall enter. judgment either commanding
respondent to set aside the order or decision, or denying the
writ. Where the 3udgment commands that the order or deci-
sion be set aside, it may order the reconsideration of the case
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in the light of the court’s opinion and judgment and may order
respondent to take such further action as is specially enjoined
upon it by law but the judgment shall not limit or eontrol in
any way the discretion legally vested in the respondent.

(£) The court in which proceedings under this section are
instituted may stay the operation of the administrative order or
decision pending the judgment of the court, provided that no
such stay shall be imposed or continued if the court is satisfied
that it is against the public interest. If an appeal istaken from
a denial of the writ, the order or decision of the ageney shall not
be stayed except upon the order of the court to which such
appeal is taken. If an appeal is taken from the granting of the
writ, the order or decision of the agency is stayed pending the
determination of the appeal unless the court to which such
appeal is taken shall otherwise order. Where any final adminis-
trative order or decision is the subject of proceedings under this
section, if the petition shall have been filed while the penalty
impesed. is in full foree and effect the determination shall not be
considered to have become moot in cagses where the penalty
imposed by the administrative agency has been completed or
complied with during the pendency of such proceedings.

CHAPTER 869

An act to amend Section 102 of, and to add Sections 110.5 and
110.6 to, the Business and Professions Code, relating to the
dzmswns, boards and bureaus of the Department of Profes-
stonal and Vocational Standards, and relating to the employ-

ment of hearing officers and the continued study of adminis-
trative procedure.

[Approved by Governor June 15, 1945. ¥iled with Secretary of State
June 15, 1945.]

The people of the State of California do enact as follows:

Seorion 1. Section 102 of said code is amended to read :

102. Upon the request of any board regulating, licensing,
or controlling any professional or vocational occupation cre-
ated by an initiative act, the Director of Professional and Voca-
tional Standards may take over the duties of the board under
the same eonditions and in the same manner as provided in this
code for other boards of like character. - Such boards shall pay
a proportionate cost of the administration of the department on
the same basis as is charged other:boards included within the
department,. Upon request from -any such. board which has
adopted the provisions of Chapter 5 of Part 1 of Division 3 of
Title 2 of the Government Gode as rules of procedure in pro-
ceedings before it, the director shall assign hearing officers for
such ploceedmws in accordance Wlth Seetlon 110 5.
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STATE OF CALIFORNIA

®ifice of Wegislutibe Counsel

220 STATE CAPITOL  SACRAMENTO 2
998 MARKET STREET, SAN FRANCISCO =
108 STATE BUILDING, LOS ANGELES 12

June 9, 1945

REPORT ON SENATE BILL NO. 736. DelAP, KUCHEL, JESPERSEN, MAYO,
COLLIER, QUINN, KEATING, BREED,
DESMOND, DORSEY, SALSMAN,
CRITTENDEN, RICH, and SHELLEY.

SUBTECT : - Adds Section 1094.5 to the Code of Civil Pro-

cedure, relating to judlcial review of administrative
procedure.
FORM Approved. TITLE: Approved.,
CONSTITUTIONALITY : Approved.
ANALYSIS: (a) Frovides for review of final administrative

order or decislon by writ of masndate, to be heard by
court without a jury.

Provides for filing all or part of record with
respondent's points and authorities, or upon order of

court. Expenses of preparing record to be taxable
as costs. ' ‘

(b) Limits inquiry to questions of whether:
(1) respondent has proceeded without or:'in excess of
jurisdiction, (2) there was a falr trial, (3) there
was prejudicial abuse of discretion.

Provides that abuse of discretion is wstablished
if respondent has not proceeded as resquired by law,
the order i1s not supported by the findings, or the
findings are not supported by the evidence.

(-~} Where 1t 28 clalmed that findings are nob
supported by the evidence, the court may use its
independent judgment as to welght of evidence. In
all other casmes, abuse of diseretion is established if

the court determines the findings are not supported
by substantial evidence, '
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Report on Senate Bill Wo, 736, = p. 2

COMVZNT :

JIK:cm

{d) Provides that court mey dirsct that
evidence which could not be produced _t hearing
or which wag improperly excluded be considered,
or in proper cases the court may consider such
evidence.

(e) Directs court to enter judgment elther
commanding respondent to set aside order or deny-
ing the writ, and may direct reconsideration, but
may not limit or control discretion vested in
agency.

(f) Provides that court maey stay operation
of order pending judgmeént., On appeal from denial
of writ, appellate court may make order for stay.
On appeal from granting of writ, order 1s stayed,
unless appellate court orders otherwise.

Provides that determination of walidity of.
order shall not become moot because of completion
of penzlty during pendency of proceedings.

This b»ill (S. B. 738) does not conflict
with, and is independent of, S. B. 705, prescribing
an administrative procedure for Liate azencles,
now before you for consideration. ZEither bill would
be operative without the approval of the other.

“d_“‘::§§:ﬂ~»4ﬁ-(:i%§' (,ﬁmvgﬁngx

Fred B. Wood
Legislutive Counsel
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STATE OF CALIFORNIA
SAN FRANCISCO 2

Inter-Departmental Communication

Honorable Earl Warren File No.
Governor of Celifornia |
To: State Capitol Date: cune 7, 1045
‘Sacramento,  Cglifornia :
Subject:
L Senate Bill 7306

From: Department of Justice
J. Albert Hutchinson

Addsdection 1094.5 to the Code of Civil Procedure as & part
of the chapter ¢n writs of mandate to provide judicial reviewv
of administrative decisions,

Constitutional Considerations:

. It 1s the opinion of thils office that in a case properly
presented the Supreme Court of this State as presently con-~
stituted will declare this bill constitutional in all respects,

Policy Conslderations:

This bill 1s designed to and will have the effect of
clarifying the judicial proceedings brought to review adwuinls-
trative factual determinations. At the present time this
subject 1z alnost hopelessly confused and the Courts, as well
as the administrative agencies and sttorneys practicing in
this ficld seem practically hopeless Oof finding a solution
within oany weasurable time. ‘he adoption of this amendment
to the Code of Clvil Procedure will set.le many such problems
as the admissibility and the mode of securingthe admission of
the edministrative record, the situations 1in which thn adminis-
trative action will be sustained by substantial. evide. co, and,
a most lmportant consideration, will permit the Court to remund
adminlgtrative proceed¢np° for further comsideration by the
administrative agency in cases where ~ relevant evidence was
not avallatle or was wronpfully oxcluded from the admlinlstra-
tive hearings so that the administrative apency, rather than
the court, may £inslly determline the vhole proceedinp and the
court wny in turn actually review the aduinlatrative actelon.
Thc lattel consideration accords both to the administrative

agency nnd the wevievlng court thelr primary functionsg ond
the oppurtunity of carrying out the lerlslabtive intent in
authorizing the adminlotratlve acency bto conduct and detevr-
mine itu own proceedings, ‘
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This proposed amendment will not, of course, solve many of the
most trying problems of judicial review, but any further attempt
in this direction might be neld uncomstitutionsi In view of the
holdin& of the Supreme Court in the case of Laisne v. 3tate Board

of Optomstry, 19 Cal. {24} 83 =end’'other cesES on this subiect.

VAN N s " W .

Another adventage of the proposed amendment is thet
the Court wmay in & proper case stsy the operation of an
administrative order pending its determination of the review
proceedings when such stay is of public interest, but 1s pro-
hibited from staving the admilnistrative order where & writ is
denied by the Court. Such & stay may, however, be accorded
by the eppellate.court, The Court of Appeal may also stay
the administrative order where the writ is granted by the trial
court and an eppeal is taken therefrowm, - These procedures
are at the present time subject to much question and indecision.
It is helieved that the adoption of this amendment will po far
toward the solution of problems of judicial review.

Detailed analysis:

Section 1094.5 of the Code of Civil Procedure provides
judicial review and determination of validity of final administra-
tive orders or decislons made in a proceeding in which the law re-
gulres a hearing, #re the taking of evidence and vests dlscretion
in the edwinistrative agency in the determination of the facLs

Such cases chall be heard by the'Courn sitting without a
jury. :
the

£11 or part of the record Oi/&dan'StIQuLve proceeding
may be filed wlth the petition or by the respondent agency with
'its polnts and authorities or ordered filed by the Court. The
prevailing party may recover the expense incurred by him in
prevaring all or part of sald record.

In QS&b court actions Inquiry shall extend to the - nostions
vhether the respondent has procceceded withoub, or in exces. of its
jurisdiction; there was a fair trial; or there was a prejudicial
abuse of dilscretion. ‘

Abuse of disceretion is established Lif the respondent has
not procecded according to law, the order or decilslon is not
supported by the findiocs or the findings are not supported by
the ecvidence.
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- Where the issue is evidentiary support for the findings
abuse of discretion is established, in cases where the Court is .
authorized by law to exercise an Lndependept judgment on the evis
dence, 1f the Court determines that the administrative findings
are not supported by the welght of the evidence, and, in other
cases, if the Court finds that the administrative flnd*nys are
not supnoried by substantial evidence in the light of the whole

record.

Where the Court finds there is relevant evidence,
which could not have besn produced by due diligence, or where
relevant evidence wvaz luproperly excluded, at the administra-
tive hearlng, the Court wmoy remand the case to the re pordept
for reconsideration in the 1iu,t of such evidence, o1, In cas
where the Court is authorized by law to exercise its independent
judrwment on the evidence, 1t may admit such evidence 1ln 1ts own
hearing without remandince the case.

The judgment may (1) direct the respondent to set nside
its owder or decition, (2) demy the writ or (3) way direct thut
such order or declision te set aside and the watter bDe reconsidered
in lignht of the judgment or further action especielly enjolned
by law ha Lakru, but in the latter case the judgment may not
control the discretion legally vested in the resjondent.

The Court, in casesg nending under the sectlon, may
stay the operation of the adninistrative order pending ito
S judrment where the Uourt is satislied the Lluposition or con-
tinvance of suclh stay in nob ereinst public interest.  Vhere
the writ is dernled, the cdminiaty ht¢vc oréder may nolbt be stayed
except by the gpollate court. :

IF 4he writ is sranted. the sduinistrative ordeor ig

zlhaved unless the nppellote court orders othervize.
VZheore o procecd ins oo comuencsd vhile the wlied o frun-

tive order lo in efrect, the dclion doos not wecome wmeot - .oon
completion of administrative penslty ordered or upon cuapliance
with the adwinistirative ordor.
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AMENDED IN ASSEMBLY MAY 31, 1945
AMENDED IN ASSEMBLY MAY 28, 1945

SENATE BILL No. 736

INTRODUCED BY SENATORS DeLAP, KUCHEL, JESPERSEN,
MAYO, COLLIER, QUINN, KEATING, BREED, PESMOND,
DORSEY, SALSMAN, CRITTENDEN, RICH, AND SHELLEY

January 25, 1945

REFERRED TO COMMITTEE ON JUDICIARY

WO OV WD

An act to add Section 1094.5 to the Code of Civil Procedure,
relating to the judicial review of administrative decisions.

The people of the State of California do enact as follows:

SectioNn 1. Section 1094.5 is added to the Code of Civil
Procedure, to read:.

1094.5. (a) Where the writ is issued for the purpose of
inquiring into the validity of any final administrative order or
decision made as the result of a proceeding in which by law a
hearing is required to be given, evidence is required to be taken
and discretion in the determination of facts is vested in the
inferior tribunal, corporation, board or officer, the case shall be
heard by the court sitting without a jury. All or part of the
record of the proceedings before the inferior tribunal, corpora-
tion, board or officer may be filed with the petition, may be filed
with respondent’s points and authorities or may be ordered to
be filed by the court. If the expense of preparing all or any
part of the record has been borne by the prevailing party, such
expense shall be taxable as costs.

(b) The inquiry in such a case shall extend to the questions
whether the respondent has proceeded without, or in excess of
jurisdiction ; whether there was a fair trial ; and whether there
was any prejudicial abuse of diseretion. Abuse of discretion is
established if the respondent has not proceeded in the manner
required by law, the order or decision is not supported by the
findings, or the findings are not supported by the evidence.
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(¢) Where it is claimed that the findings are not supported
by the evidence, in cases in which the court is authorized by law
to exercise its mdependent judgment on the evidence, abuse of
discretion is established if the court determines that the findings
are not supported by the weight of the evidence ; and in all other
cases abuse of discretion is established if the court determines
that the findings are not supported by substantial evidence in
the light of the whole record.

(d) Where the court finds that there is relevant evidence

which, in the exercise of reasonable diligence, ecould not have
been produced or which was improperly excluded at the hearing
before respondent, it may enter judgment as provided in sub-
division (e) of this section remanding the case t0 be reconsid-
ered in the light of such ev1dence or, in cases in which the court
is authorizéd by law to exercise 1ts independent judgment on
the evidence, the court may admit such evidence at the hearing
on the writ Without remanding the case.

(e) The court shall enter judgment either commanding

respondent to set aside the order or decision, or denying the
writ. Where the judgment commands that the order or deci-
sion be set aside, it may order the reconsideration of the case
in the light of the court’s opinion and judgment and may order
respondent to take such further action as is specially en,]omed
upon it by law but the judgment shall not limit or control in
any way the discretion legally vested in the respondent.

(f) The court in which proceedings under this section are
instituted may stay the operation of the administrative order or
decision pending the judgment of the court, provided that no
such stay shall be imposed or continued if the court is satisfied
that it is against the public interest. If an appeal is taken from
a denial of the writ, the order or decision of the agency shall not
be stayed except upon the order of the court to which such
appeal is taken. If an appeal is taken from the granting of the
writ, the order or decision of the agency is stayed pending the
determination of the appeal unless the court to which such
appeal is taken shall otherwise order. Where any final adminis-
trative order or decision is the subject of proceedings under this
section, if the petition shall have been filed whale the penalty
imposed is in full force and effect the determination shall not be
considered to have become moot in cases where the penalty
imposed by the administrative agency has been completed or
complied with during the pendency of such proceedings.
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