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TENTH BIENNIAL REPORT OF THE JUDICIAL 
COUNCIL OF CALIFORNIA 

PART ONE 
ADMINISTRATIVE AGENCIES SURVEY 

The 1943 Legislature (Deering 's General Laws, 1944, Act 40) 
directed that a study mid report be ma.de by the Judicial Council con­
cerning the procedure of administrative boards, commissions and officers. 
'rlie Council has undertaken a thorough and extensive study of this sub­
ject, and its report and recommendations are included herein as Part II. 

COURT BUSINESS 

.As Part II of our report h; 11ecessarily of considerable extent, in 
orc.lc.w to make a compensating saving of lnbor and materials during the 
vv·ar, the customary statistical data for the courts of the State have been 
omitted. Complete information for July 1, 1942 to June 30, 1944 has 
beeu compiled, however, and the tabulations are available in the office 
of the ,Tudieial Council for reference purposes. 

RULES 

In 1941 the Legislature enacted Section 961 1of the Coae of Civil 
Procedure and Section 1247k of the Penal Code, ·which gave the Judicial 
Council power to prescribe rules for appellate procedu1·e in eivil and 
criminal actions and proceedings in all, courts of the State. 'l1hese 1sec­
tions directed that the rules be reported to the Fifty-fifth Regular session 
of the Legislature, to become effective in 90 clays after being so reported, 
and that thereafter all laws in conflict therewith be of no further force 
or effect. 

To carry out the purpose or this leg·islation within the lhnited period 
afforded, it was necessary to utilize the experience of judg·es and Jnwyers 
to the fullest possible extent. rl'he lndicial Oomrnil vested supervisory 
autl101·ity in its Committee on Appellate H.nles, consisting of Justice John 
"\V. Hhenk, chairman, aud elmitices John r1,. Nour::m, Chnl'h1s H. Harnarcl, 
B. Ht'Y Schauer and l\f.anrfoe '!'. Doolin~t, ~fr. l\lr. B. 10. "\Vitldn, Hepot•tcr 
':)f Dl•dsions of the Supreme Court nnd Distl·fot Courts of Appeal, was 
appointecl to act as Draftsman of the Hules on Appeal, nncl Edward l,. 
Barrett, Jr., John J. Eagan, and ,valter B. Chaffee, were appointed 
research assistants, for varying- periods. A number of committees of the 
State Bar undertook the study and criticism of the preliminary drafts of 
the rules. • 

'l1lie tentative draft of the Hules on Appeul wns published in tho 
State Bar ,Tournal, thus giving- the entire bench und bar nn opportunity 
to make criticisms and sug·gestions. 

The Rules on Appeal adopted by the Judicial Council were reported 
to the 1943 Legislature, and became effective July 1, 1943. These rules, 
with explanatory notes, were promptly printed in pamphlet form and 
made a-vailable to the courts and members of t11e bar without cost. 

[6] 
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The rules on original proceeding::; in reviewing courts, including 
rules for review of State Bar proceedings, were amended;SO far'as possi­
ble within the constitutional and statutory limitations:· These rules, 
numbered consecutively following the Rules on Appeal, also became 
effective July 1, 1943, and were included in the pamphlet of Rules on 
.Appeal. 

The rules, as adopted, were confined to appeals• from the superior 
court, a limited revision of the rules governing original proceedings and 
State Bar proceedings. Special committees are now engaged in formu­
lating rules governing appeals from municipal courts in civil cases and 
revising the rules for the appellate departments of the superior court. 
Prospective recommendations for repeal and amendment of statutes 
regulating municipal court uppea1s in ~ivil cases are being considered. 

Although the enabling statutes provide that on the effective date of 
the Rules on Appeal all laws in conflict therewith-shall be of no further 
force or effect, it was thought desirable that these superseded statutes be 
expressly repealed, and utmordiugly a proposed repea-1 statute wi11 he 
presented to the 1945 Legislature, 

Also, pursuant to the p1·ovisions of Chapter. 400, Statutes of 1943, 
the Judicial Council prepared_ and adopted rules, effective October 1, 
1943, determining the length of the period of rehabilitation in the pro~ 
eeedings authorized under 8edions 4852.01 to 4852.2 of the Penal Code. 
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TENTH BIENNIAL REPORT OF THE 
JUDICIAL COUNCIL OF CALIFORNIA 

PART TWO 
REPORT ON THE ADMINISTRATIVE AGENCIES SURVEY 

I, Introduction 
The 1943 Legislature directed the Judicial Council to undertake a 

study of the procedure of California administrative agencies and of the 
judicial review of their decisions. This delegation was contained in 
Statutes of 1943, Chapter 991 (Deering 's General Laws, 1944, Act 40), 
which reads as fallows : 

'' SEO. 1. 'l'he inereasing complexity of economic relation­
ships has resulted in a rapid extensiou of the field of adminis­
trative law, and a growing ueed for the development of an admin­
istrative p1·ocedure, particulal'ly· i11clnding the review of adminis­
trative decisions, that assuredly will afford adequate protection to 
the citizen i.vithout impairment or expedition iu the transaction of 
the public business. Much researeh in relation to the method and 
manner of the review of such decisions has been done by the State 
Bar of California, the American Bar Association, the Ameriean 
Law Institute, the National Conference of Comn1issioners on Uni­
form State Laws, and other agencies and groups. It 1s timely that 
the results of this research be correlated and applied to the problem 
as it exists in California and an adequate and comprehensive~plan 
formulated for submission to the Legislatnl'e for its consideration 
and action. 

"SEC. 2. 'l1he ,J urlicial Cotlucil is a nthorized and dirlected 
to make a thorough study of the subject, in a11 its aspects, of review 
of decisions of administrative boarrls, eouunissions and officers in this 
and other jurisdictions, .formulate a comprehensive and detailed 
plan by the council found suitable to the needH of this State, and 
report thereon with its recommendations not later than the tenth 
legislative day of the Fifty-sixth Regular Session of the Legislature, 
to the Governor and the Legislatnre, the report to include drafts of 
such legislittive mensnres as may Le calculu.tecl to curry out and 
effectuate the plan. rl'he council may include in its report recom­
mendations as to changes in administrative procedure which may 
not require legislation as well as those which will require legislation 
for their effectuation. 

'' SEO. 3. All departments, commissions, boards, agertcies, 
officers and employees of the State shall g·ive the Judicial Council 
ready access to their records and full iuformution and reasonable 
assistance in any matter of researd1 requirinµ; 1·econrse to them or to 
data within their kno\vledge or cont1·0J. '' 

A similar direction to the Judicial Council had beeu made by the 
1941 Legislature (Stats. 1941, Ch. 1190). No action was taken under 
the 1941 statute, however, because no funds ,vere provided for the 
necessary technical staff to carry out the survey (Ninth Report of the 
Judicial Council of California (1943), p. 5). 'rhis delegation of responsi-

[ 8] 
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bility to the Judicial Council, both in 1941 and againj943, :constituted 
only one part of a general legislatiYe interest in;the-fieldof administrative 
procedure. In 1941 the Legislature enacted Secs. 720~725.4 of the Politi­
cal Code, providing for the publication of aclmil1istJ;ative.rules and reguft 
lations in a publication to be known as the. California Administrative 
Code. The responsibility for carr.dng out this .program .was .vested in a 
Codification Board to which .the 1.n-1:-~ I1egislatqre.appropriated the sum 
of $70,000 during the period of l!J4;J.J945 (Stats.,1943, .Ch. 1060). In 
addition to the interest in administt·utive procedure which has recently 
been manitested by tl1e. Legislatul'e, t.he Attorney, General's office and 
the various State agencies thenrnr.lves have been active in the attempt to 
improve their pl'ocednl'e. rl'hfl Stnte Bur of California for several years 
hus hutl a very active committee Oil ndmiHistrative agencies and tribunals 
whieh hus earnestly s1·1u1iell tho pl'Oble111f:> of administrative procedure 
with refere1we to tlie Ualiforllia uµ;e1wiPs. 1 •• , •! 

'l'he Legi81nture '::-; l'l!t] lll'HL that all investigation of administrative 
procednre be made by the ,J1tdivi11l Cl>llm'.il is but a part of a nation-wide 
attempt to imprnve tlw opentl io11 or both Ii,ede1·aLand State agencies. 
'l'he studies HUH.le IJ~, gl'ot1pH in otlH•1· jui·isdictions have been examined 
and carefully e011sidered ju 1:ou 11eetio11 with the .Council's work. 'rhese 
studiei:i have ·been summu1·1zet1 in au appendix. to this report (See Appen­
dix B). Among the organizations which have .engaged in this. type of 
work are: the United States Attorney General's Oommittee-on Adminis­
trative Procedure, the American Bar Association; .. the. ,National Con­
ference of Commissioners 011 Uniform State Laws; a :staff working under 
Commissioner Hobert J\L Renjamj11 in New York, the Revisor of Statutes 
in lVIinnesota, the Ohio Aclmitti!'.itrative liaw Commission and the Illinois 
Administrative Praetfoe ,trl(.1 HeviL~W Com.mission. ,. : , 

A detuileJ statement of the methods used .. by the Judicial Council 
iu this survey hns Leen appended to this report (See Appendix B, p. 48). 
rl'he ground work ·was done by a 8pecia1 three-man committee of the 
Council eo11sisl".i11g or tTu:-it.ieo tTolm T. Nourse, Chairman, and Judges C. 
J. Goodell u.nd :Maurice 'L'. Dooling·, ~fr. In its work the committee was 
m;sistec.1 by a rese11rch staff umle1· the di t·ection of Ralph,N .. Kleps, of the 
Sun ll'l'uncisco Bar. 'l'his tit.aff l!OHHiHt ed of Jol1n. ,T. Eagan, who had 
previom;ly worked in e<i111iel•,t ion ,vith the Counoil 's revision of the rules 
on uppcml, B. Abbott OoldlH!J'g', who joined .the. staff on April 1, 1944, 
.following his ref:ire111ellt from tl1e l r. K At·my, and :Martin J. Katz. 

II. Scope of the Survey 

· :b,ollowiug the appointment of the committe.e and the selection of the 
research staff, the Conneil undertook a general investigation to ascertain 
the number nnd kind of administrative agencies in the State Government. 
A fairly cletailecl exumiuation of our statute law indicated that there are 
more than 100 ug-eneieH whi\\11 might possibly come.:wi~hil\ the Legisla­
ture's authorization to the eJudieiul Council. 

By the time this pt·eliminar,v investigation ,had been completed, 
approximately u year aml three mouths were left p'rior_to the meeting of 
the 1945 Legislature. It was apparent, therefore·, that the Council could 
not hope to include all of the ap:eneies of State Government in the present 
report. It was thought desh·able to select a I fairly large group of 
agenciPs which ,vere e11gagt\d in app1·oximately the same kind of opera-
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tions. Various factors were considered in making this selection. For 
example, many State agencies do not possess the power to regulate or 
control private activities in any ·way. 'l'ypical of such agencies are the 
State departments and officers whose duties are limited to the internal 
functioning of State Government or the ag·encies which have been 
created from. time to time merely for the pnrpose of assembling informa­
tion and making it available to other governmental bodies or to the public 
generally. Among the State agencies which do have the power to affect 
private rights, there are many whose activities are primarily legislative 
in nature. S1i.ch agencies generally have the power to adopt rules a11d 
regulations under which the public, or some segment of the pnblic, is 
required to operate. Because of the primarily judicial interest of the 
Couneil, jt wus thought that its most valuable enutribution ennld be made 
in t.he field of administrative adjudication rather than in the field of 
quasi-legislative action. lt7 or that reason 110 attempt hus been .made in 
this report to include the agencies which are primarily rnle-making in 
nature. _ 

Bven in the field of administrative adjudication, the Council dic.l 
not have time to make an over-all investig·a.tion and recommendation. 
'J'he adjudicating; po,;,ver of State agencies~ va:ries greatly and includes 
snch cliverse functions as those involved in the fields of taxation, work­
men's compensation, public utilities regulation and the payment of 
unemployment or social security benefits. Tt wa's not 1iossible to cover 
this extensive field of administrative activity in complete detail, and the 
Council considered it far more desirable to offer a careful and detailedk 
proposal with respect to a portion of the field of ad111inistrative adjudi­
eation than to attempt to cover the entire :6.eld with a general, less 
precise statute. It was determined, therefore, to select a _portion of the 
field of administrative adjudication which seemed most in need 'of 
improvement. 'This, the Council concluded, was the one occupied by 
the agencies engaged. in licensing and disciplining the members of the 
Yarious professions and occupations. rl'he decisions of such agencies 
have been challenged frequently before the California courts and tliis 
l.!'l'Olll) seemed to furnish the laro•est sing·le cate 0 ·orv of Stute n°·encies ~ 0 l::,1;1 • C""I I 

'l'he Council's survey of administrative procedure has been limited, 
therefore, to this particular type of administrative ucljrnlieutiou. 'l'he 
propo~ed legislation is designed to provide a solution for rnuHy of the 
diffit!ulties and injustices arising in the ndmini:::;trative licensing and 
disciplining of private citizens. 1'he theories underlying the Council's 
proposals in this limited field are susceptible, of course, of adaptation to 
other kinds of administrative action; and it is the Council's hope tllat 
this adaptation and extension of its wol'lt will be nndertak~n in the 
future. 

III. Legislation Proposed by the Judicial Council 
A. J~epartment of -'-4.dm-i>wisfrative Procedure ,ii. 

'J'he investigation conducted by the Judicial Council demonstrated 
that the greatest single defect in the present procedure of State admin­
istrative agencies is the lack of unif orrnity in their proceedings. The 
Council 1s survey indicated that an almost unbelievable diversity exists 
in the statutes under which the State's agencies operate, as well as in the 
practices of the agencies themselves, even where the administrative 

• The propo:,ed legislation is set forth in A11pcudix A, P1ut l. 
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function involved is identical. The major reason for ,this diversity, in 
the Council's judgment, is the·fact that no single, State department has 
been charged with the duty of devoting contiµuous; expert attention to 
the operation and procednre of the State's administrative agencies. 
This problem has been noted in other jurisdictions also, and has been 
met by the recommendation that a department of government be created 
to devote constant attention to these problems. , Thus, the report of the 
United States Attorney General's Committee on Administrative Proce .. 
dure and the Benjamin Report in New York recommended the creation 
of a department of administrative proeedure. The Judicial Council has 
adapted this suggestion for use in Cali t'or11ia and has suggested a statute 
converting the existing Department of Professional and Vocational 
Standards into a. Department of Admini.strative Procedure (See Appeu~ 
dix A, Part 1). . 

rrhe st.atute proposed hy the Comwil has two major purposes: (1) to 
provide for the mmtinue.d improvenwnt oE ndministrative procedure, and 
(2) to muintain u staff of qnnlifil,d henri11g officers available to all State 
agencies. '!'he need for n co11ti1n1111g study of· administrative proce~ 
dure is apparent from the present investigation. undertaken by the 
Council. 1\1:any other State agencies and many other kinds .of adminis .. 
trative action will require similar analysis and improvement, and there 
will be a continuing need for such work in the light of the new problems 
which are constantly arising and the new agencies , which are being 
created. Under the administrative procedure act recommended by the 
Council, State agencies are required to use qualified hearing officers in 
their adjudicatory proceeding-s. l\funy agencies have neither the volume 
of business nor the funds to warrant tlte employment of full-time hearing 
officers. Moreover, agencies may :from time to time require the services 
of hearing officers in addition to those regularly. employed. The Coun­
cil's proposal contemplates, therefore, that the Department of Adminis­
trative Procechll'e shall maintain a pnuel of hearing officers available for 
use by the various State ageneics, 'l'hese officers, will also be available 
to continue the study of means of improving administrative procedure. 

In workiug out this proposal a number of possibilities have been 
considered. It was recommend eel hoi-11 by the United States Attorney 
Generul 's Committee and by tho Benjamin Report that a new department 
be created. rl'he ,lmlieial Cou11cil (:01wlnded · that ·no new agency is 
reqnired1 bnt that thei:m duties should he vested in one: of the present 
agencies of State Government. 'rhe ch1ties contemplated under this 
proposal could, of course, be de1cgatecl to one or more .existing' agencies, 
such as the Department of Justice, the Legislative Cou.ns~l or the.Judicial 
Council. Each has had experience in some phases of the work required, · 
bnt other phuses might lie incom,iste11t or in conflict,with jts :Primary 
duties. The Department of tTustice now lias the duty _of prosecuting 
eases before mu.ny agencies nlHl it won111 he difficult to achieve a separa~ 
tion of functiom1 between the pl'oseeutiug deputies and hearing deputies. 
Even if separation was achieved in fact, the appearance of unfairness 
would remain if both prosecuting and hearing :functions were vested in 
the same department. The Legislative Counsel is engaged almost exclu .. 
sively in problems of legislation, and it would require a far~reaching 
expansion of his functions and his staff to bring the problems of admin~ 
istrntive procecln1·e ,vithi11 hiH field of l'esponsibility. Similarly1 the 
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proceedings (Sec. 22)·. An agency is without power to reconsider a 
decision unless that right is given by statute, and most of the California 
agencies do not possess the power now. 

In order to prevent an overlapping o:f jurisdiction between the 
courts and the agencies the power of reconsideration is limited to the 
period before the agency order becomes effective. As previously 
explained, this period normally will be 30 days but tl1e agency may 
shorten it. Any party may petition for. reconsideration, or the agency 
may make an order on its own motion. If reconsideration is granted, 
the proceedings are similar to those in a case where the agency decides 
contl'ary to the hearing officer's proposed decision. It is contemplated 
that the ag·encies will consider all petitions for reconsideration, but if 
the petition is filed too late or for some other reason an agency fails to 
act, the petition is deemed denied. 

After a decision has become effective the ag-ency may want to reduce 
the penalty or reinstate the respondent. Special statute~ of different 
types now e.nv:er these possibilities in connection with a few of the 
agencies. Most of these specific statutes were designed to meet par­
ticular needs and should be retained. It was con~luded, however, that 
a general provision to apply to the other agencies would be desirable 
(Sec. 23). In order to prevent constant applications for reinstatement 
or change in penalty, the provision is ma.de that at least a year must 
elapse between the effective date of the decision and an ap.plication or 
betiiveen successive applications. The proposed statute also contains a 
provision that the .Attorney General shall be noti:(ied of the filing of a1f 
application and may argue the matter. The Attorney General repre­
sents the interests of the people of the State and his constant contact 
with agency cases should enable him to determine whether any public 
policy militates against tl1e reinstatem~nt of a particular applicant. 

C. Judfoi'.al Rev·iew of Adrn·inisfrative AcUon * 

Some solution of the problems involved i11 the judicial review of 
administrative action was specifically requested by the Legislature. 
An analysis of these problems is contained in an appendix to this report 
(See Appendix B). The legislative measures recommended in this 
report, it is believed, will do much to clarify the situation. It is true 
that there are numerous constitutional obstacles to action by the Legis­
lat.nre in this field and, in the past, few statutes have attempted to deal 
with the judicial review of administrative action. These statutory pro­
posals are limited to the field of administrative adjudication, but they 
wilI apy>ly to all quasi-judicial administrative proceedings whether they 
arise under the proposed administrative procedure act or uot. Thus, 
the proceedings of both local and state-wide agencies cat't be ·reviewed 
by this procedure though the seope of the review may not he the same in 
each case. , 

'l'hese proposals do not depart from the procedural pattern laid 
down by recent court decisions, and the proposed statute specifies the 
details of procedure for judicial review by the writ of mandate. The 
proposals do not purport to be a complete solution to all the problems of 
judicial review. Indeed, the steps which have been recommended by 
some, as for example, the use of a simple statutory proceeding in place of 

* Th~ proposed legislation i;; si,t forth in Ap11endix A, Part 3. 
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the extraordinary writs, do ·nQt seem feusible in view of the limited power 
which the Legislature has to act in this field. 

The major proposal consists of an amendment to the sections of the 
Code of Civil Procedure dealing with the writ of mandate. Without 
affecting the historic uses of the writ it is suggested that, by the addition 
of a new section to the statute, the Legislature could prescribe the 
details of procedure where the writ is used for reviewing the adjudica­
tory decisions of administrative bodies. One of the strongest arguments 
in support of such a proposal is contained in the concurring opinion in 
Sipper v. Urban, in which Justice Schaner says:' 

"As to the legislative constitutional problem previously mentioned, 
[the Constitution] . . . does not preclude it from setting np 
a form or forms of procedure in the nature of the mandamus review 
which has been developell. So long as it does not add to or subtract 
from the courts, constitutional JWWlH'S, express or inherent, it may 
1n•escribe regulations whfoh wcrnlcl C\CHlstitute a guide for the public, 
the administrative offlecri:;, nrnl tlto eonrts. It should not be neces­
sary fo1· this court to ltuve to i111p1·ovhm rules of procedure for review 
of the decisions of nny of the !:ltW(:l'al boards of the State, as is 
trenched upon in the Dure case, yet ilie need for such rules is patent. 
It seems highly 1rrobahle that nrnny of the seemingly arbitrary prac­
tices of such agencies nncl many <rP the claims of injustice to indi­
viduals would be obviatec1 if thet·e we1·e legislatively established 
standards and plans of procedure governing both the initial pro­
ceedings and the 1·eview thereof, known alike to the courts and 
boards and known by or available to the public~ Not the least of 
the beneficiaries of such legislation would be the .boards and officers 
themselves, most of whom a1·e striving diligently and conscientiously 
to serve the public despite the uncertainties of the procedures whfoh 
they have attempted to follow and to which· they .have been sub­
jected." [22 Cal. 2d 138, 151, 137 P. 2d 425, 481 (1943).] 

The suggestecl amendment to the Code of Civil Procedure would be 
numbered Section 1094.5 and it is set forth in Part 8 of Appendix A in 
this report. The proposal is limited to cuses involving administrative 
adjudication, and provides that the cnse shalt be heard by a judge 
without a jury. The record of the atlmini~trative·proceeding is made 
available to the court nnd tho expense ot1 preparing the record is recover­
able aa costs by the successful party. '11he questions which are to be 
oonsidered by the co111·t upon such review ure specified at length and are 
modeled upon the statutory provii;iom~ suggested by other studies as well 
as upon tlte cm~o luw of thi1:1 Rtnt.e. '!'hoy include the questions: whether 
the board haf:I exceeded its jnristlietion; whether there was ·a fair. trial; 
whether the board proceeded in the manner which the law requires; 
whether its orcler or decision is supported hy the findings and the evidence 
addllced at the hearing. Where a clrnllunge is made to the adequacy 
of the evidence to support the determiuation a -dual ,provision is made. 
Provision is made for the cases in which the eourt ha~ the power to 
exercise an independent judgment on the evidence and also for the cases 
in which the court merely examines the record to ascertain whether the 
decision is supported by substantial evidence. 
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This proposed amendment to the Code of Civil Procedure authorizes 
the court to remand a case for further consideration by the agency .in 
the light of new evidence or, in cases in which the court can exercise an 
independent judgment on the evidence, it authorizes the taking 0£ :the 
new evidenee in court. The judgment e'.ntered by the court may order 
that the administrative decision be set aside or the court may affirm the. 
a<lministrative action by refusing to issue the writ. In setting the case 
aside the court may order that it be reconsidered by the board in the 
light of the court's judgment, but provision is made that the court should 
not attempt to control the discretion which is legally vested in the agency 
iu ordering such re.consideration. · Finally it is proposed thnt, pending 
the determination of the proceedings for jndieial review, a stuy of the 
administrative order may be granted by the conrt in which the action jg 
pending. 1.'he statute provides, hmvevei\ that no such stay shall be 
imposed or continued where it is ag·ainst the public interest. 'J.lhis last 
provision is intended to cover cases in which the court is satisfied that, 
because of the particular factual situation, the administrative order 
should be co11tinued in effect pending the outcome of the proceeding for 
judicia} review. . 

In addition to the gene1,al amendment to the Code of Civil Procedure, 
the proposed administrative procedure act includes a section designed 
to cover the particular proceedings to which that act applies (Sec. 24). 
Review of such proceedings is to be had by tlie wrif of mandate and the 
petition is required to be filed ·within 30 days after the agency's power 
to reconsider its decision expires. Thus, the a9ency's decision wil~\be a 
final one and the administrative process will be complete. 'fhe statut~ 
provides, however, that the right to judicial review is not lost by a 
failure to petition for reconsideration. 'rlie Council decided that the 
established policy requiring· the exltanstion of ndmfoistrative r~medies 
js adequately safeguarded by the requirement that the administrative 
proceeding must be completed before the right to judicial review exists. 
'l111e proposed section of the administrative proeednre net specifies what 
a complete record of the administrative p1·oceedi11g consists of, bnt per­
mits the petitioner to desjg11ate ·whatever portion o:f the record he chooses 
to submit to the court. 'l'he agency can submit the rest of the record or 
the court can order that it be submitted under the proposed Sec. 1094.5 
of the Code of Civil Procednre. A provision is made for an extension of 
the time for filing the petition for mandate where the ugeney delays in 
preparing the record after it has been requested by the petitioner. The 
agency is also permitted to file the original of any dopumeut in lieu of a 
copy thereof. . 

The proposals in the field of judicial review are in substantially the 
form in which they were submitted publicly in a tentative draft. , They 
have received general approval from the agencies and from· members of 
the ba1· ancl the Council believes that the enactment of these recom-: 
mended statutes will produce a substantial improvement in our present 
procedure for the judicial review of administrative orderi:; and decisions .. 

IV, Conclusion 

There are many problems in California administrative procedure_ 
untouched by the Judicial Council's survey or by its recommendations 
to the Legislature. Some of these problems may be more important or 
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more complex than those 1'1]lich have already been-examined. The recom­
mendation that a Department of Administrative Procedure be estab­
lished in the State Government is intended to ·provide a means for their 
ultimate solution but it might be useful to- outline briefly ,the extent of 
the work which remains to be done. 

·. 'First, there are the fields of administrative•iactionJ in which no 
investigation has been made by the Council.·.1It has already been pointed 
out that no attempt was made to cover the quasi-•legislative activities of 
State agencies. :B.,air procednre requires adequate publicity for adminis­
trative regulations and an opportunity for, those who are affected to 
challenge their vn1idi1y. 'rhe Lriµ:islat11re has n1ready provided for the 
publieation of nclminiRtrntive r11les uncl regulations,in this State but the 
procednre. by whieh they a1·e iulopt.Pcl and t.he proced.ure for challenging 
them before tho nge11ey or 1 he c011rts rlPsr!rve careful study. Many types 
of administrative ncljndic·ation wero not covered by the Comrnil 's w01·k, 
either because the fmrn1ion in volvctl wns not compara.b]e to the discipli­
nn,ry proceedings of li(~rwd11g hoards 01· because of the organization of 
the particular hoar(l. rl'hus, no attempt wns made to cover preliminary 
investigatory prc~cee<1ingH, ro11ti11e examination procedure, informal 
adjudications, or the forrnnl nd.indfontions of such agencies as the Indus­
trial Accident Commi1,sio11, the HaHl'oac1 Commission-, the State Personnel 
Board, the California Jamployment Stabilization Commission and many 
others. The omission of these proh1em8 and these agencies from the 
Council's survey was a limitation imposecl by practical considerations 
,ind did not result from the coH(•.lnsion thnt no improvement was needed. 

Second, there are many problems ,vhich are not strictly procedural 
in nature. In the conrse of the Council's survey it was discovered that 
many statutes prescribe very indefinite or inadequate grounds for admin~ 
istrative action. Thus, the statute nn<ler which the State Board of 
Accountancy operates provhles merely that a certificate may be revoked 
'' for canse. ' 1 'l'herc is donbt as to the validity of such a provision and 
a natural reluctance on the part of the agency to exercise its powers, 
with a consequent loss ol1 p1·ot.eetiou tot !in public. Similarly, the power 
vested in the State's ag-L~neies docs not. follow any standard form, some 
having only the power to revoke without the power of suspension, pro­
bation or roprimnurl given to otlic1· ngt't1cies exercising the same kind of 
fnnetion. 0110 snch power iH the power t.o suspend a licensee temporarily 
pending tho cletcrminnt.ion of hiH <~1u-m by the agency. Many State agen­
cies urged that, ~mch u provision he i1ll'.orporated in the Council's recom'.' 
mendations to tl1e Log-ii:;laturo upon tho ground that no power exists in 
many agencies at present to put a particular licensee out of operation in 
an aggravated case soon enough to protect the public interest. This 
power involves far more than a problem of administrative procedure 
and it was concluded that, while tho Council's recommendations would 
preserve any existing power of temporary suspension, any agency desir­
ing such powers should secure them by specific legislation. 

Finally, work remains to he done upon certain problems within the 
Judicial Council 1s particular field of responsibility. The use of the 
extraordinary writ of mandate as the means for judicial review of admin­
istrative adjudication in Oali:fornja inevitably raises the question of the 
adequacy of our present procedure h1 this field. The Council included 
in its tentative draft a pro11osec~ constitutional amendment authorizing 
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the Legislature to create a single form of special proceeding by which 
the extraordinary writs of mandamus, certiorari and prohibition could 
be obtained. This was intended as a procedural change only, for the 
purpose of adapting the code concept of a single form of action to the 
field of the extraordinary ·writs. The Judicial Council concluded, howw 
ever, that it should not be proposed at the present time and as part of the 
present report. Such a proposal affects the use of the extraordinary 
writs in many fields other than that of administrative procedure, and 
the present study does not constitute a sufficiently comprehensive back­
ground upon which to rest the proposal. In addition, there is the possi­
bility that legislation drafted after further study, without a constitu­
tional amendment, might accomplish most if not all of the necessary 
reforms in our writ procedure. 
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ADMINISTRATIVE AGENCIES SURVEY. 

APPENDIX A. PROPOSED LEGISLATION 

PART 1. Act Creating a Department of Administrative Procedure 

rrhis proposed net would convert the present Department of Profes­
sional and Vocational Standards into a Department of Administrative 
Procedure. The new department would carry on all the functions of the 
present department and, in addition, would be charged with the duty of 
maintaining a staff of hearing officers for the use of State agencies and 
with the duty of continuing the improvement of administrative proce­
dure in California. 

An act to amend Section.~ 23, 23.5, .100, 102, 150, 158, 203, 204, 400, 401, 
402, 403, 404, 1601, :2100, 2701, 3010, 3146, 3148, 3151, 4000, 4063, 
4070, 4800, 5000, 5510, 6500, 6702, 6710, 6721, 7000, 7301, 7501, 7503, 
7601, 7608, 850.1, 8702, 8910, 1a501, 1.9004, 19030, 19031 of, and to add 
Sections .110.5 and 110.6 'lo the Business and Professions Code, relat­
ing to the mnvloym.cnt of I, cm·inu officers and the continued study of 
acl·m,.,:m:strat-ivc vroceclnrc. 

The. people of the State of Californ·ia do enact as follows: 

SECTION 1. Section 23 of tho Bmdness and Professions Code is 
amended to read as follows: 

2a. "Department," n11Iess otherwise defined, refers to the Depart­
ment of Administrative Procedure. 

SEO. 2. Section 23.5 of the Bmdness and Professions Code is 
amended to read us follows: 

23.5. "Director," nn1es8 otherwise defined, refers to the Director 
of Administrative Procedure. 

SEC. 3. Section 100 of t.l1e B11si11ess and Professions Code is 
amended to reacl as follows: 

100. There iH in the State Oovt~l'mllcnt a 'Department of Adminis­
trative Procedure. 

Srw. 4. Section 102 of the Business and Professions Code is 
umencled to rend as follows: 

102. Upon tho recp1est or a11y lioard regulating, licensing or con­
trolling any prof.e1:1sio1111! 01· vo1'.ni.io1rnl oc(mpation created by an initia­
tive nut, the Dir(lc1or of 1\clmi11islrc1Live Procedure may take over the 
dutiel3 of tho bonrcl unde1· U1e s11111e l!011clitions and in the same manner 
as provided in this code for ot.her bun 1·cl8 of like character. Such boards 
shall pay a proportionate cm~t of the administration of the department 
on the same basis nH is charge<l othe1· boards included within the depart­
ment. 
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APPENDIX A~ PROPOSED LEGISLATION 

PART 3. Act Providing Procedure for Judicial Review 
by Mandamus 

45 

This proposed amendment to the Code o:I: Civil Procedure sets forth 
the procedure by which judicial review can be had by the writ of man­
date after a formal adjudicatory decision by ,any administrative agency. 
It would apply specificall;y to cases arising under the Administrative 
Procedure .A.ct (Part 2 of this appendix), but would also apply to the 
quasi-judicial proceedings of locH l administrative agencies. 

·' . 

An act to add Reotion 10.94.5 to ill c Code of Civil Procedure, relating to 
the juclicfol feview of admi1dstrati'.ve decisions. 

The people of tho Rtatc of f!nl.ifornfo clo enact as follows: 

SEOTJON l. Rr.ction 1 OD-1-.fi is 11.clclnd to the Code of Civil Procedure, 
to read: 

1094.5. (a) Vvherc the wl'it is issued for the purpose of inquiring 
into the valiclity of any :final aclminist.rative order or decision made as the 
result of a proceecliug in ·whieh by lnw a hearing is required to be given, 
evidence is required to be taken and discretion in the determination of 
facts is vested in the inferior tribunal, corporation, board or officer, the 
case shall be heard by the court sitting without a jury. All or part of 
the record of the proceedings before the inferior tribunal, corporation, 
board or officer may be filed with the petition, may be filed with respond­
ent's points and authorities or may be ordered to be filed by the court. 
If the expense of preparing all or any part of the record has been borne 
by the prevailing party, such expense shall be taxable as costs. 

(b) The inquiry in such a case shall extend to the questions whether 
the respondent has proceed eel without., or in excess of jurisdiction; 
whether there was n fair tl'ial; aml whether there was any prejudicial 
abuse of discretion. .Abmm of dism·etion is established if the respondent 
hns not proceeded in the manner required by law, the order or decision 
jg not supported by the findingR, or the findings are not supported by 
tho evidence. 

(c) Where it h-1 claimocl thnt t.ho fi11clings are not supported by the 
evidence, in enscs in whfoh the conrt. is authorized by law to exercise its 
independent judgment on the evi<lence, abuse of discretion is established 
if the court determines t.hnt the finclings nre not supported by the weight 
of the evidence; ancl ·in all other easeH abuse of discretion is established 
if tho court determines thnt the firnlings are not supported by substantial 
evidcmco in the light of the whole recor!l. 

( d) Where the court finds thnt there is relevant evidence which, in 
the exercise of reasonable diligence, could not have been produced or 
which was improperly excluded at the hearing before respondent, it may 
enter judgment as provided :in subdivision (e) of this section remanding 
the case to be reconsidered in the light of such evidence; or, in cases in 
which the court is authorized by law to exercise its independent judg­
ment on the evidence, the court may admit such evidence at the hearing 
on the writ without remanding the case. 
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(e) The court shall enter judgment either commanding respondent 
to set aside the order or decision, or denying the writ. Where the judg­
ment commands that the order or decision be set aside, it may order the 
reconsideration of the case in the.light of the court's opinion and judg­
ment and may order respondent to take such further action as is specially 
enjoined upon it by law but the judgment shall not limit or control in 
any way the discretion legally vested in the respondent. 

(f) The court in which proceedings under this section are instituted 
may stay the operation of the administrative order or decision pending 
the judgment of the court, provided that no such stay shall be imposed 
or continued if the court is satisfied that it is against the public interest. 
If an appeaUs taken from a denial of the writ, the order or decision of the 
agency shall not be stayed except upon the order of the court to which 
such appeal is taken. 
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PART 3. AMENDMENT TO THE CODE OF OIVIL PROCEDURE 

JUDICIAL REVIEW OF ADMINISTRATIVE ACTION 

1. California Statutes and Practice, and 

2. California Cases 

The Qalifornia Coust.itntion impo::-;es definite limitations with respect 
to the procedures whh·h m·t~ available for the judicial review of adminis­
trative aetion, nnd therefore most stntnte>s are noncommital on the subject. 
:Mnn~· stntntes nI'l' ~ilt'11t ( Chiropnidit•. D1mtal 1 Medical, Nnrse, Optom­
etry, Phnrmac~·). Borne JH'lwidt~ thnt nn administrative decision is "sub­
jet•t to reYie,w" ( l\mtriwtor~. Pt'st Control)i "subject to examination 
in the t•onrt~ n { ..-\ rl'liitt•l'tm·nl). "~ub.it't•t to snch review ns is permitted 
or authorized h)· lawn ( Iusurn11t•t•l, lit' is subject to "judicial review in 
aeeordRih:e with lnw.' i ( Ht'al I,J::;tntt•. Veterina1·;v, Yacht). Statutes 
have JH'OYidt?d that rt•,-it'\\. mu.,· be had b:v commencing "an action to 
compel nppronll" ( Ostt•oputhil·) or by n "proceeding in a court of com­
petent jurisdi<:tion" whil'h ·· is gon'r11ed by the Code of Civil Procedure" 
( Cosmetolo!!y). In l'er·tain L'ase, the Leg-islature has attempted to desig­
nate the proeedure to be used by spel'ifying the ,vrits of review, mandate 
or prohibitilHl t Corporation,). at1d in one case a statlite has provided 
that the det•isiou of a bo;_H·ll as to examinations shall not be "subject to 
reYiew by any court or other authority" (Nurse) .. 

Generally speuking, writs of mandate and equity aetions are used 
most .frequently to ~t'l'lll't~ ,im1ieinl review of administrative action. 
Actions for tfol'ln1·ntor.\· relil'f nntl writs of review are nlso nsed, as are 
specifie proceetlinµ::,{ (l.esig·nnted h.,· thl' Legislature in particular. cases. 
'rhe power of the eourts to determine any justiciable issue properly 
brought before them often furnishes the basis for judicial review in 
sitnntion~ wlwr·e 1 hen~ is no stntutor)' provision as to the judicial review 
of. uclminiRtrntin• i11•tion 1 01· wht>rP the proceclnre desig-nated by t.ho 
Lei:dslntnl'e t~n11 11ot ht• 11sed 11011st it 11tio11n11y.2 

• Genernl Iimitatiom; imposed h.,, the eourts require that proceedings 
for reviewing administrative action be brought within a reasonable time 
(where none is 8pccified by statute) .3 Similarly the courts have imposed 
u general 1imit11tio11 11 po11 1 he l'iglit. to jnc1icial review which requires 

1 Hm1ing1m11 l\lf){. Uo. r. Culif. l•~mplo,v. Comm., 17 Onl. 2<1,821; 100 P. 2d OB5 
(1041). 

ll HiJlper v. llrh1111, :.!:! < 1111. :.!1! 1:tH, 1B7 P. ~11 425 (1943); Hogg v. Real F)atnte 
Oommis1-1ioner, M Cul. Avp. 2<1 712, 1 :.m P, :.!d 70!) (1942). '. 

_8 Orwitz v. Honrrl of ])enlul 10xnmiiwr~, G5 Cnl. App.· 2d ,888, 182 P. 2d 272 
(1!)4:-!) ; Cumpbell v. Cit;\' of Lo1-1 .An141•l<1H, -17 Cnl. App. 2d 310, 117 P. 2d 001 (1041) ; 
Pacheco v. Clark, 44 Cal. Atil). 2d 147, 112 P. 2d 67 (1941) ; see Brown v. State 
P£'rsonnd Bou rel, 43 Cnl. AJlp. 2d 70, 110 P. 2cl 497 (1941). · 
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that any administrative remedy provided must be exhausted as a pre-
requisite to such review.4 . 

Actions at law. The action at lavl" for damages has been regarded 
as one of the well-established means for reviewing administrative action.fl 

There has been very little use made of this procedure in California 
as a means for revie,ving· or ehecking ad1ninistrat.ive action because of 
the limited jssues which may be presented. The action will not lie where 
the administrative officer or agency has acted within the limits of discre­
tionary power, whether that discretion be legislative or judicial in 
nature. 0 The fasues which can be presented where discretionary action 
is involved are limited to excess of jurisdiction on the part.of the adminis­
trative officer or agency or alnu;e of cli8eretion,7 and if the excess of 
jurisdiction results from the unconstitutionality of the statute under 
which the officer has acted, immunity from liability exists for him under 
the provisions of Government Code, Sec. 1955. 8 Negligence in the per­
formance of ministerial duties impo8eB cdvil liability upon administra­
tive officers, but in the fie]cl whieh is being <innsidered here discretion is 
nearly always involved in the acts of the administrative officer or agency. 
For these reasons, the civil action for c1arnages can not be considered as 
an effective means for reviewing quasi-legis1ative action by administra­
tiYe agencies in California, and there is no indication that it has been 
nsecl to any great extent in actual practice. ,, 

rrhe principles which have been discussed concerning ,use of the 
civil action for damages as a means of reviewing quasi-legislative acts 
of a<lministratiYe agencies in California. appl)' geneJ·a1ly to its use where .. ,i 
quasi-judicial administrative acts are involve<l. rrlrns, where diset·e-

~ 'l'his requirement hns hPPII 1111plir.d to n1 rinm; proceed in~:,; fo1J securing judicinl 
review: mandate-Abelleirn "· Distriet Colll't \if Appt•Hl, 17 Cnl. 2d 280, 100 p·, 2d 
lH-2 (1941) ; injunctii:m-1\letcnlf v. County of Los Ang~les, 24 Cnl. 2d 267 148 P. 
2d 645 (1944) ; declaratory judgment-Imp. l\IuL Life Ins. Oo. v. Cuminetti, 159 Onl. 
App. 2rl 501, 130 P. 2d mn (Hl-!3) ; action to compel oheclience of 1111 ndministrutlvc 
suhpenn-Hill v. Rrishnne, 66 Cal. App. 2d __ (GG A. C. A. Hi), Hil P. 2d 578 (1044) ; 
trial de novo-Collier & Wnllis v. Astor, 9 Cul. 2d 202, 70 P. 2d 171 (1037). 

The requinnncut of exhaustion of aclmiuistrativn rmne<lies hus been npplicd 
hoth to the situation in which the ndministrutive action is incomplete (Abellefrn v. 
Disrict Oourt of Appeal, supra; :M11tcovich v. Calif. lDmplo;\"nrnnt Com., 04 Onl. App. 
2<l 40, 148 P. 2d 118 (1044)), and to the sit'uation in which there wns n failure to 
take some permissive rrrocetlural stel) although the administrative action hecnme finnl. 
(Alexnnder ,·. :State Personnel Board, 22 Cnl. 2d ms, 137 P. 2d 433 (1943} .) The 
]utter rnsu n1iplied tlH' rcqnir!'nrnnt even though the ndministrntive remedy (n 
r<'he:1rillg-) was 11e1·missiYe, not mandatory. A lntC'l' cnse r<'fused to np11ly this rule to 
a permii:,sive rehearing 1irovirled by a mtmicipul clmrh!r upon tlHl ground thnt a rchenr­
ing can not he 111:l<l to b(' u .iurisdictionlll pren~quisit.e to juclicinl review where an 
administrnti\·e refusal tu net, rather thnn ndve1·se n(lrninistruth-e nction is involved. 
(Wnre v. Retirement Ifonrd, Ci5 Cul. App. 2d __ (GG A. O!A. 1064), 151 P. 2d 54H 
(1944) .) The doctrine does not bnr jucliciul nction, l11iwm·er, where the Legislature 
hns prodc1N1 nltt!l'nntive method!:! for testing- the vnliditr of ndministrnth•e nctlon. 
(Scripps, etc. IIospitnl v. Cul. Em11. Com., 2-! Gnl. 2d GOO, 151 P. 2tl 100 (1044).) 

1t has bet•n snicl tlrnt Ille l'xh1111i:.l"ion uf n1lmlnh;lrntivci re111e1lies is reqHlred 
t'\'t'll though tltt~ n1lmini.slrntive acl.ion is clwlle11g-1•1l on ,inrisdicl.ionnl or constit.utionnl 
grouwls. (U. S. A., Growers A. Com. v. Snprt•ior Oourt, 19 Cul. 2d 180, 120 P. 2d 
26 (HJ-4-1) ; hut 8l'e Van G:rn1m£'ren v. City of Fresno, ril Onl. .Ap11. 2d 235, 124 P. 
~ii 621 ( 1!,42) . ) 

5 A tty. Gen. Hep., p. 81. 
0 David, "Tort Liability of Public Officers" (1039) 12 S, C, L. Rev. 127, 149, 

2GO ; 21 Cal. J ur. :)08, et seq. 
7 David, supra, note 6; 43 Am . .Tur. 80, et seq.; (1933) 85 A. L. R. 298. 
8 Formerly Civil Oode, sec. 8342; see'J.>aviil, .rn.pra., note 6, at 148. 
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tionary administrative powe1· of a quasi~judicial 1in:3it11re is involved, 
the review by tmch an action is limited to actstin ex~ess, of jurisdiction 
and acts which constitute un abui:te of discretion.9 ,,, 1 The action for 
damages has not furnished a practicable rneans;-therefore,!£or reviewing 
the quasi-judicial nctiollH of aclministrntive officers ;and .it. has not been 
used in Oa1if01.·nia. . . 

Eqitity injunction and dcclaratm·y judgment.. .The inftdequacy of 
the action at law as a means for reviewing administrative action led to 
the use of the suit in equity, and this procedure has been characterized as 
the common remedy in the United States for relief against administrative 
action. 10 The right to obtain relief in equity; against· administrativ,e 
action depends, as in other cases, upon the inadequacy, of other remedies 
and the establishment of inopa.ruhle injury.1~J:,,In. addition, the avail­
ability of the remedy is affected by the provisions of section 526 of the 
Code of Civil Procedure, and section 3423 of the Civil Code,:both of which 
provide: 

"An injunction can not be grnntecl: • ,: • • ( 4), To prevent the 
execution of a public statute by officers ·of.the 1law1 for the public 
benefit. • . "' * ( 6) To prevent the exercise of a p'u.blic or private 
office, in a lawful manner, by the person in possession; (7)· To pre~ 
vent a legislative act by a municipal corporation~",' · 

These limitations upon the power of ecp1ity courts to grant injunctions in 
certain cases have been sustained by the cburts,. either as legislative 
1·estatements of familiar principles of equity- or as·-limitations which 
nffect the rights of the im1ivWnu18 rather than·the.·power of the courts.12 

'I'hese statutory limitations npon the power of equ~ty courts have been 
held not to apply in Califor11ia when the legislation involved is invalid, 
upon the theory that the statutory protection .against.injunctive action 
was intencled to apply only in favor of valid legislative action, and this 
exception applies to both orc1inances and statutes which are unconstitu­
tional.18 Thus, where a challenge iA mnde to the constitutionality of the 
statute or ordinallce under which the administrative agency is acting, or 
where it is claimed that the statute or ordinance .(though constitutional 
generally) is unconstitutional as applied by the-administrative agency, 
the remedy of an equity injunction is available:on behalf of the aggrieved 
party.14 It has also been held that the remedy; of an eqti:ityinjunction is 
available to an aggrieved party, even though· .. a. constitutional statute is 

·~, ~ • J I • ; • • ' •• I . 'i I • . 

unnlterino v. l\foson, 88 Cul. 4-17, 2~ P. rmo (1800) ;.Downer:v,,Lent, 0 Oal. 04 
(18!'56) i Jones v. HichnrdHon, 0 Onl. App. 211 057, 50 P.· 2d, 810. (10815); see David, 
s11pr11, note 0, at 200, 270, , , ..... , u,;, ,.l ., , .,, 

. 10 Atty. Oen. Rep., p. 81; 42 Am. Jur. GG7; cf. 14 Oal,,Jur. 200-205. 
11 1\fotculf v. Count..,, of Los AngeleA, 24 Onl. 2d ,267,;148 P, 2d 645 (1944); 

Donn to v. Honril of Hurher IGxnmlnPl'H, tiH Cnl. App., 2d 016, 188 P. 2d 400 (1048). 
ta Reclnmntlon Dh1trict No. Hi00 v. Su1rnrior Oourt, 171 Oal. 672, 154 P. 845 

( lOlO). ' l I ''' '', : . ' , 

iawhcel(ir'v. Herbart, 1r•2 0111. 224, 02 P. 8581.(100'1),:, Buenemnn v. City of 
Snntn Bnrbnrn, 8 Cul. 2d 4001 Ori P. 2d 884 (1087).: Of •. ~eclamation,District No. 
lriOO v. Superior Court, s11prci, nole 12, in whir.h the court points out that in some states 
these statutory limitatiom1 upon the power of equity are held to 11pply even though 
the statute is unconstit11tion111. ., .• .,.,., , ! , • , 

14 Onlif. Drive-In Restirnrunt Assn. v. Clark, 22:0al.. 2d 287, 140 P. 2d 6157 
(1048) ; Ruy v. :Yarlrnr, 15 Cnl. 2rl 275, 101 P. 2d 665 (1040). 
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involved, if the ad1:ninistrative order issued under the statute is in fact 
invalid.15 It follows therefore, that in such a proceeding for an equity 
injunction against quasi-legis]ative action the scop~ of the court's investi~ 
gation extends to the question 0£ the validity 0£ the statute or ordinance 
and also to the question of the validity of the administrative action taken 
under the statute. 

The foregoing discussion deals with the availability of an equity 
injunction apart from any special statutory provisions. Occasionally, 
however, the Legislature has provided specifically that injunctive relief 
shall be available to review certain types of administrative action. 
Iq such cases,· the normal prerequisites to· obtaining injunctive relief 
would not have to be established and presumably the scope of review 
1vonld extend to any issues concerning the validity of the administrative . 
action.16 

Equity injunctions have been used as a means of reviewing qnasi­
jndfoinl action h1 California·, subject to the requirements of irreparable 
injury, inadequacy of other remedy, and to the statutory limitations 
mentioned under the review of quasi-legislative action where the enforce­
ment of a public statute is involved. Oases have held that the remedy of 
an equity injunction is not available where other remedies are adequate.17 

The courts have held that the provisions of Civ. Code, See. 3423, and Code 
Civ. Proc., Sec. 526 pTohibit the is[;!uance of an injunction to restrain 
the enforcement of a valid statute.18 In California these statutes do not 
prevent the issuance of an injunction where the statute is unconstitu­
tional or where, though constitutional, the administrative agency 01} 111 

officer proposes to apply it in an unconstitutional m~nner. These issues 
can be raised by bringing an equity action. 19 Tn the judicial review of 
quasi-judicial action, ho,ve-ver, the eqnity injunction has apparently not 
been used as a means of investigating whether the administrative agency 
or officer is acting within the authority granted by a valid statute, unless 

16 Challenge Creum etc. Assn. v. P~rker, 2R 0111. 2d 137, 142 P. 2d 737 (1043) : 
Brock v. Superior Court, 11 Cal. 2cr 682, 81 P. 2d 031 (1938) ; Agriculturnl Prorate 
Commission v. Superior Court, 5 Cnl. 2d 550, 55 P. 2d 405 (1036) ; Agricultural Pro­
rate Commission v. Superior Court, 31 Cal. App. 2d 518, 88 P. 2d 253 (1030). This 
use of nn equity injunction wl1ere n vnlid stntute is involved, but where. the court con­
cludes tliat the administrative officer or ngency hns gone beyond the scope of the stntute, 
seems very recent in Cnlifornin. The cases give no explnnution for the use of 
injunction where n constitutional statute is itwolved. 

10 Such n provision exists with respect to the power of t!H~ Commissioner of 
('orporntion:,; to maim ortfors requiring the discontinunnce of "1111s11fo or injnrlons" 
prnctice~ hy industrial lonn companies. Deering's Gen. Lnws, 1044, Act 3603. 
Sec. 11, provides: "Such company shnll lun•e 10 days after any such order is mn<le final 
in which suit may he commenced to restrain enforcement of snch order. • • ,..u · 

17 l\foore v. Superior Court, 6 Cul. 2d 421, 57 P. 2~ 1314 (1036) [mnndnmus · 
available] ; Vincent Petroleum Corp, v. Culver City, 43 Onl. App. 2d 1511, 111 P. 2d 
483 (]!)41) [mandamus or certiorari nvnilahle] ; Raxon v. Rtntc Tionrd of Flnncntion, 
187 Cnl. App. Hi7, 21) P. 2d 873 (H)34) [ certio1·nri HVllilnhll'l, 

18 Rldnner v. Co;v, 13 Onl. 2d 407, no P. 2d 200 (rn~rn) ; LoftiH v. Au1wrlor Oourt, 
2fi Cnl. A.pp. 2d 346, 77 P. 2d 401 (Hl88) ; Daugherty v. Ruperior Court, 2a Onl. Ap11. 
2d 7:ln, 74 P. 2rl 549 (1n37) ; Stnte Bonrd of rnqunlizntion v. Superior Court, 5 Ca1. 
App. 2d 374, 42 P. 2d 1070 (1935). 

rn f:lkinner v. Coy, s-upra, note 18; Brock v. Su11erior Court, 12 Cal. 2d 005, 86 
P. 2cl 805 (1939) ; People v. Globe Grain & l\Iilling Co., 211 Onl. 121,204 P. 3 (1030) ; 
Universal Cons. Oil Co. v. Byram, 25 Cal. 2d ____ (25 A.O. 340), ____ P. 2rl ___ _ 
(1944). 
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the action would resn1t in an unconstitutional application of the statute.20 

In this respect a differentiation hi to be made between the use of the 
:equity injunction for reviewing quasi-legislative action, and its use. in 
reviewing quasi-judicial action of administrative• boards and agencies. 
·Similarly, no specific statutes have been found· authorizi~g the use of 
injunctive procedure where quasi-judicial administrative acts are 
involved. 

In addition to the equity injunction, actions for declaratory relief 
·a~·e frequently brought to challenge the validity of administrative rulings 
which are quasi-legislative in natnre. 2~ The· 1conditions under which 
relief is available are specified by statute 22 and· where' a proper case is 
broug-ht the procedure results in a declaration of the·validity or invalicl­
ity of the administrative regulation. There is 1:ho .indication that such 
relief would he available where quasi-judicial action is involved, and in 
any case the court has discretion as to whether or not the remedy is neces­
sary or proper at the time mHl under all the circumstances of the case.28 

Writ of 1·ev·iew and writ of prnhnn'.Non. , The:common law.writ of 
certiorari is callecl tho writ of 1·eview in California.24 The power to 
issue this writ and the writ of prohibition is given by the Constitution to 
the Supreme Court, the DiHtrict Courts of Appeal and. to the Superior 
Courts.2~ The writ of review is provided for by statute and lies where 
an inferior tribunal exercising jnc1icin.l functions has exceeded its juris­
diction and there is no appeal or other adequate reniedy.26 . The.writ of 
prohibition is also covered by statute and it is available to. arrest the pro­
ceedings of any tribunal exercising- judicial functions where the proceed• 
ings are in excess of its jnrisoiction ano there ·is no adequate remedy 
otherwise.27 Both writs are treate<l tog-ether in this discussion because 
the principles governing their m.;e are virtually the same. . 

One problem discussed with reference to .other actions to review 
administrative proceedings can he eliminated quickly. • These writs are 
-available only for the purpose of reviewing action which is judicial in 
nature, and thus it follows tlmt any action of a legislative nature can not 
be challenged in the courts by either writ. 28 

llO In n nnmhPl' of Cfi!H'!! tllll COlll't, hm; not f.l'Oll(l beyb'nd 'the' determination thnt a 
vr.ill<l 1:-1tnl.11te iH im·olvecl; see Rtnte Hoard of l•Jqnnlizntion v, Superior Oourt, 1111pnr., 
note 1R t Lofti1:1 v. 8111wr!or C1111rt, ,q11pr11, note 1K; D11ugherty 'v, Superior Court, 11upra-, 
notn 18. Cf. Hl'oek v. ~IIJlOl'ior Court, 11u111·a, 11oro lO, fo· which the conrt indlcnted 
thnt it' wo11l1l luvmlli.LrHto whetht•r 11w Hl11t11tp WIIH helt1g npplicrl in an unconstitutional 
mun~J , . 

111 Onlif. Drive-I II A1-11:111. v. mark, 22 Cal. !M 287, 140 P. 2d 61J7 (1048) ; Viner v. 
Civil Service Oomm. of Hun 1',r111wh-ieo, cm Cul. A11p. 2d 458; 139 P. 2d 88 (1M~) ; cf. 
Louis Eckert Brewing Co. v. llnPmplo,rmt•nt HeH. Comm.t 47 Oal. App. 2d 844, 110 P. 
2d 227 (1041). 

~ Code (;iv. Proc., Aec!i!, 10{10-10B2n, 111·oville thut any }IBrson interested under a 
"wrlttnn im,trmnent" c11n Rl'C'llrc 11 <ll'clnrnlion of his rights and duties, including the 
detormi1111tlt>n of HII? lj\lt'Hl.ion of c·onHlrnctio11 01· vnliclity.arising, under such inflltrn­
ment. Thi11 l1111g111q.{e ha1-1 bt•1•11 c1111slr11!'d ti~, th1• 1·011rts to extend to the question of the 
conutruction and vnli<lily of 11dnd11iHtrntive rnleH 11]1(1 regulations. 

ll'I Code Civ. Proc., Sec. 10(11, · 
B4 Coc1e Oiv, Proc., Sec. 1007. 
!U! Oonst., Art. VI, 8ecs. 4, 4b, G. 
00 Code Civ, Proc., Secs. 1007-1077. 
!IT Code Oiv. Proc., Sees. 110:!-llOfl. 
!L'1 The stntntel-. req11ire thnt "judicial fonetiom1" be involved.' See Code Civ. Proc., 

Secs. 10(18, 1102. · 
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For many years both these writs were generally available in Oalifor­
nia for the purpose of challenging administrative adjudication.20 In 
recent years, however, limitations have been put upon the use of both of 
these writs by judicial decision. 80 .. Their use is now restricted to situ­
ations where the action involved can be .said to be strictly judicial in 
nature, ~nd 'the result ·is that neither writ is available where the action 
of an administrative agency of state-wide jurisdiction is involved.81 

A limited :field remains, therefore, in which the writs of review and pro­
hibition are available for the purpose of challenging administrative 
action. In this field- the major groups are: the quasi-judicial acts of 
local administrative agencies 82 and the acts of certain State officers or 
bodies which are characterized as judicial in nature.88 

,vhere available, the scope of the judicial investigation on a ,vrit 
of review or a writ of prohibition is limited to so-called jurisdictional 
questions.34 The jurisdictional test which applies here, however, is not 
identieal with the concept of jurisdiction used in com1eytion with such 
problems as are involved in a eollateral attack upon a judgment. Where 
the writs of review and prohibition are involved, a broader concept of 
jurisdiction is utilized by the courts. Relief is available where the 
action 0£ the tribunal exceeds its delegated powers, as those powers are 
defined by provisions of constitution or statute. 85 Thus, errors, · are 

20 ,vrit of review: State Board of Chiropractic Examiners v.~Superior Court, 201 
Cal. 108, 255 P. 740 (1927) ; Suckow v. Alderson, 182 Cal. 247, 187 P. 06r-i (1020). 
'Writ of prohibition: Chapman v. Stoneman, 63 Cal. 490 (18~~) ; Hevren v. Reed, 126 
Cal. 219, 58 P. 586 (1899). See also Rode, "Adminh,trntiv~ Adjudication in Cnlifti-r!" 
nia and its Review by the ·writ of Certiorari" (1037) 25 Cnlif. L. Rev. 004. .J , , . 

30 Standard Oil Co. v. State Board of Equaliz11tion, G Cul. 2d 557, l50 P. 2d 110 
(1936). As to the writ of prohibition see \Vhitten v. Culiforni\i 8tnte Board of 
Optometry, 8 Cal. 2d 444, 65 P. 2d 1206 (1037~. See, in this connection, Turrerttine, 
"Restore Cert.ioruri to Review Stnte-\Yi<le A<lministrntive Tiorlles in Onlifornin" (1041) 
20 Calif. L. Uev, 275. 

111 See the concurring opinion in Sil)pe1· v. Urban, 22 Onl. 2d l38, 187 P, 2d 425 
(l.943) ; Laisne v. California Stllte Board of Optometry, 10 Cul. 2d 831, 12.1 P. 2d 
457 (Hl42) ; Drummey v. State Bonrd of l!.,unurnl Diructon,, 13 Oal. 2d 71'i, 87 P. 2d 
848 (lnan}. Earlier decisions luHl helrl thnt thusc w1·ils wuro 111111,·nilnhle wht!re the 
a<lminist·rat.ive action involved in the l)nrticulnr case did not. involve j11diclul fnnctiom1, 
hut no general restriction on tlw use of the writ with Stute-wldti ndmlnli,;t.rntlvo 
ugencics exi:,ited. See 'l'ulare ·wutcr Co. v. Sfnte ,vuter Oon11nli:;8lon, 187 Cnl. Ci38, 
202 P. 874 (1021) ; Department of Public Vi'orks v, Superior Court, 107 Onl. 21(\ 280 
P. 1076 (1925). 

32 'Walker v. City of San Gabriel, 20 Cal. 2d 870, 120 P. 2d 84fl (1042) : Swnrs 
v. Coun~il of the City of Vallejo, 64: Cul. App. 2d 858, 149 P. 2d 3U7 (1044). The 
continued use of these writs with local administrative agencies is predicated upon the 
Legislature's power to create "inferior courts'' in any city or county. See Lnisne v. 
California State Board of Optometry, su.pra, note 31• Also, Elliott, "Certiorari and 
the Local Board" (1041) 29 Calif. L. Rev. 586. . 

• s:i See O'Brien v. Olson, 42-Cal. App. 2d 8, 109 P. 2d 8 (1041), in whleh the 
Governor was held to have exercised judicinl functions for the purpose of the writ of 
review. 

34 Homun v. Board of Dental Exnminers, 202 Cal. r593, 262 P. 824 (1927) ; 
Garvin v. Chambers, 159 Cal. 212, 232 P. GOO (1924). (Cnses ure cited ns to the 
scope of the writs of review and prohibition regardless of when they arose, on the 
theory thut the recent judicinl limitation on the availability of the writ in no way 
altered the nnture of the relief given when the writ is avnilnble.) 

116 .Abelleiru v. District Court of A1)pet1l, 17 Cal. 2d 280, 100 P. 2d 942 (1041) ; 
· Redlands High, etc. District v. Superior Court, 20 Cul. 2d 348, 125 P. :.?d 407 (1H42). 
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correctible by the writs of review and prohibition(Wn.erihth'ey are out­
side the limits of the agency"s delegated powers; as for example, ail.'elTor 
of law resulting in action outside the agency's-aurisdietion·.86 or a finding 
made in the absence of any competent evidenc'e toiisupport it,87 :,· Con­
ver,sely, errors not amounting to excess of jurisdiction-can,not be reached 
by these writs 88 and no right exists to introduce.evidence,outside of the 
record made before the agency in order to contradict .the record.89 - ., , 

The 1m·it of mandate. Jnrhidict.ion to issue-the. writ·of,mandate is 
vested in the Supreme Court, the District Courts of.-!Appeal -and the 
Superior Courts.40 The details of procedur~,,are ,regulated by statute 
and the writ is available where there is no other adequate remedy to com­
pel the performance of an act which the ln.w specially enjoins or to compel 
t.he admission of a party to a right or office. to ,which he is entitled and 
from which he is unlawfully exnlucled.41 Provision is made for a jury 
trial upon essential questions of faet in tho discretion,of- the court, issuing 
the writ:H · 

Until recent years the writ of rnnmlnte was not1widely used in this 
State as a means of challenging admhiistrative,action for.it-was limited 
to situations in which a ministerial officer had refused to perform duties 
specifically required of him by law.43 Where; ciisc_retion,. either quasi­
legislative or quasi-judicial in nature, had been:vested.in the administra­
tive officer, the writ could not be used as a means:of. controlling the exer­
cise of that discretion. 44 Coincidental with the ':restriijtioiis which ·were 
placed by the courts upon the use of the writs.of re.view.and prohibition, 
however, the use of the writ of mandate for .the ·pul'pose of reviewing 
administrative action was greatly expanded1•· in Ce.lifornia.45 The 
nature and precise limits of this expanded use of .tli/3:writ,'are.not clear. 
This is a new remedy provided by judicial decision, and the courts have 

.. Jnmcson , .. t:Hnte Hnur!l of l>l·Htnl J•~x11miners, ils cat .App .. 105:·r,· P. 2d 47 
(lOSl). -

11 Ourviu \', OlmmherY, um Cul. 212, 2:l2 P. 006 (1024) ; Renwick v. Phillip&~ 204 
Onl. 840, 268 P. HOS (1028); Osborne v. Bnughman;,.86 Oal. App:224,.250 P. 70 
(1027). . 

a.• Ilomnn v. 1101ml of 1>m1tnl Nxnml11ur1:o1, supra, note 84, (<lefectlve pJendln1r); 
Ji"ulhir v. Bonrcl or l\Ictli<ml ltJ~11mint!r1:1 1 :t•J Otll, App, 2d 784, ISO p, .. 2d · 171 (1080) 
(wchcht of tho cvldeium) ; Wh111i11g v. H111tt·II of Dental Jllxaminen,: ll.4 OaJ. Apr,. 
Ul'>8, 300 P. 800 (10:U) (hlna of ugmwy 11wmhut·) 1 Paciflc,Home.Bullding Realty Oo. 
v. Dnuglm·ty, 7Ci Cul. App. 0!.!8, ~4H 1•. 47H (1025) (error of commissioner not amount• 
ing to excess of jurlM<licliou) ; nol' hm,i tlw court any .. power.1to1 modif3" ;the rpertalty 
imposed i Parker v. nonrt1 of J)untul l1Jx11rniner1:1, 216-0aJ, 285;•14 P, 2d 67 (1982); 
l•,ul101· v. Board of l\Iedicol l<Jxilmintm,11 1mpra. 

8D Thus, wbere the l'CCtml showccl the lll'tll:Hmce· t>f','1 'qtTorurn: ,it1 would not be 
proper on n writ of review to l'Ccelve r.viclcuce upou the isslie of. wbet6er·a quorum had 
in fact been p1·eHent. Sec Jor,lnn v. Aldcrl:!on, 48 Onl.'App,,M7j 192 P; 170 0020); 
Lanterman v . .AmlC'1·son, 86 Cal. App. 47~, 17~ P. 625 · (1918h 

40 Oonstitutiou, A1•t, VI, Secs, 4, 4b, Ii. 
' 1 Co<le Civ. Proc., Sem:t. 1084-1007. 
,.. Code Civ. Proc., Sec.• 1000. 
• Bodineon :Mfg, Co."· Culif. Itmployuwut Oommisslon,.17 Cal.'2d'82lt 109 P. 2d 

osr; (1041). . _ 
., Bank of Itnly "· Johnson, 200 Cul. 1, '2u1 P.' 784,1 (1927); 'Ing11n v.'Hoppln, 

150 Cnl. 483, 100 P. 582 (1009). - -
" Drummey v. St11te Ro1ml of l!'nner11l Dil·Hctor/i,' '18 Cat: 2d ·75,· 87 P. 2d 848 

(1080) ; Uodinson 1\Ifg. Cu. v. Culif. l1Jm11lo~•nw11t Oommission, au.pt-a, _note.48. 
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had a relatively short time within which to define the new use· for the 
writ.46 · 

Relying upon the cases decided since 1939, certain conclusions can · 
be reached concerning the availability of the writ of mandate as a proce­
dure for reviewing administrative action in California. The courts have 
given no indication that the new mandate procedure is available where 
quasi-legislative administrative action is involved.47 The writ is avail­
able, however, to correct abuse of discretion on the part of an adminis­
trative agency where the action involved is quasi-judicial in nature.48 

This is true whether the power is the limited quasi-judicial power of state­
wide administrative agencies,4° or the, normal quasi-judicial power of 
local administrative agencies.60 'l1he remedy is not available as of right, 
however, and the court to which application is made has a discretionary 
power to grant or deny the writ.51 

The scope of review where administrative action is challenged by 
the writ of mandate may be stated generally to consist of the correction 
of abuse of discretion. 52 This traditional definition of the pm·pose of the 
writ has been carried into the more recent cases, but it does not furnish an 

' 0 The first case in this line iR Drummey v. Rtnte Ron rd of Funern1 Dii·eetors, 
s1ipra, note 45, decided in 1839. It should be noted, n1so, thn t n shnrp e1plit hns existed 
on the Supreme Court of Oulifornia. since 1H41. Three of the court's S(lYt'n members 
deny thut the writ of mandate h,; un a11proprinte remedy for this pt1rpose, nnd the 
decisions outlining the conditions for its use are com;eqnentl;v 4-3 decisions. 

On this problem see: Bianchi, ""The Cnse Against S. C. A. Nnm~ler 8" (1042) 
17 Calif. State Bar J. 172; Browne, "Proposition 16 should be Defented" (1042)., 17 
Calif. State Bar J. 184; i\IcGovney, "Administrntive Deqisions nnrl Court Revl\tw' 
Thereof, in California" (1941) 29 Calif. L. Rev. 110; 'l'urrentine, "The Lnisne Case-­
A Strnng-e Chapter in our State Jurisprudence" (11142) 17 Calif. State Bnr ,T. 105. , 

t 7 Where quasi-legislative rule-making is involved, the court1limits its inquiry 
to the question whether there was any rensonf\ble bn11is for the ndministrntive conclu· 
sion. ( Riblc ,, . Hughes, 24 Cnl. 2d 437, 150 P. 2d 4fili ( 1044) ; Allen '"· Tiowrcm, 04 
Cnl. Apn. 2,1 311,148 P. 2d 673 (1944).) 

48 The use of the· term "quasi-judicial power" in this connection require!-l some 
explanation. Throughout this discussion of the methods for judicial review, the term 
"quasi-judicial" has been used in its ordinary connotation, ihnt is, dPnot.ing the exer­
cise of adjudicating functions liy ndministrntive. ngendes. The test n1111lied -is nn 
111111l3•tical one, nnd if the administrative action results inn decision concerning privnte 
ri~hts bn8ed upon evidence taken nt u hearing, the action is termed qnnsi-ju<liclnl. 

One of the normal nttr-ihutes of quasi-judicial ndministrntive power is finality 
of determinations of fact where there is substantial evidence to support Ruch n tfoter­
mination. Locnl administrative agencies in California still possess thiR J)ower, hut 
under the Califoruitt Constitution stnte-wide ngencles cnn not he given Yllch 1rnw•1r. 
( Lnitme v. Calif. Stute Bon rd of Optometry, lO Onl. 21l 8:31, 12B P. 2d 457 (1°'12) .) 
In thi:,; 11iseussion it has beN1 lfocidcd to apvly the t.orm "qm1sl-jrnlidnl" to tho c:1:('rchrn 
of aclju<licnting functions by either type of ngtmcy, but to inclicutu the limitation on 
the power of state-wide agencies h;v cnlling the ndjndicating powen1 which tlwy CXl!rCil-le 
a '•limited quusi-juc1icial power." 

49 Sipper v. Urban, 22 Cul. 2d 138, 137 P. 2d 4a5 (1043). 
50 Walker v. City of San Gabriel, 20 Cal. 2d 870, 120 P. 2d 840 (1fl42)i in which 

the petitioner sougllt n. writ of review. The trial court, however, issuecl n writ of 
mnndate and this rn-ocedure was sustnined on the theory thnt both writs we1'8 nvnil­
able where the qunsi-judicial nction of locnl ndministrntive agencies wua involved. 
In this situation the scope of review is the certiorari scope of review, regnrdk~s of 
which writ is used. C\Vnlker v. City of Snn Gnhl'iel, supra; ,vnre v. Retirement 
Board, 65 Cal. App. 2rl 781, 151 P. 2d 549 ( Ul44) ; Shewbridge v. Police OommisRion, 
64 Cul. App. 2d 787, 149 P. 2d 429 (1944) .) 

Because of the overlapping use of the writs here, the vraetice hns grown of 
requesting the issuance of both writs. (Shewbridge v. Police Comm., supt·a.) 

111 Dare v. Board of Medical Examiners, 21 Cal. 2d 790, 136 P. 2d 804: (1048). 
11.!3 Sipper v. Urban, su,pra, note 49. 
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adequate standard for deter1n,ining when courts· -will interfere with 
administrative action until it, is annotated by reference to the court 
decisions. If an error of law is involved, for example, where an agency 
is acting beyond the powers delegated to it or where it is not complying 
with the requirements of the statute under which jt, operates, .judicie.l 
review by writ of mandate will invalidate the;administrative action.58 

v"'{here the fact-finding power is involved, theireview by mandate will 
correct an "abuse of discretion on the facts/ '54 ,. •If -the normal quasi .. 
judicial power of a local administrative agency ,is challenged, this abuse 
of discretion on the facts exists only ii: the finding- is not supported by 
substantial evidence, and where the evWtmce is conflicting the adminis­
trative determination will be snstaii1c(1. r,r, If the limited quasi-judicial 
power of a state-wide agency is involvml, however, the courts on a review 
by mandate are authorized to exercise an independent judgment on the 
facts and to make their own fincli11gs.1"16 In exercising this judgment the 
courts must give effect to a presumption in favor of the agency's action 
a\though the exact effect of this preHnmption is impossible to eetimate.11 

In exercising its independent ,imlgmcnt, the court is· authorized, under 
certain conditions, to accept evic.lenee in ucldition to that which was pre­
sented before the agency r;s and it has heen ·held in at least one case that 
no prejudicial error resultecl where the con rt refused to consider the tran­
script of oral evidence taken before tho agency- and reached its inde­
pendent conclusion upon evidence taken before;the court.69 The extent 
of the court's power to take evidence in addition to that presented 
before the agency has varied from case to case in recent years, 60 and 
some differences st.ill exist as indicated by recent Distrfot-Court"of Appeal 

111 Olive Prorntiou Progrnm, etc. v. Agricultural Prorate Commission, 17 Ont 2d 
204, 100 P. 2d 018 (1041); Ilotlinson Mfg. Co. v. Cnlif, Employment Commission, 17 
Cnl. 2d 821, 100 P. 211 O:U'i (1!l-11) : Collim-4 v. ( 1 nminetti 24 Cnl.. 2<1 7G6, 1151 P. 2d 
10{; (1044). • ' . 

H See concurring opinion hy Schauer, J. in Sipper v. Urban, tupra, note 40. 
1111 Walker v. Oit.y of Snn Gnhricl, 20 Cnl. 2d 870, 129 P. 2d 840 .(.1042) ; Vaughn 

, .• Board of Police Oommis1,1ioncrs, 50 Cnl. Al)l), 2(1 771, 140 P. 2d 180 (1043) ; Brant 
, .. Hetirenwnt Honr<l of Snn l1'1·n1wi~co, u7 Cnl. App, 2d 721, la5 P. 2d 800 (1048) ; 
l\Iurphy \'. U.t1tirt!ml•nt Bonrd, •Ill Cnl. Ap11, ~(l r>H, ]21 P. 2d 101 (1042) i Dlerssen v, 
Olvll Sorvlc:o Connni88iou, 43 Onl. Atlp. :.!11 rm, 110 P. 2d 88 (1041) •. See ease11 cited 
li1'Pt'B note r;o, • .. _ 

DO Drunnnl'y "· Stnte nonrtl of Fmwrnl Dir(lctors, 18 Oa1. 2<1 7r;, 87 P. 2d 84R 
(10:10) ; 1,uhmu v. State Don rd of Optomct ry, 11) Onl. 2rl 8811 128 P. 2cl 457 (1942). 
It t1ho11lcl bu notecl 111 thlK rt•Jtnrtl thnt tl11i 11101·0 1•t•1:t•11t cnse~ In thht Uno have not used 
the lnngunirc of com11ulslon but hnrn 1,mill lh11t: tho court11 11may" e,cerclse an incfo• 
1>emlent judgment on lho f11c•h1. 'fi1it-1 c1i~t•1·utlon111•y nspect of tho trial courl'• review 
110wer on m1tnd1tta i1:1 strongl~• em11hnsizcd in Lill! later cas~s., See Sip'per v, Urban, 22 
Oal. 2d 188, 187 P. 2d 425 (104B); Dnre v. nonr<l of Medical;lnxaminers, 21 Cal. 2d 
790, 180 P. 2d 804. (1048), .... , . , 

117 See Drummey, Dnre nnn Sipper cnAos, supra.; note IS6. ,'..,This. presumptlon 
based uvon the provisions of Oocle Civ. Pl'oc., Sec. 1063 (15), ta. that official dntlel!I 
luwe heun i·t•gulnrly pcrforme~l. It 11111,,; tbo effect of nn nc1monition to the court and of 
casting tbe lnmlen of proof ul)on the pcr8on ~ecldng to overthrow the lfdinlnistrntlve 
action. . . . . . . · 

111 See Dare v. nonrd of :M:edicnl Examiners, supra.;note 56, 
1111 Russe11 v. Miller, 21 Cul. 2fl 817, mo P. 2d 818·(1043).- , .. 
1111 The Drummey cu1:1e, s1111m, uote fiO, spoke of a.n 1independeil't judgment on the 

facts wHhout cliscussing the right to introclnce new evidence. The- Laisne ease, supra, 
note rm, spoke of n trinl cle llOYO, Rl}}}lll'Clltly without limitation, while the Dare case, 
supm, note 50, nttempte<l to prescribe definite conditions under which additional evi• 
denco coulcl be int.roclnced.before ille court n1ul spoke of a qualified trial de noTo. • 
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decisions81 and concurring and dissenting opinions in Supreme Court. 
cases.62 

The procedure which is to be · followed upon judicial review of 
administrative action by the writ of mandate is equally uncertain. 
Where the normal quasi-judicial power of local agencies is concerned, 
the remedy is a parallel for the writ of review and it would seem that the 
record of the administrative agency's aetion is essential to the court's 
determination. Where the limited quasi-.iudicial power of a state-wide 
agency is involved, the record of proceedings before the board is ordi­
narily essential, 63 but not indispensable, 64 to the court's action. Under 
both types of administrative action the actual practice differs,. so that 
tlie transcript of proceedings before the board is sometimes attached as 
part of the petitioner's pleading, sometimes attached to the respondent's 
return to the.writ, and sometimes introduced in evidence at the court 
hearing. It has been indicated that the respondent board should nor. 
mally attach the record as part of its return or have it available at the 
trial for the use of the court.65 . Where the petitioner attaches a copy of 
the transcript to his petition, it has been held that tl1e court may exercise 
is discretionary power to deny the issuance of tl1e writ upon the theory 
that the petition plus the transcript shows that petitioner has no cause 
of action.66 The courts apparently are in some confusion on this point, 
however, because despite the fact that such cases are decided upon a 
pleading point (by sustaining a general demurrer for failure.to state a 
cause of action), the courts frequently decide that the evid~nce in the 
transcript is sufficient to support the board's action. 67 . Conversely_, Jo 

however, it has been held that the allegations of a defective petition for 
mandate can not be supplied by reference to the transcript of proceedings 
before the agency which is attached to the petition. 68 1 

Several other £actors require men ti6n. It has been well established 
in mandate proceedings th~t, although the court will invalidate an abuse 
of discretion where it is found, it will not attempt to direct or control the 
discretion vested in an administrative agency 00 and this principle has 

81 See Wyatt v. Cerf, 64: Cal. App. 2d 782, 148 P. 2d 800 (1944). Compare 
l\.fodruga v. Borden Co., 63 Cal. App. 2d 116,146 P. 2d 273 (1044). 

09 See the Laisne cnse, s1tpra, note 56, the Dare case, supra, note f56, the nueseli 
case, supra., note 1'59, and the Sipper cnse, sup1·a, note GO. 

03 Dare v. Board of Medical Examiners, supt•a,, note 50. 
0• Russell v. Miller, srtpra., note 50. 

· 85 Dare v. Board of Medical Exnminers, su1wa, note 56, 
811 Sipper v. Ur.bnn, aupt·a, note 56; Zemnns![;y v. Bonrd of Police bommlssionors, 

61 Cal. App. 2d 450,143 P. 2d 361 (1943) ; Vnughn v. Bonrd of Police Commissioners, 
59 Cal. App. 2d 771,140 P. 2d 180 (1943) ; Newpo1·t v. Onlllinetti, GO Onl. App, 2d MT, 
132 P. 2d 897 (1043) ; Meyer v. Board of Public Works, 51 Cnl, Apl), 2d 4r,6, 1215 P. 2c1 
50 (1042) ; Tobinsky v. Bon.rd of Medical Exnmiuerst 49 Cnl, t\.pp, 2d Ml, 12111• 2<1 
861 (1042) ; Hansen "· Stnte Bonrd of Equnlizntion, 43 Onl. App. 2d 176, 110 P. 2d 
453 (1041) • I 

• 1 Sec, with one judge dissenting on this point, Meyer v, Donr,1 of Public Worka, 
tn Cul. A1>1>, 2d 456, 1213 1>. 2d rm (1042) ; Vaughn v. Board of Police Oommiesiouers, 
59 Cal. App. 2d 771,140 P. 2d 180 (1943) ; Tohinsky v. Board of Medical Examiners, 
49 Cal. App. 2d 591,121 P. 2d 861 (1942}. 

68 Dierssen v. Civil Service Commission, 48 Cal. App. 2d 58, 110 P. 2d 88 (104.1) ; 
Bennett v. Brady, 17 Oal. App. 2cl 114, 61 P. 2d 530 (1936). ' 

89 Inglin v. Hoppin, 156 Cnl. 488, 105 P. 582 (1909); Doble Steam Motors 
Corporation v. Daugherty, 195 Cal.158, 282 P. 140 (1924). 
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been followed since the expansion .in the use of1the writ~:0 ,,,JA. jury trial 
is obtainable in the discretion of the court, ,apparently,1~ and in: that 
event there is some question as to what issues .ofdfact1may.1be.snbmitted 
to the jury. They should not be the issues theretofore considered by the 
board in view of the rule that the court is not empowered-.to substitute its 
judgment for that of the agency. Under. the independent·judgment test, 
however, it might be held that a jury determination·, contrary: to that 
reached by the board would demonstrate an abuse·of..its discretion but 
this issue is as yet undetermined by the courts. 

Speoial statutory proceedings: In additiori.,to·the situatioifs already 
mentioned in which the Legislature has attemptedito designate· one or 
more of the standard remedies as the means for reviewing.the·actions of 
particular agencies or has specified the scope of review,. there-are several 
situations in which it has attempted to create•spe~ial proceedings .for 
this purpose . 
. . . The Legislature has attempted in certain, situaftidn's tti1-p~ovide ·for 

an "appeal" to the courts from t.he. action of: an'. adtninist1ative 'Officer 
or board. Since the appellate jurisdiction of,the 1courtsfie fixed by the 
Constitution, this type of provision h; mwonstitut-ional if it has the•elfect 
of altering that appellate jnrisdiction.72 Where the:form1of procedure 
is called an ''appeal," however, it may ~t.ill be held' ~onstitutional if the 
court determines that a wholly new proeeedhtg iin ·the -court-is contem­
plated and that no true appeal is iuvol ved. 78 Somethrtes,; in providing a 
special statutory form of action, the 1.iegislature·hasjcalledithe proceed­
ing a ''review." Since the writ of review is provided-in .the Constitu­
tion, its l1istoric function can not he altered· by a -legisle.tivea provision 
attempting to apply it to bodies which do not· exercise strictly judicial 
power. Thus, if the word "review" were construed.to mean the writ of 
review, such legislation would be uneonstitntional!74 ~::Where, however, 
the court has concluded that the Legislature· did n:otittiean to !Specify the 
writ of review by its use of the worcl '' l'eview, '~ the· legislation has been 
sustained as a general statutory provh1ion for judicial investigation 
into administrative action.715 ' · 

In providing a special form of action the Le~slature.-can·not 1ereate 
an original proceeding in the superior court where thEHdfe6t 'is to impose 
non-jnclicial, administrative duties on t.he coui·t or· ~here'.th~ legislation 
applies to such a sma1l c1ass o.f. persons that it. cohstitutes special legis. 
lation.70 Tl1e prohibition against special legislation~ if,·strictly inter­
preted, would se.em to prohibit any form of action limited- to 'the orders 
of a particular administ.rat.ivf\ hoard, lmt severa( stat~tes' of .this nature 

111 Bila v. Young, 20 Cul. 2cl 80ii, 120 l>, 2d ll04 (1042'5 1;'1(:lnr:~: B~ard of1Medical 
FJxnmlnor1:J, 01> Onl. ,ft>P,.,2<1 UH, H'il P. 2<1 !!8!.! (1044},; Ree ,:Moses~an1 ~•\_P~rker, 44 
Onl. A]lp. 2cl 544, 11 ... P .... ,1 70n ()04~). , 1 ... , 1• Jii • . . , , ... 

' 1 Spnrks v. Bonril of J)ontnl 1Dxumlmmi, 21> Cnl. App. 2d 8411 77,t,. 2d 288 (1088). 
,.. Const., Art. YI, Secs. 4, 4h, r, i !\lojnvu Hive!' Jrr1g-ati{on D1etrict1,;.v' Superior Ct., 

202 Onl. 717, 202 P. 724 (1028); l\Ill11m11 y, Al1IN'MOt1 1, 08 Oal..,App. 018,. 21.9 P, 460 
(1000). This COllF1tlt11Uunnl l'l!qnirt!Jll(!llt haH lwcn hol<l to prevent the 1Lerlsiature from 
1>reecrlbli1g on nppmil from the nc!tlon of n locnl hon rd of supervisors, 11ictin·g in a quasi­
jndicial cnpacity. Chinn v. Superior Court, 1130 Cul. 4!8, ;t~ 1Pi"iP,80, V~) .. 

'l'I Collier & Wallis v. Astor, 0 Cnl. 2d 202, 70 P. 2d,1711(1937)..- . . 
. "Mojave River Irrigution District v. Superior co·ur;Jsup.ra,.i11ote.'T2: ... 

'Ill Ray v.·Parker, 15 Cal. 2d 275,101 P. 2d 665,(11:140),; .A.griculture11Prora~ 
Commission v. Superior Court, 31 Cal. App. 2d 518, 88 P. 2d-2ti8 1 (198~).. 1 • 

'18 Mohave River Irrigation District v. Superior Court, autwa. note .72. 
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have been enacted, 17 and court decisions have sustained them, possibly 
because they include a broad enough class o:f persons to avoid the danger 
of constituting special legislation. ' 

.As indicated in the opening part 0£ . this section, the Legislature 
has played a relatively small part in prescribing procedure for : the 
judicial review of administrati"e action. This reluctance to act is under­
standable, of course, in view of .the numerous constitutional restrictions 
with which its power is circumscribed. Where the Legislature has been 
given full power to act, as with the Industrial Accident Commission 
and the Railroad Commission, more detailed provisions are found, but 
no attempt has been made to discuss these agencies or their procedure 
in this report. · 

Stay of exec•u,tion. Code Civ. Proc., Sec. 949, provides for an 
automatic stay of execution except in situations otherwise covered 
specifically. If an appeal is taken from a judgment granting ·man­
date, the court need not allow the appeal to act as a stay if petitioner 
can show that he will be dama.ged irreparably in his business or profes .. 
sion.78 If mandate is denie<.l there' is no such specific provision. A stay 
of execution, however, can operate only on a judgment which commands 
or permits some act to be done; if a judgment is effective by itself there 
is nothing to restrain. 79 

Supersedeas is an extraordinary writ issued by an appellate court 
to a lower court or. officer thereof directing that execution ·or enforce­
ment o:f a judgment be stayed pending appeal.80 The appe'J.late court 
has inherent power to issue the writ, but the writ i~ an incident to and 
in aid of appellate jurisdiction.81 The writ issues iu tlie discretiontof 
the court and not as a mater of right. 82 It has been held frequently 
that .supersedeas, as well as statutory i:,tay of executioh, is inappro­
priate if the judgment is self-executin'.g and requires no process for 
enforcement.88 Supersedeas is not available to keep an alternative 
writ of prohibition in force pending an appeal. 84 

"Alcoholic Bevernge Control Act, Dcering's Oen. l..nws, 1044, Act 8700, Sec. 
4G; Unl'mployment Insurance Act, Deering's (kn. Lnws, l!l44, Act 8780d, Se~. 4u.10; 
State Bnr Act, Business &•Prof. Code, Sec, onsa. · 

See Iu re Shnttuck, 208 On.I. G, 270 P, 0{)8 (1020) ; Louis Eckert Dre-wing Co. v. 
Unem1>loyment Reserves Conunission; 47 Cnl. App. 2cl 84.J, 110 P. 2d 227 (1041), In 
Hrny v. Su1ierior Court, 02 Cnl. App. 428, :ms P. 874 (10:!8), tbe <~m·t reuchcd 
the conclusion that the ·water Commission Act (which hnd been involvt!d in tbe 
l\Iojuvt? case, 1111n-a, note 72) wns not unconstitutiounl ns HI>t'ulnl fo1rh1lutlon in 1>ro• 
vidiug for an oribrinnl action in the superior cuurt hy nppro1u·i11tors of wnter. , 1'lie 
Bray case w11s approved in Wood v. Pendola, 1 Cnl. 2cl 485, 35 P. 2d 526 (10..~4). 

71 Code Civ. Proc., Sec.1110b. 
'I'll Boggs v. No. American Bond etc. Co., 6 Cnl. 2c1 523, o&P. 2d 018 (1080); 

Wolf v. Gall, 174 Cal, 140,162 P.115 (1910). 
so Rosenfeld v. ?\filler, 216 Cal. 560, 15 P. 2d 161 (1032) ; In re Imperial 'Water 

Co., 199 Cal. 556, 250 P. 894 (1926) ; Suutheru rnc. Co. v. Supt>rior Court, 167 Clll. 
250, 139 P. 69 (1014). 

81 McCann v. Union Bank, 4 Cal. 2d 24, 47 l:>, 2d 28H (1035) ; People v. Asso-
ciated Oil Co., 211 Cal. 08, 29-! P. 717 (1030), . . . 

11 Private Investors v. Homestake :Min. Co., 11 Cal . .App. 2d 488, 54. P. 2d 595 
(1986). 

83 Stewart v. Hurt, 9 Onl. 2d 89, 08 P. 2d 726 (1937) ; Hulse v. Davis, 200 Cal. 
816, 253 P. 136 (1927) ; Tyler v. Presley, 72 Cal. 290, 18 P. 856 (1887) (appeal from 
judgment suspending attorney) ; Norto11 v. Municipal Court, 8 Cal. App. 2d 368, 48 P. 
2d 124 (1935) (appeal from denial of writ of prohibition) ; People ex rel Boarts v. 
City of Westmoreland, 135 Cal. App. 517, 27 P. 2d 394 (1083) (appenl in quo 
warrnnto proceeding) ; Erickson v. Municipnl Court, 131 Ont. App. 827, 21 P. 2d 480 
(1933) (appeal from denial of certiorari) ; Lickley v. Oounty Bd. of Education, 
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There is some indicationi that the situations ;in\·which supersedea.s 
may be issued are increasing, ·_and that the courts are; not entirely satis­
fied with the strict rules as they exist now. -Proli.ibitory,injnnctions have 
long~ been held to be self-execqting, and thei,courtsdil., doubtful,-cases 
have held some injunctions to be mandatory in order to' issue: supersedeas. 
Recently a writ was issued, in a case involving· a prohibitocy-injunction.8~ 

Ii . ' . 'i . ' . 

S. : Comparative Legislation 
~ ' '. ·. Parties entitled to re1.,ie1w. A few of the statutes stu.'died attempt 
t'«i specify t.he parties entitled to review by providing that "any ,party 
aggrieved'' or '' adversely affected'' by an administrative adjudication 
may seek court relief.86 So general a definition leaves the determination 
of proper parties to the conrts,87 and is, therefore, futile.88_ . -

Form of aotion to obtain 1·tmiew. Some statutes allc>~- appeals from 
ad~inistrative agencies directly to t.he courts hi the same or in a similar 
manner as in civil actions.80 Other statutes merely' codify the rights to 
the.various·remedies heretofore employed by proyidilig_ that legal, equi­
table or declaratory relief is available as well as' the reinedies afforded 
by the extraordinary writs.90 Still other statut~ provide that review 
mat be had by a special statutory proceeding_initiated.·by a petition, in 
the manner of a petition for an extraordinary writ.911. ~-· Iii N~w York such 
legi_slation abolishes all the extraordinary wridf ·tttb~pt I habeas .corf)1t8, 
thereby simplifying the law and facilitating relief;~·~1.A:;~i:milar proposal 
is incorporated in the JJ{inn. Proposed. Rev. A.ct; the._Ili: 1Proposed Jud. 
Rev. Act provides that the petition al1owecl thereundef sh'.affbe the·excln­
sive nieans of obtaining judicial review, but does notiattempt;to abolish 
the writs for all purposes. None of these a.cts _purports to curtail the 
relief obtainable.92 ·· · · · · 

· · The time within which· relief must be souglit· ·whetlieti 'by appeal or 
special proceeding varies from 15 days to 4 mdnths, · with the average 
peing 80 de.ya. . · · · · 

. ' 

62 Oal. App. 527, 217 P. 138 (lfhill) (aripenl from dental··ofi writ of prohlbfUon) 't 
In re Graves, 02 Cnl. AJ)p, l.08, 210 P. 386 (1{)~8) (appeal from judgment suApendinr 
attorney). Rut. Meo PninlPss Pnrkcr v. Bel, of Dental Exnmlners, 108 Cal, .App. 
11'>6, 21)1 J>. 421 (1080) which hHllt•ntNi In n 1!i(!lt1m tlint the r.nses In whlclt appon18 
wel'e tulrnn nfler n clonlnl of e1•1·tlor11rl nrn not. eon trolled by·fhe cnse« i11volvln,r npr,eal1 
nfto1· denlnl of J)rohlhitlon, nllll t:11111: In t.hl! <·<•r!lorarl cn,w.8 there might be something 
in tho n,1turo or 11 wl'lt of e>rncn1tlon whkh c•1111ld h1t 11tayed, •·', · · :, · ' 
. • 1 Ll<:klcy v. Oounty Ucl. of lildu<'ntlon, sripra, notei· 88:-, 1W'oo<1 v. Dd. of Fire 
Oom .• 150 Cal. App. 504, 105 r. 780 (1020). · · " · · 

• 111 See Note, "Supersecl('ns: Use of tlrn Writ to St'ay·Probibifol'Y'! Injunctions/' 
(1042) 80 Cal. fJ. Rev. 200. 

• 111 A. U. A. Proposed ~<\ct, Sec. 0 (n) ; 1\fodcl Actt Sec.'11 (1') ;-N. D. Unit. Prac. 
Act, Sec. lu; U.S. Sen. Bill 074, Sec. 811 (b) . 

• • 1 "Comment to A. B. A. Proposl'd Act, (1{)44) 20 A,:B, A,,.Tour; 44,·i• 
u Atty. Gen. Uup., p. R5. 

' . • 1111 N. C. Revoc. of Licemma Act, Sec. Hi0-4; N. D, Unif,.Prac~ Act, Sec. lfS; Ohio 
Unif. Proced. Act, Sec. lM-73: Pu. Propo~wcl P1·nc. Act;-.Sec.:41. 

"°A.B.A. Proposed Act, Sec. 0 (b); U.S. Sen, Bill 674,.Seca:;811.-(a); (b). 
· 91 Ill. Proposed ,Tu<l. llcv. Act, Sec. 1 ; l\:Iinn. Proposed.Review.Act, Sec. 1; Model 

Act, Sec. 11; N. C. PropoS(•d Unif. l.,roced. Act, Sec. 9 _(b);; N,;"Y:!_.Ci~il Practice Act, 
Sec. 1283 et seq. 

111 On the chnrncte1· of the exti·norclinnry writs as ,vestigial branches ,of common­
lnw pleading and the procednrnl difficulties caused thereby see.Third Annual Report 
of the Judicial Council of New Yo1•k (1037) t p. 129 et ff. 

10-41000 
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C owrts and vewue. All of the statutes studied provide that the 
reli~f may be sought in the lowest court of general jurisdiction.· The 
venue is generally to be laid in a county .where the respondent befor-e the 
agency resided or did business, where tlw hearing was held or where the 
events complained of occurred.93 

Reviewable orders. All of the statutes studied provide that' only 
final orders are reviewable. The determination of what constitutes a 
final order is affected by the doctrine of exhaustion of administrativ~ 
remedies. One of the statutes provides that no order shall be considered 
final if the right to a rehearing before the agency has not been 
exhausted.94 Another provides that review may not be sought until the 
time for rehearing has lapsed.015 Two statutes provide that no order 
Hhall be considered not to be fina.1 becam;e of failure to request recom,ider-
ation by the agency.96 , 

Interim 1·elief. All of the statutes studi~d provide that the bring~ 
ing of an action for judicial review shall not operate as an automatic 
stay of the administrative order, but that the court may order a stay if 
necessary to preserve the rights of the parties and upon such conditions 
or supersedeas bonds as the court considers adequate. 

Scope of 'review. The scope of review.is generally limited to•the 
determination of whether the order of the agency is (1) in violation of 
constitutional provisions, (2) in excess of statutory· authority or juris­
diction, (3) made on the basis of unlawful procedure, (4) affected by 
other error of law, (5) unsupported by substantial evidence on the entire 
record, (6) arbitrary or capricious.97 

The principal discrepancies between the statutes are on the weight 
to be given to the findings of the agency. The most common test is that 
the findings of the agency are not tol be disturbed if they are supported 
by '' substantial evidence on the· whole record. 1108 Other tests are that 
the findings are to be deemed '' prima facie true'' ;00 that they shall not 
be upset if supported by "sufficient evidence " 100 or "reason a h1e .and 
competent evidence"101 or merely "evidence. n 1o2 The N. Y. Civil 
Practice Act provides that all findings must be based on '' competent evi• 
deuce,' '103 and mnst be set aside if there was such a preponderance of 
proof against the facts found as to warrant setting aside the vei·dict of 
a jury affirming the facts. 104 

83 Pa. Proposed PrRc. Act, Sec. 41, provides that appeals are to be' taken •fo the 
Court of Common Pleas of Duuphin County. 

04 Ill. Proposed Jud. Rev. Act, Sec. 1. 
95 N. Y. Civil Practice Act, Sec. 1285. 
96 A.B.A. Proposed Act, Sec. 9 (d) ; U.S. Sen. Bill 674, Sec. 311 (d). 
91 Model Act, Sec. 12 ; see also A.B.A. Proposed Act, Sec. 9 f, adding a special 

provision for those cases "'here n trial de novo hns been nutl10rized by st11t11te; J\Iinn, 
Proposed Rev. Act, Sec. 9; N. C. Proposed Unif. Proced. Act, S<>c. 0; N. D. Unif. 
Prac. Act, Sec. 19; N. Y. Civil Prnctice Act, Sec. 1200, adding special provisions to 
compel performance of duties enjoined by law in lieu of the writ of mnndnte; Pa. Pro­
posed Prac. Act, Sec. 44; U.S. Sen. Bill 674, Sec. 311 (e). 

98 A.B.A. Proposed Act, Sec. 9 f (5) ; l\fodel Act, Rec. 12 (5) ; Pa. Propose<l 
Prac. Act, Sec. 44; U. S. Sen. Bill 674, Sec, 311 (e) (5). 

911 Ill. Proposed Jud. Rev. Act, Sec. 10. 
100 Minn. Proposed Review Act, Sec. 9 (5). 
101 N. C. Proposed Unif. Proced. Act, Sec. 9 (h) (4). 
102 N. D. Unif. Prac. Act, Sec. 19. 
103 Sec.1296 (6). 
10

' Sec. 12D6 ( 7) . 
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It is generally provided that the court in its ,r~view is 'c6niined to the 
record except that it may take evidence of irr~gularities of procedure not 
· disclosed by the record.105 If a proper showing is made1 to the court as 
to the need for and propriety of allowing additionaltevidence the court 
may remand the case to the agency to take the:•eviden~e and make further 
findings. 100 Only the Oh:i'.o Un.if. Proced. !A.ct ,provides :that· the court 
itself may take further evidence.107 

· Orde·r by the conr,t. Several of the statntes provide that the court 
may affirm, reverse or modify the agency decision 108 but it is not clear 
whether this refers merely to the :findings oi fact ortto the orders. The 
N. D. Un1:f. Prac. Act state8 that if the court modifies or reverses the 
deeision, it, shall remand t.he cnsc t.o t.he ageney for 'diApositfon.109 The 
Ill. Proposed Juel. Rev. Ad, to the cnntra~·y, provides that the court shall 
"enter such order, determination or decision as is justified by law. " 110 

4. Published Comment 

The Attol'ney General\~ Commit.tee report, stated· that the main 
function of judicial review is to act as '' a check against excess of power 
and abusive exercise of power in derogation of private right." . Judicial 
review rarely is available to compel enforcement of :ilaw.by administraw 
tors.111 Even when it is available, the effective, use.of .judicial review is 
limited by the volume of adjudicated cases, the eost,to the litigants, and 
the fact that many business transactions cam not:wait until a review is 
decided. Judicial review, then, can he expectedJonly to. check and not 
to supplant administrative action. '' Review must .not be so expensive 
as to destroy the values-expertness, specialization and the liktr-which, 
as we have seen, were sought in the establishment .of, administrative 
agencies.' '112 - , , i ·r , ,· 

Many of the Federal statutes are silent or vague on the subject o:f 
judicial review.118 And eonrts have ennm~rated only.general standards 
which guide but do not eompe.1 1 nncl 1eave considerable ,room for judg~ 
ment. It has been est.alilishecl thnt generally only a· person with legal 
standing can attack an adm injstrat.ive act, and review is not available in 
regard to preliminary or pl'oeed nral 1mitters,114 

i • , 

Assuming that n caH(\ ji-; Hl!hject to some.kind of, review, Benjamin 
stated that: "Djscusfiion of the 111·oblems involved _s.nd understanding 
·of the judicial decisions, may Im aicled by distinguishing three types of 
quasi-judicial determinations-determinations of fact,. \determinations . ' 

t ··1 :i • . ; :;', . 1 ~ ~, <i, ,: · · : j 
• 100 Ill. Proposed Jud. Rev, Act, Sec. 10; Minn. Proposed. Review. Act, Sec. 0 (1). 

The N. C. Renie. of LicM18N1 Act, Hee. 1 ::--10-4 presents the· anomalous procedure of 
allowing the licensee n "trial by jury of the issue of fact arising on the •pleadings, hut 
such trial shull lrn only 111)011 the writtli11 eddence taken before. the. trial committee 
or counsel." • , ,. · 1• , 1 ,: . , , 

100 Ill. Proposed Jurl. Rev. Act, Rec. 11 (f) ; Model Acti Sec. 11 (4) ; 'N. C. Pro­
posed Unif, Proccd. Aet, Sr.c, fl (b) ; N. n. Unif. Prnc. Act, Sec.18. 

107 Sec. 154-73. 
108 Model Act, Sec. 12; N. Y. Civil Prnctice Act, Sec. ,1800; Ohio Unit. Proced. 

Act~ Sec. 154-73; Pu. Propol:!ed Prue. Act, 8ec. 44. 
100 Sec.10. 
"

0 Sec.10 (g); see also Sec!. :10 (h). 
iu Atty. Geu. Rep., p. 76. 
m Id., nt 77. 
ns Id., nt 83. 
m Icl,, nt 84-85. 
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of law, and determinations•as to the exercise of discretion. It is neces• 
sary at the same time to note that the precise lines of distinction are not 
always clear and that accurate classification in a given case may be impos­
sible:' '115 As Benjamin also pointed out there is general agreement that 
questions of law are and should be fully reviewable by, the courts.118 

rrhere is considerable difficulty, however, in determining wheth~r a par­
ticular question will be reviewed as one of law or fact, and there. is a 
further problem if the question is one of fact as to what test .is to be 
applied. · 

Distinctions between law and fact are not always drawn clearly in 
the cases. Abstractly, there may b~ little confusion. One writer stated 
that " 'Law' in its best accepted sense refers to precepts generally and 
uniformly applicable to all persons of like qualities and status and in like 
circumstances . . . On the other hand, when the law. is capable of 
no further definition, the question whether the facts of thQ particular 
case meet the legal norm is a matter of fact and for the fact~flnding 
agency. " 117 .The courts, however, do not follow this test; frequently 
the question of whether administrative :findings are sustained by sub­
stantial evidence is stated to be one of law.118 On~ proposed test is that 
in the administrative law field, eourts in jndicial review should consider 
the problems concerning which they a.re expert, and that technical 
problems in the fields of the administrators should be left to the agencies. 
This approach seems to have gained a few adherents, but,it is as difficult 
to draw a line on the basis of expertness as on the old distinction between 
law and fact, and it is doubtful that this new theory has many advaiitd'g'is 
over the older and better established concepts.119 · , 1 

In any event the distinction between fact and law is one that will 
be made by the courts, and not tl:\e legislatures. Of more immediate 
interest is the scope of review of a fact question. At one end,of the.scale 
of possibilities is the complete· retrial of all the issues by a court, or a. 
romplete reweighing of the evidence by a court. One writer stated: 
'' q:1he American Bar Association Committee on Administrative Law 
started off with this [independent judicial review on the facts] as a 
cardinal principle. As it continued its ,vork the principle was gradually 
diluted until all that remained in the final draft of the Logan.Walter 
Bill was a direction to set aside an order if the findings •of fact were 
'clearly erroneous'; and even this remnant had to be removed before the 
Renate would pass the bill. tTndicial review on the faets can be effectively 
procured in only one way-by real trials dn nouo in ihe courts. No one 
wants that because it means in the end, having a whole new set of courts 
to duplicate the administrators. " 120 Benjamin criticized any, review 
which would substitute the judgment of the court on the evidence for 
that of the agency.121 The Attorney General's 9ommittee concluded 
that an inquiry as to whether administrative findings are. supported by 

m Benj, Rep., p, 327. 
116 Id., at 347. 
117 Brown, "Fact and Law in Judicial Review" (1943) 56 Harv. L. Rev. 809,004. 
us Id., at 902-903. See also Atty. Gen. Rep., p. 88. 
m Id., at 921-927. The theory discussed by Brown wns nclvanced by Dean 

Landis. 
1~ Feller, "Administrative Law Investigation Comes of Age" (1941) 41 Col. L. 

Rev. 589, 605. 
121 Benj. Rep., pp. 336-338. 
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the weight of the evidence would be desirable in,few.1if·any cases, and 
stated the following reasons: '' [1] there is '.the1 question .of how much 
change, if any, the amendment would produce. ,;,,.The respect that courts 
have for the judgments of specialized tribunals which have carefully con­
sidered thQ problems and the evidence· can!: riot •be 1 legislated· away. 
• • • · [2] If the change would require·the coi:Irts·to determine inde­
pendently which way the evidence preponderates,;'. administrative tri­
bunp.ls would be turned into little more than: :media.ifor transmission of 
the evidence to the courts.. This would destroy the values·of adjudication 
of fact by experts or specialists in the :field ·involved .. It would divide 
the responsibility for administrative adjudications.-"122: • "· , · 
· In a limited number of fact situations' the .United States Supreme 
Court lms prescribed an independent judgment• -on : the facts. The 
present Qxtent of this rule is not clcar.129 ,, "Beyond the cases to which 
these decisions are applicahle, judicial review may be restricted to tha 
record before the ngency, ,md t.he extent of the courts' scrutiny may be 
narrowed. To statt~ tho rntit.tor vory broadly;judicial review is generally 
limited to the inquiry whctlier the administi'ative agency acted within 
the scope of its authority. The whidom, reasonablenes.CJ, or expediency 
of t11e action in the circnmstnnees are said to be matters of administrative 
judgment to bo determined exclusively by,ithe·.agency. " 124 The test 
generally applied in the Federal cases is whether the finding is supported 
by· substantial evidence.125 Benjamin stated. that .in New .York the sub­
stantial evidence test has been applied uniformlyiby the courts whataver 
the language 0£ the particular review statute. l 26 

Substantial evidence is not easy to define.•. i,Benjamin quoted a New 
York case stating that "choice lies with the Board.and:its finding is sup­
ported by the evidence and is conclusive when others might reasonably 
make the same choiee,' '127 and he concluded that .the1substantial evidence 
test "is thus a test of the rationality of a. quasi,.judicial determination, 
taking into account all the evidence on both sides.' ',128 He. proposed this 
amendment to the New York Practice Act: The .court is to decide 
'.' 'Wlrnther, under the entire record of the hearing, each of the findings 
of fact necessary to support the determinati9n is.itself.supported by sub­
.stantial evidence.' ''129 The Attorney General.'~- Qommittee stated that 
the substantial evidence test of the Supreme Court;required,such relevant 
evidence as a reasonable mind might accept as adequate to support a con­
<ilnsion.180 Stnson hn.s considered t.110 meaning of substantial evidence 
in a long arti<,lo, n.ml l1iH rl0Jl11ition ii; this: '~The term 'substantial evl• 
de nee' should be construed t.o confer finality upon an administrative 
decision 011 the facts when upon an examination. of. the entire record, the 
evidence, including the inferences tl1crefrom, is· found to be such that a 

1111 Atty, Oen. Rep., pp. 01-02. 
111 See Att3•. Gen. Rep., p. 87; Bonj. Hep., pp. 348-844; :.·No attflmpt bu been 

made herein to 11tm1m11rfae tho pnhlh1lwcl comment in California .with reffpect to the 
current Cnliforni11 doctrine cuncl11·niug inclepenrlent judgment on the facts. These 
al'ticles, which nre too well known to require summarization, are cited at p. 140, ,uzwa,, 

m Atty. Gen. Rep., p. 87. 
mJd,, at 88. 
111• Benj. Rep., p. 828. 
1t1 Matter of Stork Restnurnnt, Inc. v. Boland, 282 N. Y. 256, 274 (1940). 
11111 Benj. R('p., p. 320. 
1• Jd., nt 880. 
180 Atty. Gen. Rep,, pp. 02, 80-00. 
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reasonable man, acting reasonably, 1night have reached the decision; but, 
on the other hand, if a reasonable man, acting reasonably, 001.1,ld, not have 
reached the decision from the evidence and its inferences then the decision 
is not supported by substantial evidence and it should be set aside. In 
effect this is the prevailing rule in jury trials relative to the direction of 
verdicts, and is also the prevailing rule applied by appellate com·ts in 
setting aside jury verdicts because contrary to the evidence. " 131 This 
is only one of the possible definitions of substantial evidence, however. 
Many court opinions have indicated that rules applicable to dire'cted 
verdicts and new trials are used; sometimes the evidence on one side is 
not set off against opposing evidence. The g·eueral tendency of the 
Federal courts is to require more than a scintil1a of testimony on one side 
and no consideration of the whole record, but to requi1'e much less than a 
weigl1ing of the evidence. Stason concluded that the analogy to directed 
verdicts and new trials ordered by appellate courts results in a standard 
which will neither hamper administrative efficiency nor overload the 
courts, and that there is much to gain from simplification of. concepts and 
from taking advantage of the established. practices in the related fields.182 

Other tests for the review of facts have been criticized. The 
Attorney General's Committee stated that provisions to the effect that 
clearly or plainly erroneous· findings, or findings not supported by 
credible evidence, be set aside are without specific ... content, and there is 
no general understanding as to their meaning.133 B~njamin stated that 
review should not be more limited than that provided under a substantial 
evidence test because that test '' affords a meai1s of correcting abn.se-s in 
individual cases and because the eat1tiona1·y effect of tl1e prospect ·of such 
reviev.r shonld help to assure 1n·opm· ndministt·at.ive A.djnqication in the 
first instance.134 

1 

Separate from the determination by a court 0£ issues of 1aw and fact 
is the problem of review of ac1minist.ra.tive <ieterminations ns to the exer­
cise of discretion. In New York "The test which the courts ordinarily 
a.pp]y in reviewing quasi-judicial determinations as to the abuse of dis­
cretion is thus-like the substantial evidence test-a test of the ration­
alit~r of the determination; and this is, I think, as a matter of policy, the 
right test to apply in all but special instances where administrative dis­
cretion may be unreviewable * * * In exceptional instances, where 
the special nature of the snbject-matter of adjudication leads to the con­
elnsion that the particular cliscretion vested in the administrative tri­
lnmal is intended to be absolute, the exercise of discretion may, indeed, 
properly be held to be unreviewable.'' Questions of discretion '' are 
even more clearly within the special competence of atfministrative tri­
bunals "·than questions of fact.mu The Attorney General's Committee 
stated that'' There is a category of eases in which judicial review is denied 
because it is thought that the cases deal with matters which are more 
fittingly lodged in the exclusive discretion of the ndministrative branch, 

131 Stnson, "'Substnntinl Evidence' in Adminii:;tt-ntive Lnw" (1041) 80 U. of 
Pn. L. Rev. 1026, 1038 .• 

m Id., nt lORO-lOol. Rec Stern, "Review nf Findings of Administrntors, Judges 
nntl .Tnries :_ A CompnrntiYc Annl~·sis," (U:H4) 58 H11rv, li. Rev. 70. 

133 Atty. Gen. Rep., p. D2. 
134 Beuj. Rep., p. 338. 
l3:I Benj. Rep., p. 346. 
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subject to controls other than judici.al review. This category ,... ,... • 
is the product chiefly or judicial self limitation. " 186 

__ . There are many methods for questioning administrative ,action in 
tire- courts. The Attorney General's Committee· lists private-actions at. 
law, equity injunction (wl1ich is characterized as.the common remedy in 
the Federal courts and the Unitecl States generally), habeas corpus, 
certiorari, mandamus, prohibition, declaratory judgments and various 
types of special statutory review. 137 Benjamin, discusses a variety of 
procedures available in New Yol'k ;1118 the proceedings in the nature of 
mandate general1y are used '' to review an administrative determination 
arrived at otherwise than as the 1~e.sult of a prescribed quasi-judicial hear­
ing. " 189 In New York the :-mhst.it.ntion of one general writ for the 
remedies of certiorH1·i, prohibition amt mandamus is now provided. 
(p. 145, sup·ra) This ,'(,-1;1s recommended first ,jn a Judicial Council 
Report.140 In IllinoiH, appeal, mandartius, _ certiorari and injunc­
tion are used. 141 Occasionally provision is 'made for review in the first 
instance by a court other than a trial court. For example, some Federal 
statutes provide for" (l) review by a three-judge district court convoked 
for that purpose; or (2) revievi' in a circuit court of appeals. " 142 

iao Atty. Gen. Rep., p. 86. 
131 Id., nt 81-83. 
184 Benj. Re11,1 pp. 350-308. 
180 Id., nt 351. 
140 Third Annual Report of the Judicial Council of New York (1037), pp.120-108. 
m Note, "Occupational Licensing in Illinois", (1042) 9 U._of Chi. L. R~v. 604, 

711-71.5. 
m Atty. Gen. Rep., p. D~. Ree gmerully pp. 92-95. 
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METHOD OF SURVEY AND SOURCES OF INFORMATION 

This project is being conducted under the authorization of 
Chapter 991 of Statutes o! 1943. That legislation directed the 
Judicial Council to make a thorough investigation of administrative 
procedure in California and to recommend to the next Legislature a 
comprehensive plan suitable to the needs of this state, covering 
both judicial review and procedure before the agencies. The work 
has been carried on under the direction of a committee of the Judi­
cial Council which includes Justice John T. Nourse, Chairman, Judge 
C. J. Goodell and Judge Maurice T. Dooling, Jr. The Administrative 
Agencies Survey staff consists of Ralph N. Kleps, Director, John J. 
Eagan, and B. Abbott Goldberg. 

The investigations conducted by the committee and the staff 
fall into four main subdivisions: 

1. The California statutes were studied to determine the 
number and nature of administrative agencies in the state. The Com­
mittee decided on the basis of' that survey that an exhaustive study 
of the entire administrative field was impossible in the time avail­
able, and it was decided to limit the survey to the licensing agen­
cies. It was also decided to eliminate any investigation of the 
Industrial Accident Commission and the Railroad Commission because 
of the peculiar siatus given them by the Constitution. Hearings 
were then held by the Committee to determine the nature of the struc­
ture and procedure followed by representative licensing agencies. 
Twenty-one agencies in all appeared and testified at these hearings.* 
After the conclusion of the committee hearings staff members attended 
disciplinary and other types of hearings held by some of the agen­
cies. Annual reports of the agencies and copies of their rules and 
forms also were obtained. The Uniform Act should apply to all state 
agencies exercising licensing powers. But before the precise cover­
age of the act can be ascertained agencies which did not appear at 
committee hearings must be investigated in more detail. 

2. The case law in California was analyzed and abstracted. 

3. Copies of legislation proposed and adopted in the federal 
system and various states we1~ obtained and studied. These proposals 
included the two bills proposed by the Attorney General's Committee, 
the bill recently drafted by the American Bar Association and intro­
duced in Congress, the proposal of the National Conference on Uni­
form State Laws, and many others. 

4. Many texts and law review and bar journal articles viere 
studied. The Benjamin Report on Administrative Adjudication in New 

/

York and The Attorney General's Report were particularly helpful. 

*Agencies in the Department of Professional and Vocational Standards: 
The Board of Dental Examiners, The Board of Medical Examiners, The 
State Board of Optometry, The California State Board of Pharmacy, 
The Board of Examiners in Veterinary Medicine, The State Board of 
Accountancy, The California State Board of Architecture, The State 
Board of Barber Examiners, The State Board of Registration for Civil 
Engineers, The Contractors' State License Board, The State Board of 
Cosmetology, The State Board of Funeral Directors and Embalmers, 
The Structural Pest Control Board, The Yacht and Ship Brokers Com­
mission, The Bureau of Furniture and Bedding Inspection and The 
Board of Nurse Examiners; other agencies: The Division of Corpora- 1 
tions, The Department of Insurance, The Division of Real Estate, / 
The Board of Osteopathic Examiners, and The State Board of Chiro- / 
praotic Examiners, · 

iii 
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During the spring and summer of 1944 the committee and the 
staff held frequent meetings at which the background material was 
considered and proposed statutes and constitutional amendments were 
studied. The Tentative Draft grew out of these meetings, A con­
siderable portion of the material referred to above has been summar­
ized and published in this Appendix to the Tentative Draft. The 
balance is available in the files maintained in connection with the 
survey, 

iv 
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JUDICIAL REVIEW OF ADMINISTRATIVE ACTION 

1. California Statutes and Practice, and 

2. California Cases. 

The California Constitution imposes definite limitations with 
respect to the procedures which aro available for the judicial re­
view of administrative action, and therefore most statutes are non­
comrnital on the subject. Many statutes are silent (Chiropractic, 
Dental, Medical, Nurse, Optometry, Pharmacy). Some provide that an 
administrative decision is "subject to review 11 (Contractors, Pest 
Control), 11 subject to examination in the courts 11 (Architectural), 
11 subjeot to such review as is permitted or authorized by law 11 (Insur­
ance), or is subject to 11 judicial review in accordance with law, 0 

(Real Es-tate, Veterinary, Yacht). Statutes have provided that re­
view may be had by commencing 11 an action to compel approval 11 (Osteo­
pathic) or by a 11 proceeding in a court of competent jurisdiction 11 

which 11 is governed by the Code of Civil Procedure" (Cosmetology). 
In certain oases the Legislature has attempted to designate the 
procedure to be used by s~ecifying the writs of review, mandate or 
prohibition (Corporations), and in one ca.sea statute has provided 
that the decision of a board as to examinations shall not be "subject 
to review by any court or other authori ty 11 (Nurse). 

Generally speaking, writs of mandate and equity actions are 
used most frequently to secure judicial review of administrative 
action. Actions for declaratory relief and writs of review are 
also used, as are specific proceedings designated by the Legislature 
in particular cases. The power of the courts to determine any jus­
ticiable issue properly brought before them often furnishes the 
basis for judicial reviaw in situations where there is no statutory 
provision as to the judicial reviev, of administrative aotionl, or 
where the procedure designated by the Legislature cannot be used 
oonstitutionally.2. 

General limitations imposed by the courts require that proceed­
ings for reviewing administrative action be brought within a reason­
able time (where none is specified by statute)3, and that the action 
should not be brought prior to the exhaustion of all administrative 
remedies provided.4, 

Actions fil. law. The action at law for damages.has been regarded 

1. Bodinson Mfg. Co. v. Calif. Employ. Comm., 17 Oal,2d 321, 109 
P.2d 935 (1941). 

2, Sipper v. Urban, 22 Cal.2d 138, 137 P.2d 425 (1943); Hogg v. Real 
Estate Commissioner, 54 Cal. App.2d 712, 129 P,2d 709 (1942). 

3. Orwitz v. Board of Dental ·Examiners, 55 Cal. App.2d 888, 132 
P.2d 272 (1942); Campbell v. City of Los Angeles, 47 Cal. App.2d 
310, 117 P.2d 901 (1941); Pacheco v. Clark, 44 Cal. App,2d 147, 
112 P.2d 67 (1941); see Brown v. State Personnel Board, 43 Cal. 
App.2d 70, 110 P,2d 497 (1941). 

4. Abelleira v, District Court of Appeal, 17 Cal,2d 280, 109 P.2d 
942 (1941)--mandate; Metcalf v. Count¥ of Los Angeles, 24 Cal.2d 
_, 148 P.2d 645 (1944) (24 J\.,C. 250)--injunction; Imp. Mut. 
Life Ins. Co, v. Caminatti, 59 Cal. App,2d 501, 139 P.2d 691 
(1943)--deolaratory judgment. 

Judicial Review Appendix 93 
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as one of the well-established means for reviewing administrative 
aotion.5, 

There has been very little use made of this procedure in Cali­
fornia as a means for reviewing or chacking administrative action 
because of the limited issues which may be presented. The action 
will not lie where the administrative officer or agency has acted 
within the limits of discretionary powel', whether that discl'etion be 
legislative or judicial in natur0.6. The issues which can be pre­
sented where discretionary action is involved are limited to excess 
of jurisdiction on the part of the administrative officer or agency 
or abuse of disoretion,7, and if the excess of jurisdiction results 
f:rom the unconstitutionality of the statute under which the officer 
has acted, immunity from liability exists fox him under the provi­
sions of Government Code, sec. 1955.8, Negligence in the performance 
of ministerial duties imposes civil liability upon administrative 
officers, but in the field which is being considered here discretion 
is nearly always involved in the acts of the administrative officer 
or agency, For these reasons, the civil action for damages can not 
be considered as an effective means for reviewing quasi-legislative 
action by administ1·ati ve agencies in California, and there is no 
indication that it has been used to any great extent in actual prac­
tice. 

The principles which have been discussed concerning use of the 
Civil action for damages as a means of reviewing quasi-legislative 
acts of administrative agencies in California apply generally to 
its use where quasi-judicial administrative acts are involved. 'l'hus, 
":fhere discretionary administrative power of a quasi-judicial nature 
is involved, the rev1ew by such an action is limited to acts in 
excess of jurisdiction and acts which constitute an abuse of discre­
tion.9, The action for damages has not furnished a practicable 
means, therefore, for reviewing the quasi-judicial actions of admin­
istrative officers and it has not been used in California. 

Equity injunction a.nd declaratory judgment. The inadequacy of 
the action at law as a means for reviewing administrative action 
led to the use of the suit in equity, and this procedure has been 
characterized as the common remedy in the United States for relief 
against administrative aotion.10. The right to obtain relief in 
equity against administrative action depends, as in other oases, 
upon the inadequacy of other remedies and the establishment of ir­
reparable injury, 11. In addition, the availability of the remedy 

5. Atty. Gen. Rep., p. 81. 

6. Dayid, 11 Tort Liability of Public Officers" (1939) 12 S,O. L. Rev. 
127, 149 1 260; 21 Cal. Jur. 908, et seq. 

7. David, supra, note 6; 43 Am. Jui·. 86, et seq.; (1933) 85 A.L.R. 
298. 

8. Formerly Civil Code, sec. 3342; see David, supra, note 6, at 148. 

9. Ballerino v. Mason, 83 Cal. 447, 23 P. 530 (1890); Downer v. 
~ent, 6 Cal. 94 (1856); Jones v. Richardson, 9 Cal. App.2d 657, 
50 P.2d 810 (1935); see David, supra, note 6, at 260, 279. 

10. Atty. Gen, Rep,, p, 81; 42 Am, Jur. 667; cf. 14 Cal. Jur. 200-
205, 

11. Metcalf v. County of Los Angeles, 24 Cal.2d __ (24 A,C,A. 250), 
148 P.2d 645 (1944); Donato v. Board of Barber Examiners, 56 
Cal. App,2d 916, 133 P.2d 490 (1943). 
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is affected by the provisions of section 526 of the Code of Civil 
Procedure, and section 3423 of the Civil Code, both of which provide: 

11 An injunction cannot be granted: ... (4) To prevent the 
execution of a public statute by officers of the law for 
the public ben:efi t .•. · . ( 6) To prevent the exercise of 
a public or private o:ffioe, in a, lawful manner, by the 
person in possession; (7) To prevent a legislative act by 
a municipal corporation. 11 

These limitations upon the power of equity courts to grant injunc­
tions in certain oases have been sustained by the courts, either as 
legislative restatements of farailiar principles of equity or as lim­
itations which affect the rights of the individuals rather than the 
power of the courts.12. These statutory limitations upon the power 
of equity courts have been held not to apply in California when the 
legislation involved is invalid, upon the theory that the statutory 
protection against injunctive action was intended to apply only in 
favor of valid legislative action, and this exception appliea to 
both ordinances and statutes which axe unconstitutiona1.13. Thus, 
where a challenge is made to the constitutionality of the statute 
or ordinance undex which the administrative agency is acting, or 
where it is claimed that the statute or ordinance (though constitu­
tional generally) is unconstitutional as applied by the administra­
tive agency, the remedy of an equity injunction is available on be­
half of the aggrieved party.14. It has also been held that the 
remedy of an equity injunction is available to an aggrieved party, 
even though a const~tutional statute is involved, if the administra­
tive order issued under the statute is in fact invalid.15. It follows 
therefore, that in such a proceeding for an equity injunction against 
quasi-legislative action the scope of the court's investigation 
extends to the question of the validity of the statute or ordinance 
and also to the question of the validity of the.administrative action 
taken under the statute. 

The foregoing discussion deals with the availability of an 
equity injunction apart from any special statutory provisions. Occa­
sionally, however, the Legislature has provided specifically that 

12. Reclamation District No. 1500 v. Superior Court, 171 Cal. 672, 
154 P, 845 (1916). 

13. Wheeler v. Herbert, 152 Cal. 224, 92 P. 353 (1907); Bueneman v. 
City of Santa Barbara, 8 Cal.2d 405, 65 P.2d 884 (1937). Cf. 
Reclamation District No. 1500 v. Superior Court, supra, note 12, 
in which the court points out that in some states these statu­
tory limitations upon the power of equity are held to apply 
even though the statute is unconstitutional. 

14. Calif. Drive-In Restaurant Assn, v. Clark, 22 Cal.2d 287, 140 
P.2d 657 (1943); Ray v. Parkex, 15 Cal.2d 275, 101 P,2d 665 
(1940). 

15. Challenge Cream etc. Assn. v. Parker, 23 Cal.2d __ (23 A.C. 
134), 142 P.2d 737 (1943); Brook v. Superior Court, 11 Cal.2d 
682, 81 P.2d 931 (1938); Agricultural Prorate Commission v. 
Superior Court, 5 Cal.2d 550, 55 P.2d 495 (1936); Agricultural 
Prorate Commission v. Superior Court, 31 Cal. App.2d 518, 88 
P.2d 253 (1939). This use of an equity injunction where a 
valid statute is involved, but where the court concludes that 
the administrative officer or agency has gone beyond the scope 
of the statute, seems very recent in California. The oases 
give no explanation for the use of injunction whe~e a consti­
tutional statute is involved. 
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injunctive relief shall be available to the review of certain types 
of administra•t;i ve action.. In such oe,ses, the normal prerequisites 
to obtaining injunotive relief would not have to be established and 
presumably the scope of review would extend to any issues concerning 
the validity of the administrative aotion.16, 

Equity injunctions have been used as a means of reviewing quasi­
judicial ac·tion in California, subject to the requirements of irre­
parable injury, inadequacy of other remedy, and to the statutory 
limitations mentioned under the review of quasi-legislative action 
where the enforcement of a public statute is involved. Cases have 
held that the remedy of an equity injunction is not available where 
other remedies are adequate.I?. The courts have held that the J?rO­
visions of Oiv. Code, sec. 3423, and Code Civ. Proo., sec. 526 (Ap­
pendix, p. 95) prohibit the issuance of an injunction to restrain 
the enforcement of a valid statute.18. In California these statutes 
do not prevent the issuance of an injunction where the statute is 
unconstitutional or where, though constitutional, the administrative 
agency or officer proposes to apply it in an unconstitutional manner, 
These issues can be raised by bringing an equity aotion.19, In the 
judicial review of quasi-judicial action, however, the equity in­
junction has apparently not been used as a means of investigating 
whether the administrative agency or officer is acting within the 
authority granted by a valid statute, unless the action would result 
in an unconstitutional application of the statute.20. In this re­
spect a differentiation is to be made between the use of the equity 
injunction for reviewing quasi-legislative action, and its use in 
reviewing quasi-judicial action of administrative boards and agencies, 
Similarly, no specific statutes have been found authorizing the use. 
of injunctive proc0du1'e where quasi-judicial administrative acts 
are involved. 

16. Such a provision exists with respect to the power of the Com­
missioner of Corporations to make orders requiring the discon­
tinuance of 11 unsafe or injurious" practices by industrial loan 
companies. Deering 1 s Gen. Lavis, Supp. 1941, Act 3603, sec. 11, 
provides: 11 Such company shall have 10 days after any suoh 
order is made final in which suit may be commenced to restrain 
enforcement of such order. . . , 11 

17. Moore v. Superior Court, 6 Cal.2d 421, 5? P.2d 1314 (1936) 
[niandamus availabliJ'; Vincent Petroleum Corp. v. Culver City, 
43 Cal. A~p.2d 511, 111 P.2d 433 (1941) ffiandamus or certiorari 
availabl§J; Saxon v. State Board of Educatio~• 13? Cal. App. 
167, 29 P.2d 873 (1934) [certiorari availabl_!V. 

18. Skinner v. Coy, 13 Cal.2d 407, 90 P,2d 296 (1939); Loftis v. 
Superior Court, 25 Cal. App.2d 346, 77 P.2d 491 (1938); Daugherty 
v. Superior Court, 23 Cal. App.ad 739, 74 P,2d 549 (1937); State 
Board of Equalization v. Superior Court, 5 Cal. App,2d 374, 42 
P,2d 10?6 (1935). 

19. S1cinner v. Coy, supra, note 18; Brock v. Superior Court, 12 
Cal.2d 605, 86 P.2d 805 (1939); People v. Globe Grain & Milling 
Co., 211 Cal. 121, 294 P, 3 (1930). 

20. In a number of cases the court has not gone beyond the deter­
mination that a valid statute is involved; see State Board of 
Equalization v. Superior Court, supra, note 18; Loftis v. Supe­
rior Court, supra, note 18; Daugherty v. Superior Court, supr~, 
note 18. Of. Brock v. Superior Court, supra, note 19, in which 
the court indicated that it would investigate whether the sti;t­
tute was being applied in an unconstitutional manner. 



053

In addition to the equity injunction, actions for declaratory 
relief are frequently brought to challenge the validiti of adminis­
trative rulings which are quasi-legislative in nature,Ql, The aon­
ditions under which relief is available are specified by statute22. 
and where a proper oase is ·brought the procedure results in a de­
claration of the validity or invalidity of the administrative regu­
lation. There is no indication that such relief would be available 
where quasi-judicial action is involved, and in any case the court 
has discretion as to ,whether or not the remedy is necessary or 
proper at the time and under all the circumstances of the oase.23. 

Writ of review and Ell of prohibition. The common law writ of 
certiorari is called the writ of review in Oalifornia.24, The power 
to issue this writ and the writ of prohibition is given by the Con­
stitution to the Supreme Court, the District Courts of Appeal and 
to the Superior Oourts.25. The writ of review is provided for by 
statute and lies where an inferior tribunal exercising judicial func­
tions has exceeded its jurisdiction and there is no appeal or other 
adequate remedy.26. The writ of prohibition is also covered by 
statute and it is available to arrest the proceedings of any tribunal 
0xeroising judicial functions where the proceedings are in excess of 
its jurisdiction and there is no adequate remedy otherwise.27. Both 
writs are treated together in this discussion because the principles 
governing their use are virtually the same. 

One problem discussed with reference to other actions to review 
administrative proceedings can be eliminated quickly. These writs 
are available only for the purpose of reviewing action which is 
judicial in nature, and thus it follows that any action of a legis­
lative nature cannot be challenged in the courts by either writ.28. 

For many years both these writs were generally available in 
California for the purpose of challenging administrative adjudioa­
tion.29. In recent yea.rs, however, limitations have been put upon 

21. Calif. Drive-In Assn. v. Clark, 22 Cal.2d 287, 140 P.2d 657 
(1943); Viner v. Oivil Service Oomm. of San Francisco, 59 Cal. 
App.2d 458, 139 P.2d 88 (1943); of. Louis Eckert Brewing Co. 
v. Unemployment Res. Comm. , 4 7 Cal. App. 2d 844, 119 P. 2d 227 
(1941). 

22. Code Civ. Proo,, secs. 1060-1062a, provide that any person 
interested under a "written instrument" can secure a declara­
tion of his rights and duties, including the determination of 
any question of construction or validity arising under such 
instrument. This language has been construed by the courts to 
extend to the question of the construction and validity of ad­
ministrative rules and regulations. 

23. Code Oiv. Proo., sec. 1061. 

24. 

25. 

26. 

27. 

28. 

29. 

Code Civ. Proo., sec, 1067. 

Const., Art. VI, secs, 4, 4b, 5. 

Code Civ. P1·oc. , secs. 1067-1077. 

Code Civ. Proo., secs. 1102-1105. 

The statutes require that "judicial functions" be involved. 
See Code Oiv. Proo., secs. 1068, 1102. 

Vlr'i t of review: State Boa:ed of Ohiro:gractic Examiners v. Supe­
rior Court, 201 Cal, 108, 255 P. 749 (1927); Suckow v. Alderson, 
182 Cal. 247, 187 P. 965 (1920). Writ of prohibition: Chapman 
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the use of both of these writs by judicial decision.30. Their use 
is now restrioted to situations where the action involved can be 
said to be strictly judicial· in nature, and the result is that 
neither writ is available where the action of an administrative 
agency of state-wide jurisdiction is involved,31, A limited field 
remains, therefore, in which the w;rits of review and prohibition are 
available for the purpose of challenging administrative action. In 
this field the major groups are: the quasi-judicial acts of local 
administrative agencies32. and the acts of certain state officers 
or bodies which are characterized as judicial in nature.33, 

Whe1·e available, the scope of the judicial investigation on a 
Writ of review or a writ of prohibition is limited to so-called 
jurisdictional questions,34. The jurisdictional test which applies 
here, however, is not identical with the concept of jurisdiction 
used in connection with suoh problems as are involved in a collateral 
attack upon a judgment. Where the writs of review and prohibition 
are involved, a broader concept of jurisdiction is utilized by the 
courts. Relief is available where the action of the tribunal exoeeds 

v. Stoneman, 63 Cal. 490 (1883); Hevren v. Reed, 126 OaJ.. 219, 
58 P. 536 (1899). See also Rode, 11 Administrative Adjudication 
in California and its Review by the Writ of Certiorari, 11 (1937) 
25 Calif. L. Rev. 694. 

30. Standard Oil Co. v. State Board of Equalization, 6 Oa,l.2d 557, 
59 P.2d 119 (1936). As to the writ of prohibition see Whitten 
v. California State Board of Optometry, 8 Cal.2d 444, 65 P,2d 
1296 (1937). See, in this connection, Turrentine, "Restore 
Certiorari to Review State-Wide Administrative Bodies in Cali­
fornia, 11 (1941) 29 Calif. L. Rev. 275. 

31. See the concurring opinion in Sipper v. Urban, 22 Cal.2d 138, 
137 P. 2d 425 (1943); Laisne v. California State Board of Optom­
etry, 19 Cal.2d 831, 123 P.2d 457 (1942); Drummey v. State 
Board of Funeral Directors, 13 Cal.2d 75, 87 P.2d 848 (1939). 
Earlier decisions had held that these writs were unavailable 
where the administrative action involved in the particular case 
did not involve judicial functions, but no general restriction 
on the use of the writ with state-wide administrative agencies 
existed. See Tulare Water Co. v. State Water Commission, 187 
Cal. 533, 202 ~- 874 (1921); Department of P1ililio Works v. 
Superior Court, 197 Cal. 215, 239 P. 1076 (1925). 

32. Walker v. City of San Gabriel, 20 Cal.2d 879, 129 P.2d 349 
(1942). The continued use of these writs with local adminis­
trative agencies is predicated upon the Legislature's power to 
create 11 inferior courts" in any city or county. See Laisne v. 
California State Board of Optometry, supra, note 31. Also, 
Elliott, 11 Certiora1·i and the Local Board 11 (1941) 29 Calif. L. 
Rev, 586. 

33. See O'Brien v. Olson, 42 Cal. App.2d 8, 109 P.2d 8 (1941), in 
which the Governor was held to have exercised judicial func­
tions for the purpose of the writ of review. 

34. Homan v. Board of Dental Examiners, 202 Cal. 593, 262 P. 324 
(1927); Garvin v. Chambers, 159 Cal. 212, 232 P. 696 (1924). 
(Cases are cited as to the scope of the writs of review and pro­
hibition regardless of when they arose, on the theory that the 
recent judicial limitation on the availability of the writ in 
no way altered the nature of the relief given when the writ is 
available. ) 
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its delegated powers, as those powers are defined by provisions of 
constitution or statute.35. Thus, errors, are correotible by the 
writs of review and prohibition where they are outside the limits of 
the agency's delegated powers, as for example, an error of law re­
sulting in action outside tne agency 1 s jurisdiction36. or a finding 
made in the absence of any competent evidence to support it.37. Con­
versely, errors not amounting to excess of jurisdiction can not be 
reached by these writs38, and no right exists to introduce evidence 
outside of the record made before the agency in order to contradict 
the racord.39. 

The writ of mandate. Jurisdiction to issue the writ of mandate 
is vested----ru-the Supreme Court, the District Courts of Appeal and 
the Superior Courts.40. The details of procedure are regulated 
by statute and the writ is available where there is no other ade­
quate remedy to compel the performance of an act which the law spe­
cially enjoins or to compel the admission of a party to a right or 
office to which he is entitled and from which he is unlawfully 
excluded.41. Provision is made for a jury trial upon essential ques­
tions of fact in the discretion of the court issuing the writ.42. 

Until recent years the writ of mandate was not widely used in 
this state as a means of challenging administrative action for it 
was limited to situations in which a ministerial officer had refused 
to perform duties specifically required of him by law.43. Where 

35. Abelleira v. District Court of Appeal, 17 Cal.2d 280, 109 P,2d 
942 (1941); Redlands High, etc. District v. Superior Court, 
20 Cal.2d 348, 125 P.2d 467 (1942). 

36. Jameson v. State Board of Dental Examiners, 118 Cal. App. 105, 
5 P.2d 47 (1931). 

37. Garvin V. Chambers, 159 Cal. 212, 232 P. 696 (1924); Renwick 
v, Phillips, 204 Cal, 349, 268 P. 368 (1928); Osborne v. 
Baughman, 85 Cal. App. 224, 259 P. 70 (1927). 

38. Homan v. Board of Dental Examiners, sunra, note 34, (defective 
pleading); Fuller v. Board of Medical Examiners

1 
14 Cal. App.2d 

734, 59 P.2d 171 (1936) (weight of the evidence;; Winning v. 
Board of Dental Examiners, 114 Cal. A-op. 658, 300 P. 866 (1931) 
(bias of agency member); Pacific Home~Buildin~ Realty Co. v. 
Daugherty, 75 Cal. App. 623, 243 P. 473 (1925) (error of commis­
sioner not amounting to excess of jurisdiction); nor has the 
court any power to modify the penalty imposed: Parker v. Board 
of Dental Examiners, 216 Cal. 285, 14 P.2d 67 (1932); Fuller v. 
Board of Medical Examiners, supra. 

39. Thus, where the record showed the presence of a quorum, it would 
not be proper on n. writ of review to Teoeive evidence upon the 
issue of whether a quorum had in fact been present. See Jordan 
v. Alderson, 48 Cal. App. 547, 192 P. 170 (1920); Lanterman v. 
Anderson, 36 Gal. App. 473, 172 P. 625 (1918). 

40. Constitution, Art. VI, secs. 4, 4b, 5. 

41. Code Civ. Proo., secs. 1084-1097. 

42. Code Civ. Proc., sec. 1090. 

43. Bodinson Mfg. Co. v. Calif. Employment Commission, 17 Oal,2d 
321, 109 P.2d 935 (1941). 
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discretion, either quasi-legislative or quasi-judicial in nature, 
had been vested in the adri1inist:rati ve officer, the writ could not 
be used as a means of controlling the exercise of that discretion.44. 
Coincidental with the restrictions which were placed by the courts 
upon the use of the writs of review and prohibition, however, the 
use of the w1•i t of mandate for the purpose of reviewing administra­
tive action was greatly expanded in California.45. The nature and 
precise limits of this expanded use of the writ are not cleal', This 
is a new remedy provided by judicial decision, and the courts have 
had a relatively short time within which to define the new use for 
the writ,46. 

Relying upon the oases decided since 1939, certain conclusions 
can be reached concerning the availabilit-y of the writ of mandate 
as a procedure for reviewing administrative action in California .. 
The courts have given no indication that the writ of mandate is 
available where quasi-legislative administrative action is involved47 , 
The w:rit is available, however, to co:rrect abuse of discretion on 
the part of an administrative agency where the action involved is 
quasi-judicial in nature,48. This is true whether the power is the 

44. Bank of Italy v, Johnson, 200 Cal. 1, 251 P. 784 (1927); Inglin 
v. Hoppin, 156 Cal, 483, 105 P. 582 (1909). 

45. Drummey v. State Board of Funeral Directors, 13 Cal.2d 75, 87 
P.2d 848 (1939); Bodinson Mfg. Co. v. Calif. Employment Commis­
sion, supra, note 43. 

46. The fiI'st case in this line is Drummey v. State Board of Funeral 
Directors, supra, note 45, decided in 1939. It should be noted, 
also, that a sharp split has existed on the Suprema Court of 
California since 1941. Three of the court 1 s seven members deny 
that the writ of mandate is an appropriate remedy for this pur­
pose, and the decisions outlining the conditions for its use 
are consequently 4 - 3 decisions, 

On this problem see: Bianchi, 11 The Case Against S .c .A. Number 
8, 11 (1942) 17 Calif. State Bar J. 172; Browne, 11 PropoGi tion 16 
should be Defeated, 11 (1942) 17 Calif. State Bar J. 184; McGovney, 
11 Administrative Decisions and Court Review Thereof, in Cali­
fornia,11 (1941) 29 Calif. 1. Rev. 110; Turrentine, 11 The Laisne 
Case--A Strange Chapter in our State Jurisprudenoe, 11 (1942) 
17 Calif. State Bar J. 165. 

47. This 1·esul t follows naturally from the fact that the writ of 
mandate will not be granted where another speedy and adequate 
remedy is available. The remedy of injunction is used in such 
situations, and there has been no need to resort to the extra­
ordinary remedy of mandate. 

48. The u8e of the term 11 quasi-judicial power 11 in this connection 
requires some explanation. Throughout this discussion of the 
methods for judicial review, the term 11 quasi-judicial 11 has been 
used in its ordinary connotation, that is, denoting the exer­
cise of adjudicating functions by administrative agencies. The 
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limited quasi-judicial power of state-wide administrative agenciesi9, 
or the normal quasi-judicial power of local administrative agen­
cies,50. The remedy is not available as of right, however, and the 
court to which application is made has a discretionary power to 
grant or deny the writ.51. 

The scope of review where administrative action is challenged 
by the writ of mandate may be stated generally to consist of the 
correction of abuse of disoretion.52. This traditional definition 
of the purpose of the writ has been carried into the more recent 
oases, but it does not furnish an adequate standard for determining 
when courts will interfere with administrative action until it is 
annotated by reference to the court decisions. If an error of law 
is involved, for example, where an agency is acting beyond the 
powers delegated to 'it or where it is not complying with the require­
ments of the statute under which it operates, judicial review by 

test applied is an analytical one, and if the administrative 
action results in a decision concerning private rights based 
upon evidence taken at a hearing, the action is termed quasi­
judicial. 

One of the normal attributes of quasi-judicial administrative 
power is finality of determinations of fact wr,ere there is sub­
stantial evidence to support such a determination. Local ad­
ministrative agencies in California still possess this power, 
but under the California Constitution state-wide agencies can 
not be given such power. (Laisne v. Calif. State Board of 
Optometry, 19 Cal.2d 831,123 P.2d. 457 (1942).) In this dis­
cussion it has been decided to apply the term 11 quasi-judicial 11 

to the exercise of adjudicating functions by either type of 
agency, but to indicate the limitation on the power of state­
wide agencies by calling the adjudicating pov✓ers which tl1.ey 
exercise a 11 limited quasi-judicial power. 11 

49. Sipper v. Urban, 22 Cal.2d 138, 137 P.2d 425 (1943). 

50. Walker v. City of San Gabriel, 20 Cal.2d 879, 129 P,2d 349 
(1942), in which the petitioner sought a writ of review. The 
trial court, however, issued a writ of mandate and this proced­
ure was sustained on the theory that both writs were available 
where the quasi-judicial action of local administrative agen­
cies was involved. See concurring opinion in Naughton v. Re­
tir·ement Board of San Francisco, 43 Cal. App.2d 254, 110 P.2d 
714 (1941) in which it is suggested that the scope of review 
is the same with both writs in this situation. 

51. Dare v. Board of Medical Examiners, 21 Cal.2d 790, 136 P.2d 
304 (1943). 

52. Sipper v. Urban, supra, note 49. 
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writ of mandate will invalidate the administrative action.53, Where 
the fact-finding power is involved, the review.by mandate will cor­
rect an 11 abuse of discretion on the facts, 11 54. If the normal quasi­
judicial power of a local administrative agency is challenged, this 
abuse of discretion on the facts exists only if the finding is not 
supported by substantial evidence, and where the evidence is con­
flicting the administrative dete1•mination Will be sustained. 55, If 
the limited quasi-judicial pov,er of a state-wide ae:;enoy is involved, 
however, the courts on a review b:' mandate are authorized to exer­
cise an in9-ependent judgment on the facts and to make their own 
findings,5°, In exercising this judgment the courts must give 
effect to a presumption in favor of the agency's action although the 
exact effect of this presumption is impossible to estirnate.57. In 
exercising its independent judgment, the court is authorized, under 
certain conditions, to accept evidence in addition to that which 
was presented before the agency58. and it has been held in at least 
one case that no prejudicial error resulted where the court refused 
to consider the transcript of oral evidence taken before the agency 
and reached its independent conclusion upon evidence taken before 

53. Olive Proration Program, etc. 
sion, 17 Cal,2d 204, 109 P.2d 
Calif, Employraent Commission, 
(1941). 

v. Agricultural frorate Commis-
918 (1941); Bodinson Mfg. Co. v. 
17 Cal,2d 321, 109 P.2d 935 

54. See concurring opinion by Schauer, J, in Sipper v. Urban, 
supra, note 49. 

55. Walker v, City of San Gabriel, 20 Oal.2d 879, 129 P.2d 349 
(1942); Vaughn v. Board of Police Commissioners, 59 Cal. App. 2d 
771, 140 P,2d 130 (1843); Brant v. Retirement Board of San 
Francisco, 57 Cal. App.2d 721, 135 P.2d 396 (1943); lfor:phy v. 
Retirement Board, 49 Cal. App.2d 58, 121 P,2d 101 (1943); 
Diers sen v. Civil Service Commission, 43 Cal. App. 2d 53, 110 
P,2d 88 (1941). 

56. Drummey v, State Board of Funeral Directors, 13 Cal.2d 75, 87 
P,2d 848 (1939); Laisne v. State Board of Optometry, 19 Oal.2d 
831, 123 P.~d 457 (1942). It should be noted in this regard 
that the more recent oases in this line have not used the lan­
guage of compulsion but have said that the courts 11 may 11 exer­
cise an independent judgment on the facts. This discretionar-y 
aspect of the trial court's review power on mandate is strongly 
emphasized in the later oases. See Sipper v. Urban, 22 Cal. 3d 
138, 137 P.2d 425 (1943); Dare v. Board of Medical Examiners, 
21 Cal.2d 790, 136 P,2d 304 (1943). 

57. See Druiirn1ey, Dare and Sipper cases, supra, note 56. This pre­
sumption based upon the provisions of Code Civ. Proc., sec. 
1863 (15), is that official duties have been regularly performed. 
It has the effect of an admonition to the court and of casting 
the burden of proof upon the person seeking to overthrow the 
administrative action. 

58. See Dare v. Board of Medical Examiners, supra, note 56. 
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the court.59. The extent of the court's power to take evidence in 
addition to that presented before the agency has varied from case 
to case in recent years,60. and some differences still exist as in­
dicated by recent District• Court of Appeal decisions61. and concur­
ring and dissenting opinions in Supreme Court oases.62. 

The procedure which is to be followed upon judicial review of 
administrative action by the writ of mandate is equally uncertain. 
Where the normal quasi-judicial power of local agencies is concerned, 
the remedy is a parallel for the writ of review and it would seem 
that the record of the administrative agency's action is essential 
to the court's determination. Where the limited quasi-judicial 
power of a state-wide agency is involved, the record of proceedings 
before the board is ordinarily essential,63. but not indispensable,64. 
to the court's action. Under both types of administrative action 
the actual practice differs, so that the transcript of proceedings 
before the board is sometimes attached as part of the petitioner's 
pleading, sometimes attached to the respondent's return to the writ, 
and sometimes introduced in evidence at the court hearing. It has 
been indicated that the respondent board should normally attach the 
record as part of its xeturn or have it available at the trial for 
the use of the court.65. Where the petitioner attaches a copy of 
the transcript to his petition, it has been held that the court may 
exercise its discretionary power to deny the issuance of the writ 
upon the theory that the petition plus the transcript shows that 
petitioner has no cause of action.66. The courts appaxently are in 
some confusion on this point, however, because despite the fact that 
such oases are decided upon a pleading point (by sustaining a gene­
ral demurrer for failure to state a oause of action), the courts 
frequently decide that the evidence in the transcript is sufficient 

59. Russell v. l\Hller, 21 Oal.2d 817, 136 P.2d 318 (1943). 

60. The Drummey case, supra, note 56, spoke of an independent judg­
ment on the facts without discussing the right to introduce 
new evidence. The Laisne case, supra> note 56> spoke of a 
trial de nova, apparently without limitation, while the Dare 
case, supra, note 56, attempted to prescribe definite conditions 
under which additional evidence could be introduced befor-e the 
court and spoke of a qualified trial de nova. 

61. See Wyatt v. Cerf, 64 Cal, App.2d _ (64 A.C.A. 854), 140 P.2d 
309 (1944). Compare Madruga v. Borden Oo., 63 Cal. App.2d (63 
A.C.A. 120), 146 P.2d 273 (1944). 

62. See the Laisne case, supra, note 56, the Dare case, supra, note 
56, the Russell case, supra, note 59, and the Sipper case, 
supra, note 56. 

63. Da1'e v. Board of Medical Examiners, supx.§:, note 56. 

64. Russell v. Ni.iller, supra, note 59. 

65. Dare v. Board of Medical Examiners, supra, note 56. 

66. Sipper v. Urban, supra, note 56; Zemansky v. Board of Police 
Commissioners, 61 Cal. App.2d 450, 143 P.2d 361 (1943); Vaughn 
v. Board of Police Commissioners, 59 Cal. App.2d 771, 140 P.2d 
130 (1943); Newport v. Ga.minetti, 56 Cal. App.2d 557, 132 P.2d 
897 (1943); 1'/ieyer v. Board of Public Works, 51 Cal. App.2d 456, 
125 P.2d 50 (1942); Tobineky v. Boaxd of Medical Examiners, 
49 Cal. App.2d 591, 121 P,2d 861 (1942); Hansen v. State Board 
of Equalization, 43 Cal. App.2d 176, 110 P.2d 453 (1941). 
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to support the board 1 s action.67. Conversely, however, it has been 
held that the allegations of a defective petition for mandate cannot 
be supplied by reference to the transcript of proceedings before 
the agency which is attached to the petition.68. 

Several other factors require mention. It has been well 
established in mandate proceedings that, although the court will 
invalidate an abuse of discretion where it is found, it will not 
attempt to direct or control the discretion vested in a.n adminis­
trative agenoy69. and this principle has been followed since the 
expansion in the use of the writ."70. A jury trial is obtainable in 
the discretion of the court, apparently,71. and in that event there 
is some question as to what issues of fa.at may be submitted to the 
jury. They should not be the issues theretofore considered by the 
board in view of the rule that the court is not empowered to substi­
tute its judgment for that of the agency, Under the independent 
judgment test, however, it might be held that a jury determination 
contrary to that reached by the board would demonstrate an abuse of 
its discretion but this issue is as yet undetermined by the courts. 

Special sta·tutoa proceedings. In addition to the situations 
alread,y mentioned in which the Legislature has attempted to desig­
nate one or more of the standard remedies as the means for review­
ing the actions of particular agencies or has specified the aoope 
of review, there are several situations in which it has attempted 
to create special proceedings for this purpose. 

The Legislature has attempted in certain situations to provide 
for an 11 appeal II to the courts from the action of an administl'ati ve 
officer or board. Since the appellate jurisdiction of the courts 
is fixed by the Oonstitution, this type of provision is unconsti­
tutional if it has the effect of altering that appellate jurisdic­
tion.?3, Where the form of procedure is called an 11 appeal, 11 however, 
it may still be held constitutional if the court determines that a 
wholly new proceeding in the court is contemplated and that no true 

6'7. 

68. 

69. 

70. 

'71. 

72. 

See, with one judge dissenting on this point, Meyer v. Board 
of Public Works, 51 Cal. App.2d 456, 125 P.2d 50 (1942); 
Vaughn v. Board of Police Commissioners, 59 Cal. App.2d 771, 
140 P.2d 130 (1943); Tobinsky v. Board of Medical Examiners, 
49 Cal. App.2d 591, 121 P.2d 861 (1942). 

Dierssen v. Civil Service Commission, 43 Gal. App.2d 53, 110 
P.2d 88 (1941); Bennett v. Brady, 17 Cal. App.2d 114, 61 P.2d 
530 (1936). . 

Inglin v. Hoppin, 156 Cal, 483, 105 P,2d 582 (1909); Doble 
Steam Motors Corporation v. Daugherty, 195 Cal, 158, 232 P. 
140 (1924), 

Bila v. Young, 30 Oal.2d 865, 129 P.2d 364 (1942); see Mosesian 
v. Parker, 44 Oal, App.2d 544, 112 P.2d 705 (1941). 

Sparks v. Board of Dental Examiners, 25 Cal. App.2d 341, 77 
P,2d 233 (1938). 

Const., Art. VI, secs. 4, 4b, 5; Mojave Rive:r Irrigation Dis­
trict, 202 Cal. 717, 262 P. 724 (1928); Millsap v. Alderson, 
63 Cal. App. 518, 219 P. 469 (1909). This constitutional re­
qui1'ement has been held to prevent the Legislature from prescri b­
ing an appeal from tha action of a local board of supervisors, 
acting in a quasi-judicial capacity. Chinn v. Superior Court, 
156 Cal. 478, 105 P. 580 (1909) . 
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appeal is involvect.73. Sometimes, in providing a special statutory 
foi·m of action, the Legislature has called the proceeding a "review. 11 

Since the writ of review is provided in the Constitution, its his­
toric function cannot be ·a1 ter·ed by a legislative provision attempt­
ing to apply it to bodies which do not exercise strictly judicial 
power. Thus, if the word "review" were construed to mean the writ 
of r·eview, such legislation would be unconstitutional. 74. Wl1ere, 
however, the court has concluded that the Legislature did not mean 
to specify the writ of reviaw by its use of the word "review," the 
legislation has been sustained as a general statutory provision for 
judicial investigation into administrative action.75. 

In providing a special form of action the Legislature cannot 
create an original proceeding in the superior court where the effect 
is to impose non-judicial, administrative duties on the court or 
where the legislation applies to such a small class of persons that 
it constitutes special legislation.76. The prohibition against 
special legislation, if strictly interpreted would seem to prohibit 
any form of action limited to the orders of a particular administra­
tive board, but several statutes of this nature have been enacted,77. 
and court decisions huve sustained them, possibly because they in­
clude a broad enough cla.ss of persons to avoid the danger of con­
stituting special legislation. 

As indicated in the opening part of this section (Appendix, 
p. 93), the Legislature has played a relatively small part in pre­
scribing procedures for the judicial review of administrative action. 
This reluctance to act is understandable, of course, in view of the 
numerous constitutional restrictions with Which its power is circum­
scribed. Where the Legislature has been given full power to act, 
as with the Industrial Accident Commission and the Railroad Commis­
sion, more detailed provisions are found, but no attempt has been 
made to discuss these agencies or their procedure in this report. 

73. Gollier & Wallis v. Astor, 9 Gal.2d 202, 70 P,2d 171 (1937). 

74. Mojave River Irrigation District v. Superior Court, supra, 
note 72. 

75. Ray v. Parker, 15 Cal.2d 275, 101 P.2d 665 (1940); Agricultural 
Prorate Commission v. Superioi· Court, 31 Gal. App. 2d 518, 88 
P.2d 253 (1939). 

76. Mojave River Irrigation Distriot v. Superior Court, supra, 
note 72. 

77. Alcoholic Beverage Control Act, Deering 1 s Gen, Laws, Act 3796, 
sec, 46; Unemployment Insurance Act, Deering 1 s Gen, Laws, Supp. 
1939, Act 8780d, sec. 45.10; State Bar Act, Business & Prof. 
Code, sec. 6083. 

See In re Shattuck, 208 Cal. 6, 279 P. 998 (1929); Louis Eckert 
Brewing Co. v. Unemployment Reserves Commission, 47 Cal. App.2d 
844, 119 P,2d 227 (1941). In Bray v. Superior Court, 92 Cal. 
App. 428, 268 P. 374 (1928), the court reached the conclusion 
that the Water Commission Act (which had been involved in the 
Mojave case, supra, note 72) was not unconstitutional as spe­
oia,l legislation in providing for an original action in the 
superior court by appropriators of water. The Bray case was 
approved in Wood v. Pendola, 1 Gal.2d 435, 35 P.2d 526 (1934). 
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Stay of execution. Code Civ. Proo., sec. 949, provides for an 
automatic stay of execution except in situations otherwise covered 
specifically. If an appeal is taken from a judgment granting man­
date the appeal sha,11 not act as a stay if petitioner can show that 
he will be damaged irrepar_ably in his business or profession if the 
execution is stayed. 78. If mandate is denied there is no such speci­
fic provision. A stay of execution, however, can operate only on a 
judgment which commands or permits some act to be done; if a judg­
ment is effective by itself there is nothing to restrain.79. 

Supersedeas is an extraordinary writ issued by an appellate 
court to a lower court or officer thereof directing that execution 
or enforcement of a judgment be stayed pending appeal.80, The 
appellate court has inherent power to issue the writ, but the writ 
is an incident to and in aid of appellate jurisdiction.Bl. The writ 
issues in the dieoretion of the court and not as a matter of right,82. 
It has been held frequently that supersedeas, as well as statutory 
stay of execution, is inappropriate if the judgment is self-executing 
and requires no process for enforoement$3,Supersedeas is not avail­
able to keep an alternative writ of prohibition in force pending an 
appeal,84, 

There is some indication that the situations in which super­
sedeas may be issued are increasing, and that the courts are not 
entirely satisfied with the strict rules as they exist now. Prohi­
bitory injunctions have long been held to be self-executing, and the 
courts in doubtful oases have held some injunctions to be mandatory 
in order to issue supersedeas. Recently a writ was issued in a 
case involving a prohibitory injunotion.85. 

78. 

79. 

80. 

81. 

82. 

83. 

84. 

85. 

Code Civ. Proo., sec. 1110b. 

Boggs v. No. American Bond etc. Co., 6 Cal.2d 523, 58 P,2d 918 
(1936); Wolf v. Gall, 174 Cal. 140, 162 P. 115 (1916). 

Rosenfeld v. Miller, 216 Cal. 560, 15 P.2d 161 (1932); In re 
Imperial Water Co., 199 Cal. 556, 250 P. 394 (1926); Southel'n 
Pao. Co. v. Superior· Court, 167 Cal. 2['50, 139 P. 69 (1914). 

Mccann v. Union Bank, 4 Cal,2d 24, 47 P,2d 283 (1935); People 
v, Associated Oil Co., 211 Cal, 93, 294 P. 717 (1930). 
Private Investors v. Homestake Min. Co., 11 Cal. App.2d 488, 54 
P,2d 535 (1936). 
Stewart v. Hurt, 9 Cal.2d 39, 68 P,2d 726 (1937); Hulse v. Davis, 
200 Cal. 316, 253 P. 136 (1927); Tyler v, Presley, 72 Cal. 290, 
13 P. 856 (1887) ( a.ppea.l from judgment suspending attorney); 
Norton v. Municipal Court, 8 Cal. App.2d 368, 48 P,2d 124 (1935) 
(appeal from denial of writ of prohibition); People ex rel 
Boarts v. City of Westmoreland, 135 Cal. App. 517, 27 P.2d 394 
(1933) (appeal in quo warranto proceeding); Erickson v. Muni­
cipal Court, 131 Cal. App. 327, 21 P.2d 480 (1933) (appeal from 
denial of certiorari); Lickley v. County Bd. of Education, 62 
Cal. App. 527, 217 P. 133 (1923) (appeal from denial of writ of 
prohibition); In re Graves, 62 Cal. App. 168, 216 P. 386 (1923) 
(appeal from judgment suspending attorney). But see Painless 
Parker v. Bd. of Dental Examiners, 108 Cal. App. 156, 291 P. 421 
(1930) which indicates in a dictum that the oases in which 
appeals were taken after a denial of certiorari are not control­
led by the oases involving appeals after denial of prohibition, 
and that in the certiorari cases there might be something in the 
nature of a writ of execution which could be stayed. 
Lickley v. County Bd. of Education, supra, note 83; Wood v. Bd. 
of Fire Com., 50 Cal. App. 594, 195 P. 739 (1920). 
See Note, 11 Supersedeas: Use of the Writ to Stay Prohibitory 
Injunotions, 11 (1942) 30 Calif. L. Rev. 209. 
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3. Comparative Legislation. 

Parties entitled to review. A few of the statutes studied 
attempt to specify theparties entitled to review by providing that 
11 any party aggrieved II o:c "adversely affected" by an administrative 
adjudication may seek court relief. 1. So general a definition leaves 
the determination of proper parties to the courts,2, and is, there­
fore, futile.3, 

Form of action to obtain review, Some statutes allow appeals 
from administrative agencies directly to the courts in the same or 
in a similar manner as in civil actions.4, Other statutes merely 
codify the rights to the various remedies heretofore employed by 
providing that legal, equitable and declaratory relief are a~ailable 
as well as the remedies afforded by the extraordinary writs.5, Still 
other statutes provide that review may be had by a special statutory 
proceeding initiated by a petition in the manner of a petition for 
an extraordinary writ,6. In New Yoxk such legislation abolishes all 
the extraordinary writs except habeas corpus, thereby simplifying 
the law and facilitating relief. A similar proposal is incorporated 
in the Minn. Proposed Rev, Act; The Ill. Proposed Jud. Rev. Act pro­
vides that the petition allowed thereunder shall be the exclusive 
means of obtaining judicial review, but does not attempt to abolish 
the writs for all purposes. None of these acts purports to curtail 
the relief obtainable.?. 

The time within which relief must be sought whether by appeal 
or special proceeding va~ies from 15 days to 4 months, with the 
average being 30 days, 

Courts~ venue. All of the statutes studied provide that the 
relief may be sought in the lowest 00U1·t of general jurisdiction. 
The venue is generally to be laid in a oounty where the respondent 
before the agency resided or did business, where the hearing was 
held or where the events complained of oocurrod,8, 

1. A.B.A. Proposed Act, sec. 9(a); Model Act, sec. 11(1); N.D. 
Unif. Prac. Act, sec, 15; U.S. Sen. Bill 674, sec, 3ll(b). 

2. Comment to A.B.A, Proposed Act (1944) 20 A.B.A,J, 44. 

3. Atty. Gen. Rep., p. 85. 

4, LC. Revoo. of Licenses Act, sec. 150-4; N.D. Unif. Prac. Act, 
seq. 15; Ohio Unif. Proced. Act, sec. 154-73; Pa. Proposed Prac. 
Act, sec, 41. 

5. A.B.A. Proposed Act, sec, 9(b); U.S. Sen. Bill 674, secs. 311 
(a), (b). 

6. Ill, Proposed Jud. Rev. Act, sec. 1; Minn. Proposed Review Act, 
sec. li Model Act, sec. 11; N.O. Proposed Unif. Proced. Act, 
sec, 9\b); N.Y. Civil Practice Act, sec, 1283 et ff, 

7. On the character of the extraordinary writs as vestigial branches 
of common-law pleading and the proo0dural difficulties caused 
thereby see Thi1·d Annual Report of the Judicial Council of New 
York (1937) p. 129 et ff. 

8. Pa. Proposed Prac. Act, sec. 41, provides that appeals are to be 
taken to the Court of Common Pleas of Dauphin County. 
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Reviewable orders. All of the statutes studied provide that 
only final orders are re-viewable. The determination of what consti­
tutes a final order is affected by the doctrine of exhaustion of 
administrative remedies. One of the statutes provides that no order 
shall be considered final if the right to a rehearing before the 
agency has not been exhausted.9. Another provides that review may 
not be sought until the time for rehearing has lapsed.10. Two sta­
tutes provide that no order shall be considered riot to be final be­
cause of failure to request consideration by the agenoy,11. 

Interim relief. All of the statutes studied provide that the 
bringing of an action for judicial review shall not operate as an 
automatic stay of the administrative order, but that the court may 
order a stay if necessary to preserve the rights of the parties and 
upon such conditions or supersedeas bonds as the court considers 
adequate. 

Scope of review. The scope of review is generally limited to 
the determination of whether the order of the agency is (1) in viola­
tion of constitutional :i;>rovisions, (2) in excess of statutory auth­
ority or jurisdiction, (3) made on the basis of unlawful procedure, 
(4) affected by other error of law, (5) unsupported by substantial 
evidence on the entire record, (6) arbitrary or capricious,12, 

The principal discrepancies between the statutes are on the 
weight to be given to the findings of the agency. The most common 
test is that the findings of the agency are not to be disturbed if 
they are supported by 11 substantial evidence on the whole record. 11 13. 
Other tests are that the findings are to be deemed 11 prima faoie 
true 11 ;14. that they shall not be upset if supported by "sufficient 
evidenoe 11 15. or "reasonable and competent evidenoe 11 16. or merely 
11 evidenoe. 11 1'7, The N. Y. Ci viJ. Practice Act pxovides that all find­
ings must be based on "competent evidenoe, 11 18, and must be set aside 

9. Ill. Proposed Jud. Rev. Act, sec. 1. 

10, N,Y, Civil Practice Act, sec, 1285. 

11. A.B.A. Proposed Aot, sec. 9(d); U.S. Sen, Bill 674, sec, 3ll(d). 

12, Model Act, sec. 12; see also A.B.A. Proposed Act, sec. 9f, 
adding a special provision for those oases where a trial de 
novo has been authorized by statute; Minn, Proposed Rev. Act, 
sec. 9; N.C, Proposed Unif, Prooed. Act, sec, 9; N.D. Unif. 
Prao. Act, sec. 19; N.Y. Civil Pra,otioe Act, sec. 1296, adding 
special provisions to compel performance of duties enjoined by 
law in lieu of the writ of mandate; Pa. Proposed Prac. Act, 
sec. 44; U.S. Sen. Bill 674, sec, 311(e). 

13. A.B.A. Proposed Act, sec, 9f (5); Model Act, sec. 12(5); Pa. 
Proposed Prao. Act, sec. 44; U.S. Sen. Bill 674, sec. 3ll(e){5). 

14. Ill. Proposed Jud. Rev. Act, sec. 10. 

15. Minn. Proposed Review Act, sec. 9(5). 

16. N.C. Proposed Unif. Prooed. Act, sec, 9(b)(4). 

17. N.D, Unif. Prao. Aot, sec, 19. 

18 - Seo. 1296 ( 6). 
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if there was such a preponderance of proof against the facts found 
as to warrant setting aside the verdict of a jury affirming the 
faots.19. 

It is generally provided that the court in its review is con­
fined to the record except that it may take evidence on irregulari­
ties of procedure not disclosed by the reoord.20. If a proper 
showing is made to the court as to the need for and propriety of 
allowing additional evidence the court may remand the case to the 
agency to take the evidence and make further findings.21. Only the 
Ohio Unif. Proced. Act provides that the court itself may take fur­
th8r evidence. 22. , 

Order Qx_ 1he court. Several of the statutes provide that the 
court may affirm, reverse or modify the agency decision23. but it is 
not clear whether this refers merely to the findings of fact or to 
the orders. The lr.D. Unif. Prac. Act states that if the court 
modifies or reverses the decision, it shall remand the case to the 
agency for disposition.24. The Ill. Proposed Jud. Rev. Act, to the 
contrary, provides that the court shall "enter such order, determin­
ation or decision as is justified by law. 11 25, 

4. Published Comment. 

The Attorney General's Committee report stated that the main 
function of judicial review is to act as 11 a check against excess of 
power and abusive exercise of power in derogation of private right." 
Judicial review rarely is available to compel enforcement of law 
by administrators.l, Even when it is available, the effective use 
of judicial review is limited by the volume of adjudicated cases, 
the cost to the litigants, and the fact that many business transac­
tions cannot wait until a review is decided. Judicial review, then, 
can be expected only to check and not to supplant administrative 
action. 11Review must not be so expensive as to destroy the values 
--expert4ess, specialization and the like--which, as we have seen, 
were sought in the establishment of administrative agencies. 11 2. 

19. Sec. 1296 (7). 

20. Ill. Proposed Jud. Rev. Act, sec. 10; Minn. Proposed Review 
Act, sec. 9(1). The N.O. Revoc. of Licenses Act, sec. 150-4 
represents the anomalous procedure of allowing the licensee a 
"trial by jury of the issue of fact arising on the pleadings, 
but such trial shall be only upon the written evidence taken 
before the t:rial committee or counsel." 

21. Ill. Proposed Jud, Rev. Act, sec, ll(f); Model Act, sec, 11(4); 
N.O. Proposed Unif. Proced. Act, sec. 9(b); N.D. Unif. Prac. 
Act, sec. 18. 

22. Sec. 154-73. 

23. Model Act, sec. 12; N.Y. Civil Practice Act, sec, 1300; Ohio 
Unif. Proced. Act, sac. 154-73; Pa. Proposed Prao. Act, sec. 44. 

24. Seo. 19. 

25. Sec. lO(g); see also sec. lO(h). 

1. Atty. Gen. Rep., p. 76. 

2. Id., at 77. 
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Many of the federal statutes are silent or vague on the subject 
of judicial review.3, And courts have enumerated only general stan­
dards which guide but do not compel, and ],.ea,ve considerable room 
for judgment. It has been established that generally only a person 
with legal standing can attack an administrative act, and review is 
not available in regaJ.·d to preliminary or procedural matters.4, 

Assumin~ that a case is subject to some kind of review, Benjamin 
stated that: 11Disoussion of the problems involved and understanding 
of the judicial decisions, may be aided by distinguishing three 
types of quasi-judicial determinations--determinations of fact, dete~ 
minations of law, and determinations as to the exercise of discre­
tion. It is necessary at the same time to note that the precise 
lines of distinction are not always clear and that accurate classi­
fication in a given case may be impossible. 11 5, As Benjamin also 
pointed out there is general agreement that questions of law are 
and should be fully reviewable by the courts.6. There is consider­
able difficulty, however, in determining whether a particular· ques­
tion will bo reviewed as one of law or fact, and there is a further 
pr·oblem if the question is one of fact as to what test is to be 
applied. 

Distinctions between law and fact are not always drawn clearly 
in the oases. Abstractly, there may be little confusion. One writer 
stated that 111 Law 1 in its best accepted sense refers to precepts 
generally and uniformly applicable to all persons of like qualities 
and status and in like cir·cumstances .•. On the other hand, when 
the law is capable of no further definition, the question whether 
the facts of the particular case meet the legal norm is a matter of 
fact and for the fact-finding agency. 11 7. The courts, however, do 
not follow this test; frequently the question of whether administra­
tive findings are sustained by substantial evidence is stated to be 
one of law.8. One proposed test is that in the administrative law 
field courts, on judicial review, should consider the problems con­
cerning which they are expert, and that technical problems in the 
fields of the administrators should be left to the agencies. This 
approach seems to have g~ined a few adherents, but it is as diffi­
cult to draw a line on the basis of expertness as on the old distinc­
tion between law and fact, and it is doubtful that this new theory 
has many advantages over the older and better established ooncepts.9, 

In any event the distinction between fact and law is one that 
Will be made by the courts, and not the legislatures. Of more imme­
diate interest is the scope of review of a fact question. At one 
end of the scale of possibilities is the complete retrial of all the 
issues by a court, or a complete reweighing of the evidence by a 

3, !£., at 83. 

4. 19:.., at 84-85. 

5. Benj. Rep., p. 327. 

6. Id., at 347. 

7. Brown, "Fact and Law in Judicial Review 11 (1943) 56 Harv. L. Rev. 
899, 904. 

8, ~., at 902-903. See also Atty. Gen, Rep., p. 88. 

9. Id., at 921-927. The theory discussed by Brown was advanced 
by Dean Landis. 
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court. One writer stated: "The American Bar Association Committee 
on Administrative Law started off with this [independent judicial 
review on the facti} as a cardinal principle. As it continued its 
work the principle was gradually diluted until all that remained in 
the final draft of the Logan-Waltor Bill was a direction to set 
aside an order if the findings of fact were '·clearly erroneous 1 ; 

and even this remnant had to be removed before the Senate would pass 
the bill. Judicial review on the facts can be effectively procured 
in only one way--by real trials de nova in the courts. No one wants 
that because it means in the end-,-having a whole new set of courts 
to duplicate the administrators. 11 10, Benjamin criticized any re­
view which would substitute the judgment of the court on the evidence 
for that of the agency.11. The Attorney General's Committee con­
cluded that an inquiry as to whether administrative findings are 
supported by the weight of the evidence would be desirable in few 
if any cases, and stated the following r&asons: "[iJ there is the 
question of how much change, if any, the amendment would produce. 
The respect that courts have for the judgments of specialized tri­
bunals which have carefully considered the problems and the evidence 
cannot be legislated away .•.• [j,J If the change would require 
the courts to determine independently which way the evidence prepon­
derates, administrative tribunals would be turned into little more 
than media for transmission of the evidence to the courts. This 
would destroy the values of adjudication of fact by experts or spe­
cialists in the field involved, It would divide the responsibility 
for administrative adjudications. 11 12. 

In a limited number of fact situations the United States Supreme 
Court has prescribed an independent judgment on the facts. The 
present extent of this rule is not olear, 13 • "Beyond the cases to 
which these decisions are applicablet judicial review may be restrict­
ed to the record before the agency, and the extent of the courts 1 

scrutiny may be narrowed. To state the matter very broadly judicial 
review is generally limited to the inquiry whether the administrative 
agency actad within the scope of its authority. The wisdom, reason­
ableness, or expediency of the action in the circumstances are said 
to be matters of administrative judgment to be determined exclusive­
ly by the agency. 1114. The test generally applied in the federal 
oases is whether the finding is supported by substantial evidence.15. 
Benjamin stated that in New York the substantial evidence test has 
been applied uniformly by the courts whatever the language of the 
partioular review statute.16. 

10. Feller, 11 Administrati ve Law Investigation Comes of Age 11 (1941) 
41 Col. L. Rev. 589, 605. 

11. Benj. Rep., pp. 336-338. 

12. Atty. Gen. Rep., pp. 91-92, 

13. See Atty. Gen. Rep., p. 87; Benj. Rep., pp. 343-344. No 
attempt has been made herein to summarize the published comment 
in California with respect to the current California doctrine 
concerning independent judgment on the facts. (Appendix, 
P, 102.) These articles, which are too well known to require 
summarization, are cited above. (Appendix, pp, 98, 100.) 

14. Atty. Gen. Rep., p. 87. 

15. Id,, at 88. 

16. Benj. Rep., p, 328. 
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Substantial evidence is not easy to define. Benjamin quoted a 
New York case stating that 11 choice lies With the Board and its find­
ing is supported by the,evidenoe and is conclusive when others might 
reasonably make the same ohoice, 11 17, and he concluded that the sub­
stantial evidence test 11 is thus a test of the rationality of a 
quasi-judiqial determination, taking into account all the evidence 
on both sides. 11 18. He proposed this amendment to the New York Prac­
tice Act: The court is to decide 11 11/fhether, under the entire recor·d 
of the hearing, each of the findings of fact necessary to support 
the determination is itself supported by substantial evidence. 111 19. 
The Attorney General's Committee stated that the substantial evidence 
test of the Supreme Court required such relevant evidence as area­
sonable mind might accept as adequate to support a conclusion,2o. 
Stason has considered the meaning of substantial evidence in a long 
article, and his definition is this: 11 the torm 1 substantial evi­
dence' should be construed to confer finality upon an administrative 
decision on the facts when upon an examination of the entire record, 
the evidence, including the inferences therefrom, is found to be 
such that a reasonable man, acting reasonably, might have reached 
the decision; but, on the other hand, if a reasonable man, acting 
reasonably, could not have reached the decision from the evidence 
and its inferences then the decision is not supported by substantial 
evidence and it should be set a.side. In effect this is the prevail­
ing rule in jury trials relative to the direction of verdicts, and 
is also the prevailing rule applied by appellate courts in setting 
aside jury verdicts because contrary to the evidence. 1121. This is 
only one of the possible definitions of substantial evidence, how­
ev0r. Many court opinions have indicated that rules applicable to 
directed verdicts and new trials are used; sometimes the evidence 
on one side is not set off against opposing evidence. The general 
tendency of the federal courts is to require more than a scintilla 
of testimony on one side and no consideration of the whole record, 
but to require much less than a weighing of the evidence. Stason 
concluded that the analogy to directed verdicts and new trials 
ordered by appellate oour-ts results in a standard which will neither 
hamper administrative efficiency nor overload the courts, and that 
~here is much to gain from simplification of concepts and from tak­
ing advantage of the established practices in the related fields,22. 

Other tests for the review of facts have been criticized. The 
Attorney General's Committee stated that provisions to the effect 
that clearly or plainly erroneous findings, or findings not supported 
by credible evidence, be set aside are without specific content, and 
there is no general understanding as to their meaning.23. Benjamin 
stated that review should not be more limited than that provided 
under a substantial evidence test because that test 11affords a 
means of coneoting abuses in individual oases and because the 

17. Matter of Stork Restaurant, !no, v. Boland, 282 N.Y. 256, 274 
(1940). 

18. Benj. Rep., p. 329, 

19. Id., at 339. 

20. Atty. Gen. Rep., pp. 92, 89-90. 

21. Stas on, 111 Substantial Evidence' in Administrative Law 11 (1941) 
89 U. of Pa. 1. Rev. 1026, 1038. 

22. Id., at 1039-1051. 

23. Atty. Gen. Rep., p. 92, 
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cautionary effect of the prospect of such review should help to 
assure proper administrative adjudication in the first instance.24. 

Separate from the g.etermination by a court of issues of law 
and fact is the problem of review of administrative determinations 
as to the exercise of discretion. In New York "The test which the 
courts ordinarily apply in reviewing quasi-judicial determinations 
as to the abuse of discretion is thus--like the substantial evidence 
test--a test of the rationality of the determination; and this is, 
I think, as a matter of policy, the right test to apply in all but 
special instances where administrative discretion may be unreview­
able •.. In exceptional instances, where the special nature of 
the subject-matter of adjudication leads to the conclusion that the 
particular discretion vested in the administrative tribunal is in­
tended to be absolute, the exercise of discretion may, indeed, 
properly be held to be unreviewable." Q,uestions of discretion "are 
even more clearly within the special competence of administrative 
tribunals" than questions of fact,25. The Attorney General 1 s Com­
mittee stated that 11 There is a category of cases in which judicial 
review is denied because it is thought that the cases deal with 
matters which are more fittingly lodged in the exclusive discretion 
of the administrative branch, subject to controls other than judi­
cial review. This category ••• is the product chiefly of judicial 
self limitation. 11 26. · 

There are many methods for questioning administrative action 
in the courts. The Attorney General 1 s Committee lists private 
actions at law, equity injunction (which is characterized as the 
common remedy in the federal courts and the United States generally), 
habeas corpus, certiorari, mandamus, prohibition, declaratory judg­
ments and various types of special statutory review.27, Benjamin 
discusses a variety of procedures available in New York;28, these 
proceedings in the nature of mandate generally are used 11 to review 
an administrative determination arrived at otherwise than as the 
result of a prescribed quasi-judicial hearing. 11 29. In New York the 
substitution of one general writ for the remedies of certiorari, 
prohibition and mandamus is now provided for (see Appendix, p. 106). 
'rhis was recommended first in a Judicial Counoil Report. 30. In 
Illinois, appeal, mandamus, certiorari and injunction are used,31. 
Occasionally provision is made for review in the first instance by 
a court other than a trial court. For example, some federal statutes 
provide for 11 (1) review by a three-judge district court convoked for 
that purpose; or (2) review in a circuit court of appeals. 11 32, 

24. 

25. 

26, 

27. 

Benj. 

Benj, 

Atty, 

Id., 

Rep., p. 338. 

Rep., p. 346. 

Gen. Rep,, p. 86. 

at 81-83. 

28. Benj. Rep., pp. 350-368. 

29, Id., at 351. 

30. Third Annual Report of the Judicial Council of New York (1937), 
pp. 129-198. 

31. Note, "Occupational Licensing in Illinois 11 (1942) 9 tJ. of Chi. 
1. Rev. 694, 711-715. 

32. Atty, Gen. Rep., p. 93. See generally pp. 92-95. 

Judicial Review Appendix 112 
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JUD!CIAL'OOUNCIL OF CALIFORNIA 

ADMINISTRATIVE AGENCIES SURVEY 

Part 1. 

AdIBinistrative Procedure Ag1 

The proposed Administrative Procedure Act as now 
drafted applies to formal disoiplinary proceedings 
brought by administrative licensing agencies which 
are subjeot to the direct control of tpe Legislature. 
It can easily be made applicable to similar proceed­
ings conducted by such agencies to determine questions 
of fact before issuing licenses or permits. This Act 
Will provide a uniform procedure in place of the di­
verse practices now used by the various licensing 
agencies. A full investigation of all the state agen­
cies ha.a not yet been completed, so an accurate list 
of the agencies whioh will operate under the Act can 
not be compiled at this time.* 

It is proposed that the Act be made Title lOA of 
the Code of Civil Procedure whioh will oonnnence with 
section 1300, and that the Act be incorporated by ref­
erence in the statutes dealing with each individual 
agency. The Code of Civil Procedure seems the most 
appropriate place for the Aot itself because the pro­
cedure involved is analogous to the trial of civil 
oases, and beoause the agencies which will use the pro­
cedure are scattered throughout the codes and general 
laws. 

A definitions section of the Act will be drafted 
prior to its submission to the Legislature~ but none 
is included herein because the definitions oa.nnot be 
state4 accurately until a determination of the precise 
coverage of the Act is made, 

*For a summary of the extent to which the various agen­
cies have been studied so far, see Appendix, pp. iii-iv. 
The Industrial Accident Commission and the Railroad Com­
mission were excluded from the survey because their con­
stitutional status puts them in a special category. 
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p·roo'edure; 1f or··· judioia.l'· Review· Qt 'Mandarilus' 

This proposed. amendment to the Code of. 01 vil_ Pro-.. 
oedure: sets .. forth·- the··prooedure'·· by• whn,n-t a.• r·eviewi: 'by' 
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cases where a hea.~ing wa~ no~ 09nduoted Ul'!-~~r.:t~_e,.,. , .. 
Administrative Procedure· Aot·· as ·we11:, a.a''.· in!. oases under 
the Aot. · · 
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An aot to add Seotion 1094,5 to the 0ode of Civil Procedure, 

relating to the. j_udicial review of administrative decisions. 

The people of the State or California do enact as follows: 

Seotion l. Section 1094.5 is added to the Code of Civil 

Prooedure, to read: 

l 1094.5. (a) Where the writ is issued for the purpose of inquir-

2 ing into the validity of any final administrative order or deoision 

3 affecting rights of person or property, ma.de as the result of a 

4 prooeeding in which a hearing is required to be given, evidenoe is 

5 required to be ta.ken a.nd discretion is vested in the inferior 

6 tribunal, corporation, board or officer, the case shall be heard 

7 by the oourt sitting without a jury. All or part of the reoord 

8 of the proceedings before the inferior tribunal, corporation, 

9 board or offioel' may be filed with the petition, may be filed with 

10 respondent's points and authorities or may be Ol'dered to be filed 

11 by the court. If the expense of preparing all or any part of the 

12 record has been borne by the prevailing party, such expense shall 

13 be taxable as costs. 

14 (b) The inquiry in such a case shall extend to the 

15 questions whether the respondent has proceeded without, or in 

16 excess of, jurisdiction; whether there was a fair trial; and 

17 whether there was any prejudicial abuse of discretion. Abuse of 

18 discretion is established if the discretion conferred upon the 

19 respondent has not been exercised in the manner required by law; 

ao the ordel' or decision is not supported by the findings; or the 

21 findings are not supported by the evidence. 

22 (c) Where it is claimed that the findings are not 

23 supported by the evidence: in cases in which the court is auth­

.84 orized by law to exercise its independe'nt judgment on the evi-

25 denoe, abuse of discretion is established if the court determines 

.86 that the evidence is not sufficient to support the findings made 

1. 
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27 by re~pondent; and in all other cases abuae of discretion is 

· 28 established if the court determin~s that the findings are not 

29 supported by substantial evidence in the light of the whole re-

30 oord, 

31 (d) Where the court finds that there is relevant evi-

32 denoe which, for good cause, was not produced or was improperly 

33 excluded at the hearing before respondent, it may enter judgment 

34 as provided in subsection (e) of this section remanding the case 

35 to be reconsidered in the light of suoh evidence; and, in addition, 

36 in oases in which the court is authorited by law to exercise its 

37 independent judgment on the evidence, the court may admit such 

38 evidence at the hearing on the writ without remanding the case. 

39 (e) The court shall enter judgment either commanding 

40 respondent to set aside the order or decision, or denying the 

41 writ. Where the judgment commands that the order or decision be 

42 set a.side, it may order the reconsideration of the case and may 

43 order respondent to take such further action as is specially 

44 enjoined upon it by law but the judgment shall not limit or oon-

45 trol in any way the discretion vested in the respondent. 

46 (f) The court in which proceedings under this section 

47 are instituted may restrain the operation of the administrative 

48 order or decision pending the judgment of the court, but if an 

49 appeal is taken from a denial of the writ, the judgment shall not 

50 be stayed except upon the order of the court to which such appeal 

51 is taken. 

Comment. 

The purpose of this proposed amendment to the Code of Civil 
Procedure is to clarif7 the review procedure whicn has been created 
by the decisions of the Supreme Court. One of the strongest argu­
ments in support of such a proposal is contained in the concurring 
opinion in Sipper!• Urban, in which Justice Schauer says, 

"As to the legi.§.lative constitutional problem pre..: 
Vicusly mentioned, £the Constitution7 • , . does not pre­
clude it from setting up a form or forms of procedure in 

2. 
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the nature of the mandamus review whioh has been developed, 
So long as it does not add to or subtract from the courts• 
constitutional powers, express or inherent, it may prescribe 
regulations which would constitute a guide for the public, 
the administrative officers, and the courts. It should 
not be necessary for this court to have to improvise rules 
of procedure for review of the decisions of any of the sev­
eral boards of the State, as is trenched upon in the Dare 
case, yet the need for such rules is patent. It seems 
highly probably that many of the seemingly arbitrary prac­
tices of suoh agencies and many of the claims of injustice 
to individuals would be obviated if there were legislatively 
established standards and plans of procedure governing 
both the initial proceedings and the review thereof, known 
alike to the courts and boards and known oy or available 
to the public. Not the least of the beneficiaries of such 
legislation would be the boards and officers themselves, 
most of whom are striving diligently and conscientiously 
to serve the public despite the uncertainties of the pro­
cedures which they have attempted to follow and to which 
they have been subjected. 11 * 

Lines 1-6: These lines are intended to describe in general 
language the type of quasi-judicial action which is the subject of 
the Counoil 1 s investigation, and is not intended to cover the judi­
cial review of quasi-legislative action. A specific procedure for 
a specific purpose is proposed here, 

Line 7: The provision that the case be heard without a jury 
is included because a full hearing has been held and a transcript 
of that proceeding is available. There is no constitutional right 
to a trial by jury in such cases because a special proceeding is 
involved, and Code of Civ. Proo., sec, 1090, merely gives the judge 
a discretionary right to call in a jury. 

Lines 7-13: The record of the proceedings before the board 
may be filed by either side or may be requested by the court. Since 
the burden rests upon the petitioner to show abuse of discretion, 
he should ordinarily show it on the basis of the record before the 
boaxd. The problem of cost is taken care of by the provision that 
if the petitioner pays for the record filed with the court and if 
he is successful in the action, he may recover the expense as costs. 

Lines 14-21: This subsection specifies the questions presented 
on review by mandate. They are consistent with the language of the 
Supreme Court opinions and are a revised statement of the questions 
stated in most of the recent statutes proposed by other studies, 
including that of the American Bar Association. 

Lines 22-30: This subsection is a definition of "abuse of dis­
cretion11 as it relates to the problem of adequacy of the evidence 
to support an administrative finding of fact. The provision is 
necessarily dual in nature, covering both the situation in which the 
court exercises an independent judgment on the facts and the situa­
tion in which the court merely investigates to ascertain whether 
there is substantial evidence to support the administrative deter­
mination of fact. This is essential in view of the fa.ct.that both 

· types of review are available on mandate. 

Lines 31-38: This provision also is dual in nature, and auth­
orizes the court to send a case baok for reconsideration in the 
light of additional evidence, In the cases where the independent 

*22 Cal.2d 138, 151, 137 P,2d 425, 431 (1943). 

3, 



077

'jlidgmentf}f{i1e·'' ie ~ppiio·able i this. pr~~i-si6~{g{y~:~: ~ia.'1·~;~--~-tf~~tj1~~;;i\t\?f 
the-. court.,.to. take .additional. evidence . 1 t self .. --,,:,},,,,·.,.,,.__ .. ,... ,,, .. ~,,,,-,.,.,.,,_. _ _._.,,.,":·,·"·' 
j :~- .:'.~.•<·:~:i·;::·~~-)t .· p:;:~. -· . ?\_ · ·- • _ -.. • ~- ·\.? '. _. · - ~, ~ ._ .. · · ·i;-:~~it~·;(~:~~f•~·}<f··~~i~·~i~tii1t·~~0\rtr:--, . -~----- _ -~- ~r;.f)·\~ ·;?~--~/}::::;,\ ":?; °' 
·· •'.··,',~Lines-:39-45: · ·The last subsection provides{for.~:thec.ju:dgmemt:,'. .··· • 
Y'hioht~the.oourt,should enter in the-manda.t·e .. ao~ion.::i __ This;t\a.nguage·· .. !, 
makes\~explioi t what is . implioi t in , the\ma.nd~te\~io,ases ;\<~lia._tJJ,~.B:l<:lthe.:t ... ·,· · 
the, oourt,i ehoUld l_imi t .its funot.ion· to\setti_ng;:a.side:.;,a.9,ti"oR{iWb::).oh,;.t.>:, 
oonet~tµ~es .a.n abuse of discretion, or· to o::i:deringispeoil,;!;Q:fa.otion>. ::'· 
onlY,.,'wh·ere, no dieoretiona.ry power. still :remains:,;t-ip.¥t el.b'o·a.rd ·::A~:·.r ,\ · · 

:~ ·.r. . .-~:{;r, (.i~• \.,~::·.: .. :· •.. ...· • .. . .... ·.~::\:• ... .';,r{t;;. <~r:t~.~<... ~ ---~~-. ·_:. · •·. 
i '/, .. :/.Lines 45.;.4e: . The- present practice ,is ·restated: :::;t'J'he:ts:up~rior_, ... 
oourt\oe.n:.sta.y the operation of the agenoy determil).a.ti.on:")'b ,1_~;1.order;.· 
.~o_o?~pa.~ying_the a.lternat_ive writ. ,·· .. , •·.. ,i,:,.>f': · -'t:·f:f;'.-,.>;O:,-, 
'.t~.f~;.··.;J('~,-~?.t_\:-.;-·r:.~, 1 • ·." ',. , .' • ,rl\~~,. ·: . · .. '· .· ·~· ·.::t(t:;~: .. ~\~\/~~_{1~lif·. ;:•·· 
·. 1,:: ,· ... Lines. 48-51: · Thie clause. will""' apply only wherei e.~,.w~i~_:,-;o:f·:ma.n.:..t''t. 
d~te fhi:-denied, ,: If the writ is granted· Code 01 v.: Proo,(·,i~~o.;;:L1.ll0b; ''. _. 
·a.lrea.dy;: oovers. the matter of stay. , If the writ .,is. denie.\i-14,th~,~Pl'.esent . 
oa.se-;.la.w<indi.oa.tea · tr.at the judgment •.will be .oonsidere~;:,s.e);f.f,~xe~~-t.,·i : 
ting, a.nd .tha.t :neither. 3. s~atutory • stay. nor super~·edea.s;ima~t-is"'ue •·t. :::; 
,There·. ~eems, howe•.rer, to oe some indioa.tion of. a._. trend·rtowa.rd.:)norea.s­
·1ng the·. ai tua.tions v.her·e supersede as 1s available, . a.nd{beo~'4-se of_.':" :i . -· 
the nature of the :!nte:r.eAts involved, it is oonoeivable .. th'a.t:th_e··.v . 
oo\ll'ts -m:i.gb.t hold tha.t !;!Upersedeas is available. !n .tha.U1e_vent it· '.· 
_is 1p9ssible that the judgment might be subjeot ·to' automat:C.o,;$tatu-:- ·. :: 
·tory_stay undo:r. Coc1.e Oiv, Proo., seo,.'949, ,:,Thie,would·,be·~undesirable 
beaause a. pe·r..lti.onar who ha.a lost his .ofl.se~before ;the,a.gerl.oy:,a.nd. 
·before. the• aupr=.rtor .oourt should not be ·entitled· to 1ur-. automa.tio · ... 
·stay merely b.;ca-.1se he takes an appeal,. In some oases, -however; ,a., 
stay :may be a.pp·ropriate, and then it. should be gr~ted ._only 'in '.the ' 

-discretion of the _reviewing c_ourt. · · 

4 • . •· 
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ST A TUTES OF CALIFO.RNIA 
FIFTY-SIXTH SESSION o·p THE LEGISLI\.TURE 

1945 

BEGAN ON MONDAY, JANUARY EIGHTH, AND 

ADJOURNED SATURDAY, JUNE SIXTEENTH, 

NINETEEN HUNDRED FOR TY -FIVE 
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In effect 
St>ptcm!Jcr 
15, 1945 

Cpurt redcw 
ol' aclminis­
trntive 
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Jurisdiction 

Abuse of 
discretion 

Relevant 
evidence 

Judgment 

STA'PUTES 01" CALJli'ORNIA [Ch. 868 

CHAPTER. 868 

An act to a.dcl Sectfon 1094.5 to the Code of Civil Procedure, 
relating to the ju.dic-ial review of ad11i-in·istrat-ive dec-isions. 

[Approved by Governor June 15, 1945. Filed \>.:ith Secretary of l3tnte 
June 15, 1945.] 

The people of the State of California do enact as follows: 

SECTION 1. Section 1094.5 is added to the Code of Civil 
Procedure, to read: 

1094.5. (a) "\\There the writ is issued for the purpose of 
inquiring into the validity of any :fi;nal administrative order or 
decision made as the result of a proceeding in which by law a 
hearing is required to be given, evidence is required to be taken 
and discretion in the determination of facts is vested in the 
inferior tribunal, corporation, board or officer, the case shall be 
heard by the court sitting without a jury. All or part of the 
record of the proceedings before the inferior tribunal, corpora­
tion, board or officer may be filed with the petition, may be filed 
with 1·espondent 's points and authorities or may be ordered to 
be filed by the court. If the expense of preparing all or any 
part of the record has been borne by the prevailing party, such 
expense shall be taxable as costs. 

(b) . The inquiry in such a case shall extend to the questions 
whether the respondent has proceeded without, or in excess of 
jurisdiction; whether there was a fair trial ; and whether there 
was any prejudicial abuse of discretion. Abuse of discretion is 
established if the respondent has not proceeded in the manner 
required by law, the order or decision is not supported by the 
findiugs, or the :fi.I1.dings are not supported by the evidence. 

(c) Where it is claimed that the findings are not supported 
by the evidence, in cases in which the court is authorized by law 
to exercise its independent judgment on the evidence, abuse of 
discretion is established if the court determines that the findings 
are not supported by the weight of the evidence ; and in all other 
cases abuse of discretion is established if the court determines 
that the findings are not supported by substantial evidence in 
the light of the whole record. 

(d) Where the court finds that there is relevant evidence 
which, in the exercise of reasonable diligence, could not have 
been produced or which was improperly excluded at the hearing 
before respondent, it may enter judgment as provided in sub­
division ( e) of thic; section remanding the case to be reconsid­
lered in the light of such evide11Ge; or, in cases in which the con rt 
is authorized by law to exercise .its independent judgment on 
the evidence, the court may admit such evidence at the hearing 
on the writ without remanding the case. 

(e) The court shall enter judgment either commanding 
respondent to set aside the order or decision, or denying- the 
writ. Where the judgment commands that the order or deci­
sion be set aside, it may orde1.~ the reconsideration of the case 
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in the light of the court's opinion and judgment and may order 
respondent to take sn:ch :further action as is specialJy enjoined 
upon it by law but the judgment shall not limit or control in 
any ·way the discretion legally vested in the respondent. 

1637 

(f) The court in which proceedings under this section are stay o! ?nlcl' 
instituted may stay the operation of the administrative order or or decmon 

decision pending the judgment of the court, provided that no 
such stay shall be imposed or continued if the court is satisfied 
that it is against the pnblic interest. lf an appeal is taken from 
a denial o:f the w1·i t, the order or decision of the agency shall not 
be· stayed exeept upon the order of the court to which such 
appeal is taken. If an appeal is taken from the granting of the 
writ, the order or decision of the agency is stayed pending the 
determination of the appeal unless the eourt to which such 
appeal is taken shall otherwise order. "\Vhere any :final adminis-
trative order or decision is the subject of proceedings under this 
section, if the petition shall have been filed while the penalty 
imposed is in full force and effect the determination shall not be 
considered to have become moot in cases where the penalty 
imposed by the administrative agency has been completed or 
complied with during the pendency of such proceedings. 

CHAPTER 869 

An act to arnenrZ Section 102 of, and to add Sections 110.5 and 
110.6 to, the B'l-tsiness and P1·ofessions 0-ode, relating to the 
divisions, boards ancl bureau.s of the Departrnent of" Profes­
sional and Yocai'i'.onal Standards, and relating to the employ­
rnent of hem·ing officers and the continued st·u,dy of adminis­
trative procedure. 

(Approved by Govemor June 15, 1945. Filed with Secretary of State 
June 15, 1945.] 

'The people of the State of Calif ornfo do enact as fallows: 

SECTION 1. Section 102 of said code is amended to read: 

In effect 
September 
rn, ID45 

102. Upon the request of any board regulating, licensing, J\dministra-

11 . f · 1 · · I · t' t1011 of board or contra mg any pro ess1ona or vocat1011a oecupa 1011 ere- created by 

ated by an initiative act, the Director .of Professional and Vaca- inittiativc 
tional Standards may take over the d11ties of the board under nc 'cc. 

the same conditions and in the same inanner as provided in this 
code for othfr boards of like cha:i:·aGter. Such boards shall pay 
a proportionate cost of the administration of the depai•tment on 
the same basis as is charged other boards included within the 
department, Upon request from any such board which has 
adopted the provisions of Chapter 5 of Partl of Division 3 of 
Title 2 of the Government Code as rules of proeedu,re in pro­
ceedings before it, the director shall a$sig11 hearing officers for 
such proceedings in accordance with Section 110.5. 
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LIIJIIILATIVlt COUNUI. 

JOSC:PH W, PAULUCCI 
CHll:P' CltPUTY 

STATE OF' CALIFORNIA 

®ffiu nf 1£.eghdaiifte 0Ioun5el 
9915 MARKET STREET, SAN FRANCISCO ;;i 

1(18 STATE BUILDJNG, LO$ ANGELES 12 

June 9, 1945 

LAWll~NC:G; CJ, m .. t. ~ I< 

HhJrnll.:n R, tHIHl.11:,. 
ARTHl/11 I', COIi. 
Jo,11:PH L, KNOWl:.CU 
VIIIOINI-' STll:l'HltNU 
J, 0, SrtV,UH 
ARTHUII P.WII .. L 

O~PUTIU 

REPORT ON SEN.\TE BILL HO. ?36. DeLAP, KUCHEL, J"ESPERSEN I MA.YO i 

COLLIER, Q,UJ:NtlT ~- KEATDTG, BREED, 
DESMOND, DORSEY, SAIEr.iAN, 
CRITTENDEN, RICH, and SEELLEY. 

SUBJECT: Adds .Section 1094.5 to the Code of Civil Pro-

FORM: 

cedure, r.elating to judicial review of adntinistrati ve 
procedure. 

.Apgroved.. TITLE: Approved. 

CONSTITUTIONALITY: Approved. 

ANALYSIS: (a) :Provides for review of final administrs.tive 
order or decision by writ of mandate, to be heard by 
court without a jury. 

Provides for filing all or part of record with 
respondent's points and authorities> or upon order of 
court. Expenses of preparing record to be taxable 
as costs. 

(b) Limits inquiry to questions of whether: 
(1) responde_nt has procecdod without or· in excess of 
jur:tsdiction, (2} there was a fair trial, (3) there 
was prejudicio.l abuse of discretion. 

I)rovides that abuse of discretion is 0sta.blished 
if respondent has not proceeded as required by law, 
the order is not supported by the findings, or the 
finc1j_ngs are not supported by the e·vidence .. 

( -. ) Where it :i.s claimed that findlngf; are not 
sup1)orted by the evidence, the court rr.ay use· its 
independent judgment as to weight of evj_dence. In 
all other cases, abuse of discretidn is established if 
the· cour.t determines the findings ,ue not support1-)d 
by substantial evidence. · 
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Re12or.t on Sen~1 te Bill _~-.r~. , .. 7.!~· - J?• 2 

(d) Provid~8 that court may d.i:r-eet that 
evidence which could not be produced ..... t hs·aring 
or which was improperly excluded be considered, 
or in proper cases the court may consider such 
evidence. 

( e) Directs court ·to enter judgment either 
commsnding respondent to set aside order or deny­
ing the writ,. and.may direct reconsideration, but 
may not limit or control discretion vested in 
agency. 

( t) Provides t~hat court may stay operation 
of order pending judgment. On appeal from denial 
of writ, appellate court may make order for stay. 
On appeal f.rom granting of writ, order is stayed, 
unless appellate cou:rt order3 otherwise, 

Proyides that determination of validity of. 
order shall not become moot because of completion 
of :pene.lty during :pendency of proceedings. 

COMiv3NT ~ This bill (S. B. 736) -io.es not conflict 

JLK:cm 

·with, and is independent of, S. B. 705, prescribing 
an ad..i.uinistrativ-e :procedure for ~ ·:;ate agencies, 
now before you fo~ consideration. Either bill would 
be operative without the approval of the other. 

Fred B. Viood 
Legisl~tive Counsel 
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r 
To: 

L 

STATE OF CALIFORNXA 
SAN FRANCISCO 2 

Inter-Departmental Communication 

Honorable Earl Warren 
Governor cf Ce.J.ifo~nia 
State Capitol 
Sacramento,· Ca.li~ornia 

Subject: 

File No. 

Date: .; une 7, ,1945 

•Sel1B. te Bill 736 

From: Department of Justice 
J. P.lbert Hutchinson 

J\.dds.Jtection 1094 .5 to the Code of' Civil Procedure as a part 
of the chapter on writs of mandate to provide judicial review 
of administrative decisions. 

. . 
Constitutional Considerations: 

. It is the opinion of this office that in a case properly 
pr,esentod the Supreme Court of th1s·State as presently con­
stituted will decl_are this bill cons ti tut_ional in all J:1es_pects. 

Policy Considerations: 

This bill is designed to and will pave the effect of 
clarifying the. judicial proceedings br•oue_-.ht to l'.'eview ad.-u1inis­
trat1ve factual determinations. At the present time this 
subject is alr.1ost hopelessly_ confused and t~e Courts, as well 
as the o.dministrative ac;encies .2nd attorneys practicing -in 
this field seem practically hopeless of f:i.ndinc; D. solution 
within llffJ 1i1easurable time. 11he adoption of' this amendment. 
to tho Code of C lvj_l Pr•ocedure will set ..:.J.e mm1;r such pr•oblems 
as th0 udm:Lssibili ty and the mode of securing the v.dmts~ion of 
the administrative reco:r•d, the situi1.tions in which thrJ adminJ.z­
trative action will be sustained by oubsto.nttal evidu, 1~0, and, 
a mo.:.,t important consideration, will permit the Court to· _remand 
administrative pr•oceodinrrs for further consideration b~ tb0 
ad.minis tr-a ti ve aeency in cases where · :relevant ev:tdence was 
not avuilnble or -was wrone.fully 0.xcluded from the Cldmin:tstra­
tive hon:r:Lncs so that the cldminist:r•ative aGenc-y, r·o.thc:r· than 
the cour L, mu~_. J' .!.nnll:; doterm:Lno tbe vrhole i,r0oc0ccl -t.nr and the 
court wiy in. tu:t·n ac.tuo.lly :r-evJ.c.rn tho ndm:Ln:!.otrr:ttive uc'tion. 
'l'he lattl• l' con::ildera.tlon accords both to the o.c1m1n:t::JtPntJ.vo 
agency rnv.i the N)v:LowJr1c cou1•t their· pr:!.mury· fu!rntlons LJ.nd 
the opp1.irtw1ity of' cvr1•,yins out the ler.~lslc1.t~1v·e intent in 
autho:td.t.tng the ac1 minl::i trati vc ,1.cency t;o conduct and dctEll'­
mine i t~~1 mm procc od incn • 
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Memo to Governor Warren 
S. B. 736 

:-2- 6/7/45 

This proposed amendment will not, of course, solve many of the 
most trying problems of judicial revie-w, but any further attempt' 
in this direction might be ~eld unconstitutional in view of tho 
holding· of.the Supreme Court in the case of Laisne v. State Board 
~-~ __ ..._ ___ _._ ____ ·"lf"\r,.-,, /0,.:;\ A-;i: c:,.,.,,:il.-.-t-1--.o.,,.. ncc:ioa ,.....,., +h-lct i::t,,h'iAr-.t: O.l U.l,)l.,VWCl,J.";t_, .J.~ vo..1;--• \'-'U.J '-'_.I "-'-.&..&,ar,,,4. ""'-'"-""....., .... v......,....,___,..,, ........ w .... __ ___ "'_.,.: • 

. t.nothe:r advantage of the proposed amendment is that 
the Court may -in a proper case stay the ope11ation of· an 
administrative order pending its dete11m1nat1on_ of the review 
proceedings when such stay is of public interest, but is pro­
hibited from staying the administrative order where a writ is 
deriied by the C_ourt. Such a stay may, however, be accorded 
by the appellate. court~• rrhe Court of Appeal muy also stay 
the aciministrative o:rder where. the writ is granted by the trial 
cow0 t and an ap9eo.l · is taken therefrom. These procedures 
are at· tbe present time subject to much question ~nd indecision. 
rt is believed that the adoption of this amendment will go far• 
toward the solution of problems of judicial· review. 

Detailed analysis: 

Section 1094.5 of the Code of Civil Procedure provid·es 
judicial review and determination of valid:l.ty of final administra­
tive orders or decisions mado in a proceeding in which the law re­
q_uire3 a hearinc., the the takine; of evidence and vests dlscr•o.tion 
in the administrative ag~ncy in the determination of the facts. 

Such cases shall be heard bJ the Court sitting without a 
jury. 

tbe 
All or part of the record _oi/administrat_:lve pr•oceedint 

_ ma;1 be f'ilccl w:lth the petition or by the r·espondent agcnc:; with 
1 ts points und .authoritie:::; or ordered f':Lled by the Court. The 
preval·line; part:/ may r.ecover tho expen3e incurred b:• :pim in 
pre:psring all or part of said record. 

In s~ court actions .lnquiry shall extond to the 'l\(;S Gi0ns 
whether the 1 .. ospondent has proccodod wi tllout~) or :l.n exce:-..,. of its 
jurisdiction; there:: was a fail' trial; 011 the1•e 'Was 3. JJrejudicinl 
abuse of discr-etion . 

.L\.buse of disc::C'etion is established :I.f tho r•ef:Jpondont has 
not proceeded nccordinc .to law, the order or deci8ion is not 
supportGd 1,;y the: find~LC1:_::s or• the findincs are not· aupportc•d b;y 
the ov:l..der1cc. 
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Memo to Gove:t>r1or \' r; :r-r•en -2-
<.:, \::, ;••·;i.6 
..., • .U·· (;.J 

'Where t1Je is sue is evidentia1~y support for the findin(\S, 
abuse of discretion is estab1isheo., in C6,ses -where the Cou.rt ie :-,::~ 
authorized by :Law to exercise o.n i1ld.epender.!.t judgment on the evi.t' 
dence, if the Court dete:::'mines that the administrative _findings 
8..r-e not supported. by the weight or the evidence, and.., in other 
cases, if the c·ourt finds that the ndministratiVP findings are 
not sup;;ort.0d b;:,- substantial ev:!.dence in the lif.;ht of tbe whole 
r·ecord.. 

'WhE::l'C the Cour,t fi.nd s ther·e is relevant evidence J. 

1-lhich could not have ben:i.· 9roduced by rlue diligence, or -where 
relevant evidGnce wa2. lmpr•operJ.y e;<cluded, at the administ1~2-
tiv0 hea:c•inc, the Cou::>t mo-y remand. the case to the re:Jpor:dent 
·for reconsideration in. the li6ht of such evidence, 01·, Jn cs.~e:~ 
where the court is a1.::.thortzed by lr:.1.\I to oxerctse ~- ts .Lnd0pend0nt 
judcmcLt on the ev::_dcnce j it may ad.mi t such evidence 1n its own 
hea!'inr. w:t tliou t 1·omanrl:Ln.r:, the case.. · 

The Jude:ncnt mar (1) direct the i 1 C8pondent to ·:;et C:S::.d.0 

fts ordo1° or doc:!..si_on) (2) den] the writ or (3) mc.j- cl:i.r·0ct that 
such order OJ:' a.ecJsion be set aside and the matter be recono-idered 
in li[-:ht of the judgment or further action especie.lly enjoined 
by law l1c-J tnk~·n, but :~n the latte1, case tho judgment ma-y not 
control the discretion legally vested in the res~o~dent. 

sta/ tl".10 
j 1.1.d~·rnont 
t 1.t'\1..Hu:ce 
the wr~t 

the Court, ir1 eases ;;end inc; undor the sect ion} :nnJ 
o~JE:-::-•!J.t.:.on of tll0 ndminiJt:r~:t:ve order pe1:d:Lnr it~ 
i-1lie:r10 the 1...:our1~ is satit,fied. t?·;e l~n9os:Ltio:r-~ or con­
of s uc>: st.'.)~· i::,. not (!.£":"&.inst l)tibl::. c inter·e:"5 t. '\·ihero 
~<:: ri_r.·r·,'l~d ti-10 1,d•·,1{ni 01tr, .... t·ive orr~E:1"' [l"}l'•l'";( rot l"'\8 st{"l•,cr,c'i 

- ..... • ....., ... - J ,' & -- •• -- ... -·· -- • ..... --4.# .... - ..,. J .-~,t) .,- ~-

If' ~-·,~1 t~ ~':r it~ :!. ~3 r r·ti r1.: c(1 _. t-Ji 1 e i':• r1r1rl.11 :\.st J-. ;··1 ·t :~ ·v·o <) :-ed o l' ) .. s 
;,; l:.::i::Gc~ \.'T~lt::::;.s t:1c ·'.'i,J~jcll:::te co,u•:: nT'dCi.•:; oti1c:1'Wi;:;e. 

,;hc:::-o ::. ;,ro0e1:-:.'.i i.!1~--· ·_:.: C.:Oi-l,:1c.~11c;;·;c_1 "\·lh.i.lu tl1•:: Lt,:1,,·· ··::1 :J-;-

t.ive Ol'dC-'l' i.:.::. in cf.t:or.:t, the ;_;<.;l;i.01~ cl.OCl:J not OOCOlilU mc.ot , 11 ))\ 

comol0t5.on of' ..-:1drn:L11.:L:=;;"t,Y·ot:i_ve pe1:.JJ. t:/ <)J 1doI·cr:1 or upon cv,11.1.>ll.a.:tCC: 
~•1' "·h- t·110 ··,l'ltll'l' 1·t·l nt1·•,1·•l,rr, ();·,c~nr,' \'i. 1.., 4 , ,_.. .J. ,J...,) ~. t_,. Jo •• - V • .,• .1,. ..,.....,. • 

.J .1·· •• .11 : !~D 
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AMENDED IN ASSEMBLY MAY 31, 1945 

AMENDED IN ASSEMBLY MAY 28, 1945 

SEN.ATE BILL No. 736 

INTRODUCED BY SENATORS DELAP, KUCHEL, JESPERSEN, 
MAYO, COLLIER, QUINN, KEATING, BREED, DESMOND, 
DORSEY, SALSMAN, CRITTENDEN, RICH, AND SHELLEY 

January 25, 1945 

REFERRED TO COMMITTEE ON JUDICIARY 

An act to add Section 1094.5 to the Code of Civil Procedure, 
relating to the judicial review of administrative decisions .. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1094.5 is added to the Code of Civil 
2 Procedure, to read:-
3 1094.5. (a) Where the writ is issued for the purpose of 
4 inquiring into the validity of any final administrative order or 
5 decision made as the result of a proceeding in which by law a 
6 hearing is required to be given, evidence is required to be taken 
7 and discretion in the determination of facts is vested in the 
8 inferior tribunal, corporation, board or officer, the case shall be 
9 heard by the court sitting without a jury. All or part of the 

10 record of the proceedings before the inferior tribunal, corpora-
11 tion, board or officer may be filed with the petition, may be filed 
12 with respondent's points and authorities or may be ordered to 
13 be filed by the court. If the expense of preparing all or any 
14 part of the record has been borne by the prevailing party, such 
15 expense shall be taxable as costs. 
16 (b) The inquiry in such a case shall extend to the questions 
17 whether the respondent has proceeded without, or in excess of 
18 jurisdiction_; whether there was a fair trial; and whether there 
19 was any prejudicial abuse of discretion. Abuse of discretion is 
20 established if the respondent has not proceeded in the manner 
21 required by law, the order or decision is not supported by the 
22 findings1 or the findings are not supported by the evidence. 
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1 ( c) Where it is claimed that the find_ings are not supported 
2 by the evidence, in cases _in which the court is authorized by law 
3 to exercise its independent judgment on the evidence, abuse of 
4 discretion is established if the court determines that the findings 
5 are not supported by the weight of the evidence; and in all other 
6 cases abuse of discretion is established if the court determines 
7 that the findings are not supported by substantial evidence in 
8 the light of the whole record. 
9 ( d) Where the court finds that there is relevant evidence · 

10 which, in the exercise of reasonable diligence, could not have 
11 been produced or which was improperly excluded at the hearing 
12 before respondent, it may enter judgment as provided in sub-
13 division ( e) of this section remanding the case to be reconsid-
14 ered in the light of such evidence; or, in cases in which the court 
15 is authorized by law to exercise its independent judgment on 
16 the evidence, the court may admit such evidence at the hearing 
17 on the writ without remanding the case. 
18 ( e) The court shall enter judgment either commanding 
19 respondent to set aside the order or decision, or deny.ing the 
20 writ. Where the judgment commands that the order or deci-
21 sion be set aside, it may order the reconsideration of the case 
22 in the light of the court's opinion and judgment and may order 
23 respondent to take such further action as is specially enjoined 
24 upon it by law but the judgment shall not limit or control in 
25 any way the discretion legally vested in the respondent. 
26 ( f) The court in which proceedings under this section are 
27 instituted may stay the operation of the administrative order or 
28 decision pending the judgment of the court, provided that no 
29 such stay shall be imposed or continued if the court is satisfied 
30 that it is against the public interest. If an appeal is taken from 
31 a denial of the writ, the order or decision of the agency shall not 
32 be stayed except upon the order of the court to which such 
33 appeal is taken. If an appeal is taken from the granting of the 
34 writ, the order or decision of the agency _is stayed pending the 
35 determination of the appeal unless the court to which such 
36 appeal is taken shall otherwise order. Where any final adminis-
37 trative order or decision 1'.s the subject of proceedings under this 
38.. section, if the petition shall have been filed while the penalty 
39 imposed is in f'ull force and effect the determination shall not be 
;1:0 considered to have become moot in cases where the penalty 
41 imposed by the administrative agency has been completed or 
42 complied with during the pendency of such proceedings. 

0 
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