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INTRODUCTION 

The issues here involve newly passed Senate Bill 567 (“SB 567”); 

namely whether this new law applies retroactively to plea deals with 

stipulated sentences entered into prior to SB 567’s passage under In re 

Estrada (1965) 63 Cal.2d 740 and, if so, if Mitchell should be resentenced 

to the middle term in light of SB 567. 

Effective January 1, 2022, SB 567 amended Penal Code section 

1170,  1   to prohibit courts from sentencing a criminal defendant to a 

determinate aggravated term unless the defendant stipulated to the existence 

of an aggravating circumstance or the trier of fact found at least one 

aggravating circumstance to be true. In the present case, the trial court 

imposed a sentence of six years after Mitchell entered no contest pleas to 

felony reckless driving while evading a peace officer and misdemeanor 

driving with a blood alcohol concentration of 0.08 percent or more. 

Mitchell admitted the truth of one strike prior. Her plea agreement included 

a sentence of six years imprisonment consisting of the upper term of three 

years on the felony charge, doubled due to the strike prior. The 

misdemeanor sentence was to run concurrent. The court sentenced Mitchell 

to six years imprisonment pursuant to the plea agreement. Shortly after 

sentencing, SB 567 was enacted and went into effect while Mitchell’s 

appeal was pending. At the time of her initial sentencing, Mitchell’s 

sentence was a legal sentence. SB 567, once in effect, rendered her sentence 

illegal, as no aggravating circumstance had been stipulated to or found true. 

The parties ultimately agree that SB 567 applies retroactively under 

In re Estrada, supra, to cases not yet final. Thus, that issue will not be 

addressed in this reply brief. Rather, this brief addresses that reducing 

Mitchell’s sentence comports with the legislative intent behind SB 567 to 

1  Statutory references herein are to the Penal Code unless otherwise 
stated. 
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reduce incarceration rates; that Mitchell’s sentence was a sentence under 

section 1170, so that the SB 567 amendments do apply to it; that Mitchell’s 

sentence was for the maximum allowable sentence permitted by law, with 

the caveat that the Legislature lowered the maximum allowable; and that 

Mitchell’s sentence must be reduced from six to four years in order to 

render her sentence legal without any need for a remand. 

The Attorney General contends that SB 567 has no effect on 

Mitchell’s stipulated upper term sentence because the trial court did not 

have to exercise its discretion in choosing between the lower, middle, or 

upper determinate term based on its consideration of factors in mitigation 

and aggravation. The Attorney General further contends that Mitchell is 

estopped from challenging her sentence to obtain a more favorable sentence 

because she is contractually bound to the six-year term. Alternatively, the 

Attorney General contends that if SB 567 does apply to Mitchell’s 

sentence, the case should be remanded to return the parties to the 

bargaining table. 

First, section 1170 applies to all determinate sentences, including 

Mitchell’s. Hence, the SB 567 amendments are applicable to her sentence, 

rendering Mitchell's six-year sentence unlawful. 

The Legislature wants rates of incarceration lowered. In order to do 

so, it has effectuated a number of sentence-reducing statutory changes, SB 

567 among them. The legislative intent is fully implemented by changing 

the maximum allowable from six years to four years with respect to 

Mitchell’s sentence. 

The lowered sentence remains the maximum allowable under the 

law. Hence, the People derive the benefit of their plea bargain, to wit the 

maximum allowable sentence for Mitchell. This case does not involve any 

gaming of the system on Mitchell’s part. The Legislature simply reduced 
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the sentence to which Mitchell agreed. Mitchell’s sentence should not be 

excepted from the Legislature’s prerogative. 

A remand is not necessary, as the appellate courts are empowered to 

align Mitchell’s sentence with the new maximum allowable sentence 

available given the procedural facts attending to Mitchell’s case. Lowering 

Mitchell’s sentence from six years to four years would change the sentence 

from an illegal one to a legal one while fulfilling the objective of the 

Legislature’s intent in enacting SB 567. A remand is proper when the trial 

court is tasked to make discretionary choices. Here, the trial court accepted 

Mitchell pleading to the maximum allowable prison term. Subsequent to 

Mitchell’s sentencing, the Legislature lowered the level of imprisonment 

accompanying the maximum allowable prison term in cases such as 

Mitchell’s, in which no aggravating circumstance was stipulated to or 

found true. In the absence of any discretionary choices to be made by the 

trial court, a remand is unnecessary. 

The Attorney General contends that, on remand, the prosecution 

should be permitted to withdraw from this plea agreement and reinstate 

previously dismissed counts. This is misguided. To permit the People to do 

so would force Mitchell to suffer consequences far greater than those she 

suffered when she filed the appeal. It would frustrate long-standing policy 

to place Mitchell in a position where she would suffer more severe 

consequences because she chose to proceed with a valid appellate 

argument. 

This Court should find (1) SB 567 applies retroactively to cases not 

yet final where the appellant stipulated to an upper term sentence as part of 

a plea deal, and (2) Mitchell’s sentence should be ordered reduced to four 

years to correct her now unauthorized sentence. 



10 

ARGUMENT 

I MITCHELL’S SENTENCE IS AN 1170(B) SENTENCE, 
RENDERING THE SB 567 AMENDMENTS 
APPLICABLE TO IT 

Section 1170 provides that 

In any case in which the sentence prescribed by statute for a 
person convicted of a public offense is a term of imprisonment in the 
state prison, or a term pursuant to subdivision (h), of any 
specification of three time periods, the court shall sentence to one of 
the terms of imprisonment specified unless the convicted person is 
given any other disposition provided by law, including a fine, jail, 
probation, or the suspension of imposition or execution of sentence 
or is sentenced pursuant to subdivision (b) of Section 1168 because 
they had committed their crime prior to July 1, 1977. 

(§  1170, subd. (a)(3).)

Pursuant to these express terms, Mitchell’s sentence is a section  

1170 sentence. Mitchell’s conviction is for an offense that carries a 

sentencing triad of 16 months, two or three years imprisonment or a term 

pursuant to section 1170, subdivision (h). (Veh. Code, § 2800.2, subd. (a); 

§  18, subd. (a).) The trial court sentenced Mitchell to three years, the upper  

term, one of the terms specified, which term was then doubled as a second  

strike sentence.

At the time of Mitchell’s sentencing, subdivision (b) of section 1170, 

read differently: “When a judgment of imprisonment is to be imposed and 

the statute specifies three possible terms, the choice of the appropriate term 

shall rest within the sound discretion of the court.” (Former § 1170, subd. 

(b); see Stats.2015, ch. 378 (AB 1156), § 2, eff. Jan. 1, 2016, operative Jan. 

1, 2017.)  2   The trial court had discretion to accept the stipulated upper term 

at the time because section 1170 permitted sentencing Mitchell to that term. 

2    There were 12 further modifications to section 1170 but all, 
including SB 567 (the 11th modification), became operative on January 1, 
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But come January 1, 2022, the selected term was no longer legal 

because it was an upper term devoid of an aggravating circumstance having 

been established either by a court or jury finding or by stipulation. The 

Attorney General claims that section 1170, subdivision (b) “applies only to 

situations where the court exercises discretion to select the lower, middle, 

or upper determinate term based on its consideration of factors in 

mitigation and aggravation.” (RB 8; see also RB 20, 24-25, 31-33.) The 

Attorney General further labels subdivision (b) “irrelevant” to Mitchell’s 

case. (RB 18.) This is misguided. The statute does not limit its application 

to the described situations; it applies to all determinate sentences. The 

stipulated term must still be one of the three terms provided by law. 

Otherwise, according to the Attorney General’s reasoning, a defendant 

could stipulate to a term exceeding the upper term. Mitchell was sentenced 

pursuant to section 1170. 

When Mitchell pled no contest to one felony offense, an upper term 

was available without the need for any finding or stipulation to the 

existence of an aggravated term. The trial court had discretion to accept or 

reject the plea agreement, a fact admitted by the Attorney General. (RB 21.) 

2022, with the last one becoming operative on January 1, 2023. Stats.2016, 
ch. 696 (AB 2590), § 2, eff. Jan. 1, 2017, operative Jan. 1, 2022; 
Stats.2016, ch. 867 (SB 1084), § 2.1, eff. Jan. 1, 2017, operative Jan. 1, 
2022; Stats.2016, ch. 887 (SB 1016), § 6.3, eff. Jan. 1, 2017, operative Jan. 
1, 2022; Stats.2017, ch. 561 (AB 1516), § 188, eff. Jan. 1, 2018, operative 
Jan. 1, 2022; Stats.2017, ch. 287 (SB 670), § 2, eff. Jan. 1, 2018, operative 
Jan. 1, 2022; Stats.2018, ch. 36 (AB 1812), § 18, eff. June 27, 2018, 
operative Jan. 1, 2022; Stats.2018, ch. 1001 (AB 2942), § 2, eff. Jan. 1, 
2019, operative Jan. 1, 2022; Stats.2020, ch. 29 (SB 118), § 15, eff. Aug. 6, 
2020, operative Jan. 1, 2022; Stats.2021, ch. 695 (AB 124), § 5, eff. Jan. 1, 
2022; Stats.2021, ch. 719 (AB 1540), § 2, eff. Jan. 1, 2022; Stats.2021, ch. 
731 (SB 567), § 1.3, eff. Jan. 1, 2022; Stats.2022, ch. 744 (AB 960), § 1, 
eff. Jan. 1, 2023.) 
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The trial court chose to accept the agreement. It was lawful at the time. 

Four months later, it wasn’t. 

Upper terms have not been abolished, as pointed out by the Attorney 

General. (RB 18.) Upper terms now require a finding or stipulation that at 

least one aggravating circumstance exists. There is no such finding or 

stipulation in Mitchell’s case. Mitchell’s sentence must be rendered legal 

by aligning it with the maximum possible sentence she agreed to by 

lowering the sentence from six years to four. 

The cases cited in support of the Attorney General’s arguments are 

inapposite. The decision in People v. King (2020) 52 Cal.App.5th 783 

(King) is distinct. (See RB 18.) The defendant in King had agreed to a 

stipulated sentence of 30 years imprisonment before a change in law 

permitted courts to consider specified mental health issues that were the 

result of the defendant’s military service as a mitigating circumstance. (Id., 

at pp. 788-790.) The King court held that the defendant was not entitled to 

being resentenced because he had accepted a stipulated sentence of 30 

years, consisting of five six-year consecutive sentences. (Id., at pp. 790-  

791.) King is distinct because its 30-year sentence was still legal after the 

Legislature provided for resentencing relief to some military veterans. 

Mitchell is in a different position. Her six-year sentence was no longer 

authorized by section 1170. King has no application to this case. The 

decision in People v. Brooks (2020) 58 Cal.App.5th 1099 (Brooks), 

followed King. (Brooks, supra, 58 Cal.App.5th, at pp. 1108-1109.) (See RB 

22-23 for People’s reliance on Brooks.) The Brooks decision was fully  

addressed as not being instructive in Mitchell’s opening brief. (MOBM 31-  

33.)

Likewise, this Court’s decision in People v. French (2008) 43 

Cal.4th 36 (French), does not provide a useful comparison, as maintained 

by the Attorney General. (RB 28-29.) The defendant in French agreed to an 
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aggregate sentence of not more than 18 years imprisonment after pleading 

no contest to six charges. (Id., at p. 40.) The plea agreement did not specify 

how the sentence would be structured and also allowed the trial court to 

impose less than 18 years. (Id., at pp. 42-43.) At sentencing, the trial court 

selected one upper term of eight years on one count and five consecutive 

one-third of the midterm sentences of two years each for a total of 18 years. 

(Id., at p. 40.) While defendant’s petition for review was pending, the 

United States Supreme Court in Cunningham v. California (2007) 549 U.S. 

270, held that the California determinate sentencing law violated the Sixth 

Amendment by letting judges, rather than juries, make factual findings that 

subject a defendant to the possibility of an upper term. (French, supra, 43 

Cal.4th, at p. 41.) This Court reversed and remanded for resentencing. (Id., 

at p. 55.) In French, the trial court was tasked with many discretionary 

choices in structuring the sentence. The only limit was that the sentence 

could not exceed 18 years. The trial court exercised its discretion in an 

unlawful manner when it chose an upper term without having a jury decide 

the aggravating circumstances supporting that choice. The maximum 

allowable sentence of 18 years was not per se illegal; only the way the trial 

court had arrived at 18 years. Mitchell’s sentence of six years, however, is 

no longer an allowable maximum sentence. The French decision is not 

comparable. 

This reply will not address the cases of People v. Kelly (S278503; 

formerly published at 87 Cal.App.5th 1) (Kelly) and People v. Sallee 

(S278690; formerly published at 88 Cal.App.5th 330) (Sallee) as review 

was granted respectively on March 22 and April 26, 2023, at which time 

this Court ordered that further action be deferred pending consideration and 

disposition of the instant case. (See RB 17, 20, 21, and 24.) The Courts of 

Appeal in Kelly and Sallee merely followed the reasoning of the court 

below (Sallee) and King (Kelly). The decision of the court below has been 
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fully addressed in Mitchell’s Opening Brief on the Merits. (See MOBM 11-

14, 16-18, 20, 26, 31-35, 37-38, and 44-45.) 

People v. Villanueva (1991) 230 Cal.App.3d 1157, is not on point as 

it involved a defendant who claimed the trial court failed to state reasons 

for imposing the low term of imprisonment when the plea agreement 

allowed for a grant of probation or imposition of the low term. (See RB 21.) 

Similarly not on point is People v. Sutton (1980) 113 Cal.App.3d 162, a 

case that involved a stipulated term of nine years with a defendant who 

claimed on appeal that the trial court failed to state its reasons for the 

imposition of an upper term on the record. (Id., at pp. 165-166; see RB 24.) 

Completely beside the point is Scoggins v. Superior Court (1977) 65 

Cal.App.3d 873, wherein a DUI defendant complained on appeal from a 

writ denial that his prior DUI conviction was constitutionally defective 

because the court had not apprised him of the possible range of sentences 

that could have resulted from his plea. (Id., at pp. 875-876; see RB 24.) 

This Court’s 4-3 decision in People v. Hester (2000) 22 Cal.4th 290 

(Hester) addressed a claim whether the section 654 multiple punishment 

bar allowed a defendant to appeal from the imposition of a stipulated four-  

year prison term, when the sentence for a second felony to which the 

defendant pled no contest was imposed concurrently to the four years 

instead of stayed. (See RB 25-26, 29.) Mitchell’s case does not raise a 

section 654 issue. Hester’s sentence was legal; Mitchell’s sentence is no 

longer legal. 

The Attorney General relies on two cases that are problematic in that 

they did not allow appellate claims against approved plea bargains even 

though the factual basis for an admitted strike prior might be lacking (in 

one case) or was lacking (the other case). Respondent relied on People v. 

Couch (1996) 48 Cal.App.4th 1053 (Couch - unclear if strike prior was 

valid) and People v. Flood (2003) 108 Cal.App.4th 504 (Flood - admitted 
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that strike prior on which the sentence was based did not constitute a 

strike). (RB 26-27, 30.) A different appellate court took another view of 

sentencing irregularities when plea agreements involve stipulated 

sentences. (People v. Velasquez (1999) 69 Cal.App.4th 503 (Velasquez).) In 

commenting on prior cases other than Couch, the Velasquez court 

commented: 

The common theme of these cases is that when the defendant 
knowingly, intelligently and expressly agrees to certain aspects of a 
proposed negotiated disposition, i.e., sentencing irregularities, to 
obtain the overall benefits of a negotiated disposition, he is estopped 
to complain. However, in none of these cases did the trial court 
impose a term which was not facially authorized by law. 

(Velasquez, supra, 69 Cal.App.4th, at p. 506.) 

This Court in Hester cited Couch with approval. (Hester, supra, 22 

Cal.4th, at p. 295.) Couch, however, was unclear as to whether the strike 

prior that the defendant admitted and which formed part of his agreed-upon 

stipulated sentence, was valid or invalid. Insofar that Hester could be read 

as allowing plea bargains with stipulated terms without a factual basis 

existing for the prior conviction enhancement, this Court should perhaps 

address that precise issue but not in this case. The issue is not raised herein 

as Mitchell agreed to a six-year prison term when that term was legal at the 

time of her change of plea and sentencing hearings; the term did not 

become unlawful until her case was pending on appeal. In Couch (possibly) 

and Flood, the defendants accepted true findings as to prior conviction 

allegations that formed part of their sentences, even though the allegation 

may not be (Couch) or was not (Flood) true. 

Furthermore, Couch gives the misimpression that a sentence based 

on one prior strike conviction - such as Mitchell’s - is not a section 1170 

sentence but instead a section 667 sentence: “By accepting a plea bargain 

for a specific term which included an admission of a prior conviction 
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allegation which would necessarily result in defendant being sentenced 

under Penal Code section 667, subdivisions (b) to (i) rather than Penal 

Code section 1170 ….” (Couch, supra, 48 Cal.App.4th, at p. 1058.) This 

may be the case when a defendant is sentenced based on having suffered 

two prior strike convictions, when the sentence is prescribed pursuant to 

subdivision (e)(2)(A) of section 667, but not when only one strike prior 

allegation underlies the sentence, when subdivision (e)(1) of section 667 

prescribes the sentence, as can be gleaned from comparing the two 

subdivisions: 

(e)  For purposes of subdivisions (b) to (i), inclusive, and in addition  
to any other enhancement or punishment provisions that apply, the  
following apply if a defendant has one or more prior serious or  
violent felony convictions:

(1)  If a defendant has one prior serious or violent felony  
conviction as defined in subdivision (d) that has been pled and 
proved, the determinate term or minimum term for an indeterminate 
term shall be twice the term otherwise provided as punishment for 
the current felony conviction. 

(2)(A) Except as provided in subparagraph (C), if a defendant 
has two or more prior serious or violent felony convictions as 
defined in subdivision (d) that have been pled and proved, the term 
for the current felony conviction shall be an indeterminate term of 
life imprisonment with a minimum term of the indeterminate 
sentence calculated as the greatest of: 

(i)  Three times the term otherwise provided as  
punishment for each current felony conviction subsequent to 
the two or more prior serious or violent felony convictions. 

(ii)  Imprisonment in the state prison for 25 years.

(iii)  The term determined by the court pursuant to  
Section 1170 for the underlying conviction, including any 
enhancement applicable under Chapter 4.5 (commencing with 
Section 1170) of Title 7 of Part 2, or any period prescribed by 
Section 190 or 3046. 
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(§ 667, subd. (e).)

By specifying that a sentence like Mitchell’s is “twice the term  

otherwise provided as punishment for the current felony conviction,” 

section 667 refers to section 1170 as the statutory basis for the sentence, 

which is then doubled pursuant to section 667. (§ 667, subd. (e)(1).) Hence, 

Mitchell’s sentence is still a section 1170 sentence, which is doubled 

pursuant to section 667. The two statutes work in conjunction but the basis 

of the sentence is still section 1170. 

II LEGISLATIVE INTENT OF REDUCING 
INCARCERATION IS EFFECTUATED BY 
SENTENCING MITCHELL TO FOUR YEARS, NOT 
SIX 

The Attorney General contends that lowering Mitchell’s sentence 

would be an absurd consequence that does “not further or promote the 

purpose of the statute.” (RB 21.) The Attorney General ascribes two 

purposes to SB 567: (1) providing for jury determination of aggravating 

circumstances before a sentencing court may take them into account; and 

(2)  providing defendants with ample ability to dispute information in the  

record that may not be true. (RB 36.)

This misses the point. SB 567 provides small procedural vehicles to 

effectuate the Legislature’s true purpose, namely to reduce mass 

incarceration in California, as pointed out by the Assembly in quoting the 

bill’s author in its final analysis. (Assembly Third Reading Analysis of SB 

567 (2020-2021 Reg. Sess.) as amended September 3, 2021, at p. 2.) The 

Senate’s first committee analysis stressed the same point, stating that 

existing “law has had a detrimental impact on individuals across the state 

and contributed to the failed mass incarceration policies of the past.” (Sen. 

Comm. on Public Safety, Analysis of SB 567 (2020-2021 Reg. Sess.) as 

amended March 9, 2021, at p. 7.) The legislative intent was clear. The 
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Legislature wanted lower sentences. This is corroborated by the myriad of 

other sentencing-lowering legislation enacted since 2017, as discussed in 

Mitchell’s opening brief. (MOBM 28-31.) 

SB 567 provided a procedural mechanism in the Legislature’s efforts 

to reduce rates of incarceration. Reducing Mitchell’s sentence to four years 

comports with the Legislature’s purpose in enacting SB 567. 

III MITCHELL PLED TO THE MAXIMUM ALLOWABLE 
SENTENCE SHORTLY BEFORE THE LEGISLATURE 
LOWERED THE MAXIMUM TIME ALLOWED 

The Attorney General contends that Mitchell “agreed to the precise 

sentence imposed.” (RB 8-9.) The trouble with that precise sentence is that 

it is no longer lawful. Moreover, the Legislature has been adamant in 

lowering sentences throughout the Penal Code in an effort to reduce mass 

incarceration. Hence, Mitchell’s plea bargain must be construed as the 

parties accepting the maximum allowable sentence for the conviction to 

which she pled. At the time of her change of plea and sentencing, that was 

six years but now it is four years. 

The Attorney General makes it seem as if Mitchell is challenging her 

sentence after having received a favorable plea bargain, and that she is 

estopped from doing so. (RB 9, 27, and 30.) That is not the case here. It is 

the Legislature that has decreed that her six-year sentence is an example of 

mass incarceration that must be reduced. The prosecution is not in a 

position to estop the Legislature. This Court has recognized that the 

Legislature reserves the power to change plea bargains by amending the 

law for the public good and in pursuance of public policy. (Doe v. Harris 

(2013) 57 Cal.4th 64, 66.) The Legislature codified this ruling as part of 

section 1016.8. Reducing incarceration constitutes the express pursuit of 

public policy by the Legislature. Accepting the plea bargain without 

change, as requested by the Attorney General, would constitute an 
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impermissible waiver of “unknown future benefits of legislative 

enactments” that the Legislature has deemed void as against public policy 

because Mitchell’s entry of her plea on those terms was not “knowing and 

intelligent.” (See § 1016.8, subd. (a)(4).) 

Mitchell stipulated to the maximum allowable by law. Subsequent to 

her change of plea and sentencing, the Legislature lowered the maximum 

allowable given the circumstances of Mitchell’s case. All that is left to do is 

for the courts to effectuate the Legislature’s command. 

The Attorney General expects Mitchell to waive any objection to her 

now-illegal sentence. Perhaps section 654 claims may be waived when the 

issue is not raised at sentencing based on a stipulated plea agreement. (See 

Hester, supra, 22 Cal.4th 290.) Yet, Mitchell did not fail to object to 

anything. At the time she entered her plea and was sentenced, there was 

nothing to object to. She accepted the maximum allowable sentence that the 

law imposed for her transgression. Come January 1, 2022, that maximum 

allowable sentence had been legislatively reduced. No waiver operates in 

this case. 

IV MITCHELL’S SIX-YEAR SENTENCE WAS 
RENDERED ILLEGAL BY THE LEGISLATURE, 
WHICH HAS THE POWER TO CHANGE THE 
SENTENCE STRUCTURE, REQUIRING 
CORRECTION OF MITCHELL’S SENTENCE 
WITHOUT A REMAND 

The Attorney General correctly contends that plea bargains are 

contractual in nature. (RB 8-9; see People v. Shelton (2006) 37 Cal.4th 759, 

767.) The trial court may not alter the contract terms without the consent of 

both parties. (People v. Segura (2008) 44 Cal.4th 921, 931, 935.) But the 

Legislature may. “[I]n the context of plea bargains, the purpose of estoppel 

is to prevent defendants from playing fast and loose with the judicial 

system.” (People v. Richardson (2021) 65 Cal.App.5th 360, 370.) Mitchell 
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did no such thing. The Legislature changed the maximum allowable 

sentence. “No manipulation or trifling is afoot.” (Id., at p. 371.) The power 

to prescribe the appropriate punishment for criminal behavior resides 

exclusively with the Legislature. (People v. Tanner (1979) 24 Cal.3d 514, 

519, fn. 3.) 

The Attorney General further recommends that the case be remanded 

to the trial court. (RB 10, 17, 20, 33-35, and 40.) A remand pursuant to 

People v. Stamps (2020) 9 Cal.5th 685, is not necessary, as discussed in full 

in Mitchell’s opening brief. (MOBM 39-45.) The People’s reliance on In re 

Sutherland (1972) 6 Cal.3d 666, is misplaced. That case involved the 

failure of advising the defendant of his constitutional rights and asking if he 

waived those rights when he changed his plea pursuant to a plea agreement. 

(Id., at p. 672.) The instant case involves no such issues. Remand would 

defeat the Legislature’s purpose of achieving lower rates of incarceration. 

To remand for the trial court to determine whether aggravating 

circumstances exist is to undo the plea agreement, something the trial court 

may not do. This procedure was suggested by People v. Todd (S279154, 

review granted April 26, 2023; formerly published at 88 Cal.App.5th 373.) 

It is not the correct procedure. The Legislature has lowered the available 

prison term. All the courts may do now is to give that lower term full effect 

with respect to Mitchell’s sentence. 

Mitchell does not receive a windfall if her sentence is lowered, nor 

are the People thereby disadvantaged. (See RB 40.) It was the intention of 

the parties that Mitchell be sentenced to the maximum allowable by law. 

Prior to SB 567, that was six years. Now it is four. The Legislature has 

spoken. 
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CONCLUSION 

For the reasons set forth above and the opening brief, Mitchell 

requests that this Court find SB 567 applies retroactively to her case and 

that her sentence be corrected to four years without the need for a remand. 

DATED:  June 12, 2023. 

Respectfully submitted, 

/s/ Paul F. DeMeester 
PAUL F. DeMEESTER 
Attorney for Ms. Mitchell 
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