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PEOPLE OF THE STATE OF CALIFORNIA,
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County Superior
MARCOS ESQUIVEL BARRERA, No. PA029724-01

Defendant and Appellant.

APPELLANT’S SUPPLEMENTAL OPENING BRIEF
L

THE PROSECUTION’S IMPROPER ARGUMENT
THAT APPELLANT’S FAILURE TO ADMIT HIS GUILT
DEMONSTRATED LACK OF REMORSE WAS
FUNDAMENTALLY UNFAIR AND DEPRIVED
APPELLANT OF DUE PROCESS

A. The Prosecutor’s Argument Was Fundamentally
Unfair

In People v. Coleman (1966) 71 Cal.2d 1159, 1168, this Court
held that it is impermissible for a prosecutor in a death penalty case
to argue that the defendant’s failure to express his guilt after he has
been found guilty demonstrates his lack of remorse. (Accord, People
v. Fierro (1991) 1 Cal.4th 173, 244; People v. Bell (1989) 49 Cal.3d
502, 548.) The Court in Coleman declared that:

It is fundamentally unfair to urge, as was done here, that
a defendant’s failure to confess his guilt after he has
been found guilty demonstrates his lack of remorse and
that therefore such failure should be considered as a
ground for imposing the death penalty.
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(71 Cal.2d at p. 1168, emphasis added.) This Court thus concluded
that “any argument that failure to confess should be deemed
evidence of lack of remorse is not permissible.” (/d. at p. 1169.)

In the instant case, the prosecutor argued appellant’s failure to
admit his guilt demonstrated that he lacked remorse and was
therefore undeserving of mercy. She stated:

When you can't talk about remorse, when you talk about
whether or not you should give mercy, “remorse,” have
you ever heard anywhere that he’s sorry. He doesn't
admit any of this. His attorney does.

(17RT 2183, emphasis added.)

In his opening brief appellant established that in so arguing,
the prosecutor improperly commented on appellant’s failure to testify
in violation of Griffin v. California (1965) 380 U.S. 609. (See AOB
130-138.) However, the prosecutor's argument also was improper
under Coleman, supra, and as in that case, undermined the fairness
of appellant’s trial, thus depriving him of due process of law.

B. Respondent Cannot Prove Beyond a Reasonable
Doubt That the Death Verdict Was “Surely
Unattributable” to the Prosecutor’s Improper
Argument Concerning Appellant’s Failure to Admit
His Guilt

Because appellant’s federal constitutional rights were violated,
the burden is on respondent to prove that the prosecutor’'s
misconduct was harmless beyond a reasonable doubt. (Chapman v.
California (1967) 386 U.S. 18, 24.) In conducting harmless error
analysis under Chapman, “[t]he inquiry . . . is not whether, in a trial
that occurred without the error, a [death] verdict would surely have
been rendered, but whether the [death] verdict actually rendered in

this trial was surely unattributable to the error.” (Sullivan v. Louisiana



(1993) 508 U.S. 275, 278.) Thus, the proper inquiry is whether the
error might have affected the jury’s decision-making, not whether
there was overwhelming evidence to support the verdict. (/d., see
People v. Jackson (2014) 58 Cal.4th 724, 790, dis. opn. Liu, J.)
Because the error in the instant case occurred during the penalty
phase, respondent must prove beyond a reasonable doubt that the
prosecutor's improper argument had no impact on the jury’s
assessment of the aggravating and mitigating evidence. It cannot do
SO.

In the penalty phase of a capital trial, each juror must “render
an individualized, normative determination about the penalty
appropriate for the particular defendant.” (People v. Brown (1989)
46 Cal.3d 432, 448.) Accordingly, the jury is instructed that in
making this determination, “each juror must assign whatever moral
or sympathetic value” he or she deems appropriate to the sentencing
factors. (CALJIC No. 8.88.) Sympathy and mercy are mitigating
factors the jury may consider. (People v. Chism (2014) 58 Cal.4th
1266, 1329.) Under the circumstances, respondent cannot prove
beyond a reasonable doubt that the prosecutor’s improper argument
had no impact on the jury’s penalty determination; that not a single
juror would have otherwise been inclined to exercise mercy towards
appellant.

Thus, the prosecutor’'s improper argument requires reversal of
appellant’s death sentence, not only because it constituted
prejudicial Griffin error, but also because it constituted prejudicial
Coleman error.



APPELLANT’S CONVICTIONS AND DEATH
SENTENCE MUST BE REVERSED BECAUSE OF
THE CUMULATIVE EFFECT OF ALL THE ERRORS
AND CONSTITUTIONAL VIOLATIONS RAISED IN
THIS APPEAL

Appellant’s convictions and death sentence were
unconstitutionally and unlawfully obtained in violation of his rights
under the United States Constitution and their state constitutional
analogues because the errors complained of in this appeal
compounded one another, resulting in the prejudicial violation of
petitioner's constitutional rights. Each of the specific constitutional
errors set forth in each argument of Appellant’s Opening Brief and
this Supplemental Brief requires reversal of appellant's convictions
and/or death sentence. Assuming arguendo that this Court finds that
the individual arguments are, in and of themselves, insufficient to
justify relief, the cumulative effect of the errors raised on appeal
compels reversal of the judgment and appellant’s death sentence.

When all of the errors and constitutional violations are
considered together, it is clear that appellant has been convicted and
sentenced to death in violation of his basic human and constitutional
rights to a fundamentally fair and accurate trial, and to an accurate
and reliable penalty determination, in violation of the Fifth, Sixth,
Eighth, and Fourteenth Amendments to the United States
Constitution and article |, sections 1, 7, 15, and 17 of the California
Constitution.

This Court has recognized that “a series of trial errors, though
independently harmless, may in some circumstances rise by

accretion to the level of reversible and prejudicial error.” (People v.
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Hill (1998) 17 Cal. 4th 800, 844, 953. As the Ninth Circuit has held,
“[a]ithough no single alleged error may warrant habeas corpus relief,
the cumulative effect of errors may deprive a petitioner of the due
process right to a fair trial.” (Karis v. Calderon (9th Cir. 2002) 283
F.3d 1117, 1132))

The prejudicial impact of each of the specific constitutional
errors presented in this case must be analyzed within the overall
context of the evidence introduced against appellant at trial. No
single issue of constitutional error is severable from any other issue
set forth in this appeal. “Where, as here, there are a number of
errors at trial, ‘a balkanized, issue-by-issue harmless error review’ is
far less effective than analyzing the overall effect of all the errors in
the context of the evidence introduced at trial against the defendant.”
(United States v. Frederick (9th Cir. 1996) 78 F.3d 1370, 381; see
also United States v. Wood (10th Cir. 2000) 207 F.3d 1222, 1237.)

Appellant convictions and sentence were obtained as the
result of multiple errors constituting numerous violations of his
fundamental constitutional rights at both phases of his trial. The trial
court violated appellant’s constitutional rights to due process, a fair
trial and a reliable determination of guilt, by (1) failing to instruct the
jury on second-degree felony murder based on torture; and (2) giving
a flawed unanimity of doubt instruction that unconstitutionally
lowered the prosecution’s burden of proof regarding first degree
murder.

Even if these violations were not prejudicial when considered
singly, they combined to create reversible error, particularly in light of
the lack of substantial evidence of either premeditated and deliberate

intent to torture or premeditated and deliberate intent to murder.
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First, appellant was deprived of his right have the jury consider
whether he was guilty of the lesser offense of second degree murder
even if it found he had committed intentional torture. Increasing the
harm from this error, the faulty unanimity instruction given by the
court then misled the individual members of the jury to believe they
could not consider whether appellant was guilty of the lesser, rather
than the greater, offense unless every other juror also had a
reasonable doubt as to whether appellant was guilty of the greater
offense. The prejudice from these two errors combined, if not singly,
warrant reversal of appellant’s convictions.

Appellant was deprived of his right to a fair and reliable penalty
determination by the prosecutor’'s improper penalty phase closing
argument that appellant lacked remorse and was undeserving of the
jury’s mercy because the only admission of guilt during the trial came
from his attorney and not from appeliant himself. The likelihood that
the jury drew such improper inferences from appellant’s decision not
to testify was enhanced by the trial court's subsequent erroneous
refusal to instruct the jury that it could not draw any adverse
inference from appellant’s decision not to testify in the penalty phase.
Thus, the cumulative impact of these two penalty phase errors
requires reversal of appellant’'s death sentence, even if each of the
errors standing alone does not justify such relief.

Justice demands that appellant’'s murder conviction, special
circumstance findings and sentence of death be reversed because
when considered cumulatively, the errors and violations presented
herein are prejudicial and rendered the trial fundamentally unfair and
unreliable. This is also true of state law violations which may not
independently rise to the level of a federal constitutional violation.
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The cumulative effect of the state law errors in this case resulted in a
denial of fundamental fairness and violated due process and equal
protection guarantees under the Fourteenth Amendment and the
right to a reliable, individualized, non-arbitrary and non-capricious
sentencing determination under the Eighth Amendment. (See
Walker v. Engle (6th Cir. 1983) 703 F.2d 959, 962. 1475.)

In light of the cumulative effect of all the errors and
constitutional violations which occurred over the course of the
proceedings in petitioner's case, appellant’s convictions and death
sentence must be reversed to prevent a fundamental miscarriage of
justice.



CONCLUSION
For the foregoing reasons appellant requests that this Court
reverse his conviction, strike the special circumstances and set aside
his sentence of death.
Dated: May 4, 2015

Respectfully submitted,

Michael J. Hersek
State Public Defender

Jessica K. McGuire
\ Assistant State Public Defender

Attorneys for Appellant
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