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INTRODUCTION

This Reply will rebut and clarify inaccurate statements by
the OCTC in its answer to Petitioner’s (Thomas Spielbauer’s)
Petition for Review. The arguments for a grant of Review are
succinctly addressed in the Petitioner’s Opening Brief and thus
will not generally be repeated.

It should be noted that “A State Bar finding must be
supported by clear and convincing proof.” [Aronin v. State Bar
(1990) 52 Cal.3d 276, 289.] Reasonable doubts must be resolved
in favor of the attorney. [Price v. State Bar (1982) 30 Cal.3d 537,
547,179 CR 914, 919]

SLANDER OF TITLE

OCTC writes on page 10 of its answer, “William LLC
brought several causes of action [on July 6, 2010], including
intentional interference with economic advantage, negligent
interference with economic relations, slander of title, and
violations of Civil Code section 2943.”

That is an incorrect statement. The Slander of Title was
not a part of any of the operative complaints during the near
three years of litigation. 167 LLC moved to amend the complaint
mid-trial (half way through) to allege Slander of Title. The State
Trial Court took the matter under submission and did not rule
upon the motion. Instead, it granted the motion to amend in its
statement of decision issued about two months after the
conclusion of the trial.

$7,152.03 VERSUS $4,389.16
On page 7 of its answer, OCTC writes, “By 2010, the two



other parcels had been sold, leaving a balance of $7,152.03 on the
2003 loan. Mitchell was in second position on the 167 Property.
(Review Dept. Opn., pp. 3—4.)”

The fact of the matter is that Plaintiff 167 LLC filed suit
against Petitioner and Devine Blessings Incorporated (DBI) on
July 6, 2010. Plaintiff 167 East William LLC (167 LLC) filed an
order to show cause in July 2010, which was heard on September
24, 2010. In that order to show cause, 167 LLC requested that
the Court find that the payoff demand was in the amount of
$4,389.16 with interest in contrast to the amount of the payoff
demand which was approximately $269,500. Judge Murphy
declined to make such a finding. [7/11/2014 Letter, 63.]

It is misleading to argue that $7,152.03 was the balance
due given the attempt by 167 LLC to tender $4,389.16.

167 LLC HISTORY

On page 8 of its answer, OCTC writes, “On March 25, 2010,
the Yazdani Trust implemented a foreclosure sale of 167
Property, purchased it and then transferred title to a newly
formed company, 167 E. William, LLLC.” That is again a
misleading statement. The fact of the matter is that Yazdani had
a friend, Mehregan Loafti, bid on the property in an attempt to
have Loafti appear as a bona fide purchaser for value.

It was four days later, on March 29, 2010 that Yadani
created the entity of 167 LLC and then almost a month later
transferred title through the foreclosure trustee to 167 LLC.
This was pointed out to the state trial court and to the Court of

Appeal. (See OCTC Exhibit 65, page 2.) Unfortunately, this



State Bar Court denied Petitioner’s motion to move these
documents into evidence. These documents were (Petitioner’s
Exhibits 1033-1036, 1043).

YAZDANI HISTORY

The OCTC paints this transaction as a one out transaction
involving Faramarz Yadani. That is an inaccurate picture.

Mr. Yazdani foreclosed on Dennis Spielbauer’s properties
making “peppercorn” bids.! [7/11/2014 Letter, 63; 2/14/2017
Letter, 65.] Yazdani then went on to sell each of the properties for
obscene windfall profits, pocketing the money. [7/11/2014 Letter;
63; 2/14/2017 Letter, 65.]

In a $270,000 blanket loan (09-51654 Docket entries 64-65),
Mr. Yazdani gained $670,572.89 from Dennis Spielbauer’s estate,
a $400,572.89 net profit in two years on that loan alone.2

Mr. Yazdani engaged in the same kind of conduct in the

subject cross-collateralized (blanket) loan of $210,000 (09-51654

'Yazdani bid $800 on a San Jose property, $300 on a San
Francisco Property, and $20,100 on another San Jose property at
their respective foreclosure sales.

2 Mr. Yazdani gained $270,000 cash from the sale of one cross-
collateralized property; Yazdani gained a $53,672.89 cash net
profit (after bidding $800 at his foreclosure sale) from the sale of
another; and approximately $117,000 cash net profit (bidding
$300 at his foreclosure sale) from yet a third property and then
$250,000 equity (after bidding $20,100 at his foreclosure sale) in
the foreclosure sale of yet a fourth property. All of this was from
an amount in the notice of trustee sale for $307,186. The total net
profit realized by Mr. Yazdani is $670,572.89 . Mr. Yazdani still
owns 476 South Fifth Street, San Jose, CA 95112 in addition to
167 East William Street, San Jose.
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Docket entries 71-72). [7/11/2014 Letter; 63.]

Mr. Yazdani justified these serial foreclosures, these
peppercorn bids, on the basis of a strict interpretation of Dreyfuss
v. Union Bank of California (2003) 105 Cal.App.4th 428,
[7/11/2014 Letter; 63.] Mr. Yazdani, however, did not like it
when Devine Blessings and Thomas Spielbauer utilized a strict
interpretation of Friery v. Sutter Buttes Savings Bank (1998) 61
Cal.App.4th 869 against him [7/11/2014 Letter; 63] and the
UCLA Law Review [Exhibit 1017; and UCLA p. 1653 and 1655.]

NDC COUNTS 3 AND 4

These issues of KNOWLEDGE and BELIEF have been
discussed in the Petitioner’s Opening Memorandum in his
Petition for Review. Again, in light of Friery v. Sutter Buttes
Savings Bank (1998) 61 Cal.App.4th 869 [7/11/2014 Letter; 63]
and the UCLA Law Review [Exhibit 1017; and UCLA p. 1653 and
1655.], he was justified in his belief, even if that eventually
resulted in an adverse judgment by the Santa Clara County Trial
Court.

Petitioner returns to the declaration of which the OCTC
points to. In that declaration, the verification stated in two
places, “The payoff demand is an accurate payoff demand to the
best of my knowledge, information and belief. (Emphasis
added.)” [See OCTC Exhibit 25, page 1 and page 3.]

As the Petitioner has argued in his opening memorandum, these
citations, i.e., Friery and the UCLA Law Review undermine
collateral estoppel and the standard of clear and convincing

evidence.



INTERPLEADER AND CONCISE PLEADINGS

The lawsuit was filed on July 6, 2010 and did not conclude
until February 20, 2014 when judgment was entered. The length
of time that this case went on was controlled entirely by the
Plaintiff 167 LLC. 167 LLC could have brought an action for
declaratory judgment. [See State Bar Trial Testimony of
Petitioner, OCTC Exhibit 65, pages 4-5.] Such an action would
have entitled 167 LLC to calendar preference pursuant to
California Code of Civil Procedure § 1062(a).

167 LL.C could have also requested that Old Republic Title
file an interpleader of the disputed amounts. [See California
Code of Civil Procedure § 386 and OCTC Exhibit 65, pages 4-5.]
Such an action, with calendar preference, would have entitled
167 LLC to a speedy trial, probably within four months rather
than the more than three and a half years the matter took.

These remedies would have been testified to by Glen Moss
had he been permitted to testify.

BREAKDOWN OF DENNIS SPIELBAUER

On page 21 to 22 of the OCTC answer, the OCTC reiterates
a statement by the Trial Court, writing, “Defendants did not call
Dennis Spielbauer who could have testified on this subject.”

The Trial Court did not know the reason why Dennis Spielbauer
was not called. First if all, the only evidence presented was that
a modification of the note took place. 167 LLC did not cross
examine at all concerning this modification. The state Trial
Court nonetheless discarded Petitioner’s testimony pursuant to

California Evidence Code § 412.



By the time of the trial, and even before, Dennis Spielbauer
had lost most of his holdings. Dennis went through a complete
mental and physical breakdown. This breakdown and
deterioration resulted from the losses he suffered commencing in
2009-2010, to include, and impelled by, the foreclosures by
Yazdani and 167 LLC. Dennis continued on this downward
spiral, never recovering from it, until his premature death on
July 15, 2022. Dennis Spielbauer was not in a mental condition
to testify.

DETRIMENT TO PETITIONER

OCTC writes, on page 20 of its answer, “However, because
Petitioner and/or his counsel did not make those arguments in
the superior court—which ruled adversely against him, and was
affirmed on appeal—does not mean it was unfair to bar Petitioner
from relitigating the issue of the payoff demand that was central
to the civil case.”

While State Court counsel (Douglas Allen, Esq.) did an
unsatisfactory job in impeaching 167 LLC expert witness Charles
Hansen does not mean that Petitioner should be precluded from
raising these issues in the State Bar Trial Court. Even under the
cases cited by the OCTC, collateral estoppel should not have been
the grounds for precluding the testimony of Glen Moss, Esq., nor
for that matter Lee Jones. Such preclusion was unfair, given the
circumstances. [In the Matter of Kittrell (2000) 2000 WL
1682426.] It denied Petitioner due process of law. The state
court trial, given the performance of Mr. Allen, Esq., rendered

less advantageous procedures in the civil proceeding. [In the
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Matter of Applicant A (Review Dept. 1995) 3 Cal. State Bar Ct.
Rptr. 318, 329.]

Petitioner should have been permitted to explore this

detriment in the State Bar Court Trial.
JUDGMENT IS EXPIRED

On page 29 of its answer, OCTC writes, “Petitioner received
some mitigation for: (1) his 30 years in practice without prior
discipline, which was heavily tempered by the serious misconduct
and his failure to make any payment towards the civil
judgment:...”

Petitioner takes issue with the characterization of “serious
misconduct.” His actions have been fully explained in his
opening brief.

Petitioner points out, however, that the judgment for
$869,276.55, entered on February 20, 2014 is now expired.
OCTC points out in page 13 of its answer that, “On February 20,
2014, the superior court entered a judgment of $869,276.55
against Petitioner and Devine Blessings, payable to William
LLC.

167 LLC did not renew the judgment as of February 20,
2024 pursuant to California Code of Civil Procedure § 683.020.
Ten years have passed since the entry of judgment on February
20, 2014. As a result, the judgment is now expired. Pursuant to
California Code of Civil Procedure § 683.020 and California Code
of Civil Procedure § 683.130, the judgment is expired and no
longer enforceable.

California Code of Civil Procedure § 683.020 provides:

11



Except as otherwise provided by
statute, upon the expiration of 10 years
after the date of entry of a money
judgment or a judgment for possession or
sale of property:

(a) The judgment may not be
enforced.

(b) All enforcement procedures
pursuant to the judgment or to a writ or
order issued pursuant to the judgment
shall cease.

(c) Any lien created by an
enforcement procedure pursuant to the
judgment is extinguished.

As a result, it is improper to penalize Petitioner for failing
to make any payments towards this expired and unenforceable
judgment.

Standard of review re guilt: In State Bar proceedings, the
accused attorney's culpability must be established by convincing
proof to a reasonable certainty. Reasonable doubts must be
resolved in favor of the attorney. [Price v. State Bar (1982) 30
Cal.3d 537, 547, 179 CR 914, 919]

AMBIGUITY

Count Five of the NDC alleges that Petitioner committed a
violation of California Business and Professions Code § 6068(0)(2)
by failing to report an adverse judgment. One must look at the
language of Business and Professions Code § 6068(0)(2) to see
what is required, and what is prohibited.

The State Bar Trial Court found that preliminarily, the

phrase “ ‘committed in a professional capacity’ is ambiguous.”

The State Bar Trial Court reviewed the issue in pages 11-13 of its
12



opinion. The State Bar Trial Court dismissed NDC Count 5. The
Court of Review errored in reversing the State Bar Trial Court.
It is the State Bar Trial Court which got it right in interpretation
of California Business and Professions Code § 6068(0)(2).

“Ambiguous statutory language should be construed as
favorably to a criminal defendant as its language and
circumstances reasonably permit. (People v. Overstreet (1986) 42
Cal.3d 891, 896, 231 Cal.Rptr. 213, 726 P.2d 1288.”) [People v.
Moon (2011) 193 Cal.App.4th 1246, 1250.]

While this 1s not a criminal offense, it 1s nonetheless
serious and puts “the attorney whose professional license is
challenged has as much at stake as the defendant in many a
criminal prosecution.” [Giovinazzo v. State Bar (1980) 28 Cal.3d
465, 475, dissenting opinion by Justices J. Tobriner and J.
Newman.] Long standing California Supreme Court decisions
have equated disciplinary proceedings with quasi-criminal
proceedings. [Golden v. State Bar (1931) 213 Cal. 237; Furman v.
State Bar (1938) 12 Cal.2d 212; Herrscher v. State Bar (1935) 4
Cal.2d 399, 403, 421.]

Additionally, the United States Supreme Court has defined
State Bar disciplinary proceedings as quasi-criminal in nature.
The United States Supreme Court held in In re Ruffalo (1968)
390 U.S. 544, 550-551, that where administrative proceedings
contemplate the deprivation of a license to practice one's
profession, they are adversary proceedings of a quasi-criminal

nature and procedural due process must be afforded the licensee.
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Statutes must be written sufficiently so as to provide fair
notice and fair warning of conduct proscribed by statute. “The
due process clause of the Fourteenth Amendment of the United
States Constitution includes the concept that statutes must be
written with sufficient definiteness and certainty so as to provide
fair notice or fair warning of what conduct is either required or
proscribed by the statute. [People v. Superior Court (Engert)
(1982) 31 Cal.3d 797, 801)” (People v. Gibbons (1989) 215
Cal.App.3d 1204, 1210.]

The deprivation of the right to fair warning cannot occur
from vague statutory language. “Similarly, ‘[t]here can be no
doubt that a deprivation of the right of fair warning can result
not only from vague statutory language but also from an
unforeseeable and retroactive judicial expansion of narrow and
precise statutory language.” (Bouie v. City of Columbia, supra,378
U.S. at p. 352 [12 L.Ed.2d at p. 899].)” [People v. Gibbons (1989)
215 Cal.App.3d 1204, 1210.]

“Accordingly, we must apply the rule, discussed above, that
any statutory ambiguities in a penal law ordinarily should be
construed in the defendant's favor.” (Franklin, supra, 20 Cal.4th
at p. 255.)” [People v. Smith (2004) 32 Cal.4th 792, 798-799.]

“In short, vague statutory language is not rendered more
precise by defining it in terms of synonyms of equal or greater
uncertainty.” [Pryor v. Municipal Court (1979) 25 Cal.3d 238,
249.]

“A statute's legislative history and the wider historical

circumstances of its enactment may be considered in ascertaining

14



legislative intent. ( Ibid.) Generally, a penal statute must be
construed in a manner most favorable to a defendant. (People v.
Perez (1998) 68 Cal.App.4th 346, 357.)” [People v. Pena (1999) 74
Cal.App.4th 1078, 1082.]

OCTC summarizes the holding of the State Bar Review
Court by writing on page 27, “However, the Review Department
correctly determined that that the phrase, ‘committed in a
professional capacity,” should be read to modify only the phrase
immediately preceding it—'gross negligence’—and therefore any
civil judgment against an attorney for fraud, misrepresentation,
or breach of fiduciary duties must be reported to the State Bar.”

This interpretation is the splitting of hairs. It constitutes
ambiguity in interpretation of the statute of California Business
and Professions Code § 6068(0)(2). It leaves one guessing as to
what is forbidden, and what is not. It certainly violates the
principle which mandates that the statute be construed in a
manner most favorable to Petitioner.

DAMAGES TO 167 LLC

OCTC writes in page 10 of its answer that, “As a result,
William LLC declined to pay the excessive demand, canceled the
sale of the 167 Property, refunded the third-party buyer’s deposit
and reimbursed the buyer for additional costs incurred. (Review
Dept. Opn., p. 5.)”

The additional costs incurred by the perspective buyers
were improvements which they made to the property, which now

inured back to 167 LLC.

15



The fact is that 167 LLC has suffered no damages. As was
mentioned in the Petitioner’s Opening Memorandum, the
properties obtained by Yazdani and 167 LL.C have skyrocketed to
$1.5 million and $1.6 million, three times their value in 2010 and
2014. One cannot escape the fact that this litigation greatly
benefitted Yazdani and 167 LLC.

TWO INAPPOSITE CASES

OCTC cites to two cases on page 30 to justify a six month
suspension. Neither case applies to this matter.

In the Matter of Chesnut (Review Dept. 2000) 4 Cal. State
Bar Ct. Rptr. 166, Mr. Chesnut deliberately lied about having
served summons on a John Palella in at a residence in Los
Angeles. This was an impossibility since Mr. Chesnut was in
school at the time of the alleged service, Mr. Palella was on an
airplane heading back to Texas, and a tenant of the property
testified that no one came to effect service. Making matters
worse, Mr. Chesnut, who had been an attorney for only a few
years, had a prior record of discipline.

In the Matter of Gillis (Review Dept. 2002) 4 Cal. State Bar
Ct. Rptr. 387 also has no application as that case dealt with an
attorney entering into an improper business relationship with a
client. There was never an attorney-client relationship with 167
LLC nor Faramarz Yazdani and Petitioner.

CONCLUSION

For the reasons articulated in the Petitioner’s Opening

Memorandum, and in this Answer, Petitioner requests that this

Supreme Court grant his Petition for Review.
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Dated: February 26, 2024
Respectfully submitted

/s/ Thomas Spielbauer
Thomas Spielbauer, Esq.
In Pro Per
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VERIFICATION

I, Thomas Spielbauer, have reviewed the foregoing Reply to
OCTC’s Answer to my Petition for Review. To the best of my
knowledge and recollection, the facts as recited in the above
petition are true and correct.

I hereby declare under penalty of perjury under the laws of
the State of California that to the best of my knowledge,
information and belief, the foregoing is true and correct.

Executed in Northern California this February 26, 2024.

/s/ Thomas Spielbauer
Thomas Spielbauer, Esq.
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WORD COUNT CERTIFICATE
Pursuant to California Rules of Court, I certify that the

total word count of this Reply to OCTC’s Answer to Petition for
Review, excluding covers, table of contents, table of authorities,
certificate of compliance, and certificate of service is 2,919 as
calculated by Microsoft Word 365.

Dated: February 26, 2024

/s/ Thomas Spielbauer
Thomas Spielbauer, Esq.
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In re Thomas Spielbauer, Respondent

California Supreme Court case S283172

California State Bar Case SBC-19-0-30700
CERTIFICATE OF SERVICE

I, Thomas Spielbauer, declare:

I am now, and at all times herein mentioned was, over the
age of eighteen years. My business address is the Spielbauer Law
Office, 3130 Balfour Road D #231, Brentwood, CA 94513. My
electronic email addresses are thomas@spielbauer.com and
thomas.spielbauer@aol.com.

On February 26, 2024, I caused to be served a copy of the
following documents: Reply to OCTC’s Answer to His Petition for
Review. This was done through electronic service by True Filing
and at the time that these documents were uploaded to
TrueFiling for filing with this Court, and as permitted by
California Rule of Court, Rule 2.251.

True Filing reflects that a true and accurate copy of this
Petition was electronically sent to the following individuals at

their respective email addresses:

Senior OCTC Counsel Alex J. Hackett
alex.hackert@calbar.ca.gov

OCTC Counsel Brady Richard Dewar
Brady.dewar@calbar.ca.gov

Honorable Manjari Chawla
ctrooml@statebarcourt.ca.gov

Review Department
ctroomA@statebarcourt.ca.gov
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I also emailed separately, beyond TrueFiling, a copy of this
Petition for Review to the above designated individuals. I did not
receive any bounce back of the emails.

I declare under penalty of perjury of the laws of the State of
California that the foregoing is true and correct to the best of my
knowledge. Executed in Northern California on February 26,

2024.

/s/ Thomas Spielbauer
Thomas Spielbauer, Esq.
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