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INTRODUCTION
On October 13, 2025, the Legislature passed Assembly Bill

No. 1071 (AB 1071), which amended the Racial Justice Act (RJA)
to “clarif[y] that the prohibition on death sentences for cases in
which an RJA violation occurs is categorical, and not a remedy in
itself.” (Stats. 2025, ch. 721, § 1, subd. (e).) In response to this
amendment, the Court ordered briefing on the question of what
effect, if any, AB 1071 had on the issues in this case.

In a previous briefing order, the Court asked whether an
RJA violation served to make a “defendant ineligible for the
death penalty” regardless of prejudice, and whether that
interpretation of the RJA would conflict with the Briggs Initiative
(Prop. 7, as approved by voters, Gen. Elec. (Nov. 7, 1978)). (See
June 12, 2025, Order.) Respondent had previously argued that
the RJA, as written, did not require a court to eliminate
eligibility for the death penalty. (RJA Supp. RB 35-42.) That
reading would have eliminated much of the potential conflict
with the Briggs Initiative, a voter initiative that expanded the
number of special circumstances that make a murderer eligible
for death.

AB 1071 makes clear that a defendant is automatically
ineligible for the death penalty whenever a violation of the RJA
occurs. There may be some cases where the application of that
automatic statutory remedy is in conflict with the Briggs
Initiative and likely unconstitutional. But there will be other
cases where application of the automatic statutory remedy is
constitutional, including cases where the RJA error occurred

because of a serious and flagrant violation by the prosecution.



Because there are circumstances where the death-penalty bar
would be constitutional, it would be inappropriate to declare the
death penalty bar in subdivision (/) facially unconstitutional.

ARGUMENT

I. SECTION 745 NOW IMPOSES A CATEGORICAL PROHIBITION
ON DEATH ELIGIBILITY FOR ANY VIOLATION

“The fundamental purpose of statutory construction is to
ascertain the intent of the lawmakers so as to effectuate the
purpose of the law. In order to determine this intent, [the court
begins] by examining the language of the statute.” (Horwich v.
Superior Court (1999) 21 Cal.4th 272, 276, citations omitted; see
also Beal Bank, SSB v. Arter & Hadden, LLP (2007) 42 Cal.4th
503, 507.) “If the language 1is clear, courts must generally follow
its plain meaning unless a literal interpretation would result in
absurd consequences the Legislature did not intend.” (People v.
Braden (2023) 14 Cal.5th 791, 804.)

“[T]he ‘plain meaning’ rule does not prohibit a court from
determining whether the literal meaning of a statute comports
with its purpose or whether such a construction of one provision
1s consistent with other provisions of the statute.” (Lungren v.
Deukmejian (1988) 45 Cal.3d 727, 735.) The language is
construed “in the context of the statute as a whole and the overall
statutory scheme.” (People v. Canty (2004) 32 Cal.4th 1267,
1276.) “The intent prevails over the letter, and the letter will, if
possible, be read so as to conform to the spirit of the act.”
(Lungren, at p. 735.) Where ambiguity exists, it “is appropriate
to consider evidence of the intent of the enacting body in addition

to the words of the measure, and to examine the history and



background of the provision, in an attempt to ascertain the most
reasonable interpretation.” (Canty, at p. 1277.)

As previously discussed in respondent’s Supplemental Brief
on Racial Justice Act Remedy Questions, the original provision
concerning death penalty ineligibility was contained in section
745, subdivision (e)(3). (RJA Supp. RB 36-37.) The inclusion in
subdivision (e)(3) allowed the death penalty ineligibility provision
to be subjected to the exceptions clause in the preceding text of
subdivision (e) itself: the court’s authority to impose any of
subdivision (e)’s remedies exists “except as provided in
subdivision (k), or for an initiative approved by the voters.”

(§ 745, subd. (e), italics added.) In the original text of the RJA,
death penalty ineligibility was therefore one option in a menu of
remedies for a violation and would not conflict with a voter
Initiative (such as the Briggs Initiative).

AB 1071 removed death ineligibility from the menu of
remedies available in subdivision (e) and moved the remedy to a
separate standalone subdivision (/). The Legislature stated that
the amendment was intended to “clarif[y] that the prohibition on
death sentences for cases in which an RJA violation occurs is
categorical, and not a remedy in itself.” (Stats. 2025, ch. 721, § 1,
subd. (e).) AB 1071 therefore makes explicit that the death
penalty bar applies whenever an RJA violation is found,
regardless of whether that violation is prejudicial. (See Merriam-
Webster Online Dictionary, https:/www.merriam-
webster.com/dictionary/categorical [defining “categorical” as

“absolute, unqualified”] [last visited November 5, 2025].)



II. SUBDIVISION (L) MAY CONFLICT WITH THE BRIGGS
INITIATIVE IN SOME CIRCUMSTANCES

A. The Briggs Initiative
In 1978, with 71% of the votes, the California electorate

passed Proposition 7, also known as the “Briggs Initiative.”
(Prop. 7, as approved by voters, Gen. Elec. (Nov. 7, 1978).) The
Briggs Initiative repealed and replaced sections 190 through
190.5—the statutes governing the administration of the death
penalty in California. (CA Voters Pamp., Gen. Elec. (Nov. 7,
1978) text of Prop. 7, §§ 1-12, pp. 33, 41-46 (Prop. 7 pamphlet).)
As relevant here, section 190 was repealed and added to provide
that every person guilty of first degree murder shall be punished
by death, life without the possibility of parole, or 25 years to life
in state prison. (§ 190, added by initiative, Gen. Elec. (Nov. 7,
1978); Prop. 7 pamphlet, § 2, p. 33.) “The penalty to be applied
shall be determined as provided for in Sections 190.1, 190.2,
190.3, 190.4, and 190.5.” (Ibid.)

Section 190.2 was repealed and added, and enumerated the
special circumstance findings that could, if found true, render a
defendant eligible for the penalties of death or life imprisonment
without the possibility of parole. (§ 190.2, added by initiative,
Gen. Elec. (Nov. 7, 1978); Prop. 7 pamphlet, § 6, pp. 42-43.)
Section 190.3 was repealed and added to provide that if a
defendant was found guilty of first degree murder and at least
one special circumstance allegation was found true, “the trier of
fact shall determine whether the penalty shall be death or

confinement in state prison for a term of life without the



possibility of parole.” (§ 190.3, added by initiative, Gen. Elec.
(Nov. 7, 1978); Prop. 7 pamphlet, § 8, pp. 43-44.)

The voters’ intent in passing the Briggs Initiative was to
expand and strengthen the death penalty in California. (Prop. 7
pamphlet, supra, p. 34; People v. Cooper (2002) 27 Cal.4th 38, 42
[“The purpose of the Briggs Initiative was to substantially
increase the punishment for persons convicted of first and second
degree murder”].) It enacted provisions making defendants who
were convicted of first degree murder, along with a true finding
on at least one special circumstance allegation, eligible for the
death penalty. (§ 190.3; Prop. 7 pamphlet, § 8, pp. 43-44.) The
provisions govern capital punishment in California. (See People
v. Lombardo (2020) 54 Cal.App.5th 553, 560-561; People v. Nash
(2020) 52 Cal.App.5th 1041, 1058; People v. Superior Court
(Gooden) (2019) 42 Cal.App.5th 270, 286.)

B. The Legislature may not amend the Briggs
Initiative without voter approval

The Legislature is not permitted to amend or repeal the
Briggs Initiative without voter approval. (Cooper, supra, 27
Cal.4th at p. 44.) Because “all power of government ultimately
resides in the people, . . . the power of initiative and referendum
[are] reserved by them.” (Legislature v. Deukmejian (1983) 34
Cal.3d 658, 683; see Pico Neighborhood Assn. v. City of Santa
Monica (2023) 15 Cal.5th 292, 305 [“The genius of representative
government, in all its guises, is that it is responsive to the people
it serves.”].) “[T]he power of the people through the statutory
Initiative is coextensive with the power of the Legislature.”

(Deukmejian, at p. 675.) As a result, courts “are required to

10



resolve any reasonable doubts in favor of the exercise of this
precious right.” (Brosnahan v. Brown (1982) 32 Cal.3d 236, 241.)

“The Legislature may amend or repeal an initiative statute
by another statute that becomes effective only when approved by
the electors unless the initiative statute permits amendment or
repeal without the electors’ approval.” (Cal. Const., art. II, § 10,
subd. (c); accord, People v. Superior Court (Pearson) (2010) 48
Cal.4th 564, 568.) The purpose of this limitation is to “protect the
people’s initiative powers by precluding the Legislature from
undoing what the people have done, without the electorate’s
consent.” (People v. Kelly (2010) 47 Cal.4th 1008, 1025, internal
quotation marks omitted.)

Legislation unconstitutionally amends an initiative statute
if it changes that statute “by adding or taking from it some
particular provision.” (People v. Cooper, supra, 27 Cal.4th at p.
44; accord, People v. Pearson, supra, 48 Cal.4th at pp. 570-571.)
The key inquiry is determining “whether [the legislation]
prohibits what the initiative authorizes, or authorizes what the
Initiative prohibits.” (Pearson, at p. 571; see People v. Kelly,
supra, 47 Cal.4th at pp. 1026-1027; Cooper, at p. 47.) However,
“[t]he Legislature remains free to address a related but distinct
area ... or a matter that an initiative measure does not
specifically authorize or prohibit.” (Kelly, at pp. 1025-1026,

internal quotation marks omitted; accord, Cooper, at p. 47.)
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C. Some RJA violations may result in death penalty
ineligibility without unconstitutionally amending
the Briggs Initiative

There are circumstances where application of the categorical
prohibition on death penalty ineligibility might not
unconstitutionally amend the Briggs Initiative. For example, if
the remedy is applied to cases of flagrant violations by the
prosecution, the remedy would not undermine the Briggs
Initiative’s purpose. Application of subdivision (/) in that
circumstance would resemble the other circumstances where trial
courts have sanctioned the prosecution for willful misconduct.
(Cf. Oregon v. Kennedy (1982) 456 U.S. 667, 679 (1982)
[prohibiting retrial where the prosecution invites a mistrial to
avoid acquittal]; Barber v. Mun. Ct. (1979) 24 Cal.3d 742, 759
[permitting dismissal for prosecutorial interference with
attorney-client relationship where lesser remedies would not
suffice]; People v. Uribe (2011) 199 Cal.App.4th 836, 880
[permitting dismissal where the prosecution commits a flagrant
Brady violation].)

These circumstances would not be “adding or taking” from a
particular provision from the Briggs Initiative. The prosecution
would have had an opportunity to charge a capital offense and
lost the opportunity to pursue that penalty due only to the
prosecution’s own misconduct. And nothing in the Briggs
Initiative reflects an intent by voters to override remedies for

prosecutorial misconduct.
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D. Other applications of subdivision (/) might violate
the Briggs Initiative

There are other applications, however, where the categorical
bar on the death penalty in the RJA might unconstitutionally
amend the Briggs Initiative. The voters’ intent in passing the
Briggs Initiative was clear: to expand death penalty eligibility.
(Prop. 7 pamphlet, supra, p. 34.) That goal was accomplished by
both expanding the circumstances that made a defendant death
eligible and limiting a court’s ability to strike special
circumstance findings. (Prop. 7 pamphlet, supra, pp. 32, 42-43.)

A categorical bar of the death penalty for all violations of the
RJA would violate the Briggs Initiative by preventing the
prosecution from pursuing the death penalty in circumstances
where the voters determined that the defendant should be
eligible. The RJA is a broadly written statute, and the bounds of
what constitutes a violation of its provisions have not fully been
decided. Depending on future interpretations, it is possible to
foresee cases where defense counsel’s behavior results in an RJA
violation and the death penalty bar—indeed, a truly categorical
bar—would apply even if defense counsel willfully or strategically
injected a violation into the trial in order to remove death penalty
as an option. A defendant would be rendered death penalty
ineligible if just one law enforcement officer who never testified
and was only tangentially “involve[d] in the case” exhibited racial
animus toward them. (§ 745, subd. (a)(2)). It could also apply in
circumstances where an expert witness—even an expert retained
and presented by the defense—made accidental or unintentional

statements that do not reflect an obvious racial animus toward a
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defendant. (See § 745, subd. (a)(2) [violation if “an attorney” or

<

“an expert witness” “used racially discriminatory language about
the defendant’s race”].) In those circumstances, subdivision (/)
could be in direct conflict with the Briggs Initiative because it
could be used to remove death penalty ineligibility from a whole
group of offenders who voters intended it to reach.

That the death penalty is never a mandatory penalty does
not, as Chhuon asserts, change the potential tension with the
Briggs Initiative. (Chhuon’s 2nd Supp. AOB 56.) In enacting the
Briggs Initiative, voters explicitly intended that prosecutors have
discretion to charge and seek the death penalty for certain
classes of offenders. Applying subdivision (/) to remove that
discretion for any and all violations of the RJA—regardless of the
source, and regardless of whether it was prejudicial—would be an
unconstitutional amendment of the Briggs Initiative.

This Court’s decision in People v. Kelly, supra, 47 Cal.4th
1008 is instructive. (See Chhuon’s 2nd Supp. AOB 54-56; Pan’s
5th Supp. AOB 32.) In Kelly, this Court addressed the question
of whether an aspect of the legislatively-enacted Medical
Marijuana Program (MMP) impermissibly amended the
Compassionate Use Act (CUA) passed in voter-initiative
Proposition 215. The CUA allowed individuals to possess and
cultivate a quantity of marijuana reasonably related to the
patient’s current medical needs without fear of prosecution. (Id.
at pp. 1012-1013.) The MMP, enacted without voter approval,
1mposed specific quantity limitations on the CUA’s personal

possession and cultivation provision. (Id. at pp. 1012-1014.) This
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Court concluded that the MMP’s quantity limitations were an
improper amendment of the CUA, reasoning that “by imposing
quantity limitations upon ‘qualified patients’ and ‘primary
caregivers,”’—individuals not subject to limitation under the
CUA—the MMP effectuated a change “that takes away from
rights granted by the initiative statute [CUA].” (Id. at p. 1043.)
Likewise here, subdivision (/)—if the RJA is read broadly—could
be viewed as taking away a potential punishment for certain
offenders guaranteed by voters in the Briggs Initiative.

People v. Rojas (2023) 18 Cal.5th 576 does not affect this
analysis, as Chhuon asserts. (Chhuon’s 2nd Supp. AOB 51, 54-
55.) There, this Court concluded that applying Assembly Bill No.
333’s (AB 333) definition of “criminal street gang” to the gang-
murder special circumstance in section 190.2, subdivision (a)(22),
was not an unconstitutional amendment of Proposition 21. (Id.
at p. 580.) First, the Court reasoned that the definition of
“criminal street gang” used in Proposition 21 adopted and
incorporated by reference the “generally applicable definition of
‘criminal street gang’ in effect at the time,” which itself had been
amended by various legislation prior to Proposition 21. (Id. at pp.
574-575.) Voters were presumed to be aware “of the generally
applicable nature of section 186.22(f)’s definition of ‘criminal
street gang’ when they enacted Proposition 21.” (Id. at p. 572.)

Moreover, the voter intent and purpose in passing
Proposition 21 was to increase punishment for gang-related
crimes. (Rojas, supra, 15 Cal.5th at p. 575.) There was no

demonstrated intent to redefine or “lock in” the then-existing

15



o aN13

meaning of “criminal street gang” “rather than incorporate a
definition that had been and continued to be subject to change.”
(Id. at p. 576.) In short, AB 333’s definition of “criminal street
gang” did “not intrude upon the purpose of Proposition 217; it did
“not change the punishment for those convicted of the gang-
murder special circumstance.” (Id. at p. 577.) Rather, it
“addresse[d] a subject related to, but distinct from, an area
addressed by an initiative.” (Ibid.) The Court discussed Gooden,
supra, 42 Cal.App.5th 270, where the Court of Appeal had
concluded that Senate Bill No. 1437, which amended the mens
rea for murder, was not an impermissible amendment of
Proposition 7 or Proposition 115 because it effected change to an
element of murder, not the punishment for murder. Thus, SB
1437 “did not address the same subject matter” as Proposition 7.
(Rojas, at p. 577.)

AB 1071 did not redefine or narrow the class of individuals
eligible for punishment for certain offenses, like first degree
murder. Instead, it explicitly removes death-penalty eligibility
for a class of individuals charged with the offenses listed in the
Briggs Initiative, for which the voters determined that the
defendant should be eligible. This is much closer to the
Legislature directly “address[ing] the same subject matter’—in
this case, death penalty eligibility—as a prior voter initiative

than the initiatives in Rojas or Gooden. Thus, there may be
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applications of subdivision (/) that would unconstitutionally

override the Briggs Initiative.!

1 Section 745, subdivision (/), is grammatically and
functionally separable from the remainder of section 745. Should
the Court determine that subdivision (/) is facially
unconstitutional, subdivision (/) may be severed from the rest of
the RJA. (See People v. Barksdale (1972) 8 Cal.3d 320, 333
[When a statute lacks a severability clause, like section 745,
“[t]he test of severability is whether the invalid parts of the
statute can be severed from the otherwise valid parts without
destroying the statutory scheme, or the utility of the remaining
provisions’’].
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CONCLUSION

The most recent amendment of the RJA clarifies the
Legislature’s intent that for any violation of the statute,
regardless of prejudice, the death penalty is categorically
prohibited. While the prohibition may well be constitutional in
many circumstances, there may be other applications where it
conflicts with Briggs. The latter possibility would not, however,

establish its facial unconstitutionality.
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