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INTRODUCTION
On June 12, 2025, this Court requested supplemental

briefing on three questions arising under the Racial Justice Act
(RJA or Act) (Stats. 2020, ch. 317, § 2, subd. (1)), concerning the
remedial scheme that the Act prescribes for violations of its
substantive terms. The order contemplated the filing of
simultaneous opening and reply briefs. The Court’s subsequent
orders extending the filing deadlines emphasized that the parties’
briefs were limited to the three questions posed by the original
order.

Appellant Samreth Sam Pan’s Fifth Supplemental RJA Brief
(Pan’s 5th Supp. AOB), filed August 14, 2025, addressed the
Court’s questions but violated the Court’s order by including an
unauthorized and untimely contention—that Pan’s trial counsel
violated the RJA in his penalty-phase argument by making two
statements containing racially discriminatory language
appealing to racial bias. (Pan’s 5th Supp. AOB 6-16.) In
contrast, appellant Run Peter Chhuon’s Second Supplemental
Opening Brief, filed on September 25, 2025, solely addressed the
Court’s questions. Pan’s contentions as to those two specific,
record-based RJA violations should be rejected as unauthorized,
untimely, and meritless

The reply here also addresses the first two questions
contained in the original supplemental briefing order concerning
the prejudice analysis for violations of the RJA. The Court issued
an additional supplemental briefing order after the Legislature
amended the RJA to “clarif[y] that the prohibition on death

sentences for cases in which an RJA violation occurs is



categorical.” (Stats. 2025, ch. 721, § 1, subd. (e)). Accordingly,
respondent addresses the third question in the original brief,
concerning the Briggs Initiative, in the Supplemental Brief on
the Effect of Assembly Bill No. 1071, filed simultaneously with
this reply.!

Although the parties agree that the term “miscarriage of
justice” in article VI, section 13 of the California Constitution
encompasses a variety of prejudice inquiries, Chhuon and Pan
argue that any RJA violation under Penal Code section 745,
subdivision (a)(2) is structural error that requires automatic
reversal on direct appeal.2 But as respondent explained in the
Supplemental Brief on Racial Justice Act Remedy Questions
(RJA Supp. RB), the RJA provides that the harmless error
standard from Chapman v. California (1967) 386 U.S. 18 applies
to violations in cases like this one, where the judgment predates
the RJA’s January 1, 2021, effective date. (See § 745, subd. (k).)
While that standard is not the Court’s typical test from People v.
Watson (1956) 46 Cal.2d 818, 835, for state law errors, it is
nonetheless a permissible implementation of section 13’s
miscarriage of justice requirement and does not violate article VI,
section 13 of the California Constitution.

Chhuon and Pan interpret the RJA as foreclosing any

prejudice analysis and requiring appellate courts to vacate the

1 Respondent focuses the reply here on the most salient
arguments but does not concede any arguments that go
unaddressed.

2 All undesignated statutory references are to the Penal

Code.
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entire conviction or sentence if it finds a violation of the RJA.
But that interpretation rests on a misunderstanding of the
statutory structure of the RJA. The better reading of subdivision
(e)(2) permits an appellate court to impose a menu of remedies to
address an RJA violation. That reading of the statute would
avoid any potential conflict with article VI, section 13.
Respondent agrees with Chhuon and Pan that there may be
instances where a violation under the RJA results in structural
error. But if every RJA violation is deemed to be structural error,
then serious constitutional questions arise. The RJA is a broad
statute, whose substantive prohibitions have not been fully
interpreted. There may be cases where a reversal for an RJA
violation, without a prejudice inquiry, would violate section 13.

ARGUMENT

I. SECTION 745 ALLOWS FOR A HARMLESS ERROR INQUIRY
FOR SOME VIOLATIONS

Chhuon and Pan contend that any potential violation in this
case would be structural error and require reversal per se.
(Chhuon’s 2nd Supp. AOB 15-21; Pan’s 5th Supp. AOB 17-23.)
But as respondent explained, section 745, subdivision (k),
requires application of the Chapman “beyond a reasonable doubt”
harmless error standard for all pre-enactment violations,
regardless of the vehicle. (RJA Supp. RB 17-19; see People v.
Simmons (2023) 96 Cal.App.5th 323, 337 [“Subdivision (k) thus
limits any analysis of individualized prejudice to cases in which
judgment was entered before January 1, 2021”].) The history of
subdivision (k) makes clear that the provision applies to direct

appeals, notwithstanding the provision’s use of the term
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“petition.” Indeed, at the time subdivision (k) was adopted, that
term encompassed the full suite of procedural vehicles in which
an RJA claim might be brought after the judgment in a case.
(RJA Supp. RB 18.) Thus, the harmless error standard from
Chapman applies to any purported violation of the RJA in this
case.

Even if subdivision (k) did not apply here, however, the RJA
does not mandate automatic reversal on direct appeal for a
violation in every case. Rather, viewed in light of the RJA’s
purpose, its statutory structure, and applying well-established
principles of constitutional avoidance, the better reading of
subdivision (e)(2) allows appellate courts to impose a remedy
from a range of options to address an RJA violation. (RJA Supp.
RB 25-31.) Contrary to Chhuon’s and Pan’s claims, the goals of
the RJA would not be “undermined” by a case-specific remedy
analysis for a violation. (Chhuon’s 2nd Supp. AOB 20; see Pan’s
5th Supp. AOB 27-28.) The RJA authorizes a number of trial-
court remedies “specific to the violation,” (§ 745, subd. (e)), and it
would not structurally make sense for the Legislature to impose
flexible options for the trial court while leaving the appellate
court no option but wholesale invalidation of the entirety of the
conviction or sentence. In cases where the trial court abused its
discretion in selecting a remedy, the appellate court could either
impose the proper remedy itself or remand the matter for the
trial court to decide the appropriate remedy.

The legislative history of the RJA does not contradict that

interpretation. To be sure, the Legislature did state in the
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preamble to the RJA that “racism in any form or amount, at any
stage of a criminal trial” amounts to “a miscarriage of justice
under Article VI of the California Constitution and violates the
laws and Constitution of the State of California.” (Assembly Bill
No. 2542, § 2, subd. (1).) But even for prospective violations of the
RJA, the Legislature determined that, for example, the
elimination of a single charged enhancement would adequately
serve the purpose of eliminating racial bias from a trial. (§ 745,
subd. (e)(1)C).)

And the legislative history on the 2022 amendments—when
the Legislature added subdivision (k)’s prejudice requirement for
any pre-2021 violation—indicates that the Legislature intended
“[t]he bill [to be] silent as to what standard of prejudice applies to
violations of the CJRA prospectively.” (Assem. Floor Analysis,
Conc. in Document received by the CA Supreme Court. Sen.
Amends. of Assem. Bill No. 256 (2021-2022 Reg. Sess.), as
amended Aug. 30, 2022, p. 3.) The Legislature therefore did not
clearly intend the statute to foreclose all remedies on direct
appeal other than the wholesale reversal of a conviction or
sentence.

Chhuon’s and Pan’s reliance on Simmons, supra, 96
Cal.App.5th 323 and People v. Stubblefield (2024) 107
Cal.App.5th 896, review granted March 12, 2025, S289152, is
misplaced. (Chhuon’s 2nd Supp. AOB 20-21; Pan’s 5th Supp.
AOB 17-18, 23-24.) In Stubblefield, which this Court is currently
considering, the Court of Appeal erred in determining that

subdivision (k) applied only to habeas petitions in pre-2021 cases.
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(Stubblefield, at pp. 903, 924-926.) In making that
determination, the Court of Appeal ignored relevant legislative
history that indicates that the word “petitions” in subdivision (k)
was shorthand and intended to refer to any RJA challenge
related to a judgment entered pre-enactment. (See RJA Supp.
RB 18-19.)

Simmons raised an ineffective assistance of counsel claim
related to a failure to make a motion under the RJA in the trial
court; unlike here, that case involved a post-enactment,
prospective violation of the RJA. (Simmons, supra, 96
Cal.App.5th at p. 336.) Although the Court of Appeal
misinterpreted the RJA to mandate reversal without an
individualized prejudice inquiry, a finding of structural error on
the facts of that case is consistent with respondent’s view that
depending on the type of error (and the actor committing the
error—in Simmons, the prosecutor), the Legislature has the
authority, consistent with section 13, to require reversal when

errors at trial approximate a “miscarriage of justice.”?

II. RESPONDENT’S READING OF THE RJA AVOIDS SERIOUS
CONSTITUTIONAL CONCERNS

This Court has employed different tests to determine
whether an error has amounted to a miscarriage of justice within

the meaning of article VI, section 13. (RJA Supp. RB 12-14, 21-

3 The majority in Simmons acknowledged “the dissent’s
cogent argument that the RJA violates article VI because section
13 states that it is the province of the court to decide whether an
error results in a miscarriage of justice” and noted its hope that
this Court would resolve the question in the future. (Simmons,
at p. 326.)

11
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22; see Watson, supra, 46 Cal.2d at pp. 835-836 [applying
reasonable probability of a more favorable result when a state-
law error is alleged]; People v. Aranda (2012) 55 Cal.4th 342, 367
[applying Chapman “harmless beyond a reasonable doubt”
standard for federal constitutional errors]; People v. Cahill (1993)
5 Cal.4th 478, 491 [recognizing structural error irrespective of
the strength of the evidence at trial].) The parties agree that
“miscarriage of justice” does not necessarily always mean
structural error. (Chhuon’s 2nd Supp. AOB 26-29, 41; see also
Pan’s 5th Supp. AOB 18-19.)

The parties also agree that, in some circumstances, the
Legislature may pass legislation implementing the term
“miscarriage of justice” in article VI, section 13. (See RJA Supp.
RB 19-23.) But adopting Chhuon’s and Pan’s view that the RJA
requires wholesale reversal for any and all violations would raise
serious constitutional questions. That is because section 13 was
intended to “render it unnecessary for the higher courts to grant
the defendant in a criminal case a new trial for unimportant
errors,” so that criminals would not commonly “escape justice
through technicalities.” (People v. Blackburn (2015) 61 Cal.4th
1113, 1139, quoting 1911 Voter Information Guide, Special. Elec.
(Oct. 10, 1911).) And while certain violations of the RJA are not
“technical” or “unimportant,” Chhuon’s and Pan’s broad
interpretation of the RJA to require reversal for errors that could
not possibly be understood to have prejudiced the defendant

would be contrary to section 13’s purpose.
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As an initial matter, respondent agrees that some RJA
violations are similar to the kind of errors that California courts
and other jurisdictions have deemed to be structural in nature.
(Chhuon’s 2nd Supp. AOB 28-37; Pan’s 5th Supp. AOB 20-23].)
These RJA violations involve flagrant incidents of “racially
incendiary or racially coded language, images, and racial
stereotypes in criminal trials.” (AB 2542, § 2, subd. (e).) Those
instances are the type of errors that require automatic reversal
because their “fundamental unfairness” renders the impact of the
violation “hard to measure.” (In re Christopher L. (2022) 12
Cal.5th 1063, 1077.)

The allegations in the cases that Chhuon and Pan cite
resemble those types of flagrant errors where automatic reversal
would be appropriate In People v. Singh (1936) 11 Cal.App.2d
244, 255-256 for example, the prosecutor argued “that it is
characteristic of the Hindu race to murder their people in a
mysterious manner, to mutilate their bodies, and to come into
court and lie and to do all they can to defeat justice.” That was “a
clear appeal to race prejudice,” requiring reversal. (Id. at p. 255.)
Importantly, in that case and others relied upon by Chhuon and
Pan, the challenged language expressly conveyed racial bias or
animus. (See also State v. Zamora (2022) 199 Wash. 2d 698, 719-
723 [the prosecutor’s repeated questions during voir dire about
undocumented immigration and plea to jurors to “make room’ for
the idea that undocumented immigrants are criminals and that
people have reason to fear them,” amounted to incurable

prejudice, requiring reversal]; Minnesota v. Cabrera (2005) 700
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N.W.2d 469, 471, 474-475 [prosecutor’s unfounded allegations that
the defense’s impeachment strategy that state witnesses were
gang members was nothing more than “racist speculation” to
“throw[] mud on young black men” constituted misconduct
requiring automatic reversal “in the interests of justice”].)

But the RJA could be interpreted more broadly than
requiring reversal for such flagrant violations by the prosecution.
For example, it is unclear how frequently and in what
circumstances violations may be found based on statements of
the defendant’s own attorney or expert witness, including
accidental statements that do not reflect obvious bias or animus.
(See § 745, subd. (a)(2) [violation if “an attorney” or “an expert

<

witness” “used racially discriminatory language about the
defendant’s race”].) Defendants may contend that the RJA was
violated by a law enforcement officer who never testified and
whose “involve[ment] with the case” (§ 745, subd. (a)(2)) was only
tangential. There may well be cases where reversal could not
plausibly meet the “miscarriage of justice” standard for structural
error, and some sort of prejudice inquiry would be
constitutionally required.

These questions do not need to be resolved now because they
do not arise in this case. Subdivision (k) clearly imposes a
prejudice test. And a great many applications of the RJA to post-
2021 verdicts will be within the constitutional bounds above,

making any ruling of the statute’s facial invalidity inappropriate

here.
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IT1. PAN’S RJA VIOLATION CLAIMS ARE UNAUTHORIZED AND
UNTIMELY

On December 13, 2023, the Court ordered: “If appellant
Samreth Sam Pan contends any changes in the law . . . since the
filing of his second supplemental reply brief are relevant to this
appeal, appellant Pan shall serve and file a supplemental
opening brief . . . , addressing those changes and their relevance
to this case.” In response, Pan filed his Third Supplemental
Brief (January 11, 2024), raising two issues, and his Fourth
Supplemental Brief (April 25, 2025), raising three issues.
Neither brief alleged a claim under the RJA, despite the fact that
the RJA became law in 2021 and was amended, effective January
1, 2024, to permit claims of record-based RJA violations on direct
appeal from a conviction or sentence. (Chhuon’s first
supplemental opening brief, filed July 30, 2024, included a set of
RJA claims.)

The Court’s June 12, 2025, order authorized this current
round of briefing. That order, issued after oral argument, did not
invite new arguments regarding RJA violations but asked for
answers to three specific questions concerning the application
and constitutionality of the RJA’s remedy provisions. The order
mandates simultaneous briefing by the parties (and amici) and
its deadline-extension orders made explicit what was implicit in
the original order—that the parties’ briefs are “limited to the

questions posed by the court on June 12, 2025.”

4 Pan’s previous supplemental opening briefs were filed on
June 20, 2018, and April 7, 2023.
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Pan’s Fifth Supplemental RJA Brief contravenes that
directive by alleging new claims: that his trial counsel violated
the RJA during his penalty-phase argument by making two
statements containing racially discriminatory language that
appealed to racial bias. (Pan’s 5th Supp. AOB 6-16.) Nothing in
the Court’s order justifies the belated presentation of Pan’s RJA
violation claims, and nothing in those claims responds to the
three questions posed by the Court. The legal and factual bases
for Pan’s belated contentions were available and responsive to
the Court’s order of December 13, 2023. Pan, however, identifies
no legal or factual impediment to including his RJA claim in his
Third or Fourth Supplemental Brief.

Implicitly recognizing that his new contention is not
authorized by the Court’s current order for supplemental
briefing, Pan purports to “join” in the RJA contentions alleged in
Chhuon’s first supplemental opening brief of July 30, 2024.
(Pan’s 5th Supp. AOB 7.) However, the availability of joinder on
appeal 1s not automatic. “Appellate counsel for the party
purporting to join some or all of the claims raised by another are
obligated to thoughtfully assess whether such joinder is proper as
to the specific claims and, if necessary, to provide particularized
argument in support of his or her client’s ability to seek relief on
that ground.” (People v. Bryant, Smith & Wheeler (2014) 60
Cal.4th 335, 363.) Ifjoinder not justified, the reviewing court
may summarily reject the claim as waived. (Id. at pp. 363-364.)

Pan provides no argument or authority in support of joinder,

and it does not survive scrutiny. Chhuon’s pending RJA claims
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have nothing to do with Pan’s belated contentions. None of the
allegations in Pan’s current supplemental brief was alleged by
Chhuon. Stated another way, granting relief on Chhuon’s RJA
contentions would have no legal effect on Pan’s belated
contentions. Joinder is therefore unavailing for Pan; his

untimely claims should be rejected as waived.

IV. PAN’S UNTIMELY RJA CLAIMS ARE MERITLESS

In any event, Pan’s allegations are meritless. Pan relies on
section 745, subdivision (a)( 2), which provides that a violation
occurs when “an attorney in the case . . . used racially
discriminatory language about the defendant’s race, ethnicity or
national origin, or otherwise exhibited bias or animus towards
the defendant because of the defendant’s race, ethnicity or
national origin, whether or not purposeful.” (§ 745, subd. (a)(2);
People v. Garcia (2022) 85 Cal.App.5th 290, 296.) “Racially
discriminatory language” is “language that, to an objective
observer, explicitly or implicitly appeals to racial bias, including,
but not limited to, racially charged or racially coded language,
language that compares the defendant to an animal, or language
that references the defendant’s physical appearance, culture,
ethnicity, or national origin.” (§ 745, subd. (h)(4).)

Although “objective observer” is not defined in the RJA, the
plain language suggests it is meant to refer to one who is without
bias, or is aware of their own biases. The objective observer
considers whether the language “appeals to” racial bias. (§ 745,
subd. (h)(4).) “Appeals to” means “to arouse a sympathetic
response.” (Merriam-Webster Dictionary Online (2025),
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https://www.merriam-webster.com/dictionary/appeals#dictionary-
entry-2 [as of October 30, 2025]). In other words, the objective
observer must consider the effect of the language on the person
hearing the language and whether it could trigger any racial bias
held by the listener. The speaker’s intent is irrelevant. (§ 745,
subd. (a)(2).) In the case of implicit bias, the background or
context of the alleged bias should be considered. (See, e.g., § 745,
subd. (h)(4) [racially discriminatory language includes “racially
charged or racially coded language”].) The RJA, however,
provides a safe harbor “if the person speaking is relating
language used by another that is relevant to the case or if the
person speaking is giving a racially neutral and unbiased
physical description of the suspect.” (§ 745, subd. (a)(2).)

It 1s Pan’s burden to establish a violation of section 745,
subdivision (a), by a preponderance of the evidence (§ 745, subd.
(a)). As discussed in Section I, supra, since Pan’s judgment was
entered before January 1, 2021, his entitlement to relief is
subject to the People’s ability to “prove[] beyond a reasonable
doubt that the violation did not contribute to the judgment.”

(§ 745, subd. (k).)

Pan identifies two statements by his trial counsel, Antonio
Bestard, as RJA violations. First, in referencing the testimony of
defense character witness Terry Hale, counsel said, “She brought
Asian people into her home to get it shot up.” (25RT 4382.)
Second, when speaking of how Pan’s family members found
solace in their Buddhist faith after the death of Pan’s mother,

counsel said, Pan “was an anomaly to that.” (Pan’s 5th Supp.
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AOB 11, quoting 25RT 4384.) Pan argues that the reference to
“Asian people” in the first statement “was racist because it
equated all Asians with violence and criminality.” (Pan’s 5th
Supp. AOB 15.) He argues that the second statement’s use of the
term “anomaly” implied that Pan “was an evil Asian” because he
deviated from Buddhism’s “reverence for life.” (Pan’s 5th Supp.
AOB 16.)

Neither argument is persuasive because the RJA requires
that the “racial charge” or “racial coding” of specific language
must be assessed based on its content, context, and potential
effect from the perspective of an “objective observer.” (§ 745,
subd. (h)(4).) Here, however, an objective observer would have
understood that the statements were made by defense counsel for
the purpose of adducing mitigating factors to convince the jury
not to impose the death penalty.

First, as the trial court subsequently explained, defense
counsel’s reference to “Asian people” came from the testimony of
a sympathetic character witness, Terry Hale, whom the trial
court subsequently described as a “caring and generous former
teacher who permitted [Pan] to live with her and helped [Pan]
graduate from high school and attend junior college.” (27RT
4784.) It follows that the jurors—and an objective observer—
would have understood counsel’s references to Hale’s testimony
as being offered to evoke sympathy for his client, not to demean
him.

No objective observer could have understood trial counsel’s

use of the term “Asian people” in connection with Hale’s
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testimony as an explicit or implicit appeal to anti-Asian bias
against Pan. Trial counsel used the term “Asian” because it was
the word Hale herself used upon during her testimony. She had
clarified that her special professional relationship was not with
“Cambodian men,” as counsel suggested. She explained that she
had a special relationship with the immigrant community of
“Asians . .. boys and girls.” (25RT 4290.) The RJA provides a
safe harbor “if the person speaking is relating language used by
another that is relevant to the case.” (§ 745, subd. (a)(2).)

Nor did the content of Hale’s testimony support an inference
of racism. In cross-examination, Hale admitted that her “car was
shot up” while Pan lived at her house and some bullets were
found in the bedroom he used. (25RT 4310-4311.) However, she
did not blame Pan in any way. The shooting was “against the
house and me” because she “work[ed] with gangs in the school” as
“part of her adjunctive duties.” (25RT 4316.) Pan “knew [her]
feelings and he definitely respected [her] house”; Hale did not
think Pan was in the Tiny Rascals Gang. (25RT 4317-4318.)
Therefore, the jury had no reason to rely on Hale’s testimony for
the proposition that the shooting was representative of “Asian
people” in general or of Pan specifically. Indeed, this was the
same witness whose respect for Pan’s humanity caused her to
correct trial counsel when he referred to Pan as “Rusty”—she
never used that nickname because it was a “derogatory” term
“given to him because of his eye as a result of the accident from

the death of his mother.” (25RT 4297.)
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An objective assessment of counsel’s statement demands
consideration of the argument he was attempting to counter. The
prosecutor’s central contention was that Pan was so selfish and
devoted to gang life that he lacked a sense of gratitude for Hale’s
kindness. In arguing that Pan did not deserve the jury’s
sympathy, the prosecutor posed the rhetorical question, “What
about the trust that Miss Hale put in him? She let him in her
house. He brings bullets into the house. He brings gang
members over.” (25RT 4370.) Contrary to Pan’s assertion (Pan’s
5th Supp. AOB 10), no objective listener could have understood
defense counsel as endorsing the prosecution’s position on Pan’s
character. Rather, he turned one aspect of the prosecutor’s
argument to the advantage of the defense by agreeing with the
prosecutor’s recognition of Hale’s commitment to the Asian
immigrant community as deserving of help: “She brought Asian
people into her home to get it shot up [sic] and she still kept at it
because she understood that these people needed help.” (25RT
4382, italics added.) Again, defense counsel was placing Hale
before the jury as a model to emulate: a good person who
recognized Pan’s humanity. The assertion that a juror or any
objective listener would have understood this argument as
demeaning to Pan on the basis of race or ethnicity is untenable.

Second, it would have been even less likely that trial
counsel’s “anomaly” statement would have been objectively
understood as an appeal to racial or ethnic bias. Pan’s proffered
dictionary definitions include none indicating that “anomaly” has

any disparaging connotation. (See Pan’s 5th Supp. AOB 11.)
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And he offers nothing to suggest the word “anomaly” was ever
understood as being “racially charged or coded” or otherwise
“used exclusively or disproportionately in cases where the
defendant is of a specific race, ethnicity, or national origin.” (See
§ 745, subd. (h)(4).) In context, trial counsel was merely saying
that Pan was an “anomaly” because—unlike the rest of Pan’s
family—Pan found no consolation in Buddhism after his mother’s
tragic death:

Mr. Pan was an anomaly to that, that [he] had to

suffer through his mother suffering from cancer and

dying on the pavement in the Inland Empire. [He was]

not told she was dead until three months later,

substantiated by the father after 100 days of mourning.
(25RT 4384, italics added.)

Counsel’s point would have been clear to an objective
listener—and that point had nothing to do with deviating from
Buddhism, much less with being “an evil Asian,” as Pan asserts.
(Pan’s 5th Supp. AOB 16.) Rather, as counsel’s next words made
clear, based on the testimony of Pan’s sister who “put it all
together for you”—the tragic death of their mother was a “great
loss” and “traumatic” for Pan, and he lacked the “necessary tools”
to cope. (25RT 4384-4385.)

The context of defense counsel’s statement would have been
no less clear to the jurors. The prosecutor had adduced testimony
from defense mental health expert Veronica Thomas, Ph.D., that
Pan’s Cambodian upbringing and culture did not turn him

toward violent crime because the culture, informed by Buddhism,
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valued the sanctity of human life—and murder is contrary to its
beliefs. (25RT 4257-4258.) In addressing that argument, defense
counsel acknowledged that “there was never any fighting in Mr.
Pan’s family,” which was consonant with their adherence to
Buddhism’s “peace-loving” precepts, as Dr. Thomas testified.
(25RT 4384.) However, he did so in the context of emphasizing a
sympathetic and humanizing aspect of Pan’s character that Dr.
Thomas and all Pan’s family members agreed upon—Pan loved
his mother deeply, tried to care for her during her protracted
suffering from cancer, and was stricken with grief on witnessing
her sudden death in a car crash. And Pan’s turn toward unsocial
behavior appeared to coincide with that tragedy. (25RT 4378-
4379, 4384-4385.)

Regardless, any RJA violation here would be harmless under
section 745, subdivision (k). The jury found that Pan was fully
complicit in multiple murders in four separate incidents, and the
prosecution established Pan’s personal responsibility for the
Miguel Avina and Bunlort Born killings (15RT 2483, 2491-2492;
16RT 2644-2647). The prosecution’s case in aggravation was
compelling. Given the innocuous nature of the two statements
Pan belatedly asserts as RJA violations, there is no reasonable
likelihood that a jury would have relied on them in opting for a

death verdict.
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CONCLUSION
This Court should adopt respondent’s interpretation of the
questions posited by this Court. Further, this Court should
decline to consider Pan’s belated RJA arguments, which fail on
their merits in any event. But if the Court determines that a
prejudicial RJA violation occurred for either appellant within the
meaning of subdivision (k), it should remand for the trial court to

determine an appropriate remedy in the first instance.
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