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IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

PEOPLE Case no.: S103358
CAPITAL CASE

Los Angeles County Superior
Court Case No.: PA029724

SUPPLEMENTAL AMICUS
CURIAE BRIEF OF THE
CALIFORNIA DISTRICT
ATTORNEYS ASSOCIATION IN
SUPPORT OF NEITHER PARTY

0.

BARRERA

INTRODUCTION

Although the goal of eliminating bias from our judicial system
is laudatory, the Legislature lacks the authority to disregard our
existing legal frameworks calibrated for over a century in pursuit of
this goal. In enacting Assembly Bill 1071 (A.B. 1071), the Legislature
made clear its maximalist aims for the Racial Justice Act’s (RJA)
interpretation. (Stats. 2025, ch. 721 (A.B. 1071), § 1(f).) However, no
legislation pursues its purposes at all costs. ““. . . [I]t frustrates rather
than effectuates legislative intent simplistically to assume that
whatever furthers the statute’s primary objective must be the law.”” (In
re Friend (2021) 11 Cal.5th 720, 740 [citing Rodriguez v. United States
(1987) 480 U.S. 522, 525-526].) To best serve the integrity of the justice
system, the Court should interpret the RJA consistent with
preexisting constitutional norms and guardrails regarding harmless
error review, policing invidious discrimination, and preserving the

voter initiative process.



A.B. 1071 did not alter Penal Code section 745(e)(2), so our
analysis on Questions 1 and 2 of this Court’s June 12, 2025 order
remains the same. (See Pen. Code, § 745(e)(2), as amended by A.B.
1071, § 2.1) Article VI, section 13 of the California Constitution
requires courts to conduct harmless error analysis, and the
Legislature lacks authority to alter this constitutional principle.
Article VI, section 13 mandates that RJA violation prejudice be
evaluated on a case-by-case basis.

On the other hand, A.B. 1071 deleted Penal Code section
745(e)(3), moving the death penalty ineligibility provision to Penal
Code section 745(1). (Stats. 2025, ch. 721, (A.B. 1071), § 2.) However,
because we analyzed this provision as both a remedy and standalone
categorical bar, our analysis on Question 3 also remains the same.
Article VI, section 13 requires harmless error analysis before reversal
for any reason. Penal Code section 745(1) unconstitutionally amended
death eligibility under Penal Code section 190.2 and usurped the
judge and jury’s power to fix the penalty under Penal Code sections
190.3 and 190.4.

Instead, we address A.B. 1071’s legislative findings and history,
which evince an intent to micromanage our courts’ adjudication of
RJA claims from discovery through remedy. (Stats. 2025, ch. 721 (A.B.
1071), § 1.) Apparently, the courts’ reasoned denials of various RJA
claims are grounded in “[s]ystemic racism” and “White supremacy.”

(Id., subds. (c), (d).) The Legislature declared that “[r]acial bias” is

1 Citations to Penal Code section 745 will be to the version
as amended by A.B. 1071 unless otherwise noted.
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never minor or harmless and moved the death eligibility provision to
make clear that courts are required to impose a remedy in addition to
the categorical bar. (Id., subd. (e).) These declarations irrevocably put
the RJA on a collision course with settled constitutional principals of
harmless error analysis, Proposition 7,2 and separation of powers.
DISCUSSION
L.

THE LEGISLATURE WAS AWARE THIS COURT WAS
REVIEWING THE RJA’S REMEDY PROVISIONS AND
ENACTED A.B. 1071 ANYWAY

There is no need to take our word for it: the Legislature knew
the RJA conflicted with article VI, section 13 and Proposition 7 when
enacting A.B. 1071. (Sen. Com. Pub. Saf., com. on Assem. Bill No. 1071
(2025-2026 Reg. Sess.), as amended Jun. 13, 2025, pp. 17-18.) Likewise,
the Legislature was aware that this Court had issued its orders on
June 12, 2025 regarding the RJA’s conflicts with settled principles
requiring harmless error review and delineating death penalty
eligibility. (Ibid.) Nonetheless, the remedy provisions conflicting with
article VI, section 13 made it into the final bill. (Pen. Code, § 745(e)(2).)
Further, the Legislature heightened the conflict with Proposition 7 by
moving the death eligibility provision out of the remedy section into
its own subdivision. (Pen. Code, § 745(1).) Accordingly, the
Legislature was aware of the conflicts and intended to sharpen them

in enacting A.B. 1071.

2 Proposition 7 (1978), the Briggs Initiative.
7



A. THE LEGISLATIVE FINDINGS ATTEMPT TO MANDATE
COURTS TO DECIDE CASES A CERTAIN WAY, IN
VIOLATION OF SEPARATION OF POWERS

As discussed in pages 14-20 of our amicus curiae brief, the
Legislature violates separation of powers when it attempts to control
the outcome of judicial proceedings. While the Legislature may make
the rules for the courts to apply, it cannot control the outcome of
specific controversies between parties. (People v. Bunn (2002) 27
Cal.4th1,17.)

A.B. 1071’s legislative findings demonstrate an intent to
improperly control the outcome of RJA litigation. At the outset, the
Legislature refers to decisions denying RJA relief as
“misconstrufing]” the statute and promulgating “racial bias.” (Stats.
2025, ch. 721 (A.B. 1071), § 1(a).) After complaining that some courts
have denied RJA claimants’ requests for counsel and discovery, the
Legislature listed a variety of circumstances in which “[c]ourts have
failed to find a prima facie showing or violation.” (Id., subds. (b), (c).)
Some of these correspond to fully litigated, published opinions
denying language-based RJA claims. (E.g., People v. Wilson (2025) 111
Cal.App.5th 1020, 1030-1033 [prosecutor’s description of Black
human trafficking defendant as “a 5’117, 200 some odd pounds gorilla
pimp” was race neutral description of a physically abusive pimp
using sex trafficking terminology]; People v. Quintero (2024) 107
Cal.App.5th 1060, 1076-1078 [prosecutor’s use of terms “monster” or
“predator” was in context of describing defendant’s vicious crimes
and a fair comment on the evidence].) A claim related to “baby

mama” was denied in a 51-page order following a six-day evidentiary



hearing in People v. Cheeves, San Francisco Superior Court case no.
16005392. Nonetheless, the Legislature refers to these reasoned
denials of RJA claims as ““incarnations of racism.”” (Stats. 2025, ch.
721 (A.B.1071), § 1(c).) The Legislature made clear its belief that courts
denying RJA claims perpetuate “present-day racism.” (Id., subd. (d).)
These legislative findings represent an attempt to bully our courts
into granting more RJA claims with unjust accusations of racism.

With respect to article VI, section 13, the Legislature insisted
that “[r]acial bias” is never minor or harmless, citing to People v.
Simmons (2023) 96 Cal. App.5th 323. (Stats. 2025, ch. 721 (A.B. 1071), §
1(e).) In the context of the legislative history and foregoing
subdivisions of the legislative findings, this is nothing less than a
directive to this Court to hold that all RJA violations require
automatic reversal. For the reasons we have previously briefed, this
Court must reject this directive and apply settled principles of
constitutional law to evaluate prejudice.

B. THE LEGISLATURE PUT THE RJA ON A COLLISION
COURSE WITH PROPOSITION 7

By moving the death ineligibility provision to Penal Code
section 745(1), A.B. 1071 set up a direct conflict with Proposition 7. To
put a finer point on the conflict, the Legislature declared that death
ineligibility is not a remedy but a purported categorical bar. (Stats.
2025, ch. 721 (A.B. 1071), § 1(e).) As we covered in our amicus curiae
brief, this constitutes an improper legislative amendment of
Proposition 7.

Proposition 7 incorporated settled rules for adjudicating and

remedying invidious discrimination. When the People enacted
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Proposition 7, a panoply of constitutional, statutory, and ethical rules
already existed to prevent bias from impacting criminal proceedings.3
(E.g. United States v. Armstrong (1996) 517 U.S. 456; Murgia v. Municipal
Court (1975) 15 Cal.3d 286 [federal and state Equal Protection/Due
Process Clauses]; 42 U.S.C., § 1983 |[civil liability for racial
discrimination]; Bus. & Prof. Code, § 6068; Rules of Prof. Conduct,
rules 8.4 & 8.4.1; Code of Judicial Ethics, Canon 3; see Berger v. United
States (1935) 295 U.S. 78, 88 [the prosecutor is “the servant of the law,
the twofold aim of which is that guilt shall not escape or innocence
suffer.”].) Given the longstanding protections against invidious
discrimination afforded criminal defendants, the RJA does not
constitute sufficient change to add a categorical bar to death eligibility
unmoored to the Eighth Amendment. The People expected trials to
be free of discrimination in 1978 when they enacted Proposition 7 due
to existing law.

Finally, the Legislature’s comparison of California’s death
penalty process to lynching is simply outrageous. (See Stats. 2025, ch.
721, (A.B. 1071), § 1(e).) At the outset, death penalty cases require
individualized consideration, for each defendant is a distinct human
being. (Lockett v. Ohio (1978) 438 U.S. 586.) The same consideration
applies equally to the victims and their loved ones whose lives have
been torn apart. Each defendant has the full substantive and

procedural protections of a trial by jury overseen by an impartial

3 Indeed, the RJA was enacted, in part, to extend these
duties to defense counsel. (Stats. 2020, ch. 317 (A.B. 2542), § 2(d)
[citing Mayfield v. Woodford (9th Cir. 2001) 270 F.3d 915, 924-25]; see
Sanchez v. Superior Court (2024) 106 Cal.App.5th 617.)

10



judge. Following a death judgment, the defendant enjoys decades of
appellate and habeas corpus review in state and federal court. This
reasoned process has nothing in common with the extrajudicial,
racially-motivated murder the Legislature cited. The Legislature’s
comparison is as inflammatory as it is unfounded.

I1.

A.B. 1071 CLARIFIES THAT THE RJA IS NOT VOLITIONALLY
SEVERALBE

As noted in our prior briefing, if the Court finds that one or
more of the RJA’s provisions are unconstitutional or otherwise
invalid, the Court must conduct severability analysis. Despite
knowing this Court had issued its June 12, 2025 orders for
supplemental briefing, the Legislature added no severability clause to
the RJA. Instead, the Legislature doubled down.

Without the unconstitutional remedy and death ineligibility
provisions, the RJA is simply a lot of work without much payoff. (See
Sen. Com. On Appropriations, Analysis Addendum - Suspense File
re A.B. 1071, (Reg. Sess. 2025-2026), as amended August 29, 2025.)
Indeed, existing law already provides a framework for identifying,
adjudicating, and remedying bias that prejudices a proceeding. The
RJA overlayed, rather than replaced, this existing body of law. To
reach beyond existing law, the Legislature had to somewhat expand
the definition of discriminatory conduct and attempt to impose
automatic reversal and death ineligibility for all violations. This new
class of conduct not already cognizable under existing law would
most likely be found harmless under article VI, section 13. It would

likely not be material to the judge or jury’s sentencing decision under
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Penal Code sections 190.3 and 190.4. Accordingly, the RJA would
simply be duplicative of existing law without the provisions at issue
in the Court’s Questions 1-3 and supplemental briefing order. An
already ill-conceived statute amended five times in five years would
become even more listless. If any of the provisions at issue are
unconstitutional, the Court should void the RJA as not volitionally

severable.

CONCLUSION

While eliminating bias in criminal proceedings is a worthy
goal, we already had an adequate legal framework developed for over
a century in California when the RJA was enacted. This framework is
best suited for determining when an error is prejudicial such that
reversal of a final judgment is merited. Likewise, for about the last 50
years under Proposition 7, the defendant’s conduct determines death
penalty eligibility, and the jury, subject to judicial review, determines
whether death should be imposed. The Legislature did not have the
authority to abrogate these frameworks. Accordingly, the RJA must

fit within them.

//
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This Court should find that the RJA’s remedy provisions
violate article VI, section 13 of the California Constitution and that
Penal Code section 745(1) is an wunconstitutional legislative
amendment of Proposition 7.

Done this 17th day of November, 2025, at San Bernardino,

California.

Respectfully Submitted,

GREGORY D. TOTTEN
Chief Executive Officer
California District Attorneys
Association

UL Stamben

PHILIP P. STEMLER

Deputy District Attorney

Racial Justice Act Coordinator
San Bernardino County District
Attorneys Office
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Done this 17th day of November, 2025, at San Bernardino,
California.

Respectfully Submitted,

GREGORY D. TOTTEN
Chief Executive Officer
California District Attorneys
Association

UL Stambon

PHILIP P. STEMLER

Deputy District Attorney

Racial Justice Act Coordinator
San Bernardino County District
Attorney’s Office
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