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INTRODUCTION 
Respondent files this reply to Barrera’s sixth supplemental 

opening brief.  The reply here addresses the first two questions 

contained in the original supplemental briefing order concerning 

the prejudice analysis for violations of the Racial Justice Act 

(RJA).  The Court issued an additional supplemental briefing 

order after the Legislature amended the RJA to “clarif[y] that the 

prohibition on death sentences for cases in which an RJA 

violation occurs is categorical.”  (Stats. 2025, ch. 721, § 1, subd. 

(e)).  Accordingly, respondent addresses the third question in the 

original brief, concerning the Briggs Initiative, in the 

Supplemental Brief on the Effect of Assembly Bill No. 1071, filed 

simultaneously with this reply.  1 

Although the parties agree that the term “miscarriage of 

justice” in article VI, section 13 of the California Constitution 

encompasses a variety of prejudice inquiries, Barrera argues that 

any RJA violation under Penal Code section 745, subdivision 

(a)(2) is structural error that requires automatic reversal on 

direct appeal.  2    But as respondent explained in the Supplemental 

Brief on Racial Justice Act Remedy Questions (RJA Supp. RB), 

the RJA provides that the harmless error standard from 

Chapman v. California (1967) 386 U.S. 18 applies to violations in 

cases like this one, where the judgment predates the RJA’s 

 
1   Respondent focuses the reply here on the most salient 

arguments but does not concede any arguments that go 
unaddressed.   

2   All undesignated statutory references are to the Penal 
Code. 
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January 1, 2021, effective date.  (See § 745, subd. (k).)  While that 

standard is not the Court’s typical test from People v. Watson 

(1956) 46 Cal.2d 818, 835, for state law errors, it is nonetheless a 

permissible implementation of section 13’s miscarriage of justice 

requirement and does not violate article VI, section 13 of the 

California Constitution.  

Barrera interprets the RJA as foreclosing any prejudice 

analysis and requiring appellate courts to vacate the entire 

conviction or sentence if it finds a violation of the RJA.  But that 

interpretation rests on a misunderstanding of the statutory 

structure of the RJA.  The better reading of subdivision (e)(2) 

permits an appellate court to impose a menu of remedies to 

address an RJA violation.  That reading of the statute would 

avoid any potential conflict with article VI, section 13.  

Respondent agrees with Barrera that there may be instances 

where a violation under the RJA results in structural error.  But 

if every RJA violation is deemed to be structural error, then 

serious constitutional questions arise.  The RJA is a broad 

statute, whose substantive prohibitions have not been fully 

interpreted.  There may be cases where a reversal for an RJA 

violation, without a prejudice inquiry, would violate section 13.   

ARGUMENT 
I. SECTION 745 ALLOWS FOR A HARMLESS ERROR INQUIRY 

FOR SOME VIOLATIONS  
Barrera contends that any potential violation in this case 

would be structural error and require reversal per se.  (6th Supp. 

AOB 15-21.)  But as respondent explained, section 745, 

subdivision (k), requires application of the Chapman “beyond a 
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reasonable doubt” harmless error standard for all pre-enactment 

violations, regardless of the vehicle.  (RJA Supp. RB 17-19; see 

People v. Simmons (2023) 96 Cal.App.5th 323, 337 [“Subdivision 

(k) thus limits any analysis of individualized prejudice to cases in 

which judgment was entered before January 1, 2021”].)  The 

history of subdivision (k) makes clear that the provision applies 

to direct appeals, notwithstanding the provision’s use of the term 

“petition.”  Indeed, at the time subdivision (k) was adopted, that 

term encompassed the full suite of procedural vehicles in which 

an RJA claim might be brought after the judgment in a case.    

(RJA Supp. RB 18.)  Thus, the harmless error standard from 

Chapman applies to any purported violation of the RJA in this 

case.  

Even if subdivision (k) did not apply here, however, the RJA 

does not mandate automatic reversal on direct appeal for a 

violation in every case.  Rather, viewed in light of the RJA’s 

purpose, its statutory structure, and applying well-established 

principles of constitutional avoidance, the better reading of 

subdivision (e)(2) allows appellate courts to impose a remedy 

from a range of options to address an RJA violation.  (RJA Supp. 

RB 25-31.)  Contrary to Barrera’s claims, the goals of the RJA 

would not be “undermined” by a case-specific remedy analysis for 

a violation.  (6th Supp. AOB at 20.)  The RJA authorizes a 

number of trial-court remedies “specific to the violation,” (§ 745, 

subd. (e)), and it would not structurally make sense for the 

Legislature to impose flexible options for the trial court while 

leaving the appellate court no option but wholesale invalidation 
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of the entirety of the conviction or sentence.  In cases where the 

trial court abused its discretion in selecting a remedy, the 

appellate court could either impose the proper remedy itself or 

remand the matter for the trial court to decide the appropriate 

remedy.    

The legislative history of the RJA does not contradict that 

interpretation.  To be sure, the Legislature did state in the 

preamble to the RJA that “racism in any form or amount, at any 

stage of a criminal trial” amounts to “a miscarriage of justice 

under Article VI of the California Constitution and violates the 

laws and Constitution of the State of California.”  (Assembly Bill 

No. 2542, § 2, subd. (i).)  But even for prospective violations of the 

RJA, the Legislature determined that, for example, the 

elimination of a single charged enhancement would adequately 

serve the purpose of eliminating racial bias from a trial.  (§ 745, 

subd. (e)(1)C).) 

And the legislative history on the 2022 amendments—when 

the Legislature added subdivision (k)’s prejudice requirement for 

any pre-2021 violation—indicates that the Legislature intended 

“[t]he bill [to be] silent as to what standard of prejudice applies to 

violations of the CJRA prospectively.”  (Assem. Floor Analysis, 

Conc. in Document received by the CA Supreme Court. Sen. 

Amends. of Assem. Bill No. 256 (2021-2022 Reg. Sess.), as 

amended Aug. 30, 2022, p. 3.)  The Legislature therefore did not 

clearly intend the statute to foreclose all remedies on direct 

appeal other than the wholesale reversal of a conviction or 

sentence.  
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Barrera’s reliance on Simmons, supra, 96 Cal.App.5th 323 

and People v. Stubblefield (2024) 107 Cal.App.5th 896, review 

granted March 12, 2025, S289152, is misplaced.  (6th Supp. AOB 

20-21.)  In Stubblefield, which this Court is currently considering, 

the Court of Appeal erred in determining that subdivision (k) 

applied only to habeas petitions in pre-2021 cases.  (Stubblefield, 

at pp. 903, 924-926.)  In making that determination, the Court of 

Appeal ignored relevant legislative history that indicates that the 

word “petitions” in subdivision (k) was shorthand and intended to 

refer to any RJA challenge related to a judgment entered pre-  

enactment.  (See RJA Supp. RB 18-19.)   

Simmons raised an ineffective assistance of counsel claim 

related to a failure to make a motion under the RJA in the trial 

court; unlike here, that case involved a post-enactment, 

prospective violation of the RJA.  (Simmons, supra, 96 

Cal.App.5th at p. 336.)  Although the Court of Appeal 

misinterpreted the RJA to mandate reversal without an 

individualized prejudice inquiry, a finding of structural error on 

the facts of that case is consistent with respondent’s view that 

depending on the type of error (and the actor committing the 

error—in Simmons, the prosecutor), the Legislature has the 

authority, consistent with section 13, to require reversal when 

errors at trial approximate a “miscarriage of justice.”  3   

 
3   The majority in Simmons acknowledged “the dissent’s 

cogent argument that the RJA violates article VI because section 
13 states that it is the province of the court to decide whether an 
error results in a miscarriage of justice” and noted its hope that 

(continued…) 
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II. RESPONDENT’S READING OF THE RJA AVOIDS SERIOUS 
CONSTITUTIONAL CONCERNS  
This Court has employed different tests to determine 

whether an error has amounted to a miscarriage of justice within 

the meaning of article VI, section 13.  (RJA Supp. RB 12-14, 21-  

22; see Watson, supra, 46 Cal.2d at pp. 835-836 [applying 

reasonable probability of a more favorable result when a state-  

law error is alleged]; People v. Aranda (2012) 55 Cal.4th 342, 367 

[applying Chapman “harmless beyond a reasonable doubt” 

standard for federal constitutional errors]; People v. Cahill (1993) 

5 Cal.4th 478, 491 [recognizing structural error irrespective of 

the strength of the evidence at trial].)  The parties agree that 

“miscarriage of justice” does not necessarily always mean 

structural error.  (6th Supp. AOB 26-29.)   

The parties also agree that, in some circumstances, the 

Legislature may pass legislation implementing the term 

“miscarriage of justice” in article VI, section 13.  (See RJA Supp. 

RB 19-23.)  But adopting Barrera’s view that the RJA requires 

wholesale reversal for any and all violations would raise serious 

constitutional questions.  That is because section 13 was intended 

to “render it unnecessary for the higher courts to grant the 

defendant in a criminal case a new trial for unimportant errors,” 

so that criminals would not commonly “escape justice through 

technicalities.’”  (People v. Blackburn (2015) 61 Cal.4th 1113, 

1139, quoting 1911 Voter Information Guide, Special. Elec. (Oct. 

10, 1911).)  And while certain violations of the RJA are not 
 

this Court would resolve the question in the future.  (Simmons, 
at p. 326.) 
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“technical” or “unimportant,” Barrera’s broad interpretation of 

the RJA to require reversal for errors that could not possibly be 

understood to have prejudiced the defendant would be contrary to 

section 13’s purpose.   

As an initial matter, respondent agrees that some RJA 

violations are similar to the kind of errors that California courts 

and other jurisdictions have deemed to be structural in nature.  

(6th Supp. AOB 28-37.)  These RJA violations involve flagrant 

incidents of “racially incendiary or racially coded language, 

images, and racial stereotypes in criminal trials.”  (AB 2542, § 2, 

subd. (e).)  Those instances are the type of errors that require 

automatic reversal because their “fundamental unfairness” 

renders the impact of the violation “hard to measure.”  (In re 

Christopher L. (2022) 12 Cal.5th 1063, 1077.)   

The allegations in the cases that Barrera cites resemble 

those types of flagrant errors where automatic reversal would be 

appropriate  In People v. Singh (1936) 11 Cal.App.2d 244, 255-256 

for example, the prosecutor argued “that it is characteristic of the 

Hindu race to murder their people in a mysterious manner, to 

mutilate their bodies, and to come into court and lie and to do all 

they can to defeat justice.”  That was “a clear appeal to race 

prejudice,” requiring reversal.  (Id. at p. 255.)  Importantly, in 

that case and others relied upon by Barrera, the challenged 

language expressly conveyed racial bias or animus.  (See also 

State v. Zamora (2022) 199 Wash. 2d 698, 719-723 [the 

prosecutor’s repeated questions during voir dire about 

undocumented immigration and plea to jurors to “‘make room’ for 
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the idea that undocumented immigrants are criminals and that 

people have reason to fear them,” amounted to incurable 

prejudice, requiring reversal]; Minnesota v. Cabrera (2005) 700 

N.W.2d 469, 471, 474-475 [prosecutor’s unfounded allegations that 

the defense’s impeachment strategy that state witnesses were 

gang members was nothing more than “racist speculation” to 

“throw[] mud on young black men” constituted misconduct 

requiring automatic reversal “in the interests of justice”].) 

But the RJA could be interpreted more broadly than 

requiring reversal for such flagrant violations by the prosecution.  

For example, it is unclear how frequently and in what 

circumstances violations may be found based on statements of 

the defendant’s own attorney or expert witness, including 

accidental statements that do not reflect obvious bias or animus.  

(See § 745, subd. (a)(2) [violation if “an attorney” or “an expert 

witness” “used racially discriminatory language about the 

defendant’s race”].)  Defendants may contend that the RJA was 

violated by a law enforcement officer who never testified and 

whose “involve[ment] with the case” (§ 745, subd. (a)(2)) was only 

tangential.  There may well be cases where reversal could not 

plausibly meet the “miscarriage of justice” standard for structural 

error, and some sort of prejudice inquiry would be 

constitutionally required.   

These questions do not need to be resolved now because they 

do not arise in this case.  Subdivision (k) clearly imposes a 

prejudice test.  And a great many applications of the RJA to post-  

2021 verdicts will be within the constitutional bounds above, 
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making any ruling of the statute’s facial invalidity inappropriate 

here.  

CONCLUSION 
This Court should adopt respondent’s interpretation of the 

questions posited by this Court, and, if it determines that a 

prejudicial RJA violation occurred within the meaning of 

subdivision (k), it should remand for the trial court to determine 

an appropriate remedy in the first instance. 
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