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CONSOLIDATED ANSWER TO AMICUS CURIAE 
BRIEFS 

INTRODUCTION 

The five amicus briefs supporting plaintiffs,1 considered 

together, confirm two fundamental points: 

First, the Song-Beverly Act’s repurchase remedy against 

manufacturers protects only new car buyers.  Plaintiffs’ amici 

commit the same error as plaintiffs: ignoring the plain language 

of the first sentence of the definition of “ ‘new motor vehicle,’ ” 

which limits the entire definition to a “new motor vehicle.”  (Civ. 

Code, § 1793.22, subd. (e)(2).)2  The interpretation embraced by 

the plaintiffs and their amici negates the first two sentences of 

the definition, renders the explanatory reference to specifically 

enumerated vehicles (like demonstrators) superfluous, and 

conflicts with numerous provisions of the Act, including the Act’s 

implied warranty, retail sale limitation, warranty start date, and 

remedy provisions.  In contrast, the Court of Appeal opinion here 

(the Opinion) properly harmonized all of these provisions, 

 
1  Amicus briefs in support of the plaintiffs were submitted by: 
(a) Martin W. Anderson; (b) Consumer Attorneys of California 
(CAOC); (c) Stephen G. Barnes; (d) Consumer Law Experts, P.C. 
(CLE); and (e) UC Berkeley Center for Consumer Law & 
Economic Justice, Consumers for Auto Reliability and Safety, the 
Center for Auto Safety, Community Legal Services in East Palo 
Alto, Consumer Federation of America, the National Consumer 
Law Center, the National Consumers League, Open Door Legal, 
Public Counsel, and the Public Law Center (collectively, the 
Center for Consumer Law or CCL). 
2  All statutory citations are to the Civil Code unless otherwise 
indicated. 
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consistent with the definition’s plain terms, the broader statutory 

scheme, and the legislative history.   

Second, the public policy arguments advanced in support of 

plaintiffs are exceptionally speculative and misguided, providing 

no basis for departing from the Act’s language as drafted by the 

Legislature.  Like plaintiffs, amici have no evidence to support 

their assertions that enforcing the Act as written will encourage 

manufacturers to breach their warranties or force used car 

buyers to drive unsafe cars that otherwise would have been 

repurchased.  Moreover, if a manufacturer failed to honor a used 

car buyer’s transferred warranty, those buyers have various no-

cost remedies at their disposal.  The academic literature cited by 

amici reinforces the logical distinctions the Act draws between 

new and used goods, confirms that other states’ lemon laws draw 

similar lines, and supports the Legislature’s decision to place 

primary responsibility for defective used cars on used car dealers 

instead of manufacturers.  

In sum, amici’s interpretation is unworkable and their 

concerns are unfounded.  The Opinion should be affirmed.  
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LEGAL ARGUMENT 

I. Amici advance an interpretation of “new motor 
vehicle” that cannot be squared with the statutory 
definition as a whole. 

A. The amici’s expansive interpretation of the 
“new motor vehicle” definition improperly 
negates the definition’s first two sentences.  

The first two sentences of the definition set out what “ ‘new 

motor vehicle’ ” “means”—a “new motor vehicle” with specified 

personal and business limitations.  (§ 1793.22, subd. (e)(2).)  As 

explained in FCA’s merits brief, the repeated use of the limiting 

phrase “new motor vehicle” incorporates the legal definition of a 

“new vehicle” from the Vehicle Code as well as common sense.  

(ABOM 26–28.)   

Like plaintiffs, amici rely heavily on the definition’s third 

and fourth sentences referring to demonstrators and other 

vehicles sold with a new car warranty, but those sentences 

merely clarify which, among a class of specified vehicles that meet 

the initial definition, will be included or excluded under sections 

1793.2 and 1793.22.  (§ 1793.22, subd. (e)(2).)   

There is a fundamental difference between the verbs used 

in each sentence of the definition.  The first two sentences use the 

verb “means,” while the third sentence uses the verb “includes.”  

The Legislature’s use of “means” in the first two sentence, when 

compared to the use of “includes” in the third sentence, signifies 

that the first two sentences are the foundation of the definition.  

The clause limiting the Act’s reach to “new motor vehicles” sold 

for personal use and certain business uses is an overlay that 
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applies to the specifically enumerated vehicles in the third 

sentence.  The specifically enumerated vehicles in the third 

sentence, including demonstrator and dealer-owned vehicles, 

cannot be read in isolation.   

Like plaintiffs, most amici bypass the definition’s use of the 

phrase “new motor vehicle” in the first sentence.  (See, e.g., CCL 

Brief 18 [construing third sentence in isolation]; CLE Brief 8 

[same], 18 [same]; Barnes Brief 9–10 [same]; CAOC Brief 10 [not 

referring to the content of the definition at all].)  This undercuts 

their entire analysis of the later text in the definition. 

Anderson concedes that “the very first sentence in the 

definition of ‘new motor vehicle’ ” covers vehicles “that have never 

been sold to a consumer.”  (Anderson Brief 14.)  But like the other 

amici, he then isolates the specific categories of vehicles in the 

definition’s third sentence from the definition’s initial limiting 

sentences (Anderson Brief 10–11 [arguing that the definition 

includes six independent categories of vehicles]; see Barnes Brief 

8–9; CCL Brief 18–19.)   

Amici’s approach is wrong.  It would negate the definition’s 

first two sentences (what the term actually “means”).  Amici 

effectively concede this by arguing that the definition “covers any 

vehicle ‘sold with a manufacturer’s new car warranty,’ . . . 

without any limitations.”  (E.g., CCL Brief 14, emphasis added; 

Anderson Brief 14 [“If the Legislature wanted to limit the 

definition of ‘new motor vehicle’ . . . it could easily have used 

language to that effect”].)  But as explained in FCA’s merits brief, 

if that were true, the phrase “other motor vehicle” would include 
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a business vehicle that exceeds the definition’s weight and 

numerical limits, nullifying the definition’s personal and business 

use limits.  (See ABOM 38–39.)   

Based on their isolated reading of “other motor vehicle sold 

with a manufacturer’s new car warranty,” amici argue that “new 

motor vehicles” include used vehicles sold by unaffiliated used car 

dealers and nonretail sellers.  (See Anderson Brief 20 [arguing 

the seller’s status as an affiliated dealer is unnecessary for 

coverage under the Act]; CCL Brief 14, fn. 2 [arguing the Act’s 

manufacturer repurchase remedy is not limited “to transactions 

involving car dealers rather than other sellers,” and thus includes 

private sales]; see also Veh. Code, § 285, subd. (b) [a dealer is any 

person “engaged wholly or in part in the business of selling 

vehicles”].)  But that conflicts with the definition’s first sentence, 

which limits covered vehicles to “new motor vehicles,” which by 

definition can only be sold by affiliated new car dealers.  (See 

ABOM 17–18, 26–28; Veh. Code, §§ 426, 430, 11713.1, 

subd. (f)(1).)  This interpretation also conflicts with the Act’s 

general limitation to “retail buyers” of “consumer goods,” which 

excludes vehicles purchased in nonretail sales.  (Civ. Code, 

§ 1791, subds. (a), (b) [a “retail buyer” is any person who buys 

new products from a person engaged in the business of selling 

goods at retail].) 

The Opinion correctly avoids an internally inconsistent 

reading of the definition by interpreting “other motor vehicles 

sold with a new car warranty” in the context of the definition and 

the Act as a whole, finding that all the words read together limit 
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the Act’s manufacturer repurchase remedy to new cars sold to a 

consumer for the first time, if that car comes with a “new car 

warranty.”  (See Golf & Tennis Pro Shop, Inc. v. Superior Court 

(2022) 84 Cal.App.5th 127, 134–135 [courts construe statutory 

terms “ ‘in context’ ”].)   

Somewhat ironically, Anderson argues that the Opinion’s 

approach—limiting the definition’s specifically enumerated 

vehicles (dealer-owned vehicle, demonstrators, and other vehicles 

sold with a manufacturer’s new car warranty) to the first sale to 

a consumer—makes the first sentence superfluous.  (Anderson 

Brief 14.)  Not so.  Because unregistered, unsold dealer-owned 

vehicles, demonstrators, and similar vehicles are both new and 

used vehicles under the Vehicle Code (see pp. 21–22, post), these 

vehicles were specified to clarify that such vehicles were 

considered new under the Act, which does not render the original 

definition superfluous.  (See Farmers Ins. Exchange v. Superior 

Court (2006) 137 Cal.App.4th 842, 858 [third clause added for 

clarification did not render first clause superfluous].)   

The Opinion is consistent with the Legislature’s purpose in 

specifying dealer-owned vehicles, demonstrators, and “other 

motor vehicles” sold with a manufacturer’s new car warranty to 

“clean-up” the original definition.  (ABOM 54–55.)  The idea was 

to clarify that such “new motor vehicles” are new under the Act 

upon the first sale to a consumer notwithstanding their sale as 

“used” based on a dealer’s presale use, if those cars are sold with 

a “new car warranty” and not sold “as is.”  (See Vollmar, Lemon 

Laws: Putting the Squeeze on Automobile Manufacturers (1984) 
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61 Wash. U. L.Q. 1125, 1151–1152 [“Legislatures did not intend, 

however, to force manufacturers to provide replacements or 

refunds for automobiles” that are sold “ ‘as is’ ”].)  Any other 

interpretation of the definition’s third sentence that negates 

rather than clarifies the original definition of “new motor vehicle” 

must be rejected.   

B. Vehicles “sold with a manufacturer’s new car 
warranty” include only those sold with the full 
warranty that arises in a first-time retail 
purchase. 

Amici argue that the new motor vehicle definition does not 

say “ ‘sold for the first time’ ” and thus the phrase “ ‘sold with a 

manufacturer’s new car warranty’ ” must include cars sold to 

subsequent consumer owners, along with the balance of “existing” 

manufacturer warranties.  (CLE Brief 18.)  But a “new car 

warranty” is a term of art that applies only to the warranty that 

arises in the first retail sale.  (ABOM 30.)  For example, the 

Federal Trade Commission’s (FTC) Buyer’s Guide uses the term 

“MANUFACTURER’S WARRANTY”—not “manufacturer’s new 

car warranty”— to describe the warranty that transfers when a 

used car buyer receives the balance of the original owner’s 

warranty.  (See Buyers Guide, FTC 

<https://tinyurl.com/2uvxpzcy> [as of Aug. 18, 2023].)  Thus, the 

Legislature’s choice of the phrase “new car warranty” (along with 

its repetition of the phrase “new motor vehicle”) meant there was 

no need to repeat the concept “sold for the first time.” 

As the Opinion explains, cars “sold with a manufacturer’s 

new car warranty” logically means cars sold with a “new or full” 

https://tinyurl.com/2uvxpzcy
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warranty accompanying the first sale to a consumer, as distinct 

from cars sold with the part of the express limited warranty that 

remains when a second consumer buys the vehicle.  (See ABOM 

29–31, citing Rodriguez v. FCA US, LLC (2022) 77 Cal.App.5th 

209, 222 (Rodriguez), review granted July 13, 2022, S274625.) 

Amici object to the Opinion’s use of the term “full 

warranty,” claiming “that is a concept that exists only in the 

federal Magnuson-Moss Warranty Act” (Magnuson-Moss) (15 

U.S.C. § 2301 et seq.).  (Anderson Brief 16; see CCL Brief 20, 

fn. 7.)   Magnuson-Moss references the phrase “full warranty” 

only in the context of distinguishing that from a “limited 

warranty” when referring to the scope of a warranty’s coverage 

and remedies.  (15 U.S.C. §§ 2303(a), 2304(a).)  There is no 

dispute that the warranty at issue in this case is a “limited” 

warranty rather than a “full” warranty for purposes of 

Magnuson-Moss.  The Opinion, however, is not construing 

Magnuson-Moss.  It uses the phrase “full warranty” to refer 

instead to the duration of a new warranty, to distinguish it from 

the “balance” or “remainder” of a warranty inherited from the 

original owner by a subsequent owner.  The Magnuson-Moss 

provisions relating to full and limited warranties have no bearing 

here.  (See Rodriguez, supra, 77 Cal.App.5th at p. 222.)   

As explained in the merits briefing, the Court of Appeal 

here correctly understood that the first purchaser of a 

demonstrator or dealer-owned executive vehicle receives that 

vehicle’s full warranty.  (ABOM 36–37.)  In addition, as of July 1, 

2023, the Act requires the express warranty on any “consumer 
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good” to start on the date of delivery, and thus buyers of 

demonstrators and dealer-owned executive vehicles receive the 

exact same warranties that all other new car buyers receive.  (See 

Civ. Code, § 1793.01; see also CLE Brief 20.) 

Amici also argue, as have plaintiffs, that the Opinion 

misconstrued Jensen v. BMW of North America, Inc. (1995) 35 

Cal.App.4th 112 (Jensen), asserting that the plaintiff in that case 

did not receive a full warranty.  (Anderson Brief 21; Barnes Brief 

12.)  On the contrary, in Jensen the jury necessarily found that 

plaintiff received the full manufacturer warranty she was 

promised.  (ABOM 31–32.)  

C. The Opinion’s interpretation of the definition 
comports with principles of ejusdem generis, 
while amici’s interpretation renders the 
reference to “demonstrator” superfluous. 

The principle of ejusdem generis holds that the general 

phrase “or other motor vehicle” must be interpreted in a manner 

similar to the “ ‘accompanying words’ ” dealer-owned vehicle and 

demonstrator.  (ABOM 32–34.) 

Amici concede that the doctrine of ejusdem generis applies, 

but argue that it supports their interpretation, claiming that 

demonstrators and dealer-owned executive vehicles are “used” 

cars, so “other motor vehicle” may also include used cars.  (See 

CCL Brief 18–19, 23, fn. 8.)  This argument ignores the common 

characteristic of demonstrators and dealer-owned vehicles—they 

are unregistered, unsold, vehicles “used” only in the business of 

selling cars prior to the first consumer sale and thus are both 

“new” and “used” under the Vehicle Code.  (See Veh. Code, 
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§§ 430, 665.)  Demonstrators and dealer-owned vehicles thus 

belong to a small category of vehicles registered as both “new” 

and “used.”  (See Veh. Code, § 11715, subd. (a) [demonstrators 

and executive vehicles have “specialty plates” and are 

unregistered prior to the first consumer sale]; Ebin, Demonstrator 

FAQs (Aug. 31, 2020) KPA <https://tinyurl.com/mr46pmdm> [as 

of Aug. 18, 2023] [the “special DMV forms . . . for demos” include 

REG 397 (Application for Registration of New Vehicle) and 496 

(Used Vehicle Certification)].)  Because the specific terms 

“demonstrator” and “dealer-owned vehicle” “comprise a specific 

and narrow class of vehicles” (Rodriguez, supra, 77 Cal.App.5th 

at p. 220), the phrase “or other motor vehicle” must be limited to 

similar vehicles.   

Amici argue that the Opinion “improperly added words like 

‘basically new,’ [and] ‘aren’t technically new,’ ” to characterize 

dealer owned vehicles and demonstrators.  (CCL Brief 20.)  Amici 

are wrong.  The Opinion simply applied the cannon of ejusdem 

generis, using these phrases to capture the essential nature of the 

statutory terms grouped together, to confirm the meaning of the 

general “or other motor vehicle” phrase.  (See Sterling Park, L.P. 

v. City of Palo Alto (2013) 57 Cal.4th 1193, 1202 [ejusdem generis 

requires courts to describe “ ‘like kind and character’ ” of specific 

terms in a list].)  

Amici further argue that “in accordance with the ‘the 

nearest reasonable referent’ canon, the phrase ‘sold with the 

manufacturer’s new car warranty’ applies to ‘other vehicle’ and 

not to ‘dealer-owned vehicle and demonstrator.’ ”  (CCL Brief 21.)  

https://tinyurl.com/mr46pmdm
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They also say, however, that “all three items . . . are sold with the 

manufacturer’s new car warranty.”  (CCL Brief 23–24, fn. 9.)  

Whatever they are getting at, FCA agrees that the “sold with” 

phrase modifies “other vehicle.”  The key point, however, is that 

the “other motor vehicle” phrase must be construed in light of the 

first two items in the list, consistent with ejusdem generis 

principles.  Construed in that light, the catchall phrase both 

captures similar vehicles (like the manufacturer-owned vehicles 

referenced in Vehicle Code section 665) and excludes 

demonstrators or dealer-owned vehicles sold “as is” to the first 

consumer (as expressly allowed under Civil Code section 1792.3).   

Finally, amici’s broad reading of the “or other” phrase that 

includes all used vehicles with any remaining original warranty 

must be rejected for the simple reason that it would make the 

reference to dealer-owned vehicles and demonstrators 

superfluous.  (See Gustafson v. Alloyd Co., Inc. (1995) 513 U.S. 

561, 574–575 [115 S.Ct. 1061, 131 L.Ed.2d 1]; International 

Federation of Professional & Technical Engineers, Local 21, AFL-

CIO v. Superior Court (2007) 42 Cal.4th 319, 342.) 

D. Amici draw a false equivalency between 
covered “demonstrators” sold for the first time 
at retail and used cars sold with some balance 
of the original warranty. 

This is not a case about a demonstrator.  But amici rely 

heavily on the Act’s reference to demonstrators as “the same” as 

used cars sold with a balance of the original warranty.  (CCL 

Brief 23; see Anderson Brief 13.)  For this conclusion, they rely on 

the premise that demonstrators “are not sold with a brand-new or 
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‘full’ warranty.”  (CCL Brief 23.)  Wrong.  A demonstrator’s 

warranty arising from that first sale to a consumer is a new (not 

transferred) warranty.  (ABOM 36.)  Even before the Act was 

amended to require that demonstrators come with a “full” 

warranty with the same duration as other new cars (see § 

1793.01), that was a common practice, as the Legislature is 

presumed to know (see Billings, Handling Automotive Warranty 

and Repossession Cases (2d ed. 2003) § 6:13 [“for a small fee, 

manufacturers [would often] reinstate the original warranty 

period when the dealer sells the demonstrator” (emphasis 

added)].)  As the Opinion points out, Jensen confirms that dealers 

commonly provided the full duration of the manufacturer’s new 

car warranty when selling or leasing demonstrators.  (See 

Rodriguez, supra, 77 Cal.App.5th at pp. 223–224; Jensen, supra, 

35 Cal.App.4th at p. 119.) 

II. Amici advance an interpretation that ignores and 
conflicts with other provisions of the Act. 

A. Amici’s arguments to extend “new motor 
vehicle” to used cars fail to account for the 
Act’s provisions expressly relating to used 
goods. 

Most of the amici do not address the Act’s used goods 

provision, section 1795.5 (see CAOC Brief 9; Barnes Brief 6; CCL 

Brief 5 [pdf page 14]), which expressly states that the Act does 

not impose duties relating to used goods on manufacturers who 

made “express warranties with respect to such goods when new” 

(§ 1795.5, subd. (a)).  And, none of the amici address section 

1795.5, subdivision (b), which confirms that manufacturers are 
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not liable under the Act for the cost of repairing, replacing, or 

repurchasing used goods.  Nor do they consider that, when 

section 1795.5 was enacted in 1971, the Act’s definition of 

“consumer goods” (and thus “used” consumer goods under section 

1795.5) expressly included—and focused on—motor vehicles.  

(1MJN 262–263 [§ 1791, subd. (a)]; see ABOM 19, 50.)   

In conflict with these provisions, amici make demonstrably 

false proclamations that the Act “contains no exception for 

express warranties covering used cars.”  (CCL Brief 13–14.)  The 

amici’s failure to discuss the “new motor vehicle” definition 

within the greater statutory scheme disqualifies their arguments 

about how the Act applies to used cars.  

The few amici that do discuss the Act’s used vehicle 

provision get it wrong.  For example, Barnes argues that the 

Opinion “seeks to explain why some used consumer goods are 

covered by the Act but not ‘used’ motor vehicles.”  (Barnes Brief 

11, emphasis added.)  But Barnes’s premise is false—the Opinion 

explains that used cars are in fact covered under the Act—under 

the Act’s used goods provision, section 1795.5.  (See Rodriguez, 

supra, 77 Cal.App.5th at p. 222.)    

Instead of grappling with the used goods provision, amici 

point to a manufacturer’s ongoing duty to maintain repair 

facilities to address warranty claims on “consumer goods” under 

section 1793.2, subdivision (a).  (See, e.g., Barnes Brief 11–12.)  

But this argument conflicts with plaintiffs’ and amici’s other 

argument that the Act’s “consumer goods” provisions do not apply 

to their used truck.  (See pp. 29–30, post.)  And, even if the Act 
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imposed a duty on manufacturers to maintain repair facilities to 

service warranted used vehicles, it would have nothing to do with 

the scope of the extra-contractual statutory remedy that the Act 

affords only to owners of new cars (§ 1793.2, subd. (d)(2)) and the 

different statutory remedies available to owners of used cars 

(§ 1795.5).  For example, the Act imposes certain “ongoing” duties 

on manufacturers relating to used car service agreements.  (See, 

e.g., §§ 1794.4, 1796.5.)  But as explained in Gavaldon v. 

DaimlerChrysler Corp. (2004) 32 Cal.4th 1246, 1261–1263, that 

does not mean the Legislature provided the manufacturer 

repurchase remedy for the breach of those obligations.  “[T]he 

replacement/restitution remedy applies only if the conditions of 

section 1793.2[, subdivision] (d) are met,” including the “new 

motor vehicle” condition.  (Id., at p. 1262.) 

None of the amici address other provisions of the Act 

expressly referring to “used” goods or otherwise making clear 

that the manufacturer repurchase remedy is limited to the first 

buyer of a new car.  For example, the Legislature: 

• expressly included “used” assistive devices as “consumer 

goods” subject to the manufacturer repurchase remedy and 

added detailed provisions regarding how this would impact the 

implied warranties and remedies for such goods, but did not 

do this for used cars (see §§ 1791.1, 1793.02); 

• referenced “new and used” goods when it intended to place 

used goods obligations on manufacturers based on the sale of 

service contracts (see §§ 1794.4, 1796.5);  
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• required manufacturers repurchasing defective new cars to 

disclose “the nature of the nonconformity experienced by the 

original buyer or lessee” (§ 1793.22, subd. (f)(1), emphasis 

added), which would make no sense if the nonconformity 

giving rise to a repurchase obligation occurred during 

ownership by a subsequent used car buyer such as plaintiffs 

here; and 

• granted a use offset (in the event of a repurchase) based on the 

“number of miles traveled by the new motor vehicle” (§ 1793.2, 

subd. (d)(2)(C)), which makes no sense unless the Legislature 

assumed the consumer obtaining the repurchase subject to the 

use offset is the one who—unlike a later owner—enjoyed 

nearly all of the car’s use.3   

Because amici fail to consider the entire statutory scheme, 

they misconstrue the long line of cases that support the Opinion, 

which rely on the Act’s provisions that draw a clear distinction 

between new and used products.  For example, amici point out 

that, in Dagher v. Ford Motor Co. (2004) 238 Cal.App.4th 905 

(Dagher), the plaintiff purchased his car from a private seller, 

suggesting that this fact—and not the status of the vehicle as 

used—was the only basis for the court’s conclusion that Song-

 
3  All new cars (including demonstrators) have mileage on their 
odometers prior to sale.  (See Rivelli, How Many Miles Should a 
New Car Have? (Feb. 21, 2023) Car and Driver 
<https://tinyurl.com/36dz6p7d> [as of Aug. 18, 2023] [“every new 
car will have at least a few miles on the odometer”].)  The 
Legislature likely expected mileage on new cars, including 
demonstrators, would be low enough that the buyer’s use value 
should include all miles prior to the first repair attempt.   

https://tinyurl.com/36dz6p7d
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Beverly did not apply.  (CLE Brief 10–11.)  But amici ignore 

Dagher’s reasoning, which rejected plaintiff’s claim both because 

the car was purchased in a private sale and because it was a used 

car, relying on section 1795.5 and the Act’s definition of “buyer” 

and “seller” under section 1791.  (See ABOM 49, fn. 8 [analyzing 

Dagher].)  Considering the Act as a whole, Dagher states: “if the 

Legislature had wanted to add used vehicles to this general 

definition in section 1791, subdivision (a) (as it did for ‘new and 

used assistive devices sold at retail’), it could have done so.”  

(Dagher, at p. 917, fn. 6.)  

Amici next argue that Nunez v. FCA US LLC (2021) 61 

Cal.App.5th 385 (Nunez) and Johnson v. Nissan North America, 

Inc. (N.D.Cal. 2017) 272 F.Supp.3d 1168 (Johnson) are irrelevant 

despite those cases’ holdings that used car buyers are not entitled 

to the implied warranty protections afforded to new car buyers.  

(See Barnes Brief 12; CLE Brief 10–12.)  Contrary to amici’s 

argument, the reasoning in both cases applies equally to the Act’s 

remedies for breach of express warranties, recognizing the 

fundamental distinction between new and used products.  Nunez 

reaffirmed the basic framework of the Act, noting that section 

1795.5 places responsibility for used car deficiencies on 

distributors and retail sellers, not manufacturers, where the 

manufacturer did not offer the used car for sale to the public.  

(Nunez, at pp. 389, 399.)   

Similarly, in Johnson, supra, 272 F.Supp.3d at p. 1179, the 

court ruled that plaintiffs who purchased a used car sold by 

CarMax could not sue the car’s manufacturer under the Act 
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“[b]ecause the Song-Beverly Act does not create any obligation on 

behalf of Nissan, the original car manufacturer, with respect to 

used goods.”  (Emphasis added.)  Again, the court’s reasoning was 

based on the plain meaning of section 1795.5, and was not 

specific to any characteristics of implied warranty claim as 

distinct from express warranty claims.  (Johnson, at p. 1179; see 

In re MyFord Touch Consumer Litigation (N.D.Cal. 2018) 

291 F.Supp.3d 936, 949–950 [“used car purchasers do not have a 

claim under the Song-Beverly Act”].)  

B. Amici’s interpretation of “new motor vehicle” 
conflicts with and undermines the pro-
consumer purpose of the Act’s implied 
warranty, penalty, fee-shifting, and warranty 
start date provisions.  

FCA has explained that, if a used vehicle like plaintiffs’ 

truck is a “new motor vehicle” under the Act, that would create a 

conflict with the Act’s implied warranty provisions, which state 

that an implied warranty arises in every new vehicle sale but “in 

no event” will the Act’s implied warranty last more than one year 

following the initial retail sale.  (ABOM 47–50.)  Most of the 

amici do not address this conflict.  (See CAOC Brief 9; Barnes 

Brief 6; CCL Brief 5; see also ABOM 47–50; Kiluk v. Mercedes-

Benz USA, LLC (2019) 43 Cal.App.5th 334, 340, fn. 4 (Kiluk) 

[recognizing that Jensen’s approach conflicts with the Act’s 

implied warranty provisions].)   

Like plaintiffs, CLE attempts to dodge the problem by 

arguing that treating used cars sold with a remaining original 

warranty as “new motor vehicles” (under section 1793.2) does not 
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require that they also be treated as “consumer goods” (under 

section 1791).  (See CLE Brief 11.)  That would indeed avoid the 

problem of granting serial implied warranty rights to successive 

buyers.  But as FCA explained when responding to the same 

argument by plaintiffs (ABOM 48–49), that would mean the 

owners of indisputably new cars—the first retail buyers of 

vehicles including demonstrators and executive vehicles—would 

lose their implied warranty protections as “consumer goods,” 

including the power to immediately revoke acceptance if the car 

has a fundamental defect.  (See Brand v. Hyundai Motor America 

(2014) 226 Cal.App.4th 1538, 1545.)  Under amici’s and plaintiffs’ 

analysis, those consumers would also lose the ability to claim 

civil penalties and fee-shifting—remedies provided only to buyers 

of “consumer goods.”  (§ 1794.)  And they would lose the benefit of 

the warranty start date provision applicable only to consumer 

goods.  (See § 1793.01.)   

The simple answer to these conundrums is that all “new 

motor vehicles” are in fact “consumer goods,” as this Court has 

explained.  (Cummins, Inc. v. Superior Court (2005) 36 Cal.4th 

478, 490.)  And contrary to plaintiffs’ and amici’s contention, used 

vehicles previously sold to another consumer are neither 

consumer goods nor new motor vehicles.  This is the only 

interpretation that harmonizes the “new motor vehicle” definition 

with the intended operation of the Act’s “consumer goods” 

provisions.  (See ABOM 48–49.)   



 31 

III. Amici advance fact-based arguments about 
“longstanding practice” and “expert” opinions that 
are wrong and irrelevant.   

A. There has never been agreement that buyers of 
used cars with transferred warranties are 
entitled to the Act’s remedies for new car 
buyers.  

This Court need not indulge in speculation about what 

various stakeholders have believed the law to be over the years.  

Even by stipulation, parties cannot agree that the law means 

something other than what a court finds it to mean.  (See Desny 

v. Wilder (1956) 46 Cal.2d 715, 729 [Supreme Court “is not bound 

by the parties’ concessions on issues of law”]; San Francisco 

Lumber Co. v. Bibb (1903) 139 Cal. 325, 326 [counsel “may agree 

as to the facts, but they cannot control this court by stipulation as 

to the sole, or any, question of law to be determined under 

them”].) 

FCA nonetheless must respond to amici’s assertion that 

“For at least thirty years, consumers, manufacturers, and the 

State of California agreed on, relied on, and acted on the 

commonsense application of Song-Beverly to factory-warrantied 

used vehicles.”  (CCL Brief 12; see Anderson Brief 8.)  That is 

simply not true.   

First, there is no evidence that consumers themselves have 

ever understood that their used cars are subject to Song-Beverly’s 

special repurchase and replacement remedies for new cars.  The 

Act’s express warranty protections for “new motor vehicles” are 

commonly referred to as the “New Car Lemon Law.”  (ABOM 55.)  

And, the top left corner of every automobile sales contract clearly 
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states whether the vehicle is “new” or “used.”  It is reasonable to 

assume that consumers would not believe their used cars are 

considered new cars under California’s lemon law unless and 

until a creative lemon law lawyer tells them otherwise. 

Second, amici assert that “the automotive industry” has 

implicitly accepted that used vehicles are subject to the Act’s 

repurchase remedy when manufacturers have “agreed to—and 

paid to—resolve disputes informally through arbitration 

mechanisms.”  (CCL Brief 25.)  Not so.  Certified arbitration 

programs must comply with federal standards, which require the 

programs to cover all “consumers,” including owners of used 

products with transferred warranties.  (See § 1793.22, subd. 

(d)(1); 16 C.F.R. §§ 703.1(b), (g), 703.2(d), 703.3(a) (2015).)  The 

legislative history and amici’s own sources make clear that 

arbitration programs provide far greater relief than the Act 

requires.  (See p. 62, post.)  Manufacturers also have strong 

reasons to pay more than the law may require—consistent with 

business interests in advancing brand loyalty through customer 

satisfaction, and consistent with the practical understanding that 

fighting an apparently unmeritorious claim raises the specter of 

enormous exposure to civil penalties and attorney fee shifting.  

Thus, a manufacturer’s payment of a binding arbitration award—

or even a voluntary settlement paying the used car’s full 

purchase price—is no concession that the Act requires that result.    

In court, manufacturers have rejected the idea that they are 

required to repurchase defective used cars.  The line of authority 

from Dagher to Nunez discussed above (ante, pp. 27–29) 
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demonstrates that there has been no consensus among 

manufacturers, their counsel, and the lemon law plaintiffs’ bar 

that manufacturers owe used car owners the repurchase remedy 

reserved for “new motor vehicles” under section 1793.2, 

subdivision (d), and section 1793.22.   

Before 2015, if there were any consensus it was that a 

buyer who purchased a defective used car should sue the dealer, 

as contemplated by section 1795.5  (See Alliance for Automotive 

Innovation (Alliance) Brief 11; p. 39, post [2015 California 

Department of Justice (DOJ) website].)  That changed in 2015, 

after Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 

899, 921–924, held that used car buyers could be compelled to 

arbitrate claims against used car dealers.  That was when 

plaintiffs’ counsel turned to law suits against manufacturers to 

avoid arbitration, building on a misreading of the 1995 decision 

in Jensen to develop the theory that used cars are actually “new 

motor vehicles” entitled to the Act’s manufacturer repurchase 

remedy.  (See Alliance Brief 7–8, 13–14.)  This chronology—and 

not acquiescence in plaintiffs’ position here—explains why, until 

Dagher was decided in 2015, no published decision addressed the 

issue presented 20 years earlier in Jensen.  Since then, every 

published decision considering the issue has rejected plaintiffs’ 

reliance on the reasoning in Jensen, just like Dagher and the 

Opinion here.  (See ante, pp. 27–29.)  
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B. The legislative history confirms that the 
Opinion properly interpreted the definition of 
“new motor vehicle.”  Ambiguous statements 
made by state agencies in recent years are 
irrelevant. 

Only one of the five amicus briefs supporting plaintiffs 

mentions the Act’s legislative history.  That brief refers to the 

1970 enactment of Song-Beverly and the 1982 enactment of the 

lemon law to show that the Act was generally intended to help 

consumers.  (See CCL Brief 36, fns. 37, 38.)  While that is true, 

that does not mean the Act was intended to require 

manufacturers to replace or repurchase defective used cars with 

any balance remaining on their original warranties.  In fact, 

there is no dispute that, in both 1970 and 1982, the manufacturer 

repurchase remedy did not apply to used cars.  The issue here is 

whether that intent changed when the Act was amended to 

include demonstrators in 1987.   

Significantly, one of the amici (Consumers for Auto 

Reliability and Safety or CARS) authored “The Auto Lemon 

Index,” which lays out a “detailed description of the legislative 

history of the Lemon Law.”  (Dutzick (Frontier Group), Shahan 

(CARS), and Engstrom (California Public Interest Research 

Group (CalPIRG)), The Auto Lemon Index (May 2022), p. 9 

(hereafter Dutzick); see id., Appendix A; see also CCL Brief 38, 

fn. 39, citing Dutzick.)  This “detailed” history touts efforts to 

“expand” the lemon law, including the 1998 and 2007 

amendments that expanded the law’s coverage to small 

businesses and active duty U.S. military service members who 

purchase new cars out-of-state.  (See Dutzick, at pp. 9, 25–27.)  
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Conspicuously absent from this history is any mention of an 

intent in 1987 to expand the lemon law to cover millions of used 

cars still covered by original warranties.   

Finding no support for their position in the legislative 

history for the 1987 amendment that added the key definitional 

language at issue here, amici fall back on the supposed “expert” 

opinions of various government agencies and industry 

organizations to support their statutory interpretation.  (CCL 

Brief 24–28.)  But in light of the statute’s plain meaning and 

legislative history, even clear and consistent agency opinions 

would be entitled to little weight.  (See DiCarlo v. County of 

Monterey (2017) 12 Cal.App.5th 468, 487 [“ ‘[A]dministrative 

construction of a statute, while entitled to weight, cannot prevail 

when a contrary legislative purpose is apparent’ ”]; see also 

Issakhani v. Shadow Glen Homeowners Assn., Inc. (2021) 63 

Cal.App.5th 917, 934 [“the meaning and purpose of a legislative 

enactment is a question of law for the court”; an expert’s opinion 

on such matters is irrelevant].)   

In addition, unlike the deference that is sometimes afforded 

to agency constructions contemporaneous with an enactment (see 

People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 294, 

309), such deference is not given to interpretations developed 

years later (see Mundy v. Superior Court (1995) 31 Cal.App.4th 

1396, 1404 [“Having been written closer in time to [the law’s] 

passage than the Legislative Counsel opinion, we may presume 

the Digest analysis more fully comports with the legislative 

intent”]; Bravo Vending v. City of Rancho Mirage (1993) 16 
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Cal.App.4th 383, 399, fn. 9 [opinion letter two years after subject 

amendment “provide[d] no indication of how [the amendment] 

was understood at the time it was enacted by those who voted to 

enact it”]).   

Moreover, where an agency’s interpretation has changed 

without explanation, it should be given no weight at all.  (See 

Yamaha Corp. of America v. State Bd. of Equalization (1998) 

19 Cal.4th 1, 11–13 (Yamaha) [“Because an interpretation is an 

agency’s legal opinion . . . it commands a commensurably lesser 

degree of judicial deference”; “ ‘[a] vacillating position . . . is 

entitled to no deference’ ”]; see also Northpoint Tech., Ltd. v. 

F.C.C. (D.C. Cir. 2005) 412 F.3d 145, 156 [“A statutory 

interpretation . . . that results from an unexplained departure 

from prior [agency] policy and practice is not a reasonable one”].) 

Here, amici rely on statements from agency publications 

created decades after the relevant 1987 amendment was enacted, 

containing material that is ambiguous, contradictory, or both.  

None of these statements should be given any weight.  

For example, amici argue that the Department of 

Consumer Affairs (DCA) has provided “for decades” that Song-

Beverly protects used car consumers.  (CCL Brief 25.)  Amici also 

assert that the DOJ and the Los Angeles County Department of 

Consumer & Business Affairs (LACDCBA) “have both long 

maintained that Song-Beverly applies to used cars covered by 

manufacturers’ warranties.”  (CCL Brief 28.)  But nobody 

disputes that Song-Beverly does protect used car buyers (see 

§ 1795.5).  The issue here is whether used car buyers are entitled 
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to the manufacturer repurchase remedy specifically applicable to 

new motor vehicles, an entirely different question.   

Even more significantly, amici do not dispute that, in the 

1980’s and 1990’s, the DCA did not believe the manufacturer 

repurchase remedy of the “New Car Lemon Law” covered used 

cars.  In the 1980’s, the DCA’s consumer education booklet titled 

“Lemon-Aid for New Car Buyers” stated, “The Lemon Law 

applies only to new cars.”  (11MJN 854–855.)  The DCA, which 

helped draft the 1982 lemon law (3MJN 548, 699), “conducted an 

extensive investigation” in 1985 into how the law was working 

(3MJN 705; 13MJN 1285).  Among other things, the DCA 

suggested that the definition of “new motor vehicle” be amended 

to add demonstrators because some consumers who bought 

demonstrators were being denied remedies granted to other new 

car purchasers.  (13MJN 1299).  The DCA’s enrolled bill report 

relating to the resulting 1987 clarification to the definition of 

“new motor vehicle” described the amendment as merely a “clean-

up change[ ]” that added “dealer-owned vehicles and 

‘demonstrator’ vehicles sold with a manufacturer’s new car 

warranty.” (3MJN 701–702).  In 1994, the DCA’s “Lemon-Aid for 

New Car Buyers,” stated that “Under California’s Lemon Law, a 

new car . . . may be returned to the manufacturer for a refund or 

a replacement if it cannot be repaired.” (See Supp. MJN, exh. 2, 

p. 35, emphasis added.)   

In 2002, fifteen years after the 1987 amendment, the DCA 

had changed the title of its annual publication to “Lemon-Aid for 

Consumers,” which then stated: “The Lemon Law covers the 
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following new and used vehicles that come with the 

manufacturer’s new vehicle warranty,” including “Dealer-owned 

vehicles and demonstrators.”  (See Cal. Dept. Consumer Affairs, 

Lemon-Aid for Consumers (2002) p. 7, <https://perma.cc/3KWS-

X9BD> [as of Aug. 19, 2023], emphasis added.)  But the Act does 

“cover” used dealer-owned vehicles and demonstrators (§ 1793.22, 

subd. (e)(2)), so it is unclear if the DCA’s 2002 statement should 

be read as a retraction of its earlier construction of the law. 

The current DCA appears to have reversed course from the 

Department’s position in the 1980’s and 1990’s.  (Compare 

11MJN 863 [DCA, Lemon-Aid for New Car Buyers (1985), p. 10: 

“The Lemon Law Questions and Answers . . . Q[:] Does the 

Lemon Law apply to used cars?  [¶]  A[:] No, but if a used car is 

sold or leased with a written warranty, other provisions of the 

Song-Beverly Act apply”] with Cal. Dept. Consumer Affairs, 

Frequently Asked Questions (FAQ) (2023) 

<https://tinyurl.com/3e7yu6pr> [as of Aug. 19, 2023] [“ ‘[Q:] Does 

the California Lemon Law cover used vehicles? [A:] If the used 

vehicle is covered by the manufacturer’s original warranty, 

yes.’ ”].)  It is unclear who at the Department prepared the FAQ 

page of the DCA’s website, and what prompted it.  In any event, 

to the extent the DCA’s publications are evidence of a “vacillating 

position” over the years, they should be given no weight.  (See 

Yamaha, supra, 19 Cal.4th at pp. 11–12.)   

Like the DCA, the DOJ was actively involved in drafting 

the 1987 amendment (ABOM 54–55), and over a decade later 

confirmed, in language readily understood by consumers: “The 

https://tinyurl.com/3e7yu6pr
https://perma.cc/3KWS-X9BD
https://perma.cc/3KWS-X9BD
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Lemon Law applies only to new cars.”  (California Attorney 

General’s Office Public Inquiry Unit, Lemon Law (1998) 

<https://tinyurl.com/mpckw2sx> [as of Aug. 19, 2023].)  Similarly, 

the legislative history of the 1982 Lemon Law includes testimony 

from the Director of the Los Angeles County Department of 

Consumer Affairs (LACDCBA’s predecessor), who stated that as 

to “used cars,” “our department favors the concept of defect 

disclosure.  It is our contention that responsibility for the 

condition of consumer goods rests with the retailer of those 

goods.”  (9MJN 419, emphasis added.)  There is no indication 

from the history that either agency contemplated a manufacturer 

repurchase remedy for used cars with some balance remaining on 

the original warranty, or that either thought the 1987 

amendment accomplished that end.  

For the next three decades, it appears the DOJ continued to 

understand that the Act’s remedies against manufacturers 

applied only to new cars and that the Act’s used goods provision 

applied to used cars.  In 2015, the DOJ website told consumers 

(consistent with section 1795.5): “The Song-Beverly Consumer 

Warranty Act provides protection for consumers who lease or buy 

new motor vehicles” and “Coverage For Vehicles That Are Not 

‘New’ [includes] . . . . used vehicles sold with a dealer’s express 

written warranty.”  (California Department of Justice, Buying 

and Maintaining a Car (2015), <https://tinyurl.com/2s2vsv46> [as 

of Aug. 19, 2023], emphasis altered.)  Thus, at least until 2015, 

the DOJ seemed to understand the careful balance struck by the 

Legislature between the manufacturer repurchase remedy for 

https://tinyurl.com/mpckw2sx
https://tinyurl.com/2s2vsv46
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new cars under section 1793.2, and the dealer repurchase remedy 

for used cars under section 1795.5.    

The DOJ’s website now states that the “Lemon Law also 

applies to used vehicles when they are still under a 

manufacturer’s new car warranty,” positing that “the 

manufacturer may be required to buy back or replace your 

vehicle.”  (California Department of Justice, Buying and 

Maintaining a Car (2023) <https://tinyurl.com/3pw5f24b> [as of 

Aug. 19, 2023] (hereafter DOJ website).)  The LACDCBA website 

has made similar statements. (See LACDCBA, The Lemon Law 

(Apr. 14, 2011) <https://perma.cc/PM4A-XFRS> [as of Aug. 19, 

2023] [the “Lemon Law covers . . . used cars too if there is still 

time remaining on the manufacturer’s warranty”].)   

It is unclear whether the DOJ and the LACDCBA mean 

that used cars may be “cover[ed]” by the repurchase remedy for 

new motor vehicles under section 1793.2, or only section 1795.5, 

which also could apply to used cars sold and warranted by a 

manufacturer, perhaps under a certified pre-owned program.  

(See Kiluk, supra, 43 Cal.App.5th at p. 340.)  But again, even if 

the agencies’ interpretations of the Act have changed without 

explanation, these “vacillating position[s]” should be given no 

weight.  (See Yamaha, supra, 19 Cal.4th at p. 12.)   

Finally, vague statements on agency websites are not a 

good basis on which to interpret the law.  The agencies’ simplified 

summaries of complicated laws are not intended to offer legal 

opinions on the question at issue here.  (See, e.g., DOJ website 

[“Because warranty law is complex, you should consult with a 

https://tinyurl.com/3pw5f24b
https://perma.cc/PM4A-XFRS
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lawyer or other expert who can best advise you of your rights”].)  

Thus, these general website statements should not be afforded 

any deference.  (See, e.g., BP America Production Company v. 

Colorado Department of Revenue (Colo. 2016) 369 P.3d 281, 285, 

fn. 5 [agency interpretation should receive no deference if its 

construction has not been uniform; courts are reluctant to defer 

to agency interpretation not promulgated through rulemaking; 

declining to defer to FAQ section of agency website].)  

C. The opinions of private organizations that 
misconstrue the Act should be disregarded.  If 
considered, they show only that an unlimited 
definition of “new motor vehicle” is far out of 
step with other state lemon laws.  

Amici point to the Better Business Bureau (BBB) Auto Line 

website (CCL Brief 26, fn. 15), which states that the “California 

lemon law covers a ‘consumer’ defined as: [¶]. . .[¶] Any 

individual to whom the vehicle is transferred during the duration 

of a written warranty” (Better Business Bureau, The California 

Lemon Law (2023) <https://perma.cc/L7UJ-ELHE> [as of August 

18, 2023]).  But Song-Beverly does not use the term “consumer.”  

(See § 1791, subd. (b).)   

The BBB is referring to the definition of “consumer” under 

regulations regarding who can participate in the BBB’s certified 

Autoline arbitration program.  (See Cal. Code Regs., tit. 16, 

§ 3396.1, subd. (g) [“ ‘Consumer’ . . . includes any individual to 

whom the vehicle is transferred during the duration of a written 

warranty”].)  As explained above, these programs address 

consumer warranty claims under both Song-Beverly and the 

https://perma.cc/L7UJ-ELHE
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Commercial Code and are certified to comply with federal 

requirements; as a result, these programs include used car 

buyers with transferred warranties.  (Ante, p. 32; ABOM 68; see 

15 U.S.C. § 2301(3) [Magnuson-Moss defines “consumer” as “any 

person to whom such product is transferred during the duration 

of an implied or written warranty”].)  The BBB’s website thus has 

no bearing on the question of statutory construction before this 

Court. 

Amici next characterize the California New Motor Vehicle 

Board (NMVB) as a forum for mediating disputes with vehicle 

manufacturers involving “ ‘[u]sed vehicles with remaining 

original warranties.’ ”  (CCL Brief 26, fn. 15.)  In fact, the NMVB 

program mediates “[w]arranty/repair disputes” between 

consumers, dealerships, and manufacturers, but “lemon law” 

claims are “not within [its] Jurisdiction.”  (New Motor Vehicle 

Bd., Consumer Mediation Services (2023) <https://perma.cc/S3RJ-

US4J> [as of June 8, 2023].)  The NMVB’s mediation program is 

completely irrelevant.  

Amici also rely on legally incorrect statements from Kelley 

Blue Book, J.D. Power, and Dealer 101.  (CCL Brief 27, fn. 16.)  

For example, amici quote J.D. Power, which states that “only 

seven states have used car lemon laws,” including California.  

(See Hawley, Used Car Lemon Laws (May 24, 2023) J.D. Power 

<https://tinyurl.com/2dv9w37z> [as of Aug. 19, 2023].)  But J.D. 

Power is wrong, and the amici should know that.  According to 

the National Consumer Law Center (NCLC), which signed on to 

the CCL Brief, California does not have a used car lemon law.  

https://tinyurl.com/2dv9w37z
https://perma.cc/S3RJ-US4J
https://perma.cc/S3RJ-US4J
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(NCLC, Consumer Warranty Law (6th ed. 2021) Used Car Lemon 

Laws, Introduction, § 15.5.2.1 (hereafter NCLC Consumer 

Warranty Law) [“Hawaii, Massachusetts, Minnesota, New 

Jersey, New York, Rhode Island, and the Virgin Islands have 

enacted used car lemon laws”].)  Song-Beverly’s provisions 

specific to cars have long been known as the “New Car Lemon 

Law” (ABOM 55), and NCLC categorizes it accordingly (see 

NCLC Consumer Warranty Law, Appendix F, State-by-State 

Analysis of New Car Lemon Laws, California [discussing 

§§ 1793.1 to 1795.8, 1793.22 to 1793.26]). 

The Kelly Blue Book advice columnist, Dealer 101, and an 

NBC journalist cited by amici do not understand the law.  They 

all state that the Act’s repurchase remedy is limited to the first 

18,000 miles or 18 months after purchase, apparently believing 

(incorrectly) that the Act’s presumption period places a limitation 

on the manufacturer repurchase remedy.  (See Wakefield, Car 

Lemon Laws: What to Know by State (Sept. 9, 2022) Kelley Blue 

Book <https://perma.cc/9N8R-7H7B> [as of June 8, 2023] [“If a 

car gets deemed a lemon, California consumers have 18,000 miles 

or 18 months from the date of purchase to return it”]; Lemon Law 

and Warranties, Dealer101 <https://perma.cc/NW5C-LCUT> [as 

of June 8, 2023] [unknown author erroneously states that the 

“Federal Lemon Law requires manufacturers to replace a new 

vehicle” (no), and that the California lemon law applies “18 

months or 18,00 [sic] miles after delivery to the Buyer” (also 

https://perma.cc/9N8R-7H7B
https://perma.cc/NW5C-LCUT
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no)]4; Jackson, When Can You Use California’s ‘Lemon Law’ for a 

Car Problem (Nov. 25, 2019) NBC Bay Area 

<https://perma.cc/NR8Z-4E5F> [as of June 8, 2023] [the Lemon 

Law “covers vehicles for the first 18 months after purchase / 

lease, OR with less than 18,000 miles driven [¶] . . . [¶] So, if you 

buy a used vehicle with more than 18,000 miles or that is more 

than 18 months old and no longer under the new vehicle 

warranty, it wouldn’t be covered.”].)     

Finally, amici identify NCLC as an expert that agrees with 

their interpretation.  (CCL Brief 27, fn. 17.)  As support, amici 

cite NCLC’s treatise, but the treatise also cites Dagher, which 

disagreed with Jensen.  (See NCLC, Consumer Warranty Law, 

Demonstrators and Low-Mileage Used Cars, § 14.2.3.3, fn. 51, pp. 

593–594.)5  In the same section, “Demonstrators and Low-

Mileage Used Cars,” NCLC states: “With some exceptions, lemon 

 
4  The number of legal errors and typos on this Dealer 101 page 
raises questions about whether this unauthenticated website 
page is actually part of Dealer 101’s continuing education 
program for dealers.  
5  Amici mention additional sources that similarly cite Jensen 
(see, e.g., CCL Brief 24–25, fn. 10), but those sources recognize 
that Jensen’s reasoning was debatable and they thus narrow the 
case to its facts, just like the Court of Appeal’s opinion did here.  
(See, e.g., Lazarus et al., Recent Developments in Products, 
General Liability, and Consumer Law (1997) 32 Tort & Ins. L.J. 
499, 522 [describing Jensen as one case “entering the debate over 
coverage of used cars”]; Burdine, Consumer Protection; “Lemon 
Law Buyback”—Requirements Regarding the Return and Resale 
of Vehicles (1996) 27 Pacific L.J. 508, 509, fn. 5 [emphasizing 
that, in Jensen, the car was a “new motor vehicle” because it was 
“leased to a customer with a new car warranty”].) 

https://perma.cc/NR8Z-4E5F
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laws apply only to new motor vehicles,” explaining that states 

typically define “new” as a car that “has not previously been 

subject to a retail sale or has not yet had a certificate of title 

issued.”  (Id., § 14.2.3.3, at p. 593.)   

Like others mentioned above, the NCLC misconstrues the 

law by concluding that the Act’s manufacturer repurchase 

remedy is limited to the car’s first 18 months or 18,000 miles.  

(See NCLC Consumer Warranty Law, Appendix F: State-by-State 

Analysis of New Car Lemon Laws, California [“Vehicles 

covered: . . . ‘New vehicle’ includes demonstrator or other motor 

vehicle sold with new car warranty. [¶] . . . [¶] Period covered: 

Whichever comes first: 18,000 miles or 18 months (§ 1793.22[, 

subdivision ](b)).”].)  As the self-described “leading national 

authority on consumer law” (CCL Brief 27), NCLC’s confusion is 

significant because it reveals an assumption that California does 

not require manufacturers to repurchase vehicles even from 

original owners after 18,000 miles, which would obviously bar 

any claim by the plaintiffs here, who purchased their truck with 

over 55,000 miles.  If the law were as NCLC states, extending a 

repurchase right to used car buyers, as amici urge, would be far 

less burdensome than what plaintiffs propose. 

As the NCLC treatise makes clear, California’s lemon law 

would be an extreme outlier among state lemon laws if it actually 

did grant a manufacturer repurchase remedy to used car 

purchasers, given that nothing limits that remedy to the first 

year or two after the original sale.  As explained in FCA’s merits 

brief, state lemon laws expressly extending new vehicle lemon 
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law remedies to used vehicles are typically limited to the vehicle’s 

first year, and used car lemon laws typically require the dealer—

not the manufacturer—to replace or repurchase defective used 

vehicles.  (ABOM 70–71.)  The academics cited by amici agree 

this is significant because “[g]iven the similarity among lemon 

laws and the timing of their passage, it is reasonable to impute 

similar legislative goals to all legislatures passing lemon laws.”  

(Vollmar, supra, 61 Wash. U. L.Q. at p. 1147, fn. 119; see CCL 

Brief 35, fn. 36 [citing Vollmar].)  

IV. Amici advance public policy arguments that do not 
justify rewriting the Act. 

A. Amici use circular logic, asserting the Act must 
protect used car buyers because they assume 
wrongly that it was intended to protect used 
car buyers.  

Most of the amici are self-described policy advocates 

focused on expanding the Act’s coverage rather than preserving 

the balance evident in the statutory scheme.  (See, e.g., CCL 

Brief 3 [Consumers for Auto Reliability and Safety (CARS) is an 

“advocacy organization” that works to “expand[ ] California’s auto 

lemon law”].)  The other amici are lawyers who represent lemon 

law plaintiffs, and who have a clear financial interest in 

expanding the Act’s coverage.  (See Anderson Brief 5; CAOC 

Brief 4; Barnes Brief 4; CLE Brief 7–8; see also Alliance Brief 23–

24.)  As policy advocates, the amici describe the Act as they want 

it to be and then use that unsupported description of the Act’s 

supposed intent to argue their interpretation is correct.  (See, 

e.g., CAOC Brief 11 [“The Act is supposed to be a robust 
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consumer-protection statute that ensures that where [a used car] 

consumer is sold a ‘lemon’  . . . the consumer can obtain a prompt 

buy back”].)   

But this Court must interpret the Act as written, not based 

on amici’s circular logic.  (See Murillo v. Fleetwood Enterprises, 

Inc. (1998) 17 Cal.4th 985, 993 [“We could not, of course, ignore 

the actual words of the statute in an attempt to vindicate our 

perception of the Legislature’s purpose in enacting the law”]; 

accord, Nunez, supra, 61 Cal.App.5th at p. 397 [Song-Beverly is 

“intended for the protection of the consumer,” but that does not 

mean a court may “disregard ‘ “ ‘the actual words of the 

statute,’ ” ’ or fail to give them ‘ “ ‘a plain and commonsense 

meaning’ ” ’ ”]; Dagher, supra, 238 Cal.App.4th at p. 924 

[rejecting statutory construction dependent on “lip service to the 

overall consumer protection policy of the Act”].) 

Amici are objectively wrong about the Act’s intent.  Like 

plaintiffs, amici assert that the intent of the Act was to force 

manufacturers to “live up” to warranties on used cars, whatever 

their duration.  (CLE Brief 10; see Anderson Brief 12.)  But that’s 

indisputably not the Act’s intent.  First, the Act has never applied 

to private sales (§ 1791, subd. (b)), which shows that the 

Legislature’s primary purpose was not to force manufacturers to 

“live up to their warranties” on used products.  Second, the 

Legislature made clear that the Act’s replace-or-repurchase 

remedies against manufacturers do not apply to used goods (§ 

1795.5), with a clear, limited exception for used assistive devices 

for the disabled (§§ 1791, subd. (a), 1793.02).  These provisions 
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confirm that the Act’s remedies against manufacturers are 

intended to protect buyers of brand new products, with only 

limited application to used products, which is why the Act 

provides different remedies against different parties, depending 

on the sales transaction at issue.   

Amici argues that the Opinion will “nullify” the Act (CLE 

Brief 17), which is “ ‘strongly pro-consumer’ ” and does not permit 

any waiver of its provisions (CLE Brief 15–16).  But that 

argument presupposes used car buyers have a right to demand 

repurchase from manufacturers.  (See ABOM 60.)  There can be 

no nullification or waiver of a remedy used car buyers never had.   

The cases amici cite do not support their assertions that the 

Act was intended to protect any consumer that purchases a 

warranted product.  For example, amici cite Dagher, supra, 238 

Cal.App.4th 905, claiming that case stands for the proposition 

that the Act’s intent is to force manufacturers “to stand by the 

promises of quality, reliability, and safety” by covering all used 

cars with remaining original warranties.  (CCL Brief 16–17, 37.)  

But the plaintiff in Dagher purchased a used car covered by the 

original warranty and yet he had no claim against the 

manufacturer under the Act, as intended.  (See Dagher, at 

p. 923.) 

The Center for Consumer Law quotes a passage from 

Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 754: “ ‘[T]he 

Legislature’s intent [behind the Act] was to eliminate misleading 

“sales gimmicks,” ’ ” arguing “that characterized many 

warranties at the time.”  (CCL Brief 16.)  That passage appears 
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in the court’s description of the plaintiff’s argument, which the 

court rejected: “We agree that Song-Beverly ‘should be given a 

construction calculated to bring its benefits into action.’  

[Citation.]  However, we are mindful that we do not construe 

statutes in isolation.  Rather, we ‘should construe every statute 

with reference to the entire scheme of law of which it is part so 

that the whole may be harmonized and retain effectiveness.’ ”  

(Atkinson, at pp. 754–755.)  Thus, Atkinson concluded the 

Legislature did not intend the Act to cover all warranted 

products.  (Id., at p. 755 [warranted roofing shingles “simply do 

not fit into the scheme contemplated by the legislature”].)  

Amici also rely on Brown v. West Covina Toyota (1994) 26 

Cal.App.4th 555.  (CLE Brief 17.)  In Brown, a used car dealer 

prevailed on the plaintiff’s Song-Beverly claim and then, despite 

Song-Beverly’s one-way fee-shifting provision, successfully moved 

for fees under the Rees-Levering Automobile Sales Finance Act 

(§ 2981 et seq.), which allows either the prevailing seller or buyer 

to recover its costs and fees on any issue “upon the contract.”  

(Brown, at pp. 559, 563–564.)  The Brown court reversed, holding 

that a prevailing defendant could not invoke the Rees-Levering 

Act’s fee-shifting provisions because that “would effectively 

nullify the one-sided fee-shifting under Song-Beverly” in cases 

involving a conditional sale contract.  (Id., at p. 565.)  Unlike 

Brown, this case does not involve two distinct statutes that each 

apply to a single factual scenario, but require different results.  

FCA is not invoking a statute outside of the Act to evade the 

plain effect of a provision of the Act. 
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Amici further cite cases stating that the Act is generally 

designed to protect consumers, but none of these cases involved 

used cars, stated that the Act was designed to protect used car 

buyers, or stated generally that courts should disregard limiting 

language in the Act.  (See CAOC Brief 15–16, citing Santana v. 

FCA US, LLC (2020) 56 Cal.App.5th 334, 347 [p. 339: explaining 

that “Santana purchased a 2012 Dodge Durango in November 

2011”] and Krotin v. Porsche Cars North America, Inc. (1995) 38 

Cal.App.4th 294, 301–302 [at p. 298: explaining that the Krotins 

leased “a new 1987 Porsche 944”]; see also CLE Brief 15–16, 

citing Kirzhner v. Mercedes-Benz USA, LLC (2020) 9 Cal.5th 966 

[p. 970: explaining that “Kirzhner leased a new vehicle from 

Mercedes”], Lukather v. General Motors, LLC (2010) 181 

Cal.App.4th 1041, 1049 [p. 1043: explaining that Lukather leased 

“a new 2005 Cadillac” in 2005], Dominguez v. American Suzuki 

Motor Corp. (2008) 160 Cal.App.4th 53 [p. 55: explaining that 

“Dominguez purchased a new 2004 Suzuki” motorcycle in 2004], 

Robertson v. Fleetwood Travel Trailers of California, Inc. (2006) 

144 Cal.App.4th 785, 801 [p. 792: explaining that the Robertsons 

purchased a “new” travel trailer], and Kwan v. Mercedes-Benz of 

North America, Inc. (1994) 23 Cal.App.4th 174, 184 [p. 177: 

explaining that “Kwan bought a 1989 300E series Mercedes-

Benz” in 1989].) 

Amici also cite a 1974 journal article that preceded the 

lemon law by nearly a decade, and thus does not support amici’s 

assertion that it reveals a legislative intent to sweep used cars 

into the definition of “new motor vehicle.”  (See CCL Brief 15, 
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fn. 3, citing Swanson, Toward an End to Consumer Frustration—

Making the Song-Beverly Consumer Warranty Act Work (1974) 

14 Santa Clara Law. 575, 590, fn. 88.)  Swanson in fact states, 

“There are some noteworthy limitations on the scope of the Song-

Beverly Act,” including (consistent with section 1795.5) that “the 

Act distinguishes between new and used goods” and “the 

applicability to used goods of any of the Act’s Provisions . . . is 

predicated upon the existence of an express warranty, made by a 

distributor or retailer.” (Swanson, at pp. 578–579.)  The article 

concludes that such limitations mean the Act was not designed as 

“a complete cure” for every breach of warranty.  (Id., at p. 579.)   

The additional journal articles and other materials amici 

cite from the 1960’s and 1970’s are similarly unhelpful in 

determining what the Legislature meant by the phrase “new 

motor vehicle” in the 1980’s.  (See CCL Brief 16, fn. 4.)   

B. Enforcing the Act’s “new motor vehicle” 
definition as written will neither encourage 
manufacturers to breach their warranties nor 
will it lead to more unsafe cars on the road.   

Amici assert that without a manufacturer repurchase 

remedy for used cars, manufacturers will have no “incentive to 

properly repair” used cars because “[n]o longer is there a concern 

by the manufacturer that if they do not repair the vehicle, they 

might have to repurchase it and brand title.”  (Barnes Brief 13.)   

But there is no evidence that manufacturers would breach 

their warranties that transfer to used car buyers simply because 

the Act’s repurchase remedy does not apply.  In fact, the journal 

articles cited by amici explain that auto manufacturers are not 
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defrauding consumers; they satisfy their warranty obligations 

because they understand it is in their business interest to keep 

customers coming back.  (See, e.g., Wiener, Are Warranties 

Accurate Signals of Product Reliability?, 12 J. of Consumer Rsch. 

245, 249 [“a warranty is an accurate signal of a motor vehicle’s 

reliability” and auto manufacturers are “too large to benefit from 

a ‘sell now-go out of business later’ strategy,” which means “it [is] 

in their interest to meet the warranty claims”]; see also Akerlof, 

The Market for “Lemons”: Quality Uncertainty and the Market 

Mechanism (1970) 84 Q.J. of Econ. 488, 499–500 [brand names 

“not only indicate quality but also give the consumer a means of 

retaliation if the quality does not meet expectations.  For the 

consumer will then curtail future purchases.”].)   

Amici further argue that “carving out manufacturer-

warrantied used vehicles” “could undermine motor vehicle safety” 

(CCL Brief 37–38), arguing that “all these unsafe cars will 

remain on the roads and in the stream of commerce creating 

potentially dangerous conditions for scores of others” (CAOC 

Brief 13).  Like plaintiffs, amici cynically posit that, without 

granting repurchase rights to disaffected used car owners, 

manufacturers and their authorized dealerships will “persuade 

consumers to trade in their defective vehicle” “with no further 

disclosures of the safety defects.”  (CAOC Brief 14.) 

One faulty assumption here is that cars repurchased by 

manufacturers are taken off the roads—in fact, they are repaired, 

rebranded, and resold.  (See Tretina, What Is a Branded Title? 

What It Means, Types, and Risks (Aug. 11, 2022) Investopedia 
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<https://tinyurl.com/3uh7ce6p> [as of Aug. 19, 2023] 

[manufacturers can and do lawfully sell repurchased vehicles, 

usually at a discount]; Lang, Should You Buy A Car With Lemon 

Law Buyback History? (Mar. 9, 2023) motor1.com 

<https://tinyurl.com/yckry2m4> [as of Aug. 19, 2023] [“Lemon law 

vehicles are everywhere . . . .  In fact, they are so common that as 

a car dealer I always ask for the Carfax history.”].)   

Another faulty assumption is that consumers are safer if 

trade-ins are discouraged.  There’s no evidence why that would be 

so.  If a defective used car is traded in, the dealer is required to 

repair it prior to resale (Veh. Code, §§ 24007, subd. (a)(1), 24011; 

see id., § 24000 et seq.) and disclose the vehicle’s history to 

subsequent buyers (id., § 11713.26).  Thus, as with repurchased 

and rebranded vehicles, the law imposes safety and disclosure 

standards for trade-ins that are resold.  (See ABOM 65.) 

Amici also argue that manufacturers should be required to 

repurchase and rebrand defective used vehicles because used car 

dealers might not comply with their disclosure duties, which 

“could result in additional litigation.”  (Barnes Brief 13.)  But it 

would not be “additional” litigation to bring the correct legal 

claims against the correct defendants.  And, there is also no 

evidence that dealers will fail to comply with their obligations.  

The Act is clear that its repurchase and notice obligations on 

manufacturers “do not relieve any person, including any 

dealer . . . from complying with any other applicable law,” 

including used car dealer inspection, repair, and notice 

requirements.  (§ 1793.23, subd. (g).)   

https://tinyurl.com/3uh7ce6p
https://tinyurl.com/2kze5cy6
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Amici cite Johnson v. Ford Motor Co. (2005) 35 Cal.4th 

1191, 1197 (Johnson v. Ford) to support the assertion that 

manufacturers will “launder” defective new cars by conspiring 

with their franchised dealers to offer good deals on trade-ins 

rather than repurchasing and rebranding these cars.  (CAOC 

Brief 14–15.)  But in Johnson v. Ford, this Court expressly found 

there was no evidence of any unsavory scheme or that the dealers 

failed to live up to their disclosure obligations to used car buyers.  

(See Johnson v. Ford, at p. 1212 [plaintiffs’ theory “depends on 

assumptions that each such transaction was for a vehicle that 

should have been reacquired as a lemon and thus should have 

carried with it a statutory notice, and that each subsequent buyer 

of [a traded-in] vehicle was defrauded, predicates plaintiffs failed 

to prove”]; ibid. [“Nor can we assume that in every other case in 

which a vehicle traded in with [a goodwill credit] was resold, the 

new buyer was kept entirely in the dark regarding previous 

repairs and repair attempts. . . .  [P]laintiffs did not show that 

California Ford dealers always, or generally, conceal and lie 

about the repair history of used cars they sell.”].) 

What Johnson v. Ford does show is that used car buyers 

are not entitled to the manufacturer repurchase remedy for new 

cars but are entitled to the Act’s protections for used car buyers.  

The jury found Ford had violated section 1793.2 based on its 

failure to repurchase the car from the original owners (the 

McGills), and thus violated section 1793.24 when it failed to 

provide the Act’s required disclosures to the plaintiffs, the used 

car purchasers (the Johnsons).  (Johnson v. Ford, supra, 35 
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Cal.4th at p. 1200.)6  The jury then awarded the Johnsons 

compensatory and punitive damages greater than $10 million “on 

all causes of action” against Ford, including claims for fraud and 

violation of the Consumers Legal Remedies Act (CLRA) (§ 1750 et 

seq.).  (Johnson v. Ford, at p. 1200.)  The plaintiffs were also 

awarded nearly $400,000 in fees under both the Act and the 

CLRA.  (Ibid.)  This result shows there are tremendous incentives 

motivating manufacturers to repurchase and title brand defective 

new cars without erroneously redefining “new motor vehicle” to 

include used cars.  

C. Economic policy considerations must be left to 
the Legislature.  In addition, the careful 
balance of interests reached by the Legislature 
is supported by fundamental economic 
principles and by the academics cited by amici.  

Amici argue that “the law must apply to purchasers of 

warrantied used cars and new cars alike” (CCL Brief 36) because 

that “accords with the foundational economic theory underlying 

the provision of warranties” (CCL Brief 29).  But these economic 

policy arguments are for determination by the Legislature, not 

the courts.  (Ante, p. 47.)   

The Legislature decided that Song-Beverly does not apply 

to used goods, with narrow exceptions.  (ABOM 50, citing 1MJN 

181; see §§ 1791, subd. (a), 1795.5.)  There is no dispute that from 

 
6  The Johnsons had “standing under the Song-Beverly Act” to 
assert violations of the Act that apply to used car buyers (see 
Kiluk, supra, 43 Cal.App.5th at p. 340, fn. 4), but not to assert 
the manufacturer buyback remedy, a claim only the McGills 
could bring.  
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at least 1970 through 1987 the Act did not provide a 

manufacturer repurchase remedy to buyers of used cars or used 

appliances.   

There is also no dispute that, to this day, section 1793.2, 

subdivision (d)(1) (the Act’s express warranty provision for other 

new products), does not require manufacturers to repurchase 

defective used refrigerators, washing machines, or other 

appliances, despite their decades-long transferrable warranties.  

(See Garcia, Best Refrigerator Warranties for Peace of Mind | 

Expert Reviewed (June 20, 2023) Architectural Digest  

<https://tinyurl.com/563vhhd9> [as of Aug. 19, 2023] [Sub-Zero 

offers a 12-year warranty; Frigidaire has a 10-year warranty]; 

Wolf, Samsung Doubles Washer Motor Coverage to 20 Years (June 

20, 2022) YourSource News <https://tinyurl.com/2kze5cy6> [as of 

Aug. 19, 2023]; see also Priest, A Theory of the Consumer Product 

Warranty (1981) 90 Yale L.J. 1297, 1322 [“General Electric, the 

largest manufacturer of air conditioners—offers ten-year 

extended coverage” and limitations of coverage to the original 

purchaser are rare]; id., at pp. 1337–1338 [chart showing most 

appliance warranties are transferrable].)  

The intent underlying Song-Beverly was to grant a right of 

replacement or repurchase relating to defective new products, not 

to force manufacturers to repurchase defective used products.  

That line drawing is reasonable and does not need to be justified 

here.  However, the arguments raised by amici also fail to show 

that the Act’s treatment of used cars undermines fundamental 

economic principles or the state’s economic policy interests.   

https://tinyurl.com/563vhhd9
https://tinyurl.com/2kze5cy6
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Amici raise an alarm about information asymmetry and 

adverse selection, claiming that “sellers of used cars have far 

better information about the quality of the vehicle than buyers.”  

(CCL Brief 30.)  They prove FCA’s point: the seller is the used car 

dealer, not the manufacturer.  In any event, amici misrepresent 

the article from which they quote, which discusses information 

asymmetry between used car dealers in the used car auction 

market.  (See CCL Brief 30, fn. 22, quoting Genesove, Adverse 

Selection in the Wholesale Used Car Market (1993) 101 J. of Pol. 

Econ. 644, 647 (hereafter Genesove).)   

The other sources cited by amici note that “consumer 

information is often quite poor about those products which are 

new.”  (Grossman, The Informational Role of Warranties and 

Private Disclosure About Product Quality (1981) 24 J.L. & Econ. 

461, 462, emphasis added).)  Consumers have much better 

information about used cars.  (See Chau & Choy, Let the Buyer or 

Seller Beware: Measuring Lemons in the Housing Market Under 

Different Doctrines of Law Governing Transactions and 

Information (2011) 54 J.L. & Econ. S347, S362 [“Carfax.com 

provide useful historical information about used cars”].)  At least 

one academic cited by amici argues there is no “serious problem” 

with information asymmetry in either the new or used car 

markets.  (See Schwarz & Wilde, Intervening in Markets on the 

Basis of Imperfect Information: A Legal and Economic Analysis 

(1979) 127 U.Pa. L.Rev. 630, 665.)  “[P]eriodicals devoted 

exclusively or partially to rating cars . . . are quite common”; the 

“large amount of available information in these markets, in 
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comparison to many other markets, suggests that the ratio of 

knowledgeable consumers to total consumers of cars and stereos 

may be high enough so that discrimination is not a serious 

problem.”  (Id., at pp. 665–666.)   

Even if used car dealers have better information than 

consumers, who have access to Carfax, Consumer Reports, and 

the like, that is why the sources cited by amici advocate imposing 

repair and disclosure duties on used car dealers, not repurchase 

obligations on manufacturers.  For example, Professor Burnham 

recommended the following approach to protect used car buyers:  

The burden should be placed on the seller to correct 
the defects before they result in a loss [¶] . . . [¶] [and] 
to disclose known defects [¶] . . . [so] informed 
consumers can make choices.  This results in a closer 
approach to free market conditions rather than an 
overly regulated economy.   

(Burnham, Remedies Available to the Purchaser of a Defective 

Used Car (1986) 47 Mont. L.Rev. 273, 333–334, fns. omitted.)  

That is exactly what California has done.  (See ABOM 18–19, 64–

65.)   

Amici also argue that the Opinion will harm “thousands” of 

California used car buyers, who “already paid [a] premium in 

reliance on their ability to enforce the warranty provisions in 

California.”  (CAOC Brief 12.)  But used car owners will be able 

to enforce their warranties.  (See pp. 60–63, post.)  To the extent 

amici suggest used car buyers select their cars understanding 

they will also be entitled to the Act’s manufacturer repurchase 

remedy, amici provide no evidence to support this fanciful 
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reliance claim, which would assume consumers are aware of the 

argument plaintiffs’ counsel are making in this case and are 

making financial decisions on the belief that the position will 

prevail.   

Finally, amici argue that the Opinion’s holding “would hit 

moderate and low-income consumers especially hard.”  (CCL 

Brief 40.)  Amici further assert that “Low-income households are 

also more likely to purchase their cars from a used car dealer.”  

(CCL Brief 41.)  But the evidence does not support amici.  

First, most used cars owned by this group are obtained in 

private transactions that are not subject to the Act’s protections 

anyway.  (See Klein et al., In the Driver’s Seat: Pathways to 

Automobile Ownership for Lower-Income Households in the 

United States (2023) 18 Transp. Rsch. Interdisc. Persp. 1, 3–4, 11 

(hereafter Klein) [only 38% of lower-income buyers purchased a 

used car from a dealership; “(informal) purchases from private 

sellers also represent an overwhelmingly high (78 %) share of 

purchases” from the lowest income households]; Pierce & 

Connolly, Disparities in the “Who” and “Where” of the Vehicle 

Purchase Decision-Making Process for Lower-Income Households 

(2023) 31 Travel Behav. & Soc’y 363, 367, § 4.3.2 [“over 50% of 

used vehicles were purchased from other sellers,” i.e., not from a 

dealer].)   

Second, most of the used cars that low-income individuals 

purchase from dealerships typically have no remaining balance 

on the manufacturers’ warranties anyway.  One study showed 

most used vehicles purchased at dealerships by lower-income 
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individuals were more than six years old.  (Klein, supra, at p. 5 

[Table 2. “Acquisition details by pathway”].)  Another showed 

that used cars that low-income individuals purchase from 

unaffiliated used car dealers are typically older model vehicles.  

(See Genesove, supra, 101 J. of Pol. Econ. at p. 650 [only 30% of 

an unaffiliated used car dealer’s inventory is less than 4 years 

old].)  And, the “high prices and consistently high demand for 

used vehicles” in recent years (CCL Brief 41–42) have made it 

even less likely that the used cars lower-income individuals can 

afford are still covered by the original manufacturer warranties.   

Third, many low-income individuals purchase used cars 

from a “Buy Here Pay Here” dealer.  (Klein, supra, at pp. 2, 5.)  

In those sales, the dealer must provide a warranty (§ 1795.51, 

subds. (a), (e)), which subjects that used car to the Act’s dealer 

repurchase remedy (§ 1795.5).   

Thus, it is far from clear that the great majority of low-

income used car purchasers would benefit from an expansion of 

the manufacturer repurchase remedy to retail sales of used cars 

with remaining balances of original manufacturer warranties.  

Further study of that issue is a matter for the Legislature, not 

this Court.   

D. Used car purchasers continue to have multiple 
avenues to enforce their warranties.  

FCA has explained the remedies that used car owners can 

pursue.  (ABOM 66–67.)  Amici puzzlingly argue that if used car 

buyers have to pursue Commercial Code remedies, those buyers 

will be “responsible for their attorney’s fees and costs in pursuing 
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the action, as well as potentially the defendant’s attorney’s fees.”  

(CLE Brief 16.)  It’s unclear why amici believe court litigation 

with an attorney is the only option given the alternate remedies 

available; why amici believe contingency fee counsel will be 

unavailable; or what law would shift defense fees to plaintiffs.   

Amici also reiterate the assertion advanced by plaintiffs 

that, if a used car buyer is excluded from the manufacturer 

repurchase remedy, he or she “gets no protection for a breach of 

warranty.”  (CAOC Brief 14; see CLE Brief 14 [“the subsequent 

consumer is left with no recourse”]; CCL Brief 3 [“warranties . . . 

issued with used vehicles . . . are illusory if they are deemed 

unenforceable under the Song-Beverly Act”].)   

Amici are wrong.  As explained in the Opinion and in 

Dagher, consumers can sue manufacturers for breach of warranty 

under the Commercial Code and the federal Magnuson-Moss law, 

which has its own fee-shifting provision.  (See Rodriguez, supra, 

77 Cal.App.5th at p. 222; Dagher, supra, 238 Cal.App.4th at 

pp. 928–929; see also ABOM 67; Comment, Consumer Warranty 

Law in California Under the Commercial Code and the Song-

Beverly and Magnuson-Moss Warranty Acts (1979) 26 UCLA 

L.Rev. 583, 667 [explaining that “the buyer may also rely on the 

U.C.C. to assert a ‘failure of essential purpose’ [which] would 

permit him to revoke acceptance for substantial defects and 

receive a full refund and, possibly, consequential damages”].)   

In addition, used car buyers can quickly resolve their 

warranty disputes in arbitration, where decisions in their favor 

are binding on the manufacturer.  (ABOM 67.)  As one of the 
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authorities cited by amici points out, “Most manufacturer’s 

dispute resolution mechanisms go well beyond the requirements 

of the Lemon Law.  Many manufacturers voluntarily agree to 

submit to mediation and arbitration disputes involving cars that 

are out of warranty.”  (Burnham, supra, 47 Mont. L.Rev. at 

p. 323.)  And, these programs often provide greater remedies than 

the Act.  (11MJN 911 [“The BBB AUTO LINE Program provides 

California consumers with broader coverage and greater 

remedies than those provided by the California Lemon Law.  In 

fact, the manufacturers’ voluntary exposure to replacement-

repurchase in AUTO LINE exceeds that of any repair/replace 

legislation in the country.”].)   

Arbitration should be encouraged.  As the Legislature, 

consumer groups, and government agencies have long 

understood, arbitration is an efficient and cost-effective 

alternative to litigation.  (9MJN 526 [amicus Consumer 

Federation of America has stated that manufacturer arbitration 

programs “provide a welcome alternative to lawsuits and our 

overloaded courts”]; 11MJN 859 [DCA: certified arbitration 

programs were designed to “avoid lawsuits”], 914 [California 

Attorney General: arbitration programs “avoid court battles for 

most consumers in lemon law cases”]; see 5MJN 951 [since 1982, 

the lemon law presumptions do not apply until the buyer first 

participates in a qualified arbitration program], 952 [§ 1793.2, 

subd. (e)(2) (currently § 1793.22, subd. (c))]; see also 3MJN 665 

[in 1987, the Legislature continued to encourage arbitration by 

excluding manufacturers with qualified arbitration programs 
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from civil penalty awards for nonwillful violations], 715 [§ 1794, 

subd. (e)(2) (currently same)].)  Arbitration benefits everyone 

(consumers, dealers, manufacturers, and the courts), except 

perhaps for attorneys who systematically drag out simple lemon 

law disputes for years to maximize fee awards.  (See Alliance 

Brief 23–24.)  

As one amicus (CARS) concedes, “[n]early all complaints 

about defective or dangerous vehicles are handled outside of the 

court system,” because “automakers and dealers make repairs, 

issue refunds, or provide replacement vehicles without being 

taken to court.”  (Dutzick, supra, at p. 1.)  In particular, “many 

Lemon Law cases are resolved through arbitration.”  (Id., at p. 

12.)  Such a result is exactly what the Legislature intended to 

encourage when they enacted the lemon law in 1982.  (See ABOM 

56–57, 67.)   
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CONCLUSION 

This Court should affirm the Court of Appeal and uphold 

the trial court’s judgment.  
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 Adverse Selection in the Wholesale Used
 Car Market


 David Genesove
 Massachusetts Institute of Technology


 This paper presents an empirical investigation of adverse selection
 in the wholesale used car market. New car dealers (who sell both
 new and used cars) differ from used car dealers (who sell only used
 cars) in the propensity to sell trade-ins on the wholesale market.
 Models of adverse selection suggest that the dealer type that sells a
 higher proportion of its trade-ins on the wholesale market will sell,
 on average, cars of higher quality and receive in return a higher
 price. A survey of dealers' wholesale behavior and prices collected
 at a wholesale auction are used to test this prediction. I find weak
 evidence for adverse selection.


 I. Introduction


 You are offered, by each of two individuals, an apple. The two apples


 appear identical. The sellers, however, differ: seller A hates apples
 and has inherited an orchard filled with apple trees; seller B loves
 apples and is endowed with an orchard scarce in apple trees. From
 whom will you buy?


 In the canonical, perfect information market for apples you would


 be indifferent. The two objects are the same commodity; what do the


 This is a revision of a chapter of my dissertation, "Coconuts, Lemons and Pies:
 Search, Adverse Selection and Bargaining in the Wholesale Used Car Market." Fund-
 ing from Princeton University's John M. Olin Program for the Study of Economic
 Organization and Public Policy, the Sloan Foundation, and the Social Sciences and
 Humanities Research Council of Canada is gratefully acknowledged. Thanks to Jim
 Lacko and the Federal Trade Commission for use of the 1979 survey. I owe special
 thanks to the officers of the auction house, whose cooperation was essential to this
 work.


 [Journal of Political Economy, 1993, vol. 101, no. 4]
 ? 1993 by The University of Chicago. All rights reserved. 0022-3808/93/0104-0009$01.50
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 characteristics of the sellers matter? But the market for "lemons" is
 different. Say, then, that there is some attribute of apples that is not
 discernible to the buyer at the time of purchase, but of which the
 seller is fully informed. Some apples are good, some bad; and though
 the seller can tell them apart, the buyer cannot. From whom would
 you buy now?


 It is in the interest of both sellers to sell all their bad apples on the
 market, to obtain in return apples of a quality whose average is that
 of all apples traded, or the monetary equivalent. Seller A, having
 more apples than he wants, will sell some of his good apples as well.
 Seller B has no reason to sell good apples, not having enough of them
 as it is. He sells only to take advantage of the buyer's ignorance. We
 should expect, then, that at any given price A will offer apples that,
 on average, are of higher quality than those of B and will offer a
 higher fraction of his crop as well. An equilibrium in which the final
 price reflects the average quality of the good traded will have apples
 offered by A selling at a higher price than those of B.


 These observations suggest a test for adverse selection. Where sell-
 ers differ according to some recognizable type, the type that has a
 greater propensity to sell will obtain a higher price for observably
 identical goods, if adverse selection is prevalent in the market. I apply
 this test to the wholesale used car market by comparing the difference
 in the fraction of trade-ins sold wholesale to the difference in price
 received at a wholesale auction, by model year, for two types of sell-
 ers: new car dealers, who maintain, in addition to their used car
 business, a new car dealership franchise; and used car dealers, who
 retail used cars only. Prices were obtained in visits to an auction dur-
 ing the summer of 1989; estimates of the propensity to sell wholesale
 come from a survey of dealers in a 150-mile vicinity of the auction
 in the fall of that same year.


 Previous work on adverse selection in used vehicles includes papers
 by Bond (1982, 1984), who compared the frequency of maintenance
 of trucks purchased new and trucks purchased used; and Lacko
 (1986), who considered the difference in (owner-reported) quality of
 cars purchased from friends or relatives and cars purchased through
 newspaper ads. Both found evidence of adverse selection among
 older vehicles only. Work on other "lemons" markets includes
 Greenwald and Glasspiegel's (1983) analysis of the New Orleans slave
 market and Gibbons and Katz's (1991) comparison of the subsequent
 wages of workers displaced by plant closings and other causes.


 The remainder of the paper is organized as follows. Section II
 describes the wholesale used automobile market. Section III examines
 whether the theoretical conditions for a lemons market exist in this
 market. Section IV compares new car dealers to used car dealers.
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 Section V sketches a model of adverse selection in this market. Section
 VI presents the dealer survey, Section VII the auction data, and Sec-
 tion VIII the estimates of the price differentials, along with the other
 coefficients of a hedonic equation. Section IX is a brief conclusion.


 II. The Wholesale Used Car Market


 Wholesale auto auctions,' which on the buyers' side are limited to
 dealers and on the sellers' side to dealers and owners of large fleets,
 serve mainly as a means by which dealers can adjust the composition
 of their stock of used cars. Having a well-balanced inventory of cars
 is viewed as good business practice in the used car industry. However,
 dealers obtain much of their stock as trade-ins from their customers.
 The auction provides a market in which a dealer can, in effect, trade
 one car for another and thereby transform the portfolio of cars re-
 ceived as trade-ins to one nearer to his retail needs, a process known
 as stock management. One big Edgeworth box, the auto auction is
 probably as close as one can get to the idealized Walrasian exchange
 economy, if information is symmetric in this market. But if it is not,
 then the opportunity to use the auction not only as a place of ex-
 change but also as a dumping ground for "lemons" must necessarily
 arise.


 Cars are traded in the following manner. Prior to the bidding, the
 car is parked outside, where potential bidders can examine its exte-
 rior. They are prohibited from opening the doors or raising the hood.
 Mileage and options are chalked on the car's windows. When the car's
 turn approaches, it is driven into the appropriate lane and then,
 before bidding is concluded on the previous car, driven up to the
 auction block. Now the hood is raised and dealers are permitted to
 enter the car. There is time to check the odometer, to ensure that
 the air conditioner works (but, in the summer months at least, not
 the heater), and to take a look at the running motor. But there is no
 opportunity to test the brakes or any number of other things that a
 consumer might check out in a drive around the block. (And I have
 heard engines fail in the middle of the bidding; perhaps this was no
 surprise to the bidders, but anyone who has brought a car with a
 worrisome noise into the shop to be fixed, only for the engine then


 1 There are about 300 wholesale auto auctions in the United States and Canada
 (personal correspondence from Bernard Hart [1989]), with combined sales in 1987
 of over $20.4 billion or 5 million vehicles (cars and pickup trucks). By comparison,
 approximately 16 million used cars were sold retail in 1986 (Hertz Corp.). Until 1980,
 most auctions were independent. Since then, there has been an astonishing growth in
 the three major chains, each now including about 20 auctions, among them the 10
 largest auctions (Thomas 1987).
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 to run smoothly, knows that one quick glance under the hood does
 not reveal all.)


 On top of the auction block stands the auctioneer and, beside him,
 the seller, who under the rules of the auction must be present. The
 auctioneer announces any major defects in the car, of which the seller
 has informed him. Bidding is oral and ascending. When bidding will


 go no higher, the seller is asked to accept or reject the winning bid.
 About 60 percent of the time he accepts.2 The car will have been
 driven away before the bidding is concluded. From the time it arrived
 at the auction block until the time it is driven away, a minute and a
 half will have passed.


 III. Adverse Selection


 The following conditions are necessary for a market to exhibit ad-
 verse selection in the sense of Akerlof (1970): (1) At the time of sale,
 one side of the market is better able to discern the quality of the good
 than the other. (2) Both buyer and seller value quality. (3) Price is
 not determined by the (more) informed party. (4) Extratrading insti-


 tutions, such as warranties and reputations, do not fully eliminate
 uncertainty over quality.


 In this market, the seller is clearly better informed than the buyer.
 The time allotted to bidders to examine the car is very short, whereas
 the seller has ample time to examine the car on his lot. Also, the
 seller may have serviced the car before receiving it in trade from the
 consumer and, thus, may be familiar with its history.


 That both buyer and seller value quality is less obvious. Dealers'
 demand for quality is derivative: dealers care about quality only to
 the extent that consumers both care about quality and recognize it.
 Consider the extreme case in which consumers cannot discern quality


 at all. Then any given dealer will obtain the same price from a con-
 sumer for a good car as for a bad car. As this will be true for all
 dealers, all participants at the auction will value good and bad cars
 equally.


 For dealers to care about quality, there must be either a long-term
 relationship between dealer and consumer or some chance that flaws


 overlooked at the auction will be subsequently noticed by a consumer
 on the lot. The latter is possible given the speed of transaction at the
 auction. The former is embodied in warranties and reputation. If
 consumers are more risk averse than dealers, dealers will offer con-


 2 The acceptance/rejection decision is interpreted in Genesove (1993) as seller search.
 Sometimes bargaining between the seller and the high bidder follows a rejected win-
 ning bid, but rarely does it end in trade.
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 sumers a more complete warranty than that offered by the seller at
 the auction (really, the recourse to arbitration over selected items
 within an hour of the bidding). Thus, even if the consumer were
 completely unable to observe quality at the time of purchase, the
 quality of the car would still determine the dealer's profit. In this
 case, the "quality" of a car to a dealer would be the expected savings
 on repair costs under the warranty. In fact, the survey by the Federal
 Trade Commission (FTC) described below indicates that one-third of
 purchases of used cars from dealers are accompanied by a warranty.
 A similar argument could be made where dealers form valuable repu-


 tations in the retail markets; there, "quality" is the expected value of
 repeat sales.


 The third condition arises from theoretical work that argues that


 seller-announced prices might signal quality, even perfectly as in a
 separating equilibrium, and thus alleviate the adverse selection prob-
 lem (Wilson 1980; Wolinsky 1983). Clearly, a reserve bid at an auction
 would serve a similar function: sellers who set a high reserve bid


 would signal their unwillingness to part with the good and thereby
 indicate the good's quality. But bidding is "without reserve" at this
 and most other auto auctions. The seller has the opportunity to reject
 the winning bid, but since this follows the bidding, the winning bid
 will be determined independently of the seller and the seller's private
 information.


 Heal's (1976) early criticism of Akerlof's paper was that markets
 characterized by the first three conditions would give rise to reputa-
 tions, and sellers would decline to take advantage of buyers' igno-
 rance in order to protect their long-term interest. Many of the dealers


 are indeed regulars. But many, also, are not;3 and for reputation to
 work, there must be regulars on both sides of the market. Also, the
 auction is large enough, and the attending dealers sufficiently diverse
 in their ethnicities, that both economic and social sanctions may prove
 difficult for buyers to apply against the offending seller.


 The practice of "selling by if" provides stronger evidence of reputa-
 tion. The standard requirement that the seller attend the bidding is
 occasionally set aside, should the seller be engaged elsewhere, notably
 in offering another car on a different lane. The seller is then permit-
 ted to "sell by if": bidding is held in his absence, and when he is free
 of his other duties, he is told the winning bid and, as usual, either
 accepts or declines. But in this case the buyer, too, can reject the


 3 Evidence is provided by reaction to my transcription of prices. This so worried the
 dealers during a single visit to a much smaller auction that the auction owner felt
 constrained to introduce me and explain my purpose at the end of bidding. In contrast,
 not until after several visits to the large auction discussed here did members start
 questioning me.
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 winning bid. Since the only difference to the buyer between this prac-
 tice and the normal one is knowledge of the seller's identity, this
 strongly suggests that reputation plays some role in this market.


 The auction house maintains an arbitrator on site, whose ruling is


 final. The arbitration system itself attests to the inability of dealers to
 perfectly evaluate the car at the time of sale. If it were to fully certify
 the quality of the car, there would, of course, be no remaining prob-
 lem of asymmetric information in the wholesale market. But arbitra-
 tion deals with the grossest deceptions only. Grounds for rejection
 are generally limited to undeclared prior use (as a taxi, police, or
 rental car) or undeclared gross defects, such as inoperative brakes.
 Defects in less essential components, such as the steering, springs
 and shocks, accessories, alternator, starter, distributor, carburetor,
 transmission, and the like, cannot be addressed by the arbitrator.
 Also, any complaints must be brought to the arbitrator within an hour
 of purchase. As the auction house also forbids test driving on its lot
 and as the buyer may have other commitments (such as selling a
 different car) in that hour, this may prove to be a true constraint.
 The auction house's coercive power is its ability to exclude dealers
 from future participation at the auction, and casual observation re-
 veals that it uses that power.4


 Although one might argue that those flaws not covered by arbitra-
 tion must be unimportant, the substantial variation of coverage be-
 tween auction houses suggests otherwise. Grieve (1983) concluded


 that of two Chicago wholesale auto auctions located 5 miles apart,
 prices at the auction with the more inclusive arbitration system were,
 on average, 3 percent higher. Since the grounds for arbitration at
 the less inclusive auction are similar to those of the auction reported
 here, Grieve's finding indicates that there are attributes of cars, unob-
 servable to bidders but not covered by the arbitration system, that
 dealers yet care about.


 No warranties are provided by either the auction house or the


 seller, although there have been indications in the press that auction
 houses may begin to offer them.


 Akerlof's (1976) response to Heal conceded that such extracompet-
 itive institutions as these would arise in the presence of asymmetric
 information, but noted that they would not "return the economy to
 competitive equilibrium, in which rewards are solely dependent on
 technical productivity" (p. 503). An alternative response is that the


 4 The clerk at each auction block has a list of some 30 or 40 dealers who have been
 excluded from the auction. As there are grounds for exclusion other than nonadher-
 ence to the arbitrator's ruling-such as credit default or bringing a retail customer to
 the auction-I cannot be sure of the frequency of exclusion for the first cause.
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 question of whether these institutions do suffice to rid the market of
 such behavior completely is primarily an empirical one (Bond 1982).
 Clearly, these institutions exist at wholesale auto auctions. Their mere
 presence suggests that quality is difficult to determine. What remains
 to be seen is whether they do, indeed, suffice to rid the market of
 adverse selection completely, so that the same average quality that
 would appear in a world of perfect information is traded in the
 market.


 IV. New Car Dealers and Used Car Dealers


 The test for adverse selection requires that each seller belong to one
 of at least two types and that a seller's type be known to the market.
 In this market, sellers may be divided between new car dealers
 (NCDs) and used car dealers (UCDs).5 Sellers in the first group main-
 tain, in addition to their used car business, a new car dealership fran-
 chise; those in the second group retail used cars only. But the two
 types differ with respect to the used car business as well. First, they
 face different retail demand curves. For NCDs, the used car trade
 acts primarily as a substitute for the new car trade, when economic
 conditions cause new car purchases to be depressed (1988 economic
 survey by the National Automobile Dealers' Association [NADA]).
 When the purchase of a new car seems prohibitively costly to their
 customers, NCDs will offer them a used car instead. Thus NCDs are
 likely to specialize in those used cars that are close substitutes for new
 cars.


 Columns 1-3 of table 1 show the distribution of consumer pur-
 chases of used cars by model year and type of seller from a December
 1979 national telephone survey.6 Nearly 60 percent of NCD used cars
 sold are no more than 4 years old (1976-79), whereas only 30 percent
 of UCD sales fall into this category. Only 10 percent of NCD cars
 sold are more than 7 years old; a third of UCD cars sold are this old.
 For comparison, column 3 provides the model year distribution for
 private sellers. The hierarchy of markets is clear: NCDs specialize in
 late-model cars, UCDs sell cars that are 2 or 3 years older, and the
 oldest cars are left to the private market.


 Second, NCDs and UCDs differ in the composition of trade-ins


 5 Large-fleet owners sell their cars in a separate lane and are not included in the
 auction sample. The validity of the empirical test requires that seller types do not
 differ, a priori, according to the distribution of the unobservable attributes of the car,
 whereas it is likely that rental and company fleet cars are driven and maintained
 differently from consumer-owned cars.


 6 Details of the survey methodology are given in Bureau of Social Science Research
 and Seznowitz (1982). The survey was undertaken on behalf of the FTC.
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 TABLE 1


 DISTRIBUTION OF CONSUMER PURCHASES AND TRADE-INS OF USED CARS IN 1979


 CONSUMER


 CONSUMER PURCHASES TRADE-INS


 NCD UCD Private NCD UCD NCD* UCD*
 MODEL YEAR (1) (2) (3) (4) (5) (6) (7)


 1979 7.46 1.34 1.34 3.00 2.56 - 1.49 .47
 1978 18.81 9.40 5.34 7.83 .00 - 1.40 ...
 1977 14.63 9.40 5.53 11.52 5.13 - .27 - .80
 1976 19.10 11.41 6.11 12.90 5.13 -.48 -1.12
 1975 10.45 11.41 5.73 11.52 5.13 .09 - 1.12
 1974 10.15 8.72 11.83 11.75 17.95 .14 .51
 1973 8.06 16.11 9.54 12.90 15.38 .38 - .05
 1972 3.88 12.08 8.59 10.60 15.38 .63 .21
 1971 2.69 6.71 7.25 6.45 10.26 .58 .35
 1970 2.09 4.03 8.40 3.23 2.56 .35 .39
 < 1970 2.71 9.39 31.33 8.30 21.52 .67 .56


 Total 100.00 100.00 100.00 100.00 100.00
 Number 335 149 524 439 39


 * Col. 6 is 1 - (col. l/col. 4); col. 7 is 1 - (col. 2/col. 5).


 received from retail customers. As columns 4 and 5 show, trade-ins
 to NCDs are concentrated among the late-model cars, and trade-
 ins to UCDs among the older cars. A third of trade-ins that NCDs
 receive, but only 13 percent of those that UCDs receive, are no more


 than 4 years old.


 Which type of dealer is more disposed to sell in the wholesale mar-
 ket? If all cars were ultimately obtained from consumer trade-ins and
 then retailed to consumers, and the size of a dealer's trade-in stock
 were equal to his retail trade, then the amount of net wholesale sales
 would simply be the difference between trade-ins and retail sales.
 Expressed as a percentage of trade-ins received, net wholesale sales
 for NCDs and UCDs are shown in columns 6 and 7, respectively.
 (Negative values indicate net purchases.) These figures suggest that
 both dealer types are net buyers of late-model cars from the wholesale
 market,7 but whereas UCDs are net buyers of older cars as well, NCDs
 are net sellers of these cars. Thus both types are on the same side of
 the market for late model years but on opposite sides for early model
 years. This suggests that the behavior of the two types will differ
 more for older cars. Given the small sample size of purchases and


 7 No adding-up constraint is violated here. All dealers are net purchasers of late-
 model cars from the fleet companies and net sellers of much older cars to non-U.S.
 consumers.
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 TABLE 2


 TRADE-INS RECEIVED ANNUALLY (Dealer Survey)


 Size of Retail Sales


 (Used Cars) NCD UCD


 < 100 cars 3 34
 100-300 19 5


 300-600 14 1
 > 600 6 0


 Total 42 40


 trade-ins for UCDs, it is difficult to be more conclusive than that. I
 shall be able to say more with dealers' responses to questions about
 their propensity to sell on the wholesale market, which are presented
 in Section VI.


 Third, NCDs and UCDs differ in the source of their used cars. In


 the FTC survey, consumers traded in 39 cars to UCDs but purchased
 149 cars in return. Even if all trade-ins were retailed by the dealer


 who received them and not sold wholesale, trade-ins could therefore
 account for no more than 26 percent of UCDs' retail stock. Some


 automobiles are obtained from one-sided sales by consumers to deal-
 ers, and the FTC reports 30 such sales to UCDs.8 The remaining
 54 percent of UCDs' retail stock must come from firms, whether as
 trade-ins or in one-sided sales, or wholesale purchases, whether di-
 rectly from other dealers or through brokers or auctions. In contrast,
 NCDs obtain 69 percent of their used car stock from trade-ins (1988
 NADA economic survey).9


 Finally, NCDs typically have a larger used car business. As table 2
 indicates, 85 percent of UCD respondents in the dealer survey
 claimed yearly trade-ins of fewer than 100 cars; only one of 40 re-
 ported more than 300 cars. In sharp contrast, only 7 percent of NCDs
 reported receiving fewer than 100 cars, whereas 45 percent had more
 than 300 trade-ins. Supporting evidence comes from the 1987 Retail
 Census, which reports that all NCD, but only a third of UCD, estab-
 lishments had employees. Of those UCDs with employees, the aver-


 8 Such sales are undercounted since dealers, when purchasing from consumers who
 have placed newspaper ads, will often not reveal themselves as professionals. However,
 dealers who engage in such "curbstoning" are generally unlicensed (Jenny King, Auto-
 motive News, various issues) and thus ineligible to trade at the auction.


 9 They receive 52 percent on sales of new cars and 17 percent on used. The re-
 maining sources are auctions, both dealer consignment and fleet sales (12 percent),
 brokers' wholesale (8 percent), street purchases (7 percent), and company cars (4
 percent).
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 age number was 3.7, compared to 33.2 for NCDs. The lack of a new
 car trade for UCDs explains part of this. Yet the used car trade
 accounts for 40 percent of NCDs' retail unit sales (Wards) and 22
 percent of their sales (NADA). If employees are apportioned ac-
 cording to unit sales, the average NCD would have 13.3 employees
 in its used car business and, if according to dollar sales,'0 7.3. Further-
 more, while the Retail Census reports one and a half as many UCDs


 as NCDs, more than twice as many respondents in the FTC study
 reported purchasing their used car from an NCD as from a UCD.


 Thus NCDs and UCDs differ in the model year composition of


 both their retail trade and their trade-in stock, the source of their
 retail stock, and the size of their trade. Of these, the last is unlikely
 to have much of an effect on the degree of adverse selection. The
 source of the retail stock is surely important: if the wholesale market
 is tainted by adverse selection and UCDs, denied the trade-ins of new
 car purchasers, purchase mostly from this market, then the wholesale
 buyer might not unreasonably surmise that a car offered by a UCD
 will have originated there and therefore will be of inferior quality.
 This is reason enough to suspect that UCDs will receive a lower price
 on the wholesale market. But I have no information on the relative
 importance of the wholesale market as a source of used cars by model
 year. For this reason, the model sketched below focuses on the rela-
 tive composition of the retail demand and trade-in stocks.


 V. Theory


 A dealer receives a stock of used cars in trade-ins. There are a finite
 number of types into which a car may be classified according to its
 observable attributes. Consider one such type.


 Cars may be either sold at the auction or retained for retail sale to
 consumers. Quality is observable by the final retail consumers, but
 not by bidders at the auction. Consumer demand for cars is inelastic,
 such that the dealer may sell up to r cars of the given type to consum-
 ers but no more. The return to the dealer of holding a car with the
 intention of selling to a consumer is its quality, if the dealer is not
 already overstocked in cars of that type. Otherwise, the return is zero.
 The dealer's optimal behavior is the following: sell any car whose
 quality is less than the wholesale auction price; if the number of
 remaining cars exceeds r, sell the excess, selecting the worst among
 these as well.


 10 The second measure understates the difference between NCDs and UCDs by
 apportioning all the UCD employees to the used car business and none to parts and
 services, which makes up 13 percent of NCDs' sales (NADA).
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 Bidders are assumed to know the average quality of cars offered
 by each type of seller at the auction. They value exactly as sellers do:
 a car is worth its quality if the bidder is understocked in that car, and
 zero otherwise. The expected value of a car to a bidder is therefore
 either zero or the average traded quality; as the winning bid is deter-
 mined by the valuation of the second highest bidder, for a large
 number of bidders the winning bid will be the average traded quality.


 In equilibrium, price equals the average quality forthcoming at that
 price:


 f EjzIF(z): <wjwdG-(w)
 = ZfwdG(w) , i= NCD, UCD, (1)


 where X max{F(P-), (S - r)/S}, S is the common size of the trade-in
 stock, F is the quality distribution of trade-ins, and G- is the (equilib-
 rium) distribution of w. It is nondegenerate because, among dealers
 of a given type, the need for stock management, represented by
 (S - r)/S, varies. The equilibrium prices will differ between the two
 types because the distribution of stock management needs differs
 between them. By (1), new car dealers will obtain a premium (dis-
 count) if and only if they sell a higher (smaller) proportion of their
 trade-ins wholesale.11


 In the absence of stock management, dealers would sell only to take
 advantage of bidders' ignorance. No equilibrium could then exist, for
 it is impossible, simultaneously, for buyers to pay according to the
 average quality offered and sellers' offered quality to be all of value
 less than the buyers' payment. For there to be an equilibrium, there
 must be some other motive for trade; buyers must value the good
 more than sellers do. In models of financial markets under asymmet-
 ric information, equilibrium is assured by liquidity traders, who value
 holding stock less than others do. In Gibbons and Katz (1991), work-
 ers acquire firm-specific capital. Here I assume that car dealers can
 sell only a limited number of cars of a given type. Since the composi-
 tion of trade-ins does not perfectly match the composition of the
 retail trade, "excess" trade-ins are valued less by the dealer than by
 the market.


 With stock management, an equilibrium is ensured.'2 There is no


 " In general, one needs to know GNCD, GUCD, and the shape of F to predict the sign
 of the NCD premium. The survey of car dealers provides us with the first two; the last
 is unnecessary when GNCD weakly stochastically dominates GUCD, as the next section
 shows to be true.


 12 Say that quality is distributed on [1, h]. When price equals 1, some dealers still sell
 in order to manage their stock, so average traded quality exceeds 1. Conversely, when
 price equals h, selling wholesale dominates the option of retaining the car for sale to
 consumers. So dealers sell all their cars there, and average traded quality is less than
 h. Under the appropriate continuity assumptions, an equilibrium must exist.
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 guarantee that it is unique. However, the test for adverse selection
 does not require uniqueness. It examines the structural relationship
 between price and the proportion of trade-ins sold wholesale, given
 in (1), which must hold whatever the equilibrium.


 VI. A Survey of Automobile Dealers


 This section reviews a brief survey of automobile dealers listed in the
 Yellow Pages of communities within a 150-mile radius of the auction.
 The questionnaire was mailed to 362 dealers, of whom 153 were
 NCDs and 209 were UCDs. Thirty surveys were returned undeliv-
 ered: eight from NCDs and 22 from UCDs. Of the remaining dealers,
 83 responded in part or in full. Of the respondents, 43 were NCDs
 and 40 UCDs, so that the response rate of dealers who actually re-
 ceived the survey was 30 percent for NCDs and 21 percent for UCDs.


 The questionnaire asked the dealers to indicate the proportion of


 their trade-ins they sold on the wholesale market, by model year.
 "Wholesale" was defined in the questionnaire as sales to "other deal-
 ers, auctions, [and] wholesalers." Table 3 aggregates the responses.
 These numbers incorporate the answers of all respondents, including
 those who provided answers for certain model years only. The pre-
 sumption is that those who did not indicate a proportion for a certain
 model year received no, or few, trade-ins of that vintage,'3


 Table 3 suggests that the NCD distribution (weakly) stochastically
 dominates the UCD distribution for all model years older than 1988.
 That is, for model years 1984-87 and pre-1984, a higher fraction of
 NCDs than UCDs reported selling any given proportion or more of
 their trade-ins wholesale.


 A second feature of the data is the increasing disparity between
 the NCD and UCD distributions with the age of the car. This is most
 evident in the proportion of dealers who sell less than 20 percent of
 their trade-ins wholesale. In every model year, a higher fraction of
 UCDs than NCDs fall into this category. But the difference between
 the two is greater with each year: from 2 percent for 1988 cars to 40
 percent for pre-1984 cars. Chi-squared tests (with four degrees of
 freedom) for the homogeneity of the two samples are reported in
 column 8 of table 3. The test fails to reject rather dramatically for
 1988 and 1987, yields a p-value between .6 and .7 for 1986, and
 strongly rejects for 1985 and older.


 Third, within each type and for the most part, the later model year


 13 With one exception, those who failed to answer certain questions did so for a
 range of years only, providing answers for the late- but not the early-model cars or
 vice versa. This pattern suggests the interpretation given to missing responses.
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 distributions stochastically dominate the earlier ones. Dealers of both
 types are retaining a higher proportion of their late-model trade-ins
 than early-model trade-ins. This is not surprising, given the large
 supply of late models from fleet owners, particularly the rental car
 companies.


 Fourth, it is clear that the growing difference between the distribu-
 tions of the two types is attributable more to changes in the NCD
 distribution across model years than to changes in the UCD distribu-
 tion. Between the 1988 model year and pre-1984, the fraction of
 UCDs selling less than 20 percent of their trade-ins wholesale is cut
 by a third, but that of NCDs by almost 90 percent. Similarly, while
 the fraction of UCDs selling 80 percent or more of their trade-ins
 wholesale is little changed between these two model years, the fraction
 of NCDs in this bracket increases fivefold.


 The mean proportion of trade-ins sold wholesale, calculated under
 the assumption that the proportion is distributed uniformly within
 the brackets, is reported in column 7 of table 3. For UCDs, it bears
 a U-shaped relationship with age. For NCDs, it clearly increases with
 the model year. The t-statistic for the difference in the means is insig-
 nificant for 1988 and 1987 but is significant for 1986 and strongly
 significant for the remaining years. Employing the median as the
 measure of location requires no auxiliary distribution assumption.
 For every model year, at least half of the UCDs report a sale propor-
 tion of no more than .2. The median for NCDs, though for 1988 and
 1987 also estimated as less than .2, clearly increases with the age of
 the car, so that by the pre- 1984 distribution it lies somewhere between
 .6 and .8.


 To summarize: First, NCDs sell a higher proportion of their trade-
 ins on the wholesale market than UCDs do; second, for both dealer
 types, the older the car, the greater the propensity to sell it on the
 wholesale market; and third, this proportion grows much more
 quickly with age for NCDs, so that the difference between the two
 types increases with the age of the car.


 The prediction for wholesale prices is therefore (1) that NCDs re-
 ceive a higher price for model years 1984 and 1985, (2) that among
 these model years the premium increases with the age of the car, and
 (3) that both dealer types receive the same price for 1988 and 1987
 cars.


 VII. Prices from a Wholesale Auto Auction


 To test these predictions, the winning bids on 893 automobiles con-


 signed for sale at an auto auction were gathered in the summer of
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 TABLE 4


 MEANS (and Standard Errors)


 Full
 Sample 1988 1987 1986 1985 1984


 Sample size 893 34 170 294 218 177
 Bid 3,742 6,694 4,641 4,055 3,237 2,414


 (2,029) (3,685) (1,869) (1,817) (1,653) (1,174)
 LNBID 8.07 8.67 8.36 8.20 7.93 7.65


 (.60) (.53) (.43) (.49) (.61) (.58)
 Red Book 6,018 9,304 7,289 6,479 5,496 4,041


 (2,432) (3,228) (2,121) (2,197) (2,040) (1,505)
 LNRBOOK 8.62 9.09 8.85 8.72 8.54 8.24


 (.42) (.31) (.29) (.33) (.39) (.37)
 NCD .14 .12 .07 .14 .17 .16
 ONE-OWNER .16 .06 .12 .18 .17 .18
 Mileage:
 MILES 58 35 50 55 64 69


 (20) (21) (20) (19) (17) (16)
 LNMILES 3.98 3.33 3.82 3.94 4.11 4.20


 (.44) (.75) (.48) (.40) (.30) (.27)
 MILES100 .06 * .02 .04 .10 .09


 Condition of sale:
 AS-IS .12 .12 .12 .12 .10 .14
 LISTEN .08 .12 .12 .12 .02 .05
 TITLE .08 .06 .04 .10 .12 .07
 SOLD .59 .41 .52 .61 .56 .68


 1989.14 Characteristics of the car as well as the condition of sale and
 the auctioneer's comments were also recorded.


 Table 4 reports the means of the variables. The average winning
 bid is $3,742. Given the great number of different models sold at
 the auction, constructing a hedonic in the usual fashion is infeasible.
 Instead, the car's make, model, body style, and model year are
 matched to the appropriate "average wholesale value" in the Automo-
 bile Red Book. At $6,018, the average Red Book value is clearly much
 larger than the average winning bid. The difference reflects the pub-
 lisher's "estimated reconditioning costs" necessary to make the car
 ''ready for resale" (to consumers).


 Thirteen and a half percent of the cars were declared as offered
 by a "new car dealer," either announced by the auctioneer or chalked
 on the rear or side windows of the car. Note that the theory predicts
 that cars may fetch a different price according to the identity of the
 seller, only when the buyer can condition on the seller's identity. The


 14 Cars of vintage as old as the 1970s were consigned at the auction. I restricted my
 attention to those sold through two specific lanes and, thus, model years 1984-88.
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 variable of interest is therefore not cars sold by NCDs, but cars known


 to be sold by NCDs, and this is what I measure here.
 "One-owner car" is likewise either declared by the auctioneer or


 written on the window, and indicates that the consumer who traded
 in the car was the original owner. It is likely that there is some mea-


 surement error here, for it is difficult to believe that only 6 percent
 of 1988 cars had had only one previous owner. Possibly "one-owner
 car"~ status is taken for granted for very late model cars.


 The variable MILES is the number of miles (in thousands) on the
 odometer. Because many cars cannot report mileage beyond 99,999
 miles, all cars with mileage beyond this must be so declared. For such
 cars, MILES100 take the value one and LNMILES (the logarithm of
 miles) is set equal to zero; otherwise MILES100 is set equal to zero.


 The variables AS-IS and LISTEN refer to the arbitration system
 under which the car is sold and are mainly determined by model year


 and the physical condition of the car, for the auction insists that cars
 with serious defects be sold under these less inclusive systems (AS-IS
 is the less inclusive system). The variable TITLE indicates that the
 seller does not have the title to the car on hand (usually because it is
 being held by a financing company that has a lien on the car [Thomas
 1987]) but is committed to making it available to the buyer within a
 few days' time.


 VIII. Estimating the NCD Premium


 Table 5 presents estimates from the regression of the log winning
 bid on car attributes. Although I argue that the premium on an NCD
 car should differ by the model year, it is nonetheless instructive to
 see what restricting the premium to be equal across all years would
 imply. Column 1 indicates that new car dealers obtain a 3 percent
 increase over used car dealers, or about $115 at the mean price. But
 the coefficient is insignificant.


 It is interesting to note that the increment received for a one-owner


 car is 9 percent ($330 at the mean price) and is significant at the 1
 percent level. This may itself be an indication of adverse selection in
 the retail used car market. Call the average quality of cars sold in
 period 1 Q. As the quality of cars retained by consumers in that same


 period will exceed Q, so will the quality of one-owner cars offered in
 the second period. But the twice-sold car will be adversely selected
 from cars sold in the first period and so will have an average quality


 less than Q. Thus the quality of a one-owner car will exceed that of
 a twice-sold car. The argument is developed for the labor market in
 greater detail in Greenwald (1986).


 The remaining variables have the expected signs. The coefficient
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 TABLE 5


 ORDINARY LEAST SQUARES ESTIMATES


 Dependent Variable: LNBID


 1 2 3


 Intercept -1.35 -1.31 -1.34
 (.30) (.30) (.30)


 LNRBOOK 1.18 1.17 1.18
 (.03) (.03) (.03)


 NCD .03
 (.04)


 NCD x 1988 .10 .10
 (.17) (.17)


 NCD x 1987 -.08 -.09


 (.10) (.09)
 NCD x 1986 -.02 -.01


 (.06) (.06)
 NCD x 1985 .04 .004


 (.06) (.07)
 NCD x 1984 .17 .14


 (.07) (.08)
 ONE-OWNER .09 .09


 (.03) (.03)
 ONE-OWNER x 1988 .11


 (.24)
 ONE-OWNER x 1987 -.05


 (.08)
 ONE-OWNER x 1986 .06


 (.06)
 ONE-OWNER x 1985 .16


 (.07)
 ONE-OWNER x 1984 .15


 (.07)
 WEEK -.006 -.006 -.006


 (.004) (.004) (.004)
 Order:
 ORDER .91 .91 .90


 (.30) (.30) (.30)
 ORDER2 - 1.37 - 1.38 - 1.37


 (.56) (.56) (.56)
 ORDER3 .58 .59 .58


 (.30) (.30) (.30)
 Mileage:
 LNMILES -.21 -.21 -.21


 (.03) (.03) (.03)
 MILES100 - .94 - .95 - .96


 (.13) (.13) (.13)
 Conditions of sale:
 AS-IS -.17 -.16 -.16


 (.05) (.05) (.05)
 LISTEN -.10 -.11 -.11


 (.05) (.05) (.05)
 TITLE -.04 -.05 -.05


 (.04) (.04) (.04)
 Model year:
 1988 -.07 -.09 -.09


 (.06) (.07) (.07)
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 TABLE 5 (Continued)


 1 2 3


 1987 -.01 -.01 -.001
 (.03) (.03) (.04)


 1985 .002 .01 - .02
 (.03) (.04) (.04)


 1984 .10 .07 .06
 (.04) (.04) (.04)


 R2 .71 .71 .71
 Mean squared error .11 .10 .10


 on LNRBOOK differs significantly from one, suggesting that
 LNRBOOK provides only an imperfect cardinal rating. When an-
 other published hedonic (Automotive Market Report, 1989) is used in-
 stead of the Red Book figures, the resulting coefficient is little different
 (1.16). One possible explanation for the large coefficient is a fixed
 sum that is incurred whenever a car purchased at the auction is to be
 subsequently sold to consumers. This might reflect reconditioning or
 other costs. It is also possible that the (observable) quality-price trade-
 off in this particular market differs from that of all markets taken
 together.


 As expected, AS-IS and LISTEN are negative. The estimated nega-


 tive (though insignificant) sign on TITLE indicates that the additional
 hassle of transferring the title on some other occasion, or the fear
 that the sale will fall through, reduces the value of the car to a bidder
 by more than 4 percent. The variable ORDER is the order in which


 a car appeared on the date in question and varies from one to 120;
 ORDER2 is its square, and ORDER3 its cube. Bidding is low at the
 beginning of the day, when bidders are few, and tapers off at the
 end, when bidders are leaving, partly to avoid rush hour, and when
 (according to the auction owners) bidders have already spent their
 allotted budget ("bought their car or two"). This interpretation sug-
 gests that dealers may be credit constrained or that the costs of either
 storing cars on the dealer's lot or transporting them there are convex.
 The variable WEEK is a time trend. There is some indication, though
 statistically insignificant, that prices are falling (by 6 percent over the
 3-month period).


 Column 2 allows the premium on cars sold by new car dealers to
 differ across model years. The only year with a significant premium
 is 1984. As predicted, NCDs obtain a premium on the sale of 1984
 cars: an additional 17 percent above other dealers, or $400 at the
 1984 sample mean. This implies, in turn, that the deviation of average
 NCD quality from average trade-in quality ranges from $275 to $892,
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 or from .61 to .78, as a percentage of the standard deviation of the
 quality distribution, depending on the assumed shape of that distri-
 bution. 15


 The coefficients on 1988 and 1987, in being insignificantly differ-
 ent from zero, are consistent with the predictions generated by the
 dealer survey as well: since NCDs and UCDs share the same propen-
 sity to sell wholesale, they also obtain the same price. However, I also
 expected NCDs to obtain a premium on 1985 cars, but the coefficient,
 though positive, is insignificant. There is no significant premium for
 1986 cars, for which I was agnostic.


 A joint test for both 1984 and 1985 cars can be constructed. The


 null hypothesis, which corresponds to no adverse selection, is Ho:
 1984 =- * * = '1988 = 0, where 4y is the coefficient on the dummy
 variable indicating a car of model year y that is offered by an NCD.
 The alternative, corresponding to adverse selection and the results


 of the dealer survey, is Hl: 41984 2 0, 4+1985 2 0, 4+1986 = 4+1987 = 4+1988
 = 0. The p-value of the likelihood ratio statistic is .11, indicating a
 weak rejection of the null of no adverse selection, at best. 16


 The estimated coefficients on the NCD variables exhibit an interest-
 ing pattern: except for 1988, for which I have a scant 34 cars, the
 coefficient is strictly increasing in the age of the car. This was ex-
 pected from the increasing difference in the NCD and UCD distribu-
 tions in the dealer survey.


 In column 3, one-owner status is likewise interacted with model


 year. Although the original restriction of no interaction cannot be
 rejected (p-value of .25 for the F-test), the estimates are interesting
 nonetheless. There is a large and statistically significant premium not
 only for 1984 (16 percent) but for 1985 (15 percent) as well. It is
 clear that at least part of the 1984 NCD premium in column 2 was the
 result of omitting the ONE-OWNER X 1984 variable. That variable
 included, the NCD premium for 1984 cars is reduced from 17 per-
 cent to 14 percent, now significant at the 7 percent level only. The
 pattern associated with the new car dealer variable is repeated here:


 15 Equations (1) are easily solved for unknown location and scale parameters of F,
 given dealer-specific prices and the propensity to sell wholesale distributions. (I assume
 that S is distributed independently of r, as is broadly consistent with the data.) The
 calculated absolute deviations are $275, $421, $513, and $892; as a fraction of standard
 deviation, they are .76, .77, .78, and .61, assuming that the distribution of negative
 quality is exponential and that the distribution of quality is normal, uniform, and
 exponential, respectively.


 16 Gourifroux, Holly, and Monfort (1982) show that the distribution of the likelihood
 ratio statistic is a mixture of chi-squares: prob{LR 2 c} = .i= 1,2 prob{X2(i) 2 c}w(i, 2,
 A), where X2(i) is chi-squared with i degrees of freedom and w(i, 2, A) is the probability
 that i components of a multivariate normal random vector with dispersion matrix A
 and mean zero are positive, and A is the 2 X 2 submatrix of the variance-covariance
 matrix of the coefficients corresponding to (1984 and 41985-
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 TABLE 6


 DIFFERENCE IN MEANS, BY NCD STATUS


 All Years 1988 1987 1986 1985 1984


 LNRBOOK - .03 .39 - .14 - .03 .01 .01
 (.3) (.07) (.14) (.5) (.9) (.9)


 ONE-OWNER .39 * -.04 .49 .45 .44
 (.0000) (.7) (.0000) (.0000) (.0002)


 LNMILESt .003 - .09 - .19 .001 - .004 .02
 (.9) (.8) (.1) (.99) (.95) (.7)


 MILES100 .012 * .04 - .005 - .01
 (.6) (.4) (.99) (.8)


 AS-IS -.01 * -.04 .04 -.005 -.06
 (.8) (.5) (.7) (.5) (.9) (.3)


 LISTEN -.01 * * .01 .02 .03
 (.7) (.8) (.6) (.6)


 NOTE.-Coefficient is the average for NCD cars minus the average for UCD cars. p-value for the t-statistic of
 the difference, assuming unequal variances, is in parentheses.


 * All NCD cars were coded zero for these variables.
 t The sample is restricted to cars with less than 100,000 miles.
 $ No observations.


 with the exception again of 1988 cars, the premium for ONE-
 OWNER increases with age.


 A natural suspicion is that new car dealers receive higher prices


 for 1984 cars because they sell cars of observably better quality, ob-
 servable to the bidders at the auction, that is, but not recorded in the


 data. There are two responses to this criticism. First, the pattern of
 the premiums across model years is predicted by the adverse selection
 hypothesis, but not by the alternative. Second, table 6, which presents
 the difference in means by seller type for selected regressors, shows
 that the recorded attributes are typically uncorrelated with NCD sta-
 tus. The one regressor significantly correlated with NCD status is
 ONE-OWNER. It falls into the same category as NCD: it has an
 asymmetric information interpretation and is not definitionally a
 measure of observable quality. On the other hand, the remaining
 regressors, in particular AS-IS, LISTEN, and the mileage variables,
 are all by definition measures of observable quality. That they do not
 vary with seller type suggests that unrecorded observable attributes
 are likewise uncorrelated with seller type as well and so, by their
 absence, impart no bias to the estimated NCD premium. Although
 one might make the same claim for ONE-OWNER as for NCD, that
 it, too, predicts observable quality, it seems reasonable to suppose that
 the unrecorded observable attributes would behave more like those


 attributes that, by definition, measure quality.
 Yet another interpretation of the results is that the degree of asym-


 metry in information is substantial for older used cars only, as in
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 Grieve (1983), Bond (1984), and Lacko (1986). This might explain
 why there is no premium on 1985 cars, although the difference be-
 tween NCD and UCD wholesale behavior is large.This interpretation
 suggests that a comparison across model years might not provide an
 appropriate test of the theory; comparison across distinct geographi-
 cal markets might provide a better test.


 IX. Conclusion


 The large gap between the average quality of trade-ins and the aver-


 age quality of cars sold wholesale for 1984 begs the question: Why
 trade cars in this manner? After all, much of the asymmetry of infor-
 mation is an artifact of the manner of trade. Cars need not be traded
 in a minute and a half. Dealers do trade with each other away from
 the auction, where, presumably, there are opportunities to more care-
 fully examine the car. Why sell a high-quality car at the auction when
 you can convince a neighboring dealer of its true value and sell it for
 its true value? The answer, of course, is that there must be substantial
 advantage to selling in more liquid markets. After all, there may be
 no gains from trade between the two neighboring dealers.


 Cars could be traded differently at the auction itself. One possibil-
 ity is that bidders be allowed more time to examine the car at the
 auction block. Another is that the auction house examine the car and
 certify the car's quality. There are difficulties with both proposals.
 The first would necessarily decrease the number of cars that a dealer
 could bid on at any given visit to the auction. The second would
 almost surely require the seller to bring the car in a few days before
 the auction, thus removing it from the lot and possibly causing the
 dealer to lose a retail sale. Also, it is difficult to see how the auction
 could deter free-riding on its certification. As it is, buyers and sellers
 free-ride on the auction's brokerage services by consummating trades
 on previously consigned cars directly off the auction lot.


 Any conclusion about the extent of adverse selection in the whole-
 sale market for used cars must be tentative. Evidence for adverse
 selection is the premium accorded to the seller type with the higher
 propensity to sell. I found such a premium for 1984 cars: NCDs are
 twice as likely as UCDs to sell a 1984 trade-in wholesale and receive
 a large (though weakly significant) premium in return. Supporting
 evidence comes from the absence of 1988 and 1987 premiums, for
 which NCD and UCD wholesale selling behavior is indistinguishable.
 However, I failed to observe a 1985 premium, though NCDs are one
 and a half times as likely to sell a 1985 trade-in wholesale as are
 UCDs.
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 A major goal of the 1975 Magnuson-Moss Warranty-Federal Trade Commission
 Improvement Act was to create a market place in which a product's warranty
 would be an accurate signal of its reliability. Appliances and motor vehicles were
 studied empirically to determine whether warranties actually do serve as reliability
 signals. The results of the study show that even after controlling for other cues,
 warranties are accurate signals.
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 would be an accurate signal of its reliability. Appliances and motor vehicles were
 studied empirically to determine whether warranties actually do serve as reliability
 signals. The results of the study show that even after controlling for other cues,
 warranties are accurate signals.


 R esearch has shown that a significant number of
 consumers draw inferences about a product from


 its warranty. Consumers believe that a product with
 a superior warranty will be associated with greater
 quality (Olson 1972) and less risk (Bearden and Shimp
 1982; Perry and Perry 1976; Shimp and Bearden
 1982). A Federal Trade Commission (FTC) study of
 the automobile market found that automobile buyers
 had been conditioned by advertising to believe that
 an automobile would be defect-free for at least the
 warranty's duration (FTC 1968; U.S. House 1972).


 Insuring that the reliability inference would be
 accurate was a major goal of the 1975 Magnuson-
 Moss Warranty-Federal Trade Commission Improve-
 ment Act. The rationale given for the Act by Congress
 recognized that consumers had little information upon
 which to base a product reliability judgment (U.S.
 Senate 1973, p. 8):


 Only when the rules of the warranty game are clarified
 . .. so that the duration of the warranty is a useful
 comparative gauge of product reliability . . [will it
 be] economically rewarding for producers of consumer
 products to build reliability into their products.


 The need to improve product reliability was empha-
 sized continually throughout the hearings that preceded
 passage of the Act (U.S. House 1970, 1972; U.S.
 Senate 1970, 1973). There was a general feeling that
 "many warranty problems could be cured if products
 were made sufficiently reliable to last the length of
 their warranty period and beyond" (U.S. Senate 1973).
 Mandating the simple and understandable disclosure
 of a warranty's terms was the primary legislative
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 method used to improve product reliability. The dis-
 closure requirement's purpose was to insure that a
 warranty would be a useful gauge-or signal-of a
 product's reliability (U.S. House 1970, 1971; U.S.
 Senate 1970, 1973). Creating an accurate signal of
 product reliability was expected to lead to improved
 overall product reliability, because the reliability prob-
 lem is a prototypical example of the hidden benefit
 problem (Akerlof 1970; FTC 1979). The hidden benefit
 problem exists when consumers desire a favorable
 characteristic but are unable to judge (by inspection)
 the extent to which specific brands deliver this char-
 acteristic. Because consumers are unable to identify
 those products that provide these hidden benefits,
 manufacturers have less incentive to provide them.
 Simply stated, "only if a valued attribute can be
 observed by buyers or credibly communicated by
 sellers can competition over that attribute occur"
 (FTC 1979). The FTC's staff suggested that manufac-
 turers did not build more reliable products because
 they could not credibly communicate that their prod-
 ucts were more reliable; poor reliability was due to
 communication limitations, not production (FTC
 1979).


 A hidden benefit problem can be solved by a
 signalling remedy. A signal is an observable feature of
 a product that consumers use to infer important
 hidden-i.e., not easily observable-features (Beales
 et al. 1981). The logic of the signalling remedy is that
 if consumers can identify those products that provide
 hidden benefits, they will be able to communicate (by
 their purchases) their preference for the products
 providing these benefits, and manufacturers will re-
 spond by building and selling these products.


 However, a signalling remedy can fail. Manufactur-
 ers can exploit the government-facilitated signal by
 selling products that provide both a high degree of the
 observable attribute and a low degree of the inferred,
 hidden benefit (Beales et al. 1981; FTC 1979, 1981;
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 Mazis et al. 1981; Thorelli and Engledow 1980). For
 example, many consumers use the Recommended
 Daily Allowance (percent RDA) of specific vitamins
 and minerals as a measure of a product's overall
 nutritional value. When the RDA disclosure was first
 required, the signal was accurate. However, because
 manufacturers responded by fortifying highly processed
 foods, the signal may no longer be accurate (Beales,
 Craswell, and Salop 1981).


 Although economic theory (Grossman 1981; Spence
 1977) predicts-and the Federal Trade Commission's
 presale availability requirement presumes-that a
 product's warranty is an accurate signal of its reliabil-
 ity, there is no empirical evidence that supports this
 presumption. Studies of the post-Act marketplace
 have focused upon the means used to insure that
 warranties would be accurate signals. These studies
 have found that post-Act warranties are not (according
 to either the Fog or Flesch readability indexes) simple
 and understandable (Consumer Reports 1984; Shup-
 trine and Moore 1980).


 This article investigates whether the reliability in-
 ferences that consumers draw from a product's war-
 ranty are accurate and valuable. Since signalling rem-
 edies can fail (Beales et al. 1981), and since compre-
 hension studies have found that warranties are neither
 simple nor understandable, it is possible that post-Act
 warranties are providing little information and are
 simply serving to mislead those consumers who rely
 upon them. This is the issue addressed in this article.


 ANALYSIS


 The products used to test the hypothesis were con-
 sumer durables and motor vehicles. (The two samples
 are discussed independently.) The hypothesis that a
 product with a superior warranty is more reliable was
 tested by means of a one-tail two-sample Kolmogorov-
 Smirnov procedure. When a significant (p < 0.05)
 relationship was found, the Hildebrand, Laing, and
 Rosenthal V statistic was used to measure the degree
 of association between warranty quality and product
 reliability. It was also asked whether reliability can be
 predicted by other cues, e.g., price. If reliability was
 found to be predicted by any other cues, the warranty-
 reliability relationship was reanalyzed controlling for
 the cues.


 Consumer Durables


 A sample of consumer durables was constructed by
 selecting all products evaluated by Consumer Reports
 between 1979 and 1982 that met the following con-
 ditions:


 1. There was a clear and unambiguous distinction
 between above-average and below-average coverage
 warranties.


 2. There was variation in reported product reliability.
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 warranties.


 2. There was variation in reported product reliability.


 If a specific product category was evaluated two or
 more times during the period, only the more recent
 evaluation was used.


 The products in the consumer durable data set were
 air conditioners, televisions, washing machines, and
 clothes dryers. The sample of models selected by
 Consumer Reports is designed to be representative of
 the choices faced by a consumer. In her review of the
 price-quality literature, Dardis concludes that data
 from Consumer Reports constitute "one of the most
 comprehensive and objective data sets for investigating
 the existence of the consumer information gap" (1980,
 p. 18). However, unlike price-quality studies, this
 warranty-reliability study could not use all of the
 models listed in a product category. Models for which
 no reliability information was available were excluded.
 Overall, 18 of the 123 models evaluated by Consumer
 Reports were excluded for this reason.


 Consumer Reports determines a product's reliability
 from a survey of its readers and bases product reli-
 ability on the past failure rate of similar products
 produced by the manufacturer. Consumer Reports
 classifies a product's reliability as above average, av-
 erage, or below average. In this study, a product's
 warranty was measured by a 2-point (high-low) scale.
 High and low measure a warranty's coverage relative
 to the warranties offered by competing models. In all
 product categories, there is a standard coverage level.
 In this study, standard coverage was either the coverage
 Consumer Reports identified as standard or (when no
 such identification was made) the most frequently
 offered coverage. Both Consumer Reports and dealers
 typically describe warranty coverage as being either
 standard or better (worse) than standard. Large (over
 6800 BTU/hr) air conditioners offer either standard
 coverage or (due to exclusions) worse than standard
 coverage. Hence, in this study a large air conditioner's
 warranty was ranked high if it provided standard
 coverage. In all other product categories, all models
 except one offer either standard or (due to longer
 coverage periods) better than standard coverage.
 Hence, in these categories a product's warranty was
 ranked high only if it provided better than standard
 coverage.


 Table 1 presents both the data and the analysis
 results. The results suggest that a product's warranty
 is an accurate signal of its reliability. Except for the
 13-inch television, all products with superior warranties
 were more likely to have above-average reliability and
 less likely to have below-average reliability. In no case
 was a product with a superior warranty assigned a
 below-average reliability ranking, and in only two out
 of twenty cases in which products were rated above
 average or average was a product with a superior
 warranty assigned the average rating. Ten of the 18
 excluded cases are 13" color televisions. If the excluded
 13" models had had the same reliability as the 19" or
 mid-size models made by the same manufacturer, the
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 TABLE 1


 WARRANTY COVERAGE AND PRODUCT RELIABILITY


 Product data: Product data:


 High coverage warranties Low coverage warranties


 Reliabilitya Reliabilitya Results


 Sample Above Sample Above Below Hildebrand's
 Product size average Average size average Average average Smirnov Db Vc


 Air conditioners


 5700-6500 Btu/hr. 4 75 100 1 0 100 100 .75
 7800-8500 Btu/hr. 4 75 100 7 14 71 100 .61
 5000-5300 Btu/hr. 3 67 100 4 0 100 100 .67
 6800-7500 Btu/hr. 2 0 100 6 0 67 100 .33
 Total 13 62 100 18 06 78 100 .56 .59


 Televisions


 19" color TV 7 100 100 11 18 36 100 .82d .78
 Mid size TV 5 60 100 7 14 71 100 .46
 13" color TV 4 0 100 4 25 50 100 -e


 Total 16 62 100 22 18 45 100 .55d .50


 Washing machines 1 100 100 13 0 100 100 1.00


 Dryers 4 100 100 19 42 79 100 .58


 Total all durables 34 68 100 72 19 71 100 .49d .49


 " All reliability entries are cumulative percentages.


 bThe Smimov D statistic is the maximum cumulative percentage difference at a particular level of product reliability between the "high coverage" and "low coverage" samples.
 ? Hildebrand's V's range is -co to 1.
 dp < 0.01.


 * Because televisions with low coverage warranties are associated with a higher percentage of both above and below average reliability, the Smirnov D statistic is not computed.


 TABLE 1


 WARRANTY COVERAGE AND PRODUCT RELIABILITY


 Product data: Product data:


 High coverage warranties Low coverage warranties


 Reliabilitya Reliabilitya Results


 Sample Above Sample Above Below Hildebrand's
 Product size average Average size average Average average Smirnov Db Vc


 Air conditioners


 5700-6500 Btu/hr. 4 75 100 1 0 100 100 .75
 7800-8500 Btu/hr. 4 75 100 7 14 71 100 .61
 5000-5300 Btu/hr. 3 67 100 4 0 100 100 .67
 6800-7500 Btu/hr. 2 0 100 6 0 67 100 .33
 Total 13 62 100 18 06 78 100 .56 .59


 Televisions


 19" color TV 7 100 100 11 18 36 100 .82d .78
 Mid size TV 5 60 100 7 14 71 100 .46
 13" color TV 4 0 100 4 25 50 100 -e


 Total 16 62 100 22 18 45 100 .55d .50


 Washing machines 1 100 100 13 0 100 100 1.00


 Dryers 4 100 100 19 42 79 100 .58


 Total all durables 34 68 100 72 19 71 100 .49d .49


 " All reliability entries are cumulative percentages.


 bThe Smimov D statistic is the maximum cumulative percentage difference at a particular level of product reliability between the "high coverage" and "low coverage" samples.
 ? Hildebrand's V's range is -co to 1.
 dp < 0.01.


 * Because televisions with low coverage warranties are associated with a higher percentage of both above and below average reliability, the Smirnov D statistic is not computed.


 Smirnov D statistic would have been 0.33. Hence, the
 failure of the 13" color television category to have the
 predicted pattern may be due to missing values.


 Whether a product's warranty is an accurate signal
 of a product's reliability was tested by using a one-
 tail Kolmogorov-Smirnov two-sample test (Siegel
 1956). Warranties were found to be accurate signals
 (p < 0.01) in the following product categories: 19"
 color televisions, all televisions, all air conditioners,
 and all durables.


 The statistic V was computed for those categories
 where the signalling hypothesis was supported. This
 statistic measures the extent to which using a product's
 warranty decreases the probability of making an error
 when predicting a product's liability (Hildebrand,
 Laing, and Rosenthal 1977; Winer and Ryan 1979).
 Errors obtain when a product with a high (low)
 coverage warranty is associated with a reliability rating
 that is less than or equal to (greater than) the level at
 which the D statistic is calculated. As indicated in
 Table 1, errors resulted both when a product with a
 high coverage warranty had average or below-average
 reliability and when a product with a low coverage
 warranty had above-average reliability. These errors
 were reduced by 59 percent in the case of air condi-
 tioners; other V values were interpreted similarly.


 The consumer benefits generated by the warranty


 Smirnov D statistic would have been 0.33. Hence, the
 failure of the 13" color television category to have the
 predicted pattern may be due to missing values.


 Whether a product's warranty is an accurate signal
 of a product's reliability was tested by using a one-
 tail Kolmogorov-Smirnov two-sample test (Siegel
 1956). Warranties were found to be accurate signals
 (p < 0.01) in the following product categories: 19"
 color televisions, all televisions, all air conditioners,
 and all durables.


 The statistic V was computed for those categories
 where the signalling hypothesis was supported. This
 statistic measures the extent to which using a product's
 warranty decreases the probability of making an error
 when predicting a product's liability (Hildebrand,
 Laing, and Rosenthal 1977; Winer and Ryan 1979).
 Errors obtain when a product with a high (low)
 coverage warranty is associated with a reliability rating
 that is less than or equal to (greater than) the level at
 which the D statistic is calculated. As indicated in
 Table 1, errors resulted both when a product with a
 high coverage warranty had average or below-average
 reliability and when a product with a low coverage
 warranty had above-average reliability. These errors
 were reduced by 59 percent in the case of air condi-
 tioners; other V values were interpreted similarly.


 The consumer benefits generated by the warranty


 signal depend upon the availability and accuracy of
 alternative market signals (Beales et al. 1981). Price
 is an available signal, and numerous researchers have
 found that consumers use price as a signal of product
 quality (e.g., Jacoby, Olson, and Haddock 1971;
 McConnell 1968). Although reliability is only one
 dimension of product quality, this line of research
 suggests that the warranty-reliability investigation
 should control for the possibility that consumers infer
 product reliability from price. The price variable used
 in the present study is the price reported by Consumer
 Reports, which uses a multiple-city survey. Each price
 was categorized as either above or below the median
 price for a product. When a sample contains all
 durables (n = 106), the hypothesis that products with
 prices above the median are more reliable than prod-
 ucts with prices below the median is not supported.
 Similar results were found when the samples containing
 all air conditioners (n = 31), all televisions (n = 38),
 all washing machines (n = 14), and all dryers (n = 23)
 were analyzed. Hence, in these markets, a warranty is
 a signal of product reliability, and a price is not.


 Motor Vehicles


 A sample was constructed of those automobiles and
 pickup trucks sold in the United States between 1977
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 TABLE 2


 WARRANTY COVERAGE AND MOTOR VEHICLE RELIABILITY


 Vehicle data: High signal value Vehicle data: Low signal value


 Reliability scorea Reliability score8
 Sample and Sample Sample Hildebrand's
 signal size 5 4 3 2 1 size 5 4 3 2 1 Smirnov D Vb


 All


 Warranty-
 miles 42 43 74 98 100 100 119 04 22 66 87 100 .52e .47


 Warranty-
 time 8 87 100 100 100 100 153 10 32 73 90 100 .77e .42


 Pricec 73 16 49 79 95 100 75 15 28 73 88 100 .21 e .22
 Foreign 54 41 67 87 93 100 107 01 20 67 90 100 .47e .45


 High price
 Warranty-
 miles 25 44 68 96 100 100 48 02 40 71 92 100 .42e .48


 Warranty-
 time 7 100 0 0 0 100 66 08 44 77 94 100 .92e .70


 Foreign
 Warranty-
 miles 42 43 74 98 100 100 12 33 42 50 75 100 .48d .56


 Warranty-
 time 8 87 100 100 100 100 46 32 61 85 91 100 .55d .32


 Foreign and
 High price


 Warranty-
 miles 25 44 68 96 100 100 6 17 33 33 67 100 .63d .67


 Warranty-
 time 7 100 100 100 100 100 24 21 50 79 92 100 .79e .63


 5 is greatly above average reliability, 4 is above average, 3 is average, 2 is below average, 1 is greatly below average. All reliability entries are cumulative percentages and are rounded
 down.


 b Hildebrand's V's range is -oo to 1.
 13 models are not used in the price analysis because price data were unavailable.
 dp < 0.05.
 *p < 0.01.
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 and 1979 for which Consumer Reports provides reli-
 ability information. The sample's coverage is broad:
 the included models constitute 98.2 percent of Amer-
 ican sales by domestic companies and 95.7 percent of
 American sales by foreign companies. Each model
 was counted only once. For example, if information
 about a 1977 model was available, then the 1978 and
 1979 models were not included. This method should
 not bias the results because, according to Consumer
 Reports (1979a), the construction of 1978 and 1979
 models was relatively unchanged from that of 1977.


 The reliability data were provided by Consumer
 Reports and were based on a survey of its readers.
 Readers reported the reliability problems they had
 experienced with their own vehicles. Based on these
 reports, a specific model was evaluated relative to all
 reported models. A five-point ordinal scale was used
 to report a model's reliability. Because it provided the
 broadest coverage, we used the vehicle reliability mea-
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 sure that was reported two years after the given model
 year-i.e., the 1979 reliability score for the 1977
 automobiles. Because there is a high correlation be-
 tween an automobile's two-year reliability evaluation
 and the evaluations of both the preceding and following
 years, the use of a one-year evaluation to measure
 automobile reliability should not bias the results. The
 Spearman Rho correlations between the 1979 report
 evaluations and the 1978, 1980, and 1981 reports
 were 0.84, 0.78, and 0.81, respectively.


 During the 1977-1979 period there was a systematic
 difference between domestic and foreign warranties.
 The standard domestic warranty was 12,000 miles and
 12 months. The standard foreign warranty was also
 12 months, but there was no standard number of
 miles. Consequently, in this study a warranty was
 ranked high only if it exceeded (1) the American (and
 hence market) 12,000 mile standard, or (2) the foreign
 12-month standard. On Table 2 these two situations
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 correspond to the "warranty-miles" and "warranty-
 time" signals, respectively. In all cases, automobile
 warranties longer than 12 months provided coverage
 for more than 12,000 miles.


 Because consumers may use price as a signal of a
 vehicle's reliability, the hypothesis that high-priced
 vehicles are more reliable than low-priced vehicles
 was tested. A motor vehicle's price was considered to
 be its list (or point of entry) price as reported by
 Ward's, Consumer Reports, or Motor Trend. A vehi-
 cle's price was then categorized as above or below the
 median price for vehicles of its year and body type
 (automobile, van, or truck). Because some consumers
 believe that foreign automobiles are more reliable
 than domestic automobiles, the hypothesis that foreign
 manufacturers' vehicles are more reliable was tested


 as well. If the automobile is made by a foreign
 manufacturer, the foreign signal is high. Finally, the
 hypothesis that vehicles with high signal values are
 more reliable than vehicles with low signal values was
 tested by means of the Kolmogorov-Smirnov proce-
 dure.


 Table 2 presents both the raw data and the results
 of the analysis. When a sample includes all vehicles,
 warranty quality (measured by miles or time), high
 price, and foreign manufacturer are accurate signals.
 Since both price and foreign manufacturer were found
 to be accurate signals, their effects were controlled for
 by partitioning the sample and then analyzing the
 high price and foreign manufacturer segments. This
 blocking method was used (rather than log-linear or
 logit analysis) because the sample size is small, and
 reliability was measured by a five-point ordinal scale.
 As indicated in Table 2, the results support the hy-
 pothesis that a warranty is an accurate signal of a
 motor vehicle's reliability. Even if a consumer initially
 screens by the price and foreign manufacturer signals,
 a warranty is an accurate signal of an automobile's
 reliability. Moreover, as indicated in Table 2, pre-
 screening by price and manufacturer most often in-
 creases the V associated with the warranty signal.


 An alternative way to investigate the warranty signal
 is to compare it to the price and foreign manufacturer
 signals. A consumer may use a signal either to identify
 an automobile with above-average reliability or to
 avoid an automobile with below-average reliability. If
 s/he uses only one signal, then the probability that s/
 he will select an automobile with above (below)-
 average reliability is equal to the percentage of vehicles
 ranked high by that signal that have above (below)-
 average reliability. These probabilities, along with the
 "no signal" (random) case that can serve as a point
 of reference, are shown in Table 3. Finally, as Table
 3 indicates, use of the warranty signal rather than the
 price or foreign manufacturer signal leads to a greater
 likelihood of selecting an automobile with above-
 average reliability and a lower likelihood of selecting
 an automobile with below-average reliability.


 correspond to the "warranty-miles" and "warranty-
 time" signals, respectively. In all cases, automobile
 warranties longer than 12 months provided coverage
 for more than 12,000 miles.


 Because consumers may use price as a signal of a
 vehicle's reliability, the hypothesis that high-priced
 vehicles are more reliable than low-priced vehicles
 was tested. A motor vehicle's price was considered to
 be its list (or point of entry) price as reported by
 Ward's, Consumer Reports, or Motor Trend. A vehi-
 cle's price was then categorized as above or below the
 median price for vehicles of its year and body type
 (automobile, van, or truck). Because some consumers
 believe that foreign automobiles are more reliable
 than domestic automobiles, the hypothesis that foreign
 manufacturers' vehicles are more reliable was tested


 as well. If the automobile is made by a foreign
 manufacturer, the foreign signal is high. Finally, the
 hypothesis that vehicles with high signal values are
 more reliable than vehicles with low signal values was
 tested by means of the Kolmogorov-Smirnov proce-
 dure.


 Table 2 presents both the raw data and the results
 of the analysis. When a sample includes all vehicles,
 warranty quality (measured by miles or time), high
 price, and foreign manufacturer are accurate signals.
 Since both price and foreign manufacturer were found
 to be accurate signals, their effects were controlled for
 by partitioning the sample and then analyzing the
 high price and foreign manufacturer segments. This
 blocking method was used (rather than log-linear or
 logit analysis) because the sample size is small, and
 reliability was measured by a five-point ordinal scale.
 As indicated in Table 2, the results support the hy-
 pothesis that a warranty is an accurate signal of a
 motor vehicle's reliability. Even if a consumer initially
 screens by the price and foreign manufacturer signals,
 a warranty is an accurate signal of an automobile's
 reliability. Moreover, as indicated in Table 2, pre-
 screening by price and manufacturer most often in-
 creases the V associated with the warranty signal.


 An alternative way to investigate the warranty signal
 is to compare it to the price and foreign manufacturer
 signals. A consumer may use a signal either to identify
 an automobile with above-average reliability or to
 avoid an automobile with below-average reliability. If
 s/he uses only one signal, then the probability that s/
 he will select an automobile with above (below)-
 average reliability is equal to the percentage of vehicles
 ranked high by that signal that have above (below)-
 average reliability. These probabilities, along with the
 "no signal" (random) case that can serve as a point
 of reference, are shown in Table 3. Finally, as Table
 3 indicates, use of the warranty signal rather than the
 price or foreign manufacturer signal leads to a greater
 likelihood of selecting an automobile with above-
 average reliability and a lower likelihood of selecting
 an automobile with below-average reliability.


 TABLE 3


 RELATIVE ACCURACY OF THE SIGNALS


 % Probability of selecting


 Above Below


 average average Sample
 Signal reliability reliability size


 Warranty-miles .74 .02 42
 Warranty-duration 1.00 0.00 8
 Price .49 .21 73
 Foreign .67 .13 54
 No signal .35 .26 161


 NOTE: Above-average reliability probability is equal to the proportion of the sample having
 a reliability level ?4. Below-average reliability probability is equal to the proportion having
 a reliability level <2. The no-signal sample contains all (n = 161) models analyzed. The
 probabilities for the other samples are computed from Table 2.


 CONCLUSIONS


 In the markets analyzed in this article, warranties
 were accurate signals of product reliability. But policy
 recommendations depend upon the extent to which
 empirical findings, and hence benefits, can be gener-
 alized to other markets. According to Spence (1977),
 a warranty is an accurate signal of product reliability
 because a manufacturer offering a better warranty has
 an economic incentive to reduce the extent of warranty
 claims, and claims are reduced by making a more
 reliable product. Due to higher repair and replacement
 costs, a consumer may be more likely to demand
 warranty service for a major durable than for a less
 expensive item. In addition, all of the firms in the
 study were too large to benefit from a "sell now-go
 out of business later" strategy. In other words, it was
 in their interest to meet the warranty claims. Hence,
 the products and firms studied were the types for
 which a warranty is most likely to be an accurate
 signal. Given these limitations, all that can be suggested
 from this study's results is that public and private
 organizations encourage consumers to use warranties
 as signals of reliability in the markets studied.


 Two lines of future research are suggested by the
 present study. First, warranty-specific research could
 investigate:


 1. The relative cost of maintaining a product with a
 "high" rather than a "low" warranty.


 2. Whether a warranty is a signal of reliability in
 markets other than those studied.


 Second, the question of whether the Magnuson-Moss
 Act was effective could be investigated. This study
 could not evaluate the Act because only post-Act data
 were analyzed. The belief held at the time of the Act's
 passage-that a warranty was not an accurate signal
 of reliability-was not based on formal research (Feld-
 man 1976). Investigating pre-Act markets could create
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 a benchmark with which the present study could be
 compared.


 [Received April 1984. Revised April 1985.]
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INTERVENING IN MARKETS ON THE BASIS
OF IMPERFECT INFORMATION: A LEGAL


AND ECONOMIC ANALYSIS
ALAN SCHWARTZ t AND Louis L. WILD


INTRODUCTION


A common justification for recent judicial and legislative in-
terventions in consumer markets to set contract terms or to require
firms to disclose price or other product-related information is that
consumers are imperfectly informed with respect to the transactions
they make.' It is generally recognized, however, that information
is never perfect; the decisionmaker's task, therefore, is to charac-
terize, in terms of the need for intervention, real world states that
are intermediate between perfect information and perfect ignorance.
These decisions are now made in what can be described politely as
an impressionistic fashion, because lawyers have no rigorous tools
for evaluating and responding to information problems. In recent
years, economists have developed a variety of models that begin to
explain the behavior of markets characterized by imperfect in-
formation.2  These models, however, have been of little practical
use to most lawyers, judges, and legislators, because of their mathe-
matical complexity. The goal of this Article is to communicate to


f Professor of Law, University of Southern California Law Center. B.S. 1961,
Bates College; LL.B. 1964, Yale University.


ff Associate Professor of Economics, California Institute of Technology. B.A.
1972, University of Iowa; M.A. 1975, Ph.D. 1977, University of Rochester.


An earlier version of this paper was presented to a faculty workshop at the
University of Southern California Law Center. The authors also very much
appreciate the numerous useful suggestions made by Michael J. Graetz, Michael E.
Levine, Julius G. Getman, Melvin A. Eisenberg, Robert E. Scott, Stephen J. Morse,
and Burton H. Klein.


I Recent statutes that attempt to eliminate the causes or respond to the effects
of imperfect information include: the Real Estate Settlement Procedures Act, 12
U.S.C. §§ 2601-2617 (1976); the Magnuson-Moss Warranty-Federal Trade Com-
mission Improvement Act, 15 U.S.C. §§ 2301-2312 (1976); the Consumer Credit
Protection Act, 15 U.S.C. §§ 1601-1691f (1976) (including both the Truth in
Lending Act, id. §§ 1601-1665a, and the Consumer Leasing Act, id. §§ 1667-1667e);
the Consumer Product Safety Act, 15 U.S.C. §§ 2051-2081 (1976); and the UNIFOWM
CONSUMER CREDIT CODE.


The doctrine of strict liability in tort also is justified partly on the ground that
consumers lack the information to evaluate the risks of product-caused injuries. See,
e.g., G. CA.,uAEsi, TrE CosTs OF AccnmFrrs 163-64 (1970); Calabresi & H-irschoff,
Toward a Test for Strict Liability in Torts, 81 YALE L.J. 1055, 1062 (1972).


2 See, e.g., Butters, Equilibrium Distributions of Sales and Advertising Prices,
44 REv. EcoN. Svu.. 465 (1977); Salop, Information and Monopolistic Competition,
66 Am. EcoN. REv. PApmEs & Proc. 240 (1976). See also authorities cited in notes
16 & 28 infra.
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INTERVENING IN MARKETS


lawyers and decisionmakers the legal implications of this new "eco-
nomics of information." 3


The first section of this Article demonstrates that the norma-
tive objections to enforcing contracts made by imperfectly informed
consumers are generally unjustified when those contracts concern
goods exchanged in competitive markets. A decision to intervene,
either to regulate contract terms or to require information dis-
closure, therefore cannot be sustained by a showing that an ap-
preciable number of consumers are uninformed; rather, the norma-
tive question should be whether the existence of imperfect informa-
tion has produced noncompetitive prices and terms. Because a
decisionmaker cannot resolve this issue without an understanding
of how markets characterized by imperfect information behave, the
behavior of such markets is described below in part II.


The third section of this Article illustrates the ways in which
economic theory can assist a decisionmaker in deciding whether the
existence of imperfect information has caused a market to behave
noncompetitively. Such an inquiry would be both expensive and
impossible to develop precisely, given the current state of the sci-
ence of the economics of information. Nevertheless, the theory gen-
erates criteria that will enable decisionmakers to determine in an
acceptably rigorous fashion whether information problems are suf-
ficiently serious to justify interventions in markets. The discussion
in part III concludes by setting forth these criteria.


Part IV relaxes two important assumptions upon which the
basic argument partially rests: (I) that the goods sold in any par-
ticular market are homogeneous, and (2) that firms sell to all
consumers under the same terms. The object of part IV is not to
discuss the congeries of legal and economic problems raised by
product heterogeneity and firm discrimination among consumers,
but to show that the analysis of parts I to III and the policy sug-
gestions that follow generally continue to hold under more realistic
assumptions.


Finally, part V discusses several interesting normative issues
raised by interventions in markets on the basis of imperfect in-
formation; the section concludes with a summary of the argument's


3 Two prominent commentators have observed that the 1970's has been the
decade of the economics of information. Joskow & Noll, Regulation in Theory and
Practice: An Overview, in PuBic REcuIAmoN (G. Fromm ed., forthcoming 1979).
Professor Kornhauser recently made interesting reference to some of the earlier
models but did not attempt to set out a general framework for responding to in-
formation problems. See Kornhauser, Unconscionability in Standard Forms, 64
CALwF. L. REv. 1151, 1167-77 (1976).
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policy and institutional implications. With respect to these con-
siderations, the economics of information teaches that some methods
of intervention are more likely to move markets toward competi-
tive equilibria than others. The analysis also suggests that courts
legislatures, and administrative agencies have different capacities
for responding effectively to information problems. Part V thus
makes several substantive and institutional suggestions for reform
of the legal methods currently available to deal with those in-
formation problems that are deemed serious enough to require some
form of state response.


It must be stressed, however, that the analysis made here is pre-
liminary in nature. The primary goals of this Article are to show
that information problems in consumer markets raise difficult but
familiar issues of how the state can best ascertain and remedy mar-
ket imperfections, and to offer some assistance in resolving these is-
sues. Much more work remains to be done before the competitive
state of markets can be characterized precisely and the most effective
remedies and remedial structures ascertained with assurance. But
the problems addressed in the following analysis have remained un-
answered for too long. This Article should be viewed as an early
sign-post along the path to their resolution.


I. THE RELEVANCE OF IMPERFECT INFORMATION TO


LEGAL INTERVENTION


A. The Conventional Understanding


The existence of imperfect information is thought to justify
legal intervention, according to conventional understanding, be-
cause consumers cannot contract in their own best interests without
the data to rank the purchase choices that markets offer.4 This


4 For example, part of the purpose of the Truth in Lending Act and the
Consumer Leasing Act is


to assure a meaningful disclosure of credit terms so that the consumer will
be able to compare more readily the various credit terms available to him
and avoid the uninformed use of credit . . . [and] to assure a meaningful
disclosure of the terms of leases . . . so as to enable the lessee to
compare more readily the various lease terms available to him . . . [and]
enable comparison of lease terms with credit terms where appropriate ....


15 U.S.C. §§ 1601(a), (b) (1976). See also SENATE Comm. ON BANrNG AND
CURRENCY, THE TRUTH IN LENDmNG AcT OF 1967, S. REP. No. 392, 90th Cong., 1st
Sess. 1-2 (1967); HousE Comm. ON BANKING AND CURRENCY, CoNsUME.nR CREDrr
PRoTEcTION AcT, H.R. BEP. No. 1040, 90th Cong., 1st Sess. 6-10 (1967), reprinted
in [1968] U.S. CODE CoNG. & AD. NEws 1962, 1962-66; NATroNAL CommNx ON
CONSUMER FINANCE, CONSUMER CREDrr m Tm UNITED STATES 171-75 (1972)
[hereinafter cited as CONSUMER CREDrrI].


Many articles also recite similar statements about the Truth in Lending Act
and other legislation of this type. E.g., Landers & Chandler, The Truth in Lending
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understanding implies that in determining whether to intervene in
a given market decisionmakers should ask whether each (i.e., an
idealized) consumer is sufficiently informed to make purchase choices
that maximize his own utility.5 For example, assume three firms
sell a homogeneous 1 product for $2, $3, and 4, respectively. A con-
sumer pays $4 because he is unaware of the existence of lower prices.
Imperfect information prevented this consumer from making the
utility maximizing contract choice-a purchase at the lowest price.7


Legal intervention in this or any other market should be designed
to enable each individual consumer to make the optimal choice, or
otherwise to protect him from the consequences of making unin-
formed choices.


The most common methods of protecting consumers in such
situations are to have the state impose standards for purchase terms
or take action to reduce information acquisition costs.8 Courts


Act and Variable-Rate Mortgages and Balloon Notes, 1976 A.M. B. FoUND. BES. J.
35, 64; MacIntyre, Fair Packaging and the Informed Consumer, 41 N.Y. ST. B.J.
687 (1969); Thain, Credit Advertising and the Law: Truth in Lending and Related
Matters, 1976 WAsH. U. L.Q. 257, 258; 1973 Wis. L. REv. 290, 295. All of the
rationales usually given apparently reduce to the claim that uninformed consumers
cannot contract in their own best interests. It is also occasionally said that providing
consumers with more information will increase competition, but the nexus between
informing consumers and the existence and normative desirability of competitive
markets is Largely unexplained in the legal literature.


5"Utility" refers to the level of satisfaction a consumer derives from the con-
sumption of a particular good. For general discussions of utility and other basic
microeconomic concepts discussed in this Article, see P. S UStLSoN, EcoNomsIcs
(10th ed. 1976); F. Scrm, TNDUSTUAL MARmET STnucTuRu AND ECONOIC
PmROmaANcE (1970).


'Troduct homogeneity implies that the offerings of rival sellers are alike in all
significant physical and subjective respects, so that they are virtually perfect sub-
stitutes in the minds of consumers. With perfect homogeneity, there remains only
one dimension along which rivalrous actions and counteractions can take place:
price." F. SCHEHER, supra note 5, at 186.


7A modified version of this illustration was often used to explain the need for
a truth in lending law. Firms were said to quote the price of credit in such complex
and confusing ways that consumers could not readily ascertain what the price was,
and consequently would sometimes pay a higher price than necessary. See, e.g.,
Jordan & Warren, Disclosure of Finance Charges: A Rationale, 64 MicH. L. REv.
1285, 1293-94 (1966).


s Two kinds of imperfect information may prevent a consumer from making
utility-maximizing choices. One problem is that consumers may know of available
options but lack the information fully to evaluate them. Thus, consumers know that
all goods have prices but may be unaware of where to find low prices or be unable
to compute actual charges for credit purchases or loan interest rates. See note 7
supra & accompanying text.


Another type of information problem arises in cases in which a consumer is
ignorant of some elements of the set of options from which he must choose. For
example, a consumer may not know that certain drugs produce dangerous side
effects, and thus may make the wrong choice, as measured by his own self-interest,
from a set of options that includes taking drug X (dangerous but efficacious), drug
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determine purchase terms by refusing to enforce particular contract
clauses; legislatures determine purchase terms by statutorily pro-
hibiting some clauses and requiring others. Two justifications for
such a determination of purchase terms follow from the conven-
tional analysis. First, if all consumers have identical preference
rankings and a court or legislature is in a better position than
market participants to ascertain which purchase choices are con-
sistent with this ranking, state determination of the terms will
maximize each person's utility. Assume, for example, that all con-
sumers prefer insurance against injuries caused by the products they
purchase, but are unable to understand the language of warranty
disclaimers imposing the risk of these injuries on buyers. A state
prohibition of such disclaimers is then optimal.


Second, a standard objection to such state intervention in con-
sumer markets is that individuals know their preferences better
than public decisionmakers do. This assumption becomes unten-
able, however, when individuals are imperfectly informed. Conse-
quently, when a condition of imperfect information exists, decision-
makers should feel less constrained in substituting their view of
what constitutes a fair exchange for the outcomes reached by private
agreements. As an illustration, some consumers, unaware of the
legal and personal consequences of giving security, may mistakenly
agree to contracts granting broad security interests to the sellers of
goods they purchase; these consumers actually may prefer to pay
higher interest rates for financing installment purchases rather than
bear the risk of harsh repossessions. In these circumstances, the
contracts will not reflect consumer preferences. Thus, a court or
legislature that believes it to be fair to limit the scope of security


Y (harmless but less powerful), or no drug at all. Reducing the costs of becoming
informed apparently would only protect consumers from the former kind of in-
formation gaps; a consumer will not alter his behavior when he is ignorant of other
options, whether or not the state makes it cheaper for him to evaluate these
alternatives. If, however, the method of reducing the costs of acquiring information
is conceived broadly to include making it cheaper for consumers to learn of the
full set of options they actually face, the distinction between the two kinds of
information gaps loses functional significance. Warning consumers of the dangers
that particular drugs pose, in this latter view, is in fact an aspect of the method of
protecting the consumer by reducing his costs of becoming informed.


This Article nevertheless focuses mainly on cases in which the consumer knows,
in at least a vague sense, of the market options he faces-that prices vary, war-
ranties and security interests are "broad" or "narrow," and so forth. The textual
illustrations should be taken to refer to market options that are known in this sense.
This focus is adopted because American law is primarily concerned with information
gaps allegedly resulting from the high costs of fully evaluating known options.
Also, the question what should be done when consumers are unaware of some of
the options they face raises theoretical problems that current economic analysis has
not yet resolved.
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interests that consumers can grant 9 or to prevent repossessions with-
out judicial process 10 should simply direct such outcomes, for the
argument that the contracts to which consumers have agreed demon-
strate contrary consumer preferences is factually incorrect.


According to conventional wisdom, however, reduction of in-
formation acquisition costs, other things being equal, is preferable
to legislative or judicial determination of contract terms, because
reducing information costs enables individuals to make informed
choices to maximize their own utility. Because consumers seldom
have identical preference rankings, external determination of terms
rarely is optimal. Also, if one accepts the notion that decision-
makers should intervene to regulate contract terms only if consumers
are uninformed, then it is incumbent upon the state to attempt to
create conditions under which informed contract choices can be
made. Because more consumers will become informed if infor-
mation acquisition costs are decreased, reducing these costs is
thought to be the preferable response to the problem of imperfect
information. 1 Regulating terms is therefore a second best solution,
to be used primarily by the judiciary, because courts cannot create
and police disclosure schemes. In keeping with this conventional
analysis, many of the recently enacted consumer protection laws
require firms to disclose information rather than to contract on
state-supplied terms.12


B. Difficulties with the Conventional Understanding and the
Appropriate Role of Imperfect Information


This conventional understanding of the relevance of imperfect
information to consumer protection law suffers from two related
difficulties: the analysis often fails to provide direction to decision-
makers seeking to ascertain the appropriate occasions and methods
for legal intervention, and it incorrectly focuses on individuals
rather than on the markets in which they purchase. With respect
to the former difficulty, consumer information-acquisition costs
("search costs") can be reduced in a variety of ways, but these


9 E.g., UNrFomax CONSUMER CREDIT CODE §3.301(1), authorizing consumers
to grant only purchase money security interests.


10 See, e.g., Fuentes v. Shevin, 407 U.S. 67 (1972); Sniadach v. Family Finance
Corp., 395 U.S. 337 (1969).


11 This argument also holds when consumers are unaware of the options they
face. Warning of the dangers drugs pose thus enables a consumer to make the
utility-maximzing choice from the now fully perceived set of options.


12See, e.g., Truth in Lending Act, 15 U.S.C. §§ 1635, 1637 (1976) (right of
rescission as to certain transactions; open-end consumer credit plans); UNwoRm
CONSUNMR CEDrr CODE § 3.202 (consumer leases).
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methods in turn impose other kinds of costs on firms and consumers.
The conventional view, however, generates no criteria for deter-
mining which methods of reducing search costs are "better" or
"more effective" or "cost justified." Thus, legislatures must choose
without guidance among a congeries of potentially useful, as well
as potentially useless, regulations.


Moreover, the conventional analysis is inadequate as a means
of ascertaining when intervention on the basis of imperfect infor-
mation is necessary and whether such intervention should require
disclosure or should determine contract terms. The question essen-
tial to conventional analysis is whether the typical consumer has
enough information to make utility maximizing purchase choices.
The most convenient way to answer this inquiry is to draw infer-
ences from information levels held by actual consumers as a class.
This is easy to do in the case of polar extremes. If scarcely anyone
is informed, the typical consumer cannot be expected to be in-
formed, but if almost everyone is informed or through disclosure
legislation could become informed, a decisionmaker could conclude
that the typical consumer is presently informed or that the consumer
could become informed.


These polar extremes, however, rarely occur in actual markets;
thus decisionmakers frequently encounter great difficulty in deciding
whether the typical consumer has enough information to make an
informed purchase. Generally, there are a significant number of
informed consumers in any given market prior to legal intervention;
moreover, a substantial number of consumers may remain unin-
formed even after the enactment of disclosure legislation.'3 The
crucial question of conventional analysis-whether consumers can
readily acquire the information necessary to make utility-maximiz-
ing purchase choices-thus turns on the decisionmakers' estimate of
the percentage of informed consumers in the market and whether
this percentage is sufficient to support an inference that the typical
consumer has access to adequate information at a reasonable cost.
The conventional analysis fails to provide criteria to aid decision-
makers in ascertaining the sufficient percentage, except insofar as
preferences for a particular course of action follow from the pre-
suppositions of decisionmakers as to how much effort consumers
should commit to informing themselves. For example, if a decision-


13 For example, some consumers had reasonably accurate information respecting
the interest rates they paid prior to the enactment of the Truth in Lending Act,
while some consumers had inaccurate information after the Act's passage. See, e.g.,
Mandell, Consumer Perception of Incurred Interest Rates: An Empirical Test of the
Efficacy of the Truth-in-Lending Law, 26 J. FINANCE 1143, 1153 (1971).
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maker believes that people ought to work hard at making wise trans-
actions, he may be satisfied if thirty percent of the consumers in a
market presently know the facts, believing that this level of infor-
mation is sufficient to demonstrate that consumers can take care of
themselves. Thus the conventional analysis in practice seldom gives
decisionmakers useful guidance. The conventional view is simply
not helpful in determining how much information is "enough." 14


The second difficulty with the conventional mode of analysis is
that it mistakenly focuses on individuals rather than on markets.
To perceive the nature of this mistake, it is useful first to observe
that consumers differ in their shopping behavior. Some consumers
consult a variety of information sources, such as newspapers, friends,
or consumer periodicals, visit several stores before purchasing, and
plan purchases carefully over long time periods; others consult few
or no information sources, visit only the store of purchase, and do
not seriously plan ahead. But a third group, apparently larger fhan
the first two, engages in moderate search.15


3
4 The debate over the need for a truth in lending law illustrates this short-


coming of conventional analysis. Professor Kripke expressed the view that the law
would accomplish little "because the middle class buyer has already learned where
credit is cheapest." Kripke, Gesture and Reality in Consumer Credit Reform, 44
N.Y.U. L. REV. 1, 4 (1969) (footnote omitted). See also Kripke, Consumer Credit
Regulation: A Creditor-Oriented Viewpoint, 68 CoLum. L. REv. 445, 460-66 (1968).
Professors Landers and Chandler, however, claimed that "consumers' knowledge of
the cost of credit [was] woefully inadequate" prior to the passage of the Truth in
Lending Act, and that the law itself "seems to have had a minimal impact"
Landers & Chandler, supra note 4, at 65. A debate in these terms must necessarily
be inconclusive.


Another illustration is provided by the Magnuson-Moss Warranty-Federal
Trade Commission Improvement Act, 15 U.S.C. §§ 2301-2312 (1976), which
requires increased disclosure of warranty provisions partly "to improve the adequacy
of information available to consumers." Id. § 230 2 (a). Professor Whitford sur-
veyed new car buyers before the passage of the Act to ascertain whether they
understood the manner in which their warranty coverage was limited. The per-
centage of correct answers he obtained varied from 34% (maintenance required) to
64% (warranty length). Whitford, Law and the Consumer Transaction: A Case
Study of the Automobile Warranty, 1968 Wis. L. lbv. 1006, 1054-55. If these
percentages are typical for other consumer warranty provisions, were the disclosure
provisions of the Magnuson-Moss Act necessary? The conventional analysis of
information problems cannot provide an answer.


Further, the relationship between informed consumers and market outcomes has
never been fully explored in the legal literature. This has led to considerable
uncertainty among those who support disclosure legislation. Thus, Senator Douglas,
the leading legislative proponent of the Truth in Lending Act, argued that "only
. . . 10 percent cost conscious" consumers can "police" the market. Quoted in
CONSU MR Cnmrr, supra note 4, at 176. The National Commission on Consumer
Finance, however, claimed that "effective price competition" would result if "some-
where between one-third and one-half of the prospects are aware [of interest rates]
and if some portion shop for credit." Id. Neither Senator Douglas nor the Com-
mission justified the percentages of informed consumers each claimed would be
necessary to achieve the Truth in Lending Act's goal.


15The classic study of how consumers search for purchase information is
Katona & Mueller, A Study of Purchase Decisions, in 1 CoNsUN R BEHAvIoR: Tun
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The presence of at least some consumer search in a market
creates the possibility of a "pecuniary externality": persons who
search sometimes protect nonsearchers from overreaching firms. 16


This result can obtain because in mass transactions it is usually too
expensive for firms to distinguish among extensive, moderate, and
nonsearchers. Also, it would often be too expensive to draft differ-
ent contracts for each of these groups even if they could conveniently
be identified. Thus, if enough searchers exist, firms have incentives
both to compete for their business and to offer the same terms to
nonsearchers. When the preferences of searchers are positively cor-
related with the preferences of nonsearchers, competition among
firms for searchers should tend to protect all consumers. it There-
fore, the conventional analysis asks the wrong question. Rather
than asking whether an idealized individual is sufficiently informed
to maximize his own utility, the appropriate normative inquiry is
whether competition among firms for particular groups of searchers
is, in any given market, sufficient to generate optimal prices and
terms for all consumers.


When the issue is viewed in this light, it is also possible to give
decisionmakers more guidance in deciding when and how to inter-
vene on the basis of imperfect information. This is because the
problem reduces to the roughly answerable question whether the
market in which a set of challenged prices or contracts were made
is behaving competitively. The competitive price is the lowest price
a market can sustain, and all consumers would, other things equal,
prefer to purchase at the lowest price. Therefore, if enough search-
ers exist to generate a competitive price, all consumers who buy
will maximize utility with respect to price. To refer to the illustra-
tion above, if the competitive price were $2 and all firms charged
it,18 an uninformed consumer's purchase would maximize his utility


DYNAMncs oF CoNsUMER REACTION 30, 49, 52, 79-80 (L. Clark ed. 1954). Recent
studies describing consumer search behavior include Claxton, Fry & Portis, A Taxon-
omy of Prepurchase Information Gathering Patterns, J. CoNsumER REsEARcH, Dec.
1974, at 35; Newman, Consumer External Search: Amount and Determinants, in
CONSumE AND INDUsTmaIL Buxnc BEHAVIOR 79 (1977); Newman & Staelin,
Prepurchase Information Seeking for New Cars and Major Household Appliances,
9 J. MAR:KETNG REsEARcH 249 (1972).


16That consumers who search benefit consumers who do not has previously
been noted. See Salop & Stiglitz, Bargains and Ripoffs: A Model of Monopolistically
Competitive Price Dispersion, 44 Rv. ECON. STuDr. 493, 494, 501 (1977). See also
Rothschild, Models of Market Organization with Imperfect Information: A Survey,
81 1. PoLmcAL ECON. 1283 (1973); Wilde, Labor Market Equilibrium Under
Nonsequential Search, 16 J. ECON. THEoRY 373 (1977).


17 This argument presupposes that firms do not discriminate among consumers
on the basis of relative knowledge or sophistication. We consider below the impli-
cations of relaxing this assumption. See text accompanying notes 76-82 infra.


1i If the market is assumed to be competitive, all firms will by definition charge
the competitive price. See P. SAMUELSON, supra note 5, at 58-73.
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even though he bought at the first store he visited and did not know
the prices charged by other firms. Similarly, because there is no
reason at present to believe that consumers who search differ widely
in their preferences respecting purchase terms from consumers who
do not search, competition among firms for the business of those
consumers who are term conscious would probably generate contract
clauses that are utility-maximizing for nonsearchers.19 Recent eco-
nomic models provide some assistance in ascertaining when markets
are behaving competitively with respect to prices and contract terms,
and in devising methods of moving markets toward competitive
equilibria. These models are considered next.


Before beginning this discussion some preliminary observations
should be made. Under current contract and commercial law, the
existence of imperfect information is a necessary but generally not
sufficient condition for legal intervention. 20 An additional prerequi-
site is the existence of substantively unfair contract terms. The
argument to this point, however, shows that imperfect information
should constitute a sufficient ground for intervention. This is be-
cause an intervention on information grounds is justified only if a
market is found to be behaving noncompetitively; and in our society
supracompetitive prices or terms are generally considered to be sub-
stantively unfair. On the other hand, no consensus exists that the
outcomes of competitive markets are always fair, and we take no
position in this Article on whether the state should regulate con-
tract terms on grounds of substantive fairness when information
problems are absent.21


19A "harsh" contract clause, such as a broad disclaimer, shifts many risks to
consumers, while a "gentle" clause, such as a broad warranty, shifts risks to firms.
Consumers who choose harsh clauses in return for lower prices are less risk-averse
than those who choose gentle ones. If the consumers who shop for contract terms
always choose harsh (or gentle) clauses, it may be possible to infer that searchers
are either less or more risk-averse than nonsearchers; consequently, competition
among firms for the business of searchers could yield contract clauses that would
not be utility-maximizing for the nonsearchers. But because no evidence that
searchers always choose particular kinds of terms exists, it seems safe to assume
that the degree of risk aversion does not correlate strongly with the extent of search.
This aside, poor consumers may be somewhat more willing than middle class con-
sumers to trade lower prices for bearing more purchase risks. See Schwartz, A
Reexamination of Nonsubstantive Unconscionability, 63 VA. L. REV. 1053, 1058-59
(1977). Poor consumers, however, often purchase in distinct markets. See generally
FEDERAL TRADE CoI'jmIssoN, EcoNOM-Ic REPORT ON INsTA.,LwrNT CREDrr AND


.ETAIL SALEs PRACTIcEs OF DISRICT OF COLUMBIA RETAILMS (1968); Kunreuther,
Why the Poor May Pay More for Food: Theoretical and Empirical Evidence, 46
J. Bus. 368, 375-78 (1973).


20J. WHTE & R. SummERs, HAMBOOK OF T E LAW uNDER THE UNwoRM
CONIERzCIA. CODE 118-19, 128 (1972).


21The argument to this point assumes that an intervention on information
grounds cannot be justified if a market is already competitive, because competitive
markets generate prices and terms that are utility-maximizing for all consumers.
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II. THE BEHAVIOR OF MARKETS CHARACTERIZED BY
IMPERFECT INFORMATION


A. The Nature of the Analysis


The study of economic problems uses both optimization and
equilibrium techniques. The former method focuses on individual
actors, who are presumed to maximize or minimize some relevant
measure-individuals maximize utility, firms minimize costs. The
economist's task is to characterize the optimization strategies actors
pursue, and to describe the results of pursuing such strategies for
these individuals. Equilibrium analysis focuses on the interaction of
economic agents in markets; this method is used to characterize the
outcomes markets are likely to generate when individual actors
pursue particular optimization strategies.22 Equilibrium analysis is
essential to a discussion of information problems because the norma-
tive questions that should concern decisionmakers largely reduce to
whether markets are or can be made competitive.


In employing equilibrium analysis it is often helpful to model
markets as games. The "players" are firms and consumers. Each
of the players pursues some goal, such as profit maximization or
minimization of net purchase costs, and chooses a strategy for achiev-
ing the goal. "Solution concepts" 23 then characterize the outcomes
(equilibria) particular games generate when the players pursue
specified strategies. The solution concept most frequently used
today is the "Nash equilibrium." 24 A system is at a Nash equilib-
rium if, given that all other players continue to pursue their present
strategies, each player would optimize by continuing to pursue his
present course of conduct. In such a case, no player has an incen-
tive to alter his strategy; the system is at an equilibrium.23


This abstract description can be illuminated by a relatively
simple example. Consumers in a purely competitive market are
presumed to have perfect information, face zero search costs, and
desire to purchase at the lowest price. The only Nash equilibrium
in this ideal market is at the competitive price. To establish this
conclusion, it may initially be observed that a situation in which
firms charge different prices cannot be an equilibrium. A firm


Below we discuss possible efficiency and fairness objections to this premise. See
text accompanying notes 83-88 infra.


22 A good introduction to equilibrium analysis is A. CIANc, FuNmsAnAL


METHODS OF MATHEMATICAL ECONONUCs 39-58 (2d ed. 1974).
23 W. BA-UMOL, ECONO iC THEORY AND OPERATIONS ANALYSIS 440-43 (4th


ed. 1977).
2 4 See R. LucE & H. RAiFFA, GAmms AND DECISIONS 170 (1957).
25 For a fuller explanation of the Nash equilibrium concept, see id. 170-79


(1957).
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quoting a price higher than that of other firms would have no
customers, because consumers who knew the price each firm charged
and who could costlessly travel from firm to firm would never buy
at a price above the market minimum. The high-price sellers thus
would alter their strategy by reducing prices to the market minimum
or exiting if the low-price sellers continued to pursue their pricing
strategies. Price dispersion therefore cannot constitute a Nash
equilibrium.


Moreover, the only single price at which the market would be
in equilibrium is the competitive price. Once a market reaches the
competitive price firms no longer have an incentive to lower their
prices because the competitive price is at the minimum point of
each firm's average cost curve; price cuts below this point would
consequently yield losses.26 It is equally true that firms would have
no incentive to raise their prices if all other firms continued to
charge the competitive price because a firm that raised its price
would have no customers. Perfectly informed consumers would
purchase from the price-raising firm's competitors. 2 7


The next part of this Article describes models that illustrate
Nash equilibria in markets characterized by imperfect information.
These models, like the example just given, relate the optimization
strategies of consumers and firms to the outcomes markets generate.
Because there unfortunately is little hard data respecting how con-
sumers and firms optimize under conditions of uncertainty, part II
(B) thus spends some time describing and analyzing the assumptions
currently made respecting such optimization strategies.


B. The Behavior of Markets Characterized by
Imperfect Information


1. Common Features of Search Equilibrium Models


The search equilibrium models discussed below 281 share several
assumptions respecting firms, products and consumers. Firms maxi-
mize profits, but pursue relatively passive strategies. Each firm sets


26 See P. SAmuELsoN, supra note 5, at 470.
2 7The previous two paragraphs describe a "static equilibrium model." Such


models do not explain how markets out of equilibrium reach equilibrium; they do
not, that is, describe dynamic processes. Static equilibrium models instead char-
acterize the kinds of equilibria a market can sustain. The formal models discussed
below are all static equilibrium models. Although dynamic models would be useful
for understanding market phenomena, dynamic modeling is not sufficiently advanced
to generate useable policy instruments.


28 Many of these models are reviewed in Rothschild, supra note 16. For a
more recent survey, see Wilde, Market Search Models: A Selective Survey, Califor-
nia Institute of Technology, Social Science Working Paper #133 (1976) (copy on
file at the University of Pennsylvania Law Review).
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a price, charges this price to each consumer, waits to see who buys,
and alters its price when this would increase expected profits. In
these models, firms do not advertise, and all firms in a given market
sell homogeneous goods on terms that differ, when they differ, only
on price. The probable effects of relaxing all of these assumptions
will be considered later,29 but for now they are necessary to the
analysis. 30


Search equilibrium models assume that consumers are inter-
ested primarily in prices (since it is assumed that the goods are
homogeneous) and act to maximize expected utility. Before enter-
ing the market, each consumer decides, on the basis of his income,
tastes, and alternative opportunities, the maximum or "limit" price
he will pay. Search equilibrium models typically assume, for ex-
positional convenience, that all consumers in a market have a com-
mon "limit price." 31 This common limit price may be thought
of as the monopoly price because it is the price a monopolist would
charge were he confronted with a set of consumers who would pay
this price but no more.8 2  Finally, the models assume that con-
sumers become informed only by visiting firms; they do not read
advertisements (formally there are no advertisements) or consult
other information sources.33 The effect of relaxing this assumption
is also considered below.34


Because firms seek to maximize profits, it logically follows that
a Nash equilibrium could occur only if no firm can increase profits
by changing its price. A further important equilibrium condition
of search models is that no firms desire to enter or exit the market.
This is captured mathematically by assuming that in equilibrium
all firms earn zero profits.


29 See text accompanying notes 69-82 infra.


3OAn additional assumption is that a large number of firms exist. The object
is to characterize equilibria in markets in which, imperfect information aside, the
usual competitive assumptions hold true.


31 See sources cited in note 16 supra.
32 Consumers of course would have individual limit prices. One could derive


for each firm a demand function (telling the firm the highest price it could profitably
charge) from the distribution of individual limit prices, but this is not done because
the models' results are qualitatively unchanged under the simplifying assumption.
Respecting the realism of the assumption that consumers have limit prices, a recent
article observed that one can say "with reasonable certainty" that "the consumer
enters the market not with a single price in mind, but with a range of acceptable
prices." Gardner, The Role of Price in Consumer Choice, in SmLcT.cD ASPECTS OF
CONstumn B _Avion, 415, 427 (NSF/RA 77-0013, 1977). Researchers also have
surveyed consumers and report finding maximum acceptable prices. See Katona &
Mueller, supra note 15, at 47-48; authorities cited in note 55 infra.


33 See sources cited in note 16 supra.
34 See text accompanying notes 57 & 59-62 infra.
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2. Sequential Search Models in Which Consumers
Know the Price Distribution


Many early search models 35 assumed that consumers use a
sequential strategy when they shop. A consumer acting according
to this strategy visits firms in sequence according to the rule that
search should continue until the marginal cost of further search is
greater than or equal to the marginal gain. The gain is measured
by the likelihood that an additional store visit will produce a lower
price. The price for each consumer at which the marginal cost of
further search equals the marginal gain is referred to as the con-
sumer's "reservation price"; it is the maximum price at which the
consumer will purchase, provided that it is less than or equal to his
limit price. Because the expected gain that each consumer per-
ceives search to yield is a function of that consumer's estimate of
the probability of finding various lower prices, the consumer's op-
timal search strategy cannot be characterized precisely without de-
scribing how the consumer incorporates his subjective view of the
actual price distribution into the calculation of his reservation price.
The optimization problem that characterizing such a strategy en-
tails, however, presently cannot be solved if the consumer is assumed
not to know the distribution of prices he faces. Thus, search equi-
librium models commonly make the unrealistic assumption that
when consumers decide how much search to engage in they know
the overall price distribution but not the specific price each firm
charges.


A brief description of the single price equilibria that can ob-
tain is sufficient to indicate the policy implications of common
sequential search models. If the consumers in these models are
assumed to face positive search costs, the only equilibrium is at the
common limit or monopoly price, "P,,." 30 If the market were at
a single price, P, less than P, a firm could raise its price by some
amount without losing customers. A consumer in this case would
compare the gain of purchasing from a competitor who continued
to charge the lower "old" price with the cost of switching, and if


35 .E.g., Arrow & Rothschild, Preliminary Notes on Equilibrium Price Distribu-
tions with Limited Information, The Economics Series, Institute of Mathematical
Studies in the Social Sciences, Working Paper #34, Stanford University (1973)
(copy on file at the University of Pennsylvania Law Review); Diamond, A Model
of Price Adjustment, 3 J. ECON. ThEoRY 156 (1971); McCall, The Economics of
Information and Optimal Stopping Rules, 38 J. Bus. 300 (1965).


36 See Arrow & Rothschild, supra note 35; Butters, Market Allocation through
Search: Equilibrium Adjustment and Price Dispersion: Comment, 15 J. EcoN.
THEoRY 225 (1977); Diamond, supra note 35, at 165.
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the price rise was made smaller than the cost to any consumer of
switching, no consumer would switch. The only price at which
this seller strategy fails is PL; a firm charging more than the limit
price would make no sales. Thus, only the monopoly price can be
a Nash equilibrium. At any lower price, a firm has an incentive
to alter its strategy: the firm will raise its price if other firms con-
tinue to pursue their strategy of charging the same price.


When the market is at the monopoly price, no firm has an in-
centive to lower its price. Because sequential search models assume
that consumers learn a store's price only by visiting it, a consumer
will not switch to the single price-cutting firm because the proba-
bility of finding the one firm charging less than P., when many
firms exist, is too low to make switching an optimal shopping
strategy. Thus the market price remains at Pr.37


The monopoly price would not be an equilibrium in sequen-
tial search models, however, if an appreciable number of consumers
could search costlessly. In such a case, firms could increase profits
by cutting prices, and reduce profits by raising prices. For example,
were a market to reach the monopoly price, a given firm would
increase revenue by cutting prices; since consumers know the price
distribution, they would realize that a price cutter exists, and those
who could costlessly search would find and switch to the price-cut-
ting firm. Because individual firms could increase profits by
cutting prices, the monopoly price could not be an equilibrium.
Further, if a substantial number of consumers faced zero search
costs, only the competitive price would be an equilibrium. If the
market were at a price less than P,, any firm that raised its price
would lose those of its customers who could search costlessly, for
they would switch to firms whose prices had not changed. Thus if
a large number of consumers faced zero search costs, it would never
benefit a firm to raise prices if its rivals did not also raise their
prices. And, as shown above, a firm would profit from cutting
prices if its rivals failed to follow suit. The price cutting strategy
fails, however, when the market is at the competitive price. In a


37 In a market with very few firms, price cutting could be an optimal strategy


for a firm to follow if all other firms continued to charge the monopoly price. The
odds that consumers would find a price-cutting firm vary inversely with the number
of firms; consequently, consumers are more likely to search for price cutters when
very few firms exist. In such a case, however, the costs to firms of colluding to
raise prices are reduced, for collusion costs also vary inversely with the number of
firms. See L. Surmivm-i, HAinBoox OF THE LAW OF ANaurrauST 161-63 (1977).
Neither information nor oligopoly theory has yet developed models describing the
outcomes reached by oligopoly markets affected by imperfect information, appar-
ently because of the difficulty of characterizing the strategies firms pursue when
they have incentives both to cut and collusively raise prices.
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competitive market, each firm is operating at the point at which
price equals minimum average cost; therefore no further price cuts
would occur. When a substantial portion of consumers face zero
search costs, then, the only single price equilibrium a market can
sustain is the competitive equilibrium. When the market reached
the competitive price no firm would have an incentive to increase
or decrease its price.38


This conclusion unfortunately seems useless to policy makers.
In the real world all consumers face positive search costs, and no
legislative action could reduce anyone's costs to zero.


A departure from pure theory, however, suggests that the analy-
sis may be useful to decisionmakers. Search equilibrium models
commonly assume that sellers do not advertise.39 Informative ad-
vertising, however, increases the chance that switching from firm to
firm would be an optimal strategy for consumers to follow, and that
price cuts would thus be optimal for firms. This function of ad-
vertising may be understood by assuming that a market is at the
monopoly price. A firm then cuts its price and runs newspaper
advertisements. As consumers in consequence are able to find this
firm relatively cheaply, some of them may patronize it. Informative
advertising thus tends to drive prices downward and thereby helps
to prevent the existence of monopoly equilibria. Because legisla-
tive intervention to cure information problems is often expensive,
these search equilibrium models suggest that when price advertising
is common, decisionmakers should be cautious when deciding
whether to intervene on the basis of imperfect information. A
more detailed discussion of this and other policy implications is
found in parts III and V of this Article.


3 S Salop and Stiglitz recently created a search equilibrium model in which con-
sumers face two search options: to pay a set price and obtain a list of every firm
charging the lowest price in the market, or to visit one firm at random and pay
whatever price that firm charges. Salop & Stiglitz, supra note 16, at 495. In the
Salop-Stiglitz model, a competitive equilibrium can occur only if a substantial number
of consumers face zero search costs. Should all consumers face positive search
costs, a firm could increase profits if it raised its price above the competitive price
by an amount less than the cost to consumers of paying the set price to become
perfectly informed. Thus the competitive price cannot be an equilibrium.


39 An exception is Butters, supra note 2. Professor Butters assumed that firms
advertise only by sending to all potential buyers slips of paper on which are written
the product type-e.g., "a pen"-and the price. Buyers can costlessly process all
such advertisements they receive but they obtain no other product information.
From these conditions he generated an equilibrium price distribution in which one
firm charged the competitive price, another the limit or monopoly price, and all other
firms were in between, no two firms charging the same price. The restrictiveness
of his assumptions together with the improbability of this outcome actually obtaining
suggest that his interesting theoretical models would not provide useful guidance to
policymakers.
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Even if one interprets these search models as merely suggestive
of useful policy implications, they have two significant limitations
as guides to policy makers. First, as noted earlier, the assumption
that consumers know the true price distribution but not the iden-
tity of the firms charging each price is unrealistic. When a model
or set of models has not been verified empirically and some of its
specifications seem implausible, the conclusions it supports should
be taken as suggestions to consider, not directions to follow. Second,
no model that presupposes that consumers know the price distribu-
tion has plausibly characterized the conditions that can sustain
multiple price equilibria. Real world markets, however, frequently
are characterized by price dispersion. Thus, the search equilibrium
models this section describes often will give decisionmakers little
help in evaluating actual market outcomes.


The next two sections of this Article 40 discuss the model pro-
posed by the authors,41 a model that makes more plausible assump-
tions with respect to how consumers search and what they know
about the prices they face. This model, in consequence, is some-
what more helpful in answering the question whether particular
real world price distributions are close to the competitive ideal.


3. A Fixed Sample Size Model Assuming Consumers Do Not
Know the Price Distribution


This model assumes that consumers are ignorant of the price
distribution for a product before they begin to search.42 Economists
generally suppose in this case that consumers also use a pure sequen-
tial strategy.43 A simple example illustrates this notion. Suppose
that all prices in a market cluster around a point. A consumer who
follows a fixed sample size strategy will decide before shopping how
many stores to visit. If he has decided on a sample of five, he will
visit all five stores although, in this illustration, his search would
quickly reveal little price diversity. A sequential searcher by con-


40 See text accompanying notes 42-51 infra.


41 This model is presented formally in Wilde & Schwartz, Equilibrium Com-
parison Shopping, 45 REv. Eco. ST=D. (forthcoming 1979). Readers interested in
the mathematics underlying the heuristic explanation the text next provides should
refer to this paper.


42A consumer is considered not to know the price distribution if he has little
specific knowledge of the prices the market offers. A consumer would be ignorant
of the price distribution in this sense although he knew that a nineteen-inch color
television set would be unlikely to cost him less than $200 or more than $650.


4 3 See, e.g., Rothschild, Searching for the Lowest Price When the Distribution
of Prices is Unknown, 82 J. PorxcALr EcoN. 689, 694-96 (1974).
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trast would probably stop searching after visting only a few stores,
because he correctly infers that further search will reveal similar
prices. The sequential searcher would purchase at the same price
as the fixed sample size searcher, but at a lower overall cost because
he visits fewer stores. The sequential strategy is thus superior to
the fixed sample size strategy because it enables consumers to make
better use of the information that searching reveals.


Recent analyses suggest, however, that consumers could ration-
ally include nonsequential elements in their search strategies. 44


Initially, consumers who search sequentially against an unknown
price distribution may make more costly errors than consumers who
keep to preset samples. Sequential searchers can mistake the signifi-
cance of a price similarity that initial store visits may reveal and
stop searching too soon, or they can mistake the significance of an
initial price diversity and search longer than the actual price distri-
bution warrants. On the other hand, consumers who stay within
preset sample sizes seldom radically over or underinvest in search.
Further, experiments suggest that consumers come much closer to
obtaining the optimal payoff that their strategies permit when they
use fixed samples rather than search sequentially.45 Risk-averse
consumers ignorant of the price distribution may therefore ration-
ally incorporate fixed sample size elements into their search strategy.
Furthermore, some consumers search because they enjoy shopping.
Since a sequential strategy is useful only for minimizing search costs
-the sequence could end at one store visit if that visit reveals a
very low price-consumers who shop partly for pleasure may visit a
preset number of stores. Finally, when fixed costs are associated
with search activity, visiting several stores may be optimal. For
example, if a consumer's major expense is getting to the shopping
district, he may choose to visit a preset number of stores when he
arrives there because the more store visits he makes the lower the
average cost of visiting each store.


4. A Mixed Strategy Model


Intuition suggests that consumers actually use mixed search
strategies. Because of the advantages of a fixed sample size strategy,


44 Cf. Gastwirth, On Probabilistic Models of Consumer Search For Information,
90 QJ. EcoN. 38 (1976) (questioning sequential search models that assume con-
sumer knowledge of price distributions).


45 See Fried & Peterson, Information Seeking: Optional Versus Fixed Stopping,
80 I. Exp~meNTAL PsYcH. 525 (1969).
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especially when the price distribution is unknown, consumers prob-
ably do create and intend to exhaust a preset sample of stores before
purchasing. These samples, however, are flexible; a consumer who
sees at the outset of his search a price that his impressionistic ex-
pectation suggests is a "bargain" may buy at that price, even though
this means that he has not exhausted his sample.


All essential features of such a mixed strategy are captured in a
model that assumes that consumers set and keep within preset
samples, but that for some consumers the sample size is one while
for other consumers it is greater than one. This is because if they
actually follow mixed strategies, some consumers in any given market
can be expected to visit only one store while others are likely to
visit more than one store. The evidence, moreover, is consistent
with the existence of mixed strategies. In every market studied, a
considerable percentage of consumers, but not all, visit two or more
stores.4 6 Thus, we make the weak (i.e., realistic) assumption that
consumers pursue mixed strategies, which we capture with the
mathematically convenient metaphor that consumers use a fixed
sample size strategy with some samples equalling one.


The model also rests on two relatively weak assumptions re-
specting the way sample sizes are chosen: sample size varies inversely
with the cost of search 47 and directly with the potential gains from
search. Gains include the pleasure shopping may bring and the
lower prices it may reveal. Respecting the latter, because greater
price or quality variation may exist for higher priced than for lower
priced goods, more search-the visiting of more stores-should, and
actually does, occur for such goods.48


4 6 See Bucklin, Testing Propensities to Shop, J. MARKE-ING, Jan., 1966, at 22,
23; Day & Brandt, A Study of Consumer Credit Decisions: Implications For Present
and Prospective Legislation, in THE NATIONAL COMAUSSION ON CONSuMmR FiN xcE,
1 TEcmicAL STuDiEs pt. 2, at 41-42 (1972); Udell, Prepurchase Behavior of Buyers
of Small Electrical Appliances, J. MARKET-Gr, Oct. 1966, at 50, 52 (consumers prefer
to compare products at home using out-of-store sources of information).


4
7 See Bucklin, supra note 46, at 23-24; Newman, supra note 15; Swan, Search


Behavior Related to Expectations Concerning Brand Performance, 56 1. APPLD
PsycH. 332 (1972) (rewards and costs are taken into account by consumers choosing
between brands).


4 8 See Katona & Mueller, supra note 15, at 46, 50, 66-68 (more search was
reported from durable goods buyers than sport shirt buyers); of. Claxton, Fry &
Portis, supra note 15, at 40 (a large proportion of people who search more
thoroughly state that high purchase price was a significant reason); Newman &
Staelin, supra note 15, at 255 (cost of product correlated positively with search
behavior for car buyers who thought of a few makes at the outset, but did not so
correlate for car buyers who thought of one make at the outset).


Psychologists have created the concept of "perceived risk," which they define
as the risk the consumer associates with the financial, social, and physical conse-
quences that may flow from purchase of the product. The higher the degree of
perceived risk, they assert, the greater the amount of search, because search generates
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Given all of the foregoing assumptions, the model yields three
potential equilibria: (1) a single price equilibrium at the competi-
tive price (although all consumers face positive search costs); (2) a
cluster of prices at the competitive price, with other prices spread-
ing up to the monopoly price; and (3) a continuous price distribu-
tion bounded on the upper end by the monopoly price. The equi-
librium that will occur in any given market is a function of the
number of consumers in that market who visit more than one firm,
and the size of the samples these consumers set.


The explanation of the first equilibrium is similar to the ex-
planations developed above. If the market is at a single price, Po,
greater than the competitive price, Pa, a given firm could increase
profits by lowering its price by some amount. This firm would con-
tinue to get its share of those consumers who visit only one store.
It would also get every customer whose sample included two or more
stores and who visited the price cutter. Such "comparison shop-
pers" buy at the lowest price they see. Because when some con-
sumers comparison shop at least one firm could increase profits by
undercutting Po, this price could not be an equilibrium; a situation
in which only Po is charged would be unstable. The price cutting
strategy only fails at the competitive price because average costs then
are minimized and further price cuts would be unprofitable. Thus,
when some consumers comparison shop, the only single price that
could be an equilibrium would be Pa, the competitive price. Fur-
ther, if the market reached Pa and many consumers were compari-
son shoppers, no firm could increase profits by raising its price. Such
a firm would get only those consumers who visit one store; for con-
sumers who visit two or more firms would not buy from the high-
price firm. In consequence, this firm could charge as much as Pz,
but if too few nonshoppers exist, it still would earn no more (and
perhaps less) profit than if it had continued to charge Pa. There-
fore, when a sufficient number of consumers always visit more than
one store, the competitive price is the only possible equilibrium.49


This result differs from the result indicated by conventional
search equilibrium models-where a competitive equilibrium could
not exist unless some consumers could search costlessly-because
some consumers in this model continue to search regardless of the


information, which can reduce the consumer's (subjectively) perceived risk. Thus
the psychological model also predicts greater search at higher prices. See J. ENGEL,
D. KOLLAT, & R. BLAcKwE, CoNsutmR BmHvioi 240-41, 586-87 (3d ed. 1978).


49It is assumed that firms are not colluding to set and maintain a monopoly
price. See note 37 supra.
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price information revealed by store visits. Consumers probably con-
sider the possibility of price variation in setting their samples, but
the reasons that lead them to include nonsequential elements in
their search strategies cause some consumers to visit all stores in these
samples notwithstanding that they may continually see similar prices.
Because some consumers always comparison shop, firms that cut
prices could be rewarded and firms that raise prices could be pun-
ished. The extent to which the prospect of reward or punishment
influences firm behavior depends upon the ratio of comparison
shoppers to the total number of shoppers in the market. If that
ratio is sufficiently great, the market will generate a competitive
equilibrium.


If the number of comparison shoppers is too small to support a
competitive equilibrium, but the number is nevertheless significant,
the market will sustain an equilibrium with a "mass point"-a
cluster of prices-at the competitive price and a price spread up to
PL, the monopoly price. A mass point above Pa, the competitive
price, could not exist for reasons similar to those just discussed: when
many firms charge a single price above Pa, a given firm could in-
crease profits by cutting its price. A mass point can exist at Pa,
however, because it is the competitive price; firms whose prices are
forced down to Pa would not find it profitable to charge prices
below it. Not all firms, however, would be at this price. In this
second case, there are enough consumers who visit only one store to
make it profitable for some firms to "specialize" in selling to these
uninformed consumers at supracompetitive prices.


The final conclusion generated by this model is that when a
small number of consumers comparison shop, equilibrium entails a
price distribution with an upper bound of P,, the monopoly price.
Its range varies inversely with the number of comparison shoppers
and their shopping intensities; thus, when very few consumers shop,
prices will bunch up toward P..


The three outcomes of this model can be precisely characterized
mathematically." Let A, - the number of consumers who visit only
one store; An - the number of consumers who visit more than one
store; n = the number of stores each comparison shopper visits; F


each firm's fixed costs (including a return on investment); s -
the "capacity constraint," or level of output that minimizes average
cost; P -- the common limit price; 15 = each firm's marginal cost.


50 The derivation of the equations given in this section are not included in this
Article. The mathematical explanation of the origin and derivation of the equations
may be found in Wilde & Schwartz, supra note 41.
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An
A competitive equilibrium can exist if and only if A n n > I -


F
s(Pz - P) ; an equilibrium with a mass point at the competitive price


nAn F An
can exist if and only if n > 1 s(-- i n; and


A., + nAn ,~L- ) A + An; n


nAn
a continuous price distribution can exist if and only if nAn


A Ic + nAn


F<1-
S(Pz - )


Because consumers visit firms to compare prices, this model sug-
gests that if a market is not behaving competitively the state should
consider methods of reducing the costs of comparison shopping in
that market; as search costs decrease, the likelihood of competitive
behavior will increase. This model also does not incorporate ad-
vertising. But it suggests, as do the models described above,15 that
informative advertising is quite useful in producing competitive be-
havior. A consumer who examines three advertisements has
sampled three stores, at least with respect to price. Finally, this
model may be useful to those who make state intervention decisions.
All of these policy implications are discussed in greater detail in
parts III to V below.


III. DECIDING WHEN TO INTERVENE: AN ILLUSTRATION


AND ITS IMPLICATIONS


This section illustrates how the economic analysis presented in
this Article can assist a decisionmaker in answering the relevant
normative question, whether imperfect information has caused a
market to behave noncompetitively. It will be useful to begin by
showing how a decisionmaker could in principle use the mixed
strategy model to answer this question precisely. Assume that our
hypothetical decisionmaker observes that all prices in a market for
electric clothes dryers cluster around some point. The mixed
strategy model suggests that the market is at a competitive equi-


61 See text accompanying notes 39 & 40 supra.
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librium. The concept of a "cluster," however, is vague. The model
also predicts that when there are few comparison shoppers the price
distribution will bunch toward the monopoly price. When mar-
ket prices seem close to each other, therefore, the decisionmaker
could be observing either the competitive outcome or an outcome
approaching the monopoly price.


Suppose that the highest observed price is $450. The decision-
maker could sample consumers to ascertain their limit prices. If
the sample mean is well above the highest observed price-for ex-
ample $700-the market is competitive. Because at least one seller
who could charge the monopoly price (P.) would do so, $450, the
highest observed price, could not be PL. But as the model allows
for no mass points above the competitive price, the observed cluster
must be the competitive price. If the sample mean, however, is
in the neighborhood of the highest observed price, the decision-
maker needs a method by which to determine whether a competitive
equilibrium exists. The mixed strategy model shows that this will


An F
obtain if and only if A >1 -


To illustrate how this model could be used, we shall initially


An
let X = A + An" Then X is the ratio of comparison shoppers-


people who visit two or more stores-to the total consumers in the
market. If a market is competitive, a firm's price can be repre-


F
sented by the equation p * + / - -. Now let the decisionmakers


observe a standard markup on variable costs in this market of one


F F
hundred percent. Then p * = 2 f. Because p * p 1 - F


S S


Substituting, 1 - F becomes 1 - j6 Unless marginal


cost rises steeply, average variable cost can be a proxy for marginal
cost, and it is easier to ascertain. Assume that the average variable
cost observed was $200 per dryer. Finally, the sample mean of
limit prices, let us say, is $500. Thus P. ($500) = 2.5p (2.5 x
$200). Substituting in the equation for X, we get X > 1 -
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>1 1 .333.52 Thus if one third
PL - 2.5l - .5


or more of the persons who purchase electric clothes dryers visit
more than one store, the observed price distribution would cluster
around the competitive price.


Empirical evidence indicates that thirty-five percent or more of
the purchasers of items such as clothes dryers visit two or more stores
before buying.53 Since consumers can also obtain comparative price
information by observing advertisements, this evidence actually
understates the amount of comparison shopping that occurs. 54 Thus,


52 Readers might observe that if Pz, the limit price, were only 1.5 times greater
than P, a firm's marginal cost, this equation yields absurd results (where Pz = 1.5p,


X > I - f- - 1). Such results would not occur in practice. The model


shows that a competitive equilibrium occurs when the ratio of comparison shoppers


to all shoppers (X) > 1 ( ) where F is the firm's fixed cost and s is the


level of output that minimizes average cost. The part of the equation to the right
of the > sign will be less than one (thereby ensuring a positive percentage of
comparison shoppers) if s(Pz - i) > F. The model in fact assumes that
s(Pz - f) > F, because in equilibrium Pz must equal the highest price in the
market. Thus, to say that s(P. - P) > F is to assume that a firm that operates at
"capacity" (s is the profit maximizing capacity) can recover its fixed cost, F (in-
cluding a return on investment), when It charges the highest price the market will
permit (Pz). Were this condition unsatisfied, no firms would be in the market. As
firms will of course exist in any case in which the law is interested, the condition
s(Pz - P) > F will be satisfied, and the equation for X, when applied to real
markets, will yield a zero (no amount of comparison shoppers can generate a com-
petitive equilibrium in this particular market) or a positive fraction (Y3 as in the
textual example).


To show that in equilibrium Pz would be the market's highest price, let the
highest price in a market be Pb where Pb < Pz. The firm charging Pb would
make sales only to those consumers who sample one firm; consumers who sample more
than one firm will not purchase from the firm charging Pb because it would be the
highest price they see. Thus the firm charging Pb would have an incentive to
raise its price above Pb because it would lose no customers. But the firm could not
charge more than Pz, for above Pz no sales are made. Thus the market's highest
price (Pb) must equal Pz in equilibrium.


5 3 See, e.g., Bucklin, supra note 46, at 23 (61.7% of those looking for furniture
or large appliances reported two or more trips); Newman and Staelin, supra note 15
(35% of major appliance buyers visited two or more stores).


64 Methodological problems also cause many studies to understate the amount
of consumer search that actually occurs. These studies rest on surveys of consumers
taken from days to more than a year after the consumers purchased the items in
question. Consumers are unlikely to recall in detail the nature and number of
information sources consulted. Further, many indices of search measure the number
of categories of information sources consumers use-store visits, friends, ads,
articles-but do not count frequency of use within categories. Some active searchers
may therefore go undetected. Finally, studies of consumer search behavior usually
neglect information seeking within retail units. See Newman & Lockman,
Measuring Prepurchase Information Seeking, 2 J. CoNsumER B EsEcH 216 (1975).
These authors surveyed consumers after they shopped (for women's shoes) and also
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if the illustrative data respecting limit prices, markups, and average
variable cost are even approximately accurate, a decisionmaker who
saw a cluster of prices in an electric clothes dryer market could con-
clude that the market was competitive.


If the decisionmaker were instead to observe a cluster of prices
with some prices well above it, his task would be easier. The mixed
strategy model allows no mass points to occur except at the com-
petitive price. Therefore, the decisionmaker would know that the
cluster represented the competitive price. By comparing the num-
ber of prices in the cluster with the total number of prices obtaining,
and their respective distances from the cluster, he could evaluate the
competitive state of the market.


This exercise teaches several valuable lessons. Initially, despite
the apparent precision of the analysis, the exercise shows that a real
world decisionmaker would encounter great difficulty in precisely
characterizing a market's competitive state. It would be quite diffi-
cult to ascertain limit prices accurately by sampling. The highest
prices consumers report they would pay may differ substantially
from the highest prices they in fact would pay because consumers
may weigh the costs and potential gains of purchases differently in
hypothetical and real situations. Further, methodologically sound
samples would have to be large, and for this and other reasons would
be expensive to obtain 5 Also, if a market contains firms that vary
widely in size, the "representative" markup and average variable
cost may not approximate reality closely. In addition, as the next
section of this Article 51 shows, the existence of product hetero-
geneity and possible firm discrimination among consumers can
greatly complicate the analysis. Finally, a decisionmaker would
have to decide which firms are actually in the market that he is
evaluating. The antitrust laws make the question of market defini-


observed their search behavior. They found that consumers in fact received more
information than they reported receiving. Id. 219-21. Cf. Day, Assessing the Effects
of Information Disclosure Requirements, J. MABaKTxIG, April 1976, at 42, 44
(criticizing methodology of studies of the effectiveness of disclosure legislation in
part because these studies relied heavily on self-reporting of behavior).


6 Despite these difficulties, marketing scholars for several years have been
surveying consumers to ascertain the maximum and minimum prices consumers
would pay before they begin shopping, and apparently believe that surveys of this
kind would be useful to firms. See, e.g., Adam, Consumer Reactions To Price, in
PmcING STRATEGY 75 (1969); Fouilhe, The Subjective Evaluation of Price:
Methodological Aspects, id. 89; Gabor & Granger, The Attitude of the Consumer to
Prices, id. 132; Monroe, Buyers' Subjective Perceptions of Price, 10 J. MA=T


RESEAR H 70 (1973); Monroe, Measuring Price Thresholds by Psychophysics and
Latitudes of Acceptance, 8 J. MARKET lEsEAncn 460 (1971); Stoetzel, Psycho-
logical/Sociological Aspects of Price, in PncsuG ST AEGY, supra, at 70.


50 See text accompanying notes 69-82 infra.
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don germane, but experience there teaches that the question is
difficult. To summarize, inexpensively obtained and precise an-
swers to the question whether the existence of imperfect informa-
tion has caused given markets to behave noncompetitively will
seldom be available in real cases.


The illustration of how a hypothetical decisionmaker could
apply the mixed strategy model nevertheless demonstrates that
markets are likely to behave much better in the face of imperfect
information than is commonly supposed. Under relatively plausi-
ble assumptions respecting costs and consumer preferences, the illus-
tration showed that a market may behave competitively if as many
as two thirds of the consumers in it know only the prices they them-
selves pay; if fewer consumers than these are informed, the same
assumptions would support a conclusion that many firms are still
charging the competitive price. Thus, the fixed sample size model,
as well as the sequential search models discussed earlier, suggest
that decisionmakers should be cautious in imposing expensive dis-
closure requirements and that close cases should be resolved against
intervention.


The analysis in the preceding part 57 and the illustration just
set forth are also useful to actual decisionmakers because they sug-
gest that certain elements are more consistent with the presence of
competitive behavior than with its absence. These elements are:


(a) If prices cluster, a market is likely to be at a competitive or
a monopolistic equilibrium. A price cluster accompanied by
the presence of a substantial number of comparison shoppers
(for example, one third or more 58 of total consumers in that
market if firms' costs and mark-ups, and consumers' sample
limit prices are at least roughly as supposed above) is more con-
sistent with the former outcome.


(b) A price cluster with a few prices above it is also more con-
sistent with a competitive outcome than a monopoly outcome.


(c) If price advertising is common, a market is unlikely to be
at a monopoly equilibrium; the "best case" for intervention
cannot be made. This conclusion is suggested by the conven-
tional sequential search models discussed above."" To illustrate
the point, assume that: (1) prices cluster around the monopoly


57 See text accompanying notes 22-52 supra.
5 8 See text accompanying note 52 supra.


59 See text following note 39 supra.
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price, (2) advertising is common, and (3) consumers often ob-
serve two or more ads. In these circumstances, a firm could
increase profits by cutting its price and advertising the cut.
Because the firm was already advertising, the marginal cost of
communicating information about the price cut would be small;
because some consumers would observe the contrast between
this price and others, the firm's business would increase. The
monopoly price thus would not be an equilibrium. The fixed
sample size model also implies that the presence of price adver-
tising correlates positively with the absence of a monopoly
equilibrium, since such advertising reduces the costs of com-
parison shopping.


(d) If comparison shopping is convenient, the likelihood that
a competitive equilibrium will exist is enhanced. The costs of
such shopping vary inversely with the costs of making compari-
sons. These latter costs will be lower if the methods of quoting
prices or commonly used terms are standardized, because it is
easier to compare like things and because consumers can use
the knowledge obtained about prices and terms in one trans-
action conveniently to understand others. Thus, if prices and
terms in a market are quoted in standard and relatively clear
fashion, the market, other things equal, is more likely than not
to be competitive.


(e) As is implicit in the foregoing analysis, and as the next
section of the Article 00 will make clear, competition is more
likely when sellers cannot conveniently discriminate among
consumers on the basis of relative knowledge or sophistication.


Given the above, a decisionmaker observing a market in which
price advertising is common, prices cluster, comparison shopping
seems common and relatively inexpensive, and firm discrimination
among consumers is quite difficult to practice, should conclude that
no information problems exist.


An illustrative application of these criteria may be drawn from
one of the few markets for which data is available-the market for
financing consumer purchases of new cars. A 1971 state-by-state
survey of finance charges revealed that the median range between
the lowest and highest annual percentage rates (APR) quoted for
financing cars varied from two percent in the lowest variance state
to seven percent in the highest variance state, with five percent the


60 See text accompanying notes 69-82 infra.
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most common figure., 1 A more recent but less extensive survey
suggested that the two percent range is becoming more common.62


Thus, prices cluster in this market. Moreover, an appreciable
number of consumers apparently do search. Another study reported
that of the consumers who purchased cars and household durables
on credit because they lacked the resources to make cash purchases,
thirty percent and twenty percent, respectively, consulted alternative
credit sources. 3 Because this measure did not consider search
within source types-how many banks visited-the authors suggest
that the report "may have significantly underestimated the amount
of search." " Further, prices are quoted in a fashion that facilitates
comparisons-the APR.


With respect to other criteria, price advertising in local markets
does not seem uncommon, and although there are sometimes alle-
gations of discrimination, 5 consumer finance markets generally ap-
pear to segment along risk lines. 60 All of this suggests, in the ab-
sence of hard data to the contrary, that the auto loan market is
presently competitive with respect to price, and that regulations
such as usury laws are unnecessary. It must be admitted that this
method of analysis is plainly rough, but it is focused on the right
issue-how markets behave. Moreover, it is grounded in rigorous
theory; it is easily as precise as inquiries currently conducted in


61 Schober & Shay, State and Regional Estimates of the Price and Volume of
the Major Types of Consumer Instalment Credit in Mid-1971, in NA.ONAL CoM-
isiSSON ON CONSUmER FINANCE, 3 TECHNC.AL STuDiEs pt. 1, at 99-103, 123 (1972).


62See How to Save on a Car Loan, 43 CONSUME REP. 201, 202 (1978)
(survey by the Board of Governors of the Federal Reserve System of the "most
common" annual percentage rates charged by the largest banks in the cities sampled;
lower rates may have been available from smaller banks).


63Day & Brandt, A Study of Consumer Credit Decisions: Implications for
Present and Prospective Legislation, in NATIONAL COMMSION ON CONSUMER
FInANCE, 1 TECHNICAL. STuiEs pt. 2, at 41 (1972).


64 Id. 67 (footnote omitted).


0 The allegations prompted the Equal Credit Opportunity Act; 15 U.S.C.
§§ 1691-1691f (1976), which outlaws discrimination on the basis of race, color,
religion, national origin, sex, marital status, age, or because any part of the applicant's
income derives from a public assistance program.


66Consumer finance companies have considerably higher costs and charge
higher rates than do banks. See Benston, Risk on Consumer Finance Company
Personal Loans, 32 J. FINANCE 593 (1977); Benston, Rate Ceiling Implications of
the Cost Structure of Consumer Finance Companies, 32 J. FINANcE 1169 (1977).
This market segmentation could occur only if the finance companies and banks lend
to different customers, and it seems common understanding in the field that the
former deal with higher risk debtors than the later. But cf. White & Munger,
Consumer Sensitivity to Interest Rates: An Empirical Study of New Car Buyers and
Auto Loans, 69 MIcH. L. REV. 1207 (1971) (some consumers who borrowed from
banks dealing with high-risk debtors could have borrowed from banks dealing with
low-risk debtors).
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similar fields, such as antitrust; W and as our understanding of how
markets behave under conditions of imperfect information deepens,
it can be made more precise still.8


IV. DECIDING WHEN TO INTERVENE UNDER RELAXED ASSUMPTIONS:


FURTHER IMPLICATIONS AND LIMITATIONS


Search equilibrium models make two relatively strong (i.e., un-
realistic) assumptions: (1) goods are homogeneous; and (2) firms do
not discriminate among consumers on the basis of knowledge or
sophistication. This section discusses the implications of relaxing
these assumptions for the decision to intervene.


A. Quality and Term Heterogeneity


There is a common taxonomy of product heterogeneity:
products are either "search" or "experience" goods.6 9 A search


67
1n adjudicating the legality of a merger between two firms in the same line


of business when the acquiring firm was not in the acquired firm's market, the
Supreme Court stated:


[T~he Court has recognized that a market extension merger may be un-
lawful if the target market is substantially concentrated, if the acquiring
firm has the characteristics, capabilities, and economic incentive to render
it a perceived potential de novo entrant, and if the acquiring firm's pre-
merger presence on the fringe of the target market in fact tempered
oligopolistic behavior on the part of existing participants in that market.
In other words, the Court has interpreted § 7 [of the Clayton Act] as en-
compassing what is commonly known as the "wings effect"-the prob-
ability that the acquiring firm prompted premerger procompetitive effects
within the target market by being perceived by the existing firms in that
market as likely to enter de novo.


United States v. Marine Bancorporation, Inc., 418 U.S. 602, 624-25 (1974). See
generally United States v. General Dynamics Corp., 415 U.S. 486, 494-504 (1974);
United States v. Falstaff Brewing Corp., 410 U.S. 526, 531-37 (1973). These
inquiries are at least as complex and expensive to conduct as those we propose, and
they seem less susceptible of precise answers; our criteria focus on observable facts
such as market prices and the extent of comparison shopping rather than on such
intangible factors as whether a firm would have entered a market or whether the
possibility of entry "tempered" noncompetitive behavior by existing firms.


68 The analysis above, it may be added, helps explain why decisionmakers may
intelligently worry less about the competitive state of business markets than of con-
sumer markets. Many firms have buying specialists whose job is to shop for the
firm. Because greater search correlates positively with increased competitive be-
havior, many business markets may be acceptably competitive. Finally, because
legislatures cannot conveniently ascertain the competitive state of particular markets
before passing statutes, an institutional implication of the argument that an inter-
vention should not be made unless a market's competitive state is explored is that
state responses to the problem of noncompetitive behavior resulting from imperfect
information should primarily be administrative or judicial. The antitrust laws,
which seek to ascertain and remedy noncompetitive behavior resulting from struc-
tural market imperfections or collusive behavior, afford a convenient analogy. For
reasons developed below, see text accompanying notes 89-114 infra, we argue that
the administrative process is best suited to respond to information problems.


6
9This taxonomy was initially used in Nelson, Information and Consumer


Behavior, 78 J. FozrrrcAL EcoN. 311 (1970). For a table stating goods that fall
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-good is one whose salient characteristics the consumer can learn
before purchase, by direct observation; an experience good is one
whose salient characteristics can only be learned after purchase, by
actual use. Price and terms, in this lexicon, are search character-
istics because the consumer can learn of them before buying, while
some aspects of performance-for example, automobile seat comfort
during a long drive-are experience characteristics because they can
be learned only through use.


1. Search Goods Generally


In principle, the fixed sample size model applies to markets of
heterogeneous search goods because such markets are usually divisible
into roughly homogeneous subsets. Consider, for example, a radio
sold in two- and three-knob versions. Whether each version is
priced competitively is again largely a function of the ratio of com-
parison shoppers to total shoppers for that version. Goods can
differ along several quality dimensions, however. The two-knob
version thus may be more durable but less precise than the three-
knob version. If products nevertheless segment into classes recog-
nizable both to consumers and firms, and if consumers shop pri-
marily within quality classes, the effect of imperfect information on
the state of competition in each class can be examined in the rough
manner we have described. Products often do segment in this way:
beers are premium or ordinary, wines are estate bottled or com-
mune, and cars are compact or full size. Moreover, consumers do
seem to search primarily within quality classes.70 In markets of
heterogeneous search goods, therefore, investigations of the state of
'competition would be more costly and less exact than in markets in
which homogeneity prevails, but the criteria developed above would
nevertheless be helpful.


2. Contract Terms


The discussion to this point has implicitly assumed that a
market (or market subset) in which price is competitive is also com-


into the two categories, see id. 319. A third category, usually applied to services,
is "credence." A credence quality cannot be evaluated by direct observation or
use. As an illustration, a consumer may never know whether the automobile repair
he purchased was actually necessary. See Darby & Karni, Free Competition and
-the Optimal Amount of Fraud, 16 J.L. & EcoN. 67, 68-69 (1973). No search
equilibrium models consider credence qualities.


70 Udell reports that 73% of the purchasers of small appliances stated that they
planned their decision prior to shopping in a store, which suggests that consumers
comparison shop within quality levels. Udell, supra note 46, at 52. If a majority
of consumers comparison shop across quality levels, market price distributions for
,some goods may be too ambiguous to evaluate.
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petitive with respect to purchase terms. This assumption may be
too strong. Suppose that all firms insert in their sales contracts a
particular term-such as an acceleration clause 71-which can impose
substantial costs on consumers. Suppose also that the firms conceal
this term by using fine print and complex legal language. In these
circumstances, the true price to consumers exceeds the nominal
purchase price, but they may respond only to this latter price. If
enough consumers comparison shop, the market would reach equi-
librium at the nominal competitive price. Consumers, however,
would suffer a welfare loss; they would be paying a higher true
price than they would have paid if the existence and significance
of the clause at issue were disclosed, for the nominal competitive
price does not reflect the costs the term shifted to consumers.


This problem has been neglected until this point because it
has been assumed that when a sufficient number of consumers com-
parison shop to generate a competitive price equilibrium, enough
of these consumers would be term conscious to prevent the market
from reaching a monopoly equilibrium with respect to important
terms. Put another way, if enough consumers comparison shop to
make it profitable for firms to compete on price and quality, firms
also are likely to compete on terms. This justification for equating
terms with prices is of course unavailing if a particular market is
not at a competitive equilibrium with respect to price. In such
circumstances, however, intervening to produce enough comparison
shopping so that a competitive price equilibrium will occur should
resolve the term problem.


Nevertheless, the equation of term competition with price com-
petition is not completely satisfactory because the overlap between
consumers conscious of price and quality and those conscious of
terms may be imperfect. This lack of correspondence may result
from differences in consumer competence, taste (some persons sim-
ply dislike learning about their contracts), or from differences in
cost. Evaluating terms is more costly than evaluating prices or
search characteristics such as color, size or fit; some comparison


71 The courts have split on the question whether the Truth in Lending Act, 15
U.S.C. §§ 1601-1665 (1976), requires disclosure of acceleration clauses. For a dis-
cussion of the cases, see Comment, Acceleration Clause Disclosure Under The Truth
In Lending Law, 77 CoLum. L. Rav. 649 (1977) (concluding that disclosure is
probably not required under current law, but that the statute should be amended to
require it because "a right of acceleration is of significance to the borrower." Id.
668). See also Note, Acceleration Clause Disclosure: A Truth in Lending Policy
Analysis, 53 In. L.J. 97 (1977) (using economic analysis to suggest that the Truth
in Lending Act should require disclosure of acceleration clauses to promote com-
parative shopping, encourage informed consumer decisions, increase consumer aware-
ness, and improve the allocation of resources).
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shoppers in consequence may devote little time to examining terms.
Further, in the absence of formal analysis it cannot be said that
term competition occurs in precisely the same way as price com-
petition.


These difficulties suggest that additional criteria are required
to guide the decision to intervene when terms are at issue. A
monopoly equilibrium provides the best case for an intervention;
it occurs when firms do not compete to give consumers better terms,
but instead are aware of consumer ignorance and actively exploit
it to procure for the firms themselves the most favorable terms pos-
sible given consumers' tastes, resources and alternative opportuni-
ties.7 2


A market can be considered monopolistic 73 for any term used
by all or almost all firms if: (1) the market is not price competitive;
and (2) the term at issue appears in arcane legal language and fine
or otherwise inconspicuous print. It is more costly for consumers
to search for terms than for prices or some aspects of quality; if too
few price searchers exist to generate a competitive or almost com-
petitive price structure, too few term searchers may exist to generate
a nonmonopolistic term structure. If the market is price competi-
tive but the second criterion is met, a monopolistic outcome for any
term should be presumed to occur if a substantial portion (more
than one third 74 if the market is roughly similar to the electric
clothes dryer market discussed above) of the comparison shoppers
are not term conscious. Basing a finding of monopoly on a much
lower percentage of uninformed consumers than this may lead to
serious errors because it seems unlikely that markets that are com-


72 By contrast, a competitive equilibrium is one in which, given existing tech-


nology, costs, and consumer tastes, the market generates a mix of terms that maxi-
mizes social welfare rather than the welfare of firms. In such a case, it should be
noted, firms will not necessarily provide the same terms to all consumers. This is
largely because consumers differ in their degree of risk aversion and time preference
(for example, some consumers may prefer to buy disposable sports cars over safer,
more economic vehicles with longer-term warranties).


73 We have phrased the issue as whether a market is monopolistic respecting
terms because administrative difficulties will probably prevent decisionmakers from
evaluating term equilibria intermediate between competition and monopoly. It
would be extraordinarily difficult (perhaps impossible) to compute the welfare loss
of such equilibria, as contrasted with a competitive equilibrium respecting the
purchase terms at issue. Also, present economic models are unable to characterize
intermediate equilibria with respect to terms. Thus when terms are at issue, a
decisionmaker should intervene (cost of intervention problems aside) only when a
monopoly outcome occurs. For an attempt to characterize the welfare effects of
imperfect information when price is the only independent variable and the setting
is otherwise somewhat artificial (the government controls all the prices), see
Diamond, Welfare Analysis of Imperfect Information Equilibria, 9 Bm. J. EcoN.
82 (1978).


74 See text accompanying note 52 supra.
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petitive with respect to price will be monopolistic with respect to
terms unless significant numbers of consumers are not term con-
scious.


3. Experience Goods


Search equilibrium models assume that consumers can evaluate
all relevant aspects of a product before purchase; the equilibria these
models characterize relate to known characteristics, particularly to
price. Because consumers cannot evaluate experience characteris-
tics before purchase, the models appear to say little about markets
for experience goods. This, however, understates the utility of the
analysis. Markets for some experience goods behave as if they were
markets for search goods, and the markets for many other experience
goods are unlikely to work in fundamentally different ways.


Generally, experience goods can be distinguished by frequency
of purchase. A consumer who wishes to buy milk, for example, can
become familiar with the experience aspects of different brands,
such as taste and texture, in less than a week. Therefore, after a
few initial purchases frequently purchased experience goods are es-
sentially equivalent to search goods in that consumers know, or can
quickly learn, all aspects of quality before making further pur-
chases. Decisionmakers can therefore ascertain the competitive
state of such markets in the same fashion they use to evaluate search
good markets.75


Current search equilibrium models, however, are at best sug-
gestive of the conditions associated with competitive equilibria in
markets for infrequently purchased experience goods. Such equi-
libria are likely to be largely functions of the ratio of knowledge-
able consumers to total consumers in a market; probably an appro-
priate way for the state to facilitate their occurrence is to reduce the
costs of comparison shopping. Until the understanding of experi-
ence goods advances, however, search equilibrium models will shed
relatively little light on the question when intervention in experi-
ence goods markets on the basis of imperfect information is justified.


B. Discrimination Among Consumers


The mixed strategy model presented above7 assumed that each
firm charged the same price and provided the same quality to all of
its customers.7 7 When firms competed for the business of compari-


7r See text following note 51 supra through text accompanying note 68 supra.
76 See text accompanying notes 46-51 supra.
77 See text following note 48 supra.
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son shoppers, nonsearchers necessarily were benefited. But if firms
discriminate among customers on the basis of knowledge or sophis-
tication, this pecuniary externality would vanish; firms would ex-
ploit nonsearchers by charging them higher prices or providing
them with lower quality products and services than would be of-
fered to comparison shoppers. It is useful, in discussing this pos-
sibility, to distinguish between "mass" and "individualized" trans-
actions. In the former, firms cannot conveniently learn the
characteristics of individual consumers. The efficiencies of mass
transactions lie in the existence of a very high ratio of customers to
sales persons and in such transactions being conducted rapidly.
Retail sales of relatively low-priced items afford the best illustration.
"Individualized" transactions are characterized by considerable per-
sonal contact between firm representatives and customers and com-
monly involve bargaining over price and product features. The
paradigm is the sale of a new car.


1. Mass Transactions


In mass transactions, discrimination by individual firms among
their customers seldom occurs because firms cannot conveniently
obtain the information to engage in such practices. To explain how
this information gap precludes discrimination, it will initially be
shown that although markets may segment by quality level, indi-
vidual firms will sell products at prices that accurately reflect their
quality differences. Let consumers be divided into two classes,
sophisticated (class "A") and unsophisticated (class "B"). A sophis-
ticated consumer can discern a difference in quality between two
seemingly identical products. Assume that the two versions of the
product are sold in the market, high quality ("X") and low quality
("Y"); both appear identical to the ignorant eye. Firms purchase
these versions at prices that reflect their quality attributes. If firms
could distinguish sophisticated class A consumers from unsophisti-
cated class B consumers they could sell high quality X goods to the
former and low quality Y goods to the latter for the same price.
This would maximize profits because Y goods cost firms less than X
goods.


Sophisticated and unsophisticated consumers, however, look
very much alike; in mass transactions the costs to firms of examining
consumers to ascertain into which class they fall would exceed the


gains. In these circumstances, an apparently profitable strategy
would be for firms to let consumers sort themselves out by their
purchases. Each firm could put a mix of X and Y goods on the
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shelf so that class A consumers would buy the former and class B
consumers the latter.


Such a strategy would fail if an appreciable number of sophisti-
cated consumers existed, because unsophisticated consumers some-
times would luckily purchase X goods. The A consumers would
only buy these goods, but B consumers would buy both X and Y
goods because they cannot distinguish between them. Thus, each
firm would have to set out more X goods than it has A customers;
otherwise its B customers would purchase some of the goods in-
tended for the A customers, thereby causing these persons to switch
to other firms. Setting out somewhat more X goods than there are
A customers, however, would create an unstable situation. The
higher the ratio of X goods to Y goods the more often B customers
would purchase X goods. Thus each firm would face a constant
pressure to increase the ratio of X goods to Y goods.


A numerical example illustrates how this pressure would work.
Suppose a firm has 100 customers, half of which are sophisticated A's
and half unsophisticated B's. The firm initially stocks 100 widgets,
fifty of which are X and fifty Y. The demand for good widgets
(Dx) is fifty (by A's) plus twenty-five (by B's). All A's of course
demand X widgets. But B's demand twenty-five X widgets because
if a B consumer cannot distinguish X's from Y's and fifty percent
X's and fifty percent Y's are present, the B consumer will choose an
X widget fifty percent of the time. Thus, in this example the firm
sets out fifty X widgets but has a demand for seventy-five X widgets.
Let the firm next set out seventy-five X widgets and twenty-five Y
widgets. Dx = 50 (by A's) + 36.5 (by B's). Once again, if there
are seventy-five percent good widgets, unsophisticated consumers
will choose a good widget seventy-five percent of the time. Al-
though there now are twenty-five more X widgets than A customers,
the demand for X widgets has risen from 75 to 86.5. Again, the
firm is understocked. A likely result of this situation is firm special-
ization by quality level, with some firms selling only X goods and
others only Y goods, at different prices. The class into which a
particular firm would fall would be determined by the percentage
of knowledgeable customers it has, the market price, and the cost
difference to the firm of purchasing superior and inferior versions
of the product.


As a consequence of specialization, decisionmakers could ex-
amine the effect of imperfect information on the prices of X and Y
goods in the fashion we have previously described. 78 Thus, the


78 See text following note 77 supra.
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possibility of discrimination in quality levels does not add very much
additional complexity to the already complicated analysis of mass


transaction markets characterized by imperfect information.
This analysis also shows that individual firms generally would


not discriminate among customers by price or terms. Let class A


consumers be comparison shoppers and class B consumers be persons
who only visit one firm. Because firms cannot distinguish in this


respect among consumers, or segment consumers by setting out
varying contract packages, they will offer each consumer the same
contract package. In transactions commonly recognized as mass,
moreover, each firm commonly does sell goods or services at the


same price and under the same terms to all customers.79 Whether
this is a competitive package depends upon the ratio of comparison
shoppers to total shoppers in the market.80


2. Individualized Transactions


In individualized transactions, in which firm representatives
spend a relatively large amount of time with customers and in con-
sequence can get to know them, firms apparently can discriminate
in price and quality without incurring excessive costs. Ascertain-


ing the existence of such discrimination, however, would be very
difficult, largely because of the prohibitive cost of establishing actual
transaction prices or quality differences among goods sold at similar
prices. Thus the question for decisionmakers apparently is whether
particular circumstances make discrimination likely. Once more,


the probability of discrimination appears largely to be a function
of the ratio of knowledgeable consumers to total consumers in a


given market. The more consumers who are knowledgeable about
the price and quality differences among new cars, for example, the


lower the inducement to a dealer to invest resources in ascertaining


and acting upon differences in consumer awareness levels, even
though here the circumstances more readily permit such activities.


In markets in which discrimination is possible-for example,
cars and expensive stereo equipment-some consumers, perhaps be-


cause they are aware of the difficulty of ascertaining quality, are


willing to purchase information that classifies products by per-


formance and price. In consequence, periodicals devoted exclu-


79 Some corroboration of the model lies in studies that indicate that individual
retailers do not discriminate among consumers on the basis of income or ethnic
characteristics, both of which are commonly used as proxies for being uninformed
or unsophisticated. See J. ENGEL, D. KOLLAT & R. BLAcxwELL, supra note 48, at
187.


so See text accompanying note 52 supra.
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sively or partially to rating cars and stereos are quite common.8'
The large amount of available information in these markets, in com-
parison to many other markets, suggests that the ratio of knowledge-
able consumers to total consumers of cars and stereos may be high
enough so that discrimination is not a serious problem. The very
sparse and inconclusive empirical evidence is also consistent with
this perception. 2


Nevertheless, discrimination is a potentially serious concern.
Search equilibrium models shed relatively little light on the ques-
tion when discrimination is being practiced and what remedies are
appropriate. Further, the remedy question raises issues that are
beyond the scope of this Article. As an illustration, a way to pre-
vent price discrimination in particular markets is to require firms
to charge all consumers the same price. Whether the welfare gains
such a policy would confer on unsophisticated consumers would
exceed the welfare losses to sophisticated consumers and firms as
well as the costs of enforcing the policy is an issue we make no at-
tempt to resolve here. Thus, the analysis of this Article should not
be taken to apply to individualized transactions, except insofar as
it suggests that discrimination in such transactions does not now
seem to be a serious problem.


V. NORMATIVE ISSUES AND POLICY IMPLICATIONS


A. Normative Issues


Once it has been found that a market is behaving noncompeti-
tively because too few consumers are informed, the initial choice a


81 E.g., C"n & DnrVE, MOTOR Tnmsm, HIGH FmErrv, STEmo REVIEW.
82 An empirical study that sent researchers disguised as potential buyers to


new car dealers found no statistically significant differences between the prices
quoted to black and white buyers, but did find such differences between the prices
quoted to "poorly dressed" and other buyers. These differences seemed small
although they were statistically significant. A poorly dressed black male received
price quotes on new cars the mean of which was $3,836.18 while a well-dressed
black male received quotes the mean of which was $3,754.14, a difference of $82.04.
Wise, Differential Pricing and Treatment by New-Car Salesmen: The Effect of the
Prospect's Race, Sex and Dress, 47 J. Bus. 218 (1974). See also Wise, Cox & Floto,
Sex and Race Discrimination in the New-Car Showroom: A Fact or Myth?, 11
J. CoNsuisR AFF. 107 (Winter 1977) (suggesting that salesmen seem to discrimi-
nate with respect to price according to the sex and race of applicants, but that
personality factors could have slanted the data). Dealers, it should be noted, do
not discriminate among consumers on the basis of contract terms, nor can they
seriously discriminate on the basis of quality. Cf. Leff, Contract As Thing, 19
Am. U. L. REv. 131, 145-47 (1970) (observing that the sometimes extensive bar-
gaining between consumers and automobile dealers did not concern the contract of
sale).
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decisionmaker faces is whether to regulate the substantive transac-
tion or to attempt to move the market toward a competitive equi-
librium. We shall assume that regulation would involve ordering
firms to reduce monopoly prices s3 or to excise monopoly terms
from service or purchase contracts. Moving a market toward a
competitive equilibrium is preferable to such regulation, assuming
all other things equal, for three reasons. First, regulation is un-
likely to be effective because firms can exploit in numerous ways
the bargaining power that the lack of comparison shoppers confers
on them. As an example, if a court banned the use of a particular
term, firms could preserve their monopoly power by switching to
other terms that also shift costs to consumers. This strategy would
probably be effective, because if too few consumers comparison
shopped to generate a nonmonopolistic equilibrium respecting the
term initially used in their contracts, it is unlikely that enough
consumers would comparison shop to ensure a nonmonopolistic
equilibrium for the substitute terms.


A second ground for eschewing regulation is that, if consumers
could conveniently be informed, regulation would limit choices in a
non-optimal fashion. Banning harsh terms forces consumers who
prefer to accept these terms in order to take advantage of lower
prices to pay higher ones. Conversely, a limit on prices would
requires consumers who knowingly prefer to pay higher prices to
take harsh terms instead." Put another way, regulation prevents
consumers from making informed decisions between contract terms
and prices.


Finally, seeming monopoly equilibria are sometimes unstable.
For example, the standard automobile warranty in use in the late
1950's always appeared in arcane legal language and fine print;
apparently neither firms nor other institutions informed consumers
of the nature of the risks they were bearing. The industry, how-
ever, began to compete extensively on warranty coverage in the
1960's, and continues to compete in this area today.s5 If the state


33 Cf. American Home Improvement, Inc. v. MacIver, 105 N.H. 435, 201 A.2d
886 (1964) (refusing to enforce the full contract price on the ground that it was
unconscionably high); Jones v. Star Credit Corp., 59 Misc. 2d 189, 298 N.Y.S.2d
264 (N.Y. Sup. Ct. 1969) (same); UsNoM CONSUTMM CREDrr CODE § 5.108(4)(c)
(providing that a "factor" supporting a finding of unconscionability is "gross dis-
parity between the price . . . and the value of the property . . . measured by the
price at which similar property ... [is] readily obtainable ... by like consumers").


84 See Schwartz, supra note 19, at 1057-59.


85 See Schwartz, Seller Unequal Bargaining Power And The Judicial Process,
49 IND. L.J. 367, 385 n.41 (1974).
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had intervened to specify acceptable terms for automobile warran-
ties, this competitive behavior might never have emerged.8 6


For these reasons, the preferable state response when imper-
fect information has caused a market to behave noncompetitively is
to move the market toward a competitive equilibrium. One method
of achieving this goal is to reduce the costs of comparison shopping
to consumers. Before discussing this method, however, it will be
useful to reevaluate a crucial premise of the above analysis. It has
been argued so far that an intervention that would reduce the costs
to consumers of becoming informed-termed here "required dis-
closure"-is not justified if the market in question is competitive.
Such an intervention, we assume, is unnecessary because a property
of competitive markets is to generate prices and terms that are
utility maximizing for all consumers. An efficiency argument and
two fairness arguments nevertheless might be made to justify re-
quired disclosure in competitive markets.


The basic premise of the efficiency argument is that the state
can reduce the costs of comparison shopping (for example, by re-
quiring firms to quote prices in standard fashion) even in competi-
tive markets. Such an intervention would raise each firm's average
cost curve and in consequence would require all consumers to pay
higher prices. All consumers would lose because of the increased
prices. For nonshoppers this loss would not be offset by any gain,
but comparison shoppers would benefit from the reduction in search
costs generated by the required price disclosure. If the net gain to
comparison shoppers (reduced search costs minus higher prices)
would exceed the losses to nonshoppers plus the costs of adminis-
tering the law, the intervention would be optimal.


It would be almost impossible, however, for an actual decision-
maker to make this utility calculation, largely because the relevant
facts would be too expensive to collect. Further, no theoretical
reason exists to believe that required disclosure in competitive mar-
kets would often produce net welfare gains. If one were to specu-
late about the facts, such an outcome seems unlikely given the
expense of administering disclosure legislation. Therefore, it seems
wiser to limit efficiency-motivated interventions to the case of non-
competitive markets.


A fairness argument that required disclosure should be im-
posed in competitive markets stems from the premise that persons


8 6 These three reasons would also militate against requiring firms to substitute


gentle clauses for harsh ones. The Magnuson-Moss Act, however, does engage in
regulation, as it provides that firms cannot disclaim implied warranties if they make
written express warranties. 15 U.S.C. § 2308 (1976).
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should be relieved of the chore of shopping; thus an intervention
that reduces search costs is desirable by virtue of this effect alone.
Although such an intervention would increase the leisure time of
shoppers, it would also impose costs upon nonshoppers and the state.
Consequently, this justification for required disclosure is unper-
suasive unless a further argument exists to justify conferring a bene-
fit on shoppers at the expense of other consumers. The only
relevant argument is that comparison shoppers generated the com-
petitive equilibrium, which benefited all consumers, and thus de-
serve compensation. But this case for compensation dissolves under
analysis. The proposal cannot be justified on the ground that it
would encourage shoppers to take socially desirable actions.87 Com-
parison shoppers are already performing a socially useful function
by helping to maintain a competitive market; thus it is unnecessary
to provide them with additional incentives by reducing their search
costs. A second possible ground for increasing the wealth of com-
parison shoppers is that they are worthier than nonshoppers. But
it is difficult to perceive the basis for this claim. Such persons shop
because the private gains to them from shopping exceed the costs.
No prevalent ethical scheme justifies making them better off at the
expense of society as a whole because they act in accordance with
this motive, and no other indicia of greater worthiness appear ger-
mane. Thus, this fairness argument-that shopping is a burden that
the state should always attempt to lighten-must be rejected.


A somewhat more persuasive argument is that disclosure legis-
lation increases the opportunity for consumers to participate in
market transactions, and in consequence makes those transactions
seem fair. Some consumers, according to this argument, may realize
that they are agreeing to contracts under conditions of imperfect
information because they find the costs of becoming informed to
be prohibitive. If these consumers later become dissatisfied with
their deals, they may not agree that a competitive market protected
them against overreaching by firms; they may instead say that the
choices of those of their fellow citizens who comparison shopped
are not as good a guarantor of fair terms as their own informed
choices would have been. This claim of unfairness would be much
less tenable, however, if the state had taken obvious steps to ensure
that the relevant information was readily available. In such cir-
cumstances, every consumer would (or should) realize that society
had seriously attempted to increase the opportunity of consumers to


87See generally Daniels, Merit and Meritocracy, 7 Pim.osopiy & PuB. AFF.
206 (1978).
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affect their own transactions. Because it is important that persons
have faith in the fairness of social institutions, the state should
therefore make obvious efforts to increase market participation by
reducing search costs in all markets, not just noncompetitive ones.ss


Although this fairness argument has some merit, it cannot sup-
port required disclosure in competitive markets. The claim is no
more compelling than a corollary fairness claim of the comparison
shoppers. A market may be competitive because a substantial num-
ber of consumers found it convenient to inform themselves. If this
is so, these informed consumers might object that they should not
be compelled to pay the higher prices resulting from disclosure re-
quirements simply because other consumers who chose to consume
leisure or engage in work rather than search subsequently repented
their decision. The fairness claim of the shoppers seems as com-
pelling as the claim of the nonshoppers. Given these conflicting
interests, the administrative costs of required disclosure militate
strongly against intervention. In addition, the nonsearchers' fair-
ness claim often may be dissipated by debate; these consumers may
be persuaded to change their views when they become aware of the
ratio of costs to gains commonly generated by interventions in com-
petitive markets. Finally, this fairness argument justifies interven-
tions only when consumer dissatisfaction is widespread and apparent;
such action is too costly to justify intervention on the presumption
that many consumers believe the market game to be unfair.


A variant of the argument that reducing search costs makes
consumer transactions seem fair is that required disclosure increases
the apparent fairness of these transactions to all consumers, although


88 This fairness claim seems analogous to the claim that a person has a pro-
cedural right to a hearing to contest a disadvantageous action even though the
person lacks an entitlement or a substantive right that a hearing could protect. The
right to a hearing arises because the persons affected by the unfavorable action are
entitled to at least an explanation of the reasons for the actions that have adversely
affected them and a chance to participate in the decisionmaking process. This
"procedural" entitlement is based upon membership of decisionmakers and affected
persons in the same community. See Michelman, Formal and Associational Aims in
Procedural Due Process, in 18 NoMos 126 (1977). Similarly, it may be claimed that
a person has a right to have search costs reduced in competitive markets, not because
one has a right to a particular market outcome, but because all members of a com-
munity are entitled to be informed of and participate in decisions to take actions that
affect them (here, the process of comparison shopping) and reducing search costs
conduces to this end. In addition to the difficulties with this position, which the
text next discusses, we add that it is a difficult position to confine. All persons have
a formal right to participate in the market (e.g., the nonsearchers could search) and
many actions could make that right more real, such as redistributing wealth to give
some groups a greater say in market outcomes. The position that "extra formal"
rights to participate should be created does not shed very much light on which such
rights the state should enact into law. In any event, we have no reason to assume
that Professor Michelman would extend his analysis to the market context.
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some consumers actually may not act on the information. Two ob-
jections to intervening in markets on this ground exist. First, the
justification yields no criteria by which to decide how fair a con-
sumer transaction should appear. Thus decisionmakers cannot know
when a particular intervention is necessary or how much new disclo-
sure is required. Second, this justification may be unnecessary; if
consumers become more satisfied with purchases when they receive
more information concerning prices and contract terms, even though
this information may not be used, accompanying price and term
information is actually another product feature. Firms thus now
have an incentive to supply it, just as they supply other sales en-
hancing product features such as color varieties. In consequence,
markets may already be generating the optimal amount of informa-
tion necessary to ensure apparent fairness. For all of the reasons
given here, then, this paper's premise that disclosure should be re-
quired only in noncompetitive markets seems valid.


B. Policy Recommendations


1. Removing Legal Restraints


Before discussing affirmative steps to render the behavior of
markets more competitive, it is useful to consider the possibility
of the removal of legal barriers that may prevent the attainment of
competitive equilibria. Three methods of pursuing a strategy
of permitting markets to function without interference seem promis-
ing. First, restrictions on nonfraudulent advertising should be
removed.8 9 The models described in part II of this Article indicate
that advertising is useful in preventing the existence of monopolistic


89 The Supreme Court has held that advertising of prices in some circumstances
is protected by the first amendment. Virginia State Bd. of Pharmacy v. Virginia
Citizens Consumers Council, 425 U.S. 748 (1976); Bigelow v. Virginia, 421 U.S.
809 (1975). Nevertheless, advertising is often regulated. As an example, the
Consumer Leasing Act, 15 U.S.C. §§ 1667-1667e (1976), prohibits advertising the
prices of leases unless the ads are accompanied by the disclosure of much additional
sales information, such as methods of determining a lessee's liability at the end of
the term and whether or not the lessee has an option to purchase (and the price
and time of exercise of any such option). Id. § 1667(c). This regulation raises the
cost of price advertising. Also, lawyer advertising remains heavily regulated despite
the Supreme Court's holdings. See Muris & McChesney, Advertising and the Price
and Quality of Legal Services: The Case for Legal Clinics, Working Paper, Law and
Economics Center, University of Miami School of Law (1978) (copy on file at the
University of Pennsylvania Law Review). Finally, the Supreme Court recently
upheld the constitutionality of a statute prohibiting optometrists from using trade
names in connection with optometrical practice. Friedman v. Rogers, 99 S. Ct.
887 (1979). Because the use of trade names can reduce consumer search costs and
facilitate comparison shopping, the Friedman decision narrows the constitutional pro-
tection for advertising that facilitates competitive outcomes.
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equilibria and in moving markets toward competitive equilibria.
This result is consistent with, and helps explain, evidence that prices
are higher when advertising is prohibited.90 Thus, prohibitions or
restrictions on the advertising of the prices and contract terms of
particular goods or services, or restrictions on advertising in par-
ticular media, can reduce consumer welfare in that they may cause
consumers to pay higher prices.


Similarly, courts should not regard a seller's use of a standard
form contract as a factor militating against enforcement of the con-
tract if its method of quoting the terms at issue is similar to the
methods commonly used in the relevant market for quoting terms
of this kind. The mixed strategy model "I showed that a market
is more likely to behave competitively if many consumers compari-
son shopped and if comparison shoppers visited a relatively large
number of stores. We have also seen that if firms standardize the
way in which prices and terms are quoted, the cost of comparison
shopping is lessened. If a firm's chances of enforcing its contracts
are reduced because those contracts are standardized, however, the
costs of private, voluntary standardization will rise; consequently,
firms would employ standardized contracts less frequently. There-
fore, that a particular contract is cast in standard form should not
militate against enforcing it.92


Finally, the government should consider relaxing the antitrust
laws to permit more voluntary standardization of the format in
which contract prices and terms are quoted. It is commonly said
that the threat of antitrust prosecution inhibits such private stand-
ardization; 93 because standardization increases the likelihood of
markets behaving competitively, this threat should be eliminated.
This is not to say that the government should benignly view agree-
ments by firms to fix uniformly the substantive aspects of their
transactions, but only to suggest the social desirability of agreements
to use a common format to set out in standard fashion the terms


9o See A. MAuarZi & T. KELLY, PIC ES AND CONSUmER IqFORmATION; THE


BENEF1TS FROM PosTING RETAIL GASOLInE PmCsS (1978); Benham, The Effect of
Advertising on the Price of Eyeglasses, 15 J.L. & EcoN. 337 (1972); Mudis &
McChesney, supra note 89; Steiner, Does Advertising Lower Consumer Prices?,
J. MAPET G, October 1973, at 19 (toys).


9' See text accompanying notes 42-45 and 49 & 50 supra.
92 One author of this Article has recently argued that if consumers are assumed


to have sufficient information, the existence of a standard form contract should be
a neutral factor with respect to the question whether a court should enforce any of
the clauses in it. See Schwartz, supra note 19, at 1064-71. The argument made
above suggests that the existence of a standard form contract should be neutral with
respect to the enforcement decision even though consumers are assumed to be
imperfectly informed.


9S See L. FuLLER & M. EISENBERG, BASIC CONTRACT LAW 532 (1972).
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and prices each firm individually chooses to offer. Even so, relaxing
the antitrust laws is a proposal that deserves much more considera-
tion than we give it here. The objection to such a relaxation of the
antitrust laws is that firms may fix prices under the guise of stand-
ardizing contracts, or find it easier to police violators of cartel rules.94


But because standardization is conducive to competitive outcomes,
reducing the costs of standardization should be seriously explored.


2. Affirmative Responses When Markets Are Found to
Behave Noncompetitively


In this section we shall discuss various affirmative measures
designed to shift noncompetitive markets toward competitive equi-
libria. The analysis is suggestive rather than directive, however,
because the wisdom of a particular legal initiative turns on a com-
parison of its costs and gains, and these cannot be assessed without
an exploration of the specific contexts in which the initiative will
operate. A decisionmaker, for example, should attempt to compare
the welfare gains an intervention may produce by moving a market
closer to the competitive outcome with both the administrative costs
to the state and the costs to firms of compliance with the new legal
requirement. Interventions may also produce undesirable second
order effects; competition in a particular market, for instance, may
be channelled along those quality or term dimensions firms are
required to disclose.95 Comparisons of possible welfare gains with
administrative costs, as well as analyses of the likelihood of second
order effects, are beyond the scope of this Article. Thus, the
methods suggested herein to move markets to a competitive outcome
are raised for serious exploration, not asserted as efficacious in all
circumstances.


The most promising method of making markets behave com-
petitively is to provide consumers with comparative price and term
information. If, for example, consumers could cheaply obtain a
list of all prices in a market (or just the lower ones) together with
the identity of the firms charging the prices, the likelihood of ob-
taining competitive equilibria would be much enhanced. A recent
experiment in which comparative price data were made available
to consumers of certain grocery items tends to corroborate this view.
The study showed that these consumers preferred lower-priced


9 4 See C. KAYSEN & D. TUNER, ANTITRUST POLICY: AN EcoNoMiC AND LEGAL


ANALYsis 150-52, 155 (1959);. F. ScHEnE, supra note .5, at 449, 452.
95 See Day, supra note 54, at 51.
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brands when they were able to compare prices easily.96 Private
firms, however, seldom sell comparative price data, apparently be-
cause they could not fully appropriate the value of the information
produced. Once a firm created a price list, it would have great
difficulty preventing other firms and consumers from using the in-
formation it revealed without paying for it. For example, a con-
sumer who bought such a list might freely distribute it to his friends.
Consequently, private firms seldom invest in the production of such
information.97 Government agencies, however, could themselves
produce and distribute comparative price data or subsidize firms
to do so. 98


96 Researchers studied the "effectiveness" of legally required unit pricing by
posting next to the supermarket shelf on which particular brands appeared a list
that identified each brand and gave its unit price. Consumers could compare unit
prices more conveniently with such a list than if they were required to make com-
parisons and computations directly from the labels of products on the shelf. These
price lists were compiled for three relatively homogeneous products (canned dog-
food, facial tissue and dishwashing liquid) and posted for three weeks. Consumers
paid from 1.4% less for dogfood to 2.9% less for dishwashing liquid because some of
them switched to less expensive brands. Russo, Krieser & Miyashita, An Effective
Display of Unit Price Information, J. MAI=c=TNG, April 1975, at 11, 17. This
research and our analysis suggest that recent legislation proposed in the House of
Representatives that would require pharmacists to post the prices of commonly used
prescription drugs would be effective in reducing drug prices. See H.R. 10681,
95th Cong., 2d Sess. (1978); H.R. 4591, 95th Cong., 1st Sess. (1977). Price lists
that saved consumers the trouble of going from firm to firm rather than from one
end of a shelf to the other thus might produce significant reductions in purchase
costs. Providing consumers with lists of commonly used terms (e.g., firm X warrants,
firm Y disclaims) might also improve the efficiency of market outcomes.


97 When firms can exclude "freeloaders" or capture a high portion of the returns
that providing comparative price or term information yields, the market will produce
such information. As an example, a subscription cable television company in Los
Angeles televises comparative grocery prices because it can charge most of the
recipients of this information.


In addition, firms that charge relatively low prices have an incentive to publish
advertisements comparing their prices to those of their competitors, and such adver-
tisements are sometimes seen. A disincentive to advertise in this fashion is that it
can provide free and useful publicity to firms whose prices are close to those of the
advertising firm, for consumers could decide that there is insufficient price dispersion
to warrant searching out the firm that charges the very lowest price. Firms that
engage in comparative price advertising also have incentives to misrepresent the
comparisons, as, for example, by suppressing quality differences. For a discussion
of the legal regulation of comparative advertisements, see Rollins, Comparative Price
Advertising, 33 Bus. LAW. 1771 (1978).


98 A proposed bill to simplify the Truth in Lending Act would authorize the
Federal Reserve board to "collect, publish and disseminate to the public, on a
demonstration basis in a number of standard metropolitan statistical areas to be
determined by the Board, the annual percentage rates charged for representative
types of nonsale credit by creditors in such areas." S. 2802, 95th Cong., 2d Sess.,
§ 136(a) (1978). The Board would also be authorized "to require creditors in
such areas to furnish information necessary for the Board." Id. Although publish-
ing such information is in general an excellent idea, some evidence suggests that
many consumer credit markets may now be sufficiently competitive as not to justify
the expense this statute would entail. See text accompanying notes 61-64 supra.
Thus we would recommend that the Board should not use § 136(a) (assuming the
bill passes) without first ascertaining the state of competition in the markets at issue.
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Three objections to a comparative price information program
are likely to be made, however: (1) such a program could actually
raise prices; (2) consumers would not absorb the information; and
(3) the information would be too expensive to provide. With re-
spect to the first objection, if firms were prevented from charging
prices above those supplied to the listing agency, they might quote
higher prices than they would otherwise charge. This may be be-
cause firms anticipate cost increases or merely because of a desire to
preserve flexibility. Both of these motivations could be partly
assuaged by publishing price lists frequently-perhaps once a week-
but the more frequent the list, the more costly the program, and the
more difficult to administer. This objection, however, illustrates
anew the wisdom of attempting to confine interventions to the case
of noncompetitive markets. In such cases, prices are already too
high, and price lists are likely to generate lower (although perhaps
not competitive) prices than would exist in the market if nothing
were done.


The objection that consumers would not absorb data from
comparative price lists stems from the concept of "information
overload" currently in vogue. This concept asserts that when
consumers are provided with too much information they make dys-
functional decisions; the circuits become "overloaded." 99 Recent
experiments, however, fail to support the existence of this phe-
nomenon. The evidence to date shows that more information en-
ables consumers to make better purchase decisions than they would
make were they uninformed, with a "better" purchase decision
defined as one that yields an outcome that more closely approxi-
mates a consumer's actual preferences.100 This is not to say that


99 As an illustration of the popularity of this concept, a governor of the Federal
Reserve Board recently explained to the Senate a Board proposal to simplify the
Truth in Lending Act partly as follows:


Looking at these [commonly used credit] forms, it is hard to avoid the
impression of information overload. There is more information than most
consumers can digest. By reducing the number of items of information
disclosed as under the Board's proposal, the important ones will receive a
greater emphasis and there will be a greater likelihood of affecting con-
sumer behavior.


Proposed Amendments to the Truth in Lending Act: Hearings on S. 1312, S. 1501
and S. 1653 Before the Subcomm. on Consumer Affairs of the Comm. on Banking,
Housing and Urban Affairs, 95th Cong., 1st Sess. 16-17 (July 11, 1977) (Statement
of Philip C. Jackson, Jr., Board of Governors of the Federal Reserve System). See
also Davis, Protecting Consumers From Overdisciosure and Gobbledygook: An
Empirical Look at the Simplification of Consumer-Credit Contracts, 63 VA. L. REv.
841 (1977).


1oo The only serious studies of information overload were doie by Professor
Jacoby. See Jacoby, Speller & Kohn, Brand Choice Behavior' as a Finction of
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the information overload phenomenon never occurs, but instead
that it has not been verified under experimental conditions. More-
over, no one can predict when consumers will experience "over-
load" in real world situations. Thus, that information overload
may occur if "too much" information is provided is an observation
of little relevance to decisionmakers. To be sure, consumers could
decide that the potential gains from absorbing new information
would exceed the costs. Given the potential savings that the pro-
vision of comparative price and term information could yield, how-
ever, assertions that such information would not be used are
premature.


The administrative costs of a comparative price information
program could, however, exceed the welfare gains. It would be
expensive to create and maintain price-gathering and promulgating
agencies, to identify the firms and products that should be included


Information Overload, 11 J. MARE BESEARCH 63 (1974); Jacoby, Speller &
Berning, Brand Choice Behavior as a Function of Information Load: Replication
and Extension, 1 J. CoNsUmm REsEAR H 33 (1974). The authors first interviewed
consumers to ascertain their "ideal" brand. They then required consumers to choose
from among a set of unknown brands on the basis of "bits" of information describ-
ing each brand. In these experiments, both the number of unknown brands and
the bits of information per unknown brand were varied. The authors defined a
"better" decision as one that selected a brand close to the consumer's ideal brand,
and they reported that increasing the amount of information consumers were pro-
vided caused worse-in their words, "dysfunctional"-decisions. Their methodology
and conclusions were quite critically reviewed; the most serious criticism was that
they failed to compare their results to those that would occur by chance. Assume
that a consumer has to choose a brand out of four available brands, and one of the
brands is closer to his ideal than the others. If the consumer knows nothing at all
about the brands, he should make the "best" choice 25% of the time. If the con-
sumer must choose one from eight brands, he will be right 12.5% of the time. But
assume that the consumer is provided with information in the eight-brand case and
makes the right choice 20% rather than 12.5% of the time. It then cannot be said
that more information is worse because in the four-brand case the ignorant consumer
was right 25% of the time and in the eight-brand case the informed consumer was
right only 20% of the time. What you must say is that the information helped in
the eight-brand case because the consumer did 7.5% better than he would have
done if he bad no information at all. The authors, however, in effect said that
more information is worse because in the eight-brand case the consumer was right
only 20% of the time. In fact, it turns out that when the authors' data are corrected
to take into account the effects of chance, more information improved the quality
of decisions in about every case. For a representative sample of various criticisms
of the study, see Russo, More Information Is Better: A Reevaluation of Jacoby,
Speller and Kohn, J. CONSUMER RESEARCH, December 1974, at 68; Staelin & Payne,
Studies of the Information-Seeking Behavior of Consumers, in CoCNMON AND SOCIAL
BEHAVIOR 185 (1976); Summers, Less Information Is Better?, 11 J. MARETmm
RESEARCH 467 (1974); Wilkie, Analysis of Effects of Information Load, 11 J.
MARKETING REsEARcH 462 (1974).


In addition, in a recent experiment consumers were given different levels of
information about the quality of two consumer products-blankets and slow cookers-
with the object of ascertaining whether more information influenced consumers to
choose higher quality brands. This actually occurred in every case. See Sproles,
Geistfeld & Badenhop, Informational Inputs as Influences on E&ent Consumer
Declson-Maktng, 12 J. Cormm= Arr. 88 (1978).
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on each list-for example, Los Angeles consumers may care little
about Anaheim prices-and to police firms to ensure that trans-
action prices are not significantly higher than the prices firms pro-
vide to the listing agency. Nevertheless, because providing con-
sumers with inexpensive comparative price data would be so useful
in moving markets toward competitive equilibria, it is a reform that
decisionmakers should seriously consider.10 1


For the reasons given above, the state should also consider
requiring firms to standardize methods of quoting prices and widely-
used terms. In fact, standardization is one of the solutions that
modem disclosure law sometimes adopts. 10 2 If prices and terms are
required to be disclosed in standard form, however, the total amount
of information that firms put out could be reduced. The required
standard form is likely to be concise, yet regulators may frown on
the provision of additional information on the ground that it re-
duces the effect of or confuses the required disclosure. Further, a
standardization requirement is likely to engender much litigation,
particularly in the period shortly after it is imposed. It seems al-
ways to take some time-a long time in the case of the Truth in
Lending Act-until courts and enforcement agencies are in even
rough agreement as to the standardization requirements. 0 3 These
difficulties are set out not to discredit the standardization method
but to emphasize again the advisability of limiting intervention to
noncompetitive markets.


101 If the government decided to make price information available, it should
allow firms freely to cut the prices they quote to the agency collecting and pub-
lishing price data. Experimental studies show that equilibrium prices are higher,
other things equal, when firms are required to maintain posted prices for specified
periods. See J. Hong & C. Plott, Implications of Rate Filing for Domestic Dry
Bulk Transportation on Inland Waters: An Experimental Approach, California Insti-
tute of Technology, Social Science Working Paper #164 (1976) (copy on file at
the University of Pennsylvania Law Review).


102The methods and difficulties of modem disclosure law are thoughtfully ex-
plored in P. KEETON & M. SIHAPO, PRODUCTS AND TiHn CONSUMER: DECEPTIVE PaAC-
TICEs (1972), and Landers & Rohner, A Functional Analysis of Truth in Lending
(U.C.L.A. L. Bnv., forthcoming, 1979). The most important federal statutes re-
quiring standardization as a means of facilitating comparison shopping are the
Truth in Lending Act, 15 U.S.C. §§ 1601-1665a (1976), which requires the price
of money to be quoted in standard fashion, and the Fair Packaging and Labeling
Act, 15 U.S.C. §§ 1451-1461 (1976), which requires disclosure of the net contents
of each "packaged consumer commodity." The comparison shopping goal of the
former statute, however, has apparently become subordinated to the goal of requiring
firms to disclose information that a hypothetical consumer might consider important
or useful. See Landers, Some Reflections on Truth in Lending, 1977 U. IrL. L.F.
669. For reasons that should by now be plain, this is an inappropriate goal for
disclosure legislation. In addition, the Truth in Lending Act does not require
standardization of the language of term disclosures. See Landers & Rohner, supra.


103 See Landers, Determining the Finance Charge Under the Truth in Lending
Act, 1 Am. B. FOUND. Es. J. 45 (1971).
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3. Institutional Implications


The implication of the foregoing analysis is that courts should
play a more limited role in responding to information problems
than they do at present; the analysis also confirms the wisdom of the
recent trend to place greater reliance on administrative enforce-
ment. The unconscionability doctrine authorizes a court to decline
to enforce a price or contract term if the price or term is both sub-
stantively and nonsubstantively unconscionable. 10 4  The latter re-
quirement can currently be satisfied by evidence that a consumer
lacked the information to make utility-maximizing purchase
choices. 105 We have shown, however, that the appropriate issue is
not whether a particular person who subsequently seeks redress was
informed at the time of purchase, but whether the market in which
he acted was behaving competitively. Further, prices and terms
should be considered substantively unfair solely because of the
existence of noncompetitive behavior. Thus courts should in-
quire into the competitive state of markets when objection is
raised to the enforcement of a contract on information grounds.
An unconscionability doctrine requiring courts to adopt this mode
of analysis, however, would be unsatisfactory for two reasons: (1) it
is very expensive in judicial proceedings to establish whether a
market is actually behaving noncompetitively, and (2) courts cannot
issue the remedies necessary to initiate movement of markets toward
competitive equilibria.


With respect to expense, application of the criteria developed
in parts III and IV of this Article requires a great deal of evidence;
the most important elements of this evidence would pertain to the
degree of price or term dispersion, the extent of comparison shop-
ing, and the identification of relevant markets. Contract cases,
especially those in which consumers are parties, seldom involve
stakes that would outweigh the costs of compiling such evidence.
It may be responded that parties to antitrust suits litigate issues of
similar difficulty, but antitrust damages are generally much higher
than contract damages. The private antitrust plaintiff may recoup


104 See Schwartz, supra note 19, at 1055. Nonsubstantive unconscionability
arises when certain factors, such as a lack of commercial sophistication, apparently
prevent a contracting party from exercising his freedom to choose the terms of the
agreement Substantive unconscionability arises when a contract yields a result that
affects a contracting party too harshly or that affects a noncontracting party adversely.
An illustration is warranty disclaimers or assignments of wages.


10 5 The doctrine of strict liability in tort also arose partly as a response to
consumers' supposed inability to appreciate the risks of purchasing consumer goods.
See W. PHossER, Trm LAw OF TORTS 655-56 (1971). See also authorities cited in
note 1 supra.
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treble damages, and the winning party to an antitrust suit is often
awarded costs and attorneys' fees.10 Even so, the majority of pri-
vate antitrust actions are brought only after cases initiated by the
government have established the existence of noncompetitive be-
havior in the relevant market. 07 Thus, neither trebling damages
nor awarding attorneys' fees is likely to provide consumers with the
incentive to establish the effect of imperfect information on a mar-
ket's competitive state. To the extent that this observation is valid,
a court would simply lack the evidence to answer the relevant
normative question. 08


Finally, courts would remain poor institutions to resolve in-
formation problems even if they could get the evidence that proper
application of the unconscionability doctrine requires, because
courts can provide only "second best" remedies. The judicial power
is limited to striking an offending term or price. Yet we have al-
ready shown that the preferred state response to the problem of
imperfect information is not this type of intervention but action to
encourage markets to move toward competitive equilibria. The
most promising means of achieving this market transformation in-
clude providing consumers with comparative price and term data
and requiring prices and terms to be quoted in standard fashion.
Courts cannot use these methods.


For all of these reasons, the state should assign responsibility
for dealing with information problems to an administrative agency.
Courts should refrain from taking it upon themselves to deal with
information problems. In practical effect, this would mean that a
claim that the absence of information in some sense vitiated a party's
consent to a certain contract price or term would no longer consti-


106 15 U.S.C. § 15 (1976).
107 Posner, A Statistical Study of Antitrust Enforcement, 13 J.L. & EcoN. 365,


371 (1970). Judgments obtained by the government in antitrust actions establish
prima facie evidence against defendants as to all matters with respect to which the
judgment would operate as an estoppel as between the parties to the prior govern-
mental action. 15 U.S.C. § 16(a) (1976). Bills have been introduced in Congress
to authorize consumers to bring private suits against firms previously found by the
Federal Trade Commission (FTC) to have committed unfair trade practices or to
have violated FTC cease-and-desist orders. See AM. ENTMIUSE INST. FOR PUB.
PoL'Y R s., CONSUMR CLASs ACTIoNs, Legislative Adalysis No. 85 (July 11, 1977).
Although evaluation of these bills is beyond our scope, we note that passage of
them could obviate some of the difficulties discussed here.


108 Institutional litigators, such as the FTC or the Uniform Consumer Credit
Code's administrator (who is authorized to seek injunctions against "unconscionable
terms or provisions of consumer credit transactions" under the Usn'oart CoNsUMER
Cmmrr CODE §§ 6.103, 6.104 & 6.111(1)(a)), would have the resources to try the
information issue fully. Thus, courts could have complete records in those cases to
which institutional litigators are parties. Nevertheless, for the reasons the text next
gives, a judicial relonse wduld be unsatisfactory even in such cases.
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tute a defense to a suit to enforce a contract. But legal reforms
sufficiently effective to make plausible the ousting of courts may
not be adopted for some time; this realization necessitates an inquiry
into the appropriate role for courts to play in responding to cur-
rent information problems.


The answer to this query may be derived from the intervention
criteria developed above.10 9 Of those criteria, the one most sus-
ceptible of intelligent judicial use, in the absence of much evidence
respecting market conditions, is the fourth, which holds that the
likelihood of competitive behavior occurring varies inversely with
the ease of making comparisons among the prices and terms offered
by different firms. Thus a court could decide intelligently whether
a challenged price or term was so obscurely quoted as to render
comparisons between it and other prices or terms unreasonably diffi-
cult. Also, an inexpensive market sample sometimes could support
at least a rough judgment as to whether such obscurity were com-
mon. Judicial action based on application of this fourth criterion-
i.e., judicial refusal to enforce a price or term on the ground that
the obscure manner in which it was set forth raised the costs of
comparison shopping-would have two major advantages: it would
encourage firms to employ clearer contract clauses, 0 yet it would
not be excessively intrusive because firms could redraft unacceptable
clauses without altering the substance of their transactions (except
insofar as greater consumer awareness would force such alterations).
Therefore, a court apparently would be justified in refusing to en-
force obscurely drafted clauses when the evidence presented indi-
cated widespread incidence of obscure drafting.


Courts should be cautious in exercising even this limited power
of intervention, however. The comparison shopping test is only
one of several criteria; a conclusion that a market is behaving non-
competitively cannot rest with assurance solely on the premise that
comparison shopping appears difficult. The fact that markets may
be well-behaved in the face of substantial imperfect information
adds to the force of this caution. Further, it sometimes may be
wrong to rest a conclusion that comparison shopping is unacceptably
difficult on the sole ground that contracts are hard to read. Indeed,
some evidence suggests that consumers can be knowledgeable about


109 See text accompanying notes 56-60 supra.
110 Section 237 of the Restatement (Second) of Contracts (Tent. Draft No. 5,


1970) may be intended to promote the goal of greater contract clarity by the
method of judicial excision of contract clauses. Subsection (3) provides that a
term in a standardized agreement will not be enforced if the party relying on it
had "reason to know" that the other party "believes or assumes that the writing
does not contain" the term.
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market conditions even though they have difficulty reading con-
tracts. For example, consumers apparently knew that finance com-
panies charged higher rates than banks despite the difficulty, before
the Truth in Lending Act, of calculating the annual percentage
rate (APR)."1 Thus, courts should strike contract clauses on the
ground of imperfect information when those clauses are egregiously
obscure and when such obscure drafting is common in the relevant
market.


This analysis also suggests that empowering an administrative
agency to take primary responsibility for responding to information
problems may be a better solution than burdening the courts with
these questions. An administrative agency would have three ad-
vantages over courts. First, the agency could be given the resources
to investigate market conditions adequately; second, it could be
given the power to order the remedies that are likely to be effective
in making markets behave more competitively; third, it would be
more effective in policing disclosure schemes. Consistent with this
view, primary enforcement responsibility for the two major dis-
closure initiatives of recent years, the Truth in Lending Act and
the Magnuson-Moss Act, has been delegated to administrative
agencies." 2


The above proposal is made notwithstanding the dismal record
that administrative agencies have so far made in economic regula-
tion. Indeed, given this record and the great complexity of infor-
mation issues, an honest and thorough attempt to devise an adequate
administrative scheme could well end with the conclusion that such
a scheme is impossible. Given the current level of understanding


"I A survey conducted by Day and Brandt in 1967 reported that 79.7% of
consumers sampled in states other than California and 80.1% of consumers sampled
in California knew that banks and credit unions charged lower rates than loan or
finance companies. Day & Brandt, supra note 63, at 23. Similarly, Professor
Whitford surveyed new car buyers about the various liabilities manufacturers in-
curred under the standard automobile warranty and then asked these buyers to read
the warranties. Although the car dealers had drawn the purchasers' attention to the
written warranty disclaimers in less than 10 percent of the cases, and although a
majority of the sample buyers did not have an accurate conception of the meaning
of the disclaimer, a significant number of buyers did understand their rights against
the dealers and manufacturers. Whitford, Strict Products Liability and the Auto-
mobile Industry: Much Ado About Nothing, 1968 Wis. L. REv. 83, 146-51. These
results may obtain because consumers receive information from sources additional
to their contracts. It may therefore be something of a non sequitur to infer con-
sumer ignorance from the complexity of contractual language alone.


112 Professor Posner correctly points out that an administrative response would
be inadequate unless it provided incentives to consumers to raise complaints and
disincentives to firms to pressure the agency to proceed against effective competitors,
but he says that these objectives to some extent are achievable. See I. Postm,
EcoNomrc AxALYSiS OF LAw 272-73 (2d ed. 1977).
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of information problems, however, the administrative solution
seems sufficiently promising to be tried.


CONCLUSION


The existence of imperfect information is commonly thought
to justify market intervention by courts and legislatures because of
the predominant belief that an imperfectly informed buyer cannot
make utility-maximizing purchase choices. This focus on the con-
ditions under which particular individuals can make optimal de-
cisions is unwise. Not only does it fail to give guidance to decision-
makers respecting when and how they should intervene in markets,
but it is a misplaced concern: when markets are competitive, indi-
viduals are protected from the adverse consequences of making
decisions in the face of imperfect information. Therefore, decision-
makers should attempt to ascertain whether noncompetitive be-
havior is occurring in the relevant market before intervening. Such
a determination would be complex, expensive, and somewhat in-
exact, but criteria exist that should enable it to be made with an
acceptable (although not fully satisfactory) degree of accuracy. Fur-
ther, once it has been decided that a market is behaving non-
competitively, the preferable state response is not to regulate prices
or to prohibit the use of specific contract terms; the better response
is to attempt to increase competition in the market. Finally, courts
can do little to increase competition; thus state responses to the
existence of imperfect information should be primarily legislative
and administrative.
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COMMENTS


TOWARD AN END TO CONSUMER FRUSTRATION-
MAKING THE SONG-BEVERLY CONSUMER
WARRANTY ACT WORK


INTRODUCTION


[T]here is a fair chance that his newly delivered color TV,
or stereo equipment, or dishwasher, or car won't work. It
probably won't explode or cut him, or electrocute him-
nothing that dramatic. It will just have something wrong
with it. The consumer may then discover that getting the
difficulty taken care of is a time consuming and maddening
experience. He may, in short, discover that frustration-
not satisfaction-is his lot.'


These words, written by a law professor in 1969, aptly de-
scribed the predicament in which the average consumer was ac-
customed to finding himself after purchasing one of the countless
products on the American consumer market. Professor Mueller's
article is but one of several articles and comments published
in recent years which have deplored the consumer's sorry lot with
respect to product warranties and have advocated legislation
geared to enhance consumer rights and remedies in a market
flooded with substandard products.' As has 'been correctly pointed
out, the average consumer has few remedies available to him
when he finds that he has purchased a defective product, and
none of these is satisfactory.8 Even more distressing perhaps


1. Mueller, Contracts of Frustration, 78 YALE L.J. 576 (1969) [hereinafter
cited as Mueller].


2. See, e.g., Eovaldi & Gestrin, Justice for Consumers: The Mechanics of
Redress, 66 Nw. U.L. REV. 281 (1971); Furness, Time is Now, 4 Trial 17
(Aug./Sept. 1968); Jones & Boyer, Improving the Quality of Justice in the
Marketplace: The Need for Better Consumer Remedies, 40 GEO. WASH. L. REV.
357 (1971-72); Kessler, Protection of the Consumer Under Modern Sales Law,
74 YALE L.J. 262 (1964); Schrag, On Her Majesty's Secret Service: Protecting
the Consumer in New York City, 80 YALE L.J. 1529 (1971); Whitford, Law and
the Consumer Transaction: A Case Study of the Automobile Warranty, Wisc. L.
REV. 1006 (1968); Comment, Consumer Protection and Warranties of Quality:
A Proposal for a Statutory Warranty in Sales to Consumers, 34 ALBANY L. REV.
339 (1970); Comment, Law and the Ghetto Consumer, 14 CATH. LAw. 214
(1968); Comment, Translating Sympathy for Deceived Consumers into Effective
Programs for Protection, 114 U. PA. L. REv. 395 (1966); Comment, Restricting
Disclaimer of the Warranty of Merchantability in Consumer Sales: Proposed
Alternatives to the UCC, 12 WM. & MARY L. REv. 895 (1971).


3. Mueller, supra note 1, at 576-77.
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than the product itself is that the "law" - which to the consumer
means expensive lawyers, indecipherable statutes, and endless
waiting for a satisfactory result-"is of almost no use whatever." 4


Since the appearance of Professor Mueller's article, Califor-
nia has enacted a major piece of legislation aimed at eliminat-
ing precisely the sort of frustration he described. This is the
Song-Beverly Consumer Warranty Act, which took effect -in 197 1.r
The Act was designed to complement the California Commercial
Code6 and provide remedies to buyers of consumer goods7 in ad-
dition to those already provided by the Commercial Code and in
the case law.


The Background of the Act


Even before the California Commercial Code became law, it
was recognized that its provisions respecting sales warranties
would not be a panacea for the ills of warranty law.' Even as
comprehensively revised by the Commercial Code, sales law is
not designed to encourage small, one-time claims nor offer pro-
tection for the contract expectations of the non-merchant buyer.'
Instead, "[t]he law of sales was developed to meet the needs of
those with a substantial economic stake in the effective operation
of agreement as a commercial tool."'" Because the consumer is


4. Id. at 577.
5. The Act (CAL. CIV. CODE §§ 1790-1795.5 (West 1973)) was introduced


by Senate Bill 272, which became Cal. Stats. (1970), ch. 1333, § 1, at 2478 and
took effect Mar. 1, 1971. The amendments were introduced by Senate Bill 742,
which became Cal. Stats. (1971), ch. 1523, § 3, at 3002. These took effect on
Jan. 1, 1972. The Act was further amended in 1974, to extend the scope of
section 1795.5 of the Civil Code to include used goods "regardless of when such
goods may have been manufactured." Cal. Stats. (1974), ch. 169, § -, at -.


6. The Uniform Commercial Code (U.C.C.) was adopted in California in
1963, and took effect in 1965, as the California Commercial Code. CAL. COMM.


CODE § 1101 et seq. (West 1964) (Cal. Stats. (1963), ch. 819). Not all of
the U.C.C. provisions were adopted. Notably absent from the California version
is section 2-302 of the U.C.C. dealing with unconscionable contract clauses.


For an interesting article urging the adoption in California of a proposed
statute on unconscionability see Hurd & Bush, Unconscionability: A Matter of
Conscience for California Consumers, 25 HAST. L.J. 1 (1973) [hereinafter cited
as Hurd & Bush].


7. CAL. CIV. CODE § 1791(a) (West 1973) defines "consumer goods" as
any new mobilehome, motor vehicle, machine, appliance, like product,
or part thereof that is used or bought for use primarily for personal,
family, or household purposes. "Consumer goods" also means any new
good or product, except for soft goods and consumables, the retail sale
of which is accompanied by an express warranty to the retail buyer
thereof and such product is used or bought for use primarily for'per-
sonal, family, or household purposes.
8. Ezer, The Impact of the Uniform Commercial Code on the California


Law of Sales Warranties, 8 U.C.L.A. L. REV. 281, 282 (1961) [hereinafter cited
as Ezer].


9. Mueller, supra note 1, at 590.
10. Id.
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usually provided by the retailer or manufacturer with a printed-
form contract, the terms of which he did not bargain for but to
which he is required to "adhere"," the words "bargain" and
"agreement" have no real application to consumer sales.' 2


Amidst an era of "consumer revolution" lawmakers saw a
need to place the consumer in !a more favorable legal position
with respect to the superior bargaining power of manufacturers
and sellers of consumer goods. It was recognized that the
consumer must be put on an equal footing with the manufac-
turer and retailer. This means that at the very least he should
have the opportunity to know the exact terms of his purchase
and, more importantly, exactly what can be done if the product
turns out to be faulty. In order to afford the consumer this op-
portunity, the legislation called for would need to clarify his
rights under manufacturers' and sellers' warranties, which too
often are merely sales gimmicks'" and instruments of unfair
dealing.' 4 The Song-Beverly Consumer Warranty Act evolved in
response to the call for an end to consumer frustration with prod-
ucts that do not work and warranties that promise much but de-
liver little.


Has the frustration ended? This comment examines the pro-
visions of the Song-Beverly Act respecting the rights and remedies
of the consumer who has purchased a defective product. In
analyzing these provisions particular attention is focused on their
practical applicability and on the problems the consumer faces in
calling them to his assistance. Beginning with a discussion of
the operative coverage of the Act and proceeding to an analysis
of those provisions which most clearly attempt to change the law
of consumer warranties in California, the question of whether the
consumer is really better off now than he was prior to the enact-
ment of the Song-Beverly Act will be examined. Although some
suggestions are made for improving the Act, it is the principal


11. For a discussion of adhesion contracts see generally Kessler, Contracts
of Adhesion--Some Thoughts about Feedom of Contract, 43 COLuM. L. REV.
629 (1943); Patterson, The Delivery of a Life Insurance Policy, 33 HARv. L.
REv. 198 (1919); Slawson, Standard Form Contracts and Democratic Control of
Lawmaking Power, 84 HARv. L. REV. 529 (1971).


12. Mueller, supra note 1, at 590.
13. See San Jose Post-Record, Oct. 29, 1969, at 1, col. 4. This article covers


an anticipated hearing in Los Angeles before the California Senate Business and
Professions Committee and reflects the testimony which Senator Alfred Song, co-
author of the Song-Beverly Consumer Warranty Act, expected to receive.


14. The use of warranties as instruments of unfair dealing was a primary
target of those who advocated a change in the law respecting consumer warran-
ties. See Statement of the Association of California Consumers Before the Sen-
ate Committee on Business and Professions at Hearings on Warranty Protection
at Los Angeles on 11/3/69, Prepared by Richard A. Elbrecht, at I [hereinafter
cited as Statement].
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concern of this comment to demonstrate how the Act can be an
effective tool for consumers in its present form.


THE OPERATIVE COVERAGE OF THE SONG-BEVERLY ACT


The Song-Beverly Act was never intended to replace the
California Commercial Code as the general law of warranties.' "


Rather the provisions of the Act are cumulative and not restrictive
of any remedy otherwise available to the consumer.'"


The Act renders special assistance to consumers in three
ways.' 7 First, it offers meaningful protection to the consumer
who purchases a product which is accompanied by a written
promise to repair, replace, or service that product, should it prove
defective. Second, it provides assurance that goods sold by
sample will conform to the sample. Third, it provides rigid
standards for disclaiming the implied warranties of merchant-
ability and fitness for purpose. This insures that the buyer wil not
be victimized by surprise disclaimers, particularly when he has
purchased a complicated machine or appliance which he would
normally expect to be fully warranted by the seller.' 8


There are some noteworthy limitations on the scope of the
Song-Beverly Act. First, its present version'0 applies only to con-
sumer goods sold on or after January 1, 1972, and manufactured
on or after March 1, 1971.20 Second, it applies only to goods
sold "at retail" and "in this state."'" Third, the Act distinguishes
between new and used goods.22 Only one section of the Act


15. CAL. CIV. CODE § 1790.3 (West 1973) reads:
The provisions of this chapter shall not affect the rights and obligations
of parties determined by reference to the Commercial Code except that,
where the provisions of the Commercial Code conflict with rights guar-
anteed to buyers of consumer goods under the provisions of this chap-
ter, the provisions of this chapter shall prevail.


16. Id. § 1790.4.
17. Warranties-U.C.C. and the Song-Beverly Act, Program Material, Cali-


fornia Consumer Law Conference 172, 173 (California Continuing Education of
the Bar, June, 1973) [hereinafter cited as California Consumer Law Conference].


18. As indicated, the California Code of Civil Procedure section 1791(a), in
defining "consumer goods," distinguishes between goods falling into a certain
classification (mobilehomes, motor vehicles, machines, appliances or like prod-
ucts) and goods which do not fit into this classification but are nonetheless ac-
companied by an express warranty. For the text of § 1791(a) see note 7 supra.
The legislature evidently felt that goods of the first sort are deserving of the
Act's protection even when they are not expressly warranted against defects.
Compare this definition of "consumer goods" with the broad definition of
"goods" in section 2105(1) of the California Commercial Code.


19. CAL. CIV. CODE §§ 1790-1795.5 (West 1973). For its legislative history
see note 5 supra.


20. Cal. Stats. (1971), ch. 1523, § 18, at 3008.
21. CAL. CIV. CODE §§ 1792, 1792.1, 1792.2, 1793.2(a), 1793.3, 1795.5


(West 1973).
22. The Act's definition of consumer goods includes only new mobilehomes,
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deals specifically with the sale of used goods. Under this sec-
tion the applicability to used goods of any of the Act's Provi-
sions respecting new goods is predicated upon the existence of an
express warranty, made by a distributor or retailer, which accom-
panies the sale of such used goods.13


Although these limitations may prove somewhat deflating to
those seeking a complete cure for the warranty abuses inherent in
the typical consumer transaction, there is still much within
the Act from which consumers may derive considerable assist-
ance. Where the Commercial Code is deficient in providing con-
sumers with substantial rights, the Song-Beverly Act is designed
to fill the gap or prevail where its provisions conflict with those of
the Commercial Code. 24  The Act also provides for treble dam-
ages in the case of a willful violation by the manufacturer or
seller.25  The buyer may also recover reasonable attorney fees.26


Except under express provisions, the Act declares void a waiver of
any of the rights guaranteed under it.2 7  The feature which most
clearly distinguishes the Song-Beverly Act from other consumer-
oriented legislation, however, is the special attention it devotes to


motor vehicles, machines, appliances and the like or any new good or product
(bought for personal, family, or household use) which is accompanied by an ex-
press warranty. Id. § 179 1(a).


23. Id. § 1795.5. If there is an express warranty on used goods, the war-
.rantor has the same duties as those imposed on the manufacturer of new goods
who gives an express warranty. Among other things this means that implied
warranties are preserved and may not be limited, modified, or disclaimed.


Prior to a 1974 amendment (Cal. Stats. (1974), ch. 169, § -, at -) it
was not clear whether used goods, like new goods, would have to be manufac-
tured after March 1, 1971, in order to be covered under the Act. See Cal. Stats.
(1971), ch. 1523, § 18, at 3008. The amended portion of section 1795.5 of the
Civil Code reads:


The obligation of the distributor or retail seller who makes express war-
ranties with respect to used goods that are sold in this state shall extend
to the sale of all such used goods, regardless of when such goods may
have been manufactured.


The amendment eliminates a potential source of uncertainty in the Act. Logi-
cally, it would seem that when used goods are concerned the important date
would be the date of sale and not manufacture. This follows from the fact that
the Act is of assistance to purchasers of used goods only when they have been
expressly warranted by the seller. Since the manufacturer is not responsible for
the goods once they have been resold (except for the case of personal injury),
the date of manufacture should not be important. See Substantive Law Memo
on Warranties and Remedies under U.C.C. and California Song-Beverly Consumer
Warranty Act, September 18, 1973, at 30, Prepared for California Consumer Law
Conference by Richard A. Elbrecht [hereinafter cited as Substantive Law Memo].


24. CAL. CIv. CODE § 1790.3 (West 1973).
25. Id. § 1794(a). See also CAL. CIv. CODE H8 1791.1(d), 1794.2 (West


1973).
26. Id. § 1794(b).
27. Id. § 1790.1. This section provides:


Any waiver by the buyer of consumer goods of the provisions of this
chapter, except as expressly provided in this chapter, shall be deemed
contrary to public policy and shall be unenforceable and void.
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the various theories of warranty law and the attempt it makes to
mold these theories to consumer needs.


THE ExPREss WARRANTY


Definition


Aware of the increasing exploitation of express warranties
in product advertising, the legislature made the Song-Beverly Act
particularly applicable to the manufacturer or seller who chooses
to give such a warranty. 28


Generally speaking, a warranty is said to be express when it is
founded upon the seller's particular conduct or actual representa-
tions as to the nature or quality of a product.29 It is important,
however, to distinguish the specific definition of express warranty
in the Commercial Code from that in the Song-Beverly Act.80 The
Commercial Code specifies three methods by which the express
warranty may be created: (1) by an affirmation of fact or prom-
ise relating to the goods; (2) by a description of the goods; (3)
by a sample or model."' In each case the facts which give rise
to the warranty must be a part of the "basis of the bargain" before
there is an express warranty. 2


In the Song-Beverly Act there is no requirement that the war-
ranty form a basis of the bargain,38 a term which the authors of
the Commercial Code have chosen not to define.3 4 Instead, the
Act designates two methods by which an express warranty may
arise. 5 The first of these is a statement in writing by which


28. See Explanation of SB 272, August 12, 1970, at 1 (available from Sena-
tor Alfred H. Song's office) [hereinafter cited as Explanation].


29. Comment, The Contractual Aspect of Consumer Protection: Recent
Developments in the Law of Sale Warranties, 64 MICH. L. REv. 1430, 1431-32
(1966) [hereinafter cited as Comment, Recent Developments].


30. The Song-Beverly Act "defines" the express warranty. CAL. Civ. CoDn
§ 1791.2 (West 1973). The Commercial Code refers only to the method of cre-
ating an express warranty. CAL. COMM. CODE § 2313 (West 1964).


31. CAL. COMM. CODE § 2313(1) (West 1964).
32. Id.
33. Compare CAL. COMM. CODE § 2313(1) (West 1964), with CAL. CIV.


CODE § 1791.2(a) (West 1973). Regardless of whether the warranty arises by
writing or sample, the Act makes no mention of "basis of the bargain."


34. Comment, Consumer Protection: The Effect of the Song-Beverly Con-
sumer Warranty Act, 4 PAC. L.J. 183, 186 (1973) [hereinafter cited as Com-
ment, Song-Beverly]. The author of this comment refers to Comments 3 and
8 to section 2-313 of the Uniform Commercial Code, which suggest that state-
ments or affirmations of fact made by the seller become part of the bargain un-
less "clear affirmative proof" (Comment 3) or "good reason" (Comment 8) is
shown to the contrary.


35. California Consumer Law Conference, supra note 17, at 175. The author
of this section of the Conference Program Material asserts that for this reason
the Song-Beverly Act's definition of "express warranty" is much narrower than
the Commercial Code's. He emphasizes that statements such as "this shirt is
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the manufacturer, distributor, or retailer "undertakes to preserve or
maintain the utility or performance of the consumer good or
provide compensation if there is a failure in utility or perform-
ance. .. ."6 The second method by which an express warranty
is created is by sample or model.87  This is similar to one of the
methods permitted by the Commercial Code, s8 except that the
Act does not require that the warranty be shown to be part of
the basis of the bargain. Only rarely would a consumer fare better
by applying one of these provisions instead of the other; practi-
cally speaking, there is no difference between them.8 9


Creating the Express Written Warranty


To create an express written warranty the warrantor must
have made a written promise to repair or replace defective goods
or to refund the money paid for these goods, or, in the alterna-
tive, to service the goods to insure their continued utility.40


The requirement of a writing is, of course, a major differ-
ence between this definition of the express warranty and that set
forth in the Commercial Code. The Act says that pursuant to
the written statement the warrantor must undertake to preserve
or maintain the utility of the good or compensate the buyer for a
failure in utility or performance. 41  Strictly construed this section
could render meaningless a written warranty of the following
genre:


The manufacturer hereby warrants that this gadget will oper-
ate properly in normal usage for a period of one year from
the date of sale.


The reason for nullifying such a warranty is that there is nothing in
this writing by which the manufacturer has expressly promised to
maintain the utility of the good or compensate the buyer in the
event the good fails to perform! Of course, such a promise may
seem implicit to the buyer, but does the Act's requirement of a
written statement permit anything which is not in the written
statement to be included as part of the express warranty? The


Sanforized," "this pen will write through butter," "this wood is mahogany," or
"this unit can cool 2800 cu. ft." would not be express warranties under the Act
(presumably because none of these assertions conveys a promise to maintain fu-
ture utility of the goods in question). Under the California Commercial Code
§ 2313, however, statements like these would be express warranties since any af-
firmation of fact forming the basis of the bargain is an express warranty. Id.
at 176.


36. CAL. CIV. CODE § 1791.2(a)(1) (West 1973).
37. Id. § 1791.2(a)(2).
38. CAL. COMM. CODE § 2313(c) (West 1964).
39. Comment, Song-Beverly, supra note 34, at 187 & n.45.
40. CAL. Civ. CODE § 1791.2(a)(1) (West 1973).
41. Id.
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Act provides no clear answer to this question, but neither does it
foreclose turning to other doctrines of law which may suggest an
answer.


For example, we know that the provision in the Commercial
Code concerning the use of parol evidence to prove the exist-
ence of terms not found in a written contract permits the inclu-
sion of those terms if they are consistent with the written
terms and there is no finding that the writing was intended as a
final and exclusive statement of all terms.4 2 The California Su-
preme Court has taken an even more liberal approach to the pa-
rol evidence rule by allowing evidence of a prior oral agreement
to modify terms reduced to writing whenever it can be shown
that the collateral agreement might naturally be excluded from
the written contract.48


The California treatment of the parol evidence rule suggests
that it is doubtful the legislature intended that the writing required
to create an express warranty under the Song-Beverly Act would
have to contain each and every term to be enforceable. Such a
requirement would discourage manufacturers genuinely inter-
ested in warranting their products from using succinct and eas-
ily understandable language in the warranty. Worse yet, a require-
ment that everything must be in writing to be enforceable as
part of the warranty would create a gaping loophole, through
which the unscrupulous warrantor could escape his obligations on
what would appear to the unwary buyer to be a genuine promise
to repair or compensate for a defective product.


It is manifestly unfair and contrary to the spirit of the Act
to permit a manufacturer to reap the advertising benefits of an
express written warranty and then escape Is obligations under
the Act44 on the specious ground that the manufacturer's own
writing did not conform with the apparent requirements of the
Act's definition of the express written warranty. That the Act,
unlike the Commercial Code, requires a writing for an effectual
express warranty (except where the warranty is by sample or
model) is perhaps due to the legislature's desire to protect both
manufacturer and consumer from -the vagaries of the parol evi-
dence rule. To interpret this requirement to preclude liability un-
der the Act for a written warranty, such as the one just discussed,
would do violence to the legislative intent to give maximum pro-
tection to the buyer under an express warranty. 48


42. CAL. COMM. CODE § 2202 (West 1964).
43. See Pacific Gas & Elec. Co. v. G.W. Thomas Drayage & Rigging Co.,


Inc., 69 Cal. 2d 33, 442 P.2d 641, 69 Cal. Rptr. 561 (1968); Masterson v. Sine.
68 Cal. 2d 222, 436 P.2d 561, 65 Cal. Rptr. 545 (1968).


44. See text accompanying notes 130-184 infra.
45. See generally Explanation, supra note 28.
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Prospective Character of the Express Written Warranty


The fact that, in order to satisfy the Act's defnition of the
express written warranty, the warrantor must have undertaken
to preserve or maintain the future utility of the warranted prod-
uct is another departure from the express warranty defined in the
Commercial Code. It is true that the Commercial Code makes
no mention of the need on the part of the warrantor to promise
specific, prospective action should the goods sold prove defec-
tive.46 In actual practice, however, the notion that an express
warranty may be impliedly prospective-that is, violable by the
failure to take specific remedial action after the date of sale-is
not new to California. In the case of Mack v. Hugh M. Corn-
stock Associates4 7 an appellate court held that when a product is
expressly or impliedly warranted against defects of workmanship
of materials for a specific period of time and it proves defective,
the warranty is prospective and the statute of limitations for re-
covery is tolled "during the time the seller honestly endeavors to
make repairs .. . or at least until . . . it becomes reasonably
apparent to the owner that the warranty cannot be met."48


The Mack rule was extended one step further in the recent
case of Kaiser Cement & Gypsum Corp. v. Allis-Chalmers Manu-
facturing Co.49 In that case Kaiser purchased a motor from Allis-
Chalmers to drive its cement mills. The motor came with an
express warranty under which Allis-Chalmers promised to repair
any defects and maintain the motor in proper working condition
for a period of one year. During the period of the warranty the
defendant was repeatedly called in to repair an apparent defect
in the machine which caused it to overheat. The defendant
concluded that the overheating resulted from Kaiser's inadequate
ventilation system. On these assurances Kaiser installed a new
ventilation system, only to discover three and one-half years later
that poor ventilation had not been the cause of the excessive heat,
and that in the meantime the motor's electrical winding had been
damaged by deterioration of the wiring insulation resulting from
overheating. The court, applying the prospective warranty doc-
trine espoused in Mack and the earlier case of Aced v. Hobbs-
Sesack Plumbing Co., ° held that Allis-Chalmers had incurred
legal responsibility for a breach of warranty to repair, which in-


46. See CAL. COMM. CODE § 2313 (West 1964). Neither the California
Code Comment nor the Uniform Commercial Code Comment makes specific ref-
erence to the notion that express warranties may be prospective in nature.


47. 225 Cal. App. 2d 583, 37 Cal. Rptr. 466 (1964).
48. Id. at 589, 37 Cal. Rptr. at 470.
49. 35 Cal. App. 3d 948, 111 Cal. Rptr. 210 (1973).
50. 55 Cal. 2d 573, 360 P.2d 897, 12 Cal. Rptr. 257 (1%1).
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cluded the obligation flowing from nonperformance of the stated
agreement to replace or properly adjust.5


The Kaiser case thus stands for the proposition that a war-
ranty to repair, replace, or refund the purchase price is prospec-
tive in character and that responsibility under it does not neces-
sarily end at the expiration of the stated warranty period. Where
the defect is not reasonably discoverable by the buyer, and where
the warrantor has the opportunity to discover it but fails to, the
obligation under the warranty will survive the warranty period,
at least for a reasonable time.


Of course, the Kaiser case does not concern a sale of con-
sumer goods, but the principle it espouses should be applicable
to the sale of any goods under an express warranty to repair or re-
place. Cases like Kaiser and Mack give viability to the concept of
a prospective warranty, perhaps to a greater extent than was in-
tended by the draftsmen of the Commercial Code. 52 In interpret-
ing the Song-Beverly Act courts should not be afraid to integrate
principles such as those -formulated in Kaiser and Mack into the
structure of the Act. To give full effect to its provisions the
Act should be read as an attempt to synthesize, restate, and clar-
ify existing principles of law. So construed, it can be an effec-
tive tool not only for assisting consumers in protecting their rights
under product warranties, but also for re-emphasizing to mer-
chants, manufacturers, and consumers the fundamental nature of
these rights. By defining the express written warranty as a prom-
ise to preserve or maintain the utility of a consumer good or pro-
vide compensation for a failure in performance, the Act has fo-
cused on the fundamental principle that a warranty is of little
value unless the warrantor is prepared to back it up with specific
action.


The Express Warranty Distinguished from Affirmations of Value


Like the Commercial Code, the Act does not mandate the


51. 35 Cal. App. 3d at 959-60, 111 Cal. Rptr. at 217-18.
52. The Commercial Code does not specifically provide for prospective war-


ranties (see note 46 supra), but there is evidence that to interpret an express
warranty as a guarantee against defects occurring subsequent to the time .of pur-
chase would be acceptable under the Code. See CAL. COMM. CODE § 2313, Uni-
form Commercial Code Comment 2 (West 1964), wherein the draftsmen admit
that the scope of this section defining the express warranty is limited and in-
tended only as a "useful guidance" in deciding warranty cases. It was not in-
tended to disturb, for example, "those lines of case law growth which have recog-
nized that warranties need not be confined either to sales contracts or to the di-
rect parties to such a contract." Id.


Both Mack and Kaiser appear to be logical extensions of the proposition
that an express warranty carries with it an implied promise to cure defects which
did not exist at the time of sale.
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use of the particular words "warrant" or "guarantee"-of talis-
manic importance to some judges 5 8 to create an express war-
ranty. Nevertheless, mere affirmations of the value of the goods or
a dealer's commendation, which is nothing more than his own
high opinion of what he sells, are not sufficient to create an ex-
press warranty. 54


The Act avoids the problem of distinguishing affirma-
tion of fact from mere opinion, or "puffing" as it is generally
called, 5 by requiring a writing and by narrowly defining the ex-
press warranty as a promise to maintain continued utility of the
goods. Under the Commercial Code, questions of affirmation of
value or seller's opinion must be resolved by determining whether
the statements made by the seller became, under the circumstan-
ces and based upon objective judgment, part of the basis of the
bargain.5 6 Written primarily with merchants and parties of rel-
atively equal bargaining power in mind, the Commercial Code as-
sumes a degree of commercial sophistication in the contracting
parties. The experienced merchant or businessman may reason-
ably be expected to distinguish between affirmations of fact and
"puffing," 57 but the same cannot be said for the less sophisti-
cated consumer. Part of the consumer's frustration is his in-
ability to ascertain when the seller is asserting that he stands be-
hind the product and when he is adroitly engaged in a sales pitch.


Although "puffing" is not a problem under the Act, it re-
mains a problem for the consumer. If he has been led by a mer-
chant to believe that a product is warranted when in fact the


53. See W. HAwKLAND, A TRANSACTIONAL GUIDE TO THE U.C.C., vol. I,
at 57 (1964). California has done away with the requirement of special words
such as "warrant" or "guarantee" to create an express warranty, substituting only
the requirement that the buyer rely on the affirmation inr good faith. Steiner
v. Jarrett, 130 Cal. App. 2d Supp. 869, 280 P.2d 235 (1954); Cole v. Weber,
69 Cal. App. 394, 231 P. 353 (1924).


54. Compare CAL. COMM. CODE § 2313(2) (West 1964) with CAL. CIV.


CODE § 1791.2(b) (West 1973). Under the Act statements of general policy
concerning customer satisfaction, not subject to any limitations, do not create an
express warranty. Under the Commercial Code, however, the affirmation that
the seller will "stand behind the goods" is probably an express warranty. See Cal-
ifornia Consumer Law Conference, supra note 17, at 176. See also Stott v.
Johnson, 36 Cal. 2d 864, 229 P.2d 348 (1951), where it was held that the de-
fendant-paint retailer's assurance that the company would reimburse the buyer for
labor and materials if the paint "goes bad" constituted an express warranty.


55. For a discussion of the nature of "puffing" and its relation to warranty
law, see 1 WILLISTON ON SALES § 202 (rev. ed. 1948). See also Comment, Ex-
press Warranties and Greater Consumer Protection from Sales Talk, 50 MARQ.
L. REv. 88 (1966).


56. CAL. COMM. CODE § 2313, Uniform Commercial Code Comment 8
(West 1964).


57. The cases have so held. See, e.g., Perry v. Magee, 116 Cal. App. 2d
155, 253 P.2d 488 (1953); Alexander v. Stone, 29 Cal. App. 488, 156 P. 998
(1916).







SANTA CLARA LAWYER


Act's requirements to create an express warranty have not been
met, the consumer will be relegated to seeking redress under
either the Commercial Code or a common law theory of fraud or
misrepresentation. As to a breach of an oral warranty or abuses
arising out of a dealer's "puffing," the Song-Beverly Act offers
no protection.


Misleading Advertising and the Express Warranty


At the core of the consumer's frustration is the failure of
both products and their manufacturers to live up to the reason-
able expectations of the buyer. Often these expectations have
been engendered by techniques of modem advertising." Fre-
quently the buyer is disappointed to discover that the warranty
that was advertised is not in the fine print "agreement" he has
signed. The consumer seldom reads the contract form until
after he signs it and has become bound by its terms."9 Then it
is usually too late for him to complain that the advertisement he
saw or read promised something more than what he bought. He
will have difficulty in asserting the existence of an express war-
ranty under the Song-Beverly Act, for he must show that the form
contract he signed somehow incorporated by reference 'the terms
of the advertisement and thereby satisfied the requirement of a
writing.60  In the usual case this is a difficult chore, for the
form contract will undoubtedly contain a clause by which the
buyer purports to agree that the form before him is an exclusive
and exhaustive statement of the terms of the contract.6 ' Neverthe-
less, considering the significant role advertising plays in commer-
cial transactions, some provision aimed at protecting the warranty
expectations of consumers against misleading advertising is in
order. 62


58. Statement, supra note 14, at 7.
59. Slawson, Standard Form Contracts and Democratic Control of Lawmak-


ing Power, 84 HARv. L. REV. 529, 530 (1971) [hereinafter cited as Slawson].
60. CAL. CIV. CODE § 1791.2(a)(1) (West 1973). It has been suggested


that the buyer might try to invoke the Act's protection by demonstrating that
the advertising relied on was a "sample" of the product. California Consumer
Law Conference, supra note 17, at 176-77. It is unlikely, however, that any
court would be convinced by this argument.


61. It is a common procedure for sellers to insert in their form contracts
a clause such as this:


This instrument is a complete and exclusive statement of all the terms
of the agreement between the buyer and seller and of all the represen-
tations of the parties.


This is commonly referred to as a merger clause, and it poses no problem when
all of the express representations and warranties are actually set forth in the
written contract. Often there have been other representations not included in
the written instrument, and the consumer has failed to read or understand the
significance of the merger clause. Statement, supra note 14, at 2.


62. One of the proposals presented to the Senate Committee on Business and
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Disclaiming the Express Written Warranty


The disclaimer has been the seller's principal answer to the
warranty, whether express or implied. 3 By means of a dis-
claimer the seller seeks to limit the scope of his undertaking and
notify the buyer that his expectations should be modified. 64


"Freedom of contract" traditionally has provided the doctrinal
basis for the right to disclaim warranties.6"


Because an express warranty under the Commercial Code
need not be in writing,66 it was necessary for the draftsmen to
grapple with the problem of clauses in sales contracts seeking to
exclude warranties which might have arisen out of the oral dick-
ering between the parties.6 7  The product of the draftsmen's ef-
fort was an unfortunately worded section of the Commercial
Code. It provides that words tending to create an express war-
ranty, and words tending to limit or negate it, will be construed


Professions by the Statement of the Association of California Consumers, supra
note 14, at 7-18, calls for an addition of a new Chapter 5 to Part 3 of Division
7 of the Business and Professions Code, commencing with section 17910. Re-
garding advertising, Article III of the proposal reads as follows:


Section 17940. General Rule. No person shall advertise, offer,
publish or make a deceptive warranty, guaranty or other similar under-
taking.


Section 17941. Warranty of Merchantability. Any advertisement
of a warranty, guaranty or other similar undertaking shall conspicuously
disclose that the product is warranted to be merchantable.


Section 17942. Prohibition if Merchantability Warranty Modified.
No person shall advertise a warranty for the purpose or with the effect
of aiding in the consummation of a sale of a product in which the war-
ranty of merchantability is modified with respect to the product or any
component part thereof.


Section 17943. Express Warranty. No person shall advertise a
warranty under which the maker assumes or purports to assume any
warranty obligations to the buyer other than or in addition to those
existing under the warranty of merchantability, unless the advertise-
ment contains all the information required to be disclosed under Sec-
tions 17926 and 17941.


Section 17944. Terminology. The information required to be dis-
closed in an advertisement under this article shall be in the exact termi-
nology and shall comply with such other requirements (whether as to
positioning, style and size of type, color or disposition of lettering or
otherwise) as may be prescribed by regulations issued under this arti-
cle. Such regulations may require or prohibit disclosure in such writ-
ing of any additional information which in the judgment of the (super-
vising agency) is necessary or proper to effectuate the purposes or to
prevent circumvention or evasion of, or to facilitate compliance with,
the provisions of this chapter.


Id. at 12-13.
None of the proposals aimed specifically at the problem of misleading or


faulty advertising of warranties has yet been implemented by the legislature.
63. Comment, Limitations on Freedom to Modify Contract Remedies, 72


YALE L.J. 723, 725 (1963).
64. Id.
65. Comment, Restricting Disclaimer of the Warranty of Merchantability in


Consumer Sales: Proposed Alternatives to the UCC, 12 WM. & MARY L. REV.
895, 900 (1971).


66. CAL. COMM. CODE § 2313 (West 1964).
67. Id. Uniform Commercial Code Comment 1.
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as consistent when it is reasonable to do so, but that "subject to
the provisions of this division on parol or extrinsic evidence (Sec-
tion 2202) negation or limitation is inoperative to the extent that
such construction is unreasonable."68 As one writer has put it,
this language "says nothing; it means nothing."6  The section was
apparently included to protect buyers from the "unexpected and
unbargained language of disclaimer by denying effect to such lan-
guage when inconsistent with language of express warranty ....
It means only that it is probably difficult-though not impossible
-to disclaim an express warranty under the Commercial Code.


Even though the Song-Beverly Act does not address itself to
disclaiming the express warranty, such a disclaimer would clearly
violate the spirit of the Act."' It is difficult to comprehend how
one could disclaim an express warranty under the Act without
also violating the provision against the waiving of rights under
the Act.72  Once an express warranty has been given which satis-
fies the definition under the Act, the provisions of the Act come
into play and the buyer immediately acquires rights under them.
There is no way a seller may then disclaim any part of the express
warranty he has given,73 since to elicit from the buyer a waiver
of his rights under the Act is specifically forbidden.74


THE IMPLIED WARRANTY OF MERCHANTABILITY


The Song-Beverly Act makes one of its most important con-
tributions to consumer protection law by reviving the signifi-
cance of the implied warranties of merchantability and fitness for
purpose in the sale of consumer goods. The Commercial Code
recognizes the existence of implied warranties, 75 but their import
in the consumer arena has been undermined by the relative ease
with which the Commercial Code permits implied warranties to be


68. CAL. COMM. CODE § 2316(1) (West 1964).
69. Ezer, supra note 8, at 311.
70. CAL. COMM. CODE § 2316, Uniform Commercial Code Comment 1


(West 1964). Since § 2313 of the Commercial Code permits oral express war-
ranties which are part of the basis of the bargain, the disclaimer problem arises
either when the consumer has been led to believe by advertising, sales bro-
chures, or oral communications by a salesman that there is more protection in
the warranty than actually appears in the signed contract, or when the written
instrument (if there is one) specifically excludes (as in a merger clause) prior
extrinsic communications. See note 61 supra.


71. California Consumer Law Conference, supra note 17, at 178.
72. CAL. CIV. CODE § 1790.1 (West 1973).
73. The absurdity of permitting a manufacturer or seller to warrant his prod-


uct in one clause of a written contract and to negate all or part of that warranty
in another clause should be obvious.


74. CAL. CrV. CODE § 1790.1 (West 1973).
75. CAL. COMM. CODE §§ 2314, 2315 (West 1964). Under section 2314


(implied warranty of merchantability) the seller must be a merchant with respect
to the goods sold if the warranty is to arise.
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disclaimed.7" Arguably a buyer's most important warranty
rights, even under the Commercial Code, are those arising out of
implied warranties. 77  Since these rights are broader and of po-
tentially greater significance to the consumer under the Act than
under the Commercial Code or case law, the strength of the
remedies available to him will often depend on the extent to
which he can show that his implied warranty rights have been
violated.7 8


A warranty is said to be implied when it arises by oper-
ation of law from the nature of a particular transaction.79  The
concept of an implied warranty developed from a recognized need
,to afford greater protection to 'buyers of goods of inferior qual-
ity."' The courts evidently felt that the express warranty, the
only one recognized at common law,8' was insufficient to afford
this protection, since its existence was primarily dependent upon


the initiative of the seller. The implied warranty of merchant-


ability thus arose out of the need to assure the buyer that even


without an express warranty the goods he purchased would meet
certain minimum standards of quality. 2


Creation of the Warranty


Under the Song-Beverly Act the implied warranty of mer-
chantability may arise by one of two methods, each correspond-
ing to the alternative definitions of "consumer goods."8" Section


76. See notes 95-99 and accompanying text infra.
77. Substantive Law Memo, supra note 23, at 34-35 citing J. WHITE & S.


SUMMERS, UNIFORM COMMERCIAL CODE § 9-6 (1972), wherein it is stated that
"[t]he implied warranty of merchantability . . . is by far the most important
warranty in the Code."


78. Substantive Law Memo, supra note 23, at 35.
79. Comment, Recent Developments, supra note 29, at 1431-32.
80. Comment, Song-Beverly, supra note 34, at 188.
81. Id.
82. The erosion of the doctrine of caveat emptor began in the landmark case


of Gardiner v. Gray, 4 Camp. 144, 171 Eng. Rep. 46 (K.B. 1815), in which
the implied warranty of merchantability was first applied. Lord Ellenborough
described merchantability as the minimum quality a buyer could be expected to
tolerate in any product he buys:


I am under the opinion, however, that under such circumstances,
the purchaser has a right to expect a saleable article answering the
description in the contract. Without any particular warranty, there
is an implied term in every such contract. Where there is no oppor-
tunity to inspect the commodity, the maxim of caveat emptor does not
apply. He cannot without a warranty insist that it shall be of any
particular quality or fineness, but the intention of both parties must be
taken to be, that it shall be saleable in the market under the de-
nomination mentioned in the contract between them. The purchaser
cannot be supposed to buy goods to lay them on a dunghill.


171 Eng. Rep. at 47.
For a discussion of this and other cases involving a breach of the implied


warranty of merchantability, see Presser, The Implied Warranty of Merchantable
Quality, 27 MINN. L. REV. 117 (1943).


83. California Consumer Law Conference, supra note 17, at 188-89.
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1792 of the Act requires that " . . . every sale or consignment
for sale of consumer goods that are sold at retail in this state
shall be accompanied by the manufacturer's implied warranty that
the goods are merchantable." 4  Thus the implied warranty of
merchantability will arise either when the consumer good is a new
mobilehome, motor vehicle, machine, appliance, or like product
sold for personal, family or household uses, 5 or when it is any
other new good or product bought for personal, family, or house-
hold purposes, the retail sale of which is accompanied by an
express warranty.86


Although it is not clear how inclusive terms like appliance,
machine, or like product are meant to be,8 7 it would appear that
section 1792 is applicable to virtually all products which the av-
erage consumer might 'be expected to purchase for his personal
or 'household use and which by reason of their complicated de-
sign and mechanical or electrical parts are prone toward sudden
and inexplicable malfunction. The fact that household goods of
this sort are necessarily accompanied by the implied warranty of
merchantability is one of 'the most innovative features of the
Song-Beverly Act.88 This feature is of particular importance to
the consumer when the manufacturer attempts to disclaim any of
the implied warranties.8 9


The Act gives renewed vitality to the implied warranty of
merchantability in two ways. It imposes liability under this war-
ranty directly on the manufacturer, and it makes it both difficult
and commercially unwise for the manufacturer to disclaim the
warranty.


Liability of the Manufacturer under the Implied Warranty of
Merchantability


In deference to the notion that the seller should bear respon-


84. CAL. CIv. CODE § 1792 (West 1973).
85. Id. § 1791(a).
86. Id. Excluded from coverage under this section are soft goods and con-


sumables. For different rules concerning soft goods and consumables, built-in
heating and air conditioning units, and used goods, see CAL. CIV. CODE §§
1793.35, 1795.1, and 1795.5 (West 1973).


87. California Consumer Law Conference, supra note 17, at 188. In the
early case of Ross v. Tabor, 53 Cal. App. 605, 611, 200 P. 971, 973 (1921),
for example, the word "appliance" was construed very broadly to include "any-
thing that is used as a means to an end."


88. Senator Song's Explanation of SB 272, supra note 28, indicates that it
was the main thrust of the Act to insure the effectiveness of express warranties.
Section 1792 of the Civil Code was designed to provide the consumer with the
assurance that certain goods would be guaranteed to meet a minimum standard
of merchantability, even if they are not accompanied by an express warranty.


$9. See text accompanying note 1Q4 in/ra,
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sibility for any defective goods he sells,90 the draftsmen of the
Commercial Code adopted the implied warranty of merchanta-
bility.9 ' However, the Commercial Code sets limitations on the ap-
plicability of this warranty, which the Song-Beverly Act has cor-
rected in order to insure the warranty's usefulness to the consu-
mer.92 Under the Commercial Code the implied warranty of
merchantability arises in a contract for the sale of goods "if the
seller is a merchant with respect to goods of that kind."93  Li-
ability under the warranty thus depends upon privity of contract
between seller and buyer.


The Song-Beverly Act fixes responsibility for its implied war-
ranty of merchantability directly upon the manufacturer, even
though he may not be in privity of contract with the consumer.
In abolishing the necessity of privity of contract for the implied
warranty of merchantability94 the Act imposes ultimate responsi-


90. Prosser, The Implied Warranty of Merchantable Quality, 27 MINN. L.
REv. 117, 122 (1943).


91. CAL. COMM. CODE § 2314 (West 1964). Section 2314(2) of the Code
provides that for goods to be merchantable they must be at least such as:


(a) Pass without objection in the trade under the contract descrip-
tion; and


(b) In the case of fungible goods, are of fair average quality
within the description; and


(c) Are fit for the ordinary purposes for which such goods are
used; and


(d) Run, within the variations permitted by the agreement, of even
kind, quality, and quantity within each unit and among all units in-
volved; and


(e) Are adequately contained, packaged, and labeled as the agree-
ment may require; and


(f) Conform to the promises or affirmations of fact made on the
container or label, if any.


92. The Commercial Code's implied warranty of merchantability is function-
ally identical with the Song-Beverly's. Compare CAL. COMM. CODE § 2314
(West 1964), with CAL. Civ. CODE § 1791.1 (West 1973), which states that for
goods to be merchantable they must be such as:


(1) Pass without objection in the trade under the contract descrip-
tion.


. (2) Are fit for the ordinary purposes for which such goods are
used.


(3) Are adequately contained, packaged, and labeled.
(4) Conform to the promises or affirmations of fact made on the


container or label.
Note that under the Act adequate packaging and labeling are absolute require-
ments for merchantability.


93. CAL. COMM. CODE § 2314 (West 1964).
94. See Thornton, The Song-Beverly Consumer Warranty Act: New Com-


mandments for Manufacturers, 46 L.A. BAR BULL. 331 (1971) [hereinafter cited
as Thornton]. See also Comment, Song-Beverly, supra note 34, at 196 & n. 100,
wherein it is suggested that the language of section 1792 of the Civil Code is
broad enough to extend the manufacturer's warranty to any user or consumer.


California had already abolished the requirement of privity of contract to
recover for a personal injury resulting from a defective product. Greenman v.
Yuba Power Products, Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697
(1963). See also Prosser, The Assault Upon the Citadel (Strict Liability to the
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bility for the quality of the goods upon the one who has caused
them to be placed on the market. It may reasonably be ex-
pected that this responsibility will result in greater care taken in
the manufacture of many consumer items.


Disclaiming the Implied Warranty of Merchantability


Although the Commercial Code provides for the implied
warranty of merchantability in a contract for the sale of goods, 5


the Code contains a loophole which has permitted the exclusion
of all implied warranties by the use of expressions like "as is,"
"with all faults," or similar language which in "common under-
standing" clearly notifies the buyer that the basic implied war-
ranties have been disclaimed. 6 A comment to section 2316 of
the Commercial Code97 explains that the phrases "as is," "with
all faults," and the ,like are commonly understood in the com-
mercial world to mean that the buyer accepts the entire risk as to
the quality of the goods involved. This seems fair enough where
buyer and seller are presumably acquainted with the common
parlance of business transactions and sophisticated enough to
comprehend the niceties of contract language.98 But when, as
often happens, the seller includes a clause in an express war-
ranty under which a consumer "agrees" to surrender the basic im-
plied warranties, he effectively renders nugatory the law of mer-
chantability. 99


Consumer), 69 YJE L.J. 1099 (1960); Prosser, The Fall of the Citadel (Strict
Liability to the Consumer), 50 MrNN. L. REV. 791 (1966).


95. CAL. COMM. CODE § 2314 (West 1964). "Goods" in this section in-
cludes "food or drink to be consumed either on the premises or elsewhere."


96. Id. § 2316(3)(a).
97. Id. § 2316, Uniform Commercial Code Comment 7.
98. Section 2316(2) of the Commercial Code requires that the seller who


seeks to exclude the implied warranty of merchantability must, if by a writing,
make his disclaimer "conspicuous," and he must mention "merchantibility."
"Conspicuous" is not defined, and the Code necessarily presumes that any buyer
knows the legal definition of merchantability. Section 2316(2) also provides
that the implied warranty of fitness for purpose may be disclaimed by general
language, but to do so a writing is necessary. See CAL. COMM. CODE § 2316,
Uniform Commercial Code Comment 4 (West 1964).


99. Statement, supra note 14, at 1. Typical of such clauses is one repro-
duced in Professor Mueller's article, supra note 1, at 581 & n.24:


This product is precision built, inspected and tested before leaving our
factory. It is guaranteed against defects in materials and workmanship
for one year, cord set and plastic container excluded. If found defec-
tive it must promptly be returned post-paid to the factory or an author-
ized service station, not to the dealer [emphasis in original], and it will
be repaired without charge. It is expressly agreed that our total lia-
bility is limited to such repair [emphasis added]. If used according
to instructions, it should give years of satisfactory service.


Professor Mueller admits that a repair and replacement clause such as this is a
... superb product. For by generously admitting a sole (and mini-
real) obligation to keep trying until the promised defect-free product
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The Song-Beverly Act makes one of its most significant con-
tributions to consumer protection law by addressing itself to the
practice of disclaiming implied warranties. It sets forth a strict
procedure which must be followed if an effective disclaimer is to
be made. Two methods are available for disclaiming the war-
ranty. Whether one method or the other is used depends on the
circumstances under which the implied warranty could have arisen.
If it arose out of a sale of goods covered by the Act, 00 to disclaim
the warranty the manufacturer must comply with the requirement
that a writing be


attached to the goods which, clearly informs the buyer, prior
to the sale, in simple and concise language each of the fol-
lowing:
(1) The goods are being sold on an "as is" or "with all
faults" basis.
(2) The entire risk as to the quality and performance of
the goods is with the buyer.
(3) Should the goods prove defective following their pur-
chase, the buyer and not 'the manufacturer, distributor, or
retailer assumes the entire cost of all necessary servicing or
repair.101


The purpose of this procedure is to delineate for the buyer exactly
what has been disclaimed and on whom rests the responsibility
for remedying defects. Because the expressions "as is" or
"with all faults" are not sufficient alone to disclaim the implied
warranty of merchantability under the Act, the buyer is afforded
a fairer opportunity to understand the extent of his implied war-
ranty protection than he is under the Commercial Code.' °2


The second method by which the manufacturer may disclaim
the implied warranty of merchantability is to be inferred from
section 1793 of the Act.103  This section prohibits manufacturers
or sellers who make express warranties from disclaiming the ap-
plicable implied warranties. Thus, if the implied warranty is one


is delivered it continues to deny--either expressly or by necessary impli-
cation-all other responsibility. And it does all of this in a virtuous
and reassuring tone that is much appreciated by sales managers.


Id. at 581-82.
100. CAL. CIV. CODE § 1791(a) (West 1973).
101. Id. § 1792.4(a).
102. In Hurd & Bush, supra note 6, at 41, the point is made that, notwith-


standing the Act's requirement that the disclaimer be made by a "conspicuous
writing" containing the necessary disclaimer language, the consumer will likely
be unaware of the significance of the "as is" language. This perhaps is an unfair
evaluation of section 1792.4. It is precisely because consumers are not likely
to be familiar with the legal significance of the "as is" sale that the Act requires
strict adherence to the three-step method of disclaiming implied warranties.


103. CAL. CIv. CODE § 1793 (West 1973).
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which would arise only by virtue of the presence of an express
warranty, the only way the manufacturer may disclaim it is by not
giving the express warranty. 10 4


These provisions should work to the advantage of the con-
sumer. No longer are manufacturers permitted to couple express
warranties with disclaimers of implied warranties.0 They are
put to the choice 'between selling goods minus all warranties-a
decision which will do little to enhance customer confidence and
much to diminish the value of warranty advertising-or living
with the implied warranty of merchantability so eagerly dis-
claimed in the past.106


A question arises as to the effect of these provisions on the
warranty practices of manufacturers of certain consumer items.
For example, it is quite common for a manufacturer to expressly
warrant only part of the product he turns out, 07 and nothing in
the Act prohibits this practice. Any part "0I which is expressly
warranted will then automatically be accompanied by the implied
warranty of merchantability. 10 9  Since "manufacturer" under the


104. If an express warranty is given which is successfully waived or negated,
then any implied warranty arising with it would probably vaporize. California
Consumer Law Conference, supra note 17, at 190-91. But see text accompany-
ing notes 63-74 supra.


105. Compare CAL. Cv. CODE § 1793 (West 1973), with CAL. COMM. CODE
§ 2316 (West 1964) (wherein disclaimers of implied warranties are permitted
when an express warranty is given) and CAL. COMM. CODE § 2317(c) (wherein
the express warranty is permitted to displace the implied warranty of merchant-
ability when the two are inconsistent).


Unfortunately there is little evidence that manufacturers are complying with
the letter of section 1793 of the Civil Code. For example, the express warranty
given by the International Harvester Company on its 1973 three-quarter ton
pickup truck, sold in California, still came with a clause reading as follows:


THIS WARRANTY IS IN LIEU OF ALL OTHER WARRANTIES,
EXPRESSED OR IMPLIED, INCLUDING, WITHOUT LIMITA-
TION, WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR PARTICULAR PURPOSE ....


International Harvester Co. Warranty, 1973, copy on file with the Santa Clara
Lawyer.


106. Thornton, supra note 94, at 333.
107. The partial express warranty is perhaps most widely used in the automo-


bile industry. Anyone who has observed, for example, the American Motors
Corporation TV commercial extolling the virtues of the A.M.C. "Buyer Protec-
tion Plan" is aware of the specific exclusion of tires from coverage under this
warranty. Other auto manufacturers are even less generous with the scope of
their express warranties. The Chrysler Corporation, for example, exempts eleven
"items" not normally considered defects in materials or workmanship from cov-
erage under its 1972 passenger car warranty. Chrysler Corporation's Warranty
and Limitation of Liability for New 1972 Model Passenger Cars, copy on file
with the Santa Clara Lawyer.


For a thorough treatment of the shortcomings in automobile warranty pro-
tection in recent years see FTC, REPORT ON AUTOMOBILE WARRANTIES (1970).


108. CAL. CIv. CODE § 1791(a) (West 1973) includes any "part thereof" in
its definition of "consumer goods."


109. 1d. § 1792.
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Act includes anyone who assembles consumer goods,"' it may
be illegal for any manufacturer to disclaim or limit the implied
warranty of merchantability as to any parts which he assembles
but which do not carry his express warranty."' This interpre-
tation is consistent with the intent of the legislature to insure that
the consumer can turn to someone within California in whom
responsibility is reposed for the entire product." 2


Duration of the Implied Warranty of Merchantability


Because the implied warranty of merchantability has been
so often disclaimed, there is a dearth of case law concerning how
a ,breach may occur, at least in regard to consumer goods. 1 3  Ob-
viously, if the new toaster fails to toast or the new tire explodes
for no apparent reason, a presumption arises that these goods
were not of merchantable quality. Every case, however, is not
that clear, and proving when or how a warranty was breached
is often difficult. The Act makes one potentially significant con-
tribution toward solving this problem by prescribing the du-
ration of the implied warranty." 4  If the implied warranty of
merchantability accompanies an express warranty, they will be of
equal duration, so long as this is a reasonable time. In no
event will the implied warranty endure less than sixty days nor


more than one year following the sale of new consumer goods."'


Significantly, the Commercial Code makes no express provi-


sion for the duration of any implied warranty beyond the time
of sale." ' The Song-Beverly Act, on the other hand, holds the


110. Id. § 1791(c).
111. California Consumer Law Conference, supra note 17, at 183.
112. See Thornton, supra note 94, at 333. The "someone" in this case would


be the manufacturer's established repair facility or authorized service center in


California or the merchant (dealer) who sold the defective item. See text ac-
companying notes 130-184 infra.


113. Cases such as Burr v. Sherwin Williams Co., 42 Cal. 2d 682, 268 P.2d
1041 (1954) and Moore v. Hubbard & Johnson Lumber Co., 149 Cal. App. 2d


236, 308 P.2d 794 (1957), have granted relief for breach of implied warranties
of merchantability where the goods were found not to be reasonably suitable for
the ordinary uses and purposes of goods of the general type described by the


terms of the sale. A similar position was taken in Eichler Homes, Inc. v. Ander-


son, 9 Cal. App. 3d 224, 87 Cal. Rptr. 893 (1970). None of these cases, how-


ever, involved a sale of consumer goods as defined in the Song-Beverly Act. Yet


another reason for the paucity of consumer cases brought for breach of an im-


plied warranty of merchantability has been a general "lack of consumer power


in cases involving no great monetary damage" to the individual. Mueller, supra
note 1, at 596.


114. CAL. CIV. CODE § 1791.1(c) (West 1973).
115. Where an express warranty accompanies used goods, a shorter dura-


tion-not less than 30 days nor more than 3 months-is prescribed for the im-


plied warranty of merchantability. Id. § 1795.5(c).
116. CAL. COMM. CODE § 2314 (West 1964). But see text accompanying
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manufacturer or seller liable for a prospective breach of the im-
plied warranty of merchantability, just as it does for a prospec-
tive 'breach of an express warranty.' 17  This is a major develop-
ment in the law of merchantability. Now the consumer is pro-
tected against a subsequent defect which he could not reasonably
have been expected to discover at the time of sale.' 8  Because
appellate courts have had to deal only infrequently with breaches
of implied warranties in consumer sales (except where physical
injuries have occurred), the question remains open whether the
Act will have a significant effect upon the practices of manufac-
turers with regard -to honoring and disclaiming the warranty of
merchantability. 19


The Implied Warranty of Fitness for Purpose


This warranty, as defined in the Song-Beverly Act, is virtually
identical with its counterpart in the Commercial Code. 20 The
warranty arises when the retailer, distributor, or manufacturer has
reason to know the particular purpose for which the consumer
goods are required and that the buyer is relying on the skill and
judgment of the seller to select and furnish suitable goods. 2' For
example, when a buyer purchases an electric shaver, it will nor-
mally be accompanied by an implied warranty that it is fit for
the ordinary purposes to which such items are put" 2'-that is,
shaving human beings. However, if the buyer has indicated to
the seller that he wants a shaver suitable for trimming his dog's
hair, and the buyer is relying on the seller's judgment to provide
him with an instrument fit for that purpose, then the shaver will
be accompanied by that implied warranty of fitness for purpose.
This will occur even though the particular purpose is not one
for which electric shavers of the type described are ordinarily
used.


The Act further provides that when a manufacturer does have
reason to know of the buyer's purpose and reliance at the time of


notes 47-52 supra. The cases discussed therein concerned both express and im-
lied warranties.


117. CAL. Civ. CODE § 1791.1(c) (West 1973).
118. If the case of Kaiser Cement & Gypsum Corp. v. Allis-Chalmers Mfg.


Co., 35 Cal. App. 3d 948, 111 Cal. Rptr. 210 (1973), is deemed applicable to
the sale of consumer goods, the buyer may also be protected against defects dis-
covered after the expiration of the warranty period.


119. It is clear that the Act has had little effect on methods used by some
manufacturers to disclaim the implied warranty of merchantability. See note 105
supra.


120. Compare CAL. CiV. CODE § 1791.1(b) (West 1973), with CAL. COMM.
CODE § 2315 (West 1964).


121. CAL. CIV. CODE § 1792.1(b) (West 1973).
122. Id. § 1791.1. See also CA,.. CIv. CODE § 1792 (West 1973).
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the retail sale, the implied warranty of fitness necessarily accom-
panies a sale of such goods at retail by the manufacturer.2 ' The
language of this section seems to imply that in order for the manu-
facturer to become liable for the implied warranty of fitness for
purpose, he must also be the one who sells the item at retail.
However, in view of the section which immediately follows,' 24


this interpretation is illogical. In the subsequent section the
Act provides that the implied warranty of fitness for purpose nec-
essarily accompanies the sale of consumer goods by a retailer
or distributor who has the requisite knowledge of the consumer's
purpose and reliance on his skill and judgment. If the manu-
facturer must also retail the goods in order to be liable under the
warranty of fitness, then the preceding section is superfluous, its
provisions being subsumed in section 1792.2. Presupposing
that section 1792.1 must have been intended to contribute some-
thing to the Act, it can only be concluded that the manufacturer
will be liable if he has reason to know of the buyer's purpose and
reliance at the time of sale, even if he does not retail the goods
himself. A manufacturer who advertises a particular use for the
goods he sells should become liable for the implied warranty of
fitness for that purpose, even if the purpose advertised is not
an "ordinary" one for goods of that description.2 5


The Act is silent as to what constitutes sufficient notice to
the seller or manufacturer of the particular use the buyer has in
mind for the goods. Likewise, the Commercial Code does not
set forth specific provisions for imparting notice, but in a
comment to section 2-315 the view is expressed that the buyer
need not convey to the seller actual knowledge of his purpose or
reliance on the seller's skill and judgment, so long as these may
reasonably be inferred from the circumstances.' 26 Thus, in the
shaver example, if the manufacturer advertised that his product
may be used for any one of a number of purposes, it would
not be unfair to impute constructive knowledge that the buyer
had one of these purposes in mind and relied on the manufac-
turer's skill and judgment to create a suitable produot. Like-
wise, if the buyer indicates to the seller that he wants a product
which will perform task A, the seller will become liable under the
implied warranty of fitness for purpose if he represents that prod-


123. Id. § 1792.1.
124. Id. § 1792.2.
125. Clearly the manufacturer has "reason to know" of the buyer's purpose


and reliance when his own advertising is used to create the purpose and induce
the reliance.


126. CAL. COMM. CODE § 2315, Uniform Commercial Code Comment 1
(West 1964).
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uct X will do the job, even if the manufacturer's brochure adver-
tises that product X is suitable only for tasks B, C, and D.


In summary, the Song-Beverly Act does not greatly change
the law with respect to the implied warranty of fitness for pur-
pose. However, by making applicable to this warranty the
same provisions respecting duration,"' method of disclaiming,1 2


and damages for breach 129 as are applicable to the warranty of
merchantability, the Act gives added vitality to the implied war-
ranty of fitness for purpose in the sale of consumer goods.


THE OBLIGATIONS OF THE WARRANTOR UNDER THE


SONG-BEVERLY ACT


When a consumer buys a product he naturally expects to re-
ceive a certain degree of satisfaction from it. If the product is
designed to perform a certain function, he is entitled to expect
satisfactory performance for a reasonable amount of time. A
written warranty, to the consumer, is an insurance policy-which
he hopes never to use. He may even prefer not to think about it
when making his purchase (and the seller doubtless will not en-
courage him to do otherwise). But when the product breaks
down, the frustrated consumer will likely turn to his "insurance
policy" to read, probably for the first time, about his obligations
and those of the manufacturer or seller. Often the consumer will be
shocked to discover that in order to have the product repaired,
he will have to bear the cost of shipping it hundreds-perhaps
thousands-of miles -to the manufacturer's home office. He may
also learn to his dismay that the actual obligations of the warrantor
are so minimal as to be of no real value. The Song-Beverly Act
attempts to deal with these frustrating realities by establishing and
clarifying minimum obligations for all warrantors under various
types of warranties, and by providing remedies to the consumer
-for a violation of these obligations.


Obligations and Remedies under the Express Warranty


The Act does not oblige the manufacturer to give express
warranties, but if he does, he is faced with the obligation to set
forth the terms of the warranty in clear, readily understandable
language, and to clearly identify himself as the warrantor. 1 0


The manufacturer is then faced with a choice between maintain-


127. CAL. CIV. CODE § 1791.1(c) (West 1973).
128. Id. §§ 1792.3, 1792.4(a).
129. Id. § 1791.1(d).
130. Id. § 1793.1(a) (West Supp. 1974),
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ing his own service and repair facilities within California'' or
reimbursing retailers on whom he must rely to repair, replace,
or refund the purchase price under the warranty.' 32


If the manufacturer chooses to set up his own system of re-
pair facilities, these must be fully equipped to repair or service
the malfunctioning whole or part of the goods expressly war-
ranted.' 33 The warranty work done in these facilities must
commence within a reasonable time, and unless the buyer agrees
in writing to the contrary, the goods must be made to "conform
to the applicable express warrant[y]" within thirty days.' 34


If the manufacturer's facility cannot effect the necessary re-


pairs, the 'manufacturer is duty-bound either to replace the goods
or to refund the purchase price.' 35 In imposing upon the manu-


facturer who gives an express warranty the legal obligation to
choose one of only two ways by which he can honor the warranty,


the Act makes its most significant contribution to the law of


sales warranty.136 The consumer now has at his disposal a body


of law designed specifically to insure that the warranty to repair,


replace, or refund has real value, not just advertising value. 13 7


The buyer is not without his own obligations. He must de-


liver the defective goods to one of the service facilities, unless to


do so would be unreasonable in view of the size, weight, method


of installation or attachment, or nature of the defect.' 3 ' If such


131. Id. § 1793.2 (West 1973). CAL. CIV. CODE § 1793.1(b) (West Supp.


1974) provides in part that if the manufacturer elects to maintain his own serv-


ice facilities in California, he must, at the time of sale, provide the buyer with


(1) the name and address of each in-state repair facility, or (2) the name, ad-


dress and telephone number of a service and repair facility central directory


within California or the toll-free telephone number of such central directory lo-


cated out of state, or (3) maintain with the retail sellers of his warranted goods


a current listing of either the authorized in-state service and repair facility or


retail sellers to whom the consumer goods are to be returned for service and re-


pair.
132. Id. § 1793.5 (West 1973).
133. The manufacturer is not liable for defects caused by the buyer's unau-


thorized or unreasonable use of the goods following sale. Id. § 1794.3.


134. Id. § 1793.2(b). The thirty-day period may be extended by conditions


causing delay which were "beyond the control of the manufacturer or its repre-


sentative in this state." Id.
135. Id. § 1793.2(d). This section also provides that the manufacturer may


deduct from any refund "that amount directly attributable to use by the buyer


prior to the discovery of the nonconformity." The potential for abuse by manu-


facturers in such a provision should be obvious.
136. The value of this contribution is enhanced by the requirement that the


express warranty be honored in timely fashion.
137. For an interesting and lively discussion of the contract as a commodity


itself, which suggests that there may be developing a law of merchantability with


respect to the drafting of contracts and the warranties they contain, see Leff,


Contract as a Thing, 19 AM. U.L. REV. 131 (1970) [hereinafter cited as Leff].


138. CAL. CIv. CODE § 1793.2(c) (West 1973).
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delivery is unreasonable, the buyer must notify the manufacturer
in writing. The latter may then choose to repair the goods on the
buyer's premises or pay to have them shipped to the repair facil-
ity.


How much effort the manufacturer must expend in establish-
ing repair facilities is not clear from the Act. It says only that
every manufacturer of consumer goods sold in California, who
gives an express warranty, shall "maintain or cause to be main-
tained ...sufficient service and repair facilities to carry out the
terms of such warranties .. . ."I" Manufacturers are permitted
to select certain retailers and dealers from among those who sell
their products to handle warranty work. 140 This permits flexibil-
ity in deciding how to effect warranty repairs. However, smaller
companies which do not already have a system of authorized re-
pair facilities might be at a disadvantage in having to deal with a
large number of independent retailers.


The requirement that "sufficient service and repair facilities"
be maintained poses a problem of interpretation. If "suffici-
cient" means sufficiently dispersed throughout the state, then a
consumer in San Francisco who purchases a product, the nearest
repair facility for which is in San Diego, may have a just complaint
that the existing service facilities are insufficient. However, if"sufficient" means enough facilities to handle all of the warranty
work, then the fact that most facilities are located in the large
metropolitan areas will not necessarily mean that they are insuf-
ficient, even for a remote rural buyer. Since the Act acknowl-
edges that the buyer may have to send the defective goods to
the repair facility at his own expense, 4' it is reasonable to assume
that "sufficient" refers to quantity and not dispersion of repair
facilities. 4 2  The buyer who is understandably reluctant to ship
the goods hundreds of miles at his own expense may be justi-


139. Id. § 1793.2(a)(1).
140. Explanation, supra note 28, at 1. The Explanation affirms the procedure


already used by manufacturers such as R.C.A., Sony, Sunbeam, and others who
have established "authorized service facilities." Manufacturers such as these, Sen-
ator Song explains, will not have to "rent one foot of space or ...hire one
employee." Id.


141. CAL. CIV. CODE §§ 1793.2(c), 1793.3(c) (West 1973). In each of
these sections the buyer's duty to return the nonconforming goods to the manu-
facturer's service and repair facility is set forth. The manufacturer is obligated
to bear the cost of shipping the goods to the repair facilitiy only when the buyer
is "unable to effect return" (for reasons of size, weight, method of attachment
or installation, or nature of the nonconformity) and after he has notified the
manufacturer of the nonconformity. Thus the purchaser of a defective steam
iron or other small appliance will not reasonably be permitted to claim that he
is "unable to effect return" and will have to bear the cost of shipment himself.


142. California Consumel Law Conference, supra note 17, at 181-82.


[Vol. 14







1974] SONG-BEVERLY CONSUMER WARRANTY ACT 601


fied in feeling that the Act has failed in its essential purpose."'4


If the manufacturer declines to establish a system of repair
facilities, he is obligated to reimburse any retailer who sells his
goods for the costs borne by the retailer in giving effect to the
manufacturer's express warranty. 144  The buyer has two options
in this situation. He may return the defective goods to the origi-
nal seller,' 45 or he may return them to any retail seller in Califor-
nia who carries like goods of the same manufacturer.' 46 The'
party chosen by the buyer to honor the warranty has the option
of repairing or replacing the goods. If he opts to repair, he must
commence work within a reasonable time and complete the re-
pairs within thirty days, unless the buyer waives this requirement
in writing. 147  If the seller attempts to repair the goods and finds
that he is unable to do so, he must refund the purchase price to
the buyer, less depreciation for the buyer's use.' 48


This option arrangement raises several problems. First, the
Act provides that the thirty-day repair limit may be extended by
conditions "beyond the control of the retail seller or his represen-
tative," 149 but it offers no clue to the meaning of "beyond the
control." Since the thrust of the provisions dealing with service
facilities and repairs by sellers is that the goods are to be made
to conform as quickly as possible to the manufacturer's warran-
ties,'50 the provisions for delay should be narrowly interpre-
ted and should be applied only where it would be grossly unfair
not to do so.


A second problem is found in the waiver provision. The
Act generally disapproves of any attempt by manufacturers or
sellers to limit, modify, or disclaim any warranty provisions. Par-
ticularly forbidden is the surprise disclaimer or unclear provi-


143. It is also possible for the consumer to be misled by the manufacturer's
warranty card into believeing that he must bear the cost himself of shipping a
defective product to an out-of-state facility for repairs. Hurd & Bush, supra note
6, at 40-41. This possibility serves to emphasize the need for a provision in
the Act requiring warrantors to inform consumers of their rights under the Act.
See notes 185-91 and accompanying text intra.


144. CAL. CIv. CODE § 1793.5 (West 1973).
145. Id. § 1793.3(a). Since "retail seller" is defined under section 1791(e)


to include "any individual, partnership, corporation ...which engages in" sell-
ing consumer goods to retail buyers, it may be possible for the buyer to return
the goods to any outlet of the same retail chain.


146. Id. § 1793.3(b). If the buyer is unable to return the goods, the retailer,
upon receiving written notice to this effect, must bear the cost of shipping or
of repairing at the buyer's residence. CAL. CIv. CODE § 1793.3(c) (West 1973);
see also note 141 supra.


147. CAL. CIv. CODE § 1793.4 (West 1973).
148. Id. § 1793.3(a). See note 135 supra.
149. CAL. CIv. CODE § 1793.4 (West 1973).
150. See CAL. CIV. CODE §§ 1793.2(b), 1793.4 (West 1973).
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sion by which a buyer unknowingly agrees to waive his rights to
speedy repair. This would be a violation of section 1790.1, since
any contract clause which intentionally obscures what the buyer
is waiving would clearly not be one of the waivers expressly pro-
vided for in the Act.' 5 '


One of the unique features of the Act-and one which en-
hances its viability-is the provision requiring manufacturers who
choose not to maintain their own repair facilities to be liable to
their retailers for the fair market value of express warranty
work.' 52  Retailers, confident that they will be paid the going
rate for repairs .by an established firm, will not hesitate to accept
warranty work. Manufacturers will be less likely to delay reim-
bursing a retailer, himself an experienced businessman, than they
would be to satisfy the isolated claims of frustrated consumers.
The Act firmly establishes the manufacturer's liability for his
own express warranties; evasion of this responsibility is theoret-
ically no longer possible.


There are some uncertainties in ,the Act which must be clari-
fied if the consumer is to know exactly where he stands with re-
gard to an express warranty. In his article Professor Mueller indi-
cated that the typical repair-or-replace warranty usually meant
that


what a consumer really buys from his dealer is not a properly
operating TV, stereo, dishwasher, or car. He buys a prom-
ised opportunity to get one sooner or later if in the meantime
he cooperates with the manufacturer-wholesaler-dealer es-
tablishment. 1153


The Act attempts to deal with this problem by requiring that re-
pairs or replacement be made within thirty days. 54 However,
the Act does not specifically command that if the goods are not
repaired within that time they must be replaced or the purchase
price refunded. Rather the mandate for replacement or refund
arises only if the manufacturer or retailer is unable to repair the
goods within the thirty-day period. 15 The result is that unless
the individual charged with repair admits that he cannot effect a
permanent repair, the buyer may be subject to limitless delays
on the supposition that the serviceman is able to repair and only
"one more adjustment" is necessary.'56  Under recent case law a


151. See CAL. CIV. CODE § 1790.1 (West 1973), which deems such waivers
to be contrary to public policy, unenforceable and void. See also Comment,
Song-Beverly, supra note 34, at 199.


152. CAL. CIV. CODE § 1793.5 (West 1973).
153. Mueller, supra note 1, at 582. See also note 99 supra.
154. CAL. CIv. CODE 9H 1793.2(b), 1793.4 (West 1973).
155. Id. §H 1793.2(d), 1793.3(a).
156. California Consumer Law Conference, supra note 17, at 184-85.


[Vol. 14







19741 SONG-BEVERLY CONSUMER WARRANTY ACT 603


failure to effect repairs under a warranty may result in the war-
rantor's liability for damages flowing naturally from the breach, 157


but what the consumer wants in most instances is a properly
functioning product, not damages.


This construction, permitting the serviceman to continue to
attempt repairs on the claim that he is able to fix the product,
does not square well with the thirty-day requirement. That such
a loophole should appear to exist in view of the Act's intent to
insure that warranties will be honored is unfortunate. After a
reasonable time, an inability to repair the goods should become
obvious; when this occurs, it should 'be incumbent upon the repair
facility or dealer to admit it and to replace the goods or refund
the buyer's money. The expressed supplemental nature of the
Act' 58 makes it possible to apply other doctrines of law to fill ap-
parent gaps in the Act's coverage and to close loopholes. In this
instance it might be appropriate to apply the rule, codified in
section 1657 of the California Civil Code, that where no time
for performance is specified in a contract, a reasonable time is al-
lowed. 15 19 By definition an express warranty is made part of a
contract for sale, and the buyer has every right to expect that the
aleatory performance he has bargained for will be carried out
within a reasonable time.'60 If it is not, then a fortiori the
buyer has the right of replacement or refund purported to exist
when the warrantor is "unable" to repair.' 6 '


Another doctrine that may aid the consumer faced with
service delay tactics is the maxim of jurisprudence which de-
mands that interpretation-whether of statute or contract-be
reasonable. 6 2  It has been held in California that where the pur-
pose of a statute is apparent, a court will not blindly follow the
letter of the law where to do so would be inconsistent with the
primary intention of the legislature. 63 It is clear the legislature
did not intend to permit escape routes by which manufacturers or


157. See notes 49-51 and accompanying text supra.
158. See text accompanying notes 15-16 supra.
159. CAL. CIV. CODE § 1657 (West 1973). What constitutes a reasonable


time is always a question of fact. Palmquist v. Palmquist, 212 Cal. App. 2d 322,
27 Cal. Rptr. 744 (1963). In order to place the manufacturer or retailer in
default for failing to make repairs or replacement within a reasonable time, the
buyer may be required to demand performance first. World Sav. & Loan Ass'n
v. Kurtz Co., 183 Cal. App. 2d 319, 6 Cal. Rptr. 655 (1960).


160. The buyer has this right even though he is not in privity of contract with
the manufacturer. See note 94 supra.


161. CAL. CIV. CODE § 1793.2(d) (West 1973).
162. Id. § 3542 (West 1970).
163. Jordt v. California State Bd. of Educ., 35 Cal. App. 2d 591, 595, 96 P.2d


809, 811 (1939). Accord, Estate of Wilcox, 68 Cal. App. 780, 784, 158 P.2d
32, 34 (1945); Kauke v. Lindsay Unified School Dist., 46 Cal. App. 2d 176,
185, 115 P.2d 576, 581 (1941).
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dealers could avoid their duties to consumers under the Song-
Beverly Act.


The ultimate question for the consumer is what to do when
someone-manufacturer, retailer or other warrantor-has evaded
his responsibilities under an express warranty. All the consumer
knows is that the product he purchased is now defective, and, al-
though accompanied by a warranty to repair or replace, it is
not being fixed. If the manufacturer has elected to provide serv-
ice and repair facilities, the buyer will have been informed of the
names and locations of such facilities.' 6 4  Under these circum-
stances the buyer's claim is clearly against the manufacturer if the
repair or replacement provisions of the Act have been violated.
But if the manufacturer has elected to reimburse the retailer for
warranty work, does the buyer have an immediate claim against
the manufacturer if the retailer fails to honor his obligation? The
Act is not absolutely clear on this point.


The possibility always exists that the manufacturer or seller
charged with duties under the warranty will simply refuse or oth-
erwise evidence his unwillingness to carry them out. This would
be a willful violation of the Act, for which treble damages may
be awarded, 6 ' unless, as the seller or manufacturer might argue,
the Act imposes sanctions only for a violation of its own provi-
sions, not for a violation of the terms of a particular warranty.
The Act, however, establishes definite and minimum procedural
requirements which must be adhered to by anyone giving an ex-
press warranty on consumer goods.' 6  Where the terms of a
particular express warranty relate to the future utility of perform-
ance of the product, they necessarily set into operation the provi-
sions of the Act respecting the duty to repair, replace, or refund,167


which constitute the procedural requirements to which the warrantor
must adhere. It follows that the 'buyer should be able to sue the
warrantor under the Act for a breach of any terms of the warranty,
such as those respecting the duty to repair, replace, or refund,
which are also covered under the Act's procedural requirements.
Additionally, the buyer should have a claim against the manufac-
turer, who is the real warrantor, even if the unwillingness or re-
fusal to repair is evidenced by the retailer designated to perform the
warranty work.


164. CAL. CIV. CODE § 1793.1(b) (West 1973). See also CAL. CIV. CODE
§ 1793.3. The Act does not require the manufacturer to notify the buyer that
he does not maintain his own system of repair facilities within California. Per-
haps the legislature assumed that this would not be necessary, since the buyer's
natural inclination upon finding that the product he bought has a defect is to
return it to the dealer with whom he has had direct contact.


165. Id. § 1794(a).
166. Id. §§ 1793.1, 1793.2, 1793.3, 1793.35, 1793.4, 1793.5.
167. Id. §§ 1793.2, 1793.3.
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Given the proper construction, the Act can also be looked
to for damages. The only section dealing specifically with that
issue provides for treble damages for a willful violation of any
provision in the Act.'6 8  It cannot reasonably be concluded that
this section was meant to foreclose the possibility of collecting
damages for a non-willful violation of the Act.'0 9 Rather it is
logical to presume that the section was added to provide stiff pen-
alties for a flagrant disregard of legislative intent, while permit-
ting recovery of ordinary damages under other doctrines of law
or statutes.170


To the extent that the Act creates certain minimum proce-
dural obligations for the manufacturer (and, where applicable,
the retail merchant) under an express warranty the consumer is
in a better position than he was under the Commercial Code. To
the extent that the Act may be interpreted to subject the manufac-
turer giving an express warranty to certain minimum legal require-
ments apart from the bare terms of the warranty, the consumer
has won a major round in his fight to obtain equal footing in
the marketplace.


The Obligations under the Implied Warranties


The Song-Beverly Act's treatment of buyers' rights under
the implied warranties of merchantability or fitness for purpose
fails to make provision for honoring these warranties. The man-
ufacturer's duty to repair or reimburse the retailer for the war-
ranty work he performs pertains only to the "applicable express
warranties."'' To obtain redress for a breach of implied war-


168. id. § 1794(a). Section 1794(b) permits reasonable attorney fees as well
as treble damages. It also limits the application of the treble damage provision
to judgments not based solely on a breach of the implied warranties of merchant-
ability or fitness for purpose.


169. But see California Consumer Law Conference, supra note 17, at 186.
170. See, e.g., CAL. Civ. CODE § 3281 et seq. (West 1970). See also Laczko


v. Jules Meyers, Inc., 276 Cal. App. 2d 293, 295, 80 Cal. Rptr. 798, 799 (1969).
In that case the court spoke of the doctrine of "tort in essence", which confers
a private right of action for damages upon a person injured as a result of the
violation of a statute embodying a public policy, even though no specific civil
remedy is provided in the statute. In such an action the measure of damages is
normally that amount which will compensate for all the detriment proximately
caused by the breach, whether it could have been anticipated or not. CAL. CIV.
CODE § 3333 (West 1970). Where the breach of the statutory duty is material,
the consumer should have the option to cancel the entire transaction. See CAL.
Civ. CODE § 1689(b)(2) (failure of consideration) and (b)(6) (prejudice to the
public interest) (West 1973). When the product is seriously defective, cancella-
tion of the transaction may be the consumer's only effective remedy. If there is
a breach of the implied warranty of merchantability, the Commercial Code pro-
visions on revocation of acceptance and cancellation may be applicable. CAL.
COMM. CODE §§ 2608 and 2711(1) (West 1964).


171. CAL. Crv. CoDE §§ 1793.2, 1793.3, 1793.5 (West 1973).
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ranties, the buyer is referred to the general remedies for breach
of contract under sections 2601 through 2616 and 2701 through
2725 of the California Commercial Code.1 72  Among the buyer's
remedies are the following:
(1) he may retain the unmerchantable or unsuitable goods and
recover damages for breach; 17


3 or
(2) he may reject or revoke acceptance of the goods, cancel
the contract, and recover "so much of the price as has been paid"
plus incidental or consequential damages.' 74


The buyer may also recover reasonable attorney fees in a success-
ful action for breach of an implied warranty.' 70


When the obligation under an implied warranty falls on
someone other than the seller, the buyer may retain the non-con-
forming goods and sue the obligor for damages, as in (1) above.
But may he alternatively cancel the contract, return the goods to
the seller and demand refund as in (2) above, even though the
implied warranty obligation is that of the manufacturer? It has
been suggested that an affirmative answer to this question is im-
plicit in the Act.' 70  This implication arises out of the general in-
tent, evident throughout the Act, to include the manufacturer,
distributor, and any other warrantor among those having a di-
rect obligation to the buyer. 177 This is the reason the seller auto-
matically becomes obligated on an express warranty when the
manufacturer elects not to establish repair facilities of his own.
In interpreting some of the Act's more troublesome provisions
courts should remember that under 'the Act the buyer is para-
mount.1


78


By referring the consumer to the Commercial Code reme-
dies for breach of implied warranties, the Act creates still an-


172. Id. § 1791.1(d).
173. CAL. COMM. CODE § 2714 (West 1964).
174. Id. § 2711(1).
175. CAL. CIV. CODE § 1791.1(d) (West 1973) refers the injured buyer to the


attorney fees provision in section 1794.2(b).
176. Substantive Law Memo, supra note 23, at 36.
177. Id.
178. A court might be constrained, however, to discount time-honored prin-


ciples of the marketplace solely to protect the consumer. Section 2607 (3)(a)
of the Commercial Code requires the buyer to give notice to the seller of a
breach of an implied warranty before bringing suit. It is likely that the courts
would hold a consumer to this same requirement under the Act, since it is one
way of encouraging the parties to settle their differences out of court. Some
well-known California cases have looked with disfavor upon notice requirements
absent a statutory provision, but these cases have generally concerned personal
injuries resulting from the defective product. See, e.g., Vandermark v. Ford Mo-
tor Co., 61 Cal. 2d 256, 391 P.2d 168, 37 Cal. Rptr. 896 (1964); Greenman
v. Yuba Power Products, Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697
(1963).
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other problem of statutory interpretation. Section 2719 of the
Commercial Code permits the contracting parties to limit or mod-
ify the remedies under other provisions of the Code.' 79 The Act,
however, expressly prohibits limitations or modifications of im-
plied warranties whenever an express warranty has been given.' 80


If section 2719 is read to permit limitations on damages for
breach of an implied warranty, it would undercut the purpose of
this provision in the Act, which is clearly intended to preserve the
full effect of implied warranties in consumer transactions. This
conflict may be resolved by returning to the intent of the drafts-
men. It is absurd to suggest that they would have taken such
care to preserve the rights of the buyer under implied warranties
and at the same time leave him with a remedy that manufacturers
and sellers could modify or avoid by a waiver. It is here that
section 1790.3,"' which provides that the Act's provisions shall
prevail if in conflict with those of the Commercial Code, could
be employed to void an attempt by a warrantor to escape his re-
sponsibilities under the Act. Still one more problem is appar-
ent. An implied warranty disclaimer which is clearly illegal un-
der the Act may be perfectly acceptable under the Commercial
Code."'82 Yet if the buyer wishes to bring an action for breach
of implied warranty under the Act, he must under section 1791.1
(d) 183 go to the Commercial Code for his remedy. The Code,
however, recognizes the validity of the disclaimer, placing the
buyer in the afiomalous position of seeking redress under the
Commercial Code even though none of its provisions has been
violated! Unless section 1791.1(d) is interpreted to allow incor-
poration into the Act of the Commercial Code remedies for
breach of implied warranty without also requiring a violation of
the Code provisions, the buyer may have a right without a rem-
edy--clearly not the intent of the legislature.' 84


179. The modification must not cause the remedy "to fail of its essential pur-
pose." CAL. COMM. CODE § 2719 (West 1964). The Uniform Commercial
Code Comment 1 to this section explains that


where an apparently fair and reasonable clause because of circum-
stances fails in its purpose or operates to deprive either party of the
substantial value of the bargain, it must give way to the general rem-
edy provisions of this Article.


180. CAL. CIv. CODE § 1793 (West 1973). The Act also prohibits the waiv-
ing of any rights under it, including those arising out of an implied warranty.
Id. § 1790.1.


181. Id. § 1790.3.
182. Compare CAL. CIV. CODE §§ 1792.4 and 1793 (West 1973), with CAL.


COMM. CODE § 2316 (West 1964).
183. CAL. CIV. CODE § 1791.1(d) (West 1973). See text accompanying note


172 supra.
184. Id. Section 1790.3 of the Civil Code provides further support for this


position by resolving conflicts between the Act and the Commercial Code in
favor of the Act.
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CONSUMER AWARENESS OF THE ACT


Clearly the provisions of the Act could have revolutionary
impact on the field of consumer protection. Since it is unique
among attempts to deal with consumer warranties,' and since
it has been in effect now for three years, it is curious that the Act
has not achieved greater renown. Compared with other legisla-
tion in the consumer arena, such as the Federal Truth in Lending
Act"' and California's Unruh Act,"8 ' the Song-Beverly Act has
received only minimal publicity. It is perhaps possible that man-
ufacturers and retailers of consumer goods have begun en masse
to adhere to the provisions of the Act, both in form and sub-
stance.' The more logical conclusion, however, is that the
vast majority of California consumers are unaware of the Act,
and manufacturers and merchants are not likely to inform them
of it.


Given the problems highlighted by this comment, it is diffi-
cult to conclude that the provisions of the Act are so clear that no
interpretation by a court might be required. And yet, as of this
writing, no reported decision in any case arising under the Act has
been decided on an appellate level. Unfortunately, it appears that
the practicing bar, like the consumer, is unfamiliar with the po-
tential of the Act.'


185. As of this writing the Magnuson-Moss Warranty-Federal Trade Commis-
sion Improvement Act (originally passed by the United States Senate as the Mag-
nuson-Moss Consumer Warranty Act, S. 986, 92nd Cong., 1st Sess. (1971)) has
not become law. The most recent version of this legislation (S. 356, 93rd Cong.,
1st Sess., reported in 119 CONG. REc..16,439 (Daily ed. Sept. 12, 1973)) would
provide minimum national standards for written consumer warranties. A sup-
plier of consumer goods writing such a warranty would be required to undertake
the minimum duties of repairing or replacing the defective product within a rea-
sonable time and without charge.


Unlike the Song-Beverly Act the Magnuson-Moss Act does not require spec-
ificity as to location of service facilities, nor does it provide for treble damages
for a willful violation of its provisions. It specifies only a reasonable time for
warranty repairs instead of a thirty-day limit as in the Song-Beverly Act. The
federal act does, however, provide that either the Attorney General or the FTC
may intervene to seek an injunction against any supplier of consumer goods
deemed to be in violation of any of the Act's provisions, where the goods con-
cerned "affect" interstate commerce.


186. 15 U.S.C. § 1601 etseq. (1970).
187. CAL. CIV. CODE § 1801 et seq. (West 1973).
188. But see note 105 supra.
189. Interview with Richard A. Elbrecht, attorney at law and author of Sub-


stantive Law Memo on Warranties, supra note 33, in Santa Cruz, California, Jan-
uary 31, 1974.


As one commentator has observed, members of the private bar are not likely
to be motivated to vindicate the relatively minor claim of an aggrieved consumer
by the promise of recovering only a token fee. See Nussbaum, Attorney's Fees
in Public Interest Litigation, 48 N.Y.U.L. REv. 301, 335 (1973). However, as-
suming the legislature intended by section 1794 of the Act that attorney's fees
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If legislation such as this is to be meaningful to the con-
sumer, he must know of its existence and import. Unfortunately,
the Song-Beverly Act does not contain provisions for self-educa-
tion of the consumer. Provisions of this type requiring signs in
conspicuous locations informing the consumer of his rights under
certain other legislation are not new to California and have
worked well. 190 Such a provision or one by which the manu-
facturer or other warrantor is required to inform the consumer
of his rights in clear language conspicuously positioned within the
text of the warranty would be a welcome addition to the Act. 9 '


CONCLUSION


Professor Mueller observed that perhaps the most frustrat-
ing fact of life for the consumer who has purchased a faulty prod-
uct is the inadequacy of the existing legal remedies to provide a
meaningful solution to his problem.' 92  Neither the sales laws
presently on the books nor our machinery of justice are designed
with the little man or his minor claim in mind. Unless he is in-
jured by the product, permitting him to recover sizable damages
in tort, he is relegated to pursuing contract remedies, which
have been weighted against him from the start by the pervasive,
merchant-oriented doctrine of "freedom of contract.' 91 3  The


be awarded based not upon the amount the consumer recovers but upon the rea-
sonable value of the services rendered, private attorneys will have an economic
incentive to take consumer cases and, more importantly, will be motivated to
familiarize themselves with the Act in the hope of representing consumers in fu-
ture cases.


190. Typical of the self-education provisions is the one contained in the Auto-
motive Repair Act, CAL. Bus. & PROF. CODE § 9880 et scq. (West Supp. 1974).
Section 9884.17 of the Business and Professions Code provides, in part:


The [B]ureau [of Automotive Repair] shall design and approve of a
sign which shall be placed in all automobile repair dealer locations in
a place and manner conspicuous to the public. Such sign shall give
notice that inquiries concerning service may be made to the bureau and
shall contain the telephone number of the bureau. Such sign shall also
give notice that the customer is entitled to a return of replaced parts
upon his request therefor at the time the work order is taken.


191. In Slawson, supra note 59, at 566, the point is made that with better
legislative control of what is permissible in a standard form contract, the con-
sumer may at least gain the assurance that the document he signs has been re-
viewed for fairness by a legitimate higher authority-the legislature-ultimately
responsible to him. It would seem that requiring the warrantor to inform the
consumer of what the legislature has ordained in his behalf would be an impor-
tant step toward eliminating the unfairness inherent in a form contract.


See also Leff, supra note 137, at 155-57, wherein the solution proposed for
the problem of form contracts is to treat the contract, "the paper-with-words
which accompanies the sale of a product," as part of that product and to regulate
its quality just as the quality of the product itself is regulated for the public
good.


192. Mueller, supra note 1, at 578.
193. Id. at 578-79.
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Song-Beverly Act is a bona fide legislative attempt to ease some
of the difficulties inherent in pursuing minor contract claims
arising out of warranties. Whether or not it will succeed de-
pends upon many factors, not the least of which is how courts
will interpret some of its provisions.


The Act provides the consumer with procedural and sub-
stantive rights heretofore largely ignored. It gives meaning to
the traditional "repair-or-replace" express warranty by establish-
ing minimum procedural requirements which the consumer may
enforce against the manufacturer in the event the product fails
to conform to the warranty. Beyond this, the Act affords some
prospective protection to the consumer when goods under an
express 'warranty 'become defective within a reasonable time after
the date of purchase.


At least as important to the consumer is the Act's attempt
to revive the significance of implied warranties by making it dif-
ficult and, in most instances, impractical for the manufacturer
to disclaim them. Furthermore, the fact that merchantability
under the Act has become a prospective guarantee is a significant
innovation. That the requirement of privity of contract between
manufacturer and consumer has been eliminated, with respect to
either express or implied warranties, clearly inures to the benefit
of the consumer. In addition, the provisions permitting recovery
of reasonable attorney's fees and treble damages for willful breach
of the Act's procedural requirements will help the consumer by
encouraging private attorneys to accept cases on a non-charitable
'basis and by discouraging those liable under the warranties from
avoiding their duties.'9 4


It has been the purpose of this comment to examine the
Song-Beverly Act's potential for eliminating the contracts of frus-
tration described in Professor Mueller's article." 5 To be sure,
there are difficulties with the Act. Many of its provisions are
unclear and subject to widely different interpretations. It does
not address itself to some of the problems consumers face when
purchasing warranted products, the most notorious of which is
the problem of warranty advertising. What is required is a sys-
tem of "counter-advertising" which would develop consumer
awareness of the Act's provisions. The Act should be amended to
provide for a variety of consumer education techniques. 96 De-
spite the loopholes, uncertainties, and other problems common


194. See Comment, Song-Beverly, supra note 33, at 210. See also note 189
supra.


195. See note 1 supra.
196. See notes 190-91 and accompanying text supra.
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to all legislative enactments, however, the Song-Beverly Con-
sumer Warranty Act is a useful and innovative piece of legislation,
which, if reasonably interpreted, can work for the benefit of all
California consumers.


Ralph J. Swanson*


* The author wishes to thank Mr. Richard A. Elbrecht, attorney at law,
of Santa Cruz, California, whose time, interest and ideas were of invaluable
assistance in the preparation of this comment.
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United States Code Annotated
Title 15. Commerce and Trade


Chapter 50. Consumer Product Warranties (Refs & Annos)


15 U.S.C.A. § 2301


§ 2301. Definitions


Currentness


For the purposes of this chapter:


(1) The term “consumer product” means any tangible personal property which is distributed in
commerce and which is normally used for personal, family, or household purposes (including
any such property intended to be attached to or installed in any real property without regard to
whether it is so attached or installed).


(2) The term “Commission” means the Federal Trade Commission.


(3) The term “consumer” means a buyer (other than for purposes of resale) of any consumer
product, any person to whom such product is transferred during the duration of an implied or
written warranty (or service contract) applicable to the product, and any other person who is
entitled by the terms of such warranty (or service contract) or under applicable State law to
enforce against the warrantor (or service contractor) the obligations of the warranty (or service
contract).


(4) The term “supplier” means any person engaged in the business of making a consumer product
directly or indirectly available to consumers.


(5) The term “warrantor” means any supplier or other person who gives or offers to give a
written warranty or who is or may be obligated under an implied warranty.


(6) The term “written warranty” means--
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(A) any written affirmation of fact or written promise made in connection with the sale of
a consumer product by a supplier to a buyer which relates to the nature of the material or
workmanship and affirms or promises that such material or workmanship is defect free or
will meet a specified level of performance over a specified period of time, or


(B) any undertaking in writing in connection with the sale by a supplier of a consumer product
to refund, repair, replace, or take other remedial action with respect to such product in the
event that such product fails to meet the specifications set forth in the undertaking,


which written affirmation, promise, or undertaking becomes part of the basis of the bargain
between a supplier and a buyer for purposes other than resale of such product.


(7) The term “implied warranty” means an implied warranty arising under State law (as modified
by sections 2308 and 2304(a) of this title) in connection with the sale by a supplier of a consumer
product.


(8) The term “service contract” means a contract in writing to perform, over a fixed period of
time or for a specified duration, services relating to the maintenance or repair (or both) of a
consumer product.


(9) The term “reasonable and necessary maintenance” consists of those operations (A) which
the consumer reasonably can be expected to perform or have performed and (B) which are
necessary to keep any consumer product performing its intended function and operating at a
reasonable level of performance.


(10) The term “remedy” means whichever of the following actions the warrantor elects:


(A) repair,


(B) replacement, or


(C) refund;



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2308&originatingDoc=NBAC58782AFF711D8803AE0632FEDDFBF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2304&originatingDoc=NBAC58782AFF711D8803AE0632FEDDFBF&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 





§ 2301. Definitions, 15 USCA § 2301


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3


except that the warrantor may not elect refund unless (i) the warrantor is unable to provide
replacement and repair is not commercially practicable or cannot be timely made, or (ii) the
consumer is willing to accept such refund.


(11) The term “replacement” means furnishing a new consumer product which is identical or
reasonably equivalent to the warranted consumer product.


(12) The term “refund” means refunding the actual purchase price (less reasonable depreciation
based on actual use where permitted by rules of the Commission).


(13) The term “distributed in commerce” means sold in commerce, introduced or delivered for
introduction into commerce, or held for sale or distribution after introduction into commerce.


(14) The term “commerce” means trade, traffic, commerce, or transportation--


(A) between a place in a State and any place outside thereof, or


(B) which affects trade, traffic, commerce, or transportation described in subparagraph (A).


(15) The term “State” means a State, the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, the Canal Zone, or American Samoa. The term “State law”
includes a law of the United States applicable only to the District of Columbia or only to a
territory or possession of the United States; and the term “Federal law” excludes any State law.


CREDIT(S)


(Pub.L. 93-637, Title I, § 101, Jan. 4, 1975, 88 Stat. 2183.)


15 U.S.C.A. § 2301, 15 USCA § 2301
Current through P.L.118-13. Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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United States Code Annotated
Title 15. Commerce and Trade


Chapter 50. Consumer Product Warranties (Refs & Annos)


15 U.S.C.A. § 2303


§ 2303. Designation of written warranties


Currentness


(a) Full (statement of duration) or limited warranty


Any warrantor warranting a consumer product by means of a written warranty shall clearly and
conspicuously designate such warranty in the following manner, unless exempted from doing so
by the Commission pursuant to subsection (c) of this section:


(1) If the written warranty meets the Federal minimum standards for warranty set forth in
section 2304 of this title, then it shall be conspicuously designated a “full (statement of duration)
warranty”.


(2) If the written warranty does not meet the Federal minimum standards for warranty set forth
in section 2304 of this title, then it shall be conspicuously designated a “limited warranty”.


(b) Applicability of requirements, standards, etc., to representations or statements of
customer satisfaction


This section and sections 2302 and 2304 of this title shall not apply to statements or representations
which are similar to expressions of general policy concerning customer satisfaction and which are
not subject to any specific limitations.


(c) Exemptions by Commission


In addition to exercising the authority pertaining to disclosure granted in section 2302 of this title,
the Commission may by rule determine when a written warranty does not have to be designated
either “full (statement of duration)” or “limited” in accordance with this section.
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(d) Applicability to consumer products costing more than $10 and not designated as full
warranties


The provisions of subsections (a) and (c) of this section apply only to warranties which pertain
to consumer products actually costing the consumer more than $10 and which are not designated
“full (statement of duration) warranties”.


CREDIT(S)


(Pub.L. 93-637, Title I, § 103, Jan. 4, 1975, 88 Stat. 2187.)


15 U.S.C.A. § 2303, 15 USCA § 2303
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United States Code Annotated
Title 15. Commerce and Trade


Chapter 50. Consumer Product Warranties (Refs & Annos)


15 U.S.C.A. § 2304


§ 2304. Federal minimum standards for warranties


Currentness


(a) Remedies under written warranty; duration of implied warranty; exclusion or limitation
on consequential damages for breach of written or implied warranty; election of refund or
replacement


In order for a warrantor warranting a consumer product by means of a written warranty to meet
the Federal minimum standards for warranty--


(1) such warrantor must as a minimum remedy such consumer product within a reasonable time
and without charge, in the case of a defect, malfunction, or failure to conform with such written
warranty;


(2) notwithstanding section 2308(b) of this title, such warrantor may not impose any limitation
on the duration of any implied warranty on the product;


(3) such warrantor may not exclude or limit consequential damages for breach of any written
or implied warranty on such product, unless such exclusion or limitation conspicuously appears
on the face of the warranty; and


(4) if the product (or a component part thereof) contains a defect or malfunction after a
reasonable number of attempts by the warrantor to remedy defects or malfunctions in such
product, such warrantor must permit the consumer to elect either a refund for, or replacement
without charge of, such product or part (as the case may be). The Commission may by rule
specify for purposes of this paragraph, what constitutes a reasonable number of attempts
to remedy particular kinds of defects or malfunctions under different circumstances. If the
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warrantor replaces a component part of a consumer product, such replacement shall include
installing the part in the product without charge.


(b) Duties and conditions imposed on consumer by warrantor


(1) In fulfilling the duties under subsection (a) respecting a written warranty, the warrantor shall
not impose any duty other than notification upon any consumer as a condition of securing remedy
of any consumer product which malfunctions, is defective, or does not conform to the written
warranty, unless the warrantor has demonstrated in a rulemaking proceeding, or can demonstrate
in an administrative or judicial enforcement proceeding (including private enforcement), or in an
informal dispute settlement proceeding, that such a duty is reasonable.


(2) Notwithstanding paragraph (1), a warrantor may require, as a condition to replacement of, or
refund for, any consumer product under subsection (a), that such consumer product shall be made
available to the warrantor free and clear of liens and other encumbrances, except as otherwise
provided by rule or order of the Commission in cases in which such a requirement would not be
practicable.


(3) The Commission may, by rule define in detail the duties set forth in subsection (a) of this section
and the applicability of such duties to warrantors of different categories of consumer products with
“full (statement of duration)” warranties.


(4) The duties under subsection (a) extend from the warrantor to each person who is a consumer
with respect to the consumer product.


(c) Waiver of standards


The performance of the duties under subsection (a) shall not be required of the warrantor if he
can show that the defect, malfunction, or failure of any warranted consumer product to conform
with a written warranty, was caused by damage (not resulting from defect or malfunction) while
in the possession of the consumer, or unreasonable use (including failure to provide reasonable
and necessary maintenance).


(d) Remedy without charge
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For purposes of this section and of section 2302(c) of this title, the term “without charge” means
that the warrantor may not assess the consumer for any costs the warrantor or his representatives
incur in connection with the required remedy of a warranted consumer product. An obligation
under subsection (a)(1)(A) to remedy without charge does not necessarily require the warrantor to
compensate the consumer for incidental expenses; however, if any incidental expenses are incurred
because the remedy is not made within a reasonable time or because the warrantor imposed an
unreasonable duty upon the consumer as a condition of securing remedy, then the consumer shall
be entitled to recover reasonable incidental expenses which are so incurred in any action against
the warrantor.


(e) Incorporation of standards to products designated with full warranty for purposes of
judicial actions


If a supplier designates a warranty applicable to a consumer product as a “full (statement of
duration)” warranty, then the warranty on such product shall, for purposes of any action under
section 2310(d) of this title or under any State law, be deemed to incorporate at least the minimum
requirements of this section and rules prescribed under this section.


CREDIT(S)


(Pub.L. 93-637, Title I, § 104, Jan. 4, 1975, 88 Stat. 2187.)


15 U.S.C.A. § 2304, 15 USCA § 2304
Current through P.L.118-13. Some statute sections may be more current, see credits for details.
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Code of Federal Regulations
Title 16. Commercial Practices


Chapter I. Federal Trade Commission
Subchapter G. Rules, Regulations, Statements and Interpretations Under the
Magnuson–Moss Warranty Act


Part 703. Informal Dispute Settlement Procedures (Refs & Annos)


16 C.F.R. § 703.1


§ 703.1 Definitions.


Effective: July 20, 2015
Currentness


(a) The Act means the Magnuson–Moss Warranty—Federal Trade Commission Improvement Act,
15 U.S.C. 2301, et seq.


(b) Consumer product means any tangible personal property which is distributed in commerce and
which is normally used for personal, family, or household purposes (including any such property
intended to be attached to or installed in any real property without regard to whether it is so attached
or installed).


(c) Written warranty means:


(1) Any written affirmation of fact or written promise made in connection with the sale of
a consumer product by a supplier to a buyer which relates to the nature of the material or
workmanship and affirms or promises that such material or workmanship is defect free or
will meet a specified level of performance over a specified period of time, or


(2) Any undertaking in writing in connection with the sale by a supplier of a consumer product
to refund, repair, replace, or take other remedial action with respect to such product in the
event that such product fails to meet the specifications set forth in the undertaking, which
written affirmation, promise or undertaking becomes part of the basis of the bargain between
a supplier and a buyer for purposes other than resale of such product.
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(d) Warrantor means any person who gives or offers to give a written warranty which incorporates
an informal dispute settlement mechanism.


(e) Mechanism means an informal dispute settlement procedure which is incorporated into the
terms of a written warranty to which any provision of Title I of the Act applies, as provided in
section 110 of the Act, 15 U.S.C. 2310.


(f) Members means the person or persons within a Mechanism actually deciding disputes.


(g) Consumer means a buyer (other than for purposes of resale) of any consumer product, any
person to whom such product is transferred during the duration of a written warranty applicable to
the product, and any other person who is entitled by the terms of such warranty or under applicable
state law to enforce against the warrantor the obligations of the warranty.


(h) On the face of the warranty means:


(1) If the warranty is a single sheet with printing on both sides of the sheet, or if the warranty
is comprised of more than one sheet, the page on which the warranty text begins;


(2) If the warranty is included as part of a longer document, such as a use and care manual,
the page in such document on which the warranty text begins.


Credits
[80 FR 42722, July 20, 2015]


SOURCE: 40 FR 60215, Dec. 31, 1975, unless otherwise noted.


AUTHORITY: 15 U.S.C. 2309 and 2310.


Current through Aug. 22, 2023, 88 FR 57222. Some sections may be more current. See credits
for details.
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Code of Federal Regulations
Title 16. Commercial Practices


Chapter I. Federal Trade Commission
Subchapter G. Rules, Regulations, Statements and Interpretations Under the
Magnuson–Moss Warranty Act


Part 703. Informal Dispute Settlement Procedures (Refs & Annos)


16 C.F.R. § 703.2


§ 703.2 Duties of warrantor.


Effective: July 20, 2015
Currentness


(a) The warrantor shall not incorporate into the terms of a written warranty a Mechanism that fails
to comply with the requirements contained in §§ 703.3 through 703.8 of this part. This paragraph
(a) shall not prohibit a warrantor from incorporating into the terms of a written warranty the step-
by-step procedure which the consumer should take in order to obtain performance of any obligation
under the warranty as described in section 102(a)(7) of the Act, 15 U.S.C. 2302(a)(7), and required
by part 701 of this subchapter.


(b) The warrantor shall disclose clearly and conspicuously at least the following information on
the face of the written warranty:


(1) A statement of the availability of the informal dispute settlement mechanism;


(2) The name and address of the Mechanism, or the name and a telephone number of the
Mechanism which consumers may use without charge;


(3) A statement of any requirement that the consumer resort to the Mechanism before
exercising rights or seeking remedies created by Title I of the Act; together with the disclosure
that if a consumer chooses to seek redress by pursuing rights and remedies not created by Title
I of the Act, resort to the Mechanism would not be required by any provision of the Act; and
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(4) A statement, if applicable, indicating where further information on the Mechanism can be
found in materials accompanying the product, as provided in § 703.2(c) of this section.


(c) The warrantor shall include in the written warranty or in a separate section of materials
accompanying the product, the following information:


(1) Either


(i) A form addressed to the Mechanism containing spaces requesting the information which
the Mechanism may require for prompt resolution of warranty disputes; or


(ii) A telephone number of the Mechanism which consumers may use without charge;


(2) The name and address of the Mechanism;


(3) A brief description of Mechanism procedures;


(4) The time limits adhered to by the Mechanism; and


(5) The types of information which the Mechanism may require for prompt resolution of
warranty disputes.


(d) The warrantor shall take steps reasonably calculated to make consumers aware of the
Mechanism's existence at the time consumers experience warranty disputes. Nothing contained in
paragraphs (b), (c), or (d) of this section shall limit the warrantor's option to encourage consumers
to seek redress directly from the warrantor as long as the warrantor does not expressly require
consumers to seek redress directly from the warrantor. The warrantor shall proceed fairly and
expeditiously to attempt to resolve all disputes submitted directly to the warrantor.


(e) Whenever a dispute is submitted directly to the warrantor, the warrantor shall, within a
reasonable time, decide whether, and to what extent, it will satisfy the consumer, and inform the
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consumer of its decision. In its notification to the consumer of its decision, the warrantor shall
include the information required in § 703.2(b) and (c) of this section.


(f) The warrantor shall:


(1) Respond fully and promptly to reasonable requests by the Mechanism for information
relating to disputes;


(2) Upon notification of any decision of the Mechanism that would require action on the part
of the warrantor, immediately notify the Mechanism whether, and to what extent, warrantor
will abide by the decision; and


(3) Perform any obligations it has agreed to.


(g) The warrantor shall act in good faith in determining whether, and to what extent, it will abide
by a Mechanism decision.


(h) The warrantor shall comply with any reasonable requirements imposed by the Mechanism to
fairly and expeditiously resolve warranty disputes.


Credits
[80 FR 42722, July 20, 2015]


SOURCE: 40 FR 60215, Dec. 31, 1975, unless otherwise noted.


AUTHORITY: 15 U.S.C. 2309 and 2310.


Current through Aug. 22, 2023, 88 FR 57222. Some sections may be more current. See credits
for details.
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Code of Federal Regulations
Title 16. Commercial Practices


Chapter I. Federal Trade Commission
Subchapter G. Rules, Regulations, Statements and Interpretations Under the
Magnuson–Moss Warranty Act


Part 703. Informal Dispute Settlement Procedures (Refs & Annos)
Minimum Requirements of the Mechanism


16 C.F.R. § 703.3


§ 703.3 Mechanism organization.


Currentness


(a) The Mechanism shall be funded and competently staffed at a level sufficient to ensure fair
and expeditious resolution of all disputes, and shall not charge consumers any fee for use of the
Mechanism.


(b) The warrantor and the sponsor of the Mechanism (if other than the warrantor) shall take all
steps necessary to ensure that the Mechanism, and its members and staff, are sufficiently insulated
from the warrantor and the sponsor, so that the decisions of the members and the performance of
the staff are not influenced by either the warrantor or the sponsor. Necessary steps shall include,
at a minimum, committing funds in advance, basing personnel decisions solely on merit, and not
assigning conflicting warrantor or sponsor duties to Mechanism staff persons.


(c) The Mechanism shall impose any other reasonable requirements necessary to ensure that the
members and staff act fairly and expeditiously in each dispute.


SOURCE: 40 FR 60215, Dec. 31, 1975, unless otherwise noted.


AUTHORITY: 15 U.S.C. 2309 and 2310.
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Barclays California Code of Regulations
Title 16. Professional and Vocational Regulations


Division 33.1. Arbitration Certification Program
Article 1.


16 CCR § 3396.1


§ 3396.1. Definitions.


Currentness


(a) “Applicable law” means the portions of the Song-Beverly Consumer Warranty Act (Civil Code
Sections 1790-1795.7) that pertain to express and implied warranties and remedies for breach; the
portions of Division 2 (commencing with Section 2101) of the Commercial Code that pertain to
express and implied warranties and remedies for breach; the portions of Sections 43204, 43205 and
43205.5 of the Health and Safety Code that pertain to automobile emissions warranties; Chapter 9
of Division 1 of the Business and Professions Code, pertaining to certification of dispute resolution
processes, and this subchapter.


(b) “Applicant” means a manufacturer seeking certification of an arbitration program sponsored
and used by the manufacturer, or an arbitration program and a manufacturer jointly seeking
certification of an arbitration program used by the manufacturer.


(c) “Arbitration program” means a “dispute resolution process,” as that term is used in Civil Code
Sections 1793.22(c)-(d) and 1794(e), and Business and Professions Code Section 472, established
to resolve disputes involving written warranties on new motor vehicles. The term includes an
“informal dispute settlement procedure,” as that term is used in Section 703.1(e) of Title 16 of
the Code of Federal Regulations, established to resolve disputes involving written warranties on
new motor vehicles. The term includes an “informal dispute settlement mechanism,” as that term
is used in 15 U.S.C. 2310(a)(1), and an “informal dispute settlement procedure,” as that term is
used in Section 703.1(e) of Title 16 of the Code of Federal Regulations, established to resolve
disputes involving written warranties on new motor vehicles. The term includes those components
of a program for which the manufacturer has responsibilities under Article 2 of this subchapter.


(d) “Arbitrator” means the person or persons within an arbitration program who actually decide
disputes.
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(e) “Arbitration Certification Program” means the Arbitration Certification Program of the
Department of Consumer Affairs.


(f) “Certification” means a determination by the Arbitration Certification Program, made pursuant
to this subchapter, that an arbitration program is in substantial compliance with Civil Code Section
1793.22(d), Chapter 9 of Division 1 of the Business and Professions Code, and this subchapter.


(g) “Consumer” means any individual who buys or leases a new motor vehicle from a person
(including any entity) engaged in the business of manufacturing, distributing, selling, or leasing
new motor vehicles at retail. The term includes a lessee for a term exceeding four months, whether
or not the lessee bears the risk of the vehicle's depreciation. The term includes any individual to
whom the vehicle is transferred during the duration of a written warranty or under applicable state
law to enforce the obligations of the warranty. The name of the registered owner or class of motor
vehicle registration does not by itself determine the purpose or use.


(h) “Days” means calendar days unless otherwise stated.


(i) “Independent automobile expert” means an expert in automotive mechanics who is certified
in the pertinent area by the National Institute for Automotive Service Excellence (NIASE). The
expert may be a volunteer, or may be paid by the arbitration program or the manufacturer for his
or her services, but in all other respects shall be in both fact and appearance independent of the
manufacturer.


(j) “Manufacturer” means a new motor vehicle manufacturer, manufacturer branch, distributor or
distributor branch, required to be licensed pursuant to Article 1 (commencing with Section 11700)
of Chapter 4 of Division 5 of the Vehicle Code, or any other person (including any entity) actually
making a written warranty on a new motor vehicle.


(k) “New motor vehicle” means a new motor vehicle which is used or bought for use primarily
for personal, family or household purposes. “New motor vehicle” also means a new motor vehicle
with a gross vehicle weight under 10,000 pounds that is bought or used primarily for business
purposes by a person, including a partnership, limited liability company, corporation, association,
or any other legal entity, to which not more than five motor vehicles are registered in this state. The
term includes a dealer-owned vehicle, a “demonstrator,” and any other motor vehicle sold or leased
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with a manufacturer's new car warranty. The term does not include a motorcycle, or a motor vehicle
which is not registered under the Vehicle Code because it is to be operated or used exclusively off
the highways. The term “new motor vehicle” also includes the chassis and chassis cab of the motor
home, and that portion of a motor home devoted to its propulsion, but does not include any portion
of a motor home designed, used or maintained primarily for human habitation. A “motor home”
is a vehicular unit built on, or permanently attached to, a self-propelled motor vehicle chassis,
chassis cab or van, which becomes an integral part of the completed vehicle, designed for human
habitation for recreational or emergency occupancy. A “demonstrator” is a vehicle assigned by a
dealer for the purpose of demonstrating qualities and characteristics common to vehicles of the
same or similar model and type.


(l) “Nonconformity” means any defect, malfunction or failure to conform to the written warranty.


(m) “Substantial nonconformity” means any defect, malfunction or failure to conform to the
written warranty which substantially impairs the use, value or safety of the new motor vehicle to
the consumer.


(n) “Written warranty” means either:


(1) any written affirmation of fact or written promise made by a manufacturer to a consumer
in connection with the sale or lease of a new motor vehicle which relates to the nature of the
material or workmanship and affirms or promises that such material or workmanship is defect-
free or will meet a specified level of performance over a specified period of time;


(2) any undertaking in writing made by a manufacturer to a consumer in connection with the
sale or lease of a new motor vehicle to refund, repair, replace, or take other remedial action with
respect to the vehicle in the event that the vehicle fails to meet the specifications set forth in
the undertaking, which written affirmation, promise or undertaking becomes part of the basis
of the bargain.


Credits
NOTE: Authority cited: Sections 472, et seq., 472.1(b) and 472.4(f), Business and Professions
Code. Reference: Sections 1791(a), (b) and (g), 1791.2, 1793.2(a)-(d), 1793.22(b), 1794 and
1795.4, Civil Code; Sections 472(b), 472.1(c) and 472.2(b), Business and Professions Code; 15
USC 2304(a); and 16 CFR Sections 701(d), 703.1(f) and (g).



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS472&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS472.1&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS472.4&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS472.4&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1791&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1791&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1791&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1791.2&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.22&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1795.4&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS472&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS472.1&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS472.2&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2304&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2304&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=16CFRS703.1&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=VS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=16CFRS703.1&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=VS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86 





§ 3396.1. Definitions., 16 CA ADC § 3396.1


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4


HISTORY


1. New subchapter 2 (sections 3396.1-3399.6, not consecutive) filed 1-3-90; operative 2-2-90
(Register 90, No. 3). For history of former subchapter 2, see Registers 89, No. 7 and 86, No. 13.


2. Change without regulatory effect adopting new article 1 and amending subsections (a), (c),
(e), (f) and NOTE filed 8-31-94 pursuant to section 100, title 1, California Code of Regulations
(Register 94, No. 35).


3. Change without regulatory effect adding new Division 33.1 and deleting Chapter 2 heading filed
3-31-95 pursuant to section 100, title 1, California Code of Regulations (Register 95, No. 13).


4. Change without regulatory effect amending division heading and subsections (e) and (f) filed
1-25-99 pursuant to section 100, title 1, California Code of Regulations (Register 99, No. 5).


5. Editorial correction of subsection (g) (Register 99, No. 13).


6. Change without regulatory effect amending subsection (k) filed 3-26-99 pursuant to section 100,
title 1, California Code of Regulations (Register 99, No. 13).


7. Change without regulatory effect amending subsection (k) filed 1-25-2001 pursuant to section
100, title 1, California Code of Regulations (Register 2001, No. 4).


This database is current through 8/11/23 Register 2023, No. 32.


Cal. Admin. Code tit. 16, § 3396.1, 16 CA ADC § 3396.1


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=1CAADCS100&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=1CAADCS100&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=1CAADCS100&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=1CAADCS100&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=1CAADCS100&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=1CAADCS100&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=1CAADCS100&originatingDoc=I18DC68434C8211EC89E5000D3A7C4BC3&refType=VP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		16 CA ADC s 3396.1






Transportation Research Interdisciplinary Perspectives 18 (2023) 100787


Available online 27 February 2023
2590-1982/© 2023 The Author(s). Published by Elsevier Ltd. This is an open access article under the CC BY license (http://creativecommons.org/licenses/by/4.0/).


In the driver’s seat: Pathways to automobile ownership for lower-income 
households in the United States 


Nicholas J. Klein a,*, Rounaq Basu b, Michael J. Smart c 


a Department of City and Regional Planning, Cornell University, Ithaca, NY 14853, United States 
b Department of Urban Studies and Planning, Massachusetts Institute of Technology, Cambridge, MA 02139, United States 
c Edward J. Bloustein School of Planning and Public Policy, Rutgers, the State University of New Jersey, New Brunswick, NJ 08901, United States   


A R T I C L E  I N F O   


Keywords: 
Car ownership 
Car acquisition 
Used cars 
Quality of life 


A B S T R A C T   


We examine how lower-income households in the United States acquire automobiles. Although car ownership 
plays a vital role in social and economic mobility in the US, transportation scholars know little about how low- 
income households obtain cars. Better understanding the pathways to car ownership can help policymakers and 
non-government actors design interventions to assist low-income households in acquiring and maintaining cars. 
Our research contributes to basic social science by illuminating the financial and quality of life effects of 
obtaining cars through various means. We use an online opt-in survey of adults from lower-income households to 
examine how and why they acquire cars and the effects of these different pathways to car ownership on finances 
and quality of life. 


We identify-five pathways to car ownership. The most common pathway is to acquire a used car from a dealer 
(38% of our sample), followed by buying a used car informally (24%), purchasing a new car (17%), receiving a 
car as a gift (15%), and via a move-in with someone who has a car (5%). Respondents most often acquired a car 
for financial reasons and to increase accessibility. In contrast, the COVID-19 pandemic, life events, and built 
environment factors played a smaller role. 


Respondents reported that acquiring a car had a positive effect on their lives. Almost 90% of respondents said 
that acquiring the car was worth it, despite nearly half of the survey respondents experiencing financial hardship 
related to car ownership, operation, and maintenance.   


Introduction 


For most lower-income households in most neighborhoods in the 
United States, owning or having regular access to a car is necessary for 
daily mobility and economic security. Cars are often the largest financial 
asset, after a home, for US households, and households in the lowest 
income quintile spent 32 % of their incomes on transportation in 2021 
(Board of Governors of the Federal Reserve System 2016; U.S. Bureau of 
Labor Statistics., 2021). Yet with few exceptions, transport scholars have 
ignored questions about where and how low-income households acquire 
cars. 


Car ownership plays a significant role in consumer finance. In the US, 
94 % of all households own at least one car, truck, or van (Ruggles et al. 
2020), and automobile debt has never been greater. As of the fourth 
quarter of 2021, Americans had $1.3 trillion in outstanding motor 
vehicle loans (Board of Governors of the Federal Reserve System 2021), 


trailing only household mortgages and student loans in total debt. Not 
only are auto loans becoming larger and lasting longer, but more bor-
rowers are starting their loan “underwater” (owing more than the 
vehicle is worth) (Emke and Adrienne, 2019; Felton, 2021). While these 
topline numbers provide a useful starting point, they offer few insights 
into the experiences of low- and moderate-income households. Some 
finance new and used cars, but some obtain vehicles from other avenues 
such as receiving gifts from friends and family, buying cars from in-
dividuals selling cars online via Facebook Marketplace and Craigslist, 
purchasing through car auctions, etc. 


We used a web-based opt-in survey of 999 US residents conducted in 
the spring of 2022 to analyze where and how lower-income households 
acquired cars. We restricted our sample to 25- to 85-year-old individuals 
with household incomes of less than $40,000 who have owned a car at 
some point in their adult lives. We used this sample to describe how 
respondents obtained cars and the effects of those pathways on their 
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lives. 
We find five common pathways to acquiring a car. Respondents (1) 


bought new from a dealer; (2) bought used from a dealer; (3) bought 
used elsewhere, informally; (4) received as a gift; or (5) gained access 
via a car owner moving in or moving in with a car owner (via a "move- 
in” hereafter). We also find differences among these pathways across 
demographics, motivations for acquiring a car, characteristics of the 
vehicle obtained, and effects of gaining access to that car on the re-
spondent’s life. 


In our lower-income sample, the most common path to car owner-
ship is buying a used car from a dealership. We also find that many 
lower-income households do not get their cars from car dealers; instead, 
they obtain them from informal markets, as gifts, or through a change in 
household composition. For lower-income households, buying a car 
informally is a common way to get a cheap used car, but the car is also 
likely to be more polluting and break down more often. We also find that 
respondents had largely positive views of their car acquisitions, despite 
often facing financial hardship from owning and operating the car. 


The following section summarizes previous research on car pur-
chasing. We then describe our survey and our findings related to car 
purchases. We close with a discussion of the findings, implications for 
policy, and directions for future research. 


Previous research on car purchasing 


Over the past half-century in the US, car access has become 
increasingly important for economic and social mobility (King et al., 
2022). The increasing important of car access is driven by the growing 
prevalence of jobs and residences in the suburbs (Kneebone and Berube 
2013; Kneebone 2009) combined with the continued development of an 
auto-oriented built environment throughout much of the US. Conse-
quently, access to a car is associated with better employment outcomes 
and improved access to food, healthcare, and activities compared with 
conditions for those who do not have cars (Bastiaanssen, Johnson, and 
Lucas 2020; Syed, Gerber, and Sharp 2013; Morris, Blumenberg, and 
Guerra 2020). Households with cars are also less likely to experience 
transportation insecurity, i.e., being unable to reliably and regularly 
travel to destinations (Murphy et al. 2022). 


In this context, low-income households in auto-dependent neigh-
borhoods may find it necessary to obtain a car. This type of transport 
poverty, when lower incomes combine with living in areas where car 
ownership seems like the only option, is often called “forced car 
ownership.” Research on forced car ownership, which tends to focus on 
Europe, Australia, and Canada, finds increasing numbers of households 
struggling financially with car ownership in suburban areas (Curl, Clark, 
and Kearns 2018; Currie et al., 2018; Mattioli 2017; Allen and Farber 
2021; Currie and Delbosc 2011). Though research on forced car 
ownership has not been done in the US, we expect that this phenomenon 
occurs here as well, given the economic and spatial structure. 


Low-income households also end up navigating the car market more 
frequently than more affluent households because their grasp on car 
ownership is precarious. Lower-income households, minorities, and 
immigrants experience frequent transitions into and out of car owner-
ship (Klein and Smart 2017). But the car market is rife with challenges. 
Most car purchases in the US are financed with loans, and Americans are 
increasingly taking out larger auto loans that last for longer, leading to 
increasing debt and risk for borrowers (Cross et al. 2019). These debt 
burdens are not distributed equally among the population. A recent 
study of California automobile lending finds that, over the past 15 years, 
auto loans and debt burden have grown in low-income, Latinx, and 
Black neighborhoods (Blumenberg et al. 2023). 


Predatory practices in the market compound the problem of rising 
automobile debt. When Americans car purchasers may face discrimi-
nation, “loan packing” with add-on products, and “yo-yo” scams when 
they buy cars at dealers (Levitin 2019). These households also encounter 
predatory car dealers, financing companies, and automotive insurers 


(Karger 2003). The best-known are predatory “Buy Here Pay Here” 
(BHPH) dealers that usually sell used high-mileage cars to customers 
with poor credit records at high interest rates (Karger 2003). BHPH 
dealers have fewer reporting requirements than traditional lenders, face 
growing competition, especially from larger, better-financed companies, 
and often engage in “racialized and gendered” targeting of customers 
(Pollard et al., 2021). More recently, financial technology (“fintech”) 
companies that use “artificial intelligence and big data to make lending 
decisions” have entered the market to finance deals with low-income car 
buyers (Foohey 2020, 16). These companies, along with BHPH dealers, 
depend on the expanding auto repossession industry, which relies on 
starter-interrupter devices to immobilize cars when payments are de-
linquent and on location monitoring of cars with loans (Foohey 2020). 


Women and racial minorities may face additional discrimination in 
the automobile market. Researchers have examined whether women 
and non-White car buyers are more likely to experience price discrimi-
nation for several decades. Audit studies have found evidence of 
discrimination (Ayres and Siegelman 1995), though others, using con-
sumer expenditure data, do not find evidence of discrimination (e.g., 
Goldberg 2001; Morton, Zettelmeyer, and Silva-Risso 2003). A recent 
study found that, even when they are more qualified, non-White car 
buyers experience worse treatment, are quoted higher prices than White 
shoppers, and are offered fewer financing options for the same vehicles 
(Rice and Jr, 2018). Non-White applicants would end up paying an 
average of $2,663 more throughout the loan period (Rice and Jr, 2018). 
Black and Latino car owners face additional burdens from discrimina-
tion in insurance markets (Ong and Stoll 2007). 


Of course, not every-one uses debt financing to acquire a car. Some 
households relied on their tax returns, specifically the Earned Income 
Tax Credit (EITC), which is available to low-wage workers in the US and 
distributed in a lump sum. One-quarter to one-third of EITC recipients 
use their tax credits to repair or purchase a vehicle or pay a car loan 
(Mendenhall et al. 2012; Tach et al. 2018). These investments in cars can 
be seen as “precautionary spending,” which provides households facing 
economic precarity with reliable mobility, enables access to future op-
portunities, and helps them pay down debts (Tach et al. 2018, 284). 


The above studies describe the pernicious market that cash- and 
credit-strapped individuals navigate when they purchase a car but offer 
little insight into where and how low-income individuals purchase cars. 
The Survey of Household Economics and Decision-making provides 
some context, finding that households with incomes below $40,000 are 
much less likely to purchase new vehicles and that almost one-third (31 
%) bought their car from a private seller (rather than new or used from a 
dealer), compared with 13 % of households with incomes between 
$40,000 and $100,000 and only 6 % of households with incomes above 
$100,000 (Board of Governors of the Federal Reserve System 2016). 
These (informal) purchases from private sellers also represent an over-
whelmingly high (78 %) share of purchases by households earning less 
than $10,000. 


In a survey of 1,600 households in California about past car pur-
chases and expected future purchases, 60 % of respondents said they 
purchased cars from dealers (Pierce and Connolly 2023) Among those 
with household incomes below $25,000, just shy of half (47 %) pur-
chased their cars from car dealers, while more than a quarter (27 %) 
received their cars from friends, family, or acquaintances. Among this 
lowest income group, 69 % had purchased a used car for their most 
recent purchase and spent an average of $10,007. 


Owning and operating a car can also be a financial struggle for low- 
income households. Although car ownership provides greater access to 
jobs and other opportunities, car ownership can also create financial 
stress for low-income households (Froud et al. 2002). Lower-income 
households are more likely to buy inexpensive, unreliable cars and 
struggle to keep cars once they have them (Klein, Tran, and Riley 2020; 
Klein 2020). To cope with the costs, many low-income households cut 
back on travel, rely on social networks, and reduce other spending 
(Blumenberg and Agrawal 2014; Belton Chevallier et al., 2018). Fletcher 
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et al. (2005) find that 26 % of all households experienced a trans-
portation hardship, the most common of which was not being able to pay 
for repairs. These hardships were, unsurprisingly, more common among 
lower-income households (37 % experienced a transportation hardship). 


Recent research suggests that the COVID-19 pandemic may lead to 
more low-income households acquiring cars. Based on interviews with 
young adults, Delbosc and McCarthy (2021) find that the pandemic 
reinforced attitudes toward car ownership. In the US, research from 
Boston, Massachusetts, finds that the pandemic was an additional factor, 
along with transit service concerns, increasing carless households’ 
motivation to acquire a car (Basu and Ferreira 2021). Research in 
Canada finds that the pandemic led to young people and immigrants 
being more likely to be looking to purchase a car, but this was mitigated 
in places with higher transit accessibility (Palm et al. 2022). 


These previous studies, among others, convincingly make the case 
that car ownership plays an outsize role in the lives of many lower- 
income households in the US, and the market for cars is pernicious. 
However, there is limited evidence about how and where lower-income 
households acquire cars. This study aims to enrich our understanding of 
lower-income households’ pathways to car ownership (including means 
other than purchasing from a dealership) and the consequences for their 
lives. 


Data & methods 


To examine car acquisitions, we used a web-based opt-in panel sur-
vey. In March and April 2022, we recruited respondents through Pro-
lific. This online survey recruitment platform maintains an active panel 
of paid adults who participate in research and have been found to pro-
duce reliable samples (Palan and Schitter 2018). Using Prolific, we were 
able to target our survey to 25- to 85-year-old US residents in households 
with annual incomes below $40,000. We requested a balanced sample 
based on sex. These restrictions limit our potential survey pool to 28 % 
of all US residents (Ruggles et al. 2020). 


We organized our survey in four parts. First, we screened out re-
spondents who had never owned a car in their adult life or did not meet 
the age, residence, and income criteria. Second, we asked respondents 
who passed the screening about the details of the car they or someone in 
their household had acquired most recently. Specifically, we asked how, 
when, where, and why they acquired that car. Third, we asked re-
spondents to assess how having access to the car has affected their lives. 
Finally, we asked demographic questions about the respondent and their 
household (we also asked these same demographic questions of re-
spondents who did not pass the screening). 


In total, 1,324 respondents took our survey. Of these, 306 did not 
meet our age, income, or residency requirements. We excluded an 
additional 19 who said they had never owned a car in their adult life, 
leaving 999 respondents who passed our screening questions and 
completed the survey. We then created household-level and individual- 
level weights to account for sampling biases using the American Com-
munity Survey 2020 microdata sample (Ruggles et al. 2020). We con-
structed the household weights using household size and the number of 
children, and the individual weights using race, ethnicity, and 
employment status. The median household weight is 0.88, and the 
median individual weight is 0.78. We excluded four additional re-
spondents in the weighting process due to missing data, leaving us with 
a final weighted sample of 995 respondents. 


We added data about their residential ZIP (postal) code and esti-
mates of vehicle emissions to our survey data. We joined our survey 
respondent’s ZIP code at the time they acquired a car1 with density and 


transit accessibility (number of jobs available within 30 min on public 
transit) from the American Community Survey (2022) and the Univer-
sity of Minnesota Accessibility Observatory (Owen and Murphy 2018). 
For vehicle emissions estimates, we used tailpipe CO2 in grams/mile 
from the EPA (fueleconomy.gov) for vehicles with model years from 
1984 through 2023. We joined these estimates to vehicle make, model, 
and model year data collected from survey respondents about the ve-
hicles they acquired. Our survey did not include all the vehicle options 
necessary for a precise estimate (i.e., we did not ask about trim levels or 
whether the car had front-, rear-, or all-wheel-drive options), so we used 
the lowest and highest CO2 estimate for each vehicle in our survey based 
on the possible variations of that vehicle (by model year) in the EPA 
database. We obtained estimates for 961 (98 %) of the survey re-
spondents’ vehicles; the mean and median difference between the low 
and high estimates across all of our responses were 25.9 and 8.42 g/ 
mile. 


In the Findings section, we present descriptive results summarizing 
the different pathways to car ownership. We divided our sample into five 
pathways, which are drawn directly from one of our survey questions 
and based on our reading of the literature and an earlier survey we 
conducted. In addition to the descriptive analyses, we also conducted 
multivariate regressions, which we reference but do not include in this 
analysis. 


Limitations 


There are several limitations to our approach. First, our data may not 
be representative. We relied on an online opt-in survey, which was only 
available in English, for our data collection. As a result, people with 
limited or no internet access and people who could not complete the 
survey in English were not able to participate. Although we created 
survey weights, it is possible that our sample is biased in other ways and 
may not be representative of the experiences of all lower-income 
households that have had a car at some point. Data quality from on-
line panels varies, though recent work suggests that Prolific may be 
more reliable than other online panels (Peer et al. 2022). 


Two factors bias our estimates of CO2 emissions. First, we did not 
collect detailed information about the vehicle trim, which meant we had 
to obtain a range of estimates for each vehicle model described above. 
Further, EPA estimates are based on new vehicles, and only 17 % of our 
respondents purchased their vehicles new. For the remaining re-
spondents, these estimates are likely biased in the direction of being too 
optimistic since the efficiency of the vehicle is likely to decrease over 
time. 


We examine the respondents’ views of the cars they acquired 
through retrospective questions, and these responses are likely to suffer 
from some recall biases (Ritchie et al. 2006). Finally, we did not collect 
data on respondents’ income when they obtained their car, which may 
differ from their current income.2 As a result, our findings relating to 
income may be somewhat biased in an unknown direction. 


Findings 


This section provides an overview of how, where, and why our 
sample of lower-income households acquired cars. Next, we compare 
respondents across the different pathways. Finally, we discuss the effects 
of these acquisitions on respondents’ lives. 


How and where do lower-income households acquire cars? 


Acquiring a car through a used car dealer was the most common 


1 Of our sample, 48 respondents (5%) were unable to recall or refused to 
provide the ZIP code at the time of vehicle acquisition. Of the remaining, 63% 
(614) had not moved between vehicle acquisition and responding to our survey; 
the remainder had moved. 


2 The majority of respondents acquired their car in the past five years. 
Twenty percent obtained their car in 2021 or 2022, 55% in the past five years, 
and 88% in the past ten years. 
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pathway for lower-income households; 38.4 % of our sample acquired 
their cars this way. This group includes traditional brick-and-mortar 
dealers and online dealers (e.g., Carvana), though the latter group ac-
counts for only 2 % of those bought used from dealers in our sample. The 
second most common pathway, accounting for 23.6 % of respondents, 
was buying a used car informally from an individual, friend, family, 
auction, or similar source. An additional 16.7 % purchased new cars 
from dealers, and 15.1 % obtained their car as a gift or inheritance. Only 
4.7 % of respondents acquired their car either by moving in with 
someone who had a car or when someone who already had a car moved 
in with them. Finally, 16 respondents (1.5 % of the sample) obtained 
their cars another way3; we exclude this small group from the rest of the 
analysis. 


As Table 1 shows, many lower-income respondents obtain cars from 
a source other than a car dealership. In our sample, 44.9 % of re-
spondents obtained their car somewhere other than a car dealership. 
Among the non-dealer pathways, buying a used car informally was the 
most common. Though we do not show it in the table, we asked these 
respondents where they acquired their car. Forty-eight percent of these 
respondents bought their used cars from friends or family, 38.8 % pur-
chased them from other individual sellers, and the remainder bought 
used cars from repair shops, auctions, or elsewhere. 


Direct comparisons of our findings with previous work are difficult 
because few studies have asked how households acquire cars. Pierce and 
Connolly (2023) used a survey sample that was not limited to lower- 
income households, for example. We found a similar share of house-
holds that obtained their car from a dealer (55.1 % in our sample, 
compared with 59.5 % in their report), and they find that the share is 
lower among those with lower incomes (47 % for those with incomes 
less than $25,000, and 58 % for those with incomes between $25,0000 
and $50,000). Our survey yields a much higher share who acquired their 
car free or as a gift (15.1 % vs 2.9 %), and they do not report cars ac-
quired via a move-in (4.7 % of our sample). Another 2016 report finds 
that 31 % of households with incomes below $40,000 bought their car 
from a private seller, higher than the 23.6 % in our survey (Board of 
Governors of the Federal Reserve System 2016). 


A few additional general observations are evident when we explore 
how respondents acquired their cars (Table 2). First, one in five re-
spondents (19.8 %) did not buy or lease their vehicle directly; they 
obtained it free as a gift or inheritance, or through a new living 
arrangement with a car owner. Non-dealer purchases were also com-
mon; respondents reported purchasing cars from their family or friends 
(15.0 %) and other sources (18.0 %), such as sale advertisements, local 
auctions, and garages. About one in ten respondents (8.9 %) obtained 
their car from a Buy Here Pay Here dealership. 


Second, lower-income respondents bought inexpensive used cars, 
and almost half paid in cash (Table 2). One-quarter of respondents 
bought cars for less than $4,000, and 44.1 % paid less than $10,000. 
Only 18.6 % reported purchasing cars that cost over $20,000. Just under 
half (46.2 %) of respondents paid for the car in cash, while the next most 
common financing mechanism (34.1 %) was a loan from a bank, 
financing company, or credit union. Three in ten (29.1 %) car acquisi-
tions in our sample were cars over ten years old, and 14.3 % were older 
than 15 years when purchased. 


We also find differences in the emissions estimates for the vehicles 
acquired by respondents across the pathways. For each pathway, we use 
the lower end of a 95 % confidence interval of all the lowest CO2 esti-
mates and an upper bound for the higher end of a 95 % confidence in-
terval of all the “highest” CO2 estimates (Fig. 1). 


We find that respondents who bought used cars informally had ve-
hicles with the highest CO2 (grams per mile) estimates. Our estimate for 
used cars bought informally is between 398 and 451 g/mile, consider-
ably higher than the median value for the sample, 373. Our estimate for 
cars bought used informally is higher than the range for cars bought new 
(310 to 369 g/mile) and those bought used at a dealer (350 to 391 g/ 
mile). The ranges for cars obtained as gifts and via a move-in overlap the 
range for those bought informally. For comparison, the top-selling car in 
the US in 2021 was the Ford F-series pickup truck. The estimated CO2 for 
the Ford F-150 2WD is between 404 and 444 g of CO2 per mile, 
depending on the trim and options. The estimate for the top-selling 
sedan, the Toyota Camry, is 338 g of CO2 per mile. The figure for elec-
tric vehicles is zero because this analysis includes only tailpipe 
emissions. 


Why do lower-income households acquire a car? 


Financial reasons and access to destinations were the most common 
reasons that lower-income households acquired a car (Table 4). We 
asked respondents about their financial, location, or household changes, 
and motivations for acquiring a car. Respondents could select multiple 
options; the most common response was that respondents found an 
affordable car (42.5 % of all respondents), followed by the need to get 
oneself/children to activities (27 %), and having saved enough money 
(26.6 %). This is consistent with previous work highlighting the strong 
association between income and car ownership (Dargay 2001; Brown 
2017; Mitra and Saphores 2017; Klein, Tran, and Riley 2020). 


Compared with financial circumstances, household changes and life 
events were rarely a motivation for acquiring a car. That these events 
seldom factor into lower-income households’ car acquisitions is ex-
pected, given the previous finding that these events are less likely to be 
associated with car ownership changes among lower-income households 
than higher-income households (Klein and Smart 2019). We were sur-
prised how few respondents retrospectively selected these as motivators 
for acquiring a car. However, respondents may perceive financial cir-
cumstances as the primary (and perhaps sole) trigger for acquiring a car, 
even while experiencing household changes or life events concurrently 
(which our data do not capture). 


Finally, we asked respondents who acquired a car in 2020 or later the 
extent to which the COVID-19 pandemic played a role in their decision 
to acquire a car (Table 5). The majority, 68.1 %, said that COVID-19 did 
not play a role. Only 17.9 % reported that it played a role “somewhat” or 
“to a great extent,” similar to results reported by Basu and Ferreira 
(2021). The role of COVID-19 was more likely to be a factor among those 
who were carless at the time they acquired a car (33.4 %) compared with 
full sample (see also Palm et al. 2022). In our survey, we included an 
open-ended question for respondents to tell us more about the role of 
COVID-19. These responses highlighted being immunocompromised, 
concerns about becoming infected on transit or in a ride-hail vehicle, 
and COVID-related economic stimulus payments as reasons they were 
more motivated to acquire a car during the pandemic. 


Table 1 
Where did respondents acquire their most recent car (N = 999 unweighted, 995 
weighted).   


Unweighted 
(count) 


Unweighted 
(share) 


Weighted 
(share) 


Bought new 179 17.9 % 16.7 % 
Bought used at dealer 386 38.6 % 38.4 % 
Bought used informally 229 22.9 % 23.6 % 
Received as a gift 143 14.3 % 15.1 % 
Move-in 46 4.6 % 4.7 % 
Other 16 1.6 % 1.5 % 
Total 999 100 % 100 %  


3 Respondents who selected “other” were prompted to explain how they 
obtained their car in an open-ended question. The most common answers were 
“borrowing cars from family” (where the car was purchased by someone other 
than the respondent), and not knowing how the car was acquired. 
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Pathways to car ownership 


This section describes each pathway in more detail, focusing on their 
similarities and differences. Here we draw from the survey questions 
about how and where respondents acquired the car (Table 2), de-
mographics (Table 3), and motivations for acquiring a car (Table 4), 
including the role of the COVID-19 pandemic (Table 5). We did not ask 
those who obtained a car as a gift or via a move-in all the questions about 
where, when, how, and why they acquired the car since they were not 
involved in the purchasing decision. 


(1) Bought new (N ¼ 179, 17.9 % unweighted, 16.7 % 
weighted). 


Respondents who bought new cars were much more likely than other 
respondents to be replacing another car (78.9 % vs 63.3 % for the full 
sample), and they also spent much more on their cars (Fig. 2). Most 
respondents financed their purchase, as expected, given the higher costs 
of new vehicles.4 Forty-five percent of respondents said they got 
financing from a bank, financing company, or credit union, while 27.7 % 
said they got a loan from a dealer. However, since it is rare for new car 
dealers to finance vehicles, we suspect that many respondents who 
report obtaining a loan from a dealer obtained a loan from a financing 
company (e.g., Ford Credit). New car buyers also had higher incomes 
than other respondents, were older and more educated, and lived in 
smaller households. 


Regarding the motivations for obtaining the car, those who bought 
new cars were less likely than others to select any financial, location, or 
household changes that led to them getting a car. An exception is that 
this group was more likely to say that earning more money was a reason 
they acquired a car (16.7 % vs 11.1 % in the full sample). Among those 


who bought a car since 2020, the COVID-19 pandemic played a small 
role in their car acquisition. This is consistent with the fact that many 
were replacing a car and likely in a more stable economic position than 
other respondents. 


(2) Bought used at a dealer (N ¼ 386; 38.6 % unweighted, 38.4 
% weighted). 


Buying used cars from dealers was the most common pathway in our 
study. On average, these cars were relatively new (just over half were 
less than five years old at the time of purchase), less expensive than new 
cars, and more expensive than used cars bought informally (Fig. 2). 
Thirty-eight percent of respondents paid cash; 40 % got financing from a 
bank, financing company, or credit union, and 14 % got financing from a 
dealership. Financing directly from a dealer is more common in the used 
car market, such as at a Buy Here Pay Here dealer; 6 % of those who 
bought used at a dealer could identify that they purchased from a Buy 
Here Pay Here dealer. We suspect a downward bias in this result, as the 
distinction between BHPH and other dealers is likely not universally 
known. 


Respondents who bought used cars from dealers were more likely to 
be non-Hispanic Black and employed full-time compared with the full 
sample. Otherwise, the respondents in this group were similar to the full 
sample, consistent with the fact that it is the largest group in the sample. 
And their reasons for acquiring a car were similar to those of the full 
sample, with being able to find an affordable vehicle the top reason they 
obtained a car (44.4 %, vs 42.5 % in the full sample), followed by getting 
themselves or their children to activities (26.8 % vs 27.0 %) and saving 
up enough money (23.4 % vs 26.6 %). 


(3) Bought informally (N ¼ 229; 22.9 % unweighted, 23.6 % 
weighted). 


Compared with other pathways, those who bought a used car 
informally bought the oldest and least expensive cars. This group in-
cludes those who bought a used car from family and friends, individual 
sellers (e.g., Craigslist, Facebook Marketplace, on-vehicle advertise-
ments), garages, and auctions. Fifty-eight percent of the cars they 


Table 2 
Acquisition details by pathway (N = 980).   


Full 
sample 


Bought 
new 


Bought used at a dealer Bought informally Received 
as a gift 


Move-in  


(N ¼ 980) (N ¼ 178) (N ¼ 384) (N ¼ 229) (N ¼ 143) (N ¼ 46) 
Car transition       
Replacing a car 63.3 % 78.9 % 72.8 % 49.2 % 44.0 % – 
Did not have a car before 23.9 % 15.1 % 17.1 % 33.3 % 36.2 % – 
An additional car 12.2 % 6.0 % 9.9 % 17.0 % 17.3 % – 
Other 0.6 % 0.0 % 0.3 % 0.5 % 2.5 % – 
Age of car       
<5 years old 45.3 % 100 % 51.6 % 11.7 % 20.9 % – 
6 to 10 years old 23.9 % – 26.2 % 26.7 % 39.9 % – 
11 to 15 years old 15.0 % – 12.8 % 25.1 % 21.5 % – 
More than 15 years old 14.3 % – 8.0 % 33.1 % 17.0 % – 
Don’t know 1.5 % – 1.4 % 3.4 % 0.7 % – 
Purchase price       
Less than $1k 4.4 % 0.0 % 0.3 % 14.5 % – – 
$1k–$2k 8.6 % 0.5 % 3.8 % 22.2 % – – 
$2k–$4k 12.3 % 1.3 % 9.0 % 25.8 % – – 
$4k–$6k 9.3 % 0.5 % 8.9 % 16.4 % – – 
$6k–$10 k 9.5 % 0.5 % 13.8 % 8.8 % – – 
$10 k–$15 k 15.3 % 8.3 % 25.2 % 3.8 % – – 
$15 k–$20 k 15.1 % 20.9 % 19.6 % 3.6 % – – 
> $20 k 18.6 % 58.4 % 12.0 % 0.8 % – – 
Don’t know 6.8 % 9.6 % 7.4 % 4.0 % – – 
Payment method       
Cash 46.2 % 17.9 % 38.3 % 79.5 % – – 
Loan from bank, financing company, or credit union 31.4 % 45.5 % 40.2 % 6.6 % – – 
Loan from dealership 13.0 % 27.7 %a 14.1 % 0.4 % – – 
Loan from family 7.0 % 6.3 % 4.8 % 11.4 % – – 
Loan from another source 0.4 % 0.0 % 0.5 % 0.5 % – – 
Can’t recall 2.1 % 2.5 % 2.1 % 1.7 % – –  


a New car purchases financed by loans originating from the dealer are exceedingly rare; we suspect that many of these respondents obtained loans from financing 
corporations, but the paperwork was organized and signed at the dealer, leading to the mistaken impression that the dealer originated the loan. 


4 A small share of respondents reported that they paid very little for their new 
cars. This might be due to survey respondents misunderstanding the question 
(“What was the total purchase price of the vehicle?”) or inaccurate answers. 
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purchased were more than ten years old at the time of purchase 
(compared with 29.3 % in the full sample). Fig. 2 shows the differences 
in the cost of vehicles bought new, used at a dealer, and informally as 
cumulative distributions. Thirty-eight percent spent less than $2,000 
(compared with 4.1 % of those who bought used from a dealer), and 
62.5 % spent less than $4,000 (compared with 22 % of those who bought 
used from a dealer). Informal purchases were mostly cash deals (79.5 % 
vs 46.7 % of the full sample). Respondents in this group were more likely 
to not have had a car beforehand or to be acquiring an additional car 
rather than replacing a car. 


Respondents who bought cars informally had lower incomes 
compared with the full sample. These respondents were also more likely 
to be non-Hispanic White (61.7 % vs 56 %), were less likely to be 
employed (53.2 % vs 62.5 %) and had lower educational attainment 
(57.4 % had a high school degree or less compared with 48.8 % in the 
full sample). 


Financial reasons were the top reason for those who bought infor-
mally. A higher share of respondents gave finding an affordable vehicle 


(48.6 %) and saving up enough money (33.0 %) as reasons. A large share 
said they acquired a car because they were tired of taking transit, 28.3 % 
compared with 16.2 % of the full sample. These respondents were also 
more likely to select finding a job or getting a tax refund as reasons. 


(4) Received as a gift (N ¼ 143; 14.3 % unweighted, 15.1 % 
weighted). 


Respondents who received their cars as gifts were more likely to have 
not had a car prior to acquiring a car or obtaining an additional one. The 
cars they obtained were a mix of ages, older than those who bought new 
or used from a dealer, but not as old as those purchased informally. We 
did not ask these respondents for more details about their car acquisition 
since they are unlikely to be able to describe the purchase price or 
financing at the time of the benefactor’s purchase. 


Respondents who received cars as gifts were younger than those in 
the full sample, had lower incomes, and were likelier to be non-Hispanic 
White. However, they were more likely to be employed than any other 
group (68.3 % vs 62.5 % in the full sample) and had relatively higher 
education attainment than other groups. This group was also the most 


Table 3 
Respondent demographics by pathway (N = 980). Significant differences denoted by stars.   


Full 
sample 


Bought 
new 


Bought used 
at a dealer 


Bought 
informally 


Received 
as a gift 


Move-in 


(N ¼ 980) (N ¼ 178) (N ¼ 384) (N ¼ 229) (N ¼ 143) (N ¼ 46) 


Gender 
Male  42.3 %  45.8 %  39.4 %  42.6 %  42.5 %  51.8 % 
Female  54.4 %  53.4 %  56.5 %  53.0 %  54.6 %  46.6 % 
Non-binary/Other  3.2 %  0.9 %  4.1 %  4.4 %  2.9 %  1.6 % 
Age* 
25–34 years old  46.9 %  32.8 %  50.2 %  49.1 %  50.3 %  53.2 % 
35–44 years old  22.8 %  30.4 %  21.4 %  19.9 %  20.5 %  26.2 % 
45–54 years old  13.2 %  14.4 %  11.8 %  13.5 %  14.9 %  13.5 % 
55–64 years old  10.8 %  12.3 %  10.4 %  13.6 %  8.2 %  4.2 % 
65–74 years old  5.7 %  8.9 %  5.7 %  3.8 %  5.5 %  2.9 % 
75–84 years old  0.5 %  1.2 %  0.5 %  0.0 %  0.6 %  0.0 % 
Annual household income 
Less than $10,000  15.8 %  8.4 %  13.5 %  17.8 %  24.3 %  24.1 % 
$10,000–$19,999  24.2 %  15.9 %  22.4 %  30.8 %  25.4 %  30.6 % 
$20,000–$29,999  28.3 %  29.8 %  30.7 %  27.4 %  23.8 %  23.3 % 
$30,000–$39,999  31.7 %  45.9 %  33.5 %  24.0 %  26.5 %  22.0 % 
Race*** 
Non-Hispanic White  56.0 %  53.7 %  52.4 %  61.7 %  64.0 %  47.9 % 
Non-Hispanic Black  17.4 %  18.2 %  24.0 %  14.2 %  4.3 %  9.6 % 
Non-Hispanic Asian  1.2 %  2.9 %  0.6 %  0.9 %  1.5 %  0.0 % 
Non-Hispanic Other  7.5 %  3.4 %  7.4 %  8.4 %  12.1 %  7.0 % 
Hispanic  17.9 %  21.8 %  15.5 %  14.9 %  18.1 %  35.5 % 
Employment status** 
Employed  62.5 %  62.2 %  65.7 %  53.2 %  68.3 %  62.3 % 
Unemployed  23.7 %  19.4 %  21.7 %  30.6 %  23.6 %  26.6 % 
Not in labor force  13.8 %  18.5 %  12.6 %  16.2 %  8.1 %  11.1 % 
Educational attainment** 
Less than a high school degree  1.1 %  0.7 %  0.7 %  1.3 %  1.1 %  4.0 % 
High school degree  48.8 %  46.2 %  47.4 %  57.4 %  41.3 %  50.3 % 
Associate degree  13.2 %  8.5 %  13.7 %  13.8 %  16.0 %  16.0 % 
Bachelor’s degree  28.3 %  36.2 %  27.9 %  21.3 %  32.6 %  22.3 % 
Advanced degree  8.7 %  8.3 %  10.3 %  6.2 %  8.9 %  7.4 % 
Household size*** 
One  35.3 %  43.6 %  34.9 %  37.0 %  30.1 %  17.8 % 
Two  30.7 %  28.8 %  30.5 %  26.8 %  39.1 %  30.7 % 
Three  13.7 %  10.5 %  15.9 %  12.6 %  9.9 %  24.5 % 
Four  11.0 %  9.8 %  10.5 %  10.0 %  14.3 %  13.2 % 
Five or more  9.2 %  6.7 %  8.1 %  13.6 %  6.6 %  13.9 % 
Number of children in household*** 
Zero  70.9 %  76.4 %  69.3 %  72.5 %  65.8 %  73.1 % 
One  13.3 %  12.5 %  13.9 %  6.9 %  22.8 %  13.4 % 
Two  8.3 %  8.4 %  8.5 %  10.0 %  5.9 %  6.6 % 
Three or more  7.5 %  2.8 %  8.4 %  10.7 %  5.5 %  6.8 % 


Note: Asterisks denote significance for chi-squared tests where * for p < 0.10, **, for p < 0.05, and *** for p < 0.01. All statistics reported in this table are calculated 
using sampling weights. Individual-level variables such as gender, age, race, employment, and education are weighted by individual-specific weights, while household- 
level variables such as income, household size, and number of children are weighted by household-specific weights. Weighted chi-squared tests indicate that household 
income (χ^2 = 47.3, df = 12,p < 0.001), household size (χ^2 = 32.7, df = 16,p = 0.008), number of children (χ^2 = 30.5, df = 12,p = 0.002), race (χ^2 = 57.2, df = 16,p 
< 0.001), employment (χ^2 = 18.6, df = 8,p = 0.017), education (χ^2 = 26.4, df = 16,p = 0.048), and age (χ^2 = 30.1, df = 20,p = 0.069). Gender (χ^2 = 17.8, df = 16, 
p < 0.333) is the only sociodemographic variable that does not exhibit a statistically significant difference. 
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likely to have children. 
We asked those who received their cars as gifts only about their 


location and household reasons for acquiring a car. Thirty-two percent 
reported that they got a car to transport themselves or their children to 
activities (compared with 27.0 % in the full sample). They were also 
more likely to list accessing medical care (19.1 % vs 12.6 % in the full 
sample) and health problems as a reason they acquired a car (9.4 % vs 


7.0 %). This group was the most likely to say that COVID-19 was a 
reason they acquired a car. 


(5) Move-in (N ¼ 46; 14.3 % unweighted, 4.7 % weighted). 
The final pathway to car ownership includes those who began living 


with someone who already had a car—who moved in with a car owner 
or had a car owner move in with them. We did not ask these respondents 
any questions about how or why they acquired a car since these 


Fig. 1. Estimates of vehicle emissions by pathway (N = 961).  


Table 4 
Reasons and motivations for acquisition by pathway (N = 980). Significant differences denoted by stars.   


Full sample Bought new Bought used at a dealer Bought informally Received as a gift Move-in  


(N ¼ 980) (N ¼ 178) (N ¼ 384) (N ¼ 229) (N ¼ 143) (N ¼ 46) 
Financial       
None of these*** 31.6 % 40.4 % 33.2 % 22.8 % – – 
Finding an affordable vehicle 42.5 % 29.6 % 44.4 % 48.6 % – – 
Saving up enough 26.6 % 24.7 % 23.4 % 33.0 % – – 
Earning more money 11.1 % 16.7 % 10.8 % 7.5 % – – 
Getting a vehicle to find a job 7.7 % 7.2 % 6.2 % 10.5 % – – 
Getting a tax refund 6.9 % 1.5 % 7.1 % 10.3 % – – 
Receiving a monetary gift 4.5 % 5.4 % 4.9 % 3.3 % – – 
Getting a vehicle to work as a driver 2.9 % 2.1 % 3.3 % 2.9 % – – 
Location and transport       
None of these*** 49.9 % 61.8 % 52.3 % 42.2 % 42.4 % – 
Get myself/children to activities 27.0 % 20.7 % 26.8 % 28.1 % 32.6 % – 
Tired of asking for rides 16.2 % 9.6 % 13.2 % 28.3 % 12.3 % – 
Access medical care 12.6 % 7.1 % 10.7 % 15.4 % 19.1 % – 
Change in work location 9.5 % 8.6 % 9.6 % 7.3 % 12.3 % – 
Tired of taking transit 8.1 % 8.3 % 7.6 % 10.0 % 6.5 % – 
Move 7.0 % 8.4 % 4.7 % 7.8 % 10.1 % – 
Transit service changed 5.6 % 5.5 % 6.2 % 5.0 % 5.3 % – 
Household       
None of these*** 81.5 % 86.2 % 83.9 % 80.3 % 72.4 % – 
Health problems 7.0 % 5.5 % 5.9 % 8.2 % 9.4 % – 
Had a child 6.6 % 5.0 % 7.7 % 6.5 % 5.6 % – 
Got a driver’s license 4.6 % 4.7 % 1.8 % 4.9 % 11.5 % – 
Someone moved in 1.3 % 0.6 % 1.6 % 1.5 % 0.6 % – 


Note: Asterisks denote significance for weighted chi-squared tests for the “none of these” category where * for p < 0.10, **, for p < 0.05, and *** for p < 0.01. We 
observe statistical differences between the pathways for those who selected “none of these” for financial reasons (χ^2 = 15.02, p < 0.001), location and transportation 
reasons (χ^2 = 19.27, p < 0.0001), and household reasons (χ^2 = 12.45, p = 0.006). 
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decisions predated their household change. Respondents in this group 
were more likely to be male (51.8 % vs 42.3 % in the full sample), were 
younger (53.2 % were 25 to 44 at the time of the survey vs 46.9 %), had 
lower incomes, and were much more likely to be Hispanic (35.5 % vs 
17.9 %). These respondents were more likely to live in larger house-
holds, as expected since they obtained car ownership by living with 
someone else. 


Confirmatory latent class analysis 


In addition to our descriptive analysis, we also used a latent class 
analysis (LCA) to identify other possible models of pathways to car 
ownership. We used six variables to construct the latent classes: how the 
car was obtained, car ownership transition, the car’s age, where it was 
obtained, the purchase price of the car, and how the respondent paid for 
the vehicle. We excluded respondents who obtained their car via a 
move-in because we did not ask them questions about how they acquired 
their car (leaving 934 respondents). 


We selected an LCA solution with four classes, two of which largely 
overlap with the groups we identified above. The overlaps are for those 
who bought used informally and those who received as gifts. A third 
group combines all the respondents who bought new cars with re-
spondents who bought used cars from dealers that were relatively 
expensive (more than $10,000) and less than five years old at the time of 
purchase. The fourth and final group includes the remaining 


respondents who bought from used car dealers, typically buying older, 
less expensive vehicles. We include a summary of these results in Ap-
pendix A. We prefer our groupings described earlier that are based on 
simple and easily identifiable divisions. However, the LCA results sug-
gest that our grouping may hide differences among those who bought 
used cars from dealers at the low and high ends of the market. 


Assessing car purchases 


Respondents reported a mixture of positive and negative experiences 
owning their cars. The majority reported that their cars were reliable, 
the impact on their quality of life was positive, and that acquiring the car 
was worth it, with few variations across pathways. Yet almost half re-
ported experiencing financial hardship relating to car ownership. We 
first present both descriptive results (Figs. 3 and 4). Then, using a series 
of logistic regressions, we also examine the factors associated with 
positive and negative outcomes of acquiring a car. We used the same 
independent variables in each model (acquisition pathway and indi-
vidual or household characteristics). We briefly summarize the models 
here and include the full model results in Appendix B. 


The majority of respondents (90 %) reported that their cars were 
somewhat or very reliable (Fig. 3). We suspect that people who pur-
chased new cars might have higher expectations for the reliability of 
their car than those who purchased a car informally. Even still, we find 
that respondents who bought used cars at dealers or informally were 


Table 5 
Extent to which COVID-19 played a role in acquiring a car (N = 303). No significant differences.   


Full sample Bought new Bought used at a dealer Bought informally Received as a gift Move-in 
(N ¼ 303) (N ¼ 35) (N ¼ 134) (N ¼ 93) (N ¼ 41) (N ¼ 0) 


Not at all  68.1 %  79.4 %  67.0 %  66.7 %  66.7 % – 
Very little  12.6 %  11.7 %  13.3 %  16.9 %  2.4 % – 
Somewhat  9.5 %  3.4 %  10.5 %  7.2 %  15.5 % – 
To a great extent  8.4 %  5.5 %  9.2 %  8.3 %  8.0 % – 


Note: Differences were not statistically significant based on a chi-squared test. 


Fig. 2. Cumulative distribution of the purchase price for respondents who bought new, bought used at a dealer and bought used informally (N = 791).  
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statistically more likely to report that their cars were somewhat or very 
unreliable compared with those who bought new cars at dealers (7.8 %, 
5.6 %, and 2.0 %, respectively). These differences remain statistically 
significant in our logistic regression of the likelihood of reporting that 
the car was unreliable. Respondents who bought used cars (at dealers or 
informally) were likelier to indicate that their car was unreliable relative 
to those who bought new cars at dealers. 


Respondents reported that acquiring was a positive experience 
(Fig. 3c and 2d). More than four-fifths (83.8 %) of all respondents said 


acquiring the car positively impacted their quality of life, and 91.9 % 
said acquiring the car was probably or definitely worth it. Respondents 
who received cars as gifts or via a move-in rated the impact on quality of 
life higher than those who bought their car. We also did not find sta-
tistical differences by the pathway for the effect on the quality of life or 
whether respondents thought getting the car was worth it. In the models, 
female respondents are more likely to report that getting a car was worth 
it and positively impacted their quality of life compared with male re-
spondents, supporting arguments that low-income women, in particular, 


Fig. 3. Assessment of the effects of car acquisition by pathway groups (N = 934).  
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benefit from access to a car (Blumenberg 2016). 
We asked respondents about the financial effects of car ownership in 


two ways. First, we asked whether the effects of car ownership on their 
personal finances were negative, neutral, or positive (Fig. 3b). Second, 
we asked whether they had experienced specific financial hardships 
relating to car ownership (Fig. 4). Roughly 20 % reported a negative 
effect of car ownership on their personal finances, while almost half said 
they experienced a specific financial hardship from the car. We found 
statistical differences by pathway when asking about specific financial 
hardships but not when asking about the overall impact on their 
finances. 


In the full sample, 18.7 % of respondents reported that the car had a 
negative impact on their finances, 40.5 % said it was neutral, and 40.8 % 
said it was positive. Although respondents who bought new or used cars 
from dealers, or bought them through informal channels, spent very 
different amounts on their cars (see Fig. 2), the share reporting a 
negative effect differed little by pathway (21.2 %, 18.5 %, and 18.6 %, 
respectively). We did not find statistical differences by pathway in the 
regression models of the likelihood of reporting a negative financial 
impact. We found that non-Hispanic Black respondents are less likely to 
experience a negative financial impact (relative to non-Hispanic White 
respondents). This finding is surprising given rising auto debt in Black 
and Latino neighborhoods and discrimination in the auto markets 
(Blumenberg et al., 2023; Ong and Stoll 2007). We also find that re-
spondents 45 to 54 years old and 55 to 64 years old are less likely to 
experience a negative financial impact relative to respondents 25 to 34 


years old. 
Financial hardship relating to car ownership, operation, and main-


tenance was common among respondents. We used a modified version 
of the financial hardship measure used by Fletcher et al. (2005), which 
draws on earlier research on material hardships. We find that almost half 
(48.9 %) of the survey respondents experienced a financial hardship 
while they had their car (Fig. 4). Respondents who received their car as a 
gift were the most likely to report a financial hardship (61.2 %), while 
those who purchased a new car were the least likely to experience a 
hardship (29.9 %). Our results are higher than those reported by 
Fletcher at al. (2005)), who found that 37 % of low-income households 
(defined as below 200 % of the federal poverty level) experienced a 
hardship, but they asked only about hardships during the previous 12 
months. 


The most common hardship was neglecting necessary car repairs 
because they were too expensive (39.7 % of all respondents). Fletcher at 
al. (2005) also found that neglecting car repairs was the most common 
hardship. Neglecting repairs was more common among those who 
bought informally (45.9 %) or received a car as a gift (53.8 %). The 
second most common hardship was needing to go somewhere but not 
having money for gasoline, which 22.4 % of respondents experienced. 
This might be influenced by the timing of our survey, March 2022, when 
gas prices were much higher than they had been in many years and news 
stories about high gas prices were common. Letting car insurance lapse 
was less common among those who bought new cars, but this group had 
higher rates of car repossession (the other groups relied on financing to a 


Fig. 4. Financial hardships by pathway (N = 980).  
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lesser degree, which limits their exposure to repossession). Missing car 
payments was most common among those who bought used cars from 
dealers. 


In the logistic regression models, we find significant differences in 
the likelihood of experiencing a financial hardship by pathway. Buying a 
used car from a dealer, buying informally, and receiving a car as a gift 
are all associated with statistically significant greater odds of experi-
encing a financial hardship relative to the reference category, buying a 
new car from a dealer. Older respondents, those with higher incomes, 
and non-binary and other respondents who did not identify as male or 
female were more likely to have experienced negative financial impacts. 


Discussion 


US households with lower incomes acquire cars via five main path-
ways: buying a new car from a dealership, buying a used car from a 
dealership, buying a used car informally, obtaining a car as a gift, and 
via a change in household composition (a move-in). These different 
pathways are associated with different characteristics of the cars, de-
mographics of the car owners, motivations for acquiring a car, and ex-
periences with car ownership. 


The most common way low-income households acquire a car is to 
purchase a used car from a dealership (38 % did). The second most 
common path is buying a used car informally (24 %), from individuals, 
friends, family, auctions, or similar sources. This is followed by buying a 
new car from a dealer (17 %), receiving a car as a gift or inheritance (15 
%), and, finally, acquiring a car via a household change (5 %), namely 
moving in with someone who has a car or having someone with a car 
move in. 


The informal used car market functions as a way for many to obtain a 
lower-cost car, but also one that is characterized by significantly older 
and more polluting vehicles. In the full sample of our survey, 25 % of 
respondents paid less than $4,000 and 44 % paid less than $10,000. 
Almost two-thirds of respondents who bought used cars informally spent 
less than $4,000, with nearly 80 % paying cash. These inexpensive cars 
acquired informally emit more CO2 (and likely other pollutants) than 
those bought from used car dealers or purchased new from dealers. This 
comports with existing research on gross-polluting vehicles (Binder et al. 
2014) and suggests promise for new policies to reduce the pollution 
burden of low-income car acquisitions through subsidized maintenance 
or targeted clean-vehicle purchase assistance. 


Many lower-income people do not acquire cars from dealers and do 
not finance their vehicles. They get their car from informal markets, as a 
gift, or via a change in household composition. The fact that many 
people acquire their cars from sources other than dealers is notable 
because laws and regulations regarding the sale of cars offer little in the 
way of protection for people who get their cars via non-dealers. Research 
on this group is also difficult because data on them are sparse. Existing 
data on car purchases usually come from car dealers, loan financing 
companies, and credit bureaus; these sources have no data on people 
acquiring their cars informally, as gifts, or via a move-in. Our findings 
suggest a need for increased attention to these people, through academic 
research about their experiences. Future research and policy discussions 
should investigate how consumer protection policies can be extended to 
people buying cars from individual sellers and at auctions. 


Pathways to car acquisition are also associated with demographic 
factors; this suggests some unsurprising equity concerns in the experi-
ence of acquiring and using a car when necessary or desired. We find 
that those who bought new cars (the most reliable cars in our sample) 
tended to have higher incomes, were older, and had higher educational 
attainment. Non-Hispanic Black respondents were overrepresented in 
the group that bought used cars from dealers, while those who bought 
used cars informally were the least likely to be employed. Both groups 
experienced greater car-related hardship than new car buyers. Those 
who got cars as gifts had lower incomes, were younger, and were more 
likely to be non-Hispanic White. 


We asked respondents about changing life circumstances and moti-
vations for acquiring a car and found that being able to afford a car, 
along with the spatial access benefits that cars bring, played the largest 
roles among those who bought a car. COVID-19 played a relatively small 
role in decisions about acquiring a car compared with financial afford-
ability. However, the pandemic may have accelerated planned car 
purchases (Basu and Ferreira 2021), which may not be fully captured in 
our survey. 


Our research suggests that many lower-income households in the US 
will acquire a car as soon as they are financially able (see also Dargay 
2001; Brown 2017; Mitra and Saphores 2017; Klein, Tran, and Riley 
2020). Given the spatial structure in the US and the social and economic 
advantages of car ownership in the US (King et al., 2022), it is not sur-
prising that financial factors rose to the top in our sample of lower- 
income households (for more affluent households, financial factors 
likely play a smaller role; Klein and Smart 2019). 


Even in the face of financial hardships related to the ownership and 
maintenance of their cars, lower-income households in our survey re-
ported positive experiences with car ownership. Almost 90 % of re-
spondents reported that acquiring the car was worth it, despite nearly 
half of survey respondents experiencing some type of financial hardship 
related to car ownership, operation, and maintenance. Of those who 
reported a financial hardship, 88 % still felt the car was worth it. These 
findings add to the well-worn trope in transport scholarship about car 
ownership among low-income households (our previous work 
included): first noting the social and economic benefits of car ownership, 
followed by an accounting of the financial risks for households of car 
ownership. We believe that these findings, and this trope, are a reflec-
tion of forced car ownership, where “households who, despite limited 
economic resources, own and use cars as the only viable way of 
accessing essential services and opportunities” (Mattioli 2017, 148). 
Until we make sweeping systematic changes that improve non-auto 
accessibility and reduce forced car ownership, low-income households 
will still seek out cars in spite of the financial risks. 


Our findings can be translated into policy action through recom-
mendations that stem from a recognition that auto dependence, not just 
ownership, is a function of the built environment in most of the US. 
Planners, policymakers, engineers and others should work to dismantle 
the systems of automobility and political economy that creates and re-
inforces auto dependence (Urry 2004; Mattioli et al. 2020). 


In the interim, some policies may be able to address the needs of low- 
income households. First, we should consider alleviating the burdens of 
car ownership and maintenance for lower-income households. As we 
and others have shown, low-income households are more likely to 
purchase used cars, which are older and more polluting. Subsidies for 
lower-income households to purchase less-polluting vehicles would 
simultaneously reduce the negative externalities of their auto ownership 
for society and reduce their financial burdens to the extent that main-
tenance and fuel costs are lower. These subsidies would almost certainly 
be a more effective and equitable way to reduce vehicular emissions 
than the common regime of income-unrestricted subsidies for electric 
and alternative-fuel vehicles. Second, reviving the Car Allowance Rebate 
System (the “cash for clunkers” program) could help get these older, less 
fuel-efficient vehicles off our roads. These programs may not be the most 
economically efficient way to reduce greenhouse gas emissions (Gayer 
and Parker 2013; Li, Linn, and Spiller 2013), but future programs might 
improve on this while producing significant co-benefits by targeting 
low-income households who own gross-polluting vehicles. 


Future research should examine the bidirectional relationship be-
tween transport poverty and social exclusion. One area for exploration is 
the role of social networks and access to intergenerational wealth as an 
avenue for accessing automobiles, which is shown in the fact that we 
find gifts and purchases from friends and family are a common way that 
lower-income households acquire cars, particularly among younger non- 
Hispanic White respondents. Another topic to explore is whether and 
how lower-income households use the informal car market as a response 


N.J. Klein et al.                                                                                                                                                                                                                                 







Transportation Research Interdisciplinary Perspectives 18 (2023) 100787


12


to difficulties accessing credit and other barriers to purchasing cars via 
more traditional pathways. 


Scholars and policymakers would benefit from better understanding 
how people with lower income in the US make sense of the trade-offs 
that come with car ownership. A large majority of low-income Ameri-
cans invest time and money into the acquisition of a car, and most find 
the acquisition to be worth it despite the financial burdens it carries. 
Acknowledging that this is true can help to sharpen our focus on 
approaching equitable access as a problem that needs multiple solutions 
over multiple time frames. In the short term, assisting low-income 
Americans in the acquisition and maintenance of a car would almost 
certainly have large welfare benefits, while the effect of such programs 
on the natural environment would be dependent on policy specifics. 
These policies could remove existing gross-polluting vehicles from the 
roads while providing additional automobility to those who need it but 
cannot afford it. Policies could be crafted such that the removal of 
existing high-polluting vehicles offsets the environmental burden caused 
by additional cars added to roadways. In the longer term—a time frame 
that much of the literature currently focuses on—policies aimed at 


reducing automobile dependence broadly can both improve environ-
mental sustainability and reduce the differential accessibility and sub-
sequent differential in quality of life between car owners and those who 
do not have a car. 
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Appendix A 


We estimated models with one through ten latent classes and compared goodness-of-fit measures (Fig. 5). These measures vary by the number of 
latent classes specified in the model. Based on the “elbow method,” which is often used as a visual heuristic for selecting the “best” model, we find that 
four latent classes represent the bend in the elbow for the Akaike Information Criterion (AIC) and the lowest Bayesian Information Criterion (BIC). 
Fig. 6 shows the variables and four classes. 


Appendix B 


This appendix contains the results of a series of logistic regression models. In each model, the outcome variable is a series of outcomes associated 
with the most recent car acquired, the focus of our survey. These are: reporting the vehicle is unreliable, reporting it caused a negative financial 
impact, reporting it caused a positive impact on quality of life, feeling the car was “worth it,” and reporting that the car was associated with any 
specific type of financial hardship (these are discussed in more detail in the body of the article). Explanatory variables include characteristics of the 
acquisition (some of our pathways), of the person (gender, race, age, employment, education, having children), and of the household (income and 
number of adults in the household). We omitted a variable describing the age of the vehicle due to strong collinearity with the pathways themselves. 


Our variables of primary interest (the pathways) are significant in only two cases: (1) those who bought used cars (dealer or informally) were 
significantly more likely (by nearly-five times) to report that the vehicle was unreliable; (2) all who did not buy new at a dealer were considerably 
more likely (by roughly-two to three times) to report experiencing a financial hardship. 


Fig. 5. Goodness-of-fit measures for latent class models.  
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Our control variables are statistically significant in some cases, discussed in the body of the text and shown below.    


Vehicle was unreliable Negative financial impact Positive impact on quality of life Getting vehicle was worth it Financial hardship  
exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) 


Where car acquired           
ref: bought new at a dealer           
bought used at a dealer 4.94 ** 4.64 * 1.20 1.03 0.69 0.69 0.72 0.86 2.22 *** 1.87 ** 
bought used informally 4.70 * 4.43 * 1.06 0.86 0.68 0.71 0.82 1.01 2.51 *** 1.90 ** 
gift 3.48 3.16 0.88 0.70 1.02 1.09 0.79 1.07 3.28 *** 2.58 *** 
move-in 1.30 1.03 0.56 0.42 1.55 1.83   2.24 * 1.48 
other 3.91 3.66 0.31 0.29 0.32 0.36 0.46 0.53 0.81 0.57 
Gender           
ref: Male           
Female  1.00  0.74  1.62 **  1.88 *  1.26 
Non-binary / other  3.61 *  2.00  0.89  0.73  2.58 * 
Race           
ref: Non-Hispanic White           
Non-Hispanic Black  1.35  0.41 *  0.88  1.81  0.90 
Non-Hispanic Asian  1.26  0.45  1.00  2.20  0.51 
Non-Hispanic Other  0.29  0.97  1.28  1.49  0.62 
Hispanic  1.76  0.66  0.61  1.22  0.81 
Number of adults in HH           
ref: Zero           
Two  1.41  0.87  1.21  0.91  1.10 
Three or more  0.85  0.74  1.26  1.04  1.40 
Has children  0.90  1.24  1.05  0.62  1.08 
Has college degree  1.01  0.75  0.87  0.85  0.90 
Employed full-time  0.74  0.93  1.12  1.37  1.07 


(continued on next page) 


Fig. 6. Construction of latent classes based on pathways to car ownership.  
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(continued )  


Vehicle was unreliable Negative financial impact Positive impact on quality of life Getting vehicle was worth it Financial hardship  
exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) exp(Est.) 


Age of respondent           
ref: 25–34 years old           
35–44 years old  1.67  0.81  0.85  1.28  0.87 
45–54 years old  0.83  0.52 *  0.89  1.72  0.76 
55–64 years old  0.44  0.45 *  0.89  3.17 *  0.39 *** 
65 and older  0.54  0.71  1.33  1.64  0.37 ** 
Household income           
ref: Less than $10,000           
$10,000–$19,999  0.58  0.89  1.43  1.52  0.70 
$20,000–$29,999  0.50  0.82  1.27  2.23 *  0.41 *** 
$30,000–$39,999  0.46  0.68  1.79  2.01  0.40 *** 
(Intercept) 0.02 *** 0.03 *** <0.01 0.61 6.78 *** 3.83 *** 15.27 *** 4.73 ** 0.41 *** 1.05 
N 999 995 999 995 999 995 953 949 999 995 
AIC 453.28 456.94 960.49 955.07 879.21 892.31 524.06 533.46 1356.25 1322.07 
BIC 482.72 574.61 989.93 1072.74 908.65 1009.98 548.35 645.13 1385.69 1439.73 
Pseudo R2 0.03 0.11 0.01 0.07 0.01 0.05 0.00 0.07 0.05 0.13  


Note: Exponentiated coefficients. Standard errors are heteroskedasticity robust. *** p < 0.001; ** p < 0.01; * p < 0.05. 
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THE INFORMATIONAL ROLE OF
WARRANTIES AND PRIVATE DISCLOSURE


ABOUT PRODUCT QUALITY*


SANFORD J. GROSSMAN
University of Chicago


1. INTRODUCTION


A fundamental role of competition is to facilitate the allocation of re-
sources. This is achieved by prices which, to some extent, reflect and
transmit the underlying worth of resources. The ability of prices to reflect
and transmit information derives from the attempt of economic agents to
buy or sell based on their information. Competition among all those who
want to buy wheat because they think that wheat will be scarce tomorrow
drives up the price of wheat. Hence their information can be transmitted
by the price system to those who store wheat but do not have direct
access to information about next period's wheat demand. This mechanism
works because there is some future state of nature which will lead to
prices which reward those who buy or sell today.'


Unfortunately, there are situations where no such prices exist. An im-
portant case involves information about product quality. Sellers may
know the quality of the item they sell but it may be in their interest to
withhold that information. If there is no way for buyers to learn about the
sellers' quality, then this will force all items to sell at the same price. If
there is no way sellers of good-quality items can distinguish themselves
from sellers of low-quality items, then the low-quality sellers will find it in
their interest to hide their quality. This has been called the "lemons
problem." 2


* I am grateful to Richard Kilstrom and Joseph Stiglitz for helpful comments.
I Sanford J. Grossman, Existence of Futures Markets, Noisy Rational Expectations, and


Informational Externalities, 44 Rev. Econ. Stud. 431 (1977).
2 George A. Akerlof, The Market for "Lemons"; Qualitative Uncertainty and the Market


Mechanism, 84 Q. J. Econ. 488 (1970), and Charles Wilson, The Nature of Equilibrium in
Markets with Adverse Selection, Bell J. Econ. 11(2) p. 108, (1980).
[Journal of Law and Economics, vol. XXIV (December 1981)]
© 1981 by The University of Chicago. All rights reserved. 0022-2186/81/2403-0002$01.50
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In this paper, we will consider cases where good sellers have an incen-
tive to distinguish themselves from bad sellers. Of particular interest is the
case where there is a single seller. Consumer information is often quite
poor about those products which are new. It is just these products where
(temporary) monopoly is likely to be found. Thus, we will be concerned
with cases where a monopolist could have an incentive to reveal his
quality even when it is low. In order for this incentive to exist, there must
be some event which occurs after the sale which will reward sellers as a
function of their true quality. We consider two cases.


In our first case, the seller can make statements about the product's
quality which are ex post verifiable. For example, a diamond seller can
disclose the weight of a diamond he is selling. He can give the buyer a
warranty which states the weight of the diamond. That is, in Section 2 we
will consider situations where sellers can make any disclosure about their
product's quality and give a complete warranty which guarantees that the
disclosure is true (for example, the diamond seller gives the buyer a
written statement guaranteeing that the diamond can be returned if an
objective party finds that its weight is less than specified).


The second case which we consider is where statements about product
quality are too costly either to communicate or verify ex post. For this
reason, the statements cannot be guaranteed. However, we assume that
there is some characteristic which is observable ex post. For example, the
quality of an automobile's construction is difficult to describe or verify ex
post. However, it may be easy to verify ex post whether the auto "breaks
down." If it is the case that low-quality items have a higher probability of
breakdown than do high-quality, then warranties which guarantee against
(the ex post cheaply observable) breakdown can substitute for guarantees
regarding (the ex post very costly to observe) quality.


This paper is primarily concerned with situations where consumers
have had no experience and will have no further experience with the
monopolist. This is the case where the monopolist will have the greatest
incentive to mislead. Our basic result is, however, that the monopolist
will not be able to -mislead rational consumers about the quality of his
product. In Section 2, we assume that the monopolist has the ability to
make ex post verifiable statements about his quality. We show that con-
sumers with rational expectations will assume that the monopolist is of
the worst possible quality consistent with his disclosure when he makes
less than a full disclosure. The monopolist, realizing this, decides to make
a full disclosure. This result generalizes the result in Grossman and Hart.3


3 Sanford J. Grossman & Oliver Hart, Disclosure Laws and Takeover Bids, 35 J. Finance
323 (1980).
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In Section 3, where verifiable disclosure is assumed to be impossible,
the monopolist can offer warranties. It is assumed that the warranty is
conditional on an event, the probability of which depends only on the
seller's quality. Further, the consumer is assumed to be risk averse. In
this case, we show that if a seller offers less than a full warranty, consum-
ers with rational expectations will conclude that he is trying to mislead
them about the product's quality. Each consumer knows that it is Pareto
optimal for the seller to sell the item at the consumer's reservation price
with a complete warranty. Hence a seller would only offer less than a
complete warranty if it would make the seller better off than the complete
warranty contract. But then it would have to make the consumer worse
off than the complete warranty contract. But this would give the con-
sumer less than his reservation price, so he does not make the purchase.


The above arguments are based upon adverse selection against sellers
which make consumers bear the risk associated with not knowing the
quality of their product. This is to be contrasted with signaling arguments.
Spence has presented a model with many different sellers who have mar-
ginal costs of production that depend on their quality.4 In his model
(where consumers differ in risk aversion), there is an equilibrium dis-
tribution of qualities and warranties outstanding at a given time. Further,
high-quality firms offer a larger warranty than do low-quality firms, thus
signaling their quality. This result is very different from mine. It requires
that consumers have information about the statistical relationship be-
tween warranties and quality. He further requires that there are many
competing sellers extant at a given moment. I have presented a much
weaker equilibrium concept which is appropriate for markets with a single
seller and many buyers. Further, because there is only a single seller, I am
able to be more precise in defining consumers' conjectures about the
seller's quality than is normally done in a signaling model. In a signaling
model, consumers can only get information from the equilibrium contract
schedule, while in my model it is the consumers' conjectures about the
monopolist's quality out of equilibrium which forces the monopolist to
choose a particular equilibrium. In my model, the monopolist is unable to
mislead consumers because of the rational conjectures consumers have
regarding what his quality must be if he deviates from a full-information
Pareto optimal contract. In the equilibrium I present, consumers are un-
able to determine the seller's quality by inverting the equilibrium con-
tract. This is what distinguishes the result and model presented here from
Spence and other signaling models.


4 Michael Spence, Consumer Misperceptions, Product Failure, and Producer Liability, 44
Rev. Econ. Stud. 561 (1977).
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2. A MODEL OF PRIVATE DISCLOSURE


In this section we assume that it is possible for a seller to make ex post
verifiable disclosures. For example, a diamond seller can specify the
weight of the diamond; a doctor can specify the medical school he grad-
uated from, his class standing, the number of malpractice suits he is
engaged in, and so forth. In this section, we will be concerned with disclo-
sures that have negligible ex post verification cost and also negligible
communications cost. For example, it would be very costly for a doctor to
explain to a patient, in detail, his contribution to the study of ulcers. This
might involve imparting four years' worth of medical school training to
the patient. Yet, if the patient must choose between two doctors, this
information gross of acquisition costs is very valuable (while net of acqui-
sition costs it is of no value). Note further than the doctor may desire to
substitute low communications cost information such as, "I am the best
ulcer doctor in the world," but such a statement is not easily subject to
verification (primarily because it is not sufficiently detailed-what does
"best" mean?).


In this section we will not model a consumer's decision about verifying
ex post the truth of the statement made by the seller. Rather, for simplic-
ity, we will limit attention to situations where all of the seller's statements
are costlessly verifiable ex post. A clear example is where the seller is
selling boxes of oranges. If the seller states that there are ten oranges in a
box, then this becomes verifiable ex post for free. It is important that the
information be publically verifiable for the purpose of this section. In
particular, if the seller states that a product will "make the buyer happy,"
then this fact is not open to easy third-party verification. When the seller
states that the diamond weighs one ounce, this is very cheap to verify ex
post.


There has been much recent interest in laws which require sellers to
make particular disclosures. This is to be distinguished from antifraud
laws which make it illegal for a seller to lie. 5 It is sometimes argued that
there are disclosures that are of negligible cost but are not made by sellers
in an attempt to mislead buyers. Hence a law is needed which requires
such disclosures. This section focuses on cases of costless disclosure to
derive insight about the issue of what a firm would voluntarily disclose.


We restrict attention to disclosures which are truthful. (For example, a


5 The best examples of positive disclosure laws occur in the buying and selling of securi-
ties. See Grossman & Hart, supra note 3, for an analysis of tender offers, when the offerer is
required to state his purpose for buying shares in a company. See also Stephen Ross,
Disclosure Regulation in Financial Markets, in Issues in Financial Regulations (Franklin
Edwards ed. 1978), for an analysis of the incentive role of positive disclosure.
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seller who says nothing is making a truthful disclosure. A seller with a
diamond which weighs one ounce who states that it weighs at least one-
half ounce is making a truthful disclosure, while if the same seller said that
his diamond weighs two ounces it would not be truthful.) We consider
only truthful disclosures for two reasons. First, we are interested in
analyzing the benefits of a positive disclosure law which are above and
beyond those provided by a law against lying. Second, if there are zero ex
post verification costs, sellers would warranty their disclosures. Any seller
who did not warranty his disclosure would immediately be assumed to be
lying; that is, saying nothing. As can easily be seen from the analysis to be
given below, unwarranteed disclosures could easily be incorporated.


In situations where there is objective, costless ex post verification and
no communications costs, we can most clearly elucidate the role of positive
disclosure. In situations where sellers do not lie, the only issue is how
much of the truth they will decide to tell. In particular, if a seller has a bad
product, will he say nothing, leading consumers to believe his product is
of average quality? Will adverse selection by the low-quality sellers drive
out the high-quality sellers? If the market is competitive, then this will
clearly not be the case. That is, if there is free entry into the sellers'
activity, then good sellers will make disclosures to distinguish themselves
from bad sellers. If any good seller should be lumped with the bad sellers
due to nondisclosure, then the good seller could costlessly disclose his
quality and be distinguished, getting a higher price.


The case of free entry is reasonably obvious. However, in many im-
portant cases involving consumer uncertainty, free entry may be an inap-
propriate assumption. Consumer information is relatively poor about new
products. There may only be one firm selling a new product because of
patent protection or because that firm is a particularly rapid innovator.
Schumpeter has argued that an extremely important role of the competi-
tive system is in encouraging innovation via the temporary monopoly
power won by the fastest innovator.6 Thus it is important to ask whether
a monopolist would find it in his interest to make a full disclosure. It is
remarkable that if the monopolist has customers with rational expecta-
tions, then it will be in his interest to make a complete disclosure. It will
be shown that adverse selection works against a monopolist who makes
less than a full disclosure. The idea of the analysis can be seen from a
simple example. Suppose the monopolist is selling boxes of apples. He
can label the boxes with an exact number of apples, but if he does then his
must be the true amount under the above "no lying" assumptions. How-
ever, he could also put no label as to the quantity or he could state,


6 Joseph Schumpeter, Capitalism, Socialism, and Democracy (3d ed. 1950).
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"There are at least three apples in the box." Suppose that from the size of
the box consumers can tell that the box holds between zero and 100
apples, and they also know that the seller knows how many apples are in
the box. Suppose the seller says nothing about the number in the box.
Then a consumer could rationally conclude that the box contains no ap-
ples, for if there were, say, three apples in the box, the seller could have
said, "There are at least three apples in the box." Similarly, suppose a
seller makes the statement, "There are at least six apples in the box."
This must mean that there are exactly six apples in the box, for if there
were really seven, then the seller could have made more profit by saying
that there are at least seven apples in the box. This is because the ex-
pected number of apples in the box under the latter statement is higher
than the former, so consumers will be willing to pay more. Thus there is a
kind of adverse selection against a seller who does not make a full disclo-
sure, even though he is the only seller. Consumers rationally expect a
seller's quality to be the poorest possible consistent with his disclosure.
The seller, knowing that consumers will only offer to pay the lowest
amount consistent with his disclosure, finds it optimal to disclose the
highest possible quality consistent with the truth; that is, he discloses the
truth when he knows it. The remainder of this section is devoted to
providing a formal model of the above.


Let q be a vector of characteristics which gives a consumer utility. A
product of unknown quality can be modeled as a product where the con-
sumer does not know which particular vector of characteristics the com-
modity contains (for example, see Leland for an analysis which uses
characteristics to model product quality.)7 Let Q represent the set of all
possible vectors of characteristics. Assume that if a consumer has income
I, then his willingness to pay for a particular known vector q is given by
the p such that


U(q,I -p) = i, (1)


where W is the utility he can get by not consuming the commodity. We will
sometimes callp "the consumer's reservation price." We will take Wf as an
exogenous description of the best alternative available opportunity for the
consumer. We assume that the consumer is only interested in zero or one
unit and that all consumers are identical. Assume that U is increasing inI.


This paper is concerned with situations where sellers know more than
buyers about the quality of a product. We represent the buyers' knowl-
edge about the product by specifying a probability distribution on Q. For
example, if there are only two possible qualities, q, and q2, and y is the


I Hayne E. Leland, Quality Choice and Competition, 67 Am. Econ. Rev. 127 (1977).
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probability that the consumer places on q1, then the consumer's expected
utility is V(-y, p) = yU(q1, I - p) + (1 - y)U(q2 , I - p). In general, there
may be many possible vectors of characteristics {q1 , q2, q3, .. } -Q,


where the consumer assesses y3 to be the probability that qj is the true
quality. If we let y = (Y1, Y29 .... ) be his probability assessment, then his
expected utility is


V(Y, p) = y 3U(qi, I - p). (2)


Hence, if the buyer has beliefs y, his willingness to pay will bep(y), which


is the p such that


V(Y, p) = U-. (3)


The seller wants to maximize the price he gets for the item. We assume
that the seller has no long-term relationship with the buyer or with other
buyers that a given buyer may communicate with. (I make this assump-
tion to create the strongest case for nondisclosure.) The seller can choose
to make a disclosure about q. We model this disclosure by assuming that
the seller picks a set of q's denoted by D and states: "My q is an element
of D (denoted by q E D)." For example, if the seller states D = {q1, q2},
then this means that his quality is either q, or q2. Note that the larger is the
set D which a seller reports, the less a consumer can infer about his true
quality. A seller could state q E Q and this is equivalent to making no
disclosure, for then he is merely stating that his quality is any possible
quality. Let D(q) be the disclosure made by the seller if his true quality is
q. Then it must be the case that


q E D(q). (4)


This is because we have assumed lying is impossible.
Equilibrium is characterized by the function D(q), which describes the


optimal disclosure set for a seller when his quality is q. There are two
ways by which consumers can infer q from D(q). First, the seller may
reveal everything so D(q) = {q}.8 Second, the consumer may be able to
reason that only a particular quality seller, say qj, would find it profit
maximizing to make a disclosure D(q). That is, the function D(q) may be
invertible. For example, suppose that the consumer convinces himself
that only a seller of type qj would make a disclosure like Di = {qj, q1+1,
qi1+, ... } (that is, the seller states, "My quality is at least qj"); then in this
case the quality of the seller can be inferred from D, even though D is not
a one-element set.


8 {q} is the set with a single element, namely q.
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In order to define a seller's profit-maximizing disclosure, it is necessary
to decide how much a consumer is willing to pay for the item, given that a
particular disclosure D is made. Let pi denote the consumer's willingness
to pay for an item of sure quality qj; that is, pi solves


U(qi, I - pi) = U_. (5)
It is convenient to label the qualities in order of consumers' willingness to


pay, so that


P1 < P2 < P3 < .... (6)


(There is no loss generality in assuming that all the prices are different.
For ifp, = p2, then at this price the consumer is indifferent between q, and
q2, so it does not matter to him which is the truth.)


If the seller discloses a set, say D = {q3, q6, q7}, then the consumer
knows that the true quality is q3, q6 or q7, but he may know more. Note
that p7 is larger than p 3 or p6. The consumer reasons that if the seller's
quality was really q7, then the seller would have disclosed D = {q7} rather
than D = {qa, q 6, q7}, since in that case the seller would have received
more money by shifting the consumer's beliefs toward the better-quality
item. Continuing this argument, the consumer concludes that the quality
must be q 3.


To make the above idea precise, let y?(D) denote the consumer's beliefs
about the probability that the item has quality qj after he observes a
disclosure D. Let y(D) = {y1 (D), Y2(D) . . .}. Note that, given the
consumer's beliefs I(D), we can use (3) to find his willingness to pay
p[y(D)]. We now give necessary conditions for a particular y(D) to be a
rational expectations inference function. Appendix A gives a rigorous
definition of y(D) and proves that in equilibrium the seller's disclosure
reveals his quality. In the remainder of this section, we give the basic
idea.


The seller's disclosure must maximize his profit. Therefore it must be
the case that the price he receives when he makes the disclosure, D,
p[y(D)], must be as large as the price he would get if he made any other
disclosure. One disclosure which is always open to a seller is to disclose
his exact quality and receivepi when he is of quality qj. Hence, for D(q) to
be an optimal disclosure for a seller of quality q, when buyers have an
inference function y(D), it must be the case that


p{y[D(q 1]} -- pi for all qualities i. (7)


The right-hand side of (7) is the price the seller would receive if he reveals
his true quality.
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We now show that this implies that p{-[D(q,)]} = pi, and that D(q)
reveals q. It must be the case that


V(y[D(q], p{y[D(q)}) = W (8)


for the consumer to buy the item and for the seller to have maximized
profits. Note that if D(q) reveals q, then (7) must hold as an equality. So
suppose D(q) does not reveal q. Then it must be the case that the seller
would make the same disclosure for two different q's, say qj and qj, with
pi > pj. That is, (8) holds for the common disclosure D = D(qi) = D(qj).
(For if there was a distinct disclosure set for each distinct q, then the
particular disclosure set would reveal q; see the example in the paragraph
after eq. (4).) Further, (8) states that the consumer's average utility is ii,
but this means that either (a) the consumer getsi7 whether the quality is qj


orqj; that is, U(q , I - p{y[D(q) ]}) = U(qj, I - p{y[D(q 1)]}) = W-, or (b):


U(qi, I - P{y[D(qj)]}) > i > U(qj, I - p{v[D(qj]}). (9)


But (a) is impossible by the convention that different qualities are asso-
ciated with different willingnesses to pay, see (6). Hence (b) must hold. But
(9) states that the consumer is doing strictly better than U_ in the event of
high quality qj. This means that the seller is getting a lower price than he
would if he revealed exactly that q = qj when his quality is qj; that is,
p{y[D(qj)]} < pi. This contradicts (7).


We have shown that an equilibrium inference function y[D(q)] must
reveal q to the consumer. The essence of the argument is the assumption
that the seller could have always disclosed the exact quality. The only
reason for the seller not to do so is that he could make higher profit by
reporting a larger set. However, the only way he can get a higher profit is
by making the same disclosure both when he has high quality and when he
has low quality. But this is not optimal. When the seller has high quality,
he should certainly reveal exactly what his quality is. Hence consumers
know immediately that he has low quality when the seller does not make a
full disclosure.


It is essential to note that we do not assume that consumers have had a
lot of experience with the seller, and are thus able to learn the relationship
between the actual disclosure D(q) made by a seller of type q and his true
quality q. Instead, we argue that, for example, if a seller says nothing
about his quality the consumers infer that he is of the lowest possible
quality, because only a seller of the lowest quality would find it profit
maximizing to say nothing. A seller whose actual quality is q2 (just above
the lowest quality) would have been better off saying, "My quality is at
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least q2-." With lying impossible, every rational consumer will be willing
to pay more to a seller who says his q is at least q2 than they will to a seller
who says nothing. Hence only the worst possible seller would say noth-
ing. A similar argument shows that only a seller of quality qi would find it
profit maximizing to state: "My quality is at least q,.'"I


3. WARRANTIES AND INDIRECT DISCLOSURE


The previous section considered commodities where disclosure about
quality involves (a) negligible communication cost and (b) negligible cost
of making ex post verifiable statements. As noted earlier, there exist
situations where the seller has some information about a product, the
disclosure of which would be costly. (For example, a used-car salesman
can make statements about the kind of driver who previously owned the
car, but the making of verifiable statements might be costly, as would an
objective inspection of the car.) In this section, we consider the extreme
case where the cost to the seller of making relevant statements or of the
buyer determining the quality before purchase is larger than the difference
in value between the best and worst possible commodity. We maintain the
assumption that the seller knows the quality of the commodity, and this
quality is exogenous. As before, we consider a situation where buyers
have no experience with sellers and will have no future relationship with
them.


Under the above assumptions, all sellers will be judged to be identical.
Each seller, whether his commodity is best or worst, will receive the same
price. There are two situations to consider. If there are no warranties or
any other device other than price to signal quality, then we will have the
usual "lemons" problem. There will be adverse selection against high-
quality sellers. Each high-quality seller will want to be distinguished from
those of average quality, but in this case there is no way for him to do so.


In some situations, sellers can attempt to distinguish their quality even
if disclosures are very costly. This can be done with warranties. It seems
intuitively plausible that a seller of a high-quality item can offer a better
warranty than can be offered by a low-quality seller. Of course, for this to
make sense, it is necessary that something be ex post objectively observ-
able by buyers and sellers. For example, a doctor can warranty a patient
against the recurrence of an illness, a manufacturer can offer a warranty
against breakdown, a lawyer can take a fee contingent on success, etc. In


I See Paul Milgrom, Good News and Bad News: Representation Theorems and Applica-
tions, Discussion Paper 407R Northwestern School of Management, October (1980), for a
game-theoretic version of the same argument, and possible generalizations.
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each of these cases, it is observable ex post when the patient gets sick, the
car breaks, or the legal battle is lost. In many cases such events will be
much easier to verify ex post than will be the ex ante statements a seller
makes about his quality, and will have lower communication cost. For
example, the lawyer could try to tell the customer about all his previous
cases, why losing particular cases was not his fault, compare his record
with the records of other lawyers, and so on. Such statements are far
more complicated and costly to the buyer and seller than a statement like
"Pay me $1,000 if I lose and $10,000 if I win." Sometimes the information
is impossible to convey in an ex post verifiable way. A doctor may know
that he is the best doctor in existence, but there is no way (at a reasonable
cost) that he can prove this to a prospective patient. In situations in which
a seller's information cannot be conveyed to a buyer, the seller's warranty
can, in effect, transmit that information to the buyer. There is a sense in
which the degree of warranty can be a sufficient statistic for the seller's
information.


To develop the warranty idea, we consider a special case of product
quality. In particular, for simplicity assume there are two states of nature:
a "good" state and a "bad" state. Let b, be the benefit the consumer gets
in the good state and b2 his benefit in the bad state, where b, > b2.
Suppose that the only possible difference between products is the proba-
bility that the good state will arise. (For example, the only difference
among cars is the probability of breakdown or among lawyers the proba-
bility that the case is won.) A warranty gives the consumer some payment
w in state 2 only, while in the good state the consumer gets no payment
from the seller. For notational simplicity, we consider a two-period model
with a zero interest rate between the periods. In the initial period, a
contract is signed and the consumer pays p dollars, while in the second
period if state 2 arises the firm pays the consumer w, and in state 1 it pays
nothing to the consumer. We will assume that there are no moral hazards
on the consumer's part, so that the consumer cannot affect the probabil-
ity of the states, and that the seller knows the buyer's benefits b, and b2.
In this case, it does not matter whether a warranty involves a dollar
payment or some repairs, or a combination of both.


We consider first what would happen if the buyer knows the quality of
the seller's item. Let 7r be the probability of the good state and let the
seller charge a pricep with warranty w. If the seller sells many units of the
product, his revenue per unit, by the law of large numbers, will be
nonstochastic. His revenue per unit is


R(sr, p, w) 7tp + (I - 7r) (p - w), (10)
since he gets p no matter what the state is, but must pay out w in the state
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which is bad for the consumer. If the consumer thinks the probability of
the good state is 7Te, then his expected utility is


V(,re, p, w) = T.eu(b, - p) + (1 - 7re)u(b -p + W); (11)


bi is the dollar value of the commodity in state i and u(-) is the consumer's
von Neumann-Morgenstern utility function.


A Pareto optimal contract would involve choosing p, w to maximize
R(ir, p, w) subject to the constraint that V(lre, p, w) _- X, where X is a
number which determines the division of consumer surplus between the
seller and buyer. Let ff be the best utility level the consumer could attain
elsewhere. Then monopoly is the Pareto optimal contract with X = ft. If
many firms with the same 7r competed and 7re = 7T, then the competitive
equilibrium would involve a choice of p, w to maximize V(1T, p, w) subject
to R (ir, p, w) -_ 0 (where we take production as having already occurred
and no more production is possible; more will be said about this assump-
tion below). Clearly, for any X, if the consumer is strictly risk averse (u" <
0), then a Pareto optimal contract p0, w0 involves equalizing the con-
sumer's net income in both states; that is, b, - p 0 = b2 - p 0 + w0 ,
equivalently


bi - b2 = wO. (12)


In the case of a monopolist, pO would be chosen so that
V(T, pO, wO) = u(b, - p0) = 1, (13)


while perfect competition among sellers with an identical 7r will drive p0


down to where R(7-, p0 , w0) = 0; that is, where


p 0 = (1 - 7T)w
° 


= (1 - 7r) (b, - b2 ). (14)


We are interested in situations where consumers do not know 7r. To
facilitate the analysis, consider Figure 1, which is drawn for two types of
firms; the firm with the highest 7T denoted by 7h, and the firm with the
lowest 7r denoted by ir1. For each firm, the zero revenue line is drawn, and
labeled R(T, p, w) = 0. The consumer's indifference curve, which is
tangent to each revenue line, is also drawn, and labeled V(ir, p, w). The
slope of the consumer's indifference curve is


dw =_ 1 1 + [TIu'b p (15)
dp V=constant 1 - 7T u'(b2 . p +w)


while the slope of the firm's iso-revenue line is


dw on - (16)dp 1~osat I- 7r"
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FIGURE 1


When the firm and the consumer have the same beliefs about 7T, a
tangency occurs at the full insurance point w = b, - b2. Note that firm
revenue is higher below and to the right of the iso-revenue line, while the
consumer's utility is higher to the left and above his indifference curve.


It is easy to dispose of the competitive cases when the consumer does
not know a particular firm's Ir but where the consumer knows the dis-
tribution of ir's across firms. (By competitive, we mean that there are
more potential products than buyers, and sellers do not collude.) First,
suppose all firms have the same 7r; for example, 7rh. Suppose one firm
offers a contract like the point A in the figure. Then another firm could
offer a slightly higher warranty, and this would be purchased since the
consumer would know that they are of equal quality. The only undomi-
nated contract is at the tangency point B.


Another competitive case which is easy to analyse is where there are,
say, two types in the population 7rT and 7Th, but consumers cannot identify
which firm is of which quality. There are two subcases to consider, de-
pending on which type is the marginal firm.10 First suppose that the
number of identical consumers, say n, is such that the high-quality firms
can satisfy all of demand. In this case, the equilibrium contract will be B in


10 Note that in this model there is no production. Further, to insure that firms supply


competitively, we assume that all firms together can more than supply the n identical con-
sumers, each of whom wants at most one unit. For this reason, if consumers observe 7r,
equilibrium will be characterized by a zero net price: R(7r*, p,wO) = 0 for the marginal
quality 7r*. The only issue is which firms will sell their products. If we assumed that there
was a production cost c, then competitive equilibrium with full information would be
characterized by R(7r*, p ,w°) = c for the marginal quality fr* (as long as this contract gives
consumers at least u-).
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Figure 1. For if a contract like A is offered, then it will be dominated by a
full warranty contract on the line BC. Note that consumers do not have to
make inferences about the quality of items sold with full warranty con-
tracts. Hence a consumer will always prefer a contract like B to a contract
like A or C. The other competitive subcase is when the lower-quality firms
are the marginal quality; that is, the high-quality firms cannot satisfy
demand, but all the potential firms together more than satisfy demand. In
this case, the equilibrium contract will be D. (Note that because D in-
volves full insurance, a consumer does not care about 7r.) To see this, note
that the only contract firms that would prefer to offer to D would be to the
right of the R(.r1 , p, w) = 0 line. Suppose the best firm, 7rh, switches from
D to a point in the region labeled E. There will be points in E which are
better for a 7Th firm than is D. However, there is no point in region E which
can be better for both the 7rh firm and for the consumer than is D. This is
because D is a Pareto optimal point; it involves full insurance. Hence a
consumer offered a contract in E would know that it was worse than D if it
knew that a good firm offered it. If a consumer would not buy the best
firm's offer of something in E if he could get D, he surely would not buy
any (unidentified) firm's offer of something in E when he can get D. All
other points are also clearly worse than D since they involve higher prices
and less warranty than D.


The previous results are based on the idea that when the consumer is
offered contracts involving a complete warranty (that is, where w = b, -
b2), then he does not care about quality. If there are a sufficient number of
firms, then competition among firms will drive out contracts which do not
offer a full warranty. As we noted earlier, consumers will be least in-
formed about those products which are new, and it is exactly the case of
new products where monopoly is most likely to be found. Thus it is
extremely important to see whether the results of this section generalize
to the case of monopoly. In particular, will a monopolist of very low
quality be treated as if he is of average quality by a consumer? Without
disclosure or warranties, then, the answer is yes. However, we will ex-
tend the results of the last section to show that there will be adverse
selection against a monopolist who does not offer a full warranty, and thus
even monopoly will be characterized by the same type of contracts which
would arise as in the case where consumers know the monopolist's quality
exactly.


Consider Figure 2. We have drawn two indifference curves for the
consumer. The steep curve is the (p, w) combination, which leaves the
consumer indifferent when he knows the item is of high quality 7 rh. The
less steep curve corresponds to an item of low-quality 7rT. Both indif-
ference curves are drawn to give the consumer a level of utility -, which is
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FIGURE 2


the best he can do if he does not purchase the monopolist's product.
Figure 2 also contains two iso-revenue lines, each line tangent to its
respective indifference curve. As we noted earlier, tangency occurs at the
full insurance point. In Figure 2, pO is the price such that u(b, - pO) = ii.
Both indifference curves and both iso-revenue lines go through the point
(pO, w0), which is labeled point F in Figure 2. Thus, for example, R(7rT,
p, w) is the line with slope (1 - 7rt)- I through the point (pO, w0). The point
F is the contract which would arise if a monopolist of either quality
maximized his revenue subject to the constraint that a consumer knew his
quality and that the consumer must get an expected utility of i.


We will now use an argument similar to that of the last section to show
that F is also the outcome even if the consumer does not know 7r. An
optimal contract for a monopolist of type 7r is a pair (p, w) which
maximizes his revenue subject to the constraint that a rational consumer
is willing to buy it. In order to describe the set of contracts that a con-
sumer is willing to purchase, it is necessary to describe what a consumer
expects a firm's quality to be as a function of the contract offered; that is,
to define 7.e(p, w). First, note that if a firm offers a contract with a com-
plete warranty, then it does not matter what Ire(.) is; the consumer will pur-
chase the contract if and only if p _ pO. However, suppose a consumer
sees a contract like L in Figure 2. (In Figure 2, L is a point (w, p) just
above and to the left of the indifference curve V(irh, p, w) = ii.) Should the
consumer buy it? Note that it is below his ii indifference curve if it is the
low quality, while it is above his ii indifference curve if it is the high
quality (that is, he would not buy it if he knew it was of low quality). Note
further that a low-quality firm will make more profit offering L than it will
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offering F. Hence, in order to see whether F is an equilibrium, it is
necessary to see whether the consumer would be willing to buy L.


It is rational for the consumer to reason as follows. Suppose the firm
offering L was a high-quality firm; then, from the figure, the point L gives
a high-quality firm strictly less revenue than the point F. A high-quality
firm knows that if it offered F then the consumer would buy it, since F
involves complete insurance and thus the consumer knows he will get W7.
Hence why would a high-quality firm offer a contract like L rather than F?
It would not. Thus if a firm offers L it must be of lower quality.


If there were exactly two qualities possible, the consumer would infer
from L that the firm is of quality 7r, and would not purchase the contract
since it puts him on a 7r, indifference curve below W7. However, there may
be other possible qualities. Consider an iso-revenue line through L and F.
That is, if L (PL, WL), the iso-revenue line is the set of p, w such that


P -PL _ P P
W - WL W W


°


Such a line would have slope (w0 
- wL) + (ps, - PL). That slope can be


used to define the quality 7rL at which a firm would get the same revenue
offering (PL, wL) and (po, w0). All firms with quality below rL will get
higher revenue offering L than F. This is illustrated in Figure 3. Hence the
consumer knows that if the firm offers L its quality is below 7rL. Consider
the consumer's if indifference curve for a product of known quality 7TL.
That indifference curve must be tangent to the revenue line LF at the


V (v L, p, w) =G


- R(r 2, p. w)=R(TL. p .w)


PM PPM


FIGURE 3
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point F. Therefore L is below the indifference curve V(TL, p, w) = ii. It
follows immediately that L is also below all ii indifference curves for
qualities less than IrL, since these curves are less steep. Hence the con-
sumer knows for sure that if he purchases L and L was profit maximizing
for the firm offering it, then he will get less than W. Hence he does not buy
it.


The above argument holds for any contract L which is not on the R(Orr,
p, w) iso-revenue curve in Figure 2. Therefore the only candidates for
equilibrium are points on that iso-revenue line. Consider a firm with qual-
ity less than 7rh. Such a firm would get strictly higher revenue at F than
any other point on the R(7rh, p, w) line, since its iso-revenue line is flatter
than is R(7rh, p, w). Hence any firm of quality less than 7rh will offer F.
Consider a firm of quality 7Th. That firm is indifferent about anything on
R(7rh, p, w), so F is an optimal policy for it. However, if the firm should
choose anything but F on its iso-revenue line, the consumer would im-
mediately know that its quality is 1rh and thus that the consumer's ex-
pected utility is less than ii. Hence F is strictly optimal for even the
highest quality firm.


We have shown that the full insurance point will be the monopoly
solution even if consumers do not know product quality. All other con-
tracts can be eliminated because consumers would infer that they are
being offered only by firms that are offering qualities insufficient for the
consumers to attain a utility level of ii. Such policies would only be
offered by low-quality firms who wanted to be thought of as high-quality
firms. One way to think of our argument is that the consumer knows that
the point F is Pareto optimal. Hence he knows that any other point can
only make the firm better off if it makes the consumer worse off than F.
Since the consumer can do as well as F elsewhere (he can get ii by not
buying the product), he knows that he should not buy the product at a
contract which gives the firm higher revenue than F gives the firm. 1


Appendix B gives a formal definition of equilibrium and a proof of the
above statements.


4. EXTENSIONS AND CONCLUSIONS


We have analyzed the question of whether a monopolist can mislead
consumers about his quality. Our basic principle can be described as


11 Joseph Stiglitz in Monopoly, Non-Linear Pricing and Imperfect Information, Rev.
Econ. Stud., vol. LXLIV, no. 138 pp. 407-32, has analyzed markets where a monopolist
selling insurance chooses contracts which attempt both to price discriminate and screen out
bad risks. In his model, all customers know the qualities of the monopolist, but the
monopolist does not know the qualities of the buyers. This is the reverse case from what I
have considered. The basic equilibrium concept is very similar, however.
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follows: Consider the best contract that the monopolist could offer in a
world where the consumers know the monopolist's quality ("the known-
quality contract"). This contract extracts all the consumer surplus from
the consumer and makes the monopolist as much profit as he can get.
Consumers are left indifferent between buying and not buying the item. In
a world where there is incomplete information, a monopolist with low
quality has the potential of doing even better. If he can mislead consumers
into thinking he is of high quality, then he can make the consumers worse
off from buying his product instead of their next best alternative. In Sec-
tion 3 we showed that this is impossible if consumers can make "rational
inferences." If the "known-quality" contract does not depend on the
monopolist's quality (as it does not when it involves a complete war-
ranty), then the consumer knows that anything which makes the
monopolist better off than the full information contract must make him
worse off, so he does not purchase anything else.


To prove the above result, we assumed that there are no moral hazards
on the part of consumers; that is, the firm solely determines the probabil-
ity of breakdown of the item. It is clear that our result will still hold when
there are consumer moral hazards of the following type. Suppose the
consumer can affect the probability of breakdown, so that even if the firm
and the consumer knew the quality of the item, full insurance would not be
Pareto optimal. However, suppose the known-quality contract which is
best for the monopolist provides a level of insurance which is independent
of his quality. In this case, the previous argument will go through un-
changed and the "unknown-quality" contract will be the same as the
"known-quality" contract. Similarly, if there are production costs which
depend on quality, then the "known-quality" contract will still be inde-
pendent of the quality for all produced qualities (there will be a full war-
ranty and a price set to extract all of consumer surplus). Thus, in this
case, our result will be true.


There is a problem in generalizing the results of this paper to situations
involving many types of consumers. As Salop has shown, if consumers
who have different willingness to pay for an item also have different risk
aversions, then random prices can help the monopolist sort consumers by
willingness to pay.12 This increases the surplus he can extract. In our
model, the monopolist, by making less than a full disclosure, or offering
less than a full warranty, makes consumers bear some excess risk. Thus
he may be able to increase his profit via this sorting mechanism. How-
ever, it is probably the case that there are better random devices (like


12 Steven C. Salop, The Noisy Monopolist: Imperfect Information, Price Dispersion, and
Price Discrimination, 44 Rev. Econ. Stud. 393 (1977).
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random price reductions) which the monopolist can use for sorting high
elasticity from low elasticity of demand consumers than incomplete dis-
closure or incomplete warranties.


We have tried to give some examples of situations in which firms will
have an incentive to communicate their quality. Warranties seem like an
incredibly useful device for getting around asymmetric information about
product quality. There are many products sold with warranties, but I find
it surprising that they are not used even more often. The reader might
think that the answer lies with moral hazard. Yet there are many risks
which are insured by insurance companies but not by sellers. A person
can purchase health insurance but not usually from his doctor. I can buy
theft insurance, but I cannot purchase it from the seller of burglar-alarm
systems. It is very important that the insurance be sold by the commodity
seller so that the terms of the insurance vary by seller. This would not
matter if the insurance company knew the quality of sellers and sold
insurance for products sold by different sellers at different prices. How-
ever, this also seems rare.


This paper has been concerned with showing that when firms have tools
available which they could use to convey information they will do so. It is
not in a monopolist's interest to withhold information about product qual-
ity. If information transmittal or warranties are costless, then there is no
role for government intervention to encourage disclosure. Thus, the ar-
gument that there should be a positive disclosure law or government-
mandated warranties cannot be justified on the grounds that these tools
have negligible social and private cost, and high benefits through giving
consumers more information about product quality or less risk about
product quality. One might conclude that a positive disclosure law does
no harm as well. Unfortunately, disclosure laws are often very broad.
Securities law requires the issuer of a new stock to disclose all facts which
are material to a purchaser. '3 This requirement may have disadvantages
relative to what would arise if there is no positive disclosure law. After the
purchase bad events do occur which were not perfectly predictable.


13 It is no accident that positive disclosure laws are very broad. If there were a few very
specific pieces of information relevant to a buyer, then the theorem of this paper would
apply: a buyer would simply ask the seller about these pieces of information. A positive
disclosure law appears to have benefits when the characteristics of product quality are so
vague that a consumer literally has no idea of what to ask. For example, there are so many
possible defects in a house that the information costs of disclosing that each possible char-
acteristic works well is much higher than having a seller make a disclosure only in the event
that he is aware that there is a specific defect. This is presumably what a positive disclosure
law is trying to remedy. By requiring the seller to disclose any information material to a
buyer, the law attempts to reduce disclosure costs by, for example, requiring the seller to
disclose only defects in his product. However, for reasons described below in the text, these
laws can actually raise disclosure costs.
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Buyers can always bring suit claiming that a material fact was not dis-
closed regarding the possibility of the bad event. The buyer can then
attempt to search the seller's records for evidence. Since this can make
the seller bear costs, the seller, anticipating this, discloses an enormous
amount of information in the first place. Some of this information may
also surely be irrelevant but could be costly to disclose. The seller, by
making excessive disclosures, makes the buyer bear more costs in trying
to interpret the disclosure. This can convert a situation which involves
costless disclosure of truly material facts into a situation where both the
buyer and seller must bear costs. An important negative consequence of
this is that disclosures may no longer reveal the quality of the seller
because they have become so noisy. Thus in the case where disclosure of
the (truly) material facts are costless, we are better off without a positive
disclosure law.


It would be useful to see how far this policy conclusion can be extended
to cases where disclosure or warranties are costly. I disclose that the
voluntary disclosure theorem will not be true when disclosure is costly.
Further, there are important externalities involved when search or disclo-
sure is costly. Thus the reader should view this policy conclusion with
extreme caution.


APPENDIX A


FORMAL DEFINITION OF DISCLOSURE EQUILIBRIUM


We define jointly the equilibrium disclosure function D(q) and the equilibrium
inference function y(D). For those to form an equilibrium, it must be the case that


for each q, p{y[D(q)]} _- p[,(D')] for all sets D' with q E D'; (Al)


y, (D) = Prob (seller i would find it optimal to make a disclosure D). (A2)


Condition (Al) just states that a seller of type q must find it optimal to disclose
D(q). Recall that costs are zero, so the seller's profit is just the price he receives
for the item. The next condition is quite vague. If this was a screening model, then
buyers would try to invert D(q) to discover q. That is, if from experience buyers
knew the joint distribution of q and D(q), they could learn something about q from
a disclosure D by finding the set of q's such that D(q) = D.


However, the function ,(D) must be well defined for all D, since the monopolist
can choose any D (as long as he does not lie). For example, if there are just three
possible qualities q1 , q2, q3, then in equilibrium there would be at most three
disclosure sets D, =- D(q,), D, =- D(q2), D 3 - D(q3). But a monopolist with quality
q, can choose any D. In order to show that D1 is profit maximizing, we must define
his profit for all D, not only D1, D2, and D3. For this reason we have had to go
beyond signalling to define a rational inference function. Thus (A2) states that the
consumer knows that D was optimal for the seller.
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With this in mind, we make (A2) more precise. First, given a disclosure set D
and a disclosure function y(.), define a set of qualities (that is, the integer labels of
the qualities) J(D; y) as follows: J(D; y) contains all integers I such that


q, E D; (A3)
if qt e D', then p [y(D)] -- p[y,(D')]. (M4)


We further require that if D is a one-element set, say D = {q}, then J(D; y) = {1}:


J({}, Y) = {I}. (A5)


Conditions (A3) and (A4) state that J(D; y) is the set of indexes of qualities q,
with the property that a seller of quality q, would find D to be his optimal feasible
disclosure (recall that lying is impossible, so that a disclosure D' is feasible for a
seller of type q, if and only if q, E D'). If is the buyer's prior probability that the
seller is of type i, then (A2) can be written as


y,(D) = i+ - ;J(D ifiEJ(D;y) (A6)
0 tJ; if i , J(D ; )


Note that (A6) gives a condition that y1 (D) must satisfy; it is a functional
equation since y(.) appears on both sides of the equation. Any -y(D) which
satisfies (A6) for all D is called a rational inference function.


The first result is the one given in the text:
Theorem 1. If y(D) is a rational inference function and D(q) is the best disclosure
for a seller of type q (in the sense of [Al]), then


p{y[D(qj)]} = pi for all i.


Proof: If D(q) is an optimal disclosure, it must be at least as good as a complete
disclosure. Hence


p{y[D(q)]} -- pi for all i. (A7)


Suppose (A7) holds with strict inequality for some i. Now simply follow the
argument in the text of Section 2. That is, (8) must hold and this contradicts (9).
Q.E.D.


It is easy to see that a rational inference function exists. For example, define


(D if q, is not the lowest quality in D (M)
yjg(D) = 1 ifqj is the lowest quality inD


To see that (A5) holds, all we must do is show that J(D; ye) is the index of the
lowest quality in D. To see this, let qj be the lowest quality in D. Suppose a seller
has a higher quality, say k; that is, Pk > pi. Then a seller with quality k would get a
higher price by announcing D' = {qj rather than D under the function ye in (A8).
This shows that only seller i would find it optimal to choose the set D. Thus J(D;
ye) = {i} when q, is the worst quality in D.
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APPENDIX B


THE MONOPOLIST'S OPTIMAL WARRANTY UNDER ASYMMETRIC INFORMATION


We want to define an equilibrium policy for each possible product quality 7r.
That is, we want to define a function fp(Tr), w(rr)] which gives the policy which a
firm of type 7r would offer. Further, it is necessary to define an inference function
le(p, w) which states what a consumer thinks 7T is when he observes a particular
contract. Given a contract function [p(7r), w(nr)], we can define a policy set 8 =
{(p, w) I [p(ar), w(T)] = (p, w) for some7r}. Note that 8 need not be a very large set.
In particular, 7.e(p, w) must be defined for allp, w even those not in 8. Assume that
consumers know the distribution of possible ir's. Let G(7r) be the cumulative
distribution function of qualities. If consumers know that the equilibrium (as yet
undefined) is p('), w(.), then they can compute the set 8. If they observe a (p, w) f
8 they can make an inference about 7r as follows. They can compute the condi-
tional expectation of 7r given that 7r E {Tr I [p(Tr), w(nT)] = p, W} = Me(p, w).
However, if the consumer observes a (p, w)j8, then Me (p, w) is empty so another
definition must be given. When the consumer observes (p, w), he knows thatp, w
must be the best policy for the firm in the class of all feasible policies. Given a
7Te(-) function, a policy is feasible if V[7 (p, w), p, w] - i. Hence a firm of type 7r
will offer a policy (p, w) if and only if


R(7r, p, w) - R(r, fi, 0) for all (,6, 0) such that V[Ire(5, 0), fi, 0] _- -. (BI)


Hence, given 7re(.), the consumer knows that if(p, w) it 8 is observed, then 7r must
satisfy the above inequality. Let the set of r's which satisfy the above inequality
be given by M(p, w). Note that the inequality must also be true if (p, w) E 8. Hence
ve(p, w) is a rational inference function if, for all p, w:


w) [E{T I [r EM(p, iv)] and [7F EMe(P, w)]} if (p, w) E8


) E{ar [7rEM(p, w)]} if (pw)8.


Note that (p, w) will be in the equilibrium policy set if and only if (A I) is satisfied.
Hence we define 17e(p, w) to be a rational inference function if


7re(p, w) = Ear [[r E M(p, w)]}, for all (p, w). (B2)


From (BI), M(p, w) depends on the function 7re(") so that (B2) is a functional
equation in the mapping are(.). Define p(7r), w(7r) to be an equilibrium policy when,
for each 7r, (B 1) holds at [p(7-), w(Tr)] = (p, w); that is, p, w maximizes R (7r, p, w)
subject to V[are(p, w), p, w] I> i.


Before proving the existence of an equilibrium policy function and inference
function, we show that for any equilibrium inference function there will be only
one policy function; namely, full insurance.
Theorem 2. Assume that u(.) is strictly concave and G(.) is such that 7T = 0 and
7r = I have zero probability. If equilibrium policy and inference functions are(.)
exist, then p(ar) =pO4 and w(ar) = w0 , where those numbers are given in the text by
u(b, -pO) =_ i7andw 0 =b 1 b2 .
Proof.. Suppose (p, w) / (po, w0), we derive a contradiction. If (p, w) maximizes
R(7r, p, w) so that V(are, p, W) _ if, then it must be the case that


R(r, p, w) _ R(ar, pm', w0 ),
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since pO, w0 gives the consumer ii irrespective of 7re. It must also be the case that


E{[7ru(b1 - p) + (1 -'7r)u(b 2 - p + w)] IIr E M(p, w)} -- i. (B4)


Note that since u(') is strictly concave for each 7r, there is no (p, w) X (pO, w0)
such that (B3) holds and iru(b1 - p) + (1 - 7r)u(b2 - p + w) -- , since p ° , w ° is
Pareto optimal. Hence for all 7r such that (B3) holds, iru(b, - p) + (1 - 7r)u(b 2 - p
+ w) < i-. If 7r E M(p, w), then (B3) holds. Hence (B4) is impossible. Q.E.D.


It is easy to show that a rational inference function exists.
Theorem 3. Define ir(p, w) =- E[ir I R(ar, p, w) -- R(i', pO, w 0)], then ir(p, w) is a
rational inference function.
Proof: It must be shown that (B2) holds. We need only show that if R(r, p, w) >
R(7r, p ° , w), thenR(iTr,p, w) -- R(r,3, i ) for all (0, Y) satisfying V[rQ, 10),fi, iY]
-- ii. Equivalently, we must show that there is no (03, v ) such that R(7r, fi, ii)>


R(ir, pO, wo) and V[7rQ3, v), j, ] -- t. As in the proof of theorem 2, if there was
such a-, then E[iru(b1 -j) + (1 - 7r)u(b 2 -/f + vp ) IR(7t,/f, Y ) -- R(ir, po, w)]


> ii, but this implies that there exists some 7r such that 7ru(b, - j3) + (1 - ir)u(b2 -
j3 + P ) -i and R(ir, 3, v ) > R(ir, po, w 0), which contradicts the Pareto optimality
of p ° , wo. Q.E.D.
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Consumer Protection


Consumer Protection; community care facilities


Health and Safety Code § 1522.01 (new); Penal Code §§ 290, 290.4
(amended).
SB 295 (Peace); 1995 STAT. Ch. 840


Under existing law, community care facilities' are prohibited from operating
without a valid license or special permit issued by the State Department of Social
Services (Department).2 In addition, existing law requires the Department, before
issuing a license or special permit to any person or persons to operate or manage
a community care facility, to secure a copy of the applicant's criminal record for
the license or permit.3 Furthermore, the Department must secure a copy of the
criminal record of certain persons residing in, or having client contact at, the
facility, excluding clients of the facility


With the enactment of Chapter 840, any person required to be registered as
a sex offender must disclose this fact to the licensee of a community care facility


1. See CAL. HEALTH & SAFrrY CODE § 1502(a) (West Supp. 1995) (specifying that "community care
facility" means any facility, place, or building that is maintained and operated to provide nonmedical residential
care, day treatment, adult day care, or foster family agency services for children, adults, or children and adults,
including, but not limited to, the physically handicapped, mentally impaired, incompetent persons, and abused
or neglected children); id. (including the following as community care facilities: residential facilities, adult day
care facilities, therapeutic day services facilities, foster family agencies, foster family homes, small family
homes, social rehabilitation facilities, community treatment facilities, full-service adoption agencies,
noncustodial adoption agencies, and transitional shelter care facilities).


2. Id. § 1522(a) (West Supp. 1995).
3. Id.; see id. (explaining that the criminal record is used to determine if specified persons have been


convicted of a crime other than a minor traffic violation, or arrested for any crime specified in California Penal
Code §§ 245, 273.5, 273a(b), 290, or for any crime for which the Department cannot grant an exemption if the
person was convicted and the person has not been exonerated).


4. Id. § 1522(a), (b) (West Supp. 1995); see id. § 1522(b) (West Supp. 1995) (providing that criminal
convictions of the following persons will prevent the issuance of a license or special permit: (1) adults,
responsible for the administration of direct supervision of staff; (2) any person, other than a client, residing in
the facility; (3) any person who provides client assistance in dressing, grooming, bathing, or personal hygiene;
(4) any staff person or employee who has frequent and routine contact with the clients; (5) except for staff
members of social rehabilitation facilities serving minors with alcohol or drug abuse problems, certain staff
members of social rehabilitation facilities are exempt from fingerprinting requirements; (6) if the applicant is
a firm, partnership, association or corporation, the chief executive officer or other person serving in like
capacity; and (7) additional officers of the governing body of the applicant, or other persons with a financial
interest in the applicant); see also CAL. PENAL CODE § 245 (West Supp. 1995) (describing the crime of assault
with a deadly weapon or force likely to produce great bodily injury); id. § 273a(b) (West Supp. 1995)
(indicating that any person who under circumstances or conditions other than those likely to produce great
bodily harm or death, willfully causes or permits any child to become injured in such a situation that its person
or health is endangered, or inflicts unjustifiable pain or mental suffering on the child, or allows the child to
suffer while having care or custody over the child, is guilty of a misdemeanor); id. § 273.5(a) (West Supp.
1995) (setting forth penalties relating to willful infliction of corporal injury); id. § 290(a) (West Supp. 1995)
(setting forth the specific persons who are required to register as sex offenders).
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before becoming a client of that facility.5 Furthermore, any person who operates
a community care facility that accepts as a client a person who is required to be
registered as a sex offender must confirm or deny whether any client of the
facility is a registered sex offender to specific inquiring persons.6 The interested
person may also describe the physical characteristics of the client, and the facility
must disclose that client's name upon request, if the physical description matches
the client.7


Chapter 840 imposes certain prescribed criminal and civil penalties for per-
sons who use the information disclosed to commit a felony, misdemeanor, or for
certain other unauthorized acts.


5. CAL. HEALTH&SAFETY CODE § 1522.01(a) (enacted by Chapter 840); see id. (maintaining that a
community care facility client who fails to disclose to the licensee his or her status as a registered sex offender
will be guilty of a misdemeanor punishable under California Health and Safety Code § 1540(a)); Id. (indicating
further that the community care facility licensee will not be liable if the client who is required to register as a
sex offender fails to disclose this fact to the community care facility licensee; however, this immunity does not
apply if the community care facility licensee knew that the client was required to register as a sex offender):
see also id. § 1540(a) (West 1990) (declaring that any person who violates the community care facilities act,
or who willfully or repeatedly violates any rule or regulation set forth, is guilty of a misdemeanor and upon
conviction will be punished by a fine to not exceed $1000, or by imprisonment in the county jail for a period
not to exceed 180 days, or by both such fine and imprisonment).


6. Id. § 1522.01(b) (enacted by Chapter 840); see id. (setting forth that a person may inquire about
whether the facility has any registered sex offenders as clients if(1) the person is the parent, family member,
or guardian of a child residing within a one-mile radius of the facility; (2) the person occupies a personal
residence within a one-mile radius of the facility; (3) the person operates a business within a one-mile radius
ofthe facility; (4) the person is currently a client within the facility or a family member of a client within the
facility; (5) the person is applying for placement in the facility, or placement of a family member in the facility;
(6) the person is arranging for a client to be placed in the facility; or (7) the person is a law enforcement
officer).


7. Id. § 1522.01(b) (enacted by Chapter 840); see id. (indicating that the facility must also provide the
requesting party with the 900 telephone number maintained by the department of justice pursuant to California
Penal Code § 290.4); CAL. PENAL CODE § 290.4(a)(1) (amended by Chapter 840) (implementing the
information gathering requirements for specified offenses relating to sexual offenders).


8. CAL. HEALTH & SAFEry CODE § 1522.01(c)-(e) (enacted by Chapter 840); see id. § 1522.01(c)
(enacted by Chapter 840) (declaring that any person who uses information disclosed pursuant to California
Health and Safety Code § 1522.01 to commit a felony will be punished, in addition and consecutive to, any
other punishment, by a five year term of imprisonment in the state prison); id. § 1522.01(d) (enacted by
Chapter 840) (indicating that any person who uses information disclosed pursuant to California Health and
Safety Code § 1522.01 to commit a misdemeanor will be subject to, in addition to any other penalty or fine
imposed, a fine of not less than $500 and not more than $1000); id. § 1522.01(e) (enacted by Chapter 840)
(asserting that except as authorized under another provision of law, or to protect a child, use of any of the
disclosed information for the purpose of applying for, obtaining, or denying any of the following is prohibited:
(1) health insurance; (2) insurance; (3) loans; (4) credit; (5) employment; (6) education, scholarships, or
fellowships; (7) benefits, privileges, or services provided by any business establishment; and (8) housing or
accommodations); id. § 1522.01(0 (enacted by Chapter 840) (instructing that any use of information for
purposes oher than those provided by California Health and Safety Code § 1522.01(a), (b) will make the user
liable for the actual damages, and any amount that may be determined by a jury or a court sitting without a
jury, not exceeding three times the amount of actual damage, and not less than $250, and attorney's fees,
exemplary damages, or a civil penalty mot exceeding $25,000); id. § 1522.01(g) (enacted by Chapter 840)
(authorizing the Attorney General, any district attorney, city attorney, or any person aggrieved by the misuse
of that information, to bring a civil action in the appropriate court requesting preventive relief, including an
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Under existing law, persons who have been convicted of specific sex offenses
or other crimes committed as a result of sexual compulsion or for purposes of
sexual gratification are required to register with state and local police authorities
for the rest of their lives.9 In addition, existing law requires other persons to


application for a permanent or temporary injunction, restraining order, or other order against the person or
group of persons responsible for the pattern or practice of misuse, so long as there is reasonable cause to
believe that any person or group of persons is engaged in a pattern or practice of misuse of the disclosed
information under California Health and Safety Code § 1522.01); id. (stating further that the civil remedies are
independent of any other remedies or procedures that may be available to an aggrieved party under other
provisions of the law); id. § 1522.01(h) (enacted by Chapter 840) (setting forth that the civil and criminal
penalty money collected pursuant to California Health and Safety Code § 1522.01 shall be transferred to the
Community Care Licensing Division of the State Department of Social Services, upon appropriation by the
Legislature).


9. CAL. PENAL CODE § 290(a)(1) (amended by Chapter 840); see id. (requiring specific sex offenders
to register with respective peace officers of the offender's area of domicile); id. § 290(a)(2) (amended by
Chapter 840) (listing the specific criminal violations that trigger the registration requirement); see also id. §
207(b) (West Supp. 1995) (setting forth the definition of "kidnapping"); id. § 208(d) (West Supp. 1995)
(indicating that kidnapping is punishable by imprisonment in the state prison for 5, 8, or 11 years if the person
is kidnapped with the intent to commit rape, oral copulation, sodomy, or rape by instrument); id. § 220 (West
1988) (stating that every person who assaults another with intent to commit mayhem, rape, sodomy, oral
copulation, or any violation of California Penal Code §§ 264.1,288, or 289 is punishable by imprisonment in
the state prison for 2, 4, or 6 years); id. § 243.4 (West 1988) (describing the crime of sexual battery); id. §
261(aXl)-(4), (6) (West Supp. 1995) (setting forth the crime of rape and relevant punishment); id. § 262(a)(1)
(West Supp. 1995) (defining "spousal rape" and the accomplishment of such by use of force, violence, menace,
duress, or fear of immediate and unlawful bodily injury on the person or another); id. § 264.1 (West Supp.
1995) (describing the crime of rape or penetration of the genital or anal openings by foreign object); id. § 266
(West 1988) (providing the crime of inveiglement or enticement of an unmarried female under 18 years of age
for purposes of prostitution); id. § 266c (West Supp. 1995) (specifying that the crime of unlawful sexual
intercourse occurs where consent is procured by a false or fraudulent representation with intent to create fear);
id. § 266j (West 1988) (setting forth the crime of procurement of a child under 16 years of age for lewd or
lascivious acts); id. § 267 (West 1988) (establishing the crime of abduction of a person under 18 years of age
for the purpose of prostitution); id. § 272 (West Supp. 1995) (asserting that causing, encouraging, or
contributing to delinquency of persons under 18 years is a crime); id. § 285 (West 1988) (describing the crime
of incest); id. § 286 (West Supp. 1995) (defining the crime of sodomy and its punishment); id. § 288 (West
Supp. 1995) (setting forth the crime of lewd or lascivious acts with a child under age 14); id. § 288(a) (West
Supp. 1995) (discussing the crime of committing lewd or lascivious acts with a child under age of 14 and its
relevant punishment); id. (describing the crime of oral copulation); id. § 288.2(a) (West Supp. 1995) (defining
the crime of sending harmful matter with intent to seduce a minor); id. § 288.5(a) (West Supp. 1995) (creating
the crime of continuous sexual abuse of a child); id. § 289(a) (West Supp. 1995) (establishing the provision
relating to penetration of genital or anal openings by foreign or unknown objects and its relevant punishment);
id. § 290(aX2)(B) (West Supp. 1995) (providing that any person who since July 1, 1944, has been or hereafter
is released, discharged, or paroled from a penal institution where he or she was confined because of the
commission or attempted commission of one of the offenses described in California Penal Code § 290(a)(2XA)
must register as a sex offender); id. § 290(a)(2XC) (West Supp. 1995) (insisting that any person who since July
1, 1944 has been or hereafter is determined to be a mentally disordered sex offender must register as a sex
offender); id. § 290(a)(2)(D) (West Supp. 1995) (requiring any person who since July 1, 1944, has been or is
hereafter convicted in any other court, including any federal or military court, of any offense which, if
committed or attempted in this state would have been punishable as one or more of the offenses described in
California Penal Code § 290(a)(2)(A) must register as a sex offender); id. § 290(a)(2)(E) (West Supp. 1995)
(stating that any court can order a person to register as a sex offender for an offense not listed, if the court finds
at the time of the conviction that the person committed the offense as a result of sexual compulsion or for the
purposes of sexual gratification); id. § 311.2(b)-(d) (West Supp. 1995) (setting forth the punishment for sending
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register as sex offenders, including but not limited to, those who have been
released from penal institutions where the persons were confined because of the
commission or attempted commission of specified offenses." Existing law
authorizes the Department of Justice to operate a "900" telephone number for
members of the public to call and inquire whether a named individual is a
registered sex offender."t In addition, existing law prohibits the use of this
information other than for described purposes. 12


With respect to the list of authorized uses of registered sex offender
information, Chapter 840 authorizes disclosures to persons inquiring as to
whether any clients of community care facilities are registered sex offenders. 3


or bringing into the state for sale or distribution, printing, exhibiting, distributing, exchanging or possessing
within the state any matter depicting sexual conduct by a minor); id. § 311.3 (West Supp. 1995) (imposing
punishment for sexual exploitation of a child); id. § 311.4 (West Supp. 1995) (noting the punishment for
employment or use of a minor to perform prohibited acts); id. § 311.10 (West 1988) (providing the crime and
punishment for advertising for sale or distribution obscene matter depicting a person under the age of 18 years
engaging in or simulating sexual conduct); id. § 311.11 (a) (West Supp. 1995) (listing the crime and punishment
for possession or control of matter depicting a minor engaging or simulating sexual conduct); id. § 314(1), (2)
(West 1988) (describing the crime and punishment for lewd or obscene conduct and indecent exposure); Id.
§ 647.6 (West 1988) (stating that annoying or molesting a child under 18 years of age is a crime and listing
the relevant punishment); id. § 647(d) (West Supp. 1995) (explaining that it is a crime to loiter in or about any
toilet open to the public for the purpose of engaging in or soliciting any lewd or lascivious or unlawful acts).


10. Id. § 290(a)(2)(B) (amended by Chapter 840); see id. (providing that any person who since July 1,
1944, has been or hereafter is released, discharged, or paroled from a penal institution where he or she was
confined because of the commission or attempted commission of one of the offenses described in California
Penal Code § 290(a)(2)(A) must register as a sex offender); id. § 290(a)(2)(C) (amended by Chapter 840)
(mandating that any person who since July 1, 1994 has been or hereafter is determined to be a mentally
disordered sex offender must register as a sex offender); id. § 290(a)(2)(D) (amended by Chapter 840)
(requiring any person who since July 1, 1944, has been or is hereafter convicted in any other court, including
any federal or military court, of any offense which, if committed or attempted in this state would have been
punishable as one or more of the offenses described in California Penal Code § 290(a)(2)(A) to register as a
sex offender); id. § 290(a)(2)(E) (amended by Chapter 840) (declaring that any court can order a person to
register as a sex offender for an offense not listed, if the court finds at the time of the conviction that the person
committed the offense as a result of sexual compulsion or for the purposes of sexual gratification).


11. Id. § 290.4(a)(3) (amended by Chapter 840); see id. § 290.4(a)(1) (amended by Chapter 840)
(requiring the Department of Justice to continually compile information regarding any person required to
register under California Penal Code § 290 for a conviction of specified crimes); see also id. § 290.4(a)(1)
(amended by Chapter 840) (indicating that the requirement to register will not apply to a person whose duty
to register has been terminated pursuant to California Penal Code § 290(d)(6), (7), or to a person who has been
relieved of his or her duty to register under California Penal Code § 290.5); id. § 290(d)(6) (amended by
Chapter 840) (noting that when a person has his or her record sealed all records will be destroyed); id. § 290.5
(West 1988) (providing that a person may initiate a proceeding to have his or her duty to register obviated once
they obtain a certificate of rehabilitation).


12. id. § 290.4(f)(1) (amended by Chapter 840); see id. (authorizing the use of the information only to
protect a child at risk); id. § 290.4(0(2) (amended by Chapter 840) (isting the prohibited uses of the disclosed
information for such purposes as the following: (1) health insurance; (2) insurance; (3) loans; (4) credit; (5)
employment; (6) education, scholarships, or fellowships; (7) housing or accommodations; (8) benefits,
privileges, or services provided by any business establishment).


13. Id. § 290.4(f)(1)(B) (amended by Chapter 840); see id. (setting forth the authorized uses of tho
disclosed information as including, but not limited to the following: (1) a person in a position of authority or
special trust who by reason of that position is able to exercise undue influence over a minor; a position of
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COMMENT


Chapter 840 was enacted to authorize the disclosure to any inquiring party
that a registered sex offender resides in a community care facility.14 Supporters
of Chapter 840 argue that it will provide necessary information to the public in
order to protect families and children.'5


However, the registration system being used in California is nearly fifty years
old and up to seventy-five percent of the registered sex offender addresses are
outdated.' 6 Furthermore, the registration system is based on the integrity of the
criminals and the ability of law enforcement agencies to keep up with the
registration process.' 7


Opponents of Chapter 840 suggest that the disclosure of registered sex


authority includes, but is not limited to, a natural parent, adoptive parent, stepparent, foster parent, relative,
household member, adult youth leader, recreational director who is an adult, adult athletic manager, adult
coach, teacher, counselor, religious leader doctor, or employer, (2) a person possessing a license or holding
an employment or volunteer position with supervisory or disciplinary power over a minor or any person under
his or her care; (3) a person who supervises a slumber party; or (4) a babysitter); cf. LA. REV. STAT. ANN. §
546A (West Supp. 1995) (providing that criminal justice agencies are authorized to release relevant and
necessary information regarding sex offenders to the public when the release of the information is necessary
for public protection); WAsH. REV. CODE ANN. § 4.24.550(1) (West Supp. 1995) (maintaining that public
agencies are authorized to release relevant and necessary information regarding sex offenders to the public
when the release of the information is necessary for public protection).


14. SENATE FLOOR, COMMrFTEE ANALYSIS OF SB 295, at 2 (May 11, 1995); see Lisa Petrillo,
Molestation Incidents Galvanize Parents 300 Attend Meeting to Ask Police and Schools About Safety, SAN
DIEO UNION-TRIB., Feb. 16, 1995, at B2 (suggesting that if school districts had the name and description of


sex offenders, and if the school districts worked with local police, the children would be ensured of being safer
at the schools); id. (reporting that there are 66,000 registered sex offenders living in California, but 75% of the
addresses are outdated). See generally Julia A. Houston, Note, Sex Offender Registration Acts: An Added
Dimension to the War on Crime, 28 GA. L. REV. 729, 746 (1995) (noting that without notifying the public of


sex offenders, the registration programs are only reactive rather than proactive).
15. SENATE FLOOR, COMMrrrEE ANALYSIS OF SB 295, at 3 (May 11, 1995); see id. (noting that one


supporter fears that stares from sex offenders towards children across the street may lead to an abduction, a
molestation, or even a murder); Houston, supra note 14, at 732 (citing reports that indicate sex offenders have
the highest rates of recidivism of any group of criminals; also, the average rapist has been charged with more
than three sex crimes and the average child molester with more than four sex crimes). See generally Beth
Daley, Should Homes of Sex Convicts Be Published? Debate Rages, BosToN GLOBE, Mar. 26, 1995, at I
(reporting that a mother found out that a convicted sex offender had been living on her street for six years, but
the mother took comfort in knowing where the convict lives); Neil Gonzales, Residents Want Sex Offenders
to Be Removed, SEATrLE TIMs, Mar. 3, 1995, at B2 (discussing a neighborhood association which questioned
the safety of placing five former sex offenders in a homeless shelter that is near a middle school, several day
care centers, and other services for children; the residents want the sex offenders removed from the shelter).


16. See Petrillo, supra note 14 (commenting that authorities do not know where most of California's
registered sex offenders live, and the whole registration system is based on the honesty of the criminals to
update their residences).


17. See Houston, supra note 14, at 732-33 (discussing the fact that only 50% of sex offenders in the


United States have registered).
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offenders could lead to harassment and vigilantism. 8 In addition, opponents
question the value of sharing information regarding former sex offenders. 9


Tad A. Devlin


Consumer Protection; credit cards and identification


Civil Code §§ 1725, 1747.8 (amended).
AB 1316 (Bustamante); 1995 STAT. Ch. 458


Existing law prohibits any retailer' accepting a negotiable instrument2 as
payment for goods and services from requiring, as a condition of acceptance, that
the person paying with the negotiable instrument provide a credit card 3 as a means


18. SENATE COMMITTEE ON CRIMINAL PROCEDURE, ComMrrm ANALYSIS OF SB 295, at 5 (Apr. 4,
1995); see id. (stating that in January of 1995, two men in New Jersey broke into a home and battered a man
they incorrectly believed was a sex offender); Michelle Pia Jerusalem, Note, A Framework for Post-Sentence
Sex Offender Legislation: Perspectives on Prevention, Registration, and the Public's "Right" to Know, 48
VAND. L. REV. 219,247-48 (1995) (discussing case studies that suggest that public awareness of sex offenders
creates an environment of fear and panic, and promotes a desire for retribution); id. (reporting that in
Washington, a community learned of a dangerous sex offender, and the parties reacted by making threatening
phone calls to the man's house, and the man was forced to remain in his home and thus could not find
employment); Barry Meier, 'Sexual Predators' Finding Sentence May Last Past Jail, N.Y. TIMES, Feb. 27,
1995, at 2 (noting that in 1993, an unidentified person in Washington burned down the house where a released
rapist planned to live; however, since town meetings are now held so that outraged residents can address
community issues, episodes of vigilantism have decreased); Joseph Perkins, Return to Frontier Justice Is an
Available Last Resort, ROCKY MTN. NEws, Feb. 15, 1995, at 36A (noting that vigilantism is an inevitable
consequence when those charged with upholding the law fail to protect the public from those who prey upon
them); id. (discussing Ellie Nesler and her murder of the man who was accused of sexually assaulting her six-
year-old son; Ellie Nesler said the man had only received minimal punishment for his crime against her son,
so she shot him).


19. SENATE FLOOR, CoMMrrEE ANALYSIS OF SB 295, at 3 (May 11, 1995); see Petrillo, supra note 14
(reporting that even if a person is labeled as a pervert, the community cannot make him or her wear a placard
declaring to all that he or she is a sex offender).


1. See CAL. Civ. CODE § 1747.02(e) (West Supp. 1995) (defining "retailer" as every person other than
a card issuer who furnishes money, goods, services, or anything else of value when presented with a credit card
by a cardholder); id. (defining further that a "retailer" does not include the state, a county, city, or any other
public agency).


2. See CAL. COM. CODE § 3104(a) (West Supp. 1995) (defining "negotiable instrument" as an
unconditional promise or order to pay a fixed amount of money, with or without interest or other charges if
it: (1) is payable to the bearer at the time it is issued or first comes into possession of a holder, (2) is payable
on demand or at a definite time, and (3) does not state any other prerequisite for payment by the person
promising or ordering payment).


3. See CAL. CIV. CODE § 1747.02(a) (West Supp. 1995) (defining "credit card" as any card, plate,
coupon book, or other single credit device existing for the purpose of obtaining money, property, labor, or
services on credit).
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of identification, and from recording the credit card number.4 Existing law does
permit the retailer to require a purchaser to produce other reasonable forms of
identification, such as a driver's license or a California state identification card,
as a condition of acceptance of the negotiable instrument.5


Chapter 458 establishes that where one of these forms of identification is not
available, this identification requirement may be satisfied by another form of
photo identification.6


Existing law also prohibits any retailer who accepts credit cards from
requesting or requiring and recording personal identification information7 con-
cerning the cardholder as a condition of acceptance of the credit card.! Existing


4. Id. § 1725(a)(1), (3) (amended by Chapter 458); see id. § 1725(a)(2) (amended by Chapter 458)
(stating that a retailer may not, as a condition of acceptance, require the person paying with a negotiable
instrument to sign a statement agreeing to allow the credit card to be charged to cover the negotiable instrument
if returned as insufficient); id. § 1725(a)(4) (amended by Chapter 458) (stating further that a retailer may not
contact a credit card issuer to determine if the amount of any credit available to the person will cover the
amount of the negotiable instrument); id. § 1725(c)(2) (amended by Chapter 458) (stating that an exception
is established for retailers to request, but not to require, a purchaser to voluntarily display a credit card as proof
of creditworthiness, providing that the only information concerning the credit card which is recorded is the type
of credit card displayed, the issuer of the card, and the expiration date of the card); see also id. § 1725(e)
(amended by Chapter 458) (stating that the punishment for violations of this section are subject to a civil
penalty not to exceed $250 for the first violation, and to a civil penalty not to exceed $1000 for the second, and
subsequent violations); Kathleen Pender, Credit Car4 Check Laws to Take Effect, S.F. CHRON., Dec. 31, 1990,
at BI (stating that small retailers are upset and anxious over the possible losses which may occur through
accepting checks with no secondary method of insuring payment, while large retailers, who can afford
sophisticated check and credit card authorization procedures, are less worried about the changes); cf. MAss.
GEN. LAws ANN. ch. 93, § 105(b)(1) (West Supp. 1995) (stating that no retailer accepting a check in any
business or commercial transaction as payment for goods or services can require, as a condition of acceptance
of such check, that the person provide a credit card or any other personal identification information, other than
a name, address, driver's license number and telephone number); NEv. REV. STAT. ANN. § 597.940(1) (Michie
1993) (instructing that a business cannot, without the customer's consent, record the customer's credit card
number on the customer's check as a condition of accepting that check); PA. STAT. ANN. tit. 69, § 2602(b)
(1994) (declaring that no person can, as a condition of acceptance of a check for the purchase of goods or
services, require the person presenting the check to produce a credit card number); TENN. CODE ANN. § 47-22-
104(b) (Special Pamphlet 1994) (prohibiting anyone from requiring, as a means of identification, production
of a credit card number for recordation in connection with the acceptance of a check).


5. CAL. CIV. CODE § 1725(cXl) (amended by Chapter 458).
6. Id.; see also Telephone Interview with Julie Hoffman, Legislative Consultant to Assemblymember


Cruz Bustamante on AB 1316 (July 6, 1995) (notes on file with the Pacific Law Journal) (noting that the other
forms of photo identification usually accepted by retailers are U.S. passports, military identification, or resident
alien registration cards).


7. See CAL. CIv. CODE § 1747.8(b) (amended by Chapter 458) (defining "personal identification
information" as any information concerning the cardholder, other than the information on the credit card, and
including, but not limited to, the cardholder's address and telephone number).


8. Id. § 1747.8(a)(1), (2) (amended by Chapter 458); see id. § 1747.8(c) (amended by Chapter 458)
(stating that retailers may request additional personal information when (1) the credit card is being used as a
deposit to secure payment in the event of default, loss, or damage; (2) transacting cash advances; (3) the retailer
is contractually obligated to provide personal identification information to complete the credit card transaction;
or (4) personal identification information is required for special purposes related to the credit card transaction,
like information for shipping or installation of purchased merchandise); id. § 1747.8(e) (amended by Chapter
458) (detailing the punishments for any violation of this section as $250 for the first violation, and $1000 for
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law does allow for a retailer to require a purchaser to produce other reasonable
forms of identification, which may include a driver's license or a California state
identification, as a condition of acceptance of the credit card?


Chapter 458 provides that where one of these forms of identification is not
available, this identification requirement may be satisfied by another form of
photo identification.' ° Chapter 458 does allow for the recording of a cardholder's
license or identification number when the cardholder does not make the credit
card available and purchases goods with only the credit card number." Chapter
458 exempts from these requirements any retailers required under federal law to
collect and record personal information concerning customers purchasing certain
goods with a credit card. 2


COMMENT


Chapter 458 clarifies existing law by allowing retailers to request other forms
of photo identification if the customer does not have a driver's license or a
California state identification card. 3


The primary reason behind existing law is to further enhance protections to
consumer privacy laws.' 4 The first problem existing law attempted to prevent is
that faced with the increased use of computers; specific personal information
about a consumer's spending habits are being made available to anyone willing


any subsequent violation); cf. KAN. STAT. ANN. § 50-669(a) (1994) (stating that no retailer can require
additional personal identification information to complete credit card transactions); MASS. GEN. LAWS AmN.


ch. 93, § 105(a) (West Supp. 1995) (instructing that no retailer can write, or cause to be written, personal
identification information of a customer using a credit card on a credit card transaction form); NEV. REV. STAT.
ANN. § 597.940(2) (Michie 1993) (clarifying that no business can, without the customer's consent, record the


customer's telephone number on the credit card sales slip as a condition of accepting the credit card); PA. STAT.
ANN. tit. 69, § 2602(a) (1994) (asserting the general rule that no retailer may require additional personal
identification information from credit card purchasers as a condition to accept the credit card).


9. CAL. CIV. CODE § 1747.8(d) (amended by Chapter 458).
10. Id.; see Telephone Interview with Julie Hoffman, supra note 6.
11. CAL. CIV. CODE § 1747.8(d) (amended by Chapter 458); see Telephone Interview with Julie


Hoffman, supra note 6 (stating that retailers need a method for insuring the identification of their customers


when the customer wishes to purchase merchandise, yet does not have the credit card in their possession); Id.
(suggesting further that the credit cards affected by AB 1316 in this section are primarily retail store credit


cards, as major credit cards, like Visa and Mastercard, do not allow cardholders to use the card unless they have
it in their possession).


12. CAL. CtV. CODE § 1747.8(cX3) (amended by Chapter 458); see ASSEamLY FLOOR, COMMrrrEE


ANALYSIS OF AB 1316, at 2-3 (July 30, 1995) (stating that federal law requires the recordation of personal
information when consumers buy goods that emit radiation, such as microwaves and certain computer
equipment).


13. ASSE BLYJuDIcARYCOMMrrrmEEOMMTr, EEANALYSiS OFAB 1316, at 2 (May 10, 1995); see


id. (declaring that the sponsor of AB 1316, the California Retailers Association, believes that the bill is an
attempt to conform the law to common business practices and remove potential statutory traps for the unwary),


14. SENATEJUDIciARYCOMMITEE,COMMI'rEEANALYSIS OFAB 1316, at 3 (June 20, 1995); see Id.
(stating that consumer privacy was the reason for the enactment of the original legislation which created
California's credit card protection laws).
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to pay credit reporting agencies for it. 5 Second, existing law has attempted to
prevent acts of harassment and violence from being committed by malicious store
clerks upon consumers after they obtain customers' phone numbers and addresses
from credit card transaction forms. 16


While existing laws have been enacted to protect the consumer, the primary
purpose of Chapter 458 is to protect retailers by allowing them to require cus-
tomers to provide another form of photo identification when a driver's license or
a California state identification is not available. 7 For example, in the four years
since section 1747.8 of the California Civil Code was enacted, there have been
twelve civil actions filed in state courts against retailers who requested some other
form of identification as a condition of acceptance of a credit card. 18 The first law
suit was brought by the Orange County district attorney against Silo, and has
since been settled.'9 The remaining lawsuits were brought as class action suits by
private litigants, and four of these suits, against Mervyns, Lemers, Montgomery
Ward, and Miller's Outpost, have been settled.20 The remaining class action law
suits are still pending against such business as Circuit City, Casual Comer, Zales,
Mrs. Gooch's, Mobil Oil, Unocal, and Robinsons-May.2' With the passage of
Chapter 458, retailers will now be able to request another form of identification,
and thus prevent both future lawsuits of this type, as well as protect retailers from
possible losses.'


Ralph J. Barry


15. Id.; see Albert B. Crenshaw, Policies Put Consumers in Credit Card Catch-22; Customers Find
Themselves on Merchant's Marketing Lists After Complying with Demands to Produce More than a Driver's
License, L.A. TIMES, Nov. 28, 1989, at D7 (stating that some merchants use information recorded on credit card
transaction forms to build marketing lists for mail and phone solicitations).


16. SENATE JUDICIARY CoMMrrrEE, CoMMrrrEE ANALYSTS oFAB 1316, at 3 (June 20, 1995).
17. ASSEMBLYJUDICIARYCOMMITrEE, COMMITTEE ANALYSIS OFAB 1316, at 2 (May 10, 1995).
18. SENATE JUDICIARY COMMrTEE, COMMITrEEANALYSISOFAB 1316, at 3 (June20, 1995).
19. Id. at 3; see Anna Cekola, Silo to Pay Penalty in Credit Card Settlement, L.A. TIMES, Apr. 20, 1994,


at B9 (reporting that Silo had agreed to a settlement in which they will pay a civil penalty of $100,000 and
agree to follow the terms of a statewide injunction prohibiting retailers from requesting or requiring personal
identification information when using credit cards).


20. SENATE JUDICIARY COMMITTEE, COMMITrEE ANALYSIS OF AB 1316, at 3 (June 20, 1995); see
Mervyn's Sued Over Privacy Law, S.F. CHRON., June 27, 199 1, at C2 (reporting that a class action suit had
been filed against Mervyn's for requiring customers to provide their phone numbers when making purchases
with a credit cards).


21. SENATEJDICIARYCOMMrrrEE, COMM1TEEANALYSIS OFAB 1316, at 3 (June 20, 1995); see Mimi
Ko, Judge Rejects Settlement in Customer Mailing-List Case, L.A. TIMES, May 18, 1995, at B3 (reporting that
Zales had bought 36,000 illegally obtained credit card holders names, addresses, and phone numbers, which
were then added to the company's own mailing lists); id. (asserting that the judge refused a settlement offer
of $155,000 because the only parties to gain were the three law firms representing the parties to the class action
suit).


22. Telephone Interview with Julie Hoffman, supra note 6; see id. (contending that the primary purpose
of AB 1316 is to further protect retailers by allowing them to request another form of identification in certain
circumstances, and also to limit the possible lawsuits that can be brought against retailers).


Selected 1995 Legislation







Consumer Protection


Consumer Protection; gender price discrimination


Civil Code § 51.6 (new).
AB 1100 (Speier); 1995 STAT. Ch. 866


Under existing law, the Unruh Civil Rights Act (UCRA) entitles all persons
regardless of sex, race, color, religion, ancestry, national origin, or disability to
the full and equal accommodations, advantages, facilities, privileges, or services
of any business establishment!1 Existing law further provides various remedies
for violations of the UCRA. 2


1. CAL. Civ. CODE § 51 (West Supp. 1995); see id. (establishing the provisions of the Unruh Civil
Rights Act); id. (providing that the UCRA will not require any construction, alteration, repair, or modification
to a new or existing structure); id. (specifying that the UCRA will not confer on a person any right or privilege
which is available to persons of each sex, color, race, religion, ancestry, national origin, or disability); see also
Vaugn v. Hugo Neu Proler Int'l, 223 Cal. App. 3d 1612, 1617, 273 Cal. Rptr. 426,428 (1990) (observing that
the rights protected under the UCRA are not limited to any specific protected classes and, thus, extend to all
persons as individuals); 2 B.E. WrrKiN, SumMARY OF CALIFoRNIA LAW, Constitutional Law § 748 (2d cd.
Supp. 1995) (noting that the UCRA was amended in 1992 in order to strengthen the protection available to
persons with disabilities). Compare Marina Point, Ltd. v. Wolfson, 30 Cal. 3d 721,732, 640 P.2d 115, 121,
180 Cal. Rptr. 496,503 (1982) (providing that the language and history of the UCRA reveal the Legislature's
intent to prohibit all arbitrary discrimination by business establishments) with Steven B. Arbuss, Comment,
The Unruh Civil Rights Act: An Uncertain Guarantee, 31 UCLA L. REv. 443, 470-71 (1983) (arguing that the
UCRA was not drafted in a manner broad enough to accommodate society's changing views of equality
because its application is limited only to business establishments).


2. CAL CIv. CODE § 52 (a)-(f) (West Supp. 1995); see id. § 52(a) (West Supp. 1995) (establishing the
ceiling on damages as actual damages plus an amount, determined by a jury or a court sitting without a jury,
of at least $1000 and up to a maximum of three times actual damages, plus attorney fees); id. § 52(b) (West
Supp. 1995) (declaring that a person who violates another person's right to be free from violence or
intimidation by threat of violence because of his or her actual or perceived race, color, religion, ancestry,
national origin, political affiliation, sex, sexual orientation, age, disability, or position in a labor dispute is
liable for actual damages, in addition to (1) exemplary damages, (2) $25,000 civil penalty award, and (3)
attorney-fees); id. § 52(c) (West Supp. 1995) (providing that the Attorney General, any district attorney, city
attorney, or aggrieved person may file a civil action against persons engaged in gender-based pricing by filing
a complaint containing the following: (1) the signature of the officer, his or her agent, or the person aggrieved,
(2) the relevant facts, and (3) a request for relief, including injunctive relief, a restraining order, or any other
order the complainant deems necessary); id. § 52(d) (West Supp. 1995) (allowing the State of California to
intervene in any action which seeks relief from the denial of equal protection under the Fourteenth Amendment
to the United States Constitution); id. § 52(e) (West Supp. 1995) (establishing that any actions available to an
aggrieved party pursuant to California Civil Code § 52 are independent of any other remedies or procedures);
i. § 52(f) (West Supp. 1995) (allowing certain claimants to also file a verified complaint with the Department
of Fair Employment and Housing); id. § 52(h) (West Supp. 1995) (defining "actual damages" as special and
general damages); see also Midpeninsula Citizens for Fair Hous. v. Westwood Investors, 221 Cal. App. 3d
1377, 1386,271 Cal. Rptr. 99, 104 (1990) (noting that an aggrieved person pursuant to California Civil Code
§ 52 refers to the actual victim of the discriminatory acts); Winchell v. English, 62 Cal. App. 3d 125, 128-30,
133 Cal. Rptr. 20, 21-22 (1976) (holding that the language of California Civil Code § 52(d) prohibiting
discrimination "on account of" color was sufficiently broad to allow a cause of action to stand where a white
plaintiff alleged that he was discriminated against because of his association with blacks). See generally W.
David Corrick, Review of Selected 1992 California Legislation, 24 PAC. LJ. 591,905-07 (discussing the effect
of the UCRA on employment opportunities).
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Chapter 866 prohibits any business establishment from discriminating with
respect to the price charged for services because of a person's gender.3 Chapter
866 authorizes the same remedies as are generally available for violations of the
UCRA.4 However, health service plans and insurance rating practices are not
covered under Chapter 866.5


COMMENT


Chapter 866, known as the Gender Tax Repeal Act of 1995, prohibits pricing
schemes based solely on a customer's gender.6 Additionally, the Equal Protection
Clause of the Constitution7 guards against gender classifications which disad-


3. CAL. CIV. CODE § 51.6(b) (enacted by Chapter 866); see id. § 51.6(c) (enacted by Chapter 866)
(providing that price differences based on the amount of time, difficulty, and cost of the service are not
violative of the UCRA); cf IDAHO CODE § 48-202(e) (1977) (establishing that it is unlawful for any person
participating in commerce, either directly or indirectly, to practice discriminatory pricing among different
purchasers of commodities of similar grade and quality); ILL. ANN. STAT. ch. 775, para. 511-102(A) (Smith-
Hurd 1993) (securing freedom from discrimination because of race, color, religion, sex, national origin,
ancestry, age, marital status, physical or mental handicap, or unfavorable discharge from military service in
employment opportunities, real estate transactions, access to financial credit, and availability of public
accommodations).


4. CAL. CIrv. CODE § 51.6(d) (enacted by Chapter 866); see id. (providing that any action brought
pursuant to this section is independent of any other remedy or procedure available to the injured party); see
also id. § 52 (West Supp. 1995) (specifying recourse against persons who violate the UCRA).


5. Id. § 51.6(e) (enacted by Chapter 866); see Telephone Interview with Elese Thurau, Senior
Consultant for California Assemblymember Jackie Speier on AB 1100 (June 22, 1995) (notes on file with the
Pacific Law Journal) (indicating that the sponsors of the bill wanted to avoid confronting the insurance
industry with the gender pricing issue at this time, opting to instead concentrate on attaining the same price for
similar services in other industries); see also Robert H. Jerry, II & Kyle B. Mansfield, Justifying Unisex
Insurance: Another Perspective, 34 AM. U. L. REV. 329, 341 (1985) (arguing that gender is an actuarialy sound
basis for classifying life insurance and annuity rates, and that in the absence of gender as a factor in the
classification of life insurance premiums, women would pay more for life insurance coverage and men would
pay less for life insurance coverage than they currently pay because differences in life expectancy and mortality
rates would no longer be considered). But see Stephen R. Ryan, Comment, The Elimination of Gender
Discrimination in Insurance Pricing: Does Automobile Insurance Rate Without Sex?, 61 NOTRE DAME L. REV.


748, 758-59 (1986) (arguing that because gender does not affect a person's driving ability, it is not a valid
predictor of risk, and thus, other factors explain the differences between the genders regarding insurable risks).


6. CAL. CtV. CODE § 51.6(a),(b) (enacted by Chapter 866); see ASSEMBLY FLOOR, COMMrrrEE
ANALYSIS OF AB 1100, at 2 (May 11, 1995) (noting that the gender tax is the additional amount women pay
for similar goods and services); see also Koire v. Metro Car Wash, 40 Cal. 3d 24, 39, 707 P.2d 195, 204, 219
Cal. Rptr. 133, 142 (1985) (holding that gender based "Ladies Day" and "Ladies Night" discount pricing
schemes violated the California Unruh Civil Rights Act); Easebe Enter., Inc. v. Alcoholic Beverage Control
Appeals Bd., 141 Cal. App. 3d 981, 983-85, 190 Cal. Rptr. 678, 679-80 (1983) (affirming administrative
hearing findings that a nightclub selling liquor, featuring male dancers and admitting only female patrons,
unlawfully discriminated against male customers). But see ASSEMBLY COMMrrrEE ON CONSUMER PROTECTION,
GOVERNMENTAL EFFICIENCY AND ECONOMIC DEVELOPMENT, COMMrTEE ANALYSIS OF AB 1100, at 2 (Apr.
18, 1995) (outlining the opponents' argument that AB 1100 is unnecessary because discriminatory gender
pricing is already incorporated under the Unruh Civil Rights Act prior to the enactment of Chapter 866).


7. U.S. CONST. amend. XIV, § 1.
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vantage women.' Gender-based pricing is most prevalent in the sale of services
related to haircuts, laundry, dry cleaning, and alterations. 9 The purpose of Chapter
866 is to repeal this gender tax.t'


J. Scott Alexander


Consumer Protection; "Lemon Law Buyback"-requirements regarding the
return and resale of vehicles


Civil Code § 1795.8 (repealed); §§ 1793.23, 1794.24 (new); § 1793.25
(amended); Vehicle Code § 11713.12 (new); § 4453 (amended).
AB 1381 (Speier); 1995 STAT. Ch. 503


Existing law provides for the Song-Beverly Consumer Warranty Act' which


8. See Michelle W. v. Ronald W., 39 Cal. 3d 354,364-65, 703 P.2d 88, 94,216 Cal. Rptr. 748, 754
(1985) (declaring that men and women may not receive disparate treatment when there is no substantial
relationship between the gender classification and an important governmental purpose); see also Craig v.
Boren, 429 U.S. 190, 197 (1976) (establishing that to withstand constitutional challenge, gender classification
must serve important governmental objectives and be substantially related to achieving those objective3). But
see Associated Gen'l Contractors v. City of San Francisco, 813 F. 2d 922,939 (9th Cir. 1987) (providing that
intermediate, or mid-level, review-classifications that serve important governmental objectives substantially
related to achieving those objectives--has proven to be an insufficient standard of review in individual cases
involving gender discrimination because of the Court's ad hoc factual inquiries); John Galotto, Comment. Strict
Scrutinyfor Gender, Via Croson, 93 COLuM. LAW REV. 508, 545 (1993) (arguing that the strict scrutiny
standard of judicial review should be applied to all forms of gender discrimination); see also Adarand v. Pena,
115 S. Ct. 2097,2111 (1995) (holding that the strict scrutiny standard of review is satisfied when an action
furthers a compelling governmental interest and is narrowly tailored to address this compelling government
interest).


9. ASSEMBLY COMMIT'EE ON CONSUMER PROTECTION, GOVERNMENTAL EFFICENCY AND ECONOMIC
DEvELOPMENT, COMMIrE ANALYSIS OF AB 1100, at 2 (Apr. 18, 1995); see ASSEMBLY FLOOR, COMMrTEE
ANALYSIS OF AB 1100, at 2 (May 11, 1995) (noting that gender-based pricing discrimination costs each woman
in California $1351 annually, or about $15 billion annually for all California women); see also ASSEMBLY
OFFICE OF RESEARCH, A Survey of Haircuts & Laundry Services in California (1994) (providing survey results
indicating that in California women pay on average $5 more than men for a basic haircut, $.58 more than men
for dry cleaning a suit, and $1.71 more than men per laundered shirt).


10. ASSEMBLY FLOOR, COMMrrrEE ANALYSIS OF AB 1100, at 2 (May 11, 1995); see id. (defining
gender tax as the additional amount women pay for comparable goods and services because of gender-based
pricing); Telephone Interview with Elese Thurau, supra note 5 (stating that the intent behind Chapter 866 is
to send a signal to all California women that the pricing of services based on gender is against the law);
ASSEMBLY COMMITEE ON CONsuMER PROTECTION, GOVERNMENTAL EFFICIENCY AND ECONOMIC


DEVELOPMENT, CoMMrrrEE ANALYSIS OF AB 1100, at 2 (Apr. 18, 1995) (stating that Chapter 866 addresses
the Governor's objections to a similar bill he vetoed in 1994 by (1) limiting AB 1100 to include only services,
not products; (2) amending the Unruh Civil Rights Act provisions instead of the California Business and
Professions Code; and (3) allowing differences in prices if based on differences in services provided).


1. See CAL. Clv. CODE §§ 1790-1795.8 (West 1985 & Supp. 1995) (setting forth the Song.Beverly
Consumer Warranty Act). See generally Jensen v. BMW of North America, Inc., 35 Cal. App. 4th 112, 121,
41 Cal. Rptr. 2d 295, 299 (1995) (citing Comments, Toward an End to Consumer Frustration-Making the
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offers protection for consumers against defective products.2 Under this Act, if a
manufacturer' or its representatives4 cannot service or repair a new motor vehicle5


Song-Beverly Consumer Warranty Act Work, 14 SANTA CLARA L. REv. 575, 580 (1974)) (explaining that the
California Legislature enacted the Song-Beverly Consumer Warranty Act in an attempt to curb exploitative
advertising of express warranties); id. at 123-24, 41 Cal. Rptr. 2d at 301 (reviewing the history of the Song-
Beverly Consumer Warranty Act, and concluding that the Legislature has been systematically expanding the
scope of the Act and closing the loopholes); Brown v. West Covina Toyota, 25 Cal. App. 4th 555, 561, 32 Cal.
Rptr. 2d 85, 89 (1994) (affirming interpretations of the Song-Beverly Act set forth in Kwan v. Mercedes-Benz
of North America, Inc. and Krieger v. Nick Alexander Imports, Inc.); Kwan v. Mercedes-Benz of North
America, Inc., 23 Cal. App. 4th 174, 184, 28 Cal. Rptr. 2d 371, 377 (1994) (finding that the Song-Beverly
Consumer Warranty Act is a remedial statute that is intended to protect consumers, and the statute should be
interpreted to benefit them); Krieger v. Nick Alexander Imports, Inc., 234 Cal. App. 3d 205, 213, 285 Cal.
Rptr. 717, 721-22 (1991) (finding that the Song-Beverly Consumer Warranty Act "regulates warranty terms,
imposes service and repair obligations on manufacturers, distributors, and retailers who make express
warranties, requires disclosure of specified information in express warranties, and broadens a buyer's remedies
to include costs, attorney's fees, and civil penalties"); id. at 213, 285 Cal. Rptr. at 722 (noting that the Song-
Beverly Consumer Warranty Act "supplements, rather than supersedes, the provisions of the California
Uniform Commercial Code"); People v. Custom Craft Carpets, Inc., 159 Cal. App. 3d 676, 682, 206 Cal. Rptr.
12, 16 (1984) (reasoning that the mere fact that the Song-Beverly Consumer Warranty Act is comprised of 38
sections, does not render an injunction vague).


2. CAL. CIv. CODE §§ 1790-1795.8 (West 1985 & Supp. 1995); see SENATE JUDICtARY COMMrrE,
CommrrTEE ANALYSTS OF AB 1381, at 3 (July 18,1995).


3. See CAL. CIV. CODE § 17910) (West Supp. 1995) (defining "manufacturer" as any individual,
partnership, corporation, association, or other legal relationship which manufactures, assembles, or produces
consumer goods).


4. See id. § 1791(e) (West Supp. 1995) (defining "distributor" as any individual, partnership,
corporation, association, or other legal relationship that stands between the manufacturer and the retail seller
in purchases, consignments, or contracts for sale of consumer goods); id. § 1791(i) (West Supp. 1995)
(defining "lessor" as a person who regularly leases consumer goods under a lease); id. § 1791 (1) (West Supp.
1995) (defining "retail seller," "seller," or "retailer" as any individual, partnership, corporation, association,
or other legal relationship that engages in the business of selling or leasing consumer goods to retail buyers).


5. See iti § 1793.22(e)(2) (West Supp. 1995) (defining "new motor vehicle" as a new vehicle that is
used or bought primarily for personal, family, or household purposes); id. (defining "new motor vehicle" to
include the chassis, the chassis cab, and that portion of a motor home devoted to its propulsion, but not
including any portion designed, used, or maintained primarily for human habitation); id. (including in the
definition of "new motor vehicle," a dealer-owned vehicle and a "demonstrator" or other motor vehicle sold
with a manufacturer's new car warranty, but not including motorcycles or motor vehicles which are not
registered under the Vehicle Code because they are to be operated or used exclusively off the highways); id.
(defining a "demonstrator" as a vehicle assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and type); see also id. § 1793.22(e)(3) (West
Supp. 1995) (defining "motor home" as a vehicular unit built on, or permanently attached to, a self-propelled
motor vehicle chassis, chassis cab, or van, which becomes an integral part of the completed vehicle); Jensen,
35 Cal. App. 4th at 119-26,41 Cal. Rptr. 2d at 298-303 (holding that a BMW with 7565 miles on the odometer
that was previously owned by the BMW Leasing Corporation, and was then leased to a customer with a new
car warranty, was to be included within the definition of new motor vehicle); id. at 123, 41 Cal. Rptr. at 300
(concluding that the plain language of Civil Code § 1793.22(e)(2) is sufficiently unambiguous, and it intends
that cars sold with the balance of a manufacturer's new car warranty are to be included within the definition
of new motor vehicle); id. (finding that the word "or" in § 1793.22(e)(2) C'... a 'demonstrator' or other motor
vehicle sold with a manufacturer's new car warranty.. .") was intended to demarcate two distinct categories
of new motor vehicles as long as such vehicles are sold with a manufacturer's new car warranty) (emphasis
added)).
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in conformance with the applicable express warranties 6 after a reasonable number
of attempts,7 the manufacturer must either promptly replace the vehicle or
promptly make restitution9 to the buyert" for the vehicle."


6. See CAL. Civ. CODE § 1791.2(a)(1) (West 1985) (defining "express warranty" to mean a written
statement arising out of a sale to a consumer of a consumer good pursuant to which a manufacturer, distributor,
or retailer undertakes to preserve or maintain the utility or performance of the consumer good or provide
compensation if there is a failure in utility or performance); id. § 1791.2(b) (West 1985) (stating that it is not
necessary to the creation of an express warranty that formal words such as "warrant" or "guarantee" be used,
but if such words are used then an express warranty is created); id. (explaining that an affirmation merely of
the value of the goods or a statement purporting to be merely an opinion or commendation of the goods does
not create a warranty); see also id. § 1791(a) (West Supp. 1995) (defining "consumer goods" as any new
product or part thereof that is used, bought, or leased for primarily personal, family, or household purposes,
except for clothing and consumables); id. § 1795.5(a) (West 1985) (stating that when a distributor or retail
seller makes an express warranty, that distributor or retail seller-not the original manufacturer, distributor,
or retail seller-has the obligation to maintain sufficient service and repair facilities within the state of
California in order to carry out the terms of the express warranty); Jensen, 35 Cal. App. 4th at 133, 41 Cal.
Rptr. 2d at 307 (affirming that the four-year statute of limitations of the Uniform Commercial Code applies
to the discretionary civil penalty in California Civil Code § 1794(c)); Krieger, 234 Cal. App. 3d at 213-14, 285
Cal. Rptr. at 722-23 (finding all of the following: (1) The Song-Beverly Consumer Warranty Act does not
expressly provide for a statute of limitations period; (2) the Legislature intended that the Act only supplement
the Uniform Commercial Code, and not supersede it; and (3) in following the rules of statutory construction,
the specific provision of the U.C.C. is controlling over the general provision of California Code of Civil
Procedure § 338(a)); id. at 215,285 Cal. Rptr. at 723 (concluding that the four-year statute of limitations period
provided for in § 2725 of the California U.C.C. applies to suits brought for breach of warranty under the Act).


7. See infra notes 14-15 and accompanying text.
8. See CAL. CIV. CODE § 1793.2(d)(2)(A) (West Supp. 1995) (explaining that if the vehicle is to be


replaced, the manufacturer must replace it with a substantially similar new motor vehicle); id. (requiring that
the replacement vehicle be accompanied by all express and implied warranties that normally accompany a new
motor vehicle of that specific kind); id. (mandating that the manufacturer also pay for, or to the buyer, the
amount of any sales or use tax, license fees, registration fees, and other official fees which the buyer is
obligated to pay in connection with the replacement, plus any incidental damages to which the buyer is entitled
under California Civil Code § 1794, including, but not limited to, reasonable repair, towing, and rental car costs
actually incurred by the buyer); id. § 1793.2(dX2)(C) (West Supp. 1995) (providing that when the manufacturer
replaces the new motor vehicle pursuant to California Civil Code § 1793.2(d)(2)(A), the buyer shall only be
liable to pay the manufacturer an amount directly attributable to use by the buyer of the replaced vehicle prior
to the time the buyer first delivered the vehicle to the manufacturer or distributor, or its authorized service and
repair facility for correction of the problem that gave rise to the nonconformity); see also id. § 1794 (West
Supp. 1995) (setting forth provisions governing actions by buyers, including measure of damage3, civil
penalties, costs and expenses, and attorney's fees).


9. See id. § 1793.2(d)(2)(B) (West Supp. 1995) (mandating that if restitution is to be made, the
manufacturer must make restitution in an amount that is equal to the actual price paid or payable by the buyer,
including charges for transportation and manufacturer-installed options, but excluding nonmanufacturer items
installed by a dealer or the buyer, and also including any collateral charges such as sales tax, licen,.e fees,
registration fees, and other official fees, plus incidental damages that the buyer is entitled to under California
Civil Code § 1794, including, but not limited to, reasonable repair, towing, and rental car costs actually
incurred by the buyer).


10. See id. § 1791(b) (West Supp. 1995) (defining "buyer" or "retail buyer" as any individual buying
consumer goods from a person engaged in the business of manufacturing, distributing, or selling consumer
goods at retail); id. (stating that as used in California Civil Code § 1791(b), "person" means any individual,
partnership, corporation, limited liability company, association, or other legal entity which engages in any of
these businesses); see also id. § 1791(a) (West Supp. 1995) (defining "consumer goods" as any new product
or part thereof that is used, bought, or leased for use primarily for personal, family, or household purposes),
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Existing law also provides for the Tanner Consumer Protection Act12 (Tanner
Act) which clarifies and expands lemon law protections available to consumers
under the Song-Beverly Consumer Warranty Act.t3 Under the Tanner Act it is
presumed 4 that a reasonable number of attempts 5 have been made to conform
a vehicle to a manufacturer's express warranty if, within one year or 12,000
miles, whichever occurs first, either of the following occur: (1) The manufacturer
or its agents have attempted to repair the same nonconformityW'6 at least four


In a number of states, lemon laws apply only to vehicles used for personal, family, or household purposes. See


LA. REV. STAT. ANN. § 51:1941(2)(a) (West 1987); MISS. CODE ANN. § 16-17-155(c) (1989); N.Y. GEN. Bus.


LAW § 198-a(a)(1) (McKinney Supp. 1995); N.D. CENT. CODE § 51-07-16 (1) (Supp. 1995); VA. CODE ANN.


§ 59.1-207.11 (Michie 1992); W. VA. CODE § 46A-6A-2(l) (1995). But see Results Real Estate, Inc. v. Lazy


Days R.V. Center, Inc., 505 So. 2d 587, 588, 589 (Fla. Dist. Ct. App. 1987) (holding that the remedies


provided for in Florida's lemon law are "available to all consumers of new motor vehicles," including


corporations). Many states have enacted lemon laws that protect both purchasers and lessees of new motor


vehicles. See ARK. CODE ANN. § 4-90-403 (4) (Michie Supp. 1993); CONN. GEN. STAT. § 42-179(a) (West


Supp. 1995); FLA. STAT. ANN. § 681.102 (4) (West Supp. 1995); LA. REV. STAT. ANN. § 1941(a), (c) (West


1987); N.Y. GEN. Bus. LAW § 198-a(l) (McKinney Supp. 1995); N.C. GEN. STAT. § 20-351.1 (Michie 1993);


N.D. CENT. CODE § 51-07-16 (1) (Supp. 1995); OHiO REV. CODE ANN.§ 1345.7 I(A) (Anderson 1993); TENN.


CODE ANN. § 55-24-201(1) (1993); WIS. STAT. ANN. § 218.015(b)(1),(4) (West 1994); Pertuset v. Ford Motor


Co., 645 N.E.2d 1329, 1331 (Ohio CL App. 1994) (holding that a "lessee" is a person under the definition of


"consumer," and a "lessee" may enforce any warranties that "consumers" may enforce).


11. CAL. CiV. CODE § 1793.2(d)(2) (West Supp. 1995); see id. (explaining that the buyer is free to


choose restitution instead of replacement, and that the buyer shall not be required to accept a replacement


vehicle); cf. ALASKA STAT. § 45.45.305 (1994); FLA. STAT. ANN. § 681.104(2)(a) (West Supp. 1995); MASS.


GEN. LAws ANN. ch. 90, § 7N1' (West 1989); MISS. CODE ANN. § 63-17-159(1) (1989); N.Y. GEN. Bus. LAW


§ 198-a(c)(1) (McKinney Supp. 1995); N.C. GEN STAT. § 20-351.3(h) (1993); OHiO REV. CODE ANN.


§ 1345.72(B) (Anderson 1993); PA. STAT. ANN. tit. 73, § 1955 (1993) (providing that the manufacturer must,


at the buyer's option, replace the vehicle, or refund the buyer's money). But cf. LA. REV. STAT. ANN. §


51:1944(A) (West 1987) (stating that the manufacturer may, at its option, replace the vehicle with a comparable


new vehicle, or accept the return of the vehicle and refund the full purchase price); W. VA. CODE § 46A-6A-


3(b) (Supp. 1995) (providing that if a manufacturer is unable to conform the new motor vehicle to any


applicable express warranty, the manufacturer shall replace the new motor vehicle with a comparable new


motor vehicle which does conform to the warranties).
12. See CAL. CIv. CODE § 1793.22(a) (West Supp. 1995) (declaring that California Civil Code §


1793.22 shall be known and cited as the Tanner Consumer Protection Act).
13. Id.; SENATEJuDcIrARYCOMMrrE-, COMMImrEEANALYsIs OF AB 1381, at 3 (July 18, 1995).


14. See CAL. Civ. CODE § 1793.22(h) (West Supp. 1995) (explaining that this presumption is a


rebuttable presumption affecting the burden of proof, and it may be asserted by the buyer in any civil action,


including an action in small claims court, or other formal or informal proceeding).
15. See Ibrahim v. Ford Motor Co., 214 Cal. App. 3d 878, 886, 263 Cal. Rptr. 64,68 (1989) (finding


that neither four attempts to repair, nor 30 days in a service facility, conclusively establish that a reasonable


number of attempts have been made to conform a new motor vehicle to applicable express warranties); id.


(stating that the criteria adopted by the statute "simply embody the Legislature's decision to declare


presumptive standards of what is 'reasonable'); id. (noting that a finding of "unreasonableness" is possible


where a new motor vehicle has been in the shop for less than the presumptive 30 days or fewer than four


attempts have been made to conform it to applicable express warranties).
16. See CAL. CIV. CODE § 1793.22(e)(1) (West Supp. 1995) (specifying that for the purposes of


California Civil Code §§ 1793.2(d) and 1793.22, "nonconformity" is defined as something which substantially


impairs the use, value, or safety of the new motor vehicle to the buyer or lessee); see also Schreidel v.


American Honda Motor Co., 34 Cal. App. 4th 1242, 1250,40 Cal. Rptr. 2d 576, 579-80 (1995) (concluding


that ajury was justified in finding that the value of the purchaser's new car was substantially impaired where
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times, and the buyer has notified the manufacturer of the need to repair the non-
conformity, or (2) the vehicle has been out of service for a cumulative total of
more than thirty calendar days. 7


The Tanner Act also provides that a vehicle transferred to a manufacturer
under the provisions of the Song-Beverly Act, or a similar law of another state,
may not be transferred, leased, or sold, unless the nature of the nonconformity is


the purchaser would avoid using the car for long trips, where there was a shifting problem similar to stalling
which is "a dangerous situation on the highway," where the problems only got worse, and where the purchaser
"lost confidence in the car," and felt as though she never owned a new car); id. at 1250,40 Cal. Rptr. 2d at 580
(ruling that the trier of fact decides the issue of whether a problem constitutes substantial impairment); id. at
1253, 40 Cal. Rptr. at 581 (finding that the purchaser does not have "to pinpoint the exact mechanical detail
within the slave cylinder ofthe clutch system" in order to prove that the clutch caused substantial impairment
of value to the vehicle, rendering it defective); Ibrahim, 214 Cal. App. 3d at 887, 263 Cal. Rptr. at 69 (holding
that the use of the word "defect" when addressing the jury, instead of the word "nonconformity," was not
sufficient ground for reversal because the "two words are in effect synonyms"). For examples of states that
define "noneonformity" as a defect which substantially impairs the use, value, or safety of a motor vehicle, see
FLA. STAT. ANN. § 681.102(15) (West Supp. 1995); MAss. ANN. LAws ch. 90, § 7N / (West 1989); OHIO REV.
CODE ANN. § 1345.71(E) (Anderson 1993); PA. STAT. ANN. tit. 74, § 1952 (West 1993); R.I. GE-N. LAWS § 31-
5.2-1(9) (1994); VA. CODE ANN. § 59.1-207.11 (Michie 1992); WIS. STAT. ANN. § 218.015(f) (West 1994).


17. CAL. CIv. CODE § 1793.22(b) (West Supp. 1995); see id. (providing that the 30-day limit will be
extended only if repairs cannot be performed due to conditions beyond the control of the manufacturer or its
agents); id. (stating that the buyer is required to directly notify the manufacturer in accordance with California
Civil Code § 1793.22(b)(1) only if the manufacturer has clearly and conspicuously disclosed to the buyer, with
the warranty or the owner's manual, the provisions of California Civil Code §§ 1793.22 and 1793.2(d)); see
also id. § 1793.22(c) (West Supp. 1995) (instructing that if a qualified third-party dispute resolution process
exists, and the buyer receives timely notification in writing of the availability of it, along with a description
of its operation and effect, the presumption in § 1793.22(b) may not be asserted by the buyer until after the
buyer has initially resorted to the dispute resolution process); id. (providing that notification of the availability
of the qualified third-party dispute resolution process is not timely if the buyer suffers any prejudice resulting
from any delay in giving the notification); id. (providing that if a qualified third-party dispute resolution
process does not exist, or if the buyer is dissatisfied with decision rendered by the process, or if the
manufacturer or its agent neglects to promptly fulfill the terms of the decision after the decision is accepted
by the buyer, the buyer may assert the presumption provided for in § 1793.22(b) in an action to enforce the
buyer's rights under § 1793.2(d)); id. (noting that the findings and decision of a qualified third-party dispute
resolution process are admissible into evidence in an action to enforce buyer rights without further foundation);
id. § 1793.22(d)(1)-(9) (West Supp. 1995) (listing the requirements of a qualified dispute resolution prc'cess);
Ibrahirm, 214 Cal. App. 3d at 890,263 Cal. Rptr. at 71 (holding that it was an error for the court to instruct the
jury that the plaintiff purchaser of the new car carried the burden of proving that the extension of the 30-day
period was not beyond the control of the manufacturer or its agents); id. at 891,263 Cal. Rptr. at 71 (finding
that the requirement that the buyer notify the manufacturer of the need for repair or the nonconformity is a
contingent requirement, and must be met only if the manufacturer has clearly and conspicuously disclosed to
the buyer the provisions it is required to disclose by statute); cf. Ky. REv. STAT. ANN. § 367.842(3) (Baldwin
1993); LA. REV. STAT. ANN. § 51:1943(A) (West 1987) (presuming that a reasonable number of attempts have
been made to conform a vehicle to applicable express warranties when the same nonconformity has been the
subject of repair four or more times or the vehicle has been out of service due to the nonconformity for a
cumulative total of 30 or more calendar days). Several states presume that a reasonable number of attempts
have been made to conform a vehicle to warranties after three repair attempts or 30 days out of service. See
ALASKA STAT. § 45.45.320 (1994); VA. CODE ANN. § 59.1-207.13(B) (Michie 1992); W. VA. CODE § 46A-6A-
5(a) (1995). For examples of states which presume that one attempt constitutes a reasonable number to cure
nonconformities when the nonconformity is safety related, see MD. CODE ANN., COht. LAW § 14-1502(d)(3)
(Supp. 1994); VA. CODE ANN. § 59.1-207.13(B)(2) (Michie 1992); W. VA. CODE § 46A-6A-5(b) (1995).
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disclosed to the transferee, the nonconformity is corrected, and the manufacturer
warrants to the transferee in writing that the vehicle will be free of the non-
conformity for a period of one year.'


Chapter 503 reaffirms previous legislative findings, and declares all of the
following: (1) The expansion of state warranty laws has afforded valuable pro-
tection to consumers; (2) in states without such warranty laws, irreparable
vehicles are being resold without notice to subsequent consumers; (3) other states
have addressed this problem by requiring notices on the title to the vehicles and
by instituting other notice procedures to warn consumers that the vehicle was
repurchased by a dealer or manufacturer because it could not be repaired in a rea-
sonable length of time or after a reasonable number of attempts; (4) these warning
notices serve the interests of consumers who have a right to information that
affects their buying decisions; and (5) the disappearance of these notices upon the
transfer of titles from other states to the state of California encourages the trans-
port of lemons to this state. 9


Chapter 503 repeals the Automotive Consumer Notification Act, which was
codified as California Civil Code § 1795.8.0 Under this prior law Act, when any
person, including a dealer or a manufacturer, sold a vehicle that was known or
should have been known to have been required by law to be replaced, or accepted
for restitution due to a manufacturer's inability to conform the vehicle to appli-
cable warranties, that person was required to disclose such information in writing
to the buyer prior to the buyer purchasing the vehicle.2' Additionally, dealers and
manufacturers were required to issue a disclosure statement as a separate docu-
ment and have it signed by the buyer.2


18. CAL. CIv. CODE § 1793.22(0(1) (West Supp. 1995); see id. § 1793.22(0(2) (West Supp. 1995)
(stating that the requirement in California Civil Code § 1793.22(0(1) that the nature of the nonconformity be
disclosed to the transferee does not apply to the transfer of a motor vehicle to an educational institution if the


purpose of the transfer is to make the motor vehicle available for use in automotive repair courses).
19. Id. § 1793.23(a) (enacted by Chapter 503); see also 1989 Cal. Stat. ch. 862, sec. 1. at 2831


(reflecting similar legislative findings and declarations).
20. 1995 Cal. Legis. Serv. ch. 503, sec. 4, at 3075 (repealing CAL. CIV. CODE § 1795.8).
21. 1989 Cal. Stat. ch. 862, sec. 1, at 2832 (enacting CAL. Crv. CODE § 1795.8(c)); see id. at 2831-32


(enacting CAL CIV. CODE § 1795.8(b)) (defining "dealer," for the purposes of California Civil Code § 1795.8,
to mean any person engaged in the business of selling, offering for sale, or negotiating the retail sale of used


motor vehicles or selling motor vehicles as a broker to agent for another, including the officers, agents, and
employees of the person and any combination or association of dealers); id. (stating that "dealer" does not


include a bank or other financial institution, or the state, its agencies, bureaus, boards, commissions,
authorities, or any of its political subdivisions); id. (providing that a person shall be deemed to be engaged in
the business of selling used motor vehicles if the person has sold more than four used motor vehicles in the
preceding 12 months).


22. Id. at 2832 (enacting CAL. CIV. CODE § 1795.8(c)); see id. (requiring the disclosure statement to
read, "THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE DEALER OR MANUFACTURER DUE
TO A DEFECT IN THE VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS"); id. (enacting
CAL.. Ctv. CODE § 1795.8(d)) (providing that the disclosure requirement in California Civil Code § 1795.8(c)
is cumulative with all other consumer notice requirements, and does not relieve any person, including any
dealer or manufacturer, from complying with any other applicable law).
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Chapter 503 enacts a new Automotive Consumer Notification Act.? Under
this act, when a manufacturer reacquires, or assists a dealer74 in reacquiring, a
vehicle that the manufacturer knows or should know is required by law to be
replaced or accepted for restitution pursuant the Song-Beverly Act, or other
similar laws, the manufacturer must take title to the vehicle in its own name
before the vehicle may be resold, leased, or transferred in this state, or shipped to
another state for sale, lease or transfer.5 Chapter 503 also requires the manu-
facturer to request the Department of Motor Vehicles to inscribe the notation
"Lemon Law Buyback" on the ownership certificate of the vehicle, and to affix
a decal to the left door frame of the vehicle that notifies consumers that the title
to the vehicle has been inscribed with said notation before the vehicle may be
resold, leased, or transferred in this state, or exported to another state for such
purposes.26


Under Chapter 503, when a vehicle's ownership certificate has been inscribed
with the notation, "Lemon Law Buyback," any person that sells, leases, or trans-
fers that vehicle must provide the transferee with a disclosure statement that
reads, "THIS VEHICLE WAS REPURCHASED BY ITS MANUFACTURER
DUE TO A DEFECT IN THE VEHICLE PURSUANT TO CONSUMER
WARRANTY LAWS. THE TITLE TO THIS VEHICLE HAS BEEN
PERMANENTLY BRANDED WITH THE NOTATION 'LEMON LAW
BUYBACK'," and must have the transferee sign the specified disclosure
statement.27


In addition to the ownership title and a decal on the left doorframe providing
notice that a vehicle was required by law to be replaced or accepted by the manu-


23. CAL. CIV. CODE §§ 1793.23, 1793.24 (enacted by Chapter 503); see id. § 1792.23(b) (enacted by
Chapter 503) (stating that California Civil Code §§ 1793.23 and 1793.24, together, shall be known, and may
be cited as, the Automotive Consumer Notification Act); SENATE JUDICARY COMMITTEE, COm.IiTTEE
ANALYSIS OF AB 1381, at 4 (July 18, 1995) (explaining that AB 1381 repeals the prior Automotive Consumer
Notification Act and enacts two new sections which constitute the new Automotive Consumer Notification
Act).


24. See CAL. Crv. CODE § 1793.23(h) (enacted by Chapter 503) (defining "dealer," for the purpose of
California Civil Code § 1793.23, to mean any person engaged in the business of selling, offering for sale, or
negotiating the retail sale of, a used motor vehicle or selling motor vehicles as a broker or agent for another,
including the officers, agents, and employees of the person and any combination or association of dealers),


25. Id. § 1793.23(c) (enacted by Chapter 503).
26. Id.; see CAL. VEH. CODE § 11713.12(a) (enacted by Chapter 503) (stating that the decal required


by California Civil Code § 1793.23(c) that is to be affixed by a manufacturer to a motor vehicle, must be
affixed to the left front doorframe of the vehicle, or, if the vehicle does not have a left front doorframe, the
decal must be affixed in a location designated by the department); id. (requiring that the decal must specify that
the title to the motor vehicle has been inscribed with the notation "Lemon Law Buyback" and must be affixed
to the vehicle in a manner prescribed by the department); see also id. § 290 (West Supp. 1995) (specifying that
"department" refers to the Department of Motor Vehicles); id. § 11713.12(b) (enacted by Chapter 503)
(forbidding any person from knowingly removing or altering any decal affixed to a vehicle pursuant to
California Vehicle Code § 11713.12(a), whether or not the vehicle has been licensed under the California
Vehicle Cede).


27. CAL. CrV. CODE § 1793.23(f) (enacted by Chapter 503).
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facturer for restitution, Chapter 503 requires that such a vehicle be identified as
a "Lemon Law Buyback" on the face of its registration form38


Under existing law, a manufacturer is to be reimbursed by the State Board of
Equalization for an amount equal to the sales tax that the manufacturer includes
when it makes restitution to a buyer when the manufacturer provides satisfactory
proof that the retailer that sold the vehicle had reported and paid the sales tax on
the gross receipts from the sale.29 Chapter 503 adds that a manufacturer will also
be reimbursed for the sales tax that it pays to or for the buyer when it provides the
buyer with a replacement vehicle, as long as the manufacturer provides satis-
factory proof that the retailer that sold the vehicle reported and paid the sales tax
on the gross receipts from the sale, and when it provides satisfactory proof that
it has complied with other provisions of Chapter 503.


Under Chapter 503, if a manufacturer reacquires or assists a dealer in reac-
quiring a vehicle in response to a request by a buyer or lessee that a manufacturer
replace the vehicle or make restitution for it, the manufacturer must, before it
sells, leases, or transfers the vehicle, notify the transferee and obtain the trans-
feree's written acknowledgment of receiving such notice?' Further, any person,
including a dealer, who acquires such a vehicle for resale must comply with the
same notice requirements.32


When a buyer or lessee requests that a manufacturer replace or make resti-
tution for a vehicle, Chapter 503 requires that the notice to be given to the
transferee must be prepared by the manufacturer of the reacquired vehicle, and
must disclose all of the following: (1) the year, make, model and vehicle identi-


28. CAL. VEH. CODE § 4453(b)(7) (amended by Chapter 503); see id. (mandating that the notation,
'"Lemon Law Buyback" be made on the face of the registration under any of the following circumstances: (1)
A vehicle has been reacquired pursuant to the provisions of California Civil Code § 1793.23(c); (2) a vehicle
has out-of-state titling documents reflecting a warranty return; or (3) a vehicle has been identified by an agency
of another state as requiring a warranty return title notation, pursuant to the law of that state).


29. CAL. Civ. CODE § 1793.25(a) (amended by Chapter 503).
30. Id.; see id. (specifying that the manufacturer must provide satisfactory proof that it has complied


with California Civil Code § 1793.23(c), which was enacted by Chapter 503).
31. Id. § 1793.23(d) (enacted by Chapter 503); see id. (stating that any manufacturer who reacquires


or assists a dealer or lienholder to reacquire a motor vehicle in response to a request by the buyer or lessee that
the vehicle be either replaced or accepted for restitution because the vehicle did not conform to express
warranties shall, prior to the sale, lease, or other transfer of the vehicle, execute and deliver to the subsequent
transferee a notice and obtain the transferee's written acknowledgment of a notice, as prescribed by California
Civil Code § 1793.24); see also id. § 1793.23(g) (enacted by Chapter 503) (stating that the disclosure
requirements in California Civil Code § 1793(d)-(f) are cumulative with all other consumer notice requirements
and do not relieve any person, including any dealer or manufacturer, from complying with any other applicable
law).


32. Id. § 1793.23(e) (enacted by Chapter 503); see id. (providing that any person, including a dealer,
who acquires a motor vehicle for resale and knows or should have known that the vehicle was reacquired by
the vehicle's manufacturer in response to a request by the last retail owner or lessee of the vehicle that it be
replaced or accepted for restitution because the vehicle did not conform to express warranties shall, prior to
the sale, lease, or other transfer, execute and deliver to the subsequent transferee a notice and obtain the
transferee's written acknowledgment of a notice, as prescribed by California Civil Code § 1793.24).
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fication number of the reacquired vehicle; (2) whether the title was inscribed with
the notation, "Lemon Law Buyback"; (3) the nature of the nonconformity or
defect reported by the original buyer or lessee; and (4) what repairs, if any, have
been made in an effort to correct the nonconformity.33


Chapter 503 specifies that its provisions apply only to vehicles reacquired by
a manufacturer on or after January 1, 1996. 4


COMMENT


The problem of lemon vehicles is widespread. 5 Chapter 503 was enacted in


33. Id. § 1793.24(a)(1)-(4) (enacted by Chapter 503); see id. § 1793.24(b) (enacted by Chapter 503)
(requiring that the notice be on a form 8V by 11 inches in size and printed in black ink in at least 10 point
typeface on a white background); id. (stating that the form must be titled, "WARRANTY BUYBACK
NOTICE"); id. (setting forth both of the following options, with instructions to manufacturers to check the one
that applies: (1) "This vehicle was repurchased by the vehicles's manufacturer after the last retail owner or
lessee requested its repurchase due to the problem(s) listed below"; and (2) THIS VEHICLE WAS
REPURCHASED BY ITS MANUFACTURER DUE TO A DEFECT IN THE VEHICLE PURSUANT TO
CONSUMER WARRANTY LAWS. THE TITLE TO THIS VEHICLE HAS BEEN PERMANENTLY
BRANDED WITH THE NOTATION 'LEMON LAW BUYBACK.' Under California law, the manufzcturer
must warrant to you, for a one year period, that the vehicle is free of the problem(s) listed below"); id.
(directing the manufacturer to fill in various information including the year, make, model, vehicle identification
number, problems reported by the original owner, and repairs made, if any); id. (instructing the manufacturer,
dealer, and buyer or lessee to sign the form); id. (requiring the manufacturer to provide an executed copy of
the notice (described above) to the manufacturer's transferee); id. (instructing that each transferee, including
a dealer, to whom the motor vehicle is transferred prior to its sale to a retail buyer or lessee, must be provided
with an executed copy of the notice (described above) by the previous transferor).


34. 1995 Cal. Legis. Serv. ch. 503, sec. 7, at 3076.
35. See Beth Reinhard, Do You Own a Lemon?, PALM BEACi POST, June 18, 1995, at IA (reporting


that the Center for Auto Safety, a nationwide consumer group, believes that approximately 50,000 lemons are
resold nationwide every year, and most of these are resold without disclosure papers); id. (noting that over $60
million in the form of refunds or new vehicles has been issued to consumers under Florida's lemon law since
it was enacted in 1987); id. (stating that Consumer Reports has documented evidence of manufacturers
reselling lemon vehicles in states with weaker lemon laws); see also ASSEMBLY COMM=rrEE ON CONSUMER
PROTECTION, Governmental Efficiency and Economic Development, Bitter Fruit: How Consumers
Unknowingly Buy Lemon Vehicles, at 7 (1994) [hereinafter Bitter Fruit] (stating that in April of 1993, the
California DMV filed accusations against General Motors and 34 GM dealers, alleging that they resold vehicles
without disclosing to the buyers the repair history of the vehicles, or that the vehicles had been bought back
by the manufacturer); id. (reporting that GM settled with the DMV by agreeing to pay $330,000 into the
DMV's Consumer Protection Fund, that 31 of the dealers settled by making payments to the DMV, averaging
$8,500, thzt two of the dealers settled by making payments of over $97,000 to the DMV, and that only one
dealer is fighting the DMV in court); id. (noting that GM did not admit guilt in its settlement and reporting that
the DMV has filed charges against Chrysler Corporation, and is investigating Ford Motor Co.); id. at 9
(reporting that 291 of the vehicles that were bought back under Washington's lemon law between October 17,
1988 and June 3, 1994 were shipped to other states to be sold, and that of the 21 shipped to and sold in
California, none had branded titles to notify consumers, and that of all of the California consumers contacted
by the Committee, not one had received notice of the lemon status of the car purchased); Heather Newton,
Commercial Law: When Life Gives You Lemons, Make a Lemon Law: North Carolina Adopts Automobile
Warranty Legislation, 66N.C.L. REV. 1080, 1080 (1988) (reporting that the North Carolina Attorney General's
Office received 1155 consumer complaints regarding new cars in 1986, and that most of the complaints
involved czses in which manufacturers were unable to conform the new cars to express warranties); Julian B.
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response to the findings of an investigation by the California Legislature
Assembly Committee on Consumer Protection, Governmental Efficiency and
Economic Development0 6 This committee issued a report in 1994 revealing
deficiencies in the prior California lemon law.37 Specifically, the committee found
that although the prior Automotive Consumer Notification Act mandated that a
disclosure statement accompany all vehicles that were required to be replaced or
accepted for restitution, it did not afford adequate protection to consumers
because manufacturers were able to circumvent the disclosure provisions in two
ways. 38 First, if car manufacturers agreed to replace or make restitution for a
vehicle before a consumer instituted formal arbitration proceedings, there would
be no disclosure papers accompanying the vehicle to warn future buyers that the
car could be a lemon.39 Under this scheme, the manufacturers claimed that the
vehicles were bought back for goodwill purposes, the vehicles escaped being


Bell IH, Comment, Ohio's Lemon Law: Ohio Joins the Rest of the Nation in Waging War Against the


Automobile Limited Warranty, 57 U. CIN. L. REV. 1015, 1015 n.1 (1989) (citing Vogel, Squeezing Consumers:


Lemon Laws, Consumer Warranties, and a Proposal for Reform, 1985 ARIZ. ST. LJ. 589,590-91) (estimating


that in 1981, approximately one-third of all new foreign cars, and one-half of all new cars that were


manufactured domestically, had at least one defect, and that of these, an estimated 34% were plagued by
recurring defects); Clifford P. Block, Note, Arkansas's New Motor Vehicle Quality Assurance Act-A Branch


of Hope for Lemon Owners, 16 U. ARK. LrrrLE ROCK LJ. 493, 493-94 (1994) (finding that all 50 states have


enacted lemon laws to protect consumers); "Lemon Law" Litigation-Estence of Substantial Defect, 11 AM.


JUR. 3d ProofofFact 343, § 2 (1991) (noting that in 1977 the Federal Trade Commission reported that 33.6%
of all new vehicles in its study had a substantial defect during the first year of use, and that in 14.5% of the


vehicles, multiple substantial defects were present); id. (reporting the results of a study, based on the marketing


data of J. D. Power & Associates, which found that between two and eight percent of all cars sold violate the


average state lemon law, and that since the price of the average car at the time of the study was $15,000, lemon
vehicles theoretically constitute a $5 billion problem per year); Denise Gellene, DMV Seeks Suspension in


"Lemon" Case, L.A. TMES, Mar. 11, 1995, at D1 (reporting that in August of 1994, the California Department


of Motor Vehicles charged Chrysler with selling 118 lemon vehicles without disclosing to consumers that the


vehicles were bought back from previous consumers because of defects); Arthur M. Louis, DMV Claims


Chrysler Resold 118 "Lemons," S.F. CHRON., Sept. 1, 1994, at F1 (reporting that Chrysler was accused, by
the Attorney General of New York, of selling more than 300 lemons without disclosure paperwork, and that


it settled by refunding $2 million to consumers); Beth Reinhard, Carmakers Subpoenaed About Returned


Lemons, PALM BEACH POST, June 21, 1995, at 1A (reiterating the findings of an investigation conducted in


Florida which reveals that only six percent of 3400 buyers of used lemon vehicles are known to have received


the disclosure forms that are mandated by law); id. (reporting further that over 3000 vehicles which were


bought back under Florida's lemon law were sold without disclosure forms, and that an estimated 60% of these


vehicles were resold in states outside of Florida); Blair S. Walker, Laws Serve Lemon-Aid to Car Buyers, USA
TODAY, May 23, 1994, at 1B (stating that in 1993, approximately 100,000 people benefitted from lemon law


protections, and that since the average price of a new car in 1993 was $18,500, lemon vehicles were a $1.9
billion dollar problem for vehicle manufacturers).


36. AssEMBLYFLoORCoMMrrrEEANALYSISOFAB 1381, at 3 (Sept. 6, 1995).
37. See Bitter Fruit, supra note 35 (discussing the major findings of an investigation of the flow of


lemon vehicles in California, reviewing legislative history, detailing how lemon vehicles are being "laundered"


in California, and giving examples of persons who have been victimized by laundered lemon vehicles).
38. Id.
39. Jd.at2,7.
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officially designated as "lemons," and the manufacturers were able to resell the
vehicles at prices higher than would have been possible if the vehicles were
stamped as lemons.4


Second, the committee's report revealed that under the prior Act, when a
vehicle was designated as a lemon, manufacturers, wholesalers, and dealers
laundered4' lemon vehicles through auto auctions.42 Manufacturers sold lemon
vehicles at auctions to wholesalers or dealers, who, in turn, sold them to other
dealers and to consumers.43 Although the disclosure paperwork would usually
accompany the vehicle when it was sold at an auction, it was often not passed on
to future transferees, namely consumers." Since the prior Act did not require


40. Id. at 2; see id. (describing an investigation of General Motors conducted by the Department of


Motor Vehicles which revealed numerous instances in which General Motors bought back vehicle- as a
goodwill gesture, and failed to label the vehicles as lemons bven though a "significant number" of the buy-
backs involved safety related problems such as faulty brakes and stalling engines that were not corrected after


repeated attempts); id. (finding that internal General Motors memos "urged goodwill repurchases when the
number of repair attempts exceeded the limit set by California's lemon law"); id. at 11 (reporting that a General
Motors representative testified at a committee hearing that GM buys back cars as goodwill gestures, and not


as attempts to avoid official labeling as lemons); id. at 10-11 (reporting further that the committee found that
among GM's "goodwill buybacks," were cases involving brake problems, stalling and/or hesitation problems,
steering or front-end problems, and transmission or rear-end defects); id. at 11 (citing to a particular case where


GM made nine attempts to fix an engine stalling problem, and a note was made in the car's file that it should
be bought back before the case was subjected to binding arbitration under which the title could be branded
under California's lemon law); Louis, supra note 35 (stating that a spokesperson for the DMV said that


"Chrysler told the department that it took the vehicles back without formally acknowledging that they were
lemons, and that therefore it could re-sell them without disclosing their dubious pedigree"); see also Jerry


Gillam, Resale of'Lemons' as New Cars Criticized, L.A. TiMES, Oct. 28, 1994, at A30 (reporting the story of


a woman whose brakes failed while she was towing a 6000 pound trailer down a mountain road, and who later
found out that the vehicle had been bought back by the manufacturer because "it had been in the shop at least
20 times for brake problems that could not be fixed"). But see Reinhard, supra note 35 (reporting that auto


industry representatives argue that they fix all lemons before vehicles are resold to other consumers, and many
cars that are bought back do not even have any defects, but rather, "the problem is just customer perception");


id. (reporting that a Toyota dispute resolution manager has bought back cars just because "the owner didn't


like the wind noise when the rear windows were rolled down"); Unknowing Drivers May Own "Lemons,"


PROPRIETARY To THE UPI, Oct. 24, 1995 (relaying a statement made by a spokesperson for General Motors
that GM buys back cars when there are mechanical problems, and when a customer is unhappy with the color


of the paint); id. (stating further that since lemons are fixed before they are resold, he doesn't know why GM
"would tell you that the vehicle's been repaired if it's in good shape").


41. See Reinhard, supra note 35 (explaining that lemon laundering" is "the practice of reselling lemons


without disclosure forms").
42. Bitter Fruit, supra note 35, at 2.
43. Id.
44. Id.; see id. at 5-6 (providing examples of lemon laundering); id. at 5 (tracing the history of a car that


was reacquired by a manufacturer under Washington's lemon law, shipped to California and sold at an auction
to a dealer who in turn, sold it to another dealer who finally sold it to a consumer in California; this particular
car was bought back due to a "serious safety defect... brakes pulsate and chatter," but the history of the car's
safety defect was never disclosed to the California buyer, and the California buyer "was confronted with the
same problems that plagued the original owner"); id. at 5-6 (reporting the history of a 1994 car that was bought


back from the original owners because the car, which only had 2000 on the odometer, had a repair record
which included the replacement of four catalytic converters, two power steering pumps, and blown head


gaskets and pistons; the car was sold at an auction to a dealer who sold it to buyers without disclosing the car's
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manufacturers or dealers to take title to reacquired vehicles, an examination of a
vehicle's title would not have alerted a consumer to the fact that a vehicle had
been bought back by the manufacturer, or to the potential problems associated
with manufacturer buybacks.45


Chapter 503 is sponsored by the California Motor Car Dealers Association.'
Their stated goal is to "revise, reform, and expand" the disclosure requirements
under California's lemon law.47 The dealers assert that under prior law, they were
not provided with enough information about cars' histories to know if a particular
car was a lemon requiring disclosure forms.4 The dealers believe that since
Chapter 503 requires manufacturers to take title to lemons, it will be easier for
them to track lemon vehicles, as they are normally transferred several times
before eventually being sold to a second consumer.49 As a result, it is asserted that
it will be easier for the dealers to comply with disclosure requirements, and that
consumers will benefit because they will be provided with more information.5°


Chapter 503 faced a considerable amount of opposition.51 A number of con-
sumer groups assert that, rather than broadening and clarifying disclosure require-
ments, Chapter 503 further weakens and confuses already inadequate disclosure
provisions.52 Under Chapter 503, a vehicle may be bought back or accepted for
restitution under one of two provisions, each of which provides for different


repair history, and the dealer had told the new buyers that the car was bought back because the original owners
"were unhappy with the air conditioning and the monthly payments"); id. at 8 (citing an auto dealer who


explained that although lemon disclosures are made at auto auctions, they usually consist of a short
announcement that is not heard by many); Gellene, supra note 35 (reporting that at a hearing in Sacramento,
Chrysler asserted that it provides paperwork to its dealers about the status of used vehicles, but that the dealers
are not passing that information along to consumers).


45. 1992 Cal. Legis. Serv. ch. 1232, sec. 11. at 4981 (amending CAL. Crv. CODE § 1795.8); Bitter Fruit,


supra note 35, at 2.
46. SENATERULESCOMMIrEE, COMMITTEEANALYSISOFAB 1381,at3 (Aug. 30, 1995).
47. Id.
48. SENATEJUDICIARYCOMMTEE, COMMITrEE ANALYSIS OF AB 1381, at 5 (July 18, 1995).
49. Id.
50. Id.
51. See id. at 8 (listing organizations and individuals opposed to its enactment, including the Center for


Auto Safety, Motor Voters, Consumers Union, Consumer Action, Consumer Federation of America,
Association of International Automobile Manufacturers, Toyota Motor Sales, and 35 individuals, most of


whom are owners or previous owners of lemon vehicles). But see id. at 6 (stating that Toyota raises concerns
about the language in California Civil Code § 1793.23(c) which requires the manufacturer to "request" the
DMV to brand the title of the vehicle with the notation "Lemon Law Buyback," and to affix a decal to the left
doorframe); id. (questioning what happens if the manufacturer makes the request but the DMV fails to follow


through, or if the DMV does not comply with the request in a timely manner); id. (questioning whether the


manufacturer is prohibited from transferring the lemon vehicle before the DMV complies with the request);
id. (expressing concern because the DMV's 'infamously sophisticated' computer system... is notoriously
slow"); Letter from Scott Keene, Keene & Associates, to Richard Steffen, Consultant to Assemblymember


Jackie Speier (Sept. 5, 1995) (copy on file with the Pacific Law Journal) (asserting that Toyota's position on
AB 1381 is neutral).


52. SENAThJtJDICLARYCOMMrIrEECOMMITrEEANALYSISOFAB 1381, at5 (July 18, 1995).
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consequences for the reacquired vehicle.53 If a vehicle is reacquired pursuant to
California Civil Code § 1793.32(c), it will be labeled a lemon.' If a vehicle is
repurchased 5 pursuant to California Civil Code § 1793.23(d), it escapes being
designated as a lemon, and manufacturers are required to provide the disclosure
form specified in California Civil Code § 1793.24(b) only if three conditions are
met: (1) The vehicle was reacquired in response to a request by a buyer or lessee;
(2) the request was made by the last retail owner; and (3) the request was made
because the vehicle did not conform to express warranties.56


Dealers contend that Chapter 503 expands notification requirements.57 They
assert that in addition to requiring that notice be provided to buyers when a
vehicle is a lemon, Chapter 503 requires that buyers be notified when a vehicle
has been bought back as a result of a request by the last retail owner made be-
cause the vehicle failed to conform to express warranties.58


Consumer advocate groups do not agree with the dealers' interpretation.59


Under prior law, notice was to be given to the consumer in writing prior to the


53. CAL. CrV. CODE § 1793.23(c), (d) (enacted by Chapter 503).


54. Id. § 1793.23(c) (enacted by Chapter 503).
55. See Memorandum from Peter Welch, California Motor Car Dealers Association, to Members of the


Assembly (Sept. 11, 1995) (copy on file with the Pacific Law Journal) (stating that a vehicle that is "simply
repurchased by the manufacturer at the request of the original owner" is "known in the industry as a 'goodwill'
buyback).-


56. CAL. Crv. CODE § 1793.23(d) (enacted by Chapter 503); SENATE JUDICIARY COMMITTEE,


COMMrTEEANALYSIS oFAB 1381, at 4 (July 18, 1995); see Memorandum from Peter Welch, supra note 55
(stating that AB 1381 "does not require manufacturers to brand the title of all vehicles repurchased from


dissatisfied consumers") (emphasis in original); see also SENATE JUDICIARY COMMITrEE, supra, at 5 (reporting


that the Association of International Automobile Manufacturers opposes AB 1381 because it is against


imposing additional obligations on manufacturers concerning lemon law violations "unless a bright line test


is adopted for determining what a lemon is"). Compare CAL. CirV. CODE § 1793.23(d) (enacted by Chapter 503)


(requiring a manufacturer that reacquires a vehicle in response to a consumer's request to execute and deliver


to subsequent transferees the notice form as prescribed by § 1793.24(b)) and id. § 1793.24(b) (enacted by
Chapter 503) (providing the disclosure form referred to by California Civil Code § 1793.23(d)) with id. §


1793.23(c) (enacted by Chapter 503) (requiring a manufacturer take title to the vehicle, request the DMV to


brand the title with the notation, "LEMON LAW BUYBACK," and to affix a decal in the left doorframe that


indicates that the car is a lemon, if the manufacturer knew or should have known that the vehicle is required
by law to be replaced or accepted for restitution, due to the failure of the manufacturer to conform the vehicle


to applicable warranties pursuant to California Civil Code § 1793.2(d), or accepted for restitution by the


manufacturer due to the failure of the manufacturer to conform the vehicle to warranties required by any other


applicable law of the state, any other state, or federal law) and id. § 1793.23(0 (enacted by Chapter 503)


(requiring any person who transfers ownership of a vehicle that has been designated as a lemon to provide the


transferee with a disclosure statement that reads "THIS VEHICLE WAS REPURCHASED BY ITS
MANUFACTURER DUE TO A DEFECT IN THE VEHICLE PURSUANT TO CONSUMER WARRANTY


LAWS. THE TITLE TO THIS VEHICLE HAS BEEN PERMANENTLY BRANDED WITH THE
NOTATION 'LEMON LAW BUYBACK"); id. (requiring that the transferor must have the transferee sign


the statement).
57. SENATE JUDICIARY COMMNiEE COMMrrEE ANALYSIS OF AB 138 1, at 7 (July 18, 1995).


58. Id.; see supra note 31 and accompanying text (discussing the requirements of California Civil Code
§ 1793.23(d)).


59. SENATEJUDIcIARYCOMMIrrTE COMMIrFEEANALYSIS oFAB 1381, at 7 (July 18. 1995).
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purchase of the vehicle, and notice was required to be part of titling documents,
whenever any vehicle was reacquired because it did not conform to warranties
provided by any law.60 Consumer groups assert that by providing two alternatives,
and drawing the distinction between lemons and vehicles bought back at the
request of the last retail owner due to the vehicle'sfailure to conform to express
warranties, Chapter 503 "dilutes the effectiveness of the warning" to future
buyers, and is "misleading because dealers may voluntarily buyback the worst
vehicles, because the defects are so obvious," and vehicles may therefore escape
being designated as lemons.61 For this reason, consumer groups oppose the
standard form which Chapter 503 provides for manufacturers and dealers to
complete in order to provide notice to consumers when a vehicle has been
reacquired pursuant to California Civil Code section 1793.23(d).62


Opponents of Chapter 503 argue that the prior Automotive Consumer
Notification Act was broader than the new Act enacted by Chapter 503 for three
reasons. 63 First, under the prior law, the consumer did not have to request the
manufacturer to reacquire the vehicle in order for subsequent consumers to be
provided with notice that the vehicle was bought back. 64 Motor Voters asserts that
the new Act "invites manufacturers to evade disclosure" by requiring consumers
who own vehicles that could be designated as lemons to sign a statement, as a
condition to the buyback, that the manufacturer voluntarily and generously
offered to reacquire the vehicle as a goodwill buyback to promote customer
satisfaction. 65 The car dealers assert that such arguments are "overly picky," and
that the provisions of Chapter 503 will cover any car that is reacquired due to
allegations that it is defective.6


Second, under prior law, it was not required that a vehicle must have been
returned by the last retail owner in order to subject it to future disclosure require-
ments.67 Opponents of Chapter 503 argue that the limitation included in Chapter
503, which provides that notice must be given to future buyers only when a
vehicle was required due to a request by the last retail owner because the vehicle
failed to conform to express warranties, is illogical, and that a dealer should not


60. 1989 Cal. Stat. ch. 862, sec. 1, at 2832 (amending CAL. CIV. CODE § 1795.8(c)); see SENATE
JuDIcLARY COMDn-FEE, Comnrm= ANALYSIS OF AB 1381, at 6 (July 18, 1995) (explaining that the
requirement that the notice be part of the titling documents was implemented, in practice, as branding the title
with the notation, "warranty return").


61. SENATE JUDICcARY COMMrrnm, COMMITTEE ANALYSIS OF AB 1381, at 8 (July 18, 1995).
62. Id.; see supra note 31 and accompanying text (discussing the requirements of California Civil Code


§ 1793.23(d)).
63. SENATEJUDICIARYCOMMITrEE, COMMITTEEANALYsIS OFAB 1381, at 7 (July 18, 1995).
64. 1989 Cal. Stat. ch. 862, sec. 1, at 2832 (amending CAL. CtV. CODE § 1795.8(c)).
65. SENATEJUDICIARY COMMITrEE, COMMrITEE ANALYSIS OF AB 1381, at 7 (July 18, 1995).
66. Id.
67. 1989 Cal. Stat. ch. 862, sec. 1, at 2832 (enacting CAL. Civ. CODE § 1795.8(c)).
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be able to conceal knowledge that a vehicle was reacquired by a manufacturer as
a result of a warranty complaint just because the original owner reported the
problems, rather than the last retail owner.6


Third, prior law did not require that a vehicle violate express warranties
before notification would be provided to subsequent transferees.6 Under Chapter
503, if a manufacturer buys back a vehicle at the request of a consumer because
it does not conform to implied warranties, 70 the manufacturer is not under any
obligation to provide any notice at all to any future transferee that the vehicle was
bought back due to warranty disputes!' Consumers Union asserts that manu-
facturers should be required to disclose to a future transferee the fact that a
vehicle was reacquired by a manufacturer due to a violation of an implied
warranty, in addition to a violation of an express warranty.7


Consumer groups also oppose the provisions in Chapter 503 which require
manufacturers to affix a decal to the left doorframe of any vehicle reacquired
pursuant to California Civil Code § 1793.23(c). 73 They argue that the decal is a
"meaningless warning," and that it will only be used against consumers, as
manufacturers and dealers will argue that the consumer was provided with notice
by the presence of the decal! 4 The Association of International Automobile
Manufacturers also opposed the provision requiring the affixation of the decal.75


It asserts that the requirement is "impractical" and that Chapter 503 should have
been amended to preclude manufactures' liability if the decal is removed, as long
as it was in place when the vehicle was sold to a consumer.76


Angela AM. Burdine


68. SENATEJuDIClARY COaM1TEE, COMMITrEEANALYSTS OFAB 1381, at 7 (July 18, 1995); see CAL.
CIV. CODs § 1793.23(e) (enacted by Chapter 503) (indicating that any person, including any dealer, who
acquires a motor vehicle for resale and knows or should know that the vehicle was reacquired by the vehicle's
manufacturer in response to a request by the last retail owner or lessee of the vehicle that it be replaced or
accepted for restitution because the vehicle did not conform to express warranties shall, prior to the sale, lease
or transfer of the vehicle, provide notice to the transferee).


69. 1989 Cal. Stat. ch. 862, sec. 1, at 2832 (enacting CAL CIV. CODE § 1795.8(c)).
70. See SENATE JuDIctARY ComMntEm, CoMmrTEm ANALYSTS OF AB 1381, at 7 (July 18, 1995)


(clarifying that the applicable implied warranties under the California Uniform Commercial Code include the
implied warranty of merchantability and the implied warranty of fitness).


71. CAL. CIV. CODE § 1793.23(d) (enacted by Chapter 503); see id. (applying only to express
warranties).


72. SENATEJUDICIARYCOMMrrEE, COMMrIIEE ANALYSIS OFAB 1381, at 7 (July 18, 1995). But see
id. (stating that the dealers assert that since implied warranties are almost never used for automotive purposes,
there is no reason to include them in AB 1381, and that the use of express warranties provides a clear test).


73. Id. at 6.
74. Id.
75. Id.
76. Id.


Pacific Law Journal/Vol. 27







Consumer Protection


Consumer Protection; state lottery prize assignments


Code of Civil Procedure § 708.750 (new); Government Code §§
8880.321, 8880.325, 8880.326, 8880.327 (new), § 8880.32 (amended
and repealed).
AB 218 (Richter); 1995 STAT. Ch. 363
(Effective August 3, 1995)


Under prior law, California State Lottery prizes were not assignable, except
that payment could be made to another person, paid to a person designated pur-
suant to an appropriate judicial order, or assigned as collateral for an obligation
as owed to another.' Certain assignments will still be governed by these pro-
visions.2


Under Chapter 363, California State Lottery prizewinners are also prohibited
from assigning rights to prizes, except that payment may be paid to a revocable
trust established by the prizewinner for the benefit of the prizewinner, paid to a
person designated pursuant to an appropriate judicial order appointing a conser-
vator or guardian for the protection of the winner, or assigned as collateral for an
obligation as owed to another, as specified.3


Additionally, Chapter 363 allows voluntary assignment of payments to
another person when designated pursuant to an appropriate judicial order, if the


1. 1994 Cal. Legis. Serv. ch. 890, sec. 2, at 3803 (amending CAL. GOV'T CODE § 8880.32); CAL.
GOV'TCODE § 8880.32(g) (amended and repealed by Chapter 363); see ASSEMBLY COMMITTEE ON GOVERN-
MaENTAL ORGANIZATION, COMM1TrEE ANALYSIS OF AB 3542, at I (Apr. 12, 1994) (noting the California State
Lottery's objection to assignments of lottery prizewinnings for reasons other than estate planning, despite
statutory language indicating winner's right to assign annuitized winnings). But see R & P Capital Resources,
Inc. v. California State Lottery, 31 Cal. App. 4th 1033, 1040, 37 Cal. Rptr. 2d 436, 440 (1995) (reasoning that
California Government Code § 8880.32(g) does not allow the voluntary assignment of lottery prize payments);
cf. Walker v. Rogers, 650 N.E.2d 272, 276 (Ill. App. Ct. 1995) (holding that a similar Illinois statute does not
allow the voluntary assignment of lottery prize payments in exchange for lump sum payments and only allows
judicially ordered assignments when necessary as a remedy in separate proceedings or for creditor attachment);
Lottery Prizes-Assignments of Winnings, CH. DAILY L. BULL., June 2, 1995, at I (detailing state courts'
opinions that language similar to California Government Code § 8880.32(g) did not allow assignments and
only allowed judicial orders regarding lottery payment winnings as remedies in separate proceedings, such as
creditor attachments).


2. CAL. GOV'T CODE § 8880.320) (amended and repealed by Chapter 363); see id. (specifying that
California Government Code § 8880.32 applies to assignments executed by all parties on or before August 3,
1995, which is the effective date of Chapter 363); id. § 8880.32(k) (amended and repealed by Chapter 363)
(providing that California Government Code § 8880.32 is inoperative as of December 1, 1995 and is repealed
as of January 1, 1996).


3. Id. § 8880.325(a)-(c) (enacted by Chapter 363) (incorporating 1994 Cal. Legis. Serv. ch. 890, sec.
2, at 3804).
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court makes specified findings and states them in its order.4 However, an


4. Id. § 8880.325(d) (enacted by Chapter 363); see id. § 8880.325(d)(1) (enacted by Chapter 363)
(stating that the court must find the prizewinner was represented by independent legal counsel); id. §


8880.325(dX2) (enacted by Chapter 363) (declaring that the court must find that the prizewinner reviewed and
understood the assignment terms and specific payments assigned); id. § 8880.325(d)(3) (enicted by Chapter
363) (specifying it is the prizewinner's responsibility to inform the court if he or she has a spouse and whether
the spouse consents to the assignment); id. § 8880.325(d)(4) (enacted by Chapter 363) (stating the court's


findings must include the specific payments assigned, the prizewinner's name, the assignor's full legal name
if different than the prizewinner's, the assignor's social security or taxpayer identification number, the


assignee's full legal name and social security number or taxpayer identification number, and the citizenship
or resident alien number of naturalized assignees); id. § 8880.325(d)(5) (enacted by Chapter 363) (declaring


the court's order must identify any amounts owed to the State of California or other persons from the prize
payments); id. § 8880.325(d)(6) (enacted by Chapter 363) (establishing that the court order must state the


Lottery and the State of California are not parties to the order and may rely on the order); id. § 8880.325(d)(7)
(enacted by Chapter 363) (stating that the prizewinner or assignee must provide written confirmation to the
court of any liens, levies, or claims reported to the Lottery or the California Controller's office at the time of
the assignment); id. § 8880.3250) (enacted by Chapter 363) (establishing that no prizewinner will have the


right to assign prize payments as allowed in California Government Code § 8880.325(d) or direct the payment
of prize money as allowed in California Government Code § 8880.325(c)(4) if the Internal Revenue Service


rules such payment of assignments affect the tax circumstances of all prizewinners or a court of competent
jurisdiction's ruling of the same); id. § 8880.327(a) (enacted by Chapter 363) (incorporating 1994 Cal. Legis.
Serv. ch. 890, sec. 2, at 3805) (allowing the California State Lottery Commission to charge a reasonable fee
which may be deducted from lottery prizewinnings to recover expenses necessary to comply with the
assignment provisions of California Government Code §§ 8880.325-8880.326); id. § 8880.327(b) (enacted by
Chapter 363) (discharging any liability on the part of the California State Lottery, its director, its commission,
its employees, and the State upon the payment of lottery prize monies pursuant to a judicial order); id. §


8880.327(c) (enacted by Chapter 363) (incorporating 1994 Cal. Legis. Serv. ch. 890, sec. 2, at 3806) (requiring
the California State Lottery Commission to adopt regulations necessary to implement the assignment provisions
of California Government Code §§ 8880.325-8880.326 and that these regulations must further the Legislature's
intent to allow lottery prizewinners to enjoy more of their winnings); see also 1994 Cal. Legis. Serv. ch. 890,


sec. 1, at 3803 (amending CAL. GOV'TCODE § 8880.32) (articulating legislative intent to allow California State
Lottery prizewinners, particularly elderly winners interested in acquiring small businesses, to enjoy their
winnings sooner); Conference between Assemblymember Bernie Richter; Skip Muir, California Lottery
Legislative Liaison; Catherine Van Aken, California Lottery Chief Legal Counsel; Deborah L. Maddux;
Michael Demore; Robin Shapiro; and Mark W. Owens, Editor-in-Chief, Pacific Law Journal (June 21, 1995)


(notes on file with the Pacific Law Journal) (hereinafter Conference) (noting the median age of lottery
prizewinners as 48 years old); cf ARIz. REV. STAT. ANN. § 5-513(A)(3)(a) (Supp. 1994) (allowing lottery prize


assignments if the winner is of sound mind, not acting under duress, and has received independent financial
and tax advice regarding the assignment); 1995 Colo. Legis. Serv. SB 133, sec. 1 (West) (stating the Colorado


Legislature's intent in allowing voluntary assignments of lottery winnings is to allow lottery winners maximum
flexibility to use and enjoy their prizes); Howard Fischer, Option to Assign Lottery Winnings to Others OK'd,


ARIz. BUS. GAZmTE, Mar. 10, 1994, at 25 (stressing Arizona lawmakers' intent to allow lottery winners


authority over their winnings by allowing assignments). Compare CAL. GOV'T CODE § 8880,32(g), ()
(amended and repealed by Chapter 363) (providing certain types of assignments, made prior to August 3, 1995
and paid to prizewinners no later than December 1, 1995, will be governed by California Government Code
§ 8880.32(g)) with CAL. GOV'T CODE § 8880.325(d) (enacted by Chapter 363) (mandating that assignments
be made to another person pursuant to ajudicial order). But see James Bradshaw, Lottery Tries to Stop Bill that


Allows Selling Annual Payments, COLUMBUS DISPATCH, June 14, 1995, at 5B (indicating Ohio Lottery
officials' objections to similar legislation allowing assignment of lottery winnings due to possible widespread


prizewinner tax liability, prizewinner protection issues, and increased administrative costs necessary to track
these assignments, thereby decreasing funds designated for schools); Nancy Weaver, Lottery Winners of Big
Bucks Discover Wealth Isn't Instant, FRESNO BEE, Mar. 6, 1994, at A3 (quoting California State Lottery's


Chief Legal Counsel Catherine Van Aken's belief that few lottery winners seek assignments without the
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assignee's right to receive a prize payment is conditioned on certain nonwaivable
prizewinner rights.5


Furthermore, Chapter 363 creates an enforcement procedure for judgement
creditor liens against annual prize payments.6


COMMENT


The Legislature wishes to allow lottery prizewinners, at their option, the
chance to enjoy more of their winnings at an earlier time.7 With the enactment of
Chapter 363, the Legislature intends to clarify legal protections for lottery prize-
winners who seek these options! In exchange for the benefit of these options,


intervention of companies seeking to buy annual lottery payments in exchange for lump sum payments to the
winners).


5. CAL. GOV'T CODE § 8880.325(e) (enacted by Chapter 363); see id. § 8880.325(e)(1), (2) (enacted
by Chapter 363) (providing for the following nonwaivable rights: (1) The consideration for the assignment
must be paid prior to the first lottery payment or in two installments, the first occurring prior to the first lottery
payment, and the latter within 11 months; and (2) If the consideration is paid in two installments, the lottery
winner has a special lien for the balance due without taking any special actions); id. § 8880.325(e)(3) (enacted
by Chapter 363) (declaring that the Legislature believes a statutory lien in favor of prizewinners is essential
to protect prizewinners from creditors, assignees' subsequent bankruptcy trustees, and subsequent assignees
when prizewinners have not been fully paid for their assignments).


6. CAL. CIV. PRoc. CODE § 708.750 (enacted by Chapter 363); see id. § 708.750(a) (enacted by
Chapter 363) (declaring ajudgment creditor, in order to keep its judgment lien in effect, must do the following:
(1) file an affidavit with the California State Lottery indicating the judgment has not been satisfied; and (2) file


a certified copy of the judgement lien renewal application, if the lien is renewed); id. § 708.750(b) (enacted
by Chapter 363) (providing judgement liens will expire if the lien creditor does not file annual statements,
judgement renewals, or abstract renewals; however, the creditor may initiate a new proceeding to enforce the
judgement).


7. See 1994 Cal. Legis. Serv. ch. 890. sec. 1, at 3803 (articulating legislative intent); Lois Gould,
Ticket to Trouble, N.Y. TIMES, Apr. 23, 1995, at 38 (commenting on a myriad of legal and financial problems
experienced by lottery winners and aggravated by the winners inability to control their capital and earn interest
on it like ordinary millionaires); Weaver, supra note 4 (noting the plight of one California Lottery winner who
is on disability waiting for Medi-Care to help pay for needed surgery, yet he still cannot access future lottery
payments to aid with his extensive medical expenses); see also Panel OKs Bill Giving Lottery Winners Voice
in Investment Path, DENv. POST, Jan. 31, 1995, at B3 (emphasizing that lottery winners receiving lump sum
payments may be able to get a better rate of return than state-designated investment firms that manage lottery
annuities). But see Conference, supra note 4 (broaching the possibility that prizewinners may sell lottery
payments to avoid child support or other obligations); cf. County of Contra Costa v. Lemon, 205 Cal. App. 3d
683, 685, 252 Cal. Rptr. 455, 456 (1988) (affirming that lottery proceeds are considered income when
determining child support obligations).


8. See 1995 Cal. Legis. Serv. ch. 363, sec. 7, at 1663 (enacting CAL. Ctv. PROc. CODE § 708.750, CAL.
GOV'T CODE §§ 8880.321, 8880.325-8880.327, and amending and repealing CAL. GOV'T CODE § 8880.32)
(asserting that Chapter 363 is necessary to provide lottery winners additional consumer protection and to
properly enforce Chapter 890 of the Statutes of 1994); ASSEMBLY FLOOR, COMMITTEE ANALYSIS OF AB 218,
at 2 (July 21, 1995) (declaring Chapter 363 is necessary to address implementation issues regarding court
ordered assignment of lottery prizes in order to protect prizewinners); ASSEMBLY COMMITTEE ON
GOVERNMENTAL ORGANIzATION, COMMITIE ANALYSIS OF AB 218, at 1 (May 8, 1995) (stating Chapter 363
makes technical changes to the State Lottery Act of 1984 in order to protect prizewinners); ASSEMBLY
COMMrITEE ON GOVERNMENTAL ORGANIZATION, COMMrITEE ANALYSIS OF AB 3542, at 2 (Apr. 12, 1994)
(noting the Legislature's fear that unscrupulous companies will take advantage of prizewinners when offering
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however, certain tax liability issues may arise for the lottery prizewinner.9


Kelly L. McDole


Consumer Protection; subdivision map act-mergers


Government Code §§ 66451.11, 66451.13, 66451.20, 66451.21
(amended).
AB 555 (Aguiar); 1995 STAT. Ch. 162


Existing law provides that a local agency may merge a parcel of land with a


immediate cash payouts); Conference, supra note 4 (mentioning the California State Lottery's desire to protect
winners from unscrupulous lenders who would cheat them from their winnings); see also Telephone Interview
with Robin Shapiro, Morrison & Foerster (June 21, 1995) (notes on file with the Pacific Law Journal)
(discussing Chapter 363's codification of recent California State Lottery regulations which have become
necessary since the 1994 assignment provision); cf Gould, supra note 7 (recognizing that purchasers of lottery
annuities generally only pay approximately 40 cents on the dollar). But see Letter from Robin M. Shapiro,
Attorney, Morrison & Foerster, to Assemblymember Bernard Richter (June 9, 1995) (copy on file with the
Pacific Lnv Journal) (criticizing AB 218 due to its failure to address prizewinners' need for independent legal
counsel, spousal consent, and court approval when engaging in loan transactions and its urgency clause which
does not allow the California State Lottery Commission sufficient time to develop regulations regarding
assignments).


9. See 26 C.F.R. § 1.451-2 (1995) (explaining income not actually received by a taxpayer is
constructively received by the taxpayer, unless receipt of the funds is subject to substantial limitations or
restrictions, if the funds are credited to his or her account, set aside for the taxpayer, or he or she may draw
upon the funds during the taxable year, and giving as examples uncashed mature interest coupons and accrued
interest on unwithdrawn insurance policy dividends); CAL. GOV'T CODE § 8880.3250) (enacted by Chapter
363) (establishing that no prizewinner will have the right to assign prize payments, as allowed in California
Government Code § 8880.325(d) or direct the payment of prize money as allowed in California Government
Code § 8880.325(c)(4), if the Internal Revenue Service rules such assignment of payments affects the tax
circumstances of all prizewinners or a court of competent jurisdiction's ruling of the same); Letter from Robin
M. Shapiro, supra note 8 (criticizing AB 218's language, which might allow a low level or regional Internal
Revenue Service office's determination that lottery prize assignment by one lottery prizewinner is constructive
receipt of lottery prize monies for all lottery prizewinners, because it destroys prizewinners' ability to assign
lottery prize payments); Bradshaw, supra note 4 (suggesting the possibility that if some lottery winners convert
lottery annuities to lump sum payments, the Internal Revenue Service may treat all winnings in this manner
due to all winners' constructive receipt of winnings, thereby causing increased tax liability for winners not
seeking assignment options); Conference, supra note 4 (debating the possibility that the Internal Revenue
Service will treat all Lottery winnings as lump sum payments if assignments are allowed, because all winners
will have the right to the present value of the income stream, which is constructive receipt of those funds); cf.
COLO. REV. STAT. § 24-35-212(1.6) (Supp. 1995) (providing a similar Colorado statute, which also allows
assignments, will not go into effect unless the Internal Revenue Service determines that election to receive a
lump sum payment does not affect the tax liability of those who do not make such an election). But see
ASSEMBLY COMMrrTEE ON GOVERNMENTAL ORGANIZATION, COMm=rrE ANALYSIS OF AB 3542, at 2 (Apr.
12, 1994) (reporting that tax experts, employed by companies offering lump sum payments in exchange for
annual lottery payments, do not believe increased income tax problems exist for persons seeking lump sum
payments).
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contiguous parcel of land held by the same owner.' The specific property must
meet certain requirements in order to qualify as land capable of such a merger.2


Additionally, prior law gave the local agency the option of notifying the owner
of the land whose property could potentially be merged? Under prior law the
local agency also had an optional notice requirement with respect to amending the
merger ordinance as well as adopting a new merger ordinance.4


Chapter 162 requires that the owner of land proposed to be merged be given
notice of the proposal and makes mandatory the mailing and filing of the notice


1. CAL. GOV'T CODE § 66451.11 (amended by Chapter 162); see id. (providing that the land to be
merged must be owned by the same person and that either of the two parcels which are to be merged must not
conform to the standards for minimum parcel size under local zoning ordinances); see also Morehart v. County
of Santa Barbara, 7 Cal. 4th 725, 760, 872 P.2d 143, 165, 29 Cal. Rptr. 2d 804, 826 (1994) (noting that the
provisions in California Government Code § 66451.11 provide the exclusive means by which a government
entity can achieve nonconsensual eradication of lot lines of commonly owned contiguous parcels); Lakeview
Meadows Ranch v. County of Santa Clara, 27 Cal. App. 4th 593, 596, 32 Cal. Rptr. 2d 615, 616 (1994)
(providing an example of a parcel which did not conform to the merger requirements because the land was
created prior to the 1893 enactment of regulations governing subdivision of land); Stell v. Jay Hales Dev. Co.,
11 Cal. App. 4th 1214, 1225 n.7, 15 Cal. Rptr. 2d 220, 226 n.7 (1992) (discussing the various merger
provisions and how they relate to the local agencies' duties; for example a local agency has discretion to create
ordinances and the procedures which are used to carry out the particular merger ordinance); cf GA. CODE ANN.
§ 44-6-2 (1991) (indicating that if two parcels are to unite in the same person, then the lesser estate shall be
merged into the greater estate).


2. CAL. GOV'T CODE § 66451.11(a), (b) (amended by Chapter 162); see id. (requiring that the parcel
be undeveloped, or developed with only an accessory structure, or a single structure other than an accessory
structure that is partially on a contiguous parcel, and any affected parcel must contain one or more of seven
listed conditions, including among other things, a lot size of less than 5000 acres, noncompliance with sewage
disposal or water supply, or development would create health or safety hazards); cf. D.C. CODE ANN. § 5-
424(d) (1994) (permiting an application for variances which allow a property owner to depart from the literal
requirements of the zoning laws where strict adherence to such regulations would cause undue hardship). See
generally Norman Marcus, Air Rights in New York City: TDR, Zoning Lot Merger and the Well-Considered
Plan, 50 BROOK. L. ReV. 867, 871-72 (1984) (noting that the New York Department of Buildings defined a
lot" to include contiguous parcels that were held in common or held in separate ownership provided that the
air rights benefitted the adjoining parcel).


3. 1983 Cal. Stat. ch. 845, sec. 2, at 3098 (amending CAL GOV'TCODE § 66451.13); see id (providing
that the local agency, prior to recording a notice of merger, may give notice by mail to the then current owner
of its intention to determine status, that the parcels may be merged pursuant to the local merger ordinance, and
that the owner has a right to request a hearing in opposition to any such merger); see also Lynda G. Cook,
Comment, Lucas and Endangered Species Protection: When "Take" and "Takings " Collide, 27 U.C. DAVIS
L. RE. 185, 186 n.4 (1993) (asserting that the primary goals of the Subdivision Map Act was to encourage
orderly community development, insure proper improvement of areas dedicated to public purposes, and to
protect the public from fraud and exploitation).


4. 1983 Cal. Stat. ch. 845, sec. 2, at 3100 (enacting CAL GOV'T CODE § 66451.20); see id. (containing
language which indicates that if the local merger ordinance does not conform to California Government Code
§ 66451.11, then the local agency can amend the ordinance and may publish its intention to do so); see also
id. (providing that prior to adopting a merger ordinance which complies with California Government Code §
66451.11, the local agency must adopt a resolution of intention to adopt a merger clause and the local agency
may cause notice of the hearing to be published).
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of intention to determine the land's status.' It also requires notice for an amend-
ment to the merger ordinance as well as notice of the proposed adoption of a new
merger ordinance.


COMMENT


Chapter 162 will prevent the merger of contiguous parcels of land without the
owner's knowledge.7 Chapter 162 reinstates the mandatory notice requirement
which existed prior to the 1993 budget problems.8 Proponents argue that property
owners have a right to know whether their land is affected by governmental
action, while those opposed argue that property owners still get notice of the
merger, but without the state having to pay the bill for the notice? Though


5. CAL. GOv'T CODE § 66451.11(c) (amended by Chapter 162); see id. (providing that prior to any
merger, the owner of the contiguous parcels must have been notified of the merger proposal pursuant to
California Government Code § 66451.13); see also i& § 66451.13 (amended by Chapter 162) (eliminating the
optional notice requirement and replacing it with mandatory language, providing that the local agency must
mail to the current owner of the parcels a notice of intention to determine status, notice that the parcels may
be merged pursuant to the local merger ordinance, and advising the ovner that he or she may request a hearing
in opposition to such a merger).


6. Id. §§ 66451.20, 66451.21 (amended by Chapter 162); see id. § 66451.20 (amended by Chapter
162) (providing that prior to amending any merger ordinance so that it is in compliance with current California
Government Code § 66451.11, the local agency must adopt a resolution of intention, and the agency must
cause the resolution to be published in order to notify those who may be affected); id. § 66451.21 (amended
by Chapter 162) (establishing notice requirements for the adoption of a new merger ordinance rather than the
amendment of an old merger ordinance).


7. ASSEMBLY COMMrrEE ON APPpROPRRATONS, COMMrrEE ANALYSIS OF AB 555, at 2 (May 24,
1995); see Carlos V. Lozano, Old West Spirit Lives for Those in the Knolls, L.A. TIms, June 27, 1993. at B8
(citing an example of a community which uses merger guidelines as a way to limit development of lots, which
when originally zoned, were zoned much smaller than the current board would approve); see also Iannucci v.
Trumbull Zoning Bd. of Appeals, 592 A.2d 970,973 (Conn. App. Ct. 1991) (describing a statute that allows
subdivisions which have been approved and recorded to avoid conformity with subsequent amendments to
subdivision or zoning regulations). See generally Wilkinson v. Pitkin County Bd. of Comm'rs, 872 P.2d 1269,
1274 (Colo. Ct. App. 1993) (indicating that if two parcels are contiguous and commonly owned and then
subsequently merged, the larger parcel is subject to county subdivision regulation).


8. ASSaEBLYFLOOR, COMerrtEANALYSIS OFAB 555, at 2 (June 1, 1995); see id. (commenting on
the fact that at one time, local agencies were under an obligation to give notice to owners of contiguous parcels,
however, due to budget problems and the cost of such notice, the requirement became optional); see also
Sinclair & Valentine Co. v. County of Los Angeles, 201 Cal. App. 3d 1021, 1026, 247 Cal. Rptr. 563, 571
(1988) (citing Mullane v. Central Hanover Tr. Co. 339 U.S. 306, 314 (1950)) (providing the well settled rule
that a person's property may not be taken without due process of law, which has been interpreted as requiring
notice reasonably calculated to apprise interested parties of pending proceedings in order to give th.m an
opportunity to be heard).


9. SENATE FLOOR, COMMITTEE ANALYSIS OF AB 555, at 2 (July 6, 1995); see id. (arguing that the
elimination of the notice requirement in order to save money does not make sense in light of depriving owners
of their property rights); id. at 2 (noting that the cost of the mandate to the state will be minimal because all
the merger ordinances are already on the books, unlike the first time the mandate was initialized where the cost
was higher due to start-up costs). But see id. at 1 (responding to proponents arguments by noting that the notice
requirement did not come into existence until the mid-80's). Cf. Molic v. Redding Zoning Bd. of Appeals et
al., 556 A.2d 1049, 1051-52 (Conn. App. CL 1989) (noting that the requirement that parcels owned by one
person be merged is reasonable only when it furthers the general zoning purpose of eliminating nonconforming
lots).
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repealing the mandate for notifying property owners may have saved the state
money, opponents argued that it was at the expense of the owner's property
rights.'0


Andrei F.B. Behdjet


Consumer Protection; telecommunications


Public Utilities Code § 495.5 (repealed); § 495.7 (new); §§ 489, 495
(amended and repealed).
AB 828 (Conroy); 1995 STAT. Ch. 809


Existing law provides that every public utility' other than a common carrier
must file with the Public Utilities Commission and make available to the public
all rates, tolls, rentals, and charges, as well as rules, privileges, and contracts
which relate to the rates, tolls, and charges? Additionally, prior law contained


10. SENARULEasCommirrE, COMMiTrEEANALYSISOF AB 555, at2 (July 6, 1995); see id, (arguing


that when property owners' rights are at stake, the owners ought to be informed about what is to happen to their
property); see also Morehart, 7 Cal. 4th at 752, 872 P.2d at 160, 29 Cal. Rptr. 2d at 821 (explaining that the


statewide merger provisions reflect the concern of giving landowners substantial procedural safeguards and


an opportunity to be heard prior to their lots being involuntarily merged). See generally SENATE CoMMrIEE


ON HOUSING AND URBAN AFFAIRS, CoMMrrrEE ANALYSIS OF AB 555, at 2 (July 19, 1995) (noting that the


California Association of Realtors, the California Land Title Association, and the Consulting Engineers and


Land Surveyors of California all support this bill).


I. See CAL PUB. UT-. CODE § 216(a) (West Supp. 1995) (defining a "public utility" as, among other


things, an electrical corporation, telephone corporation, or telegraph corporation where the service is performed


for, or the commodity is delivered to, the public or any portion thereof); see also Ivan H. Shefrin & Daniel W.


Edwards, Telecommunications Services; Industry Overview, U.S. INDUS. OUTLOOK, Jan. 1993, at 28 (indicating


that the Federal Communications Commission regulates interstate common carrier communications, while each
state's own Public Utility Commission regulates communications within its jurisdiction).


2. See CAL. CIV. CODE. § 2168 (West 1985) (defining a "common carrier" as anyone who offers to


the public to carry persons, property, or messages).
3. CAL. PUB. U-IL CODE § 489(a) (amended by Chapter 809); see id. § 489(b) (amended by Chapter


809) (requiring every telephone corporation to fully inform potential subscribers of the basic services available
to that subscriber and noting the Commission's authority to adjust the phone company's rates, or impose
penalties for the failure to comply with the notice requirement); see also id. § 454(a) (West Supp. 1995)
(indicating that prior to any rate change, the Commission must make a determination that the new rate is
justified, and if the reason for the rate change is other than new costs to the corporation, then the corporation
must notify affected subscribers of the request made to the Commission); id. (providing that the notice must


state the amount of the change, both relative and absolute, the reason the change is sought, and the


Commission's address where customer inquiries can be made); id. § 491 (West 1975) (providing that any


changes in rate or classification can be made only after 30 days notice, stating the changes to occur and time


when they will occur, to the Commission and the public); id) § 729.5 (West Supp. 1995) (noting that no group


of customers can be changed from one rate schedule to another, without first being notified, if the change will
be greater than 10%). See generally Linda Goldstein, 800 Presubscription Charges Come Under Attack; Calls


for Stricter Rules on 800 Telephone Services, TELEMARKETING, Oct. 1994, at 22 (discussing the desire by both
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provisions which authorized the Commission to waive the filing requirements, in
full or in part, for enhanced service providers.4


Chapter 809 allows telephone or telegraph corporations to apply for
exemptions of certain telecommunications services from tariffing requirements,
but does not provide a tariff exemption for residential basic exchange services.5


Additionally, Chapter 809 requires the Commission to establish consumer pro-
tection rules for the exempted services.6 Finally, Chapter 809 allows the Com-
mission to revoke any of the exemptions provided by Chapter 809, yet does not
apply to cellular services.7


the government and telephone companies for more regulation of 800 numbers in order to better protect the
consumer and the image of the telephone companies).


4. 1992 Cal. Legis. Serv. ch. 980, sec. 2, at 4007 (amending CAL PUB. UTnL. CODE § 489): see Id.
(providing that a waiver would be justified if the Commission determines the provider of enhanced services
lacks significant market power in the market for that service); id. (defining "enhanced services" as services
offered over telephone or telegraph lines employing computer processing applications that act on format,
content, code, protocol, or similar aspects of the subscriber's transmitted information); cf. CONN. GEN. STAT.
ANN § 16-247f (West Supp. 1995) (providing the classification system used to categorize a telecommunication
service as either comptetitive, emerging competitive, or noncompetitive, and using criteria such as number,
size and geographic distribution of other providers, availability of functionally equivalent services, and
existence of barriers to enter the market). See generally Christy C. Kunin, Comment, Unilateral Tarif
Exculpation in the Era of Competitive Telecommunications, 41 CATH. U. L. REv. 907, 908 n.9 (1992)
(discussing the Federal Communication Commission's increased reliance on the market to regulate activities
of nondominant carriers in competitive markets); id. (distinguishing dominant and nondominant on the basis
of market power;, those lacking market power are nondominant).


5. CAL. PUB. UT. CODE § 495.7(a), (b) (enacted by Chapter 809); see id. § 495(a) (West Supp. 1995)
(giving the Commission the authority to establish rules and procedures for phone corporations to apply for


exemptions of certain telecommunication services from the tariffing requirements); see also id. § 495.7(b)(1),
(2) (enacted by Chapter 809) (providing two conditions, either of which must be satisfied to qualify for the
tariffing enemption: (1) the telephone corporation lacks significant "market power" for that service for which
an exemption is being requested; defining market power by company size, market share, type of service for
which an exemption is requested, as well as other rules the Commission promulgates; or (2) sufficient
consumer protections exist which minimize the risk to consumers from anticompetitive behavior); cf. HAW.
REV. STAT. § 269-16.9(a) (Supp. 1994) (providing the Commission with the authority to exempt a
telecommunications provider from the provisions in this chapter if found to be in the public's interest); WASH.
REV. CODE ANN. § 80.36.320(2) (West 1991) (noting that minimal regulation will be imposed on competitive
telecommunications companies; for example, the companies may file price lists instead of tariffs, which are
effective 10 days after notice to the Commission and customers). See generally Spencer W. Waller, The
Modern Antitrust Relevance of Oliver Wendell Holmes, 59 BROOK. L. REV. 1443 (1994) (describing different
economists' views regarding market power); id. (discussing one econo-mist's theory against the prohibition
of collusive agreements on the basis that it provides no restraints on large powerful corporations who do not
need such tactics to maintain market power).


6. CAL. PUB. UTIL. CODE § 495.7(c) (enacted by Chapter 809); see id. (providing a list of rules,
including notice of rate ownership changes, rules regulating fraudulent marketing practices, consumer
grievance avenues, assurance of informational privacy, and rules assuring a phone corporation's cooperation
with the Commission's investigations); cf OR. REV. STAT. § 756.040(1) (1993) (indicating that the


Commission must represent the customers of any public utility or telecommunications utility in all
controversies respecting rates, valuations, service, and all matters over which the Commission has jurisdiction).


7. CAL. Pun. UT. CODE § 495.7(0, (i) (enacted by Chapter 809); see id. § 495.7(0 (enacted by
Chapter 809) (providing that there is no requirement that the Commission grant an exemption and that no
section of the code limits the authority of the Commission to require contemporaneous information about


Pacific Law Journal/VoL 27







Consumer Protection


COMMENT


The purpose of Chapter 809 is to enhance competition through the reduction
of regulations that impede the attainment of full competition, and to encourage
new telecommunications companies to enter the market.8 Increasingly, the
telecommunications industry is being deregulated, which allows providers greater
flexibility in meeting the demands of their subscribers? The only opposition to
Chapter 809-from Time Warner-has been due to the use of the term
"significant" when referring to market power.10


Andrei F.B. Behdjet


current terms, conditions, and prices); id. § 495.7(i) (enacted by Chapter 809) (indicating that the provisions
of Chapter 809 do not apply to commercial mobile services); cf. OHIO REV. CODE ANN. § 4927.03(D)
(Anderson 1991) (indicating that, after notice and a hearing, the Commission may abrogate or modify any
exemption if it finds that the conditions which led to the exemption no longer exist).


8. ASSEMBLY COMMiTTEE ON APPROPRIATIONS, COMMrrrEE ANALYSIS OF AB 828, at 2 (May 17,
1995); see id. (citing to two bills which went through the legislature in 1994, AB 3606 and AB 3720, enacted
in Chapters 1260 and 934, respectively, both of which exemplified the Legislature's desire to streamline
regulatory requirements and to open telecommunications markets to competition); cf. S.D. CODIFIED LAWS
ANN. § 49-31-3.2 (1993) (providing the Commission with the authority to waive or modify any rules or orders
affecting telecommunications services if it finds that the service is fully competitive or an emerging
competitive service); VT. STAT. ANN. tit. 30, § 227a(a) (Supp. 1994) (determining whether a competitive
market exists by looking to see if any corporation has enough market power to set prices, quantity and quality
of competitors, ease of entry into the market, and public protection). See generally Jonathan P. Hobbs, Review
of Selected 1994 California Legislation, 26 PAc. LJ. 215,698 (1995) (describing provisions of Assembly Bill
3606); Owen W. Dukelow, Review of Selected 1994 California Legislation, 26 PAc. LJ. 215, 700 (1995)
(providing a description of Assembly Bill 3720).


9. Kunin, supra note 4, at 908; see id. at 933 (noting that the marketplace, not rate and service
regulation, maintains reasonable nondiscriminatory rates and practices for nondominant carriers that lack
market power); see also SENATE COmmrrrEE ON ENERGY AND PUBLIC UTIImES, COMMITFEE ANALYSIS OF AB


828, at 2 (July 11, 1995) (indicating that competition ensures reasonable rates and fair prices). See generally
E. Ashton Johnston, Regulatory Treatment of Mobile Services: The FCC Attempts to Create Regulatory


Symmetry, 2 COMM. L. CONSPECrUS 1 (1994) (providing the Federal Communication Commission


determination that regulatory burdens should be lowered for nondominant carriers because they lack market
power and the ability to set prices); Shefrin & Edwards, supra note 1, at 28 (giving a detailed analysis of the


telecommunications services industry, including information regarding amount of investment, current
regulatory conditions, major trends, and policy developments).


10. ASSE LYCOMMITTEEoNUTITnESANDCOMMERCE, COMMITTEEANALYSIS OFAB 828, at2 (Apr.
17, 1995); see Letter from Peter Casciato, Law Offices of Peter A. Casciato, to Assemblymember Mickey


Conroy, (Mar. 31, 1995) (copy on file with the Pacific Law Journal) (representing Time Warner and noting
its opposition to AB 828); Telephone Interview with Robert Becker, Legislative Consultant to


Assemblymember Mickey Conroy on AB 828 (notes on file with Pacific Law Journal) (indicating that 7ime
Warner is opposing the bill because it does not feel the term "significant" is structurally defined by statute or


decision); id. (asserting that the word "significant" is ambiguous and that using the word in the bill will lead


to legions of lawyers arguing over the word and meaning).
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Consumer Protection; telephone corporations-solicitation


Public Utilities Code § 2889.5 (amended).
AB 1465 (Morrissey); 1995 STAT. Ch. 664


Under existing law, the Public Utilities Commission has the authority to
supervise and regulate every public utility in the state.' Chapter 664 mandates that
specific requirements must be met before a telephone corporation can authorize
a different telephone corporation to make any changes in a residential telephone
subscriber's presubscribed long-distance carrier services.2 For instance, if the
subscriber is solicited by telephone or by some method other than by contact in
person, by a telephone corporation or its independent representative, other than
an employee of the telephone corporation, the corporation or its representative
must satisfy certain criteria.3


Furthermore, under existing law, if the subscriber intends to make changes
in his or her telephone corporation in person, the telephone corporation or its
representative must comply with specific requirements.4 With the enactment of
Chapter 664, if a residential subscriber or a business that has not signed an
authorization notifies the telephone corporation within ninety days that he or she


1. CAL. PUB. UTIL. CODE § 701 (West 1975); see id. (authorizing the Commission to supervise and
regulate every state public utility and to do all things, necessary and convenient in the exercise of such power
and jurisdiction); cf Oto REv. CODE ANN. § 4905.37 (Anderson 1994) (granting the Ohio commission the
discretion to change the rules and regulations of public utilities at its discretion).


2. CAL. PUB. Ui. CODE § 2889.5(a) (amended by Chapter 664); see id. (enumerating prerequisities
which must be completed before a telephone corporation or its representative may make any change or
authorize a different telephone corporation to make any change in a residential telephone subscriber's
presubscribed telephone until specific steps have been completed).


3. Id. § 2889.5(a)(1XA) (amended by Chapter 664); see id. (requiring the subscriber to be thoroughly
informed of the nature and extent of the service being offered); id. § 2,89.5(a)(1)(B) (amended by Chapter 664)
(listing the following methods by which the telephone corporation may verify the subscriber's decision to make
a change in his or her corporation: (1) where a representative is acting on behalf of the corporation, a follow-up
call by the telephone corporation or a representative who does not receive a commission for that sale, must be
made to verify the subscriber's intent; (2) the subscriber must be mailed an information package seking
confirmation of the change in telephone corporation and describing the new service, as soon as possible; the
corporation must then wait 14 days after mailing before making the change, and may do so only if the
subscriber does not cancel the change; (3) the corporation must obtain the subscriber's signature on a separate
document whose sole purpose is to fully explain the nature and extent of the action; and (4) the corporation
must obtain the subscriber's authorization via electronic means that takes the information including the calling
number and confirms the change to which the subscriber consented); id. § 2889.5(a)(1)(C) (amended by
Chapter 664) (requiring the telephone corporation or its independent representative to retain a record of the
verification of the sale for at least one year, and to make these records available to the subscriber or the
Commission upon request).


4. Id. § 2889.5(a)(2) (amended by Chapter 664); see id. (enumerating the requirements as follows: (1)
thoroughly inform the subscriber of the nature and extent of the service being offered; (2) specifically establish
the subscriber's intent to make any change in his or her telephone corporation, and explain any associated
charges; (3) obtain the subscriber's signature on a document which fully explains the nature and extent of the
action; the signature shall indicate a full understanding of the relationship being established with the telephone
corporation; and (4) furnish the subscriber with a copy of the signed document).
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does not want to change telephone corporations, the subscriber will be switched
back to his or her original long-distance carrier at the expense of the telephone
corporation that initiated the change.5


Chapter 664 extends the application of these requirements to any telephone
service of a telephone subscriber and does not limit the provisions to just presub-
scribed telephone corporations.6 In addition, Chapter 664 authorizes these
provisions to be applicable to both residential and business subscribers!


COMMENT


Chapter 664 was enacted as a direct response to incidents where thousands
of telephone consumers have had their long-distance telephone services switched
to another carrier without their knowledge or informed consent


Proponents of Chapter 664 argue that the enactment of the law will protect
those minorities who do not speak English well, as well as those consumers who


5. Id. § 2889.5(e) (amended by Chapter 664); see id. § 2889.5(c) (amended by Chapter 664) (providing
that when a written customer solicitation or other document contains a letter of agency authorizing a change
in service provider in combination with other information including, but not limited to, inducements to
subscribers to purchase service, the solicitation must include a separate document to explain the nature and
extent of the action); id. § 2889.5(d) (amended by Chapter 664) (stating that if any part of a mailing to a
prospective customer is in language other than English, any written authorization included in the mailing must
be in the same language).


6. Id. § 2889.5(a) (amended by Chapter 664).
7. Id. § 2889.5(e) (amended by Chapter 664).
8. ASSEMBLY FLOOR, COMMrrEE ANALYSis OF AB 1465, at 1 (June 1, 1995); see id. (using


"slamming" as a term of art to describe the unauthorized switching of long distance telephone carriers); id. at
2 (stating that in California, Pacific Bell switches about 300,000 customers each month, and the customers who
dispute those switches are between 6000 and 9000 subscribers, or about three percent); see also FCC Plans
New Rules for Phone Services Promos, L.A. TIM , June 13, 1995, at D2 (noting that the Chief of the Federal
Communications Commission's (FCC) Common Carrier Bureau said that the FCC receives more than 700
complaints a mopth on the topic of unauthorized long-distance carrier switching, and further stating that these
are the most common complaints); id. (stating that many people do not know that they are switching carriers
by signing a contest form or making a charitable donation); Mark Landler, Phone Giants Applauding F.C.C.
Rules, N.Y. TIMEs, June 16, 1995, at D4 (citing a spokesman for the AT&T corporation who asserts "tens of
thousands of their customers have our long-distance service switched every month without their authorization).
See generally BLACK'S LAW DICTIONARY 610 (6th ed. 1990) (specifying that the FCC was created by the


Communications Act of 1934 to regulate interstate and foreign communications by wire and radio in the public
interest, and further stating that the scope of the regulatory powers includes radio and television broadcasting,
telephone, telegraph, and cable television operation; two-way radio and radio operators; and satellite com-
munication); FCC Plans New Rules for Phone Services Promos; supra at D2 (highlighting the deception


inherent in long-distance carrier switching); David Flaum, Telephones, Tenn. Hits Company Over Long-


Distance Switching, CoM. APPEAL (Memphis), June 3, 1995, at 4B (explaining that phone customers typically
report their phone service was switched after they received calls telling them they could win a prize by
answering a question, and that normally the question was a simple one, such as asking for the last state
admitted to the union); id. (stating further that the callers then asked for the customer's social security number,
which is an essential source of information in order to switch carriers; however, the long-distance service was
never mentioned).
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are charged higher fees as a result of being switched without authorization?
Opponents of Chapter 664 argue that it is an unnecessary piece of legislation


because it essentially duplicates Federal Communications Commission rules
which already require a comprehensive process to verify a subscriber's authori-
zation to switch long-distance carriers.10 Furthermore, Chapter 664 is viewed as
anti-competitive because it imposes an additional barrier before a consumer may
switch long-distance carriers." Finally, those who oppose Chapter 664 suggest
that smaller sized long-distance carriers will suffer the most because their primary
method of advertising is telemarketing.12


Tad A. Devlin


9. ASSEMBLY FLOOR, COMMITrEE ANALYSIS OFAB 1465, at 2 (June 1, 1995); see Landler, supra note
8 (stating that the promotional brochures that are mailed to prospective customers contain descriptions of the
prizes in the recipients' native language, but the agreement by the customers to switch long-distance carriers
is written in English); see also ASSEMBLY FLOOR, COMMITrEE ANALYSiS OF AB 1465, at 2 (June 1, 1995)
(noting that the California Public Utilities Commission has ordered the withholding of all revenue collected
by Sonic Communications for the purpose of restitution to customers who have been potentially hanned by
Sonic's actions as a long-distance carrier).


10. ASSEMBLY FLOOR, COMimlEE ANALYSIS OF AB 1465, at 2 (June 1, 1995); see Policies and Rules
Concerning Unauthorized Changes of Consumer's Long Distance Carriers, 59 Fed. Reg. 63,750 (1994) (to be
codified at 47 C.F.R. § 64) (defining "letter of agency" (LOA) as a document, signed by the customer, which
states that a particular carrier has been selected as that customer's primary interexchange carrier); id. (stating
further that the LOA must contain clear and unambiguous language that confirms specific information
pertaining to the customer); see also FCC Tightens Phone 'Slamming' Rules, AUSTIN AM.-STATESMAN, June
16, 1995, at D7 (reporting that the FCC adopted rules to protect consumers from having their long-distance
services switched without their knowledge or authorization, and that the long-distance companies are now
required to provide consumers a clearly marked piece of paper, separate from other promotional material, to
sign in order to authorize a change in service). See generally Telephone Interview with Wilbert E. Nixon, Jr.,
Enforcement Division, Common Carrier Bureau, Federal Communications Commission (June 27, 1995) (notes
on file with the Pacific Law Journal) (indicating that the FCC adopted the restrictions on long-distance carrier
switching to curtail unauthorized slamming on June 14, 1995, and the rule was to be in effect 60 days after it
is published in the Federal Register); id. (stating that the only exception to the requirement of a separate piece
of paper signed by the subscriber is a check written in a non-confusing manner that authorizes the service
switch to another carrier).


11. AssEmBLYFLooRCo.arrrEE ANALYsis OFAB 1465, at 2 (June 1, 1995). See generally Charles
Boisseau, Dialingfor Dollars, HOUSrON CHRON., May 14, 1995, at 2 (reporting that industry experts estimate
the Big Three-AT&T, MCI and Sprint-combined to spend more than $1 billion in advertising during 1994);
id. at 3 (noting that many consumers view shopping for long-distance in the same light as calculating taxes or
weeding the garden, and the chore is frustrating enough to make a caller want to "reach out and smack
someone").


12. ASSEMBLY FLOOR, COMMrTEE ANALYSIS OFAB 1465, at 2 (June 1, 1995); see Id. (arguing that
small and medium size long-distance carriers cannot afford expensive media advertising and direct mail
campaigns). See generally Greg McCracken, Effects of Communications Advances Debated, BILLINGS
GAZMIr, Oct. 24, 1990, at C3 (indicating that telemarketing is a $55 billion-a-year industry and is one of the
fastest growing businesses in the United States); id. (adding that the only tools in telemarketing are an office
and a telephone; thus the costs are low and there is no damage to the environment); No More Slamming, FCC
Cracks Down on Long-Distance Carriers, SAN DIEGO UNioN-TRiB., June 16, 1995, at B6 (asserting that the
biggest offenders of unauthorized long-distance switching have been the several hundred smaller long-distance
companies throughout the country that are often overzealous in their pursuit of customers); id. (stating that
there are several hundred carriers vying for a slice of the $60 billion-a-year industry, so it is almost inevitable
that some competitive abuses will occur).
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A B S T R A C T   


The completion of a vehicle purchase is a major decision point which presents substantial financial implications 
for low-income households. As compared to the expansive bodies of literature on the low-income housing search 
and the relationship between travel behavior constraints and intra-household race and sex/gender dynamics, 
literature on the sociodemographic drivers influencing the vehicle search and purchase process for low-income 
households is scant. We begin to fill these knowledge gaps by analyzing data on major decision-making aspects of 
vehicle purchase from a representative survey of 1,604 low- and moderate-income households in California, 
where vehicle ownership and dependence among low-income households is high. We find that sex/gender and 
race or ethnicity both influence who within a household is the reported primary-decision maker in vehicle 
purchase searches, with Hispanic and Asian females being significantly less likely to be described as the primary 
decision-maker in their households’ processes. More educated, higher income and older respondents were also 
more likely to purchase a vehicle from a traditional automobile dealer rather than an online seller or other 
informal source. These findings reflect broader, regressive differences in intra-household financial decision- 
making as well as inequitable disparities in the purchase process. The results also present implications for 
lower-income household financial management, and a growing field of policymaking aimed to support a just 
transition in clean vehicle adoption.   


1. Introduction 


The completion of a vehicle purchase is a major decision point which 
presents substantial financial implications for low-income households. 
As compared to the expansive bodies of literature on the low-income 
housing search and the relationship between travel behavior con-
straints and intra-household race and sex and gender dynamics, litera-
ture on the sociodemographic drivers influencing low-income 
households’ vehicle search and purchase processes is scant. 


To begin to develop an exploratory empirical framework, we inves-
tigate areas in which the vehicle purchase literature is limited, including 
the choice of vehicle seller, and differentiating characteristics of the 
purchasing individual and household. We aim to bridge these research 
gaps by investigating the following specific questions:  


• Which member of the household typically leads the vehicle search and 
makes the purchase decision (including all factors considered in the 
process, e.g., vehicle search methods, vehicle attributes, price range, 
location of purchase, and timeline of purchase)? How does this vary by 
sex/gender,1 race or ethnicity, and income? 


• Where do low- and moderate-income households search for and ulti-
mately purchase vehicles? How does this vary by sex/gender, race or 
ethnicity, and income? 


We begin to fill these knowledge gaps by analyzing data on the 
completion of the vehicle purchase from a representative survey of 
1,604 low- and moderate-income households in California, where 
vehicle ownership and dependence among low-income households is 
high (Pierce et al., 2019). California is a particularly relevant context for 


* Corresponding author at: UCLA Luskin Center for Innovation, 3323 School of Public Affairs Building, Los Angeles, CA 90095-1656, United States. 
E-mail address: gspierce@ucla.edu (G. Pierce).   


1 The specific survey panel question, which we did not have discretion regarding because it was derived from the survey firm’s panel process, only provided the 
options of “male” or “female” for the responses. It did not specify biological sex or gender identity (or provide alternative gender response options). Thus, we use a 
combined sex/gender term, and note this as a limitation. 
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vehicle purchase decision-making because housing ownership among 
low-income households is relatively low and car dependence is rela-
tively high, potentially making cars even more important both as an 
asset and as a travel mode than elsewhere in the U.S. This analysis thus 
has implications for scholars’ understanding of intra-household deci-
sion-making, as well as broader implications for clean-vehicle subsidy 
programs, which are rapidly expanding in California. 


In the remainder of this study, we provide an overview of the liter-
ature through which to consider our research questions (Section 2), then 
describe the data and analytical methods (Section 3). Next, we present 
descriptive statistics on various aspects of the vehicle search for the 
survey population (Section 4). We then use binary logistic regression 
models to further explore themes discovered through our descriptive 
analysis of the data – specifically, factors influencing whether the survey 
respondent was the primary decision-maker for the vehicle search and 
purchase process, and characteristics associated with purchasing from a 
formal seller (Section 5). Finally, we discuss the results (Section 6), and 
present conclusions (Section 7). 


2. Literature review 


As introduced in Section 1, vehicle purchases are major decisions 
which present significant financial implications, particularly for low- 
and moderate-income households, who often face challenges in 
acquiring and retaining vehicles (Klein & Smart, 2017), and for whom 
vehicle ownership can consequently play a significant role in economic 
condition (Brown, 2017; King et al., 2019). Though evidence is limited, 
challenges in the vehicle search process differentiated by household 
socioeconomic status, intra-household structure and race have been 
identified. One study on the prepurchase search for vehicles found that 
lower household incomes are associated with higher vehicle search 
durations, and drew the conclusion that income is a proxy for the cost of 
information search (Klein & Ford, 2003). Scholars have also docu-
mented financial obstacles faced by low-income households and 
households of color, which have implications for vehicle purchase and 
ownership. First, they experience price discrimination in the form of 
higher purchase prices for new cars, with one study providing evidence 
that dealers quote lower prices to white men as compared to black men 
and female purchasers (Ayres & Siegelman, 1995). Households and 
broader communities of color also have lower levels of financial literacy 
and savings (Babiarz & Robb, 2014) partly due to costly and unfair 
financing arrangements for vehicles (Charles et al., 2008; Ong & Gon-
zalez, 2019; Van Alst, 2009) while having less robust access to financial 
institutions and credit (Blanco et al., 2015; Pollard et al., 2021). The 
unconventional financial strategies that low-income households may 
resort to in order to purchase vehicles also highlights the challenges in 
accessing traditional financing (Klein et al., 2020). These combined 
factors likely result in higher effective purchase prices for both used and 
new vehicles for disadvantaged households. 


Apart from these challenges, sociodemographic drivers of variations 
in the vehicle search and purchase process itself have not been suffi-
ciently analyzed. Existing but limited research suggests that ethnic mi-
norities face discrimination in the automobile lending market (Charles 
et al., 2008; Cohen, 2003). For example, unsurprisingly, low- and 
moderate-income households are more likely to own older vehicles than 
high income households (Bhat et al., 2009). However, studies on vehicle 
search from previous decades focused on marketing and information 
costs rather than household structure and socioeconomic status char-
acteristics (Punj & Staelin, 1983; Srinivasan & Ratchford, 1991). More 
recently, studies have examined factors influencing purchase intention 
for gasoline-powered vehicles, and as of 2020, for electric vehicles (Mo 
& Wong, 2012; Trivedi & Kishore, 2020). Others have explored how 
technology influences the search for vehicles (L. R. Klein & Ford, 2003; 
Ratchford et al., 2003), illustrating that the process of searching for a 
new or used vehicle is time-consuming and thus expensive (L. R. Klein & 
Ford, 2003), which is particularly true for the purchase of plug-in 


electric vehicles (M. Taylor & Fujita, 2018). One study found that the 
internet is a particularly useful tool in the vehicle purchase process for 
populations who face challenges negotiating (Morton et al., 2003). 
Nevertheless, there is little existing research on the specific roles various 
household sociodemographic characteristics play in the vehicle search 
and purchase process. 


More specifically, individual differences in employment, education, 
race and gender are known drivers of variations in intra-household de-
cision-making more broadly (Antman, 2014; Blumenberg et al., 2022; 
Oakil, 2016). These individual characteristics also influence differences 
in intra-household vehicle and transportation preferences and outcomes 
(Agrawal et al., 2011; Bhat et al., 2009; de Abreu e Silva, 2014; 
Mohammadian & Miller, 2003), but have been generally under-studied 
with respect to their influence in the fairly ubiquitous process of 
household vehicle turnover (Bento et al., 2018), its associated decision- 
making process, and its implications for transportation equity and 
environmental impact. We further motivate the focus in our study on the 
individual who is the primary decision-maker in the household vehicle 
search process from two perspectives. First, our analysis informs the 
broader literature in understanding intra-household equity dynamics 
with respect to households’ major budgetary decision-making, espe-
cially gendered bargaining, and economic power, gender norms and 
gender preferences (Antman, 2014; Blumenberg et al., 2022; B. D. 
Taylor et al., 2015). This understanding of an individual’s role in major 
budgetary decision-making contrasts with the characterization of much 
of the literature on the role of household or even neighborhood-level 
factors in vehicle adoption, particularly clean vehicles, rather than in-
dividual characteristics within households (DeShazo et al., 2017; Gehrke 
& Reardon, 2022; Rezvani et al., 2015). This literature thus takes 
insufficient account of the intra-household dynamics which may influ-
ence vehicle search and purchase outcomes. 


By comparison, there is more robust scholarship on the much less 
frequent housing search as a key household financial decision-making 
process. Home purchases and homeownership have been found to be 
influenced by many factors, including age, wealth, race or ethnicity, 
language, education level, and gender (Alba & Logan, 1992; Boehm & 
Schlottmann, 2014; Carter, 2011; Liu & Li, 2018). Scholars have found 
income and credit to be key considerations when deciding whether to 
purchase a house (Carter, 2011; Liu & Li, 2018), and having a higher 
income is also negatively associated with the probability of having to 
transition away from owning to renting a home (Boehm & Schlottmann, 
2014). Households with lower education levels have lower ownership 
rates, and the propensity for ownership increases with age (Gyourko & 
Linneman, 1997). Additionally, racial and ethnic disparities in home-
ownership and lending terms persist throughout the U.S. (Goodman & 
Mayer, 2018; Loya & Flippen, 2021). In terms of individual character-
istics within the household influencing the housing search and purchase 
decision, gender can play a role in decision-making and various eco-
nomic aspects of the purchase [e.g. (Andersen et al., 2020)], as it does in 
general intrahousehold decision-making, and even perceptions of the 
meaning of home ownership (Bartley et al., 2005; Ling, 1998). There is 
also limited and nuanced evidence suggesting that although men are 
often dominant in making the final housing purchase choice, women 
may have more influence on the overall process (Levy et al., 2008), the 
latter of which may reflect both the gender norms and gender prefer-
ences hypotheses in intra-household decision-making. However, this 
finding ultimately depends on family structure and several other factors, 
including cultural considerations and the income hierarchy of the 
household members, the latter of which has been characterized in the 
context of the gender asset gap and decision-making more broadly as the 
economic power hypothesis (Antman, 2014; Bartley et al., 2005; Deere 
& Doss, 2006). 


There are clear differences between the house and vehicle purchase 
which may influence the dynamics of intra-household decision-making 
in different ways. Home purchases are typically much larger financial 
and long-term decisions than vehicle purchase decisions. Moreover, 
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their differences in expected use post-purchase may influence interest in 
and expressed bargaining power by individuals within the household. 
On the other hand, both vehicle and homes are among, if not almost 
universally, the two most financially consequential purchase decisions 
for all but very high-income households. Moreover, both vehicle and 
homes are durable assets which can connote a degree of financial se-
curity (Goodman & Mayer, 2018; King et al., 2019; Pierce et al., 2019). 
The similar if not greater perceived economic security dimension 
conferred by vehicle compared to home ownership for lower income 
households is reflected by evidence that even as income declines, 
households are resistant to getting rid of a vehicle (Dargay, 2001), and at 
the extreme, by households resorting to living in their vehicles who 
cannot find other shelter (Giamarino et al., 2022). 


Thus, we empirically answer our proposed research questions in the 
context of the complex intra-household and low-income household 
budgeting dynamics outlined above. We also contribute substantially to 
the very limited literature on intra-household factors associated with 
vehicle search and purchase. 


3. Data and analytical methods 


3.1. Survey data collection 


This section describes the methods and procedures used to design 
and deploy a survey to a representative sample of low- and moderate- 
income households in California in order to understand households’ 
preferences and perspectives on the vehicle search process, including the 
timing and determinants of retirement and replacement decisions, and 
sustainable transportation more broadly (see Pierce et al., 2019 for a 
detailed description of all survey modules).23 


To carry out the full survey deployment, we worked with the external 
firm Growth from Knowledge Custom Research, LLC (GfK, now oper-
ating as part of Ipsos). GfK’s KnowledgePanel® is the largest online 
panel that relies on probability-based sampling techniques for recruit-
ment in the U.S.; hence, it is the largest national sampling frame from 
which fully representative samples can be generated to produce statis-
tically valid inferences for study populations. In order to carry out this 
particular survey, GfK invited individuals from its existing Knowledge-
Panel® sample, supplemented with respondents from external sample 
vendors where necessary, to participate in a web-enabled survey. The 
final usable survey sample was restricted to the following target 
population:  


• General population adults, age 18+;  
• Who are California residents;  
• Who reside in households with an income at or below 300 % of the 


Federal Poverty Level (FPL, with more than 50 % being households 
at or below 225 % FPL);  


• Who stated their intent to replace a vehicle within the next three 
years; and  


• English and Spanish- survey-takers. 


All survey responses occurred online. After a successful “soft launch” 


in April 2018, GfK made minor modifications to the survey instrument 
and collected the remainder of the survey responses in May through July 
2018). A total of 1,604 fully completed surveys, from both the soft and 
full launch, were assigned weights by GfK to allow representativeness of 
the survey to the statewide low- and moderate-income population. We 
show and discuss population-weighted results throughout this study. 


All respondents also reported household incomes below 300 % of the 
FPL (this is approximately $52,600 for a two-person household, with 
respect to the 2021 poverty thresholds4[U.S. Census Bureau, 2021]), 
with 68 % of the weighted sample (60 % of the unweighted sample) 
reporting household incomes below 225 % of the FPL. Further, Spanish- 
language speakers comprised 52 % of the weighted sample (36 % of the 
unweighted sample). 


3.2. Analytical methods 


First, we conducted an exploratory analysis of the data with respect 
to our research questions of interest, calculating frequency distributions 
and measures of central tendency in order to identify household struc-
ture and socioeconomic factor correlates in the vehicle purchase process 
for low- and moderate-income households. These statistics are presented 
in Section 4. 


Then, informed by trends identified in the exploratory analyses, we 
used binary logit regression modeling to explore two research questions 
in more detail: 1) what are the characteristics of the primary decision- 
maker in the search and purchase of the vehicle? And 2) where do 
they purchase a vehicle? 


In the first model (results provided in Section 5.1), the dependent 
(outcome) variable measured whether the individual completing the 
survey listed themselves as the primary decision-maker (or one of 
multiple) on their most recent vehicle search and purchase. We note that 
apart from our model presented in Section 5.1, qualitative inquiry 
regarding the primary decision-maker(s) could yield very interesting 
and unique insights and we are pursuing this in a follow-on study 
(although we also note that this alternative approach is limited in ways 
that our primary approach is not). 


The covariates of interest are sex/gender, race or ethnicity, and in-
come, but we also control for several other sociodemographic charac-
teristics and factors hypothesized to be related to the outcomes, based on 
the intra-household decision-making, housing purchase, and trans-
portation literature introduced in Sections 1 and 2 (Agrawal et al., 2011; 
Antman, 2014; Bhat et al., 2009; Blumenberg et al., 2022; Boehm & 
Schlottmann, 2014; Carter, 2011; de Abreu e Silva, 2014; Liu & Li, 2018; 
Mohammadian & Miller, 2003; Oakil, 2016). The full list of factors 
considered are in Table 3. This included the number of licensed drivers 
and the number of vehicles in a household, each of which may have a 
relationship with the identity of the decision-maker. All the variables 
used in the model were from the individual survey responses. To opti-
mize the model, we explored multiple interactions, and determined that 
interactions between the race or ethnicity and sex/gender variables did 
improve the fit of the model. We present two models – the preliminary 
model, and the final model with interactions between the race or 
ethnicity and sex/gender variables (Table 3). 


In the second model (results provided in Section 5.2), the outcome 
variable we examined was whether the respondent’s most recent vehicle 


2 All research procedures, interview and survey questions, and points-of- 
contact with respondents were approved by the UCLA Institutional Review 
Board (IRB) under IRB approval #17–001704, Designing Light-Duty Vehicle In-
centives for Low- and Moderate-Income Households.  


3 To inform the development of the survey instrument, between February to 
April 2017 we conducted 19 structured interviews with members of the target 
demographic in the Southern California and San Joaquin Valley regions of 
California. Structured interviews with individual respondents eligible for the 
survey allowed the researchers to obtain targeted feedback on question design 
and interpretation. We provided both an English and Spanish-language script to 
each group and conducted discussions in both languages. 


4 This threshold was selected as it reflects the upper end of the household 
income eligibility criteria of several clean vehicle purchase incentive programs 
in California. These programs traditionally have had more lenient income in-
clusion criteria (with tiered benefits depending on income level within the basic 
eligibility criteria) than other basic service and needs assistance programs, both 
because of the relative lack of interest in and capacity to purchase clean ve-
hicles among the lowest-income households, as well as the relatively large cost 
of a clean vehicle purchase with respect to even moderate-income household 
budgets, and thus their need for assistance. 
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purchase was conducted through a dealer or another formal seller versus 
all other purchase options. Ten response categories including an “other” 
option were made available to surveyed households in the original 
survey. However, the low response in many categories motivated the 
consolidation of these original response categories into five groups 
(social network, formal seller, semi-formal seller, internet, all other) for 
descriptive and statistical analysis. Again, we are primarily interested in 
household structure of decision-making with respect to sex/gender, race 
or ethnicity, and income, and control for several other sociodemo-
graphic characteristics and other relevant factors, all included in 
Table 4. The covariates included were hypothesized to be related to the 
outcomes of interest based on a literature review. Reported internet use 
was included based on existing evidence that technology influences the 
vehicle search process and associated outcomes (L. R. Klein & Ford, 
2003; Morton et al., 2003). Factors such as credit and income are known 
to be limiting factors in major formal financial purchases. We explored 
interaction relationships for this model as well, but they did not improve 
the fit of the model and were therefore not included in the final 
specification. 


4. Descriptive survey results 


4.1. Participant characteristics 


All survey respondents reported household incomes below 300 % of 
the FPL, with 68 % of the weighted sample reporting household incomes 
below 225 % of the FPL. Most households, however, were very low in-
come; nearly-two-thirds of respondents reported an annual household 
income of less than $25,000 (lowest income bracket) or between 
$25,000 and $49,999 (37 %, second income bracket) (see Table A1). 
Around 38 % of the sample lived in a state-identified disadvantaged 
community (Senate Bill 535) at the time of the survey. Further, 52 % of 
the weighted sample took the survey in Spanish language form. 


Survey respondents exhibited a high level of vehicle dependence; on 
average they reported owning as many vehicles per household as the 
statewide average for all households under 300 % of the FPL (2.0 ve-
hicles).5 A little over half of respondents (55 %) reported living in a 
detached single-family home (see Table A2 for a more detailed 


delineation of housing types), and about 54 % of respondents were 
renters. Sample respondents were evenly and predominantly split be-
tween urban and suburban areas (43 % each), while the remaining 14 % 
lived in rural areas, although we note that car ownership hardly varied 
between these geographies. Nearly half the survey participants lived in 
the South Coast Air Basin, and around 10 % in each of the San Joaquin 
Valley, Bay Area and San Diego County air quality management district 
(AQMD) areas, 3 % in Sacramento and 19 % in other AQMD 
geographies. 


Please refer to Pierce et al., 2019, a comprehensive report analyzing 
this survey data, for additional information on participant 
characteristics. 


4.2. Vehicle search and purchase: Intention and magnitude 


Results from the survey are consistent with previous scholarship, 
showing that the vast majority of low- and moderate-income households 
own and use automobiles despite the substantial financial burden of 
vehicle ownership and operation (Blumenberg et al., 2020; Blumenberg 
& Thomas, 2014). About half of surveyed low- and moderate-income 
households also reported planning to keep their main household 
vehicle for a period of two years or less. 


To understand the financial implications of vehicle purchase for 
households, we characterize the amount households reported paying for 
their main vehicle (that the respondent drives the most often, if they 
have multiple vehicles). Detailed purchase price data were reported for 
about two-thirds of the sample. After removing outliers (above 
$50,000), the average price which households reported paying was 
almost $14,000. Variation in expenditures on vehicles is positively 
correlated with income; households in the lowest-income bracket re-
ported spending an average of $10,000, which is slightly more than half 
of what the highest income bracket reported spending – more than 
$18,000 on average. The differences in mean expenditures between 
these income brackets are statistically significant at the p < .05 level. 


4.3. Vehicle search: Who decides and where do they search? 


Only a handful of studies have analyzed how households search for 
automobiles, or experience vehicle transitions more broadly (N. J. Klein 
& Smart, 2019). Only two studies, to our knowledge, focus directly on 
potential differences in search by income groups (Khan & Habib, 2021; 
L. R. Klein & Ford, 2003). Accordingly, we explore two topics: charac-
teristics of the primary decision-maker of vehicle purchases in the 
household, and where households typically purchase vehicles from. In 
Section 5, we expand our multivariate assessment of the themes sug-
gested by univariate and bivariate analysis, reporting findings from bi-
nary logit regression models. 


4.3.1. Intra-household decision-making 
We first analyze who within the household was identified as the 


primary decision-maker with responsibility for the search and purchase 
of the household’s main vehicle. Unsurprisingly given the broader 
literature on intra-household economic decision-making, the respondent 
or their partner made the vast majority of vehicle search and purchase 
decisions (75 %). However, as shown in Table 1, there is a clear dif-
ference reported in degree of influence over the decision between males 
and females. Males were more likely to be the primary decision-maker, 
regardless of whether a male or female was the survey respondent.6 


We further explored differences by sex/gender in decision-making 


Table 1 
Identity of the Primary Decision-Maker in the Search and Purchase of the Main 
Household Vehicle, by Sex/Gender of Respondent.  


Decision-Maker Male Female Total 


Myself 64.5 % 45.4 % 55.8 % 
Partner/Spouse 10.7 % 29.3 % 19.2 % 
Older family member (father, mother, 


uncle, aunt) 
9.4 % 10.1 % 9.7 % 


Other family member or person in 
household (children or adults of 
driving age, and children of non- 
driving age) 


3.1 % 4.1 % 3.6 % 


Other 1.7 % 0.3 % 1.0 % 
Multiple decision-makers 10.6 % 10.8 % 10.7 % 
Sample Total 100 % (n 


= 814) 
100 % (n 
= 681) 


100 % (n =
1,495) 


Note: 14% of households were single-person households (reporting only one 
person as the household size). 


5 We also found that the average number of persons in surveyed households 
was 3.5, and the average number of licensed drivers per household in the 
sample was 2.3, with household sizes and number of licensed drivers increasing 
by income group. In terms of the representativeness of the survey sample to the 
state of California, the mean number of vehicles per person is 0.73 in the sample 
and 0.77 across all households in the state (per the 2013 California Household 
Travel Survey). The mean number of vehicles per licensed driver is even more 
similar, with an average of 0.98 in the sample and 1.0 across the state. 


6 Table A.3 in the appendix shows responses to a similar survey question 
regarding the primary decision-making individual in the “final” purchase of the 
main household vehicle, but not including the search itself. We find very similar 
results for both descriptive analysis and statistical models compared to the 
results we present in the main text of the manuscript. 
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across racial-ethnic groups. Excluding multi-racial respondents (n = 32), 
all other minority groups reported a higher proportion of males as the 
primary household decision-maker. 


4.3.2. Where households purchased their main vehicle 
We analyzed where households purchased their main vehicle in the 


past, as well as secondarily explored their stated intentions about where 
to purchase a vehicle in the future (see Table A4 for specific response 
categories). By far the most common seller (60 %) of vehicles to sur-
veyed households were formal (i.e., dealerships, etc.) with purchases 
from social networks the second largest category (17 %). 


Over 80 % of new vehicles were purchased from a formal seller, such 
as a car dealership, whereas over 50 % of used vehicles were purchased 
from other sellers. Surveyed households were more likely to purchase 
their vehicle used (61 %) rather than new (39 %). This trend is stratified 
by income, with a larger proportion of the lowest income households 
purchasing used vehicles, and a larger proportion of higher income 
households purchasing new vehicles. For example, just 31 % of re-
spondents earning less than $25,000 a year purchased their primary 
vehicle new, compared to more than 44 % of respondents earning above 
$50,000 a year. There are significant differences among racial and 
ethnic groups as well, as roughly 66 % of Non-Hispanic Asian re-
spondents purchased a new vehicle, while just 28 % of Black re-
spondents did. 


We also note that there are major differences between past purchase 
and expected future purchase. In contrast with past purchases, in the 
future, households expect to buy more often through formal channels, 
much less often through social networks, and slightly more often via the 
internet. We expand upon the implications of this trend in Section 6. 
However, the extent to which households rely on social networks to 
acquire vehicles due to discrimination from external sellers is not 
evaluated in this study, and could impact whether purchases through 
social networks are ultimately reduced as anticipated by respondents. 


As Table 2a shows, the proportion of respondents who purchased 
their main vehicle through a formal channel (dealership, etc.) increases 
substantially as income increases (just 47 % of those making less than 
$25,000 compared to about 75 % of those making over $50,000). 
Among racial-ethnic groups, by far the most likely group to purchase 
their main vehicle through a formal channel were Non-Hispanic Asian 


respondents (74 % – not shown in Table 2a). 
We also examined how households with varying language profi-


ciency purchased their main vehicle, with respect to Hispanic survey 
respondents only (Table 2b; the survey only posed this question to 


Table 2a 
Seller type of main vehicle purchase, by income tier.   


<$25,000 $25,000-$50,000 $50,000-$75,000 >$75,000 Sample Total  


Pct. (N) Pct. (N). Pct. (N) Pct. (N) Pct. (N) 


Social network 27 % (129) 20 % (117) 13 % (48) 11 % (16) 20 % (310) 
Formal 47 % (222) 58 % (345) 75 % (274) 74 % (104) 60 % (945) 
Semi-formal 10 % (49) 11 % (62) 5 % (19) 4 % (5) 9 % (135) 
Internet 13 % (60) 10 % (57) 6 % (22) 11 % (15) 10 % (155) 
Other 2 % (9) 2 % (12) 0 % (1) 0 % (0) 1 % (22) 
Sample Total 100 % (470) 100 % (593) 100 % (364) 100 % (140) 100 % (1,567)  


Table 2b 
Seller type of main vehicle purchase, by language spoken (Hispanic respondents 
only).   


English Bilingual Spanish/ 
English 


Spanish Sample 
Total  


Pct. (N) Pct. (N) Pct. (N) Pct. (N) 


Social 
network 


19 % (38) 20 % (93) 22 % (24) 20 % (155) 


Formal 61 % (120) 63 % (290) 41 % (44) 59 % (453) 
Semi-formal 10 % (19) 10 % (47) 17 % (18) 11 % (85) 
Internet 10 % (19) 7 % (30) 17 % (18) 9 % (67) 
Other 1 % (2) 0 % (1) 3 % (3) 1 % (6) 
Sample Total 100 % 


(197) 
100 % (462) 100 % 


(107) 
100 % 
(766)  


Table 3 
Regression Model: Primary vehicle search decision-maker.   


Preliminary 
Model 


Interaction 
Model 


Independent Variables Odds Ratio (z- 
statistic) 


Odds Ratio (z- 
statistic) 


Education level (ordinally coded as 1 = less 
than high school up to 4 = Bachelor’s 
degree or higher) 


1.398* 1.404**  


(2.50) (2.59) 
Black (non-Hispanic) 1.333 1.610  


(0.60) (0.69) 
Asian (non-Hispanic) 1.817 12.766**  


(1.32) (3.63) 
Other (non-Hispanic) 3.033 9.091  


(1.53) (1.81) 
2+ Races (non-Hispanic) 3.544* 3.788  


(2.01) (1.08) 
Hispanic 2.221* 4.744**  


(2.05) (2.71) 
Annual Income ($, thousands) 1.002 1.002  


(0.28) (0.37) 
Sex/gender (female) 0.473** 1.203  


(3.28) (0.47) 
Household size 0.970 0.969  


(0.38) (0.41) 
Age 1.021* 1.022*  


(2.29) (2.48) 
Bilingual or Spanish-proficient 0.842 0.786  


(0.48) (0.63) 
Number of vehicles in household 1.018 1.016  


(0.07) (0.06) 
Number of licensed drivers 0.816 0.808  


(0.76) (0.78) 
Ratio of licensed drivers to household 


vehicles 
0.954 0.993  


(0.12) (0.02) 
Married or in a relationship 1.034 1.007  


(0.14) (0.03) 
Currently Employed 2.096** 2.156**  


(2.96) (3.03) 
Interaction: Black * sex/gender – 0.680   


(0.45) 
Interaction: Asian * sex/gender – 0.041**   


(3.42) 
Interaction: Other race * sex/gender – 0.148   


(1.27) 
Interaction: 2+ races * sex/gender – 0.685   


(0.27) 
Interaction: Hispanic * sex/gender – 0.255**   


(2.61) 
N 1,223 1,223 
pseudo R2 0.091 0.112 


* p < 0.05, ** p < 0.01. 
Note: The variance inflation factors (VIF) of the predictors in these models range 
from 1.1 to 6.3, with an average VIF of 2.2. 
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Hispanic respondents, which is why these are the results presented). 
English language proficiency may impact the ability to comfortably 
negotiate and purchase a vehicle at a formal institution (dealership, 
etc.), the extent to which may vary by the language spoken. For Spanish- 
speakers, this may be less of a concern in certain areas of California with 


high percentages of Hispanic residents, as dealerships in those regions 
are likely to have more Spanish-speaking staff as well. Nevertheless, we 
find noticeably higher reliance on semi-formal sellers (local repair shop, 


Fig. 1. Predictive margins of the race or ethnicity and sex/gender interaction (based on the interaction model in Table 3).  


Table 4 
Regression Model: Vehicle purchase completion from a formal seller.  


Independent Variables Odds Ratio (z- 
statistic) 


Education level (ordinally coded as 1 = less than high school up 
to 4 = Bachelor’s degree or higher) 


1.424**  


(3.11) 
Black (non-Hispanic) 1.878  


(1.40) 
Asian (non-Hispanic) 1.713  


(1.17) 
Other (non-Hispanic) 2.148  


(1.35) 
2+ Races (non-Hispanic) 0.969  


(0.06) 
Hispanic 1.194  


(0.53) 
Annual Income ($, thousands) 1.023***  


(4.21) 
Sex/gender (female) 1.331  


(1.40) 
Self-reported Credit Score (1 = excellent, 4 = poor) 0.905  


(0.87) 
Reported internet use (hours/week) 1.007  


(0.83) 
Currently Employed 1.149  


(0.60) 
Bilingual or Spanish-proficient 1.300  


(0.83) 
Number of vehicles in household 0.759**  


(2.72) 
Age 1.019*  


(2.50) 
N 1,439 
pseudo R2 0.0812 


* p < 0.05, ** p < 0.01, *** p < 0.001. Note: The variance inflation factors (VIF) 
of the predictors in these models range from 1.1 to 2.5, with an average VIF of 
1.4. 


Table A1 
Household Income Category of Respondents.  


Category Weighted Sample Size Percent of Sample Respondents 


Less than $25,000 500 31 % 
$25,000 – $49,999 598 37 % 
$50,000 – $74,999 366 23 % 
$75,000 or more 140 9 % 
Sample Total 1604 100 %  


Table A2 
Housing Type of Respondents.  


Category Weighted Sample Size Percent of Sample Respondents 


Single-Family, 
detached 


882 55 % 


Single-Family, attached 209 13 % 
Multi-Family dwelling 392 25 % 
Mobile Home 101 6 % 
Other 13 1 % 
Sample Total 1597 100 %  


Table A3 
Identity of the Primary Decision-Maker in the Final Purchase of the Main 
Household Vehicle, by Sex/Gender of Respondent.  


Decision-Maker Male Female Total 


Myself 68 % 50 % 60 % 
Partner/Spouse 18 % 35 % 26 % 
Older family member (father, mother, 


uncle, aunt) 
12 % 12 % 12 % 


Other person in household (children or 
adults of driving age, and children of 
non-driving age) 


1 % 2 % 2 % 


Adult outside household 0 % 2 % 1 % 
Sample Total 100 % (n 


= 816) 
100 % (n 
= 685) 


100 % (n 
= 1,501)  
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garage, on-street advertiser, or “Buy Here Pay Here” used dealer7– see 
Table A4 for the categorization of sellers in each category) and internet 
sellers among Hispanic Spanish-only speaking households (Table 2b), 
although we note that the small sample sizes do not allow us to deter-
mine whether these differences are significant. This descriptive analysis 
is explored statistically in further detail in Section 5, where we report the 
results of our binary logit regression models. 


5. Model results 


5.1. Who was the primary decision-maker in the search and purchase of 
the main household vehicle? 


To more rigorously evaluate the trends we identified in Section 4, we 
first assess factors influencing the primary decision-maker with re-
sponsibility for the search and purchase of the main household vehicle. 
Using the binary outcome of whether the survey respondent was the 
primary decision-maker responsible for the vehicle search and purchase 
(or one of multiple primary decision-makers), we found that education 
(ordinal – increasing from less than high school, high school, some 
college, to bachelor’s degree or higher), race or ethnicity (reference 
category is non-Hispanic White), age, employment (working versus not 
working, as a part or full-time paid employee or self-employed), and 
sex/gender all significantly predicted whether or not the respondent was 
the primary decision-maker, with significant interactions identified be-
tween race or ethnicity and sex/gender. 


Table 3 demonstrates the results of the preliminary model before it 
was adjusted to include interaction terms (left) and the results of the 
interaction model with an improved model fit (higher R2 value, right). In 
the preliminary model, higher education levels (p < .05), increasing age 
(p < .05), employment (p < .01), and identifying as Hispanic or multi- 
racial as compared to non-Hispanic White (p < .05) are all positively 
associated with being the decision-maker on the purchase of the 
household vehicle, while being female is associated with lower odds of 
being the decision-maker (p = .001). 


The interactions in our model (Table 3, right) indicate that being 
Hispanic or Asian has a larger positive effect on whether someone 
searches when it is a male. Fig. 1 demonstrates the predictive margins of 
the race or Hispanic ethnicity and sex/gender interaction from the 
interaction model, showing that Asian race and Hispanic ethnicity af-
fects the outcome less (p < 0.01) when it is a female respondent. This is 


represented by the non-overlapping confidence intervals in the margins 
for male and female respondents for only Asian race and Hispanic 
ethnicity. As stated previously, in the initial model developed without 
any interaction terms (Table 3, left), being female significantly (p =
.001) reduced the odds of the survey respondent being the primary 
decision-maker. As shown in Table 3, the relationship with sex/gender is 
no longer statistically significant when the interactions with sex/gender 
are included, indicating that sex/gender and the outcome variable do 
not have a significant relationship when the race or ethnicity of the 
respondent is non-Hispanic White. However, even after accounting for 
the sex/gender and race or ethnicity interactions, Asian and Hispanic 
variables still remain independently statistically significant, indicating 
that independent of sex/gender, being of that particular race or ethnicity 


Table A4 
Seller Type of Main Vehicle Purchase and Expected Future Vehicle Purchase.  


Seller type Past Main Vehicle Expected Future 
Vehicle 


Count Percent Count Percent  


1. Social network 310 19.8 % 130 8.4 % 
Friend, family, or acquaintance 265 16.9 % 130 8.4 % 
Received car as a gift/inheritance 45 2.9 % 0 0 %  


2. Formal seller 945 60.3 % 1,080 69.7 % 
Dealership 933 59.5 % 1,051 67.9 % 
A credit union or purchasing service 13 0.8 % 29 1.9 %  


3. Semi-formal seller 135 8.6 % 126 8.1 % 
Local repair shop or garage 19 1.2 % 47 3.0 % 
On-street advertiser 75 4.8 % 41 2.6 % 
“Buy Here Pay Here” used dealer 41 2.9 % 39 2.5 %  


4. Internet 155 9.9 % 179 11.6 % 
Large seller (i.e., CarMax) 59 3.7 % 93 6.0 % 
Individual seller (i.e., Craigslist) 96 6.1 % 86 5.5 %  


5. Other 22 1.4 % 35 2.2 % 
Sample Total 1,567 100 % 1,549 100 %  


Table A5 
Multinomial specification for vehicle purchase location model.  


Independent 
Variables 


Social 
Network 


Formal 
seller 
(reference 
group) 


Semi- 
formal 
seller 


Internet Other 


Relative Risk Ratios (Standard Error) 


Increasing 
Education 


0.801  0.575*** 0.710 0.424**  


(0.120)  (0.107) (0.148) (0.176) 
Black 0.786  0.119* 0.409 0.931  


(0.367)  (0.132) (0.356) (1.142) 
Asian 0.531  0.832 0.0692*** 8.868**  


(0.334)  (0.631) (0.0534) (9.870) 
Other (non- 


Hispanic) 
0.618  0.205 0.182** 4.064  


(0.442)  (0.220) (0.139) (4.503) 
2+ Races 


(non- 
Hispanic) 


0.652  0.383 2.080 6.92e- 
06***  


(0.474)  (0.330) (1.560) (7.06e- 
06) 


Hispanic 0.882  1.078 0.607 1.381  
(0.362)  (0.534) (0.337) (1.174) 


Annual 
Income ($, 
thousands) 


0.973***  0.980* 0.986 0.960**  


(0.00586)  (0.0102) (0.00909) (0.0154) 
Sex/gender 


(female) 
0.964  0.626 0.491** 1.142  


(0.245)  (0.207) (0.175) (0.625) 
Self-reported 


Credit 
Score (1 =
excellent, 
4 = poor) 


1.104  1.346 0.949 1.239  


(0.142)  (0.286) (0.192) (0.587) 
Reported 


internet 
use (hours/ 
week) 


0.997  0.953** 0.996 1.043**  


(0.00928)  (0.0198) (0.0126) (0.0185) 
Currently 


Employed 
0.585*  1.595 1.124 1.260  


(0.182)  (0.575) (0.457) (0.940) 
Bilingual or 


Spanish- 
proficient 


0.771  0.972 0.626 0.470  


(0.312)  (0.448) (0.334) (0.646) 
Number of 


vehicles in 
household 


1.474***  1.188 1.064 1.567*  


(0.190)  (0.216) (0.161) (0.364) 
Age 0.981*  1.010 0.946*** 1.031  


(0.0104)  (0.0109) (0.0125) (0.0212) 
Constant 2.148  0.614 26.34** 0.00993*  


(2.101)  (0.655) (38.63) (0.0258) 
Observations 1,439 1,439 1,439 1,439 1,439 


Standard errors in parentheses. 
*** p < 0.01, ** p < 0.05, * p < 0.1. 


7 A “Buy Here Pay Here” dealer does not use a separate auto loan lender, but 
finances the purchases of used vehicles in-house. Since this approach does not 
involve traditional financing, it is considered to be semi-formal here. 
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increased the odds of the respondent being the primary decision-maker 
(p < .01). 


5.2. Was the primary household vehicle purchased from a formal seller? 


Next, we examined factors influencing whether an individual pur-
chased their vehicle from a formal seller, such as a registered dealership, 
rather than informal seller.8 Results from this model are shown in 
Table 4. We found that only education, age, and income were statisti-
cally significantly associated with the outcome. Similar to the model 
focused on who was the primary decision-maker for vehicle purchase 
(Section 5.1), older, more educated individuals were more likely to have 
purchased a vehicle from a formal seller. Income was negatively asso-
ciated with the outcome (p < .001), indicating that lower income 
households were less likely to purchase a vehicle from a formal seller. 


The number of vehicles in the household was negatively associated 
with the outcome, indicating that households with fewer cars are more 
likely to purchase from a formal seller. The other factors the model 
adjusted for, including race or ethnicity, credit score, and employment, 
do not demonstrate a significant relationship with whether the vehicle 
was purchased from a formal seller. 


We developed a similar model to assess future purchase intentions 
and compare to past purchase trends (results available upon request). 
We found that education is less influential on the choice of purchase 
type, though the associations with income and age remain similar. We 
also found that a respondent has statistically significant higher odds of 
intending to purchase from a formal seller if they identify as Black (p =
.05), which we did not see in the past purchase model. This may indicate 
that there is a strong intention to purchase from a formal seller among 
certain segments of the population, and there may be existing barriers to 
such purchases, which we expand upon in Section 6. 


6. Discussion 


In this study, we examine key dimensions of the vehicle search and 
purchase process for low- and moderate-income households through a 
sociodemographic lens. As shown above, distinct trends persist across 
our descriptive analysis and statistical models, and these results are 
largely consistent with research in parallel intra-household decision- 
making and transportation realms. In particular, we found the sex/ 
gender and employment status trends of individuals identified as the 
primary decision-maker in vehicle search to comport with the broader 
literature on intra-household gendered bargaining power and the eco-
nomic power and gender norms hypotheses specifically. 


We further found that the intersection of race and ethnicity with sex/ 
gender within the vehicle search was a particularly key driver in the 
primary decision-making model (Section 5.1). The significant interac-
tion between ethnicity and sex/gender for Hispanic respondents iden-
tified in this model aligns with existing studies focused on determinants 
of travel behavior differences within resource-constrained households. 
One recent study found that specifically within Hispanic households, 
females are less likely to drive vehicles, less likely to have access to 
household vehicles, and showed that this disparity is more stark for fe-
male immigrants but still exists to some extent among U.S. Hispanics 
(Matsuo, 2020). This is also consistent with an earlier study finding that 
Hispanic men who identify strongly with their ethnicity tend to exert 
more control over decision-making in the household (Webster, 1994). 
Other recent work (Blumenberg et al., 2022) focused on the gendered 
differences in commuting travel and interactions with race and ethnicity 


specifically. One study found that Hispanic households have the largest 
within-household, gendered disparity in commuting and travel modes, 
indicating that household structure strongly impacts the differential 
mobility of Hispanic individuals (Hu, 2021). 


The similar interaction effect which we found for Asian race with 
sex/gender is more challenging to contextualize within the literature. 
The same study on travel behavior by Hu did not find that the 
commuting travel gender gaps for Asian households fluctuate in the 
same way as they do for Hispanic households, based on household 
structure (Hu, 2021). Recent scholarship on decision-making within 
Asian marriages found that perceived female-dominant decision-making 
was less frequent than male-dominant, but did not compare decision- 
making processes with other races and ethnicities (Han, 2021). It is 
thus challenging to draw comparisons between that particular study’s 
findings and our decision-maker model interaction results. However, 
this same study also found that couples with an Asian man and Asian 
woman involved more male-centered decision-making than pairs with 
an Asian man and white woman. Differences in individual race and 
ethnicity in couples have also been shown to influence key outcomes in 
the housing search process (Loya, 2022), but deserve more exploration 
in the vehicle search literature. 


Our second analysis of the vehicle search and purchase process fo-
cuses on the factors influencing the purchase of vehicles from formal 
versus informal sellers (Section 5.2). We find that higher education 
levels, older age, and income are positively associated with purchasing a 
vehicle from a formal seller, whereas the number of vehicles already 
owned within the household is negatively associated with purchase from 
a former seller. The findings that individuals with increased education, 
age, and income have higher odds of purchasing from a formal seller are 
unsurprising considering that higher income households purchase more 
expensive vehicles (Section 4.2), and are less likely to face financing 
discrimination. Contrary to our expectations and the broader housing 
literature where these factors are predominant, self-reported credit and 
employment status did not impact whether an individual purchased 
their main vehicle from a formal seller (Pollard et al., 2021). Addi-
tionally, the number of vehicles in the household has a significant 
negative relationship with the odds of purchasing a vehicle from a 
formal seller. This finding could indicate that some households purchase 
a higher number of less expensive vehicles from informal sellers, instead 
of spending more money per vehicle from formal sellers, but merits 
further study. 


Though there were distinct race, ethnicity and language proficiency 
trends identified through the descriptive analysis (Section 4.3.2), we did 
not identify any statistically significant relationships between race or 
ethnicity and whether a vehicle was purchased from a formal seller, 
contrasting with recent individual race and ethnicity-differentiated 
outcomes found in the housing purchase process (Loya, 2022). How-
ever, we note that when we compare these findings to a model for future 
vehicle purchase intentions, we find such relationships: there are sta-
tistically significant higher odds of intent to purchase from a formal 
seller if the respondent identifies as Black, whereas education level is 
found to be less influential in future purchase location intent. 


These findings present several implications. First, there may be 
existing barriers to purchasing from a formal seller among individuals 
with less formal education and individuals of particular races, resulting 
in an inability to complete such purchases in the past, but an existing 
desire to purchase from dealers in the future. Previous literature has 
identified serious challenges in the vehicle purchase process for various 
sociodemographic groups. There is mixed evidence of the existence of 
racial and gender discrimination in purchase price (Ayres & Siegelman, 
1995; Goldberg, 1996) and other financial aspects, with some studies 
finding disparate impacts specifically for offline purchases (Morton 
et al., 2003), and loan interest rates from finance companies (Charles 
et al., 2008). One analysis focused on loss ratios in Missouri found evi-
dence that automobile insurance price disparities are related to higher 
risk, and not discriminatory practices (Harrington & Niehaus, 1998), 


8 We also built a multinomial model to compare results between multiple 
types of sellers (e.g., family and friends, internet, etc.), instead of a binary 
formal seller vs informal seller split for the logit model. The results were 
similar, so we only report the logit specification here. Results for the multi-
nomial model are presented in Appendix Table A.5. 
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while the most recent study we could identify on auto insurance rates 
found that in Los Angeles, racial discrimination remains associated with 
premiums even after risk is accounted for (Ong & Stoll, 2007). However, 
the gap between the actualized and aspirational purchase decision 
process for vehicles has received much less attention than in the home 
buying context, and deserves further study. 


Additionally, purchasing a vehicle from a dealer with loan financing 
can improve an individual’s credit score over time, which is important 
for future major purchases. Moreover, nearly all existing clean vehicle 
adoption subsidy programs implicitly require the purchase of vehicles 
through formal dealerships (Pierce & DeShazo, 2017). Apart from the 
evident financing and environmental equity implications, other impor-
tant benefits of purchasing a vehicle from a formal seller such as a dealer 
include realizing desired vehicle characteristics (Yavorsky et al., 2021). 
The roadblocks to obtaining preferred vehicle characteristics faced by 
individuals forced to rely on informal sellers certainly are less conse-
quential than the home attribute and neighborhood constraints faced by 
many individuals in the home purchasing process, but are nevertheless 
important (Shertzer & Walsh, 2019). Preventing barriers to purchase 
from a formal seller can thus reduce inequities in the vehicle search 
process. More broadly, it is evident that several sociodemographic 
characteristics are associated with the major decision aspects of the 
vehicle search we investigated in this study, and characterizing barriers 
to vehicle purchase will continue to grow in importance to make a just 
transition to zero-emission vehicles over the next several decades. 


Finally, we note that this study has several limitations which future 
research should aim to overcome. The survey we analyze in this study 
was designed to answer broader questions about the effectiveness of 
alternative vehicle purchase incentive designs for low- and zero- 
emission vehicle purchases, and the role that enhanced financing op-
tions might play in increasing the purchase of new or used low- and zero- 
emission vehicles. Due to the nature of the cross-sectional survey data, 
we are not able to further explore the mechanisms driving the outcomes 
identified in our results. Additionally, this survey sample was targeted to 
reach a subset of the population who intended to replace a vehicle in the 
next three years. While we do not anticipate this future replacement 
intention has an impact on the research questions regarding past pur-
chase that we have analyzed and discussed here (and have noted the 
similar vehicle holding characteristics with respect to the broader low- 
to moderate- income population), we note that this sample restriction 
may affect the generalizability of the survey results in other domains. 
One additional minor limitation is that the survey did not clearly specify 
whether it was requesting the respondent’s biological sex or gender (and 
no options other than male or female were presented), so we use a 
combined sex/gender term here. 


Regarding our analytical choices, the binary construction of the 
primary decision-maker regression model structure did not allow for the 
fullest variation in outcome responses possible. We classified this vari-
able into binary categories if “myself” was one of the responses, when it 
could also be identified and viewed as a joint decision. We note that few 
responses reflected multiple decision-makers, and that we were inter-
ested in individual differences. Regarding the location of vehicle pur-
chase examined in the second regression model, though the option of 
“other” was presented to respondents, they were not able to write in a 
description of the “other” source. Though we do not anticipate these 
limitations are significantly impacting our findings for the two models, 
they do limit the types of conclusions we can draw from the results. 


7. Conclusions 


In this study, we use household survey data to analyze equity in the 
vehicle search and purchase process for low- and moderate- income 
households, using evidence on the housing search to frame our analysis, 
but also investigating differences in the two types of search processes. 
We find that sex/gender and race or ethnicity both influence who within 
a household makes vehicle purchase decisions, with Hispanic and Asian 


females being significantly less likely to be a primary decision-maker in 
the process. More educated, higher income and older household re-
spondents were also more likely to purchase a vehicle from a traditional 
automobile dealer than an online or other informal source, though the 
results also demonstrate that different sociodemographic groups are 
more likely to have an intent to purchase from a traditional dealer in the 
future. 


This research furthers our understanding of how low- and moderate- 
income households search for vehicles, revealing existing barriers in the 
vehicle search process for various populations and associated societal 
and financial implications. The financial magnitude and relative fre-
quency of vehicle purchases by lower-income households suggest that 
differential outcomes by income, race or ethnicity, or language in the 
vehicle search and buying process may have important implications for 
differences in wealth and financial well-being. Moreover, the frequent 
turnover observed in vehicle fleets seems to represent an opportunity for 
policy makers to support a fast, just transition to clean vehicle adoption. 
Yet practically, if informal transactions and methods of payment for 
vehicle purchase are preferred by low- and moderate-income house-
holds, supporting these vehicle purchases through public sector support 
programs may prove challenging to effect even if policy intent is present. 


Future research to examine intra-household dynamics driving these 
results can support greater equity in decision-making. Additionally, 
there is a need to improve our understanding of the degree of house-
holds’ desire and intent to purchase vehicles from formal sellers to 
inform clean vehicle policy design, as well as to identify methods to 
reduce barriers and increase equity in the vehicle search and purchase 
process in order to realize the broader societal goal of clean vehicle 
adoption. 
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RECENT DEVELOPMENTS IN PRODUCTS,
GENERAL LIABILITY, AND CONSUMER LAW
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I. PRODUCT IDENTIFICATION


An Illinois court recently recognized the necessity for plaintiffs to identify the
manufacturer of an allegedly defective product in Root v. I H Industries, Inc.' A
plaintiff in Root injured himself by slipping on a snow- and ice-covered van ramp
manufactured by a company acquired by the defendant.2 The plaintiffs relied upon
the "apparent manufacturer" doctrine, which dictates that a company holding itself
out to the public as the manufacturer of a product can be strictly liable if the
product is unreasonably dangerous. The plaintiffs contended that the defendant
was liable because a catalog it distributed conspicuously displayed the logo of the
manufacturer of the van ramp.3 The Root court noted that the primary rationale
behind the "apparent manufacturer" doctrine is to impose liability where the defen-
dant has induced the public to believe and rely on the fact that it manufactured
the product.4 Applying this rationale, the court found that the defendant had made


1. 660 N.E.2d 195 (II1. App. Ct. 1995).
2. 660 N.E.2d at 196.
3. Id. at 198.
4. Id. (citing Hebel v. Sherman Equip., 442 N.E.2d 199 (11. 1982)).
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no representations regarding the true manufacturer of the van ramp and hence
could not be liable.5


The court in Santarelli v. B.P. America6 concluded that evidence linking the
defendant to the injuring product is a necessary element of a plaintiffs case even
if the key evidence determining that fact is destroyed or discarded through no fault
of the plaintiff.7 In Santarelli the plaintiff consumed farm-raised salmon containing
a toxin that caused "bizarre and unnerving" symptoms.8 Because the contaminated
salmon samples spoiled during a power outage, thus precluding the wholesaler's
identification, the Santarelli court examined whether the plaintiff could link the
named defendants through the market share theory, the alternative liability theory,
or the enterprise liability theory.9 The court, discussing the origins and application
of each theory, determined that Pennsylvania had not adopted versions of market
share liability or enterprise liability.' ° The court additionally found that although
Pennsylvania had adopted the Restatement (Second) of Torts definition of alternative
liability," the theory was not applicable because the defendants' conduct was not
simultaneous, identical, or accompanied by evidence implicating more than one
wholesaler. 12


New York law requires that a plaintiff show that a products liability defendant
either manufactured, sold, or distributed the product at issue. " A defendant owning
a delivery truck for dairy products is not liable for injuries caused by a defect in
the truck if the defendant played no role in designing, manufacturing, selling, or
distributing the defective portion. 14


In Harris v. A. C. S., Inc.,1" the U.S. District Court for the Southern District
of Indiana applied Indiana law to a multidefendant asbestos product liability
action. In Harris the sole product identification witness linking one defendant
with the product could not distinguish between types of insulation and could
not testify absolutely to witnessing any installation, removal, or potential dust-
creating activity placing the product in proximity to the plaintiff. 6 Noting that
the market share theory had not been adopted by Indiana courts and had been
explicitly rejected in the asbestos context by other courts,' 7 the Harris court


5. 660 N.E.2d at 198-99.
6. 913 F. Supp. 324 (M.D. Pa. 1996).
7. Id. at 329.
8. Id. at 326.
9. Id. at 328, 329-30.


10. Id. at 329-30 (citing City of Philadelphia v. Lead Indus. Ass'n, Inc., 994 F.2d 112, 123-29
(3d Cir. 1993) (Pennsylvania law)).


11. Id. at 329-30 (citing Snopersky v. Baer, 266 A.2d 707, 709 (Pa. 1970)).
12. Id.
13. Lawless v. O'Brien, 636 N.Y.S.2d 92 (App. Div. 1995).
14. Id. at 92.
15. 915 F. Supp. 1420 (S.D. Ind. 1995).
16. Id at 1436-37.
17. Id. at 1437 (citing Woodv. Eli Lilly & Co., 38 F.3d 510(10th Cir. 1994),Jackson v. Anubar


Packing Co., 994 F.2d 1295 (8th Cir. 1993), and Robertson v. Allied Signal, Inc., 914 F.2d 360 (3d
Cir. 1990)).
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held that imposing liability upon the defendant based on indefinite testimony
would be tantamount to de facto application of a market share theory. 8 The
defendant was thus entitled to summary judgment based on the lack of specific
evidence. '


According to the court in Waitek v. Dalkon Sbield Claimants Trust,2° under Iowa
law product liability plaintiffs must prove that their injuries were caused by a product
that was either supplied or manufactured by the defendant.2' The defendants were
denied summary judgment because the plaintiffs demonstrated a genuine issue of
material fact as to whether the product was a substantial factor in producing the
harm.22


A Missouri federal court applied Missouri law to determine the liability of
multiple defendants in asbestos litigation in Kraus v. Celotex Corp.2 In Kraus
the surviving widow and children of a decedent who suffered from asbestosis
and lung cancer filed wrongful death and negligence claims.24 Noting that proxi-
mate cause is required in both negligence and strict liability cases, the court
determined that in an asbestos case the plaintiff must establish that the defen-
dant's products "directly contributed to and were a substantial factor" in the
death. 25 Missouri adheres to the traditional requirement of proximate cause and
has specifically rejected any theories of market share liability, industrywide


liability, concert of action liability, and alternative liability.26 The court adopted
the so-called Lobrmann test of examining the regularity, frequency, and proxim-
ity of the plaintiffs exposure to asbestos as the applicable standard to determine
proximate cause.27 Applying this standard, the Kraus court concluded that plain-
tiffs provided no evidence concerning the regularity or frequency of the dece-


dent's exposure.28 Consequently, the court granted the defendant's motion for
summary judgment.29


In an order applying to all silicone breast implant litigation in the State of New
York, the Appellate Division of the Supreme Court of New York entered an order
absolving a party who gives advice to a manufacturer of consumer goods from
any duty owed to then-unknown purchasers of the manufacturer's goods.' °


18. Id.
19. Id. at 1436-37.
20. 908 F. Supp. 672 (N.D. Iowa 1995).
21. Id. at 683.
22. Id. at 688.
23. 925 F. Supp. 646 (E.D. Mo. 1996).
24. Id. at 648.
25. Id. at 652 (citing Zafft v. Eli Lilly & Co., 676 S.W.2d 241, 244 (Mo. 1984), and Hagen v.


Celotex Corp., 816 S.W.2d 667, 669-70 (Mo. 1991)).
26. Id. (citing Zaffi, 676 S.W.2d at 244-46).
27. Id. (referring to the test enunciated in Lohrmann v. Pittsburgh Coming Corp., 782 F.2d 1156,


1162-63 (4th Cir. 1986)).
28. Id. at 652-5 3.
29. Id. at 653.
30. In re New York State Silicone Breast Implant Litig., 642 N.Y.S.2d 681 (App. Div. 1996).
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II. THE SCOPE OF MANUFACTURERS' DESIGN AND
WARNING OBLIGATIONS


A. Obligations of Component Suppliers


The American Law Institute has proposed to define the obligations of component
part suppliers as follows:


§ 10. Liability of Commercial Seller or Distributor of a Product Component for
Harm Caused by a Product Into Which the Component Is Integrated


One engaged in the business of selling or otherwise distributing product compo-
nents who sells or distributes a component is subject to liability for harm to persons
or property caused by a product into which the component is integrated if:


(a) the component is defective in itself, as defined in § 2, and the defect causes
the harm; or


(b) (1) the seller or distributor of the component substantially participates in the
integration of the component into the design of the product; and


(2) the integration of the component causes the product to be defective as
defined in § 2; and


(3) the defect in the product causes the harm."


Decisions during the survey period were consistent with the Restatement. Two
courts shielded component suppliers from liability, emphasizing that what they
supplied was not defective.' Summary judgment was denied to the manufacturer
of a backup generator incorporated into a sewer pump station due to a question
of fact as to its role in the station's design and assembly.'3 Another court found
a fact issue as to whether a machine manufacturer was required to warn of risks
associated with an attachment it did not supply. 4


In Gray v. Navistar International Corp." a dump truck was allegedly defective
because it lacked a backup warning device. Based on evidence that the final stage
manufacturer customarily installs such accessories because it knows the vehicle's
ultimate intended use, the court granted summary judgment for the manufacturer
of the chassis-cab.36


31. RESTATEMENT(THIRD) OF TORTS: PRODUCTS LIABILITY § 10 (Proposed Final Draft) (Prelimi-
nary Version). The section was not discussed at the 1996 Annual Meeting of the Institute; it will
presumably be considered at the May 1997 Annual Meeting.


32. Molina v. Kelco Tool & Die, Inc., 904 S.W.2d 857 (Tex. Ct. App. 1995); Zaza v. Marquess
and Nell, Inc., 675 A.2d 620 (NJ. 1996). The latter court conditioned its holding that the supplier
has no legal duty to ensure that the owner and installer-assembler properly integrate the component
into the system on there being no obvious danger evident from the specifications. Zaza, 675 A.2d at
629-32.


33. City of Cohoes v. Kestner Eng'rs P.C., 640 N.Y.S.2d 917 (App. Div. 1996).
34. Welch v. Dura-Wound, Inc., 894 F. Supp. 76 (N.D.N.Y. 1995).
35. 630 N.Y.S.2d 596 (App. Div. 1995).
36. Id. at 598. Compare Jenkins v. T & N PLC, 5 3 Cal. Rptr. 2d 642 (Ct. App. 1996) (bulk


supplier of raw asbestos fiber that was incorporated into a finished product subject to strict liability,
because raw asbestos is itself a defective product and is unchanged by its integration into another finished
product).
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B. Design Obligations


1. Optional Safety Equipment


What if the safety device that would have prevented the injury was offered as
optional rather than standard equipment and was declined by the third-party pur-
chaser? In Jackson v. Bomag GmbH37 the manufacturer of a paving roller obtained
summary judgment on plaintiffs claim that the roller was uncrashworthy for lack
of a rollover protective structure (ROPS). The Jackson court observed that the
ROPS was offered as optional equipment but declined by the purchaser because
it considered the ROPS unnecessary for its contemplated use of the product. There-
fore, the defendant had discharged its design obligations."8


2. Effect of Safety Standards


A recurring issue in products liability cases is the treatment of compliance or
noncompliance with applicable safety standards.39 In a New York case,40 summary
judgment was properly granted for the manufacturer of a drill unit incorporated
into a drill press, over plaintiffs contention that the press lacked a guard required
by OSHA regulations and ANSI standards. The alleged violations did not create
a material issue of fact because OSHA regulations generally govern employee/
employer relationships, not design standards.41 Though ANSI standards are applica-
ble to design, they are not relevant in an action for strict liability.42 In Reutzel v.
Spartan Cbemical Co.4 1 the alleged failure of the manufacturer of an acid cleanser
to comply with regulatory disclosure requirements did not estop the manufacturer
from asserting a preemption defense under the Federal Insecticide Fungicide and
Rodenticide Act (FIFRA). 44


Some states statutorily impose a presumption of nondefectiveness where there
has been compliance with an applicable safety regulation. In Compton v. Subaru
of America, Inc.45 the Tenth Circuit, interpreting a Kansas statute 6 in a roof crush
case, denied an automobile manufacturer the presumption, finding that the test
mandated by the regulation47 applied solely to the front of the roof, while the
injuries occurred when the rear section of the roof collapsed.4" The Court of Appeals


37. 638 N.Y.S.2d 819 (App. Div. 1996).
38. Id. at 823.
39. The complex, ubiquitous issue of federal preemption of state law product liability claims is


addressed separately in section III.
40. Jemmott v. Rockwell Mfg. Co., 628 N.Y.S.2d 184 (App. Div. 1995).
41. Id at 185.
42. Id.
43. 903 F. Supp. 1272 (N.D. Iowa 1995).
44. 7 U.S.C.A. §§ 136-1


36
y (West 1991 & 1996 Supp.). The court explained that Congress, in


enacting FIFRA, intended that the Food and Drug Administration, and not a jury, determine whether
the manufacturer had complied with applicable regulations. Reutzel, 903 F. Supp. at 1283.


45. 82 F.3d 1513 (10th Cir. 1996) (Kansas law).
46. KAN. STAT. ANN. § 60-3304(a) (1994).
47. Federal Motor Vehicle Safety Standard 216, 49 C.F.R. § 571.216.
48. Compton, 82 F.3d at 1520-21.
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for the Eleventh Circuit49 certified to the Georgia Supreme Court the question of
whether Georgia law precludes a product liability claim when an automobile is
sold in compliance with the National Traffic and Motor Vehicle Safety Act.5"


3. Effect of Warning on Design Obligations


Another controversial question is how the provision of a warning concerning the
subject hazard affects the manufacturer's obligation of safe design. In Kampen v.
American Isuzu Motors, Inc."3 plaintiff was injured when an automobile fell off a
jack during an inspection; the owner's manual and the jack storage cover warned
against relying on the jack for support. Noting the lack of any challenge to the
adequacy of the warning, the court found the plaintiff had not used the jack in a
reasonably anticipated manner. 2 In Ferguson v. FR. Winkler GMBH & Co. KG,5


an action by a bakery employee whose arm was caught in a baking machine, the
court held that the machine was not defective and unreasonably dangerous. The
defendant had not only limited the potential danger through its design, but also
provided extensive warnings against reaching into the working machinery.'4


4. Unreasonable Danger


Courts frequently grapple with the requirement that the product be unreasonably
dangerous before strict liability for defective design will attach. In Wecb v. Scripto-
Tokai Corp. " a young child started a fire while playing with a disposable lighter. The
Indiana Court of Appeals affirmed summary judgment for the lighter manufacturer,
reasoning that an inherently dangerous product that causes injury when functioning
as intended is not unreasonably dangerous.' 6 Similarly, in Kearney v. Pbilip Morris,
Inc. "7 the cigarette manufacturer was not liable for the fire caused when an intoxi-
cated resident dropped a lit cigarette on a couch and then left the room. The risk
of upholstery ignition by a lit cigarette is an obvious danger with which an ordinary
consumer is readily familiar.' 8


Similar issues arose in cases concerning the scalding of infants in bathtubs due
to the high temperature capacity of water heaters. The Williams v. Briggs Co."
court affirmed judgment as a matter of law for the manufacturer, concluding that
a water heater on which the thermostat had an upper setting of 170 degrees was


49. Doyle v. VolkswagenwerkAktiengelelschaft, 81 F.3d 139 (11 th Cir. 1996) (interpreting Geor-
gia law).


50. 49 U.S.C.A. §§ 30101-31069 (West Supp. 1996).
51. 923 F. Supp. 109 (E.D. La. 1996).
52. Id. at 112. The court stated it was not reasonable for the plaintiff to disregard the warning,


though it was perhaps foreseeable. Id.
53. 79 F.3d 1221 (D.C. Cir. 1996) (District of Columbia law).
54. Id. at 1225-26.
55. 651 N.E.2d 810 (Ind. Ct. App. 1995).
56. Id. at 814-15.
57. 916 F. Supp. 61 (D. Mass. 1996).
58. Id. at 73.
59. 62 F.3d 703 (5th Cir. 1995) (Mississippi law).
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not defective or unreasonably dangerous. Such temperatures are reasonably required
in residential use and the risk created is one that an ordinary person is easily capable
of preventing.6" In Gonzalez v. Morflo Industries, Inc.6 the court held that a water
heater that could heat water to temperatures above 120 degrees was not unreason-


ably dangerous.62


The Ernest v. S.M.S. Engineering Inc.63 court held that a manufacturer did not


have a duty to design and manufacture a product with safety features that were
impossible to circumvent."


Straining to uphold a jury verdict against claims of inconsistency, a New York
appellate court in Denny v. Ford Motor Co.6" reconciled a verdict finding the Ford
Bronco II not defective in design but in breach of the implied warranty of merchant-


ability. The court found that evidence supported a finding that the vehicle's utility
for off-road use outweighed the risk of injury resulting from rollover accidents,
but that the vehicle was not safe for the ordinary purpose of daily driving.66


C. Warning Obligations


1. Duties Subsequent or Unrelated to Sale


In other action on the Restatement, the ALl tentatively approved section 18 concern-
ing manufacturers' postsale duty to warn:


§ 18. Liability of Commercial Seller or Distributor for Harm Caused by Failure
to Warn After the Time or Distribution of a Product


(a) One engaged in the business of selling or otherwise distributing products is
subject to liability for harm to persons or property caused by the seller's failure to
provide a warning after the time of sale or distribution of a product when a reasonable
person in the seller's position would provide such a warning.


(b) A reasonable person in the seller's position would provide a warning after
the time of sale when:


(1) the seller knows or reasonably should know that the product poses a
substantial risk of harm to persons or property; and


(2) those to whom a warning might be provided can be identified and may
reasonably be assumed to be unaware of the risk of harm; and


(3) a warning can be effectively communicated to and acted on by those to
whom a warning might be provided; and


(4) the risk of harm is sufficiently great to justify the burden of providing
a warning.


6 7


60. Id. at 706-07.
61. 931 F. Supp. 159 (E.D.N.Y. 1996).
62. 931 F. Supp. at 165-67.
63. 635 N.Y.S.2d 799 (App. Div. 1996).
64. Id. at 801.
65. 639 N.Y.S.2d 250 (N.Y. 1995).
66. 639 N.Y.S.2d at 258-59.
67. RESTATEMENT (THIRD) OF TORTS: PRODUCTS LIABILITY § 18 Proposed Final Draft (Prelimi-


nary Version).
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Two decisions duringthe survey period illustrate these principles. In Clark v. Hauck
Manufacturing Co.68 a jury instruction on postsale negligence was required because
the manufacturer of the torch sold it directly to the plaintiffs employer, and therefore
it would have been "easy" to notify the employer of defects discovered subsequent
to sale.69 In Bircbkr v. Gebl Co.7° the court held that a hay baler manufacturer owed
no continuing duty to warn of any hazards it discovered after sale where there was
no relationship between the manufacturer and the plaintiff revealing to the defendant
the circumstances of use, nor evidence of notice of the risk of a similar accident."'


The Restatement also recognizes that the postsale duty to warn may extend to
the manufacturer's successors. Section 19 provides:


§ 19. Liability of Successor for Harm Caused by Successor's Failure to Warn After
the Time of Sale or Distribution by the Predecessor


(a) A successor corporation or other business entity that acquires assets of a
predecessor corporation or other business entity, whether or not liable under the
rule stated in § 15, is subject to liability for harm to persons or property caused
by the successor's failure to warn of a risk created by a product sold or distributed
by the predecessor when:


(1) the successor undertakes or agrees to provide services for maintenance
or repair of the product or enters into a similar relationship with purchasers of the
predecessor's products giving rise to actual or potential economic advantage to the
successor, and


(2) a reasonable person in the position of the successor would provide a
warning.


(b) A reasonable person in the position of the successor would provide a warning
when:


(1) the successor knows or reasonably should know that the product poses
a substantial risk of harm to persons or property; and


(2) those to whom a warning might be provided may be identified and can
reasonably be assumed to be unaware of the risk of harm; and


(3) a warning can be effectively communicated to and acted upon by those
to whom a warning might be provided; and


(4) the risk of harm is sufficiently great to justify the burden of providing a
warning."


Consistent with this rule, the Calderon v. Macbinenfabriek BollegraafAppingedam
BV7' court held that a duty to warn arose as a result of the distributor's continuing
service visits.7 4 In Sberlock v. Quality Control Equipment Co.7 the successor had an


68. 910 S.W.2d 247 (Ky. 1995).
69. Id. at 2"1.
70. 88 F.3d 518 (7th Cir. 1996) (Illinois law).
71. Id. at 521.
72. RESTATEMENT (THIRD) OF TORTS: PRODUCTS LiABiLTY § 19 Proposed Final Draft (Prelimi-


nary Version).
73. 667 A.2d 1111 (N.J. Super. Ct. App. Div. 1995).
74. Id. at 1115-16. The court found, however, that dismissal of the claim was harmless error. Id.


at 1116-17.
75. 79 F.3d 731 (8th Cir. 1996) (Missouri law).
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independent duty to warn its predecessor's customer of design defects in a machine
where it knew of the defect, knew the customer utilized a machine that had the
defect, and knew the location of the machine; and the successor had supplied
replacement parts on twenty-four separate occasions.76


The more remote the injury from a product transaction, the more wary courts
are of imposing a duty to warn. Thus, in Dawson v. Bunker Hill Plaza Assodates"
a lumber mill's gratuitous estimate of the style and quantity of bracing needed for
a construction project utilizing trusses made from its lumber did not give rise to
a duty concerning the design of the bracing eventually used. The court reasoned
that the mill was never asked or expected to prepare, approve, evaluate, or upgrade
the ultimate bracing plan. 8 The In re New York State Silicone Breast Implant Litiga-
tion" court held that a manufacturer of silicone-related products owed no duty to
recipients of silicone breast implants that it had no role in designing, manufacturing,
testing, selling, or certifying, reasoning that one giving advice to a manufacturer
owes no duty to then-unknown purchasers of the manufacturer's products.8"


Regardless of the parties' relationship, there is no postsale obligation to repair
or recall a product that was not defective when sold, but postmanufacture advances
in technology render the product obsolete or unreasonably dangerous.8'


2. Effect of Intermediaries


Courts often recognize that warning obligations may be relaxed where there is a
knowledgeable intermediary between the product supplier and the ultimate user/
plaintiff. In Macias v. State of California82 and Perez v. Lockheed Corp.,83 the intermedi-
aries were governmental entities. In Macias the California Supreme Court held that
the suppliers of malathion to the state for emergency aerial spraying had no duty to
warn the public or correct the warnings provided by the state to the public at large.8 4


The Macias court emphasized the state's independent duty to warn the public, and
reasoned that imposing a duty might interfere with the state's ability to respond to
a health emergency.8" In Perez the manufacturers of a military aircraft did not have
a duty to warn the military of any danger in the design of the aircraft's electrical
circuits, because the military's involvement in the aircraft's development presumably


76. Id. at 735-36.
77. 673 A.2d 847 (N.J. Super. Ct. App. Div. 1996).
78. Id. at 856.
79. 642 N.Y.S.2d 681 (App. Div. 1996).
80. Id. at 682; see also Jacobs v. E.I. DuPont de Nemours & Co., 67 F.3d 1219 (6th Cis. 1995).


In Jacobs, the Sixth Circuit Court of Appeals joined the lengthy list of courts holding that DuPont
incurred no liability for the failure of the Temporomandibular Joint implants manufactured by Vitek,
Inc. with DuPont's Teflon, given DuPont's warning to Vitek that it could not represent that Teflon
was appropriate for the application.


81. Gregory v. Cincinnati Inc., 538 N.W.2d 325 (Mich. 1995).
82. 42 Cal. Rptr. 2d 592 (Cal. 1995).
83. 88 F.3d 340 (5th Cir. 1996) (Georgia law).
84. Macias, 42 Cal. Rptr. 2d at 593-94.
85. Id. at 600-02.
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apprised it of any danger. 86 The manufacturer had no duty to warn military pilots
because the military was an intermediary with knowledge of the danger."


A more common intermediary is the plaintiffs physician. In Pumpbrey v. CR.
Bard, Inc.88 the court held that a manufacturer had no duty to warn a patient of
complications associated with use of a medical device for repeated delivery of drugs
to the blood system. Because the medical device was available only by prescription,
the manufacturer fulfilled its duty to warn through the combination of its advice
to physicians regarding product dangers, and the independent awareness of the
medical community.8" In Martin v. Ortbo Pbarmaceutical Corp."0 the Supreme Court
of Illinois reversed an intermediate appellate court and held that an oral contracep-
tive manufacturer had no duty to directly warn the user of dangers associated with
the product."' The Martin court so held despite the existence of a federal regulation
mandating direct warnings to users of oral contraceptives.92 The Martin court
refused to recognize an exception to the learned intermediary doctrine because
Congress did not create or contemplate a private right of action when it authorized
the promulgation of the warning regulation. 3


More frequently, the sophisticated intermediary/purchaser is the plaintiffs em-
ployer. Thus, in Torres v. National Starcb and Cbemical Corp. 4 an employee of a
pharmaceutical manufacturer sued its supplier of chloroform. The court held that
the supplier could reasonably rely on the employer to warn the plaintiff about
hazards from chloroform exposure, as the employer had been given the safety
information called for by federal law and was dearly apprised of hazards and proper
handling procedures."' Rasmussen v. Louisville Iadder Co.9 6 involved the collapse of
scaffolding due to the improper use of rope instead of steel cables. The Rasmussen
court concluded that the scaffolding manufacturer did not have a duty to warn of
the dangers associated with such use because the plaintiffs employer, a construction
contractor, was a sophisticated user of scaffolding. Even though the contractor
might not have used hanging scaffolding on a regular basis, its employees were
trained ironworkers who were experienced in rigging hanging scaffolding. 7


Courts sometimes construe these intermediary doctrines narrowly by requiring
proof that the intermediary had actual knowledge of the specific danger. That was


86. Perez, 88 F.3d at 341.
87. Id.
88. 906 F. Supp. 334 (N.D. W. Va. 1995).
89. Id. at 339.
90. 661 N.E.2d 352 (IMI. 1996).
91. Martin v. Ortho Pharm. Corp., 645 N.E.2d 431 (111. App. Ct. 1995), rev'd, 661 N.E.2d 352


(I1. 1996).
92. 661 N.E.2d at 356-57.
93. Id. at 35S 5.
94. 896 F. Supp. 71 (D.P.R. 1995).
95. Id. at 75. The district court preliminarily predicted that Puerto Rico would adopt the sophisti-


cated user doctrine. Id. at 73.
96. 536 N.W.2d 221 (Mich. Ct. App. 1995).
97. Id. at 224.
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the basis for the denial of the defense in Meyerboff v. Micbelin Tire Corp.98 The
intermediary trailer dealer did not know or have reason to know of the danger
of explosion when a tire was reinflated after being run underinflated, and the
dealer's employees' general knowledge that reinflation of a truck tire could be
dangerous was not sufficient knowledge of the specific hazard that allegedly caused
the accident."' Similarly, in Landberg v. Ricob International"°° the court rejected the
defense despite the plaintiffs status as a highly trained field service technician for
the seller of the machine that injured him. The specific risk that befell the plaintiff-
the collapse of the machine's legs-was not known to the seller or to the plaintiff,
and none of the seller's training dealt with such dangers.' °


Finally, some courts find the sophisticated nature of the intermediary or the plain-
tiff to be relevant to the duty analysis, but not dispositive. Interpreting Californialaw,
the In re Air Crash Disaster°2 court held that the trial court appropriately instructed
the jury on the airplane manufacturer's "sophisticated user" defense to the airline's
negligent failure-to-warn claim. The instruction treated sophistication as one factor
among many that the jury could use to determine the manufacturer's negligence,
rather than suggesting that the airline's sophistication absolutely barred recovery. 103


3. Miscellaneous Warning Issues


Courts are frequently called upon to interpret fundamental failure-to-warn principles.
Several courts addressed daims that there was no duty to warn because the subject
hazard was known,"° or was open and obvious.' 5 Many courts were called upon


98. 70 F.3d 1175 (loth Cir. 1995) (Kansas law).
99. Id. at 1179.


100. 892 F. Supp. 938 (E.D. Mich. 1995).
101. Id. at 943.
102. 86 F.3d 498 (6th Cir. 1996).
103. Id. at 521-22.
104. Proctorv. Davis, 656 N.E.2d 23 (111. App. Ct. 1995) (no duty to warn of risk of accidentally


penetrating eye with injection where risk was known to ophthalmologist who performed injection);
Payne v. Quality Nozzle Co., 643 N.Y.S.2d 623 (App. Div. 1996) (gas pump nozzle manufacturer
had no duty to warn experienced gas station attendant, who had previously experienced gasoline
splash-backs and was instructed not to smoke near gas pumps, of the dangers of attempting to light a
cigarette minutes after being soaked with gasoline); DePasquale v. Morbark Indus., Inc., 633 N.Y.S.2d
543 (App. Div. 1995) (no duty to warn of danger of injury if leg came in contact with feed wheels
on a wood-chipping machine where plaintiff admitted that he was told not to put his hands or feet
inside the machine chute and that he knew he could be seriously hurt if his hands or legs became
caught); Lonigro v. TDC Elec., Inc., 627 N.Y.S.2d 695 (App. Div. 1995) (no duty to warn where
danger that automatic toll machine's barrier arm would descend was known to plaintiff toll collector).


105. Campbell v. American Crane Corp., 60 F.3d 1329 (8th Cir. 1995) (Missouri law) (danger
that slip and fall while walking on the boom of a crane could be injurious was open and obvious to
experienced crane operator); Scaccianoce v. Hixon Mfg. & Supply Co., 57 F.3d 582 (7th Cir. 1995)
(Illinois law) (manufacturer of aluminum surveyor's prism pole was not liable for failure adequately to
warn of the open and obvious danger of using the pole near overhead power lines; assuming the
existence of a "distraction exception" to the open and obvious danger doctrine, the plaintiffs "planned,
deliberate conduct" did not qualify as a "distraction"); Morris v. Clark Equip. Co., 904 F. Supp. 1379
(M.D. Ga. 1995) (mechanic injured when a moving part on forklift that had been stuck became unstuck;
the danger of having a hand located underneath moving parts on a forklift was patently obvious);
Proctor v. Davis, 656 N.E.2d 23 (I11. App. Ct. 1995) (no duty to warn of the risk of accidentally
penetrating the eye during a periocular (near the eye) injection, nor of the risk of vision loss following
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to decide difficult causation questions, such as the effect of the plaintiffs failure to
read the allegedly inadequate warning,"°6 or the application of the so-called heeding
presumption.'0 7 Several courts also found causation lacking where the danger was
already known to the plaintiff,'0 8 as well as for other reasons.'0° A number of decisions


accidental intraocular (in the eye) injection, because the risks were known to the medical community);
Fusilli v. Caldor, Inc., 641 N.Y.S.2d 259 (App. Div. 1996) (expert testimony established that the risk
of increased slipperiness of wading pool bottom caused by the growth of algae was not open and
obvious); DePasquale v. Morbark Indus., Inc., 633 N.Y.S.2d 543 (App. Div. 1995) (no duty to warn
of obvious danger of injury if leg came in contact with the feed wheels on a wood-chipping machine);
DaBenigno v. Sunbeam Corp., 628 N.Y.S.2d 636 (App. Div. 1995) (because a customer could not
be presumed to have knowledge of propane's propensity to accumulate from the ground level upward
in a partially screened area, the hazard presented was not manifest and sellers therefore had no duty
to warn); Lonigro v. TDC Elec., Inc., 627 N.Y.S.2d 695 (App. Div. 1995) (no duty to warn toll
collector of obvious danger that automatic toll machine's barrier arm would descend); Anderson v.
Green Bull, Inc., 471 S.E.2d 708 (S.C. Ct. App. 1996) (manufacturer of an aluminum ladder had no
duty to warn of the danger posed by the ladder's use near electrical power lines; risk was one that
was generally known and recognized by users); Caterpillar, Inc. v. Shears, 911 S.W.2d 379 (Tex. 1995)
(manufacturer of a front-end loader equipped with a removable ROPS was not required to warn of
the dangers of operation without the ROPS, because an average person looking at the loader's open
cab would understand that nothing stands in the way of intrusion from the rear or above).


106. Henry v. General Motors Corp., 60 F.3d 1545 (11th Cir. 1995) (Georgia law) (in action
arising from accident resulting from misuse of an automobile jack, the illiterate user's failure to read
the allegedly inadequate warning, and not the warning itself, was the proximate cause of the injury);
Wilson Foods Corp. v. Turner, 460 S.E.2d 532 (Ga. Ct. App. 1995) (in action allegingthat manufacturer
of shortening failed to provide a warning that the container was not fit for the storage of cooked or
hot shortening, failure to read the warnings on the shortening container foreclosed failure to warn
claim premised on inadequacies in the warnings' content); Kane v. R.D. Werner Co., 657 N.E.2d 37
(Ill. App. Ct. 1995) (a plaintiff who does not read an allegedly inadequate warning cannot maintain
an action based on a negligent failure to warn unless the nature of the alleged inadequacy is such that
it prevents the plaintiff from reading it); Rochester Refrig. Corp. v. Easy Heat, Inc., 635 N.Y.S.2d
890 (App. Div. 1995) (failure of maintenance employee at warehouse to read warnings and instructions
that a roof cable de-icer was only to be used outside on roofs, gutters, and downspouts, leading to
the installation on a water pipe inside the warehouse, precluded recovery for failure to warn arising
from a fire resulting from a short-circuit in the cable).


107. Facendo v. S.M.S. Concast, Inc., 670 A.2d 44 (NJ. Super. Ct. App. Div. 1996) (steel billet
casting machine came in contact with liquid steel resulting in an explosion; plaintiff was erroneously
refused an instruction on presumption that adequate warning of danger would have been heeded);
Calderon v. Machinenfabriek Bollegraaf Appingedarn BV, 667 A.2d 1111 (NJ. Super. Ct. App. Div.
1995) (failure to instruct on the heeding presumption was harmless error, where the presumption was
rebutted by evidence that the safety mechanism on the baling machine had been painstakingly removed
by the plaintiffs employer, that the plaintiff was aware of the risks of servicing the machine while it
was running, and that his job depended on his doing so).


108. Inman v. Heidelberg E., Inc., 917 F. Supp. 1154 (E.D. Mich. 1996) (no causal connection be-
tween the absence of an explicit warning of the danger and the plaintiffs injury where the plaintiff, an
experienced press operator, was well aware of the dangers); Phillips v. A-Best Prods. Co., 665 A.2d 1167
(Pa. 1995) (failure, if any, of the manufacturer of silica sand to warn users of the risks of exposure involved
was not the proximate cause of the injuries suffered by a worker where the worker was aware of the risks).


109. Belec v. Hayssen Mfg. Co., 916 F. Supp. 954 (E.D. Mo. 1996) (no strict liability for failure
to warn against the dangers arising from foreseeable modifications where the accident would not have
occurred absent the modification); Klugesherz v. American Honda Motor Co., No. 66982, 1996 Mo.
App. LEXIS 1252 (July 16, 1996) (any inadequacies in the warnings provided by the manufacturer
of an all-terrain vehicle were not the proximate cause of injuries suffered by a fourteen-year-old rider,
where the rider's very use of the ATV directly violated parental warnings specifically prohibiting his
use); Jarrell v. Wyckoff Heights Hosp., 641 N.Y.S.2d 313 (App. Div. 1996) (manufacturer of diet







Products, General Liability, and Consumer Law 511


explored the important question of when the general rule that the adequacy of a
warning is a question of fact nevertheless allows the court to find that a particular
warning is adequate as a matter of law."0 In a dosely watched decision, the Pennsylvania
Supreme Court ruled that where the adequacy of warnings associated with prescription
drugs is at issue, negligence is the only recognized basis of liability. 1


III. PREEMPTION


A. Introduction


Preemption remained the most litigated issue during the survey period, with most
courts following predictable trends described in previous surveys. Unfortunately,
the long-awaited decision of the U.S. Supreme Court in Medtronic, Inc. v. Lobr"'2


raised many more questions than it answered, and clouded the predictability of
the preemption defense.


B. Medical Devices


The watershed case involving medical device preemption was Medtronic. Medtronic
involved a pacemaker, a Class III device cleared for sale pursuant to the section
510(k) premarket notification process, which required the device to be "substantially
equivalent" to a pre- 1976 device. The Eleventh Circuit had ruled that strict liability
and negligence claims relating to the design of the pacemaker were not preempted
by the express preemption provision of the Medical Device Amendments (MDA), "'


shakes could not be held liable for failure to warn of possible aggravation of prediabetic condition,
because the decedent was unaware of that condition at the time he began the diet, and any such warning
would have been meaningless to him).


110. Erony v. Alza Corp., 913 F. Supp. 195 (S.D.N.Y. 1995) (adequacy of warning was a question
of fact in an action for the death of a young boy who ingested a skin patch containing transdermal
pain reliever; although the patch induded a warning to keep out of the reach of children and that after
it is removed it should be flushed down the toilet immediately, the warning did not state that oral
ingestion of the patch could result in death, or that a narcotic residue remains on the patches after
their use); Achatz v. Rollerblade, Inc., 642 N.Y.S.2d 250 (App. Div. 1996) (in-line skate manufacturer's
manual gave adequate warning of the potential dangers of using the skates without protective gear);
Broadie v. General Motors Corp., 628 N.Y.S.2d 403 (App. Div. 1995) (automobile manufacturer not
liable for the death of an experienced mechanic crushed while installing an exhaust system when the
vehicle fell off its jack; warnings on the jack, which specifically stated that it was suitable only for use
in changing a wheel and that the user should not get under a vehicle supported by the jack, were
adequate); Demmler v. Smithkline Beecham Corp., 671 A.2d 1151 (Pa. Super. Ct. 1996) (patient
disabled by hypertensive crisis induced by antidepressant drug failed to show that the manufacturer's
warning was inadequate, where warning advised physicians to administer therapy to lower blood pressure
immediately if hypertensive crisis occurred, even though the warning failed to specify an antidote that
might have prevented the patient's intracranial hemorrhage).


111. Hahn v. Richter, 673 A.2d 888 (Pa. 1996).
112. 116 S. Ct. 2240 (1996).
113. Pub. L. No. 94-295, 9 Stat. 539, codified as amended at 21 U.S.C. §§ 360c-1. Thepreemption


provision, 21 U.S.C. § 360k, provides that no state may establish with respect to a device any "require-
ment" that is "different from, or in addition to" any "requirement" in the MDA applicable to a device
that relates to the safety or effectiveness of the device. 21 U.S.C.A. § 360k (West Supp. 1996).
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but that claims relating to manufacturing and failure to warn were preempted." 4


Both sides petitioned for certiorari, and the Supreme Court accepted review "[b]e-
cause the Courts of Appeals are divided over the extent to which state common-law
claims are preempted by the MDA."..


The Supreme Court issued a seven-part plurality opinion authored by Justice
Stevens. The first three parts, in which the entire Court joined, set out the history
of the MDA, the lower court proceedings, and a general discussion of federal
preemption principles." 6 Only four justices joined in the fourth part of the opin-
ion, 117 which found that the MDA did not create blanket preemption of all state
law tort claims. The plurality, after examining the purpose and legislative history
of the MDA, concluded that Congress did not intend for the word "requirement"
in the express preemption provision of the MDA to include common law product
liability claims."' The fifth section of the opinion, in which Justice Breyer joined,
thus forming a five-justice majority, analyzed each claim raised by the Lohrs. l19


The Court held that the defective design claims were not preempted by the section
5 1 0(k) substantial equivalence process because the design of the pacemaker was
never "formally reviewed" by the FDA for safety or efficacy, and because the
device was subject only to general controls, which are "the lowest level of protec-
tion" afforded by FDA regulations.'° The Court also ruled that claims for violations
of FDA regulations were not preempted.' 2' Likewise, the Court found that the
claims relating to defective manufacture and failure to warn were not preempted
because FDA regulations relating to labeling and manufacturing were generic regula-
tions that did not relate specifically to the pacemaker, and because the claims were
general common law duties that were not specific to medical devices.'22 The sixth
section of the opinion 1' addressed the argument that common law claims could
never be preempted by the MDA, an argument to which the plurality chose not
to respond directly, although it noted that MDA preemption would be "rare
indeed."' 24 The final section affirmed the Eleventh Circuit's finding of no design
preemption, reversed the finding of manufacturing and failure-to-warn preemption,
and remanded the case for further proceedings.' 2'


Justice Breyer wrote a concurring opinion addressing MDA preemption of state


114. Lohr v. Medtronic, Inc., 56 F.3d 1335 (11th Cir. 1995).
115. Medtronic, 116 S. Ct. at 2250.
116. Id. at 2245-50.
117. Id. at 2251-53.
118. Id. at 2252-53.
119. Id at 2253-58.
120. Id. at 2254.
121. Id. at 2255-56.
122. Id. at 2256-58.
123. Id. at 2258-59.
124. Id. at 2259.
125. Id. at 2259.
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law tort actions, and whether the Lohrs's claims were preempted.'26 Justice Breyer
concluded that the word "requirement" included state law tort claims, relying
primarily upon Cipollone v. Liggett Group, Inc.,27 and explained that the MDA will
"sometimes" preempt state law tort suits. 2 ' Justice Breyer found that the Lohrs's
claims were not preempted, however, because no FDA regulations specifically
related to the pacemaker.'29


The remaining justices, led by Justice O'Connor, dissented in part."' Justice
O'Connor, agreeing with Justice Breyer, concluded that state common law tort
actions constitute "requirements" under the MDA. "' The dissent agreed with the
plurality that the design daims were not preempted because the section 510(k)
process merely establishes substantial equivalence, and places no specific require-
ments on a device." 2 The dissent disagreed with the plurality analysis regarding
the manufacture and warning claims, however, finding that the claims were different
from or in addition to FDA labeling and manufacturing regulations applicable to
all medical devices, including the pacemaker."3


In conjunction with Medtronic, the Supreme Court acted on petitions for certio-
rari in seven other MDA preemption cases. The Court denied certiorari in a PMA
(premarket approval) case" 4 and granted certiorari in the other cases, followed by
vacation of the judgments and remand for further consideration in light of Medtronic.
Four of the cases involved section 5 10(k) premarket notification devices,"' one case
involved a PMA device,"' and the final case involved an investigational device." 7


The future of medical device preemption is uncertain in light of the Medtronic
opinion." 8 Before Medtronic, most courts found blanket preemption for Class III


126. Id at 2259 (Breyer, J., concurring).
127. 505 U.S. 504 (1992).
128. 116 S. Ct. at 2259 (Breyer, J., concurring).
129. Id. at 2260-61.
130. Id. at 2262 (O'Connor, J., dissenting).
131. Id. at 2262-63.
132. Id at 2263-64.
133. Id. at 2264.
134. Kennedyv. CollagenCorp., 67F.3d 1453 (9th Cir. 1995),cert. denied, 116 S. Ct. 2579(1996).
135. Bingham v. Mentor Corp., 89 F. 3d 203 (5th Cir. 1996) cert. granted, judgment vacated, remanded,


116 S. Ct. 2577 (1996); English v. Mentor Corp., 67 F.3d 477 (3d Cir. 1995), cert granted, judgment
vacated, remanded, 116 S. Ct. 2577 (1996); Duvall v. Bristol-Myers Squibb Co., 65 F.3d 392 (4th Cir.
1995), cert. granted, judgment vacated, remanded, 116 S. Ct. 2575 (1996); Feldt v. Mentor Corp., 61
F.3d 431 (5th Cir. 1995), cert. granted, judgment vacated, remanded, 116 S. Ct. 2575 (1996).


136. Mitchell v. Collagen Corp., 67 F.3d 1268 (7th Cir. 1995), cert. granted, judgment vacated,
remanded, 116 S. Ct. 2576 (1996).


137. Martin v. Telectronsis Pacing Sys., Inc., 70 F.3d 39 (6th Cir. 1995), cert. granted, judgment
vacated, remanded, 116 S. Ct. 2576 (1996).


138. In the only reported decision to date interpreting Medtronic, the Fourth Circuit ruled in a Class
III investigational device case that negligence per se claims were not preempted, but remanded the
remaining claims to the district court for preemption analysis, because it was difficult to determine the
precise nature of the claims in the pleadings. Sanders v. Optical Radiation Corp., No. 95-1967, 1996
U.S. App. LEXIS 18887 (4th Cir. July 31, 1996).
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PMA 15 9 and investigational"0 devices, and split over the types of claims preempted
in section 510(k) cases.'' The only definitive holding of Medtronic is that the MDA
does not preempt design claims involving section 510(k) devices nor does it preempt
claims for FDA regulatory violations. The basic issue of whether state law product
liability claims constitute requirements under the MDA is an open issue, with five
justices supporting such a proposition. Given the Court's extensive discussion of
the significant differences between the "rigorous" premarket approval process and
the section 510(k) substantial equivalence process, it appears that a minimum of
five justices would be receptive to the proposition that the MDA bars design claims
relating to PMA devices. Medtronic offers little guidance on the future of design
claims relating to investigational devices, although sound policy considerations fa-
voring research and the development of experimental medical devices may tip the
balance in favor of preemption.


With regard to manufacture and warning claims, it appears that a bare majority
of the Court would find preemption only if there are specific FDA regulations


139. Griffin v. Medtronic, Inc., 82 F.3d 79 (4th Cir. 1996); Kennedy v. Collagen Corp., 63 F.3d
1453 (9th Cir. 1995), cert. denied, 116 S. Ct. 2579 (1996); Talbott v. C.R. Bard, Inc., 63 F.3d 25
(1st Cir. 1995); Michael v. Shiley, Inc., 46 F.3d 1316 (3d Cir.), cert. denied, 116 S. Ct. 67 (1995);
Kozma v. Medtronic, Inc., 925 F. Supp. 602 (N.D. Ind. 1996); Chertkov v. T P L C, Inc. d/b/a
Telectronics Pacing Sys., 916 F. Supp. 608 (N.D. Tex. 1996); Blanchard v. Collagen Corp., 909 F.
Supp. 427 (E.D. La. 1995); Mastrangelo v. Howmedica, 903 F. Supp. 439 (E.D.N.Y. 1995); Chadwell
v. Optical Radiation Corp., 902 F. Supp. 830 (S.D. Ind. 1995); Reiter v. Zimmer, Inc., 897 F. Supp.
154 (S.D.N.Y. 1995); Pick v. American Med. Sys., Inc., No. 94-1729, 1996 U.S. Dist. LEXIS 1694
(E.D. La. Feb. 15, 1996); Easterling v. Cardiac Pacemakers, Inc., No. 94-3832, 1995 U.S. Dist. LEXIS
19333 (E.D. La. Dec. 29, 1995); In re Orthopedic Bone Screw Prods. Liab. Litig., MDL No. 1014,
1996 U.S. Dist. LEXIS 4654 (E.D. Pa. Apr. 9, 1996); Scott v. Ciba Vision Corp., 44 Cal. Rptr. 2d
902 (Ct. App. 1995); Stefl v. Medtronic, Inc., 916 S.W.2d 879 (Mo. Ct. App. 1996); Montoya v.
Mentor Corp., 919 P.2d 410 (N.M. Ct. App. 1996); Mears v. Marshall, 905 P.2d 1154 (Or. Ct.
App. 1995), affd on reb., 909 P.2d 212 (Or. Ct. App. 1996); Worthy v. Collagen Corp., 921 S.W.2d
711, 742 (Tex. Ct. App. 1995); Fiore v. Collagen Corp., No. ICA-CV94-921, 1996 Ariz. App. LEXIS
132 (June 25, 1996).


140. Martin v. Telectronics Pacing Sys., Inc., 70 F.3d 39 (6th Cir. 1995), cert. granted, judgment
vacated, remanded, 116 S. Ct. 2516 (1996); Lewis v. Intermedics Intraocular Inc., No. 94-30668, 1995
U.S. App. LEXIS 24415 (5th Cir. Aug. 24, 1995); Chambers v. Osteonic Corp., 917 F. Supp. 624
(S.D. Ind. 1996); McMurtrie v. IoLab Corp., 914 F. Supp. 1372 (ED. La. 1995); Petix v. Kabi
Pharmacia Opthalmics, Inc., 884 F. Supp. 92 (W.D.N.Y. 1995).


141. Griffin v. Medtronic, Inc., 82 F.3d 79 (4th Cir. 1996); Jacobs v. E.I. DuPont de Nemours,
67 F.3d 1219 (6th Cir. 1995); English v. Mentor Corp., 67 F.3d 477 (3d Cir. 1995), cert. granted,


judgment vacated, remanded, 116 S. Ct. 2575 (1996); Feldt v. Mentor Corp., 65 F.3d 431 (5th Cir.
1995), cen. granted, judgment vacated, remanded, 116 S. Ct. 2575 (1996); Violette v. Smith & Nephew
Dyonics, Inc., 62 F.3d 8 (1st Cir. 1995); cert. denied, 116 S. Ct. 1568 (1996); Lohr v. Medtronic Inc.,
56 F.3d 1335 ( llth Ci. 1995), affdin part, rev'din part, 116 S. Ct. 2240 (1996); Reeves v. AcroMed
Corp., 44 F.3d 300 (5th Cir.), cert. denied, 115 S. Ct. 2251 (1995); Goldsmith v. Mentor Corp., 913
F. Supp. 56 (D.N.H. 1995); Dow v. Baxter Healthcare Corp., 899 F. Supp. 822 (D. Mass. 1995);
McQuerry v. American Med. Sys., Inc., 899 F. Supp. 366 (N.D. Ill. 1995); Fender v. Medtronic,
Inc., 887 F. Supp. 1326 (ED. Cal. 1995); Castle v. DePuy, Inc., No. 3:45CV728, 1996 U.S. Dist.
LEXIS 4535 (E.D. Va. Feb. 27, 1996); Forrester v. Playtex Family Prods. Corp., No. 93 C 20351,
1995 U.S. Dist. LEXIS 13371 (N.D. Ill. Sept. 12, 1995); Sylvester v. Mentor Corp., 663 So. 2d 176
(La. Ct. App. 1995); Burgstahler v. AcroMed Corp., 670 A.2d 658 (Pa. Super. Ct. 1995); Rosci v.
AcroMed Corp., 669 A.2d 959 (Pa. Super. Ct. 1995); Klein v. Biscup, Nos. 68615, 68659, 1996
Ohio App. LEXIS 511 (Feb. 15, 1996).
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regarding the device at issue. Another intriguing possibility, mentioned in both
the plurality and concurring opinions, is that certain product liability claims may
be preempted if there is a direct conflict between state and federal requirements
making compliance with both impossible.'42


C. Otber Products


Medtronic raises questions with regard to the scope of the preemption defense for
products other than medical devices. Decisions interpreting preemption in cases
involving pesticides and related products have consistently held that failure to warn
claims are expressly preempted by the Federal Insecticide, Fungicide and Rodenticide
Act (FIFRA),141 while disagreeing as to whether other claims-induding design,
manufacture, and warranty-survive preemption.'" Given the specificity of the
FIFRA labeling statute, it is likely that warning claims will continue to be preempted,
while the preemption defense to other claims will be subject to attack under
Medtronic. Tobacco litigation is expected to be unaffected by Medtronic, as courts
continue to follow Cipollone.4 Cases involving automotive products may be affected
by Medtronic, as courts applying Freigbtliner Corp. v. Myrick' continue to reach
inconsistent results.' 47 Recent preemption decisions involving a number of other
federal statutes 4 ' are also subject to a second look after Medtronic.


142. Medrronic, 116 S. Ct. at 2259, 2261.
143. 7 U.S.C.A. §§ 1


3 6
-1


36
y (West 1991 & 1996 Supp.).


144. Kuiper v. American Cyanamid Co., 913 F. Supp. 1236 (E.D. Wis. 1996); Schuver v. E.I.
DuPont de Nemours & Co., 546 N.W.2d 610 (Iowa 1996); Clubine v. American Cyanamid Co.,
534 N.W.2d 385 (Iowa 1995); Hopkins v. American Cyanamid Co., 666 So. 2d 615 (La. 1996);
Hochberg v. Zoecon Corp., 657 N.E.2d 1263 (Mass. 1995); Babalola v. Crystal Chems., Inc., 644
N.Y.S.2d 1 (App. Div. 1996); Sirico v. Beckerle Lumber Supply Co., 642 N.Y.S.2d 55 (App. Div.
1996); Eide v. E.I. DuPont de Nemours & Co., 542 N.W.2d 769 (S.D. 1996); Wadlington v. Miles,
Inc., 922 S.W.2d 520 (Tenn. Ct. App. 1995); Cantley v. Lorillard Tobacco Co., No. 1950537, 1996
Ala. LEXIS 152 (June 7, 1996).


145. Allgood v. R.J. Reynolds Tobacco Co., 80 F.3d 168 (5th Cir. 1996).
146. 115 S. Ct 1483 (1995).
147. Montag v. Honda Motor Co., 75 F.3d 1414 (10th Cir. 1996); Martin v. Ford Motor Co.,


914 F. Supp. 1449 (S.D. Tex. 1996); In re Ford Motor Co. Bronco II Prods. Liab. Litig., 909 F.
Supp. 400 (E.D. La. 1995); Byrnes v. Honda Motor Co., 907 F. Supp. 1525 (S.D. Fla. 1995);
Waters v. Ford Motor Co., No. 95-3891, 1996 U.S. Dist. LEXIS 3050 (E.D. Pa. Mar. 13, 1996);
Hemandez-Gomez v. Leonardo, 917 P.2d 238 (Ariz. 1996); Zimmerman v. Volkswagen of Am., Inc.,
920 P.2d 67 (Idaho 1996); Wilson v. Pleasant, 660 N.E.2d 327 (Ind. 1995); Tebbetts v. Ford Motor
Co., 665 A.2d 345 (N.H. 1995), cert. denied, 116 S. Ct. 773 (1996); Attocknie v. Carpenter Mfg.
Co., 901 P.2d 221 (Okla. Ct. App. 1995); Wohl v. Spalding& Evenflo Cos., 901 P.2d 929 (Or. Ct. App.
1995); Celucci v. General Motors Corp., 676 A.2d 253 (Pa. Super. Ct. 1996); Muntz v. Department of


Transp., 674 A.2d 328 (Pa. Commw. Ct. 1996); Minton v. Honda of Am. Mfg., Inc., No. 14949,
1996 Ohio App. LEXIS 3092 (July 19, 1996); Nelson v. Ford Motor Co., No. 94-L-106, 1995 Ohio
App. LEXIS 5722 (Dec. 22, 1995); Brewer v. General Motors Corp., No. 06-95-00060-CV, 1996
Tex. App. LEXIS 2365 (June 11, 1996).


148. See Comeaux v. National Tea Co., 81 F.3d 42 (5th Cir. 1996), and Busch v. Graphic Color
Corp., 662 N.E.2d 397 (Ml. 1996)(Federal Hazardous Substances Act, 15 U.S.C.A. §§ 1261-1278 (West
1982 & 1996 Supp.)); Moe v. MTD Prod., Inc., 73 F. 3d 179 (8th Cir. 1995) (Consumer Product Safety
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D. Procedural Issues


The issue of whether preemption constitutes an independent basis for federal re-
moval jurisdiction continues to be litigated, with most courts responding in the
negative. 149


IV. EVIDENTIARY ISSUES


Numerous decisions during the survey period addressed the consequences of failing
to preserve the allegedly defective product as evidence. These decisions demonstrate
that the law governing litigants' preservation of evidence continues to evolve, but
also that the critical issues in spoliation decisions are growing fairly uniform. These
critical issues are: the spoliator's culpability, prejudice to the opponent, the efficacy
of various sanctions, and the residual viability of the plaintiffs claim.


One familiar scenario involves the destruction or alteration of evidence after
an expert's inspection that impairs the opponent's opportunity to analyze the
evidence. In an action arising from a house fire allegedly caused by a defective
refrigerator, '50 the plaintiff homeowner was barred from introducing evidence of
the condition of the product. Plaintiff's expert intentionally removed component
parts of the refrigerator, precluding the defense from conducting testing to
determine causation, and plaintiff negligently disposed of the remainder of the
refrigerator, preventing identification of the unit and examination of other rele-


Act, 15 U.S.C. §§ 2051-2084 (West 1982 & 1996 Supp)); Lynnbrook Farms v. Smithkline Beecham
Corp., 79 F. 3d 620 (7th Cir. 1986), Murphy v. SmithKline Beecham Animal Health Group, 898 F. Supp.
811 (D. Kan. 1995), and Brandt v. Marshall Animal Clinic, 540 N.W.2d 870 (Minn. Ct. App. 1995)
(Virus-Serum-Toxin Act, 21 U.S.C. §§ 151-159 (West 1972 & 1996 Supp.)); Moss v. Outboard Marine
Corp., 915 F. Supp. 183 (E.D. Cal. 1996) (Federal Boat Safety Act, 46 U.S.C.A. §§ 20101-20153 (West
1996 Pam.)); Ouellette v. Union Tank Car Co., 902 F. Supp. 5 (D. Mass. 1995), and Law v. General
Motors Corp., No. C94-3585 SBA, 1995 U.S. Dist. LEXIS 13171 (N.D. Cal. June 15, 1995) (Federal
Railroad Safety Act, 46 U.S.C.A. §§ 43014311 (West 1995 Pam.)); Wilsonv. Bradlees of New England,
Inc., No. 93-047-JD, 1995 U.S. Dist. LEXIS 11663 (D.N.H. Aug. 9, 1995) (Flammable Fabrics Act, 15
U.S.C.A. §§ 1191-1204 (West 1982 & 1996 Supp.)); City of New York v. Job-Lot Pushcart, 643
N.Y.S.2d 944 (N.Y. 1996) (Federal Toy Gun Law, 15 U.S.C.A. § 5001 (West 1996 Supp.)); Turner v.
PFS Corp., 674 So. 2d 60 (Ala. 1995) (National Manufactured Housing Construction and Safety Stan-
dards Act, 42 U.S.C.A. §§ 5401-5426 (West 1995)); Law v. General Motors Corp., No. C94-3 585 SBA,
1995 U.S. Dist. LEXIS 13171 (N.D. Cal. June 15, 1995) (Railroad Locomotive Boiler Inspection Act,
49 U.S.C.A. §§ 20701-20903 (West 1996 Pam.)).


149. Violette v. Smith & Nephew Dyonics, Inc., 62 F.3d 8 (1st Cir. 1995), cert. dmied, 116 S. Ct.
1568 (1996); Campoy v. Playtex Family Prod. Corp., No. 94-16563, 1996 U.S. App. LEXIS 2277
(9th Cir. Jan. 30, 1996); McQuerry v. American Med. Sys., Inc., 899 F. Supp. 366, (N.D. Ill. 1995);
Strong v. Telectronics Pacing Sys., Inc., 891 F. Supp. 401 (W.D. Mich. 1994), remanded to state court,
78 F.3d 258 (6th Cir. 1996); Calandre v. Smith & Nephew, No. 96-CV-71540, 1996 U.S. Dist.
LEXIS 10927 (E.D. Mich. June 5, 1996); Duke v. American Med. Sys., No. 94-L-1878, 1995 U.S.
Dist. LEXIS 12040 (N.D. Ill. Aug. 18, 1995); Ougel v. Pharmacia, Inc., No. 94-184 § N, 1995 U.S.
Dist. LEXIS 2961 (E.D. La. Mar. 3, 1995); Cafazzo v. Central Medical Health Servs., Inc., 668 A.2d
521 (Pa. 1995).


150. Sentry Ins. Co. v. Royal Ins. Co. of Am., 539 N.W.2d 911 (Wis. Ct. App. 1995).
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vant portions of the product." 1 The Hamann v. Ridge Tool Co." 2 court held
that the expert who examined pieces of the product later inadvertently lost by
another of the plaintiffs experts should not have been allowed to testify based
on such examination, because the defendant's expert could not conduct the
same examination. The Hamann court explained that where the evidence is
inadvertently lost rather than intentionally discarded, the appropriate remedy
depends on the prejudice to the opposing party. 15 3


A similar view led to reversal of a trial court's dismissal sanction in Gentry v.
Toyota Motor Corp.,I"4 an action alleging sudden unintended acceleration of an
automobile. One expert for the plaintiff removed two components after concluding
that they caused the acceleration, but a subsequent expert for the plaintiff disagreed,
blaming the accident on a carburetor defect. The Virginia Supreme Court found
that the manufacturer was not prejudiced because the plaintiffs theory was not
related to the removed parts. Moreover, since the components were not removed
in bad faith, no sanction was warranted."'


The absence of bad faith also precluded sanctions in Mayes v. Black & Decker


(U.S.), Inc. 6 The Mayes court concluded that the plaintiff homeowner's demolition
of a house damaged in a fire allegedly caused by defendant's coffeemaker did not
warrant dismissal or the exclusion of the plaintiffs expert. The plaintiff did not
willfully or maliciously intend to deprive the defendant of critical evidence, and
the defendant was still able to examine the coffeemaker, photographs, and videotapes
of the fire scene, and the report of the homeowner's expert.'57


Dismissal was also rejected in Bass v. General Motors Corp.,"' an action alleging
enhanced injuries due to a defect in an automobile seat belt. The plaintiffs experts
inspected and removed the seat belt, and then destroyed the remainder of the
vehicle before the defendants could inspect it. The court excluded the experts'
testimony, but declined to dismiss the suit because the defense experts were still
able to opine that the belt was not in use at the time of the accident."'


Dismissal was warranted, however, in Bacbmeier v. Wallwork Truck Centers. 6°


The Bacbmeier plaintiffs failed to preserve a truck wheel hub that allegedly caused
a rollover due to its defective design after settling an earlier claim against the truck's
owner. While the plaintiffs had not acted in bad faith, only they had an opportunity


151. Id. at 915-16; see also Bass v. General Motors Corp., 929 F. Supp. 1287 (W.D. Mo. 1996)
(experts' removal of seat belt and destruction of remainder of vehide before defense could inspect
required exclusion of experts' testimony).


152. 539 N.W.2d 753 (Mich. Ct. App. 1995).
153. Id. at 757.
154. 471 S.E.2d 485 (Va. 1996).
155. Id. at 488.
156. 931 F. Supp. 80 (D.N.H. 1996).
157. 931 F. Supp. at 83-84.
158. 929 F. Supp. 1287 (W.D. Mo. 1996).
159. Id at 1290.
160. 544 N.W.2d 122 (N.D. 1996).
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to preserve the hub, inspection of the hub was necessary to discover any defects,
and no lesser sanction would be meaningful.'61 In another case, the destruction of
the remains of a truck following a fatal accident, but before the defendant's inspec-
tion, barred the action, even though the plaintiff arranged with the salvage company
to preserve the truck.'62


Several courts imposed the lesser sanction of evidence preclusion, but the resulting
gap in proof required dismissal. In Patton v. Newmar Corp."'6 plaintiffs failure to
preserve the remains of a motor home destroyed by fire led to exclusion of his
expert's testimony, and all evidence derived from the expert's investigation. Sum-
mary judgment was appropriate because the owners then lacked evidence that the
product was defective.' 64 In Thomas v. Bombardier-Rotax Motorenfabrik, GmbH 6'
a pilot injured in the crash of his ultralight aircraft unreasonably failed to preserve
the craft for inspection, preventing the manufacturer from thoroughly investigating
the cause of the crash. The court barred the pilot from introducing evidence of
the cause of the crash and, because he could not succeed without such evidence,
granted summary judgment.


66


Other courts declined to impose any sanctions, but found that the destruction of
the critical evidence precluded a prima facie case and required dismissal. In Boiling
v. Montgomery Ward &, Co. 6r a passenger in a truck was scalded by an improperly
installed radiator hose. The court held that the owner's sale of the truck and its conse-
quent unavailability for inspection barred the plaintiffs suit. There was no blamewor-
thy conduct by the plaintiff, but the absence of the evidence left him unable to establish
negligence. 6


1 In Constanza v. Adamatic A Corp. '6 9 the plaintiffs employer, a third-
party defendant, discarded the allegedly defective conveyor belt. The defendant ob-
tained summary judgment because the plaintiff could not establish that this defendant
manufactured, maintained, or repaired the belt. 70 In another New York case,'' the
loss of a multipiece truck tire rim precluded claims against a rim manufacturer for


161. Id. at 125-27.
162. Schroeder v. Department of Transp., 676 A.2d 727, 730-31 (Pa. Commw. Ct. 1996). Plaintiffs


allegation that the asserted defect was present in the entire model line did not ameliorate the prejudice
to defendant by rendering inspection of the truck unnecessary. Loss of the truck deprived the manufac-
turer of an opportunity to pursue its defenses of product misuse and alteration. Id. at 730.


163. 538 N.W.2d 116 (Minn. 1995).
164. Id. at 118, 120. See also Sentry Ins. Co. v. Royal Ins. Co. of Am., 539 N.W.2d 911 (Wis.


Ct. App. 1995).
165. 909 F. Supp. 585 (N.D. Il. 1995).
166. Id. at 587-89.
167. 930 F. Supp. 234 (W.D. Va. 1996).
168. Id. at 237-38.
169. 633 N.Y.S.2d 407 (App. Div. 1995).
170. Id. at 408. The court observed that the employer sold the machine approximately one year


after the accident, and two years prior to commencement of the action. Accordingly, the loss of the
evidence was attributable to plaintiffs delay in moving to protect his interests. Id.


171. Healey v. Firestone Tire & Rubber Co., 640 N.Y.S.2d 860 (N.Y. 1996).
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lack of product identification.17 ' In another case' 73 summary judgment for the manu-
facturer of the circuit breaker that allegedly caused a fire was appropriate because the
critical evidence was inadvertently destroyed. The plaintiff could not establish that
a defect had caused the fire because his expert was unable to examine the circuit
breaker.' 74 In Santarelli v. B. P. America,"' the court held that the plaintiffs could
not make a prima facie case against three wholesalers due to the loss, through testing
and accident, of remaining portions of contaminated salmon. The plaintiff could,
however, proceed against the retailer of the salmon. 76


V. CONSUMER LAW


A. The Magnuson-Moss Warranty-Federal Trade Commission Improvement Act"..


1. Products Covered


The Goldsmith v. Mentor Corp. 8 plaintiff filed a products liability action against the
defendant to recover for injuries resulting from the implantation and subsequent re-
moval ofatesticular prosthesis. The court granted the defendant's summary judgment
motion on the plaintiff's Magnuson-Moss claim because (1) the prosthesis was regu-
lated by the Medical Device Amendments (MDA)'" to the Federal Food, Drug, and
Cosmetic Act, and the Consumer Product Safety Act explicitly stated that devices
regulated under the MDA are not consumer products;'80 and (2) the prosthesis was
not a consumer product under Magnuson-Moss because it was not "tangible personal
property... normally used for personal, family or household purposes."181


2. Construing Warranties


In Wilburv. Toyota Motor Sales, US.A., Inc. 8 ' the Second Circuit reversed summary
judgment in Toyota's favor on the plaintiff's Magnuson-Moss claim. The plaintiff,
who had purchased a car that was involved in an accident while being used as a
demonstrator, claimed that Toyota violated Magnuson-Moss by failing to repair
the car pursuant to its new car warranty. Toyota contended that the repairs were


172. Id at 862. Testimony by the plaintiff's experts that one of three rims manufactured by the
defendant found on the trucking company's premises may have been the one that caused the injuries
was insufficient, because other companies made three-piece truck tire rims and there was no evidence
that the trucking company possessed the rim involved in the accident during the inspection of its
premises by the plaintiff's experts. Id. at 863.


173. Triton Energy Corp. v. Square D Co., 68 F.3d 1216 (9th Cir. 1995) (Nevada law).
174. Id. at 1222.
175. 913 F. Supp. 324 (M.D. Pa. 1996).
176. Id at 328-30.
177. 15 U.S.C. §§ 2301-2312 (1982).
178. 913 F. Supp. 56 (D.N.H. 1995).
179. 21 U.S.C.A. § 360c (West 1996 Supp.); 21 C.F.R. § 876.3750 (1995).
180. 15 U.S.C. § 2052 (1982).
181. 913 F. Supp. at 63; see 15 U.S.C. § 2301(1) (1982).
182. 86 F.3d 23 (2d Cir. 1996)
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excluded from warranty coverage by an "accident exclusion" that took effect upon
use of the vehicle as a demonstrator rather than, as the plaintiff argued, the date
on which it was put into service by the purchaser.' 83 The court rejected Toyota's
argument, noting that Magnuson-Moss required a written warranty to "fully and
conspicuously disclose in simple and readily understood language [its] terms and
conditions."' 84 Accordingly, the court held that the warranty's ambiguity as to its
commencement date constituted a violation of Magnuson-Moss.'


3. Statute of Limitations


In Wheeler v. Chrysler Motors Corp.'8 6 a district court in Mississippi held that the
plaintiff's Magnuson-Moss claim was time-barred. The court stated that the absence
of an express limitations period in the Magnuson-Moss Act required courts to
apply the time limit of the most analogous state statute.' 87 Accordingly, the Wbeeler
court applied the state's eighteen-month limitations period and, because the plain-
tiffs claim was filed almost twenty-four months after the date of delivery of the
vehide, granted the defendant's motion for summary judgment.' 8


4. Attorneys' Fees


In lanelli v. Cbrysler Corp.'" 9 a Pennsylvania district court reduced the plaintiffs
attorneys' fees claim by approximately 20 percent based largely upon the attorney's
expertise in the warranty litigation field. The court stated that such expertise, when
coupled with a relatively straightforward Lemon Law/Magnuson-Moss Act case,
generally results in the expenditure of less time in preparing for and litigating a
case.'9' However, the court denied the defendant's request for a reduction in the
lodestar, holding that Third Circuit precedent' 9' allows for only an increase in the
lodestar based upon the "contingent nature of success" in the case, not a decrease.' 92


Finally, the court held that the quality of the attorney's work warrants adjustment
of the lodestar only when it exhibits exceptional or unusual abilities or failings.'


In Hilferty v. General Motors Corp. '9 a district court in Pennsylvania significantly
reduced plaintiffs' attorneys' fees under Magnuson-Moss and Pennsylvania's Lemon


183. Toyota relied upon a provision in its warranty book located ten pages after the initial interpreta-
tion of the warranty's commencement date for its proposition that the warranty commenced upon
delivery to the dealer and its use as a demonstrator. Id. at 26.


184. Id.
185. Id. at 26-27.
186. No. CIV. 1:95CV215-D-D, 1996 WL 408059 (N.D. Miss. June 18, 1996).
187. Id. at *1.
188. Id.
189. No. CIV. A 95-CV-2723, 1996 WL 200601 (E.D. Pa. Apr. 23, 1996).
190. Id. at **2-3.
191. Lindy Bros. Builders, Inc. v. American Radiator & Standard Sanitary Corp., 540 F.2d 102,


117 (3d Cir. 1976).
192. 1996 WL 200601 at *3.
193. Id. at *4.
194. No. CIV. A 95-5324, 1996 WL 287276 (E.D. Pa. May 30, 1996).
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Law in light of (1) the attorneys' accrual of nearly $13,000 in attorneys' fees and
costs in pursuit of a loss worth just over $4,000; and (2) the plaintiffs limited
success in the case. The plaintiff recovered only 8 percent of the jurisdictional
minimum of $50,000.


5. Personal Injury Claims


The Santarelli v. B.P. America' 95 plaintiffs filed a products liability action against
wholesalers and retailers of farm-raised salmon to recover for injuries sustained as
the alleged result of ingesting toxins in the salmon. The court granted the defendants'
motion for summary judgment on the plaintiffs' Magnuson-Moss claim, stating
that the Act "does not create a private, independent cause of action for personal
injuries that are otherwise state law claims for breach of warranty."' 9'6


6. Proper Defendants


In Lindsey v. Ed Jobnson Oldsmobile'97 an Illinois court granted the defendant's
motion to dismiss the plaintiffs Magnuson-Moss claim. The court held that the
claim against the defendant, an assignee of the dealer's retail installment sales con-
tracts, must be dismissed because the plaintiff failed to produce any evidence that
the assignee "issued any written affirmation of fact, promise or undertaking so
as to be deemed a warrantor subject to a civil action by the plaintiff under the
Magnuson-Moss Act."'


7. Definition of "Sales Transaction"


In D.L Lee & Sons, Inc. v. ADT Security Systems, Mid-Soutb, Inc."'9 a district court
in Georgia granted the defendant's motion for summary judgment on the plaintiff's
Magnuson-Moss claim. The ADT plaintiff contracted with the defendant to design,
install, and continuously maintain an automatic fire detection and protection system.
The contract explicitly stated that the protective system was to remain the defen-
dant's property. Accordingly, the court held that such a transaction did not involve
a "sale" and therefore Magnuson-Moss was inapplicable.200


8. Jurisdiction


In Scbultz v. Cbrysler Corp.20' a district court in Illinois granted the plaintiffs' petition
to remand its $49,000 Magnuson-Moss claim to state court. The defendant opposed
the petition, contending that the plaintiffs should not be allowed to avoid federal
jurisdiction by "artfully pleading" a state claim for what was essentially a federal


195. 913 F. Supp. 324 (M.D. Pa. 1996).
196. Id. at 333.
197. No. 95 C 7306, 1996 U.S. Dist. LEXIS 10236 (N.D. Ill. July 18, 1996).
198. Id. at *24; see 15 U.S.C. §§ 2310(d)(1) and (0 (1982).
199. 916 F. Supp. 1571 (S.D. Ga. 1995).
200. Id. at 1581.
201. No. 96 C 0860, 1996 WL 432400 (N.D. Ill. July 29, 1996).
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claim. 2
1
2 The court rejected the defendant's argument for lack of proof, but declined


to award the plaintiffs their costs and attorneys' fees incurred as a result of defen-
dant's removal, because a "substantial jurisdictional question" existed at the time
of removal.0 3


In Siegel v. Ford Motor Co.2 ' a district court in Pennsylvania dismissed a plaintiffs
Magnuson-Moss claim for failure to meet the $50,000 jurisdictional monetary
threshold. Even though the Magnuson-Moss claim did not individually satisfy the
$50,000 requirement, the court noted that it could exercise supplemental jurisdic-
tion over the Magnuson-Moss claim if there was federal jurisdiction based on


diversity of citizenship and an amount in controversy exceeding $ 50,000.20 The
court also denied supplemental jurisdiction because the plaintiffs claim failed to
meet the monetary requirement as a result of New York's $ 1,000 cap on treble
damages in consumer protection suits.2


B. Consumer Law Issues Under State "Lemon Laws"


1. Products Covered


In Cagiva North America, Inc. v. Scbenk 2 7 a Connecticut court held that the state's
Department of Consumer Protection lacks statutory authority to compel arbitration
with regard to motorcycles because a motorcycle is not a "passenger motor vehicle"
within the meaning of Connecticut's lemon law.2°8 In contrast, a Massachusetts
court held in Jacobs v. Yamaba Motor Corp., US.A.2 °9 that motorcycles are "con-
sumer goods" under Massachusetts's Consumer Protection Act.230


In Pennsylvania vehicles purchased outside the state are not afforded "lemon
law" protection even though they are registered and used in the state. Summary
judgment in favor of Ford was affirmed in Mikula v. Ford Motor CO. 2 ' on the
ground that the alleged "lemon" was purchased outside the commonwealth and
therefore did not fall within the definition of "new motor vehicles" covered by
Pennsylvania's lemon law.2'1 2


Finally, entering the debate over coverage of used cars, a California court held
in Jensen v. BMW of North America, Inc.2 3 that a used vehicle purchased with a


202. Id at *1.
203. Id at *2; see Turner v. Bell Fed. Say. & Loan Ass'n, 490 F. Supp. 104, 105 (N.D. IMI. 1980).
204. No. CIV. A 95-4138, 1995 WL 649166 (E.D. Pa. Nov. 1, 1995).
205. Id. at *1
206. Id.
207. No. 15357, 1996 Conn. LEXIS 317 (Aug. 20, 1996).
208. CONN. GEN. STAT. ANN. §§ 42-179-42-179-186 (West 1992 & 1996 Supp.).
209. 649 N.E.2d 758 (Mass. 1995).
210. MASS. GEN. LAWS ANN. ch. 93A §§ 1-11 (West 1984 & 1996 Supp.). TheJacobs court also


held that Yamaha's attempted disclaimer of warranties was ineffective and that privity of contract is
not necessary for liability on a theory of implied warranty because implied warranties extend to remote
sellers. Jacobs, 649 N.E.2d at 761-63.


211. No. 02217 Pittsburgh 1995, 1996 Pa. Super. LEXIS 2506 (July 30, 1996).
212. PA. STAT. ANN. Tit. 73 §§ 1951-1963 (Purdon 1993).
213. 41 Cal. Rptr. 2d 295 (Ct. App. 1995).
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balance remaining on the manufacturer's new car warranty is a "new motor vehicle"
within the meaning of California's lemon law.214


2. Statute of Limitations


Interpreting the four-year statute of limitations applicable to New York's New Car
Lemon Law,215 a New York court in General Motors Corp. v. Renjifo2 6 held that
the statute does not bar an action where the limitations period expires before the
time the American Arbitration Association requests payment of the filing fee but
after the request for arbitration has been submitted to the attorney general's office.


3. Repair Facilities and Attempts


In California State Electronics Ass'n v. Zeos International Ltd.21' a California court
held that the local repair facility requirements in California's lemon law2"8 do not
apply to out-of-state mail order manufacturers that agree to or contemplate shipment
by the seller, because title passes to the buyer upon that shipment and no sale
occurs in California. In In re Safari Motor Coaches Inc. (Corwin),219 a New York
court found that Safari's recommendation that a Safari motor home be taken for
repair to the engine manufacturer, Cummins Diesel Engine, barred Safari's assertion
of the insufficient repair opportunities defense, although Cummins was neither a
Safari agent nor an authorized dealer.22


4. Burden of Proof


InKleinman v. CbiyslerMotor Corp.221 an Ohio court affirmed judgment for Chrysler
because the plaintiff failed to prove that transmission and engine noises, and a
hard shift condition, were anything other than inherent design characteristics. The
Kleinman court reasoned that under Ohio law, where the consumer has the burden
of presenting evidence from which a reasonable inference can be made that a specific
problem with the vehicle is due to a defective part that is covered by a warranty,
the plaintiff must present competent, credible evidence sufficient to overcome that
of the defendant to meet the burden of proving that the vehicle qualifies as a
"lemon" under Ohio's lemon law.222


Finally, under California law, rejection or revocation of a vehide believed to
be a "lemon" is not an element of the plaintiffs burden. In Krotin v. Porsche Cars


214. CAL. CIV. CODE §§ 1790-1795.93 (West 1985 & 1996 Supp.).
215. N.Y. GEN. Bus. LAw § 198-a (McKinney 1988 & 1996 Supp.).
216. 638 N.Y.S.2d 712 (App. Div. 1996).
217. 49 Cal. Rptr. 2d 127 (Ct. App. 1996).
218. CAL. CIv. CODE § 1793.2(aX1)(A) (1996 Supp.).
219. 638 N.Y.S.2d 992 (App. Div. 1996).
220. Reasoning that statutorily imposed warranties control over a manufacturer's express warranty,


the Safari court also affirmed the decision imposing liability on Safari, although it did not warrant the
engine. 638 N.Y.S.2d at 994.


221. No. 94 CA 2234, 1995 Ohio App. LEXIS 2321 (May 26, 1995).
222. OHIo REv. CODE ANN. §§ 1345.71-1345.99 (Anderson 1994).
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Nortb America, Inc. 2 1 a California court held that the manufacturer has an affirma-
tive duty to replace a vehicle or make restitution to the buyer if the manufacturer
is unable to repair a vehicle or make restitution after a reasonable number of
repair attempts. The buyer need only provide the manufacturer with a reasonable
opportunity to fix the vehicle; a formal rejection or revocation is not required.224


5. Class Actions


In American Suzuki Motor Corp. v. Superior Court22 ' a California court decertified
a class and barred its breach of implied warranty claims. In an action alleging that
Suzuki's sport utility vehicle was defective because it tended to roll over during
normal use, the court held that since the majority of the vehicles sold had not
rolled over, they remained fit for their ordinary purpose, and their owners were
not entitled to assert breach of implied warranty daims. The American Suzuki
court reasoned that such claims must be based on the product's failure to perform
as warranted; a remote fear or expectation of failure is not sufficient to establish
nonmerchantability.226


6. Indemnity


Porsche prevailed on a Louisiana dealer's indemnity claim in Cbaudoir v. Porscbe
Cars of Nortb America.22' The Cbaudoir court reasoned that a seller has no right
of indemnification from the manufacturer where the seller is at fault in creating
the defects and in failing to cure easily remediable defects. 228


7. Damages


In Griffitb v. Latbam Motors, Inc.29 an Idaho court held that a favorable ruling by
a qualified dispute resolution process exempted Chrysler from treble damages even
though the jury found that the state's lemon law230 had been violated. 231


The Wisconsin Supreme Court confirmed in Hugbes v. Cbrysler Motor Corp.232


that the purchase price of a vehicle is a pecuniary damage recoverable for a violation


223. 45 Cal. Rptr. 2d 10 (Ct. App. 1995).
224. Id. at 14.
225. 44 Cal. Rptr. 2d 526 (Ct. App. 1995).
226. Id. at 531.
227. 667 So. 2d 569 (La. Ct. App. 1995).
228. Id. at 574-76. The Cbaudoir court also held that the dealer's disclaimer of warranties was


unenforceable because the provisions were neither pointed out to the purchasers nor explained to them
before the vehicle was purchased, and, that the dealer's failure to disclose the damage caused by acid
rain and the subsequent repair supported the award for emotional distress. With respect to the latter
ruling, the court reasoned further that unlike a standard new car sale, the dealer's sale was for a hand
built, top of the line Porsche that plaintiffs had dreamt about as their reward for years, and therefore
it satisfied the requirements for allowing damages for mental anguish. Id. at 576-78.


229. 913 P.2d 572 (Idaho 1996).
230. IDAHO CODE §§ 48-901-48-909 (Supp. 1995).
231. 913 P.3d at 575.
232. 542 N.W.2d 148 (Wis. 1996).
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of Wisconsin's lemon law.233 The Hughes court expressly rejected Chrysler's con-
tention that pecuniary damages should be limited to plaintiffs out-of-pocket ex-
penses caused by the alleged lemon law violation." 4


The California appellate court hearing Bisbop v. Hyundai Motor of America235


denied the plaintiffs claim for loss of use damages that were not actually incurred
by the consumer, reasoning that the legislature intended to reimburse as incidental
and consequential damages only those expenses for which the plaintiff was out-of-
pocket.236 In Suman v. Superior Court"' a California court held that the civil penalty
provisions of California's lemon law,23 which sometimes allow juries to award
civil penalties for nonwillful violations, are constitutional despite the absence of
precise and lengthy standards for instructing a jury on the imposition of the discre-


239tionary sanction.


233. WIS. STAT. ANN. § 218.015(7) (West 1994 & 1995 Supp.).
234. 542 N.W.2d at 151-53. To the extent that Nick v. Toyota Motor Sales, U.S.A., Inc., 466


N.W.2d 215 (Wis. Ct. App. 1991), holding that only the amount actually paid by the consumer,
exclusive of any amount paid by the lender, is pecuniary loss is contrary, it is overruled by Hughes.


235. 52 Cal. Rptr. 2d 134 (Ct. App. 1996).
236. Id. at 137-39; citing Kwan v. Mercedes-Benz of North America, Inc., 28 Cal. Rptr. 2d 371


(Ct. App. 1994), the Bishop court also rejected plaintiffs argument that emotional distress damages are
compensable as incidental or consequential damages, and that emotional distress damages are available
under a tort theory of willful violation of California's lemon law. Bishop, 52 Cal. Rptr. 2d at 139.


237. 46 Cal. Rptr. 2d 507 (Ct. App. 1995).
238. CAL. CIV. CODE § 1794(e) (West 1996 Supp.).
239. 46 Cal. Rptr. 2d at 512-14.
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I. INTRODUCTION


The sale of used cars' is big business. Used car sales in the
United States outnumber new car sales three to two. In 1984, con-
sumers spent $90.8 billion dollars on 16.8 million used cars.2 They
purchased about half of these cars from dealers and half from pri-
vate parties.3 The average price of $5,400 makes purchase of a used
car a major investment for most persons. Often the investment
goes sour because of mechanical defects discovered after the sale.
In most cases, the defects existed at the time the deal was made.


* Associate Professor of Law, University of Montana School of Law; B.A., Williams


College, 1968; J.D., New York University, 1974; L.L.M., New York University, 1981. I appre-
ciate the support of the Cowley Endowment and the research assistance of Joe Maynard,
Jr., a student at the University of Montana School of Law.


1. This article is restricted to sales to consumers, that is, purchasers for personal, fam-
ily, or household purposes. It is not restricted to the sale of used automobiles, but encom-
passes the purchase by a consumer of any used vehicle, whether automobile, truck, or mo-
torcycle. Because the phrase "used vehicle" does not roll trippingly from the tongue, the
more familiar-sounding "used car" is employed.


2. Hertz Corp. Press Information, release dated June 24, 1985. The release also indi-
cates that the average used car sold in 1984 was 4.5 years old and had 45,000 miles on it.
Statistical information on used car sales is available from Hertz Corp., 660 Madison Ave.,
New York, NY 10021.


3. Id. This article focuses on remedies available to purchasers from dealers. Many of
the remedies discussed in Parts II, III, VI, and VII are applicable to sales between private
parties, but the legislation discussed in Parts IV, V, and VIII is generally applicable only to
dealers.


4. Federal Trade Commission, Trade Regulation Rule Concerning the Sale of Used
Motor Vehicles, Statement of Basis and Purpose and Regulatory Analysis, 49 Fed. Reg.
45,692 (1984) (Rule codified at 16 C.F.R. § 455 (1986)) [hereinafter cited as FTC State-
ment]. The FTC Statement is based on the Final Staff Report on the Used Motor Vehicle
Industry. The Staff Report was not adopted by the Commission. The findings are based on
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Sale of a "big ticket" item such as a used car has substantial
legal ramifications. Nevertheless, few purchasers consult an attor-
ney. Acting on their own, purchasers often fail to understand the
legal effect of any warranty or of sale "as is." Approximately one-
half of the used cars marketed by dealers are sold "as is."' Sale "as
is" means that the purchaser agrees to accept the car without the
warranties otherwise implied in a sales contract by state law.' By
using this disclaimer of warranties, the seller shifts to the pur-
chaser the responsibility for any mechanical defects in the car.7


Moreover, the sales abuses endemic to the industry further
purchasers' misunderstanding.8 The most common abuse occurs
when a dealer makes oral representations regarding the mechanical
condition of a car and then disclaims them in an "as is" clause in
the written agreement. A dealer may compound the abuse by mis-
representing the meaning of the term "as is" or by failing to cor-
rect a purchaser's misunderstanding of it.'


Whether it disclaims implied warranties or not, a seller may
make express warranties that induce the purchaser to buy the
car. 10 If a purchaser brings an action on grounds that these repre-
sentations were false, a court may find that the promises were
mere sales talk, not to be taken seriously. Or it may find that the
parol evidence rule prevents the purchaser from proving that the
statements were part of the contract.11


information obtained in 1979.
5. Id. at 45,696.
6. MONT. CODE ANN. § 30-2-316(3)(a) (1985).
7. Studies conducted prior to 1979 cited in the FTC Statement, supra note 4, showed


average repair costs of $109 to $235.
8. FTC Statement, supra note 4, 45,696-702. This observation has a long history in


popular culture. It was often asked about Richard Nixon, "Would you buy a used car from
this man?" A recent movie entitled Used Cars featured the outrageous tactics of two broth-
ers competing in the used car business. A poll taken each year indicating the public's trust
of various professions generally lists used car salespersons at the bottom, below even
lawyers.


9. "The practices are pervasive and among the chief sources of complaints received by
various consumer protection organizations throughout the country." FTC Statement, supra
note 4, 45,702. It goes without saying that there are honest used car dealers. Nevertheless, as
this article should make clear, current market conditions favor the dishonest dealer. A
dealer who can misrepresent a car's condition or shift to a purchaser the risk of defects,
gains a market advantage over a dealer who discloses a car's condition and who assumes the
cost of repairs. A rational consumer shopping on the basis of apparent condition and low
price will choose a dishonest dealer.


10. MONT. CODE ANN. § 30-2-313 (1985).
11. The rule, enacted in Montana at MONT. CODE ANN. § 30-2-202 (1985), provides:


FINAL WRITTEN EXPRESSION-PAROL OR EXTRINSIC EVIDENCE. Terms with respect to
which the confirmatory memoranda of the parties agree or which are otherwise set
forth in a writing intended by the parties as a final expression of their agreement
with respect to such terms as are included therein may not be contradicted by


2


Montana Law Review, Vol. 47 [1986], Iss. 2, Art. 2
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USED CARS


At common law, purchasers encountered difficulty recovering
against used car dealers. The prevailing business standard, caveat
emptor, made formidable purchasers' attempts to avoid a contract
or to obtain damages.12 Traditional contract doctrine, developed in
an age of laissez-faire capitalism, favors sellers. Because the doc-
trine presupposes a free market in which both sellers and purchas-
ers are responsible for ascertaining the facts, courts must stretch
traditional concepts to allow a consumer to escape from a bad
bargain.


The Uniform Commercial Code (UCC), adopted in the 1960's,
provides little assistance to purchasers. Applicable to all transac-
tions involving the sale of goods, the UCC makes few distinctions
between consumers and commercial purchasers, who generally
have more knowledge and more bargaining power. Furthermore,
under both the common law and the UCC, the prevailing party in
a lawsuit does not recover transaction costs, such as attorneys'
fees, from the loser. The seller, who has greater resources, experi-
ence, and economies of scale can usually take advantage of the
purchaser's weaker financial position. These factors make litigation
a losing proposition for the purchaser of a used car."3


Recent legislation has begun to redress this imbalance, afford-
ing the purchaser new claims for relief. Recognizing that the equal
knowledge necessary for free market conditions rarely exists in
practice, these statutes attempt to approximate it, either by regu-
lating the practices of sellers that prey on purchasers' ignorance, or
by requiring disclosures. By allowing successful purchasers to re-
cover transaction costs, the legislation rewards those who bring


evidence of any prior agreement or of a contemporaneous oral agreement but may
be explained or supplemented:


(a) by course of dealing or usage of trade (30-1-205) or by course of
performance (30-2-208); and


(b) by evidence of consistent additional terms unless the court finds
the writing to have been intended also as a complete and exclusive
statement of the terms of the agreement.


12. See, e.g., Meyer v. Packard Cleveland Motor Co., 106 Ohio St. 328, 140 N.E. 118
(1922).


13. The inhibiting effect of transaction costs are discussed in Burnham, Contract
Damages in Montana, Part I: Expectancy Damages, 44 MONT. L. REv. 1 (1983). The tactical
advantages a "repeat player" enjoys over a "one-shot player" in the litigation game are dis-
cussed in Galanter, Why the "Haves" Come Out Ahead: Speculations on the Limits of Legal
Change, 9 LAW & Soc'Y. REv. 95 (1974). These factors indicate why so few of the used car
complaints reported to government agencies end up in court. See Wolford, Relief for the
Motor Vehicle Purchaser, Wis. BAR BULL., Aug. 1981, at 12; McEttrick, Defective Motor
Vehicles: The Massachusetts Lemon Law and Recent Used Car Cases Under Chapter 93A,
70 MAss. L. REV. 30, 37 (1985).
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claims in the public interest.14


This article enumerates the variety of claims for relief pres-
ently available to the purchaser of a defective used car.1" It also
addresses the fundamental question of whether a used car pur-
chaser is entitled to a certain level of performance from the car.
Finally, it analyzes legislation that would provide additional assis-
tance to purchasers by requiring that used car dealers disclose de-
fects or warrant a minimum level of performance.


II. COMMON LAW


A. The Parol Evidence Rule


In making a claim against a used car dealer, a purchaser often
claims that a representation was made which was not reduced to
writing. The purchaser attempts to prove either that the represen-
tation is part of the contract or that it prevented formation of the
contract. To tender proof of the oral representation, however, the
purchaser may have to overcome the considerable hurdle of the pa-
rol evidence rule."0


The intention of the rule is to give finality to the written
agreement of the parties." A party who claims that additional
terms were not incorporated in the sales agreement may be barred
from presenting proof of those terms. For example, in Green Chev-
rolet Co. v. Kemp,' s the purchaser and his wife testified that the
sales person had told them the car was guaranteed for a year and
that if they were not satisfied they could bring it back for adjust-
ments. The Supreme Court of Arkansas held the testimony inad-
missible where the written agreement contained no such
provisions.19


The rule has three significant exceptions. Parol evidence may
be offered on issues of integration, interpretation, or formation.


1. Integration


Because the rule applies only where the parties intended the


14. The United States Supreme Court approved the policy of deputizing "private at-
torneys general" to carry out Congressional policy in Newman v. Piggie Park Enters., 390
U.S. 400 (1968).


15. Claims for personal injury resulting from the defect are beyond the scope of this
article. It deals only with damage to the defective car itself, usually the cost of repair or
replacement.


16. MONT. CODE ANN. § 30-2-202 (1985), supra note 11.
17. E. FARNSWORTH, CONTRACTS § 7.2 (1982).
18. 241 Ark. 62, 406 S.W.2d 142 (1966).
19. Id. at 63, 406 S.W.2d at 143.
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writing to integrate their final and complete understanding, evi-
dence may be offered to show that the writing reflected only part
of their agreement.20 That is, the parties may have intended that
their agreement be partly written and partly oral, with the oral
part containing representations omitted from the writing. By in-
serting a merger clause in the writing, a seller may defeat a pur-
chaser's attempt to prove such an intention. A merger clause states
that the written agreement contains the entire understanding of
the parties and that there are no other understandings, oral or
written.2" While the presence of a merger clause poses presumptive
evidence that the agreement is integrated, a court may overlook it
on grounds of bad faith, unconscionability, or, like Admiral Nel-
son, by turning a blind eye to it.22 If a court recognizes the repre-
sentation as part of the agreement, it can be enforced against the
seller.


2. Interpretation


A litigant may always offer parol evidence to resolve a ques-
tion of interpretation. For example, in Leveridge v. Notaras,23 the
written agreement contained this printed clause:


It is understood that I have examined said motor car and accept
it in its present condition and agree that there are no warranties
or representations, expressed or implied, not specified herein, re-
specting the goods hereby ordered.24


20. Another significant exception, the admission of evidence of custom and usage,
rarely applies to a consumer purchase.


21. A sample merger clause reads as follows:
MERGER CLAUSE. The seller's salesmen may have made oral statements about
the merchandise described in this contract. Such statements do not constitute
warranties, shall not be relied on by the buyer, and are not part of the contract for
sale. The entire contract is embodied in this writing. This writing constitutes the
final expression of the parties' agreement, and it is a complete and exclusive state-
ment of the terms of that agreement.


J. WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COMMERCIAL CODE §


12-4 at 437 (2d ed. 1980) [hereinafter cited as WHITE & SUMMERS].
22. 1 A. CORBIN, A COMPREHENSIVE TREATISE ON THE WORKING RULES OF CONTRACT


LAW § 128 (1964) states:
Courts have often avoided the enforcement of unconscionable provisions in long
printed standardized contracts, in part by the process of "interpretation" against
the party using them, and in part by the method used by Lord Nelson at
Copenhagen.


12 ENCYCLOPEDIA BRITANNICA 949 (15th ed. 1977) explains the reference to Nelson's method:
"The Danes resisted bravely, and Parker, fearing that Nelson was suffering unacceptable
losses, hoisted the signal to disengage. Nelson disregarded it, delivering his famous quip, 'I
have only one eye-I have a right to be blind sometimes.'"


23. 433 P.2d 935 (Okla. 1967).
24. Id. at 937.
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The agreement also contained this handwritten notation:


30 day warranty
Repair clutch as needed
not too exceed $100.00
Date no later then Sat.
Feb. 24, 1963.25


The purchaser attempted to prove that the handwritten notation
evidenced an oral warranty. The seller objected that the pur-
chaser's tender of proof was barred by a merger clause that
provided:


It is agreed that no change, alteration, interlineation, or verbal
agreement of any kind shall be effective to change alter or amend
the printed terms of this agreement26


The supreme court affirmed the trial court's admission of parol ev-
idence. The handwritten notation, which apparently created a war-
ranty, conflicted with the printed form, which denied any warran-
ties. Therefore, parol evidence was properly admissible to interpret
the document. The court found a warranty and enforced it against
the seller.27


3. Formation


The rule does not bar evidence offered to prove that no agree-
ment was formed, such as proof that the purchaser's assent was
lacking due to fraud or mistake.2 8 One of the elements of a con-
tract is consent of the parties. When the consent of one party is
obtained by fraud, that apparent consent is not given freely.29 In
that event, the party whose consent was fraudulently obtained may
rescind the contract.8" For example, in Ed Fine Oldsmobile, Inc. v.
Knisley,s1 the parol evidence rule did not bar the purchaser from


25. Id.
26. Id.
27. Id. at 940-41.
28. While mistake is also grounds for avoiding a contract, there are no reported cases


in which a used car purchaser successfully used the claim. It may be difficult for the pur-
chaser to prove that the mistake was mutual and not unilateral. See RESTATEMENT (SECOND)


OF CONTRACTS § 152 (1982). Furthermore, the purchaser may have assumed the risk of mis-
take by accepting the car "as is." See, e.g., Lenawee County Board of Health v. Messerly,
417 Mich. 17, 331 N.W.2d 203 (1982).


29. MONT. CODE ANN. §§ 28-2-301(1), -401(1)(c) (1985).
30. MONT. CODE ANN. § 28-2-1711(1) (1985).
31. 319 A.2d 33 (Del. Super. Ct. 1974). See also Jeffers v. Brown Motor Co., 253 Ark.


1084, 490 S.W.2d 803 (1973) (error by trial court to strike purchaser's counterclaims alleging
representations made by seller, even though the allegations were inconsistent with the terms
of the contract); Neil Huffman Volkswagen Corp. v. Ridolphi, 378 So. 2d 700 (Ala. 1979)
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introducing evidence that the dealer knowingly misrepresented the
condition of the vehicle.


The sale of a car is a UCC transaction, subject to the expres-
sion of the parol evidence rule in the UCC.32 Although the UCC
does not expressly codify the fraud exception to the parol evidence
rule, it preserves supplementary general principles of law and eq-
uity.s" As a general principle of law, an agreement is not formed
when, due to fraud, consent is not freely given.3 4 Under the UCC,
courts have continued to disregard merger clauses when fraud is
alleged. For example, in City Dodge, Inc. v. Gardner,3 5 the Su-
preme Court of Georgia held that "neither the draftsmen nor the
legislature intended to erase the tort remedy for fraud and deceit
with the adoption of the Uniform Commercial Code . . .-.


B. Fraud


A used car purchaser who overcomes the obstacle of the parol
evidence rule and uses the seller's representations to prove com-
mon law fraud may seek damages in tort or may seek to avoid the
contract. In making a claim for fraud, the plaintiff must prove the
following elements: (1) a representation, (2) its falsity, (3) its mate-
riality, (4) the speaker's knowledge of its falsity, or ignorance of its
truth, (5) the speaker's intent that it should be acted upon by the
person and in the manner reasonably contemplated, (6) the
hearer's ignorance of its falsity, (7) the hearer's reliance upon its
truth, (8) the hearer's right to rely upon it, and (9) the hearer's
consequent and proximate injury.3 7 Used car purchasers encounter
the most difficulty proving that the representation is a statement
of fact and proving that their reliance on the representation is
reasonable.


Even a purchaser who can overcome the hurdle of the parol
evidence rule may have difficulty proving that the seller made a
misrepresentation of fact as opposed to opinion or sales "puffing."


Whether particular language constitutes speculation, opinion, or
averment of fact depends on all the attending facts and circum-


(dealer liable in fraud for failing to disclose $2,000 in major defects after representing car
was in good condition with only minor damage).


32. MONT. CODE ANN. § 30-2-202 (1985), supra note 11.
33. MONT. CODE ANN. § 30-1-103 (1985). See Annot., 71 A.L.R.3d 1059 (1976).
34. See supra, note 29.
35. 232 Ga. 769, 208 S.E.2d 794 (1974).
36. Id. at 769, 208 S.E.2d at 797.
37. United States v. Willard E. Fraser Co., 308 F. Supp. 557, 569-70 (D.C. Mont.


1970). The elements of deceit found in MONT. CODE ANN. § 27-1-712 (1985) are virtually the
same as the elements of actual fraud found in MONT. CODE ANN. § 28-2-405 (1985).
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stances of a case. For example, one court held that a dealer's repre-
sentation that a used car was "in good .condition and suitable for
driving" was merely puffing and a statement of opinion. 38 Another
held that statements that a car had never been wrecked"e or had
been driven a certain number of miles 0 were representations of
fact.


The other main obstacle for purchasers is proving that their
reliance was reasonable. Many courts have held that reliance upon
representations, however false, is unreasonable where the pur-
chaser had investigated, or had the means at hand to investigate
the truth.4 For example, in Williams v. Rank & Sons Buick,
Inc., 2 a salesman represented that the car was equipped with air
conditioning. The purchaser inspected the car on the lot and took
it on a test drive for about an hour and a half. The court held that
the purchaser's reliance on the representation was unreasonable
when he had an adequate opportunity to discover its falsity.43


C. Negligence


In the classic case of MacPherson v. Buick Motor Co.,44 the
New York Court of Appeals held the manufacturer of an automo-
bile liable for negligence in spite of the lack of privity between the
manufacturer and the consumer. The general rule now finds ex-
pression in the RESTATEMENT (SECOND) OF TORTS:


A manufacturer who fails to exercise reasonable care in the manu-
facture of a chattel which, unless carefully made, he should recog-
nize as involving an unreasonable risk of causing physical harm to
those who use it for a purpose for which the manufacturer should
expect it to be used and to those whom he should expect to be
endangered by its probable use, is subject to liability for physical
harm caused to them by its lawful use in a manner and for a pur-
pose for which it is supplied."3


The RESTATEMENT rule also applies "where the only harm which
results from the manufacturer's failure to exercise reasonable care
is to the manufactured chattel itself. '46


38. Randall v. Smith, 136 Ga. App. 823, 222 S.E.2d 664 (1975).
39. City Dodge, Inc. v. Gardner, 232 Ga. 766, 208 S.E.2d 794 (1974).
40. Gem City Motors, Inc. v. Minton, 109 Ga. App. 842, 137 S.E.2d 522 (1964).
41. Willard E. Fraser Co., 308 F. Supp. at 569-70.
42. 44 Wis. 2d 239, 170 N.W.2d 807 (1969).
43. Id. at 246-47, 170 N.W.2d at 811.
44. 217 N.Y. 382, 111 N.E. 1050 (1916).
45. RESTATEMENT (SECOND) OF TORTS § 395 (1965).
46. Id., comment n.
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A used car dealer may be liable to a purchaser on a negligence
theory if the purchaser can show that (1) the dealer breached a
duty, (2) the car was defective, and (3) the defect was the proxi-
mate cause of the injury. A used car dealer generally owes a pur-
chaser a duty to discover and repair defects that are patent,
known, or discoverable in the exercise of reasonable care.'" In juris-
dictions that do not impose safety standards by statute, the duty
may be imposed as a matter of law.


In Kopischke v. First Continental Corp.,'s the purchaser of a
used car was severely injured when the car went out of control due
to defects in the steering mechanism. The seller maintained that
the purchaser's acceptance of the car "as is" barred her claim.4e


The Montana Supreme Court held that a used car dealer has a
duty to discover and repair any defects which are patent or discov-
erable in the exercise of ordinary care. The duty to inspect does
not necessitate dismantling the car, however. A dealer who neglects
the duty to discover and repair defects is liable for personal inju-
ries resulting from its negligent failure to inspect. The "as is" dis-
claimer does not relieve the dealer of this liability.


An attorney pursuing a tort claim against the seller of a defec-
tive used car must distinguish between those defects that make the
product dangerous and those that merely make it inferior. The for-
mer may lead to personal injuries while the latter generally lead
only to economic loss. The court did-not decide in Kopischke
whether the dealer would be responsible for economic loss, such as
the cost of repair, in the absence of personal injury. The imposi-
tion of a duty to inspect and repair, however, was based on the
public policy interest in ensuring that used cars are safe." To fur-
ther this interest, the law should require sellers to repair any de-
fect affecting safety, for a seller does not know at the time of sale
whether a defect will later cause injury. In a claim against a dealer
for defects in a used car, the purchaser should emphasize any dan-
gerous condition that results from the defect.


A purchaser who can demonstrate that the dealer owed the
purchaser a duty may have difficulty proving that a car was defec-
tive on delivery.5 The previous owner may be a source of informa-
tion. Also, the dealer may have attempted to remedy the defect


47. See, e.g., Hembree v. Southard, 339 P.2d 771 (Okla. 1959).
48. 187 Mont. 471, 610 P.2d 668 (1980).
49. The contract provided: "All used cars are sold on an as is basis with no guarantee


either express or implied except as noted above." Id. at 474, 610 P.2d at 670.
50. Id. at 491-92, 610 P.2d at 679.
51. A guide and checklist for proving that loss resulted from the sale of a defective


used car is found at Annot., 31 POF2d 639, 696 (1982).
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prior to sale. Because the difficulty of proving negligence was one
of the factors that led to the doctrine of strict liability, a purchaser
who is unable to prove negligence on the part of a manufacturer or
dealer should consider a claim in strict liability in tort.5s


D. Conclusion


When a party recovers in tort for deceit, the court generally
awards compensatory damages, which restore that party to the
pre-transaction position.5 3 In addition, the court may award puni-
tive damages when the defendant has been guilty of oppression,
fraud, or malice. When a party recovers in contract for fraud, the
court generally awards rescission of the contract."


Whether recovery is in tort or contract, the prevailing party
does not recover transaction costs, the most significant of which is
attorneys' fees. Under the "American Rule" each side pays its own
fees, win or lose.56 In litigation concerning a used car, the transac-
tion costs can easily exceed the potential recovery, making the
claim economically unreasonable.5 7 A purchaser may resolve this
problem by bringing the claim in a small claims court, where the
transaction costs are lower. On the other hand, the court's ceiling
on recovery may be lower than the damages. An attorney can play
an important role behind the scenes by advising the client how to
present the case in a professional manner. Before doing so, how-
ever, the attorney should consider the many claims for relief other
than common law claims. These claims may be easier to prove and
may provide for attorneys' fees.


III. UNIFORM COMMERCIAL CODE


A. Introduction


When a purchaser claims that a used car does not perform as
promised, the purchaser must first establish what the dealer prom-
ised. The promises, or warranties, have two sources: express war-
ranties found in the agreement of the parties and implied warran-
ties imposed by operation of law. A claim for breach of express
warranty must demonstrate that: (1) seller made an affirmation of


52. See infra Part VII.B.
53. MONT. CODE ANN. § 27-1-202 (1985).
54. MONT. CODE ANN. § 27-1-221 (1985).
55. MONT. CODE ANN. § 28-2-1711(1) (1985).
56. See Comment, "... And Attorney Fees to the Prevailing Party": Recovering At-


torney Fees Under Montana Statutory Law, 46 MONT. L. REV. 119 (1985).
57. This fact probably accounts for the relative paucity of used car cases in the report-


ers compared to the scope of the problem.
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fact or promise, (2) the goods did not comply with the warranty,
(3) plaintiff's injury was caused by the defective nature of the
goods, and (4) plaintiff was damaged. A claim for breach of implied
warranty would simply allege that: (1) a merchant sold the goods
and (2) the goods were not merchantable. 8


B. Express Warranties


1. Is the Representation Part of the Contract?


A seller creates an express warranty by making an affirmation
of fact, describing the goods, or showing a sample or model as
"part of the basis of the bargain." 59 In other words, the express
warranty must be contained in the contract. To establish the exis-
tence of express warranties, therefore, a court must first determine
the agreement of the parties. Purchasers alert to this problem
should insist that any representations be written into the
agreement.6


While express warranties contained in a written instrument
signed by the parties present few problems, in many cases a pur-
chaser will claim that the dealer made oral representations which
were not reduced to writing. In contrast to the purchaser who
claims fraud, 61 this purchaser asks the court not to avoid the con-
tract, but to enforce the oral representations as part of the con-
tract. The considerations examined earlier in connection with parol
evidence in common law claims are equally applicable to determine
whether the representations are admissible in warranty claims.2


2. Do the Words Create an Express Warranty?


After applying the parol evidence rule to determine the par-
ties' agreement, a court may examine whether the purchaser has a
claim for breach of the express warranties contained in that agree-
ment. The UCC provides that "any affirmation of fact or promise
made by the seller to the buyer . . . creates an express war-
ranty. . . ."6 As when alleging fraud," the purchaser must prove
that a seller's statement is an affirmation of fact rather than an


58. NATIONAL CONSUMER LAW CENTER, SALES OF GOODS AND SERVICES §§ 5.2, 6.2 (1982).
59. MONT. CODE ANN. § 30-2-313 (1985).
60. The failure of purchasers to protect themselves in this manner was the force be-


hind the FTC Used Motor Vehicle Trade Regulation Rule. See infra Part IV.
61. See supra Part II.
62. See supra text accompanying notes 16-31.
63. MONT. CODE ANN. § 30-2-313(1)(a) (1985).
64. See supra text accompanying notes 38-40.
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opinion.5
Whether a statement will be treated as an express warranty or


as "puffing" is a question of fact that is not easily resolved. Gener-
ally, a representation which expresses the seller's opinion, belief,
judgment or estimate does not constitute an express warranty."6


For example, a statement that "this car gets great gas mileage" is
probably an opinion, while a statement that "this car gets not less
than 25 mpg in highway driving" is probably an affirmation of fact.
The difference is not always readily apparent. One court found
that a used car dealer's representations that the car was in "A-1
shape" and "mechanically perfect" were affirmations of fact.6 7 An-
other found that the seller's representations that the car was "in
good condition" 'and "suitable for driving" were sales "puffing." 6 8


To invoke an old chestnut, resolution of this issue depends on the
facts and circumstances of each case. 9


Another issue involves the extent to which an express war-
ranty may be created by a mere description of the goods. For ex-
ample, a seller markets a used car as a "1982 Buick" and effec-
tively excludes all warranties. The seller is undoubtedly liable for
breach of warranty if the goods do not conform to the description;
for example, the car is in fact a 1981 Chevrolet.70 The seller has
also promised a car. Does the seller thereby warrant that the goods
will not only conform to the literal description, "1982 Buick," but
that the goods will meet a minimal standard of performance as a
"car?" In short, is a seller liable for breach of an express warranty
if a used car does not run?


Surprisingly few decisions discuss this issue.71 In Meyer v.


65. MONT. CODE ANN. § 30-2-313(2) (1985) provides that "an affirmation merely of the
value of the goods or a statement purporting to be merely the seller's opinion or commenda-
tion of the goods does not create a warranty."


66. Whitaker v. Farmhand, Inc., 173 Mont. 345, 567 P.2d 916 (1977). See also Garriffa
v. Taylor, 675 P.2,d 1284 (Wyo. 1984); Parker v. Arthur Murray, Inc., 10 Ill. App. 1000, 295
N.E.2d 487 (1973).


67. Wat Henry Pontiac v. Bradley, 202 Okla. 82, 210 P.2d 348 (1949).
68. Randall v. Smith, 136 Ga. App. 823, 22 S.E.2d 664 (1975).
69. For example, WHrrE & SUMMERS, supra note 21, § 9-3 observes that the holding in


Wat Henry is illuminated by the fact that the purchaser bought the car to make a trip with
her seven-month old child to visit her husband, who was serving in the army during World
War II.


70. The hypothetical suggests the complex case of the Oldsmobiles sold with Chevrolet
engines. See In re General Motors Corp. Engine Interchange Litigation, 594 F.2d 1106 (7th
Cir. 1979), cert. denied, 444 U.S. 870 (1979). Claims were brought on various grounds and
settled before the court made findings. In a related case, Skelton v. General Motors Corp.,
660 F.2d 311 (1981), the trial court held that the engine switch did not constitute a breach
of implied warranty, but did constitute a deceptive warranty under Magnuson-Moss. Id. at
313 n.1. See infra text accompanying notes 139-42.


71. British Commonwealth cases are collected and discussed in Whincup, Reasonable
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Packard Cleveland Motor Co.,72 a pre-UCC case, the Ohio Su-
preme Court held that a "dump truck" sold with no other express
warranties, does not mean "a shape of 5-ton size, but a thing fitted
for practical, useful, substantial service as a dump truck." And in
Crowther v. Shannon Motor Co.,73 an English court held that the
seller was responsible for repairs to an eight-year old Jaguar sold
with 80,000 miles on it that broke down after 2300 miles. The ap-
peals court approved of the reasoning of the trial judge, who had
asked, "What does 'fit for the purpose' mean?" He had answered
his own question, "To go as a car for a reasonable time. '7 4


The reasoning of these cases makes sense. When sold as trans-
portation, a car should possess the ability to perform as a car. But
how much performance is the purchaser of a particular used car
entitled to? This appears to be an unusually abstruse inquiry for a
court to undertake. 5 Yet courts often seek to establish the level of
performance necessary to meet the standard of "merchantability"
under the implied warranty of merchantability. 6 By pursuing a
similar inquiry when the seller markets a "car" as transportation,
courts could establish a minimal level of performance in all car
sales.7 7 This inquiry would be especially pertinent when, as is usu-
ally the case, the seller excludes implied warranties, leaving the
purchaser a claim only for breach of an express warranty.78


3. Was the Warranty Part of the Basis of the Bargain?


Assume that a purchaser can prove that an express warranty
was made and incorporated in the agreement. To recover for
breach of warranty, must the purchaser demonstrate reliance on
the representation? This issue is unresolved. The UCC does not
employ the term reliance. Instead, it asks whether the affirmation
is "part of the basis of the bargain." In Cagney v. Cohn,7 9 the seller
told the purchaser that a motorcycle was "in good cdndition" and
"needed no major repairs." The court held that these statements


Fitness of Cars, 38 MOD. L. REV. 660 (1975).
72. 106 Ohio St. 328, 140 N.E. 118 (1922).
73. [1975] 1 All E.R. 139 (C.A.).
74. Id. at 141.
75. The idea that things may be viewed in terms of their actuality and potentiality is


found in Aristotle's PHYSics Book II ch. 3 and METAPHYSicS Book IX chs. 5-9. Judges might
be said to be asking how much "carness" a purchaser can expect.


76. See infra text accompanying notes 94-99.
77. Part VIII infra addresses statutory mechanisms that could be used to establish


this floor, such as requiring the seller to meet state safety inspection requirements in the
sale of used cars.


78. See infra text accompanying notes 108-22.
79. 13 U.C.C. Rep. Serv. (Callaghan) 998 (D.C. Super. Ct. 1973).
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constituted express warranties. 80 The seller then claimed that the
purchaser, who twice inspected the motorcycle and conferred with
an expert, did not rely on the representations. The court held that
reliance was unnecessary, citing the UCC Official Comments, which
presume that any affirmation is part of the basis of the bargain,
and state that "no particular reliance on such statements need be
shown." 81 Nevertheless, some commentators suggest that a careful
lawyer should allege reliance.82


Sometimes litigation raises the issue of whether statements
made in an advertisement are part of the basis of the bargain.
Most courts hold that statements made in an advertisement can be
part of the bargain if the purchaser was aware of the advertise-
ment.83 A purchaser can make a stronger case if the purchaser can
also demonstrate reliance on the statements in the advertise-
ment.8 4 In Whitaker v. Farmhand, Inc.,8" the Montana Supreme
Court stated:


The law appears to be well settled that a remote manufacturer
without privity with the purchaser is liable for breach of warranty
by advertising on radio and television, in newspapers and
magazines, and in brochures made available to prospective pur-
chasers, if the purchaser relies on them to his detriment."s


While the court viewed expansively the sources from which express
warranties may arise, it may have restricted the usefulness of those
warranties to purchasers by requiring reliance. The court also ne-
glected to state whether the agreement contained a merger clause,
for a purchaser could not assert warranties that were expressly ex-
cluded from the bargain. 87


C. Implied Warranties


Of the warranties implied by law,88 the most significant in the


80. Id. at 1003.
81. Id. at 1005-06.
82. MONT. CODE ANN. § 30-2-313 annot. Official Comment 3 (1985), states that "no


particular reliance on such statements need be shown. ... White and Summers suggest
that the purchaser show reliance. They conclude that while the cases are divided, courts are
reluctant to give up the reliance requirement. WHrrE & SUMMERS, supra note 21, § 9-4.


83. WHrrE & SUMMERS, supra note 21, § 9-4.
84. See, e.g., Interco, Inc. v. Randustrial Corp., 533 S.W.2d 257 (Mo. App. 1976). See


also Palmer, Express Warranties Arising From Advertising, 41 J. AIR L. & CoM. 497 (1975).
85. 173 Mont. 345, 567 P.2d 916 (1977).
86. Id. at 353, 567 P.2d at 921.
87. See supra text accompanying notes 20-22.
88. The warranty of title, MONT. CODE ANN. § 30-2-312 (1985), is not relevant to this


article. The warranty of fitness for a particular purpose, MONT. CODE ANN. § 30-2-315 (1985),
is rarely given in a used car transaction. In Society Nat'l Bank v. Pemberton, 63 Ohio Misc.
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purchase of a used car is the warranty of merchantability.89 In this
section, the UCC distinguishes between commercial transactions
and consumer transactions. It provides that only a merchant seller
gives a warranty of merchantability. The warranty does not arise,
therefore, when a purchaser buys a vehicle from a private party
rather than from a dealer.90


Most litigation under the statute concerns the meaning of
merchantability. Of the numerous definitions in the statute, the
one most applicable to used car sales is that the goods must be "fit
for the ordinary purposes for which such goods are used. . . ."91 It
is well-settled that a warranty of merchantability arises in the sale
of used goods, although the issue is often litigated.2 Applying the
definition to used goods is particularly difficult, however, for the
condition of each unit makes it unique. The Official Comments to
the UCC state in part: "A contract for the sale of second-hand
goods, however, involves only such obligation as is appropriate to
such goods for that is their contract description." 9 In other words,
a purchaser can not expect a used car to be as fit as a new car of
the same model, nor a used car with 50,000 miles as fit as a used
car of the same model with 25,000 miles.


We have again reached the point of attempting to define the
level of performance a used car purchaser may expect, a discussion
begun with the express warranty.9" It was there propounded that
when a seller markets a unit as a "car," the seller warrants that the
unit will meet a minimal level of performance as an automobile,
analogous to the level required by the implied warranty of
merchantability.


In the absence of some other stated purpose, it seems fair to
presume that the purchaser of a used car intends to use it for basic
transportation. The UCC suggests that the level of performance a


26, 17 Ohio Ops. 3d 342, 409 N.E.2d 1073 (1979), the representation that a vehicle was
suitable for snow plowing was treated as an express warranty.


89. MONT. CODE ANN. § 30-2-314(1) (1985) provides:
IMPLIED WARRANTY-MERCHANTABILITY-USAGE OF TRADE. (1) Unless excluded


or modified (30-2-316), a warranty that the goods shall be merchantable is implied
in a contract for their sale if the seller is a merchant with respect to goods of that
kind. Under this section the serving for value of food or drink to be consumed
either on the premises or elsewhere is a sale.


90. Cagney v. Cohn, 13 U.C.C. Rep. Serv. (Callaghan) 998, 1007 n.10 (D.C. Super. Ct.
1973). The court was careful to note that the seller's lay status did not exempt him from
express warranties created under § 2-313. Id. at 1003.


91. MONT. CODE ANN. § 30-2-314(2)(c) (1985).
92. See Annot., 22 A.L.R.3d 1387 (1968); Whittle v. Timesavers, Inc., 614 F. Supp. 115


(W.D. Va. 1985).
93. MONT. CODE ANN. § 30-2-314 annot. Official Comment 3 (1985).
94. See supra text accompanying notes 70-78.
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purchaser can expect may be answered by the simple adage: you
get what you pay for.' 5 Accordingly, a car sold by the ton is pre-
sumably fit only for scrap. And a car selling for half its "Blue
Book" 6 value presumably will not perform as well as one selling
for its Blue Book price. Wrestling with this issue in Testo v. Russ
Dunmire Oldsmobile, Inc.,97 the Court of Appeals of Washington
stated:


The obligation appropriate to the sale of used goods is primarily
directed at the operative essentials of the product. Thus, the mea-
sure of a used car's merchantability turns not so much on aes-
thetic items which, of necessity, must yield to age and previous
use, but on its operative qualities. The price at which a merchant
is willing to sell an item is an excellent index of the extent of
quality warranted and the nature and scope of his obligation. To
be fit for the purpose of ordinary driving, a 4-year-old automo-
bile, selling for $2,697 in 1973, must be in reasonably safe condi-
tion and substantially free of defects which render it inoperable.
It also must be a "used car" and not a vehicle substantially modi-
fied for racing purposes and extensively used as such."


According to this analysis of the expected level of performance
of a used car, if a purchaser pays a premium price, the standard of
merchantability is high, and vice-versa. The analysis, however, pre-
supposes equal knowledge among the parties. It may therefore be
applicable to deals between merchants, where each party has rela-
tively equal knowledge, but not to deals between a knowledgeable
merchant and a less knowledgeable consumer. Furthermore, it may
be useful in resolving a case after the car has broken down, when a
court must decide whether the purchaser assumed the risk of de-
fects. It is less helpful at the point of purchase, when the price may
not be directly related to the level of performance. In the absence
of an obligation to disclose, freedom of contract surely permits a
seller to exact the highest price possible, irrespective of the condi-
tion of the automobile. Similarly, rational economic behavior may
lead a purchaser to shop for the lowest price, irrespective of the
fact that the low price may reflect a substantially defective car.


The expected level of performance, then, should not be related


95. MONT. CODE ANN. § 30-2-314 annot. Official Comment 7 (1985) makes the point
more elegantly: "In cases of doubt as to what quality is intended, the price at which a
merchant closes a contract is an excellent index of the nature and scope of his obligation
under the present section."


96. The Blue Book is the official used car pricing guide of the National Automobile
Dealers' Association.


97. 16 Wash. App. 39, 554 P.2d 349 (1976).
98. Id. at 43.44, 554 P.2d at 354.
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to price, for there is not necessarily a direct relationship between
price and quality. Price is rationally related to quality only if de-
fects are disclosed. When defects are not disclosed, the extra cost
of repairing those defects is effectively added to the price. The
level of performance then, should be a function of disclosure.
When disclosure is made, the level the purchaser can expect is
freely bargained for. When disclosure is not made, the level the
purchaser can expect is the price less the cost of repairing the de-
fects. In this analysis, the expected level of performance would be,
as the English judge put it, "to go as a car for a reasonable time." 99


While purchasers may reasonably expect used cars to operate
as cars, they should understand that sellers are not guarantors of
continued performance. An implied warranty promises only that
the goods are not defective at delivery. Unless otherwise worded,
an implied warranty does not promise that the seller is responsible
for future problems. 00 Many purchasers' cases have failed because
of their inability to prove that the car was defective when
purchased.101


For example, in Rose v. Epley Motor Sales,'0 three hours af-
ter purchase, the engine of a used car caught fire, destroying the
car. The trial court, finding an implied warranty of fitness in the
sale that was not disclaimed in writing or by the purchaser's in-
spection, granted rescission.'03 The Supreme Court of North Caro-
lina reversed, holding that although the purchaser's testimony cre-
ated an inference that the defect that caused the fire existed at the
time of sale, the cause of the fire was a question of fact precluding
a directed verdict.10 4


To prove the existence of a defect at the time of sale, a pur-
chaser should obtain the opinion of an expert immediately after
the breakdown. 10 5 It may be possible to discover the repair records


99. Crowther, 1 All E.R. at 141. The Attorney General's Motor Vehicle Regulations,
MAss. ADMIN. CODE tit. 20, § 940 (1980), similarly provides: "All vehicles. . . must be fit to
be driven safely on the roads and must remain in good running condition for a reasonable
period of time."


100. For example, warranties stating that "seller warrants that this car will run well
for 30 days" or "seller warrants that it will repair any powertrain components for the next
60 days," would cover problems that arise during the stated period.


101. MONT. CODE ANN. § 30-2-607(4) (1985) provides: "The burden is on the buyer to
establish any breach with respect to the goods accepted." See, e.g., Walsh v. Atamian Mo-
tors, 10 Mass. App. Ct. 828, 406 N.E.2d 733 (1980); Entrialgo v. Twin City Dodge, Inc., 368
Mass. 812, 333 N.E.2d 202 (1975).


102. 288 N.C. 53, 215 S.E.2d 573 (1975).
103. Id. at 60-61, 215 S.E.2d at 577-78.
104. Id. at 61-62, 215 S.E.2d at 578.
105. See, e.g., Calimlim v. Foreign Car Center, Inc., 392 Mass. 228, 467 N.E.2d 443


(1984). Cf. Atamian Motors, Inc., 10 Mass. App. Ct. 828, 406 N.E.2d 733.
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or procedures of the seller. 10 Some jurisdictions require that the
seller reveal to the purchaser the name of the previous owner."0 7


With this information, the purchaser can establish a link between
the defective car in the hands of the seller and the breakdown.


D. Exclusion of Warranties


Consideration of warranties must be tempered by the fact that
the seller of a used car often disclaims the warranties. 108 The UCC
permits a seller to disclaim warranties, either with particularity or
simply by including the expression "as is" or its equivalent in the
agreement. 0 9


Only with difficulty may a seller exclude express warranties,
however, for a contradiction arises when the seller both makes and
disclaims express warranties. To resolve the contradiction, a court


106. E.g., Kopischke v. First Continental Corp., 187 Mont. 471, 610 P.2d 668 (1980).
107. E.g., Wis. STAT. ANN. § 218.01(7a)(b) (West 1982).
108. A sample disclaimer reads as follows:
EXCLUSIONS OF WARRANTIES: The parties agree that the implied warran-
ties of MERCHANTABILITY and fitness for a particular purpose and all other
warranties, express or implied, are EXCLUDED from this transaction and shall
not apply to the goods sold.


WHITE & SuMMERs, supra note 21, § 12-5 at 440.
109. MONT. CODE ANN. § 30-2-316 (1985) provides:
EXCLUSION OR MODIFICATION OF WARRANTIES.


(1) Words or conduct relevant to the creation of an express warranty and
words or conduct tending to negate or limit warranty shall be construed wherever
reasonable as consistent with each other; but subject to the provisions of this
chapter on parol or extrinsic evidence (30-2-202) negation or limitation is inopera-
tive to the extent that such construction is unreasonable.


(2) Subject to subsection (3), to exclude or modify the implied warranty of
merchantability or any part of it the language must mention merchantability and
in case of a writing must be conspicuous, and to exclude or modify any implied
warranty of fitness the exclusion must be by a writing and conspicuous. Language
to exclude all implied warranties of fitness is sufficient if it states, for example,
that 'There are no warranties which extend beyond the description on the face
hereof.'


(3) Notwithstanding subsection (2):
(a) unless the circumstances indicate otherwise, all implied warranties are ex-


cluded by expressions like 'as is', 'with all faults' or other language which in com-
mon understanding calls the buyer's attention to the exclusion of warranties and
makes plain that there is no impled warranty;


(b) when the buyer before entering into the contract has examined the goods
or the sample or model as fully as he desired or has refused to examine the goods
there is no implied warranty with regard to defects which an examination ought in
the circumstances to have revealed to him;


(4) Remedies for breach of warranty can be limited in accordance with the
provisions of this chapter on liquidation or limitation of damages and on contrac-
tual modification of remedy (30-2-718 and 30-2-719).
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may give effect to the express warranty. 110 For example, if a seller
markets a 1982 Buick Skylark "as is," the seller has used language
("as is") that effectively disclaims express and implied warranties.
Nevertheless, the purchaser has obtained warranties that the vehi-
cle will conform to the description ("1982 Buick Skylark") and ar-
guably, that it will perform as a car. In Society National Bank v.
Pemberton,"' the seller told the purchaser, prior to the purchase,
that the vehicle was suitable for snow plowing. The written agree-
ment contained a disclaimer of warranties. The court held that
while the disclaimer effectively excluded implied warranties, it
failed to exclude an express warranty that was part of the basis of
the bargain.11 2 Similarly, in Whitaker v. Farmhand, Inc.,"a the
Montana Supreme Court stated:


Even if the Farmhand disclaimer had been made prior to the sale,
such disclaimer would not have been effective to destroy the ex-
press warranties made in the brochure and by Bick [the dealer].
In 1 Anderson Uniform Commercial Code, § 2-316:28, p. 698, it is
stated:


"When there is a conflict between a specific express war-
ranty and a clause which in general language excludes all
warranties, the specific warranty provision prevails."'1 "


While the reasoning of these courts is correct on the issue of con-
tradictory warranties, they overlook the preliminary issue of
whether the written agreement contained a merger clause. If the
agreement did contain a merger clause, the courts neglected to an-
alyze whether evidence of the oral representation was admissible
under the parol evidence rule. 16 It may be that the courts' neglect
was intentional.1 16


Even when the seller has not disclaimed implied warranties,
the purchaser's failure to examine the goods may have the effect of


110. MONT. CODE ANN. § 30-2-316(1) (1985).
111. 63 Ohio Misc. 26, 17 Ohio Ops. 3d 342, 409 N.E.2d 1073 (1979).
112. Id. at 29-30, 17 Ohio Ops. 3d at - , 409 N.E.2d at 1076-77.
113. 173 Mont. 345, 567 P.2d 916 (1977).
114. 173 Mont. 345, 355, 567 P.2d 916, 921-22. In Schlenz v. John Deere Co., 511 F.


Supp. 224, 228 (D.C. Mont. 1981), the court cited Whitaker in finding the seller's disclaimer
of express warranties ineffective to destroy an express warranty contained in an owner's
manual.


115. MONT. CODE ANN. § 30-2-316 annot. Official Comment 3 (1985) provides:
The seller is protected under this Article against false allegations of oral warran-
ties by its provisions on parol and extrinsic evidence and against unauthorized
representations by the customary "lack of authority" clauses.


It might be noted that the seller is protected against true allegations as well. See supra text
accompanying notes 59-62.


116. WHITE & SUMMERS, supra note 21, § 2-12 at 91-95. See also supra note 22.
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a disclaimer. The UCC provides that where a purchaser has ex-
amined the goods, there is no implied warranty with regard to de-
fects which the purchaser ought to have noticed. 17 Although this
provision produces the equivalent of an "as is" sale, courts seldom
apply it to used car sales, for they do not expect purchasers to be
capable of noticing mechanical defects." 8


Although the UCC does not require the "as is" disclaimer to
be conspicuous,119 many courts have read in this requirement."s" A
court can also set aside an exclusion that appears to be unfair. The
statute permitting the exclusion of warranties by expressions like
''as is" contains the prefatory language "unless the circumstances
indicate otherwise ... "2 Situations in which the notice is im-
posed on an unwary purchaser, particularly after contrary repre-
sentations are made, may supply such circumstances. 1 2


E. Magnuson-Moss


The Magnuson-Moss Warranty-Federal Trade Commission
Improvement Act (Magnuson-Moss) 12


3 applies only to warrantors
of consumer products.124 The act makes few substantive changes in
warranty law. It does not require a seller 125 to give a warranty, but
a seller who does give a warranty must make certain disclosures.2 '
The seller must designate the warranty as either "full" or "lim-
ited. ' 127 A warrantor who gives a full warranty may not disclaim or


117. MONT. CODE ANN. § 30-2-316(3)(b) (1985).
118. For example, in Rose v. Epley Motor Sales, 288 N.C. 59, 215 S.E.2d 573 (1975),


the court held that a purchaser who lacked mechanical expertise was not required to dis-
cover a defect through a test drive or inspection.


119. MONT. CODE ANN. § 30-2-316(3) (1985). Cf. MONT. CODE ANN. § 30-2-316(2) (1985),
which requires that the particular written disclaimer of the implied warranties of
merchantability or fitness be conspicuous.


120. WHrrE & SUMMERS, supra note 21, § 12-6 at 450.
121. MONT. CODE ANN. § 30-2-316(3)(a) (1985).
122. See, e.g., Knipp v. Weinbaum, 351 So. 2d 1081 (Fla. Dist. Ct. App. 1977). These


circumstances are less likely to arise under the FTC Used Car Trade Regulation Rule, how-
ever, for the rule requires the seller to clearly present the disclaimer. See infra Part IV.


123. 15 U.S.C. § 2301 et seq. (1982).
124. 15 U.S.C. § 2301(1) (1982) provides:
The term "consumer product" means any tangible personal property which is dis-
tributed in commerce and which is normally used for personal, family, or house-
hold purposes (including any such property intended to be attached to or installed
in any real property without regard to whether it is so attached or installed).


125. The statute is applicable to a "supplier," which is defined as "any person engaged
in the business of making a consumer product directly or indirectly available to consumers."
15 U.S.C. § 2301(4) (1982). The term "seller" is used here in the context of the supplier of a
used car.


126. 15 U.S.C. §§ 2302-04 (1982).
127. 15 U.S.C. § 2303 (1982).
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limit the duration of the implied warranty of merchantability.1 2 8


While Magnuson-Moss gives consumers a federal claim for re-
lief for breach of warranty, a warranty for purposes of the UCC
may not be a warranty for purposes of Magnuson-Moss."' 9 For ex-
ample, a promise that "If for any reason you are dissatisfied with
this product, you may return it for a refund of your money," is a
UCC warranty but not a Magnuson-Moss warranty, for it neither
promises that the goods are free of defects nor contains any time
period. An oral promise that "If anything goes wrong with the car
in the next 30 days, we will fix it," is a UCC warranty but not a
Magnuson-Moss warranty, for it is not written. A used car seller's
written promise to repair defects for 30 days on a 50-50 cost basis
is a Magnuson-Moss warranty, for it promises that the car will
meet a specified level of performance (no defects) over a specified
period of time (30 days).


While used car sellers rarely give full warranties, they often
give limited warranties such as the preceding example.' 0 The giv-
ing of a Magnuson-Moss warranty not only triggers the act's dis-
closure provisions'3 ' but also bars disclaimer of the implied war-
ranties given by state law, that is, by the UCC. The seller may,
however, limit the implied warranty to the duration of a written
warranty of reasonable duration.' 32 The requirement that sellers
may not disclaim implied warranties may be significant for used
car purchasers. For example, no longer may a seller give a 30-day
express warranty and state, "This warranty is in lieu of all other


128. 15 U.S.C. § 2304 (1982).
129. "Written warranty" is a term of art under Magnuson-Moss. 15 U.S.C. § 2301(6)


(1982) provides:
The term "written warranty" means-


(A) any written affirmation of fact or written promise made in connection
with the sale of a consumer product by a supplier to a buyer which relates to the
nature of the material or workmanship and affirms or promises that such material
or workmanship is defect free or will meet a specified level of performance over a
specified period of time, or


(B) any undertaking in writing in connection with the sale by a supplier of a
consumer product to refund, repair, replace, or take other remedial action with
respect to such product in the event that such product fails to meet the specifica-
tions set forth in the undertaking, which written affirmation, promise, or under-
taking becomes part of the basis of the bargain between a supplier and a buyer for
purposes other than resale of such product.


130. See FTC Statement, supra note 4.
131. 15 U.S.C. §§ 2302-04 (1982). Section 2303 requires the warrantor to designate the


warranty as either "full" or "limited." In order to qualify as a full warranty, the warranty
must meet minimum standards set forth in § 2304. Because the warranty cited in the text
requires the consumer to incur costs, the seller would have to designate it a limited
warranty.


132. 15 U.S.C. § 2308 (1982).
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warranties, express or implied." By law, the goods must be
merchantable.


On the other hand, the limitation of duration of that implied
warranty may not be meaningful. An implied warranty means that
the goods are merchantable at the time of delivery. The "duration"
of an implied warranty, such as 30 days, is an alien concept under
the UCC. Possible interpretations of the duration requirement are
that it refers to the time during which the purchaser must notify
the seller of the defect, or that it operates as a presumption that
the defect existed at the time of delivery. 3 ' If it refers to a statute
of limitations, then the time would be unreasonably short.1s'


A violation of Magnuson-Moss constitutes a violation of the
Federal Trade Commission (FTC) Act. 135 While the FTC Act does
not allow private actions, a consumer could bring an action under
the state Consumer Protection Act. 30 Furthermore, Magnuson-
Moss permits consumers damaged by a violation of the act to bring
private actions. The act provides:


Subject to subsections (a)(3) and (e), a consumer who is dam-
aged by the failure of a supplier, warrantor, or service contractor
to comply with any obligation under this title, or under a written
warranty, implied warranty, or service contract, may bring suit
for damages and other legal and equitable relief- 17


The statutory language permitting a consumer to recover against a
seller who fails "to comply with any obligation under this title"
applies to violations of Magnuson-Moss. But the recovery for fail-
ure to comply with any obligation "under a written warranty, im-
plied warranty, or service contract" is ambiguous. Does the act
permit a consumer to bring an action for breach of any written
warranty, implied warranty, or service contract, or an action only
for breach of an obligation imposed by the act? The former inter-
pretation would permit a consumer to convert any UCC warranty
claim into a Magnuson-Moss action. A successful consumer could
thereby recover costs and attorneys' fees, which are expressly per-
mitted in a Magnuson-Moss action 38 but not in a UCC action.


133. NATIONAL CONSUMER LAW CENTER, SALES OF GOODS AND SERVICES § 26.3.1 (1982 &
Supp. 1985).


134. See Schroeder, Private Actions under the Magnuson-Moss Warranty Act, 66 CA-
LIF. L. REV. 1, 20-21 (1978).


135. 15 U.S.C. § 2310(b) (1982).
136. See infra Part V.
137. 15 U.S.C. § 2310(d)(1) (1982).
138. 15 U.S.C. § 2310(d)(2) (1982) provides:


(2) If a consumer finally prevails in any action brought under paragraph (1) of
this subsection, he may be allowed by the court to recover as part of the judgment
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This problem was analyzed in Skelton v. General Motors.' 9


Chevrolet represented that certain automobiles contained THM
350 transmissions; in fact, the transmissions were model THM 200.
The trial court found that the representation was not a Magnuson-
Moss "written warranty." Even though the statement was included
in a document that contained the required Magnuson-Moss disclo-
sures, it was merely a description of the goods. While this creates a
warranty under the UCC, ' 0 Magnuson-Moss requires that a "writ-
ten warranty" affirm that a product will "meet a specified level of
performance over a specified period of time."'4 The Seventh Cir-
cuit affirmed. 4"


The court also held that, based on the legislative history,
Magnuson-Moss did not create a private cause of action for breach
of all written express warranties.' 43 The court, however, rejected
the trial court's finding that the act permitted a private cause of
action when the warrantor makes "other written promises in con-
nection with the same transaction. . . .",4 The majority held '"
that the term "written warranty" in the damages provision of the
act146 must be interpreted in accordance with the term "written
warranty" in the definitions. 1


4
7 A dissenting judge stated that the


representations were incorporated in the written warranty. He con-
cluded, "[tjhe written warranty would then more fully deserve its
gold filigree frame.""14


a sum equal to the aggregate amount of cost and expenses (including attorneys'
fees based on actual time expended) determined by the court to have been reason-
ably incurred by the plaintiff for or in connection with the commencement and
prosecution of such action, unless the court in its discretion shall determine that
such an award of attorneys' fees would be inappropriate.


139. 660 F.2d 311 (7th Cir. 1981).
140. MONT. CODE ANN. § 30-2-313(b) (1985).
141. 15 U.S.C. § 2301(6) (1982).
142. Skelton, 660 F.2d at 316 n.7. The court stated:


The district court noted that, by this reading of [Magnuson-Moss], a repre-
sentation that a "transmission would perform like a THM 350 transmission for
the life of the transmission" would constitute a "written warranty," while the rep-
resentation that a "transmission would perform like a THM 350 transmission"
does not. The arbitrariness of this distinction is apparent, but a certain amount of
arbitrariness is inevitable whenever a bright line must be drawn.


143. Id. at 320. Contra Ventura v. Ford Motor Corp., 180 N.J. Super. 45, 433 A.2d 801
(1981), holding that a warranty implied by state law is a Magnuson-Moss warranty for pur-
poses of attorneys' fees.


144. Skelton, 660 F.2d at 320 (citing Skelton v. General Motors Corp., 500 F. Supp.
1181, 1190 (N.D. II. 1980)).


145. Skelton, 660 F.2d at 323.
146. 15 U.S.C. § 2310(d)(1) (1982).
147. 15 U.S.C. § 2301(6) (1982).
148. Skelton, 660 F.2d at 323 (Wood, Jr., J., dissenting).
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F. Unconscionability


The UCC gives courts discretion to declare unconscionable a
contract or part of a contract. 14 9 The provision purposely refrains
from defining unconscionable, leaving application to the court ana-
lyzing the circumstances of each case. Courts most often apply the
doctrine in cases where one party lacks bargaining power and the
other takes advantage of superior power to exact unfair terms.150


Inequality of bargaining power or unfair terms alone is insufficient
for a finding of unconscionability.


Application of the doctrine may be seen in Seekings v. Jimmy
GMC of Tucson, Inc. 15 The court held that although the seller of
a defective mobile home enjoyed superior bargaining power, the
terms it imposed on the purchaser were standard in the industry.
The contract was therefore not unconscionable. If the purchaser
could not get better terms elsewhere, then it appears that this
seller acted fairly. This reasoning is troubling. A seller who can
successfully defend itself by saying, "everybody does it" lacks in-
centive to offer more than minimal terms. Many courts resolve this
problem by looking beyond industry standards to determine
whether a term is fair. For example, in Evans v. Graham Ford,
Inc., ' 5  the dealer sold the purchaser a truck that had been modi-
fied. The warranty covered the truck as manufactured, but ex-
cluded the modifications. When problems developed with the mod-
ifications, the purchaser attempted to avoid the contract. The
court found the disclaimer unconscionable on grounds independent
of industry practice: (1) the dealer marketed the truck as a single
unit, (2) the dealer knew that the truck was unfit for the pur-
chaser's purposes, and (3) the dealer did not show any commercial
necessity for the disclaimer.5 s


Although the statute directs courts to determine whether the


149. MONT. CODE ANN. § 30-2-302 (1985) provides:
UNCONSCIONABLE CONTRACT OR CLAUSE.


(1) If the court as a matter of law finds the contract or any clause of the
contract to have been unconscionable at the time it was made the court may re-
fuse to enforce the contract, or it may enforce the remainder of the contract with-
out the unconscionable clause, or it may so limit the application of any uncon-
scionable clause as to avoid any unconscionable result.


(2) When it is claimed or appears to the court that the contract or any clause
thereof may be unconscionable the parties shall be afforded a reasonable opportu-
nity to present evidence as to its commercial setting, purpose and effect to aid the
court in making the determination.


150. Williams v. Walker-Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965).
151. 131 Ariz. 1, 638 P.2d 223 (1981).
152. 2 Ohio App. 3d 435, 442 N.E.2d 777 (1981).
153. Id. at 438, 442 N.E.2d at 781.
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contract terms were unconscionable "at the time it was made,"
some courts have looked at events occurring thereafter. In La Vere
v. R.M. Burritt Motors, Inc.,'154 plaintiff purchased a used truck "as
is." The truck travelled only three blocks before breaking down.
The court noted that a contract, even if grossly unfair, cannot be
set aside on equitable grounds. Nevertheless, the court found the
disclaimer of warranties unconscionable, even though the circum-
stances that made it unconscionable-the breakdown-arose after
the sale. The court stated that circumstances existing at the time
of formation, including unequal knowledge, unequal bargaining
power, and a contract provided by the seller contributed to its
finding of unconscionability. 155


The court reached a proper result in La Vere. While it may
have reached an equitable result as a small claims court authorized
by statute to do substantial justice, it could have reached the same
result on established legal grounds. The court stated:


It certainly could not even be claimed by the plaintiff, that the
salesman Waterbury's claimed conversation or tactics were in any
way fraudulent, unconscionable or out of the ordinary for a used
car salesman, with the possible exception of the alleged remark
that if the plaintiff was not satisfied with the truck, he "could
give it back." Such a remark even if made, is excluded by the
Parole [sic] evidence rule. 160


The court could have regarded the salesman's remark as a fraudu-
lent misrepresentation that induced the sale. In this circumstance,
the parol evidence rule would not bar a tender of proof. Because
fraud falls within the formation exception to the parol evidence
rule, the court should have allowed the purchaser to use evidence
of fraud to avoid the contract. 56 On the other hand, the court sug-
gested that it is common knowledge that used car salespersons
often employ misleading comments and tactics. It thereby implied
that the purchaser should not have relied on the representations. 58


154. 112 Misc. 2d 225, 446 N.Y.S.2d 851 (Small Claims Ct. Oswego Co. 1982).
155. Id. at __, 446 N.Y.S.2d at 853-54.
156. Id. at __, 446 N.Y.S.2d at 852.
157. See supra text accompanying notes 28-36.
158. This rationale is reminiscent of the argument that an act is not unconscionable


because everybody does it. See supra text accompanying notes 151-53. On this basis, the
industry standards of behavior cannot be raised. Arguably, competition could change behav-
ior if the market rewarded those who raise the standards. Apparently, the opposite is the
case.


Moreover, if the test of reliance is whether a reasonable person would have relied, em-
pirical evidence shows that used car purchasers do rely on the representations of the sellers.
This may occur because the seller often misleads them as to the effect of the misrepresenta-
tion. For example, a purchaser may not believe that a car is in "A-I" condition. But if the
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In that event, the purchaser may have been unable to satisfy the
elements of fraud. '


The court also failed to consider a third alternative. The facts
of La Vere support the argument that the seller created an express
warranty when it sold "an automobile." The minimum level of per-
formance thereby warranted was breached when the vehicle broke
down after traversing three blocks.160


G. Revocation of Acceptance


Under the "perfect tender" rule of the UCC,'61 a purchaser
may reject goods which fail to conform to the contract specifica-
tions. The purchaser of a used car will rarely have the opportunity
to reject the car on these grounds, however, for on delivery the car
will generally appear to be as promised. Should the car later fail, it
may be too late to reject. 1 2  In Zabriskie Chevrolet, Inc. v.
Smith,16- however, the court held that a purchaser had not ac-
cepted when the car ceased operating 7/10 of a mile from the
dealer's place of business and the purchaser immediately stopped
payment and returned the car. 16


UCC section 2-608 may provide the purchaser a second oppor-
tunity to escape the deal by permitting revocation of acceptance. 1


5


seller also states that it "will stand behind the car 100%," the purchaser may think there is
little to lose. The purchaser may later discover that the disclaimer and merger clause have
nullified the promise. See FTC Statement supra note 4 and text accompanying notes 59-62,
108-22.


159. See supra text accompanying notes 41-43.
160. See supra text accompanying notes 75-78.
161. MONT. CODE ANN. § 30-2-601 (1985).
162. MONT. CODE ANN. § 30-2-607(2) (1985).
163. 99 N.J. Super. 441, 240 A.2d 195 (1968).
164. The court also found that the warranty limiting the purchaser's remedy to repair


was not effective under UCC 2-719(2), which provides that if a limited remedy fails of its
essential purpose, a court may award any remedy under the UCC. Id. at 447, 240 A.2d at
198. Furthermore, the warranty was not effective because it was not brought to his attention
or explained to him and because the disclaimer was not conspicuous. Id. at 447-48, 240 A.2d
at 198-99.


165. MONT. CODE ANN. § 30-2-608 (1985) provides:
REVOCATION OF ACCEPTANCE IN WHOLE OR IN PART. (1) The buyer may revoke


his acceptance of a lot or commercial unit whose non-conformity substantially im-
pairs its value to him if he has accepted it:


(a) on the reasonable assumption that its nonconformity would be cured and
it has not been seasonably cured; or


(b) without discovery of such nonconformity if his acceptance was reasonably
induced either by the difficulty of discovery before acceptance or by the seller's
assurances.


(2) Revocation of acceptance must occur within a reasonable time after the
buyer discovers or should have discovered the ground for it and before any sub-
stantial change in condition of the goods which is not caused by their own defects.
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In many cases, revocation of acceptance affords the purchaser a
more desirable remedy than breach of warranty. Generally, the
remedy for breach of warranty is the difference between the value
of the goods as promised and as delivered, often the cost of re-
pair. 1 6 Revocation of acceptance, on the other hand, permits the
purchaser to rescind the contract. 167 Purchasers who do not want
the goods repaired but want to get rid of them will prefer
revocation.' 68


Consumer purchasers rarely utilize this section, however, for it
presents considerable obstacles.""' The section permits revocation
only if the non-conformity substantially impairs the value of the
goods.17 0 Furthermore, the purchaser must have accepted the
goods either (1) on the assumption that the defect would be cured
and it was not cured, or (2) without discovery of the non-conform-
ity at the time of purchase. If the purchaser did not discover the
non-conformity at the time of purchase, the non-discovery must
have been due to either the difficulty of discovery or the seller's
assurances of quality. The purchaser must revoke within a reason-
able time after discovery and before any substantial change in the
condition of the goods occurs. Most importantly, a court may deny
the remedy to a purchaser who takes any steps inconsistent with
revocation, such as continuing to drive the car.17 '


In Bicknell v. B & S Enterprises,7 2 the purchaser attempted
to revoke acceptance on the grounds that the contract described


It is not effective until the buyer notifies the seller of it.
(3) A buyer who so revokes has the same rights and duties with regard to the


goods involved as if he had rejected them.
166. MONT. CODE ANN. § 30-2-714 (1985).
167. A purchaser who obtains revocation may also obtain damages under MONT. CODE


ANN. § 30-2-711 (1985).
168. This rationale brought about the enactment of "Lemon Laws." Lemon Laws,


however, are generally inapplicable to used cars. See infra text accompanying notes 297-300.
169. For an excellent application of the elements of this statute to the sale of a new


car, see Druker, New Cars and UCC Section 2-608: Your Client Isn't Stuck With a Lemon, 4
CLEARINGHOUSE REV. 177 (1970). See also Highsmith and Havens, Revocation of Acceptance
and the Defective Automobile: The Uniform Commercial Code to the Rescue, 18 AM. Bus. L.
J. 303 (1980).


170. Because UCC § 2-608 focuses on whether the non-conformity substantially im-
pairs the value of the goods to the buyer, some courts have applied a subjective test rather
than an objective test of substantial impairment. See, e.g., Asciolla v. Manter Oldsmobile-
Pontiac, 117 N.H. 85, 370 A.2d 270 (1977).


171. See, e.g., Charney v. Ocean Pontiac, Inc., 17 U.C.C. Rep. Serv. (Callaghan) 982
(Mass. Dist. Ct. 1975) (revocation denied after use); Pavesi v. Ford Motor Co., 155 N.J.
Super. 373, 382 A.2d 954 (1978) (revocation granted despite use); Orange Motors of Coral
Gables, Inc. v. Dade Co. Dairies, Inc., 258 So. 2d 319 (Fla. App. 1972) (revocation granted
with offset for purchaser's use).


172. 160 Ga. App. 307, 287 S.E.2d 310 (1981).
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the car as equipped with a radio and air conditioner; in fact, the
radio and air conditioner did not function. The court held that she
did not have a right to reject under UCC section 2-601, for the
seller had not prevented her from inspecting the car. Nor did she
have a right to revoke under UCC section 2-608, for neither the
difficulty of discovery nor the dealer's assurances induced her ac-
ceptance. Although she did not allege breach of warranty, the court
noted that since she purchased the vehicle "as is," the fact that the
radio and air conditioner failed to function did not constitute a
breach of warranty. 173


Revocation was effective in Overland Bond and Investment
Corp. v. Howard. 74 After finding ineffective the seller's exclusion
of warranties, the court found that a used car was sold with im-
plied warranties. The warranty was breached when the transmis-
sion fell out of the car the day after purchase and the brakes failed
a week later. The purchaser gave notice of the defects by bringing
the car to the seller for repair. The purchaser satisfied the other
elements of revocation by showing that the defects were substan-
tial, that the purchaser could not have initially discovered them,
and that the seller assured the purchaser they would be cured.' 75


H. Conclusion


Although the UCC is not a consumer statute, courts must ap-
ply it to consumer purchases of automobiles. In applying the UCC,
courts are using law that is appropriate for merchants of equal bar-
gaining power and equal knowledge in an inappropriate setting.
Running through the case law, therefore, is an unexpressed tension
between the seller's right to withhold information and the pur-
chaser's need to know. Courts often resolve this tension by paying
lip service to the statutory rules on parol evidence and disclaimer
of warranties, while discarding these provisions when a consumer
purchaser has been harmed by the seller's failure to disclose.17 1


173. See supra text accompanying notes 108-22.
174. 9 Ill. App. 3d 348, 292 N.E.2d 168 (1972). See also Stream v. Sportscar Salon,


Ltd., 91 Misc. 2d 99, 397 N.Y.S.2d 677 (N.Y.C. Civ. Ct. 1977); Williams v. College Dodge,
Inc., 11 U.C.C. Rep. Serv. (Callaghan) 958 (Mich. Dist. Ct. 1972).


175. Overland, 9 Ill. App. 3d at 360, 292 N.E.2d at 177.
176. See, e.g., Tigar Motor Co. v. McMurtry, 204 Ala. 283, 224 So. 2d 638 (1969) (dis-


claimer delivered after transaction completed); Orange Motors of Coral Gables, Inc., 258 So.
2d 319 (disclaimer not conspicuous); Williams, 11 U.C.C. Rep. Serv. (Callaghan) 958 (dis-
claimer on back, not called to purchaser's attention); Zabriskie Chevrolet, Inc. v. Smith, 99
N.J. Super. 441, 240 A.2d 195 (1968) (disclaimer on back of contract); Stream, 91 Misc. 2d
99, 397 N.Y.S.2d 677 (language ineffective); Testo v. Russ Dunmire Oldsmobile, Inc. 16
Wash. App. 39, 554 P.2d 349 (1976) (disclaimer not negotiated).
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Assume, however, that a seller effectively disclaimed all war-
ranties. Would it be possible for a court to grant relief to the pur-
chaser of a defective used car? Under UCC section 2-608, a court
may grant revocation for a "non-conformity." Goods are non-con-
forming when they are not in accordance with the contractual obli-
gations.17 ' Does a seller have no obligations when marketing a car
"as is?' 17


In the classic case of Henningsen v. Bloomfield Motors, Inc.,' 79


the New Jersey Supreme Court invalidated disclaimers of warranty
in the sale of a new car on public policy grounds. Perhaps the time
has come to recognize that similar policy considerations apply to
the sale of used cars as well.


If courts recognized an express warranty in the sale of a used
car equivalent to the warranty of merchantability, they would af-
ford purchasers a minimum level of performance. The better. solu-
tion would be even more straightforward. Requiring the seller to
repair or disclose defects would provide both parties with the
knowledge necessary for market efficiency and equity.'80 In
Kopischke v. First Continental Corp.,'' the court used tort princi-
ples to supplant the implied warranty of merchantability. When a
defect in a used car might cause personal injury, the court placed
the obligation to inspect and repair on the seller.


Unlike warranty liability, tort liability may not reach all de-
fects, but only those that have the capacity to cause personal in-
jury or property damage.1 82 In Kopischke, for example, the court
stopped short of requiring repair of those defects that caused only
economic loss. That gap should be bridged.' 83 The purchaser of a
used car does not have the knowledge to determine the condition
of most components that affect safety. Yet the defects may cause
personal injury or economic loss. Where the defect may cause per-
sonal injury, the law requires repair. Where the defect may cause
only economic loss, the law should require disclosure.184 The mar-


177. MONT. CODE ANN. § 2-106(2) (1985).
178. In Tricco v. Hynes, 2 Nfld. & P.E.I. 53 (Nfld. 1971), purchaser bought a used car


"as is." A month later, the Highway Department condemned the car as unroadworthy. Be-
cause the seller had failed to fulfill the fundamental obligations of the contract, the pur-
chaser was permitted to revoke even though the car had been sold "as is."


179. 32 N.J. 358, 161 A.2d 69 (1960).
180. This hypothesis was subjected to empirical study in McNeil, Nevin, Trubek, and


Miller, Market Discrimination Against the Poor and the Impact of Consumer Disclosure
Laws: The Used Car Industry, 13 L. & Soc'v. REv. 695 (1979).


181. 187 Mont. 471, 610 P.2d 668 (1980).
182. See infra Part VII.B.
183. Examples of corrective legislation are found supra Part VIII.
184. A seller may not know in advance which type of injury a defect might cause.
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ket price of the car would then reflect its condition.


IV. FEDERAL TRADE COMMISSION


A. The Used Motor Vehicle Trade Regulation Rule


The Federal Trade Commission (FTC) adopted a Used Motor
Vehicle Trade Regulation Rule in 1985.186 While the FTC has ac-
tively issued rules or guidelines for numerous industries, rulemak-
ing concerning used cars had a long and tortuous history. In 1975,
Congress directed the FTC to issue rules dealing with "warranties
and warranty practices in connection with the sale of used motor
vehicles."18 The FTC staff proposed a rule, circulated for com-
ment in May, 1978, which mandated that dealers inspect used cars,
disclose defects regarding mechanical and safety components, and
disclose warranty coverage, repair cost estimates, and other infor-
mation. In August, 1981, the FTC issued its final rule; the rule re-
quired that dealers disclose only warranty information and certain
major defects known to the seller.


In May, 1982, pursuant to the authority of the FTC Improve-
ments Act of 1980,187 Congress vetoed the rule. In July, 1983, the
Supreme Court held the legislative veto provision unconstitu-
tional. 88 Nevertheless, the FTC decided to reconsider the rule. Af-
ter additional study, it adopted the present rule, which eliminates
the requirement that dealers disclose known defects.' The rule
became effective May 9, 1985.


The rule has two parts. The first part, section 455.1,1 defines


Whether the seller chooses to repair or disclose, the effect on the market price will be simi-
lar. Because Kopischke places squarely on the seller the risk of choosing not to repair, the
prudent seller may elect to repair.


185. 16 C.F.R. § 455 (1986).
186. 15 U.S.C. § 2309(b) (1982).
187. 15 U.S.C. § 57a-1 (1982).
188. U.S. Senate v. FTC, 463 U.S. 1216 (1983); U.S. House of Representatives v. FTC,


463 U.S. 1216 (1983).
189. See 49 Fed. Reg. 45692-95 (1984). Judicial review of the original rule continues in


Miller Motor Car Corp. v. FTC, No. 81-4144 (2d Cir. filed ).
190. 16 C.F.R. (1986) § 455.1 provides:


GENERAL DUTIES OF A USED VEHICLE DEALER; DEFINITIONS.


(a) It is a deceptive act or practice for any used vehicle dealer, when that
dealer sells or offers for sale a used vehicle in or affecting commerce as 'commerce'
is defined in the Federal Trade Commission Act:


(1) To misrepresent the mechanical condition of a used vehicle;
(2) To misrepresent the terms of any warranty offered in connection


with the sale of a used vehicle; and
(3) To represent that a used vehicle is sold with a warranty when


the vehicle is sold without any warranty.
(b) It is an unfair act or practice for any used vehicle dealer, when
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the general duties of a used vehicle dealer by prohibiting certain
unfair or deceptive acts or practices. The rule provides that it is a
deceptive act or practice for a dealer to misrepresent the mechani-
cal condition of a car or to misrepresent the terms of a warranty. 191


These prohibitions derive from the FTC's study of abusive prac-
tices in the industry.192 The study showed that dealers often re-
present that a vehicle is in perfect condition, that the dealer will
repair the vehicle, or that "as is" means something other than an
exclusion of warranties. The FTC rule is therefore significant for
purchasers. As previously discussed, when a purchaser alleges
fraud or breach of warranty, sellers often defend on grounds that
the representations are inadmissible under the parol evidence rule,
that they are not affirmations of fact, or that the purchaser should
not have relied on them.19 3 These defenses are not available under
the rule.


The second part of the rule, sections 455.2 through 455.5,194


that dealer sells or offers for sale a used vehicle in or affecting commerce
as 'commerce' is defined in the Federal Trade Commission Act:


(1) To fail to disclose, prior to sale, that a used vehicle is sold with-
out any warranty; and


(2) To fail to make available, prior to sale, the terms of any written
warranty offered in connection with the sale of a used vehicle.


(c) The Commission has adopted this Rule in order to prevent the
unfair and deceptive acts or practices defined in paragraphs (a) and (b).
It is a violation of this Rule for any used vehicle dealer to fail to comply
with the requirements set forth in Secs. 455.2 through 455.5 of this part.
If a used vehicle dealer complies with the requirements of Secs. 455.2
through 455.5 of this part, the dealer does not violate this Rule.


191. 16 C.F.R. § 455.1(a)(1)-(2) (1986). The phrase "unfair or deceptive act or prac-
tice" is a term of art, reflecting the Federal Trade Commission Act, 15 U.S.C. § 45 (1982).


192. FTC Statement, supra note 4.
193. See supra text accompanying notes 16-19, 37-43.
194. 16 C.F.R. §§ 455.2 to 455.4 (1986) provide:


455.2. CONSUMER SALES-WINDOW FORM.
(a) General duty. Before you offer a used vehicle for sale to a consumer, you


must prepare, fill in as applicable and display on that vehicle a "Buyers Guide" as
required by this Rule.


(1) Use a side window to display the form so both sides of the form
can be read, with the title "Buyers Guide" facing to the outside. You
may remove a form temporarily from the window during any test drive,
but you must return it as soon as the test drive is over.


(2) The capitalization, punctuation and wording of all items, head-
ings, and text on the form must be exactly as required by this Rule. The
entire form must be printed in 100% black ink on a white stock no
smaller than 11 inches high by 7 1A inches wide in the type styles, sizes
and format indicated.
When filling out the form, follow the directions in (b) through (e) of this
section and § 455.4 of this part.


(b) Warranties-
(1) No Implied Warranty-"As Is"/No Warranty.
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requires the dealer to provide specific disclosures on a window


(i) If you offer the vehicle without any implied warranty, i.e.,
"as is", mark the box provided. If you offer the vehicle with im-
plied warranties only, substitute the disclosure specified below,
and mark the box provided. If you first offer the vehicle "as is" or
with implied warranties only but then sell it with a warranty,
cross out the "As Is-No Warranty" or "Implied Warranties
Only" disclosure, and fill in the warranty terms in accordance
with paragraph (b)(2) of this section.


(ii) If your state law limits or prohibits "as is" sales of vehi-
cles, that state law overrides this part and this rule does not give
you the right to sell "as is." In such states, the heading "As
Is-No Warranty" and the paragraph immediately accompanying
that phrase must be deleted from the form, and the following
heading and paragraph must be substituted. If you sell vehicles in
states that permit "as is" sales, but you choose to offer implied
warranties only, you must also use the following disclosure in-
stead of "As Is-No Warranty".
IMPLIED WARRANTIES ONLY


This means that the dealer does not make any specific
promises to fix things that need repair when you buy the vehicle
or after the time of sale. But, state law "implied warranties" may
give you some rights to have the dealer take care of serious
problems that were not apparent when you bought the vehicle.


(2) Full-Limited Warranty. If you offer the vehicle with a
warranty, briefly describe the warranty terms in the space pro-
vided. This description must include the following warranty
information:


(i) Whether the warranty offered is "Full" or "Limited."
Mark the box next to the appropriate designation.


(ii) Which of the specific systems are covered (for example,
"engine, transmission, differential"). You cannot use shorthand,
such as "drive train" or "power train" for covered systems.


(iii) The duration (for example, "30 days or 1,000 miles,
whichever occurs first").


(iv) The percentage of the repair cost paid by you (for exam-
ple, "The dealer will pay 100% of the labor and 100% of the
parts").


(v) If the vehicle is still under the manufacturer's original
warranty, you may add the following paragraph below the "Full/
Limited Warranty" disclosure: MANUFACTURER'S WAR-
RANTY STILL APPLIES. The manufacturer's original warranty
has not expired on the vehicle. Consult the manufacturer's war-
ranty booklet for details as to warranty coverage, service location,
etc.


If, following negotiations, you and the buyer agree to changes
in the warranty coverage, mark the changes on the form, as ap-
propriate. If you first offer the vehicle with a warranty, but then
sell it without one, cross out the offered warranty and mark either
the "As Is-No Warranty" box or the "Implied Warranties Only"
box, as appropriate.


(3) Service contracts. If you make a service contract (other
than a contract that is regulated in your state as the business of
insurance) available on the vehicle, you must add the following
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sticker. The primary disclosure informs the purchaser whether the
dealer is marketing the car without a warranty ["AS IS - NO
WARRANTY"] or with a warranty ["WARRANTY"]. To prevent
any misunderstanding in the sales contract, the rule incorporates
the window form into the contract as the terms of the warranty.
Additional language in the sticker advises the purchaser of some of
the pitfalls of used car sales. For example, the sticker warns that
"spoken promises are difficult to enforce" and suggests that the
purchaser ask to have the vehicle inspected by a mechanic. The
sticker also contains a list of "some major defects that may occur


heading and paragraph below the "Full/Limited Warranty" dis-
closure and mark the box provided.
SERVICE CONTRACT


A service contract is available at an extra charge on this vehi-
cle. If you buy a service contract within 90 days of the time of
sale, state law "implied warranties" may give you additional
rights.


(c) Name and Address. Put the name and address of your dealer-
ship in the space provided. If you do not have a dealership, use the
name and address of your place of business (for example, your service
station) or your own name and home address.


(d) Make, Model, Model Year, VIN. Put the vehicle's name (for
example, "Chevrolet"), model (for example, "Vega"), model year, and
Vehicle Identification Number (VIN) in the spaces provided. You may
write the dealer stock number in the space provided or you may leave
this space blank.


(e) Complaints. In the space provided, put the name and telephone
number of the person who should be contacted if any complaints arise
after sale.


455.3. WINDOW FORM.


(a) Form given to buyer. Give the buyer of a used vehicle sold by
you the window form displayed under § 455.2 containing all of the dis-
closures required by the Rule and reflecting the warranty coverage
agreed upon. If you prefer, you may give the buyer a copy of the origi-
nal, so long as that copy accurately reflects all of the disclosures re-
quired by the Rule and the warranty coverage agreed upon.


(b) Incorporated into contract. The information on the final version
of the window form is incorporated into the contract of sale for each
used vehicle you sell to a consumer. Information on the window form
overrides any contrary provisions in the contract of sale. To inform the
consumer of these facts, include the following language conspicuously in
each consumer contract of sale:


The information you see on the window form for this vehicle is part
of this contract. Information on the window form overrides any contrary
provisions in the contract of sale.


455.4. CONTRARY STATEMENTS.


You may not make any statements, oral or written, or take other
actions which alter or contradict the disclosures required by §§ 455.2
and 455.3. You may negotiate over warranty coverage, as provided in §
455.2(b) of this part, as long as the final warranty terms are identified in
the contract of sale and summarized on the copy of the window form
you give to the buyer.
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in used motor vehicles." Unlike earlier drafts, the rule does not
require the dealer to disclose whether the particular vehicle suffers
from any of the defects. It simply puts the purchaser on notice of
things to look for.


B. Remedies


If a dealer violates the rule, a purchaser has only limited reme-
dies. Because the FTC Act contains no provision for private
claims, enforcement is the responsibility of the FTC.195 And since
its resources are limited, the FTC can undertake only prosecutions
that serve the public interest, not the interest of one injured pur-
chaser. 96 Furthermore, the burden of proving a violation of the
first part of the rule, which prohibits deceptive acts and practices,
differs from the burden of proving a violation of the second part of
the rule, requiring various disclosures. The explanation may be
clarified by discussion of the FTC's rule-making authority.


When the FTC prosecutes a violation of the FTC Act, it must
prove that the respondent committed an "unfair or deceptive act
or practice."197 Since 1962, the FTC has been issuing "trade regula-
tion rules" that delineate specific practices it considers unfair or
deceptive. If the respondent violates a rule, the FTC does not have
to prove that the prohibited practice is unfair or deceptive; viola-
tion of a rule is ipso facto a violation of the Act.198


This distinction appears in the Used Motor Vehicle Trade
Regulation Rule. The rule expressly provides that a violation of
sections 455.2 through 455.5, requiring disclosure, is a violation of
the rule. 199 Therefore, the burden on the FTC to prove that a
dealer failed to make a required disclosure is straightforward: vio-
lation of the rule is a violation of the FTC Act. By negative impli-
cation, violation of section 455.1, prohibiting unfair or deceptive
acts or practices, is not a violation of the rule. Violation of section
455.1 is, however, a violation of the FTC Act.200 For the FTC to


195. Carlson v. Coca-Cola Co., 483 F.2d 279 (9th Cir. 1973).
196. 15 U.S.C. § 45(b) (1982).
197. 15 U.S.C. § 45(a) (1982). Similarly, if the violation were the basis of a private


action under the CPA, a consumer does not have to prove that conduct proscribed by a rule
is unfair or deceptive; in the absence of a rule, the consumer would have to do so.


198. The rulemaking power of the FTC was upheld in National Petroleum Refiners
Assn. v. FTC, 482 F.2d 672 (D.C. Cir. 1973).


199. 16 C.F.R. § 455.1(c) (1986).
200. The rule is not a model of clarity. Section 455.1(c) provides: "If a used vehicle


dealer complies with the requirements of §§ 455.2 through 455.5 of this part, the dealer does
not violate this Rule." This statement may lead the unwary to believe there is no remedy for
violation of § 455.1.
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prove that a dealer misrepresented the mechanical condition of a
car or the terms of a warranty, therefore, it would also have to
prove that the particular misrepresentation constituted an unfair
or deceptive act or practice. Proof that the misrepresentation oc-
curred would not in itself suffice.


C. Conclusion


The present rule is considerably weaker than earlier versions,
for it does not require the dealer to disclose known defects. In-
stead, it prohibits certain practices and requires the dealer to clar-
ify the contract terms, notably the meaning of sale "as is." Many
disputes between dealers and purchasers arise because of alleged
discrepancies between the bargain discussed orally and the written
agreement. Clarification will undoubtedly prove helpful to pur-
chasers, whether they have failed to understand or have been mis-
led by sellers. It should prove advantageous to dealers as well. If
they comply with the required disclosures, fewer misunderstand-
ings should arise. While FTC enforcement of the rule may be lim-
ited, the rule provides assistance to purchasers who bring private
actions under state law.20 1 The ability of a purchaser to bring a
private action is the subject of the next section.


V. MONTANA CONSUMER PROTECTION ACT


The Montana Consumer Protection Act (CPA), 02 prohibits
"unfair or deceptive acts or practices in the conduct of any trade
or commerce."20  Modeled after the FTC Act and known as a "Lit-
tle FTC Act," the CPA provides for actions to be brought by the
state, either by the Department of Commerce, the Attorney Gen-
eral or a County Attorney. 204 Most importantly, the CPA goes be-
yond the FTC Act by permitting a private right of actio. 2 05 While


201. See infra Part V.
202. MONT. CODE ANN. §§ 30-14-101 to -142 (1985).
203. MONT. CODE ANN. § 30-14-103 (1985).
204. MONT. CODE ANN. §§ 30-14-111 to -115, -121 (1985).
205. MONT. CODE ANN. § 30-14-133 (1985) provides in part:


DAMAGES-NOTICE TO PUBLIC AGENCIES-ATTORNEY FEES-PRIOR JUDGMENT AS


EVIDENCE. (1) Any person who purchases or leases goods or services primarily for
personal, family, or household purposes and thereby suffers any ascertainable loss
of money or property, real or personal, as a result of the use or employment by
another person of a method, act, or practice declared unlawful by 30-14-103 may
bring an individual but not a class action under the rules of civil procedure in the
district court of the county in which the seller or lessor resides or has his principal
place of business or is doing business to recover actual damages or $200, whichever
is greater. The court may, in its discretion, award up to three times the actual
damages sustained and may provide such equitable relief as it considers necessary
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the CPA may prove very useful to the purchaser of a used car, a
number of questions raised by the statute have not been
answered.206


The CPA provides a private right of action only to a person
who purchases for "personal, family, or household purposes. '20 7 A
person who purchases a car for business purposes, therefore, could
not bring an action under the statute. It is not clear, however,
whether the act applies to private sales, such as a sale through a
classified advertisement, as well as to purchases from dealers.
While the act broadly defines "trade" and "commerce, 208 the leg-
islature may have intended that it be applied only where the pub-
lic interest would be affected. The FTC Act, by comparison, ex-
pressly requires public interest in the proceeding as a prerequisite
for FTC action.209 Montana may have concurred with this view
when it adopted administrative rules that apply only to dealers.210


On the other hand, in Matthews v. Berryman,211 the defend
ant asked the court to apply the act to an attorney performing ser-
vices for an individual, an apparently private transaction. While
the court did not address the question of whether the act applied
to the transaction, it found that the acts complained of were not
unfair or deceptive. 12 Logically, this issue should not have been
reached unless the act applied. Perhaps the actions of an attorney
involve the public interest to a greater degree than an individual's
one-time sale of a car.13 It seems persuasive that public resources


or proper.


(3) In any action brought under this section, the court may award the prevail-
ing party reasonable attorney fees incurred in prosecuting or defending the action.


206. The CPA is patterned after the Unfair Trade Practices and Consumer Protection
Law developed by the FTC in conjunction with the Committee on Suggested State Legisla-
tion of the Council of State Governments. The legislative history and the case law of other
states with similar legislation is a valuable source for interpretation. See NATIONAL CON-
SUMER LAW CENTER, UNFAIR AND DEcEPrIvE ACTS AND PRACTICES § 1.2 (1982).


207. MONT. CODE ANN. § 30-14-133 (1985).
208. MONT. CODE ANN. § 30-14-102(6) (1985) provides:


"Trade" and "commerce" mean the advertising, offering for sale, sale, or dis-
tribution of any services and any property, tangible or intangible, real, personal,
or mixed, and any other article, commodity, or thing of value, wherever situate,
and shall include any trade or commerce directly or indirectly affecting the people
of this state.


209. 15 U.S.C. § 45(b) (1982) provides for Commission action "if it shall appear to the
Commission that a proceeding by it in respect thereof would be to the interest of the public.


210. MONT. ADMIN. R. § 8.78.201(4) (1981).
211. 196 Mont. 49, 637 P.2d 822 (1981).
212. Id. at 55, 637 P.2d at 826.
213. While a substantial number of used car sales are private, the number of com-


plaints against dealers is proportionately greater. See FTC Statement, supra note 4, at
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should not be expended in resolving disputes that do not involve
the public interest. Therefore, the purchaser of a used car from a
private seller should not be permitted to invoke the act absent a
demonstration that the sale affects the public.2 14


If the transaction is within the scope of the CPA, a purchaser
should find it easier to prove the claim than to prove a UCC or
common law claim. Under the CPA, a consumer must prove that
(1) the seller employed an unfair or deceptive act or practice which
(2) resulted in an ascertainable loss of money or property. '15 Be-
cause the issue under the CPA is whether the seller engaged in the
act or practice, and not whether the seller's representation was in-
corporated in the contract, the parol evidence rule would not bar
evidence of the seller's statement. Nor would the seller's "as is"
exclusion of warranties preclude an action. In T & W Chevrolet v.
Darvial,216 the court found that the seller committed an unfair or
deceptive act or practice, even though the car was sold "as is."


A claim under the CPA, unlike a claim in fraud, need not al-
lege that the seller knew the representation was false,'1 7 nor that
the purchaser actually relied on it. 21 8 In Testo v. Russ Dunmire
Oldsmobile, Inc.,1 9 the Washington Court of Appeals held that a
seller violated the Washington CPA when it sold a car that had
been modified and used for racing without disclosing those facts to
the purchaser. The court rejected the seller's argument that the act
required an allegation of misrepresentation, holding that the
seller's good faith and the purchaser's actual deception were
irrelevant.


220


In a case arising under the act, one of the most difficult issues
is to determine whether the act or practice complained of is unfair
or deceptive. To construe the "unfair or deceptive" standard, the
statute expressly refers to the FTC Act and to rules promulgated
by the Montana Department of Commerce.221 The only FTC rule


45,702.
214. See, e.g., Allen v. Anderson, 15 Wash. App. 446, 557 P.2d 24 (1976); but see Peo-


ple ex rel. Scott v. Lavance, 105 Ill. App. 3d 171, 434 N.E.2d 5 (1982).
215. Scott v. Western Int'l Surplus Sales, Inc., 267 Or. 512, 517 P.2d 661 (1973) (act


applied when article was not as promised even though equal in value).
216. 196 Mont. 287, 641 P.2d 1368 (1982). Parenthetically, Darvial was the plaintiff;


the parties' names were reversed when the case was reported.
217. Montgomery Ward & Co. v. FTC, 379 F.2d 666, 670 (7th Cir. 1967).
218. United States Retail Credit Assn. v. FTC, 300 F.2d 212, 221 (4th Cir. 1962).
219. 16 Wash. App. 39, 554 P.2d 349 (1976).
220. Id. at 50-51, 554 P.2d at 357-58.
221. MONT. CODE ANN. § 30-14-104 (1985). The Montana Supreme Court has upheld


this statutory scheme of delegation of authority. Kopischke v. First Continental Corp., 187
Mont. 471, 610 P.2d 668 (1980); T & W Chevrolet v. Darvial, 196 Mont. 287, 641 P.2d 1368
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directly applicable to the used car industry is the FTC Trade Reg-
ulation Rule on Sale of Used Motor Vehicles.2  To satisfy the ele-
ment of the CPA that the seller committed an unfair or deceptive
act or practice, the purchaser could show that the seller violated
the second part of the rule.2 23 To show that the seller violated the
first part of the rule, 2 4 the purchaser would also have to prove that
the act or practice was deceptive. 22


5 To prove that an act or prac-
tice is unfair or deceptive, the purchaser can look beyond the Rule
on Sale of Used Motor Vehicles. Acts or practices prohibited in
other industries and case law may be used by analogy.22 6


The Department of Commerce has issued extremely detailed
administrative rules concerning motor car sales.2 27 In T &


(1982).
222. 16 C.F.R. § 455 (1986).
223. 16 C.F.R. §§ 455.2-.5 (1986). See supra text accompanying notes 194-200.
224. 16 C.F.R. § 455.1 (1986). See supra text accompanying notes 185-96.
225. See supra Part IV.
226. FTC Guides and Trade Practice Rules for various industries are found in 16


C.F.R. ch. 1 (1986).
227. MoNT. ADMIN. R. § 8.78.204 (1981) provides:
MOTOR VEHICLE SALES. It shall be an unfair or deceptive act or practice for a
motor vehicle dealer to:


(1) represent, either directly or indirectly, that any motor vehicle
advertised or sold is an "executive vehicle" unless the vehicle has been
used exclusively by its manufacturer, its distributor or a dealer for the
commercial or personal use of the manufacturer's, subsidiary's or
dealer's employees;


(2) represent either directly or indirectly that certain motor vehicles
advertised or sold by the dealer are "demonstrators" or "demos" unless
such vehicles have been driven by prospective customers of that or an-
other dealership selling the vehicles;


(3) represent the previous usage or status of a motor vehicle to be
something that, in fact, it was not; or make such representations unless
the dealer has sufficient information to support the representation;


(4) represent the quality of care, regularity of servicing or general
condition of any motor vehicle unless supportable by material fact;


(5) represent that a motor vehicle has not sustained substantial
structural or skin damage unless such statement is made in good faith
and unless such vehicle has been inspected by the dealer, his agent or
representative to determine whether or not such vehicle has incurred
such damage in the past;


(6) fail to fully and conspicuously disclose in writing at or before the
consummation of sale any warranty or guarantee terms, obligations and
conditions that the dealer or manufacturer has given to the buyer of the
motor vehicle. If the warranty obligations are to be shared by both the
dealer and the buyer then the methods of determining the percentage of
monetary repair costs to be assumed by both parties shall also be dis-
closed. If the dealer intends to disclaim any expressed or implied war-
ranties then he shall make such disclaimer in writing in a conspicuous
manner;


(7) fail to honor his expressed warranty agreement or any warran-
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W Chevrolet, the Montana Supreme Court affirmed the trial
court's finding that a seller who represented a car with a cracked
frame as "in perfect condition" and "completely gone over" vio-
lated the CPA.2 1' The court did not cite or discuss the specific
FTC decisions or administrative rules the seller violated, but noted
that the seller's description of the condition of the car constituted
a misrepresentation.229


No case in Montana has construed the statutory requirement
of an "ascertainable loss. ''23 A purchaser's out-of-pocket repair
costs would clearly qualify, as would the purchaser's loss of the
bargain when the goods as delivered were less valuable than the
goods as promised. A purchaser is on shakier ground when claim-
ing that the goods as delivered differ in description from the goods
as promised but are not less valuable. In Hinchliffe v. American
Motors Corp.,231 the purchaser alleged that a car sold with four-
wheel drive did not actually offer full-time four-wheel drive. Be-
cause it was a standard feature on the car, he had not paid more


ties implied by law;
(8) misrepresent warranty coverage, application period, any war-


ranty transfer costs to the customer or conditions which are given by the
dealer, factory or other party;


(9) obtain signatures from customers on contracts which are not
fully completed at the time signed or which do not reflect accurately the
negotiations and agreement between the customer and the dealer;


(10) require or accept a deposit from a prospective customer prior
to entering into a mutually binding valid contract for the purchase and
sale of a motor vehicle unless the customer is given a written receipt
which states how long the dealer will hold the motor vehicle from other
sale, the amount of the deposit, and clearly and conspicuously states
whether the deposit is refundable or nonrefundable and upon what
conditions;


(11) add to the cash price of the motor vehicle a fee for routine
handling of documents and forms essential to the transfer of ownership
to customers, or a fee for any other ordinary and customary business
overhead expense (otherwise known as a "documentary fee") unless the
fee is fully disclosed to customers in all mutually binding valid contracts
concerning the motor vehicle's selling price;


(12) alter or change the odometer mileage of the motor vehicle;
(13) fail to disclose to any customers the actual year model of the


motor vehicle;
(14) fail to transfer title to a vehicle as soon as is reasonably possi-


ble after sale of the vehicle to a customer;
(15) fail to disclose to a customer, in writing, at or prior to the time


of sale, that taxes, if any, are due and owing on the vehicle to be sold;
(16) engage in any unfair or deceptive acts or practices.


228. T & W Chevrolet v. Darvial, 196 Mont. 287, 641 P.2d 1368.
229. Id. at 289, 641 P.2d at 1369.
230. MONT. CODE ANN. § 30-14-133 (1985).
231. 184 Conn. 607, 440 A.2d 810 (1981). The customer later lost on the merits. 192


Conn. 252, 470 A.2d 1216 (1984).
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for it. On defendant's motion to dismiss, the court held that the
statute required a showing of a loss. Although the consumer had
not suffered damages, he had alleged a loss."2


A successful claimant under the CPA can recover the greater
of actual damages or $200. For example, if the actual damages are
$10, the court may award $200. The court may also award exem-
plary damages of up to three times the actual damages, and may
provide equitable relief. In T & W Chevrolet, the court upheld an
award of exemplary damages of $750 and rescission of the transac-
tion.2 s The court cited neither legal authority for the award of re-
scission nor the factual basis for the exemplary damages. Presuma-
bly the statute permits rescission since it allows the court to
provide "such equitable relief as it considers necessary or
proper."2 4 Apparently the trial court found actual damage in the
amount of the purchase price. The Montana Supreme Court, how-
ever, found that there was no award of actual damages.235 Since
the statute allows exemplary damages based on actual damages,
the decision indicates that the court will liberally construe and ap-
ply the CPA remedies.


Unlike a claimant under the common law or the UCC, a claim-
ant under the CPA has an expectation of coming out ahead, partic-
ularly if the claim is small.23 6 In addition to the other remedies, the
CPA authorizes the court to award reasonable attorneys' fees to
the prevailing party. 37 The provision may also enable the con-
sumer to find an attorney willing to pursue the claim at no out-of-
pocket cost. While a court may in theory require a losing consumer
to pay the seller's attorneys' fees, it is unlikely to do so if the con-
sumer brings the claim in good faith.23 8 Courts vary widely in com-
puting the amount of the fee award in consumer cases. Some
courts demonstrate unwillingness to award an amount in excess of
the actual recovery; most award on the basis of time expended


232. Hinchlifle, 184 Conn. at 613-20, 440 A.2d at 814-17. See also Scott, 267 Or. 512,
517 P.2d 661.


233. 196 Mont. at 293-95, 641 P.2d at 1371-72.
234. MONT. CODE ANN. § 30-14-133 (1985).
235. 196 Mont. at 293, 641 P.2d at 1371.
236. Voltaire is said to have remarked, "I have come close to ruin twice in my life:


once when I lost a lawsuit and once when I won one."
237. MONT. CODE ANN. § 30-14-133 (1985).
238. In denying fees in LaChance v. McKown, 649 S.W.2d 658 (Tex. Civ. App. 1983),


the court articulated this standard: "For attorney's fees to be awarded to the defendants
under [the CPA], the jury must find that the suit was brought in bad faith, or for the
purpose of harassment, and the court must then conclude upon such findings that the suit
was groundless." See also Johnny Crews Ford, Inc. v. Llewellyn, 353 So. 2d 607 (Fla. Dist.
Ct. App. 1977) (fees awarded to merchant; standard not articulated).
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even if the actual recovery is small.2 3 9


VI. THE FEDERAL ODOMETER ACT


Tampering with odometers is a widespread problem of partic-
ular significance to consumers. 40 The consumer purchaser cannot
detect the tampering, even with a thorough inspection. Because
mileage is a significant factor in determining the condition and
value of a used car, the tampering seriously skews the market.2 41


The purchaser of a tampered car not only pays too much, but as-
sumes the risk of mechanical failure that was not reasonably
foreseeable.


The Federal Odometer Act2 42 prohibits tampering with odom-
eters on motor vehicles and imposes disclosure on sellers. The act
makes it unlawful for any person to disconnect, reset, or alter the
odometer of any vehicle. A transferor, whether dealer or private
seller,24 s must provide a written, signed disclosure statement before
the transfer is complete. The statement must certify that the
odometer reading is either (1) correct, (2) correct in excess of
99,999 miles, or (3) incorrect.2 44 A transferor who provides a false
statement violates the act. The act provides for a private civil ac-
tion in which the purchaser can recover the greater of three times
the actual damages or $1500,245 plus costs and reasonable attor-
neys' fees. 46


The weakness of the act is the difficulty of proof: it requires
proof of the defendant's intent to defraud.2 47 Courts are divided as
to whether plaintiff must show actual knowledge or whether con-
structive knowledge is sufficient. That is, if a seller does not actu-
ally tamper with the odometer but should reasonably know from


239. See, e.g., Earl v. Beaulieu, 620 F.2d 101 (5th Cir. 1980) (Truth-in-Lending claim;
judgment for $220, attorneys' fees of $220); Watkins v. Roach Cadillac, Inc., 7 Kan. App. 8,
637 P.2d 458 (1981) (CPA claim; judgment for $2000, attorneys' fees of $3000); Duncan v.
Luke Johnson Ford, Inc., 603 S.W.2d 777 (Tex. 1980) (CPA claim; judgment for $150, attor-
neys' fees of $3500).


240. 15 U.S.C. § 1981 (1982).
241. Id.
242. The Federal Odometer Act, 15 U.S.C. §§ 1981-91 (1982), is part of the Motor


Vehicle Information and Cost Savings Act.
243. 49 C.F.R. § 580.3 (1986).
244. 15 U.S.C. § 1984 (1982).
245. In Delay v. Hearn Ford, 373 F. Supp. 791 (D. S.C. 1974), a purchaser traded in


his car, then repurchased it a few weeks later. He discovered that the car he traded in with
70,000 miles on it now had 49,000. In denying seller's motion for summary judgment, the
court stated that this was an appropriate case for recovery of the minimum damages of
$1500, for there were no actual damages. Id. at 795-96.


246. 15 U.S.C. § 1989 (1982).
247. 15 U.S.C. § 1989(a) (1982) requires "intent to defraud."
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the circumstances that tampering occurred, does that seller intend
to deceive the purchaser when it certifies that the odometer is cor-
rect? In Jones v. Fenton Ford, Inc.,2" the previous owner had in-
formed the seller that the odometer was inaccurate. The seller mis-
informed the purchaser due to an alleged "clerical error." The
court held that the act applies to sellers who recklessly disregard
the truth as well as to sellers who intentionally deceive. In con-
trast, Mataya v. Behm Motors, Inc.,249 held that the statute re-
quires actual knowledge and not constructive knowledge.


The reasoning in Jones seems more consistent with the legisla-
tive intent expressed in the statute, which emphasizes purchasers'
reliance on the information.25 0 The Senate Report stated:


the test of "knowingly" was incorporated so that the auto dealer
with expertise now would have an affirmative duty to mark 'true
mileage unknown' if, in the exercise of reasonable care, he would
have reason to know that the mileage was more than that which
the odometer had recorded or which the previous owner had
certified.


2
5
1


In Nieto v. Pence,22 the court adopted a standard more like that
of the Senate Report, holding that intent may be inferred if the
seller "reasonably should have known that a vehicle's odometer
reading was incorrect." The considerable reliance by the purchaser
coupled with the superior knowledge of the seller support shifting
this risk to the seller.2 53 A seller who has any doubt could escape
liability under the act by refraining from certifying the reading as
correct.


A purchaser might be able to circumvent the problems of


248. 427 F. Supp. 1328 (D. Conn. 1977).
249. 409 F. Supp. 65 (E.D. Wis. 1976).
250. 15 U.S.C. § 1981 (1982) provides:
FINDINGS AND PURPOSE. The Congress hereby finds that purchasers, when buying
motor vehicles, rely heavily on the odometer reading as an index of the condition
and value of such vehicle; that purchasers are entitled to rely on the odometer
reading as an accurate reflection of the mileage actually traveled by the vehicle;
that an accurate indication of the mileage traveled by a motor vehicle assists the
purchaser in determining its safety and reliability; and that motor vehicles move
in the current of interstate and foreign commerce or affect such commerce. It is
therefore the purpose of this title to prohibit tampering with odometers on motor
vehicles and to establish certain safeguards for the protection of purchasers with
respect to the sale of motor vehicles having altered or reset odometers.


251. Senate Report No. 92-413, U.S. CODE CONG. & AD. NEws (1972), 3971-72 (empha-
sis added).


252. 578 F.2d 640, 642 (5th Cir. 1978).
253. A broad reading of the statute is supported by Stier v. Park Pontiac, Inc., 391 F.


Supp. 397 (S.D. W. Va. 1975), in which the court stated that the purpose of the act is to
reward purchasers who discover tampering and bring it to the attention of the courts.
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proof posed by the act by stating an additional claim for relief for
odometer tampering under the state Consumer Protection Act.
Under the CPA, a consumer need not prove intent. The adminis-
trative rules state that it is an unfair or deceptive act or practice
for a motor vehicle dealer to "alter or change the odometer mileage
of the motor vehicle. '254 Under this rule, the change itself, irre-
spective of intent, constitutes a violation. The dealer might defend
on grounds that even if it sold a tampered vehicle, it did not do the
tampering. This defense would run afoul of the administrative rule
that makes it an unfair or deceptive act or practice for a dealer to
"represent the previous usage or status of a motor vehicle to be
something that, in fact, it was not. '255 Even if the dealer made no
affirmative statement about mileage, the odometer reading is itself
a representation. As between an innocent dealer and an innocent
purchaser, the risk of loss should be placed on the dealer, who is in
a better position to inspect or otherwise obtain information about
the vehicle.


VII. CLAIMS AGAINST THE MANUFACTURER


A. Introduction


By definition, a used car has been sold at least once prior to
the present purchase. At a minimum, the car has gone through this
chain of sales: manufacturer-original dealer-original pur-
chaser-present dealer-present purchaser. When defects arise,
the present purchaser usually presses a claim against the present
dealer. A claim against the dealer in warranty may fail because of
disclaimers; a claim in tort may be difficult to prove.2 5


1


If the court bars a claim against the dealer, or if the dealer is
not available as a defendant, the purchaser may wish to look to
other parties in the chain of sales. In contract theory, the pur-
chaser is in "privity" with only the present dealer. When suing in
contract for breach of warranty, the doctrine of privity may bar
the present purchaser from reaching back to others in the chain.2 57


A purchaser may reach those parties if (1) the court recognizes a
theory that dispenses with privity, or (2) they voluntarily submit
to adjudication of their liability, or (3) they are compelled to adju-
dicate it.


254. MONT. ADMIN. R. § 8.78.204(12) (1981).
255. MONT. ADMIN. R. § 8.78.204(3) (1981).
256. See supra Parts II.C. and III.
257. W. KEETON, PROSSER AND KEETON ON THE LAW OF TORTS §§ 97-98 (5th ed. 1984)


[hereinafter cited as PROSSER & KEETON].
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B. Products Liability


Purchasers may have difficulty asserting claims against previ-
ous individual owners, for implied warranties are given only by
merchants and strict liability in tort is premised on enterprise lia-
bility.25 Purchasers will therefore look to the manufacturer and to
dealers in the sales chain as potential defendants. If the law im-
posed liability on a manufacturer or dealer, the absence of privity
and warranty would not bar the present purchaser's claim. Pur-
chasers have attempted to impose such liability on manufacturers
and dealers in negligence, in warranty, and in strict tort liability.259


1. Negligence


Because a negligence claim dispenses with the privity require-
ment, present purchasers may bring the claim against a remote
manufacturer. While a negligence claim is usually brought for per-
sonal injury, the manufacturer's negligence may expose it to liabil-
ity for harm to the car itself. 260 In general, courts deny recovery in
negligence for loss of the bargain. In Seely v. White Motor Co.,2 61


Justice Traynor reasoned:


The distinction that the law has drawn between tort recovery
for physical injuries and warranty recovery for economic loss is
not arbitrary and does not rest on the "luck" of one plaintiff in
having an accident causing physical injury. The distinction rests,
rather, on an understanding of the nature of the responsibility a
manufacturer must undertake in distributing his products. He
can appropriately be held liable for physical injuries caused by
defects by requiring his goods to match a standard of safety de-
fined in terms of conditions that create unreasonable risks of
harm. He cannot be held for the level of performance of his prod-
ucts in the consumer's business unless he agrees that the product
was designed to meet the consumer's demands2 2


In Wyatt v. Cadillac Motor Car Division,63 the court held that the
manufacturer's duty was limited to seeing that the goods were free


258. MONT. CODE ANN. § 30-2-314 (1985); RESTATEMENT (SECOND) OF TORTS § 402A
comment f (1965).


259. See Streich v. Hilton-Davis, A Division of Sterling Drug, Inc., __ Mont.
692 P.2d 440 (1984), finding theories of warranty, negligence, and strict liability applicable
to a claim against a manufacturer for damage caused by defective goods. The practical at-
torney will note that even if a court can be persuaded to apply these doctrines, it may not
award attorneys' fees in claims based on them.


260. RESTATEMENT (SECOND) OF TORTS § 395 comment c (1965).
261. 63 Cal. 2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965).
262. Id. at -, 403 P.2d at 151, 45 Cal. Rptr. at 23.
263. 145 Cal. 2d 423, 302 P.2d 665 (1956).
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from defects that might produce bodily injury or damage to other
property. On the other hand, in State ex rel. Western Seed Pro-
duction Corp. v. Campbell,264 the Supreme Court of Oregon found
a manufacturer liable for foreseeable economic loss. The difficulty
a purchaser may have proving negligence combined with the diffi-
culty of securing an award for economic loss makes negligence
problematic for the purchaser of a used car.265


2. Warranty


Strict liability in warranty is a troubling concept, for warranty par-
takes of both contract and tort.166 To impose on manufacturers
warranty liability to remote purchasers, courts would have to dis-
pense with the contract concepts of privity, notice, and disclaim-
ers. 2 67 In Henningsen v. Bloomfield Motors, Inc.,2 68 the Supreme
Court of New Jersey found a manufacturer and dealer liable to the
purchaser on a theory of implied warranty of safety, without priv-
ity and without negligence. The court declared the warranty dis-
claimers contrary to public policy. The law might have continued
to develop in the direction of strict liability in warranty, were it
not for the explosion of the doctrine of strict tort liability.269 If
contract barriers such as disclaimers block recovery, a court could
eliminate these barriers rather than apply a tort theory.


3. Strict Tort Liability


A claim of strict liability in tort gives purchasers the best of
both worlds, for the claim does not require proof of either privity


264. 250 Or. 262, 269-70, 442 P.2d 215, 218 (1968) (citing Franklin, When Worlds Col-
lide: Liability Theories and Disclaimers in Defective Product Cases, 18 STAN. L. Rav. 974,
989 (1966)).


265. Negligence claims against a dealer are discussed supra Part II.B. See the discus-
sion of the negligence claim in Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d
69 (1960) in PROSSER & KEETON, supra note 257, § 99.


266. Warranty is "a freak hybrid born of the illicit intercourse of tort and contract."
Prosser, The Assault Upon the Citadel, 69 YALE L.J. 1099, 1126 (1960).


267. Under the UCC, a purchaser may not recover on a warranty without giving notice
to the seller within a reasonable time after the breach. MONT. CODE ANN. § 30-2-607(3)
(1985). See Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr.
697 (1963).


268. 32 N.J. 358, 161 A.2d 69 (1960).
269. PROSSER & KEETON, supra note 257, § 98. See also Prosser, The Fall of the Cita-


del, 50 MINN. L. REV. 791 (1966).
270. On the use of the doctrine of unconscionability to eliminate the barriers, see


supra Part III.F. In Greeno v. Clark Equip. Co., 237 F. Supp. 427, 429 (N.D. Ind. 1965), the
court stated that strict liability in tort is "hardly more than what exists under implied war-
ranty when stripped of the contract doctrines of privity, disclaimer, requirements of notice
of defect, and limitation through inconsistencies with express warranties."
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or negligence.Y Strict liability, however, arises only "where the
product is, at the time it leaves the seller's hands, in a condition
not contemplated by the ultimate consumer, which will be unrea-
sonably dangerous to him. 2 72 Applying the doctrine to the sale of
used cars raises a number of thorny questions. Should it apply to
the sale of used goods, when the product may not be defective, but
merely worn out? Should it apply when the defect, even if danger-
ous, causes only economic loss? For example, a dealer sells a used
car with 50,000 miles on it. Because of normal wear, the brakes
fail. The purchaser's only loss is the cost of replacing the brakes.
Should strict liability apply?


Some authorities believe that liability for mere economic loss,
where the defects do not cause danger to persons, remains a proper
area for contract rather than tort doctrine.27 3 In Russell v. Ford
Motor Co.,2 74 the Supreme Court of Oregon allowed a purchaser to
recover for economic loss where the defect did not cause personal
injury but was "man endangering." The case suggests that a disap-
pointed purchaser can not recover in strict liability but an endan-
gered one can. Other jurisdictions, including Colorado and Mon-
tana, have applied strict liability to economic loss. 2 75 In Hiigel v.
General Motors Corp.,278 purchaser's mobile home chassis suffered
damage because of improper torquing. The Colorado Supreme
Court expressly adopted the doctrine of strict liability set forth in
RESTATEMENT (SECOND) OF TORTS section 402A, applying it to dam-
age to the vehicle, but refusing to extend the theory to liability for
commercial or business loss.


271. RESTATEMENT (SECOND) OF TORTS § 402A(2) (1965) states:
The rule stated in Subsection (1) applies although


(a) the seller has exercised all possible care in the preparation and sale
of his product, and
(b) the user or consumer has not bought the product from or entered
into any contractual relation with the seller.


272. RESTATEMENT (SECOND) OF TORTS § 402A comment g (1965).
273. "The Uniform Commercial Code is generally regarded as the exclusive source for


ascertaining when a seller is subject to liability for damages if the claim is based on intangi-
ble economic loss not attributable to physical injury to person or harm to a tangible thing
other than the defective product itself." PROSSER & KEETON, supra note 257, § 95A at 680.
See also RESTATEMENT (SEcOND) OF TORTs § 101 (1965); Cline v. Prowler Indus. of Mary-
land, Inc., 418 A.2d 968 (Del. 1980).


274. 281 Or. 587, 575 P.2d 1383 (1978).
275. See also Santor v. Karagheusian, Inc., 44 N.J. 52, 207 A.2d 305 (1965); Maure v.


Fordham Motor Sales, Inc., 98 Misc. 2d 979, 414 N.Y.S.2d 882 (Civ. Ct. N.Y. Co. 1979). In
Maure, the court held that the purchaser of a used car may recover against the manufac-
turer in strict liability for loss of the vehicle. The purchaser was unable to prove negligence,
but proved that the car was defective when it left the hands of the manufacturer.


276. 190 Colo. 57, 544 P.2d 983 (1975).
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In Thompson v. Nebraska Mobile Homes Corp."7 the Mon-
tana Supreme Court held that a strict liability action may lie when
the only damage suffered is economic loss. The purchaser of a mo-
bile home sued the manufacturer and the dealer when the ceiling
sagged and the walls bowed. The trial court dismissed the claim in
strict liability; the jury found for the defendants on the negligence,
fraud, and breach of warranty claims. Noting that it had adopted
the doctrine of strict liability in tort,' 7 8 the supreme court stated,
"we extend the doctrine of strict liability in tort to include those
instances where the only injury suffered is to the defective product
itself."21


7


Thompson illustrates the kind of situation in which a used car
purchaser may have to rely on strict liability. The purchaser
bought the mobile home "as is" with a short-term express war-
ranty. The court instructed the jury that a warranty may be dis-
claimed, so the disclaimer may have had the effect of barring the
warranty claim.2 80 The purchaser was unable to overcome the con-
siderable burden of proving her claims of fraud and negligence.
The court explained the rationale of allowing a claim in strict lia-
bility in such circumstances:


The public remains in an unfair bargaining position as compared
to the manufacturer. In the case of damage arising only out of
loss of the product, this inequality in bargaining position becomes
more pronounced. Warranties are easily disclaimed. Negligence is
difficult, if not impossible, to prove. The consumer does not gen-
erally have large damages to attract the attention of lawyers who
must handle these cases on a contingent fee. We feel that the con-
sumer should be protected by affording a legal remedy which
causes the manufacturer to bear the cost of its own defective
products.281


While the court's analysis identified the responsibility of the man-
ufacturer, the court did not address whether the strict liability
claim would lie against the dealer.82 Substantial authority sup-


277. 198 Mont. 461, 647 P.2d 334 (1982).
278. Brandenburger v. Toyota Motor Sales, 162 Mont. 506, 513 P.2d 268 (1973).
279. Thompson, 198 Mont. at 466, 647 P.2d at 337.
280. Id. at 468, 647 Mont. at 338. Interestingly, in Hiigel, 190 Colo. at 65-66, 544 P.2d


at 989-90, the court avoided the disclaimer on grounds that it was not called to the buyer's
attention and independently agreed to by him.


281. Thompson, 198 Mont. at 466-67, 647 P.2d at 337.
282. Procedurally, the trial court had dismissed strict liability claims against the


dealer and the manufacturer. The court's decision remanding the case for trial would sub-
ject both parties to liability. Id. at 469, 647 P.2d at 338. Strict liability was apparently im-
posed against the dealer in Brandenburger, 162 Mont. 506, 513 P.2d 268.
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ports the proposition that a dealer may be subject to strict
liability.


2ss


Because Hiigel and Thompson involved new goods, the courts
did not reach the issue of whether strict liability applies to the sale
of used goods. A court might not hold the seller of a used car to
the same strict liability as the seller of a new car, for the car may
have been safe when it left the manufacturer's hands, previous
owners may have modified or improperly maintained the car, the
purchaser may have contemplated that the condition was defec-
tive, or the possibility of economic loss may have been allocated by
contract.5 4 In Peterson v. Lou Bachrodt Chevrolet Co.,285 the Su-
preme Court of Illinois refused to apply strict liability to a used
car dealer where the plaintiff made no allegation that a used car
was defective when it left the manufacturer or that the dealer cre-
ated the defect.28 6 In the absence of statute or case law, the court
found no public policy that imposed responsibility on used car
dealers for the safety of cars sold.287


A dissenting opinion would have applied strict liability to a
dealer who actively makes faulty repairs or who passively fails to
inspect for the same policy reason that strict liability applies to a
manufacturer: the one who places the product in the stream of


283. RESTATEMENT (SECOND) OF TORTS § 402A comment f (1965) states in part:
The rule stated in this Section applies to any person engaged in the business of
selling products for use or consumption. It therefore applies to any manufacturer
of such a product, to any wholesale or retail dealer or distributor, and to the oper-
ator of a restaurant.


See also Vandermark v. Ford Motor Co., 61 Cal.2d 256, 391 P.2d 168, 37 Cal. Rptr. 896
(1964); Maure, Inc., 98 Misc. 2d 979, 414 N.Y.S.2d 882.


284. RESTATEMENT (SECOND) OF TORTS § 402A (1965) does not state whether the rule is
applicable to the seller of a defective used product. In Realmuto v. Straub Motors, Inc., 65
N.J. 336, 344, 322 A.2d 440, 444 (1974), the court stated:


The strict liability in tort rule is, of course, grounded in reasons of public policy
.... It may well be that these policy reasons are not fully applicable to the seller
of a used chattel-for example, the buyer cannot be said to expect the same qual-
ity and durability in a used car as in a new one and so the used car dealer should
not be held to the same strict liability as the seller of new automobiles.


285. 61 Ill. 2d 17, 329 N.E.2d 785 (1975).
286. Both the majority and the dissent in Peterson cited Realmuto as holding a dealer


strictly liable for a defect in a part that the dealer installed. Discussing the application of
strict liability to a used car dealer, the New Jersey court stated that "[als far as the theory
of implied warranty of merchantability is concerned, our courts have said that it is a con-
cept synonymous with strict liability in tort in a 'defect' case." Realmuto, 65 N.J. at 343,
440 A.2d at 443. The court's itemization of aspects of this interplay that a trial court must
consider is instructive.


287. Peterson, 61 Ill. 2d at 21, 329 N.E.2d at 787. In Montana, public policy has im-
posed a responsibility on used car dealers with respect to the safety of the cars. Kopischke
v. First Continental Corp., 187 Mont. 471, 610 P.2d 668 (1980).
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commerce should bear the responsibility for loss."8 Noting that
used cars are often sold "as is" because the cost of repairs may
exceed the value of the car, the opinion stated that a jury could
weigh the cost of remedying the dangerous condition against the
risk it created. 89 In other words, it may be socially advantageous
for a dealer to junk a car rather than sell it in unfit condition.


Close to the reasoning of the dissent in Peterson is the Mon-
tana Supreme Court's decision in Kopischke v. First Continental
Corp. °90 Although that decision was grounded in analysis of the
seller's negligence, when synthesized with the court's reasoning in
Thompson, it suggests that strict liability may appropriately apply
to the sale of a used car. In both cases, the seller was unable to
disclaim liability by using an "as is" disclaimer, as often occurs in
the sale of used goods. The goal of accident prevention, articulated
in Kopischke, is best served by imposing strict liability on the
seller, who would be compelled to either cure the defects or remove
the car from the market.


While the defect in Kopischke caused a personal injury, the
defect in Thompson did not. Strict liability should not be used to
guarantee that the level of performance of a used car equals that of
a new car. 9 1 But to achieve the goal of requiring dealers to cure
defects that affect safety, courts could apply it where a dangerous
defect actually causes only economic loss. In Maure v. Fordham
Motor Sales, Inc., 92 a New York trial court stated that "[i]t is the
policy of this state to protect purchasers of used vehicles from be-
ing sold defective vehicles." The court did not reach the issue of
strict liability, for it found the dealer liable on a warranty of ser-
viceability.29 3 The court left the impression, however, that it would
have decided against the dealer on strict liability if no other theory
had been available.2 9' Similarly, in Thompson, by imposing strict
liability on the seller, the Montana Supreme Court served the goal
of providing a purchaser with a remedy when goods do not attain a
reasonable level of performance.


288. Peterson, 61 Ill. 2d at 22-23, 329 N.E.2d at 788 (Goldenhersh, J., dissenting).
289. Id. at 23, 329 N.E.2d at 788 (citing Kahn v. James Burton Co., 5 Ill. 2d 614, 126


N.E.2d 836 (1955)).
290. 187 Mont. 471, 610 P.2d 668 (1980), discussed supra Part II.C.
291. "The seller certainly does not undertake to provide a product that will never wear


out." Prosser, Strict Liability to the Consumer in California, 18 HASTINGS L.J. 9, 54 (1966).
292. 98 Misc. 2d 979, 414 N.Y.S.2d 882 (Civ. Ct. N.Y. Co. 1979).
293. Id. at -, 414 N.Y.S.2d at 885. On the warranty of serviceability, see infra


notes 315-16 and accompanying text.
294. Id. at - , 414 N.Y.S.2d at 885-86 (citing numerous sources advocating the ap-


plication of strict liability to used car dealers).
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C. Alternative Dispute Mechanisms


The Magnuson-Moss Warranty Act of 1975 encourages sellers
to establish dispute resolution mechanisms. 95 If a seller establishes
an arbitration program that qualifies under the regulations,2 9 6 the
seller can require the consumer to follow the procedures before
bringing a court action.


The mechanism may afford relief to the purchaser of a used
car as well. Most automobile manufacturers write such a program
into their new car warranties. A consumer who purchases a used
car that is still covered by the new car warranty is eligible to use a
mechanism that is incorporated into the warranty. Furthermore,
the Montana New Motor Vehicle Warranty Act of 1985,97 popu-
larly known as the "Lemon Law," establishes a "warranty period"
of two years or 18,000 miles, whichever comes first, for new cars
sold after October 1, 1985.9 8 This statutory extension of the manu-
facturer's warranty only extends the warranty for claims arising
under the Lemon Law.29 9


It appears, however, that this statutory warranty does not ap-
ply to a subsequent purchaser who buys the car after the expira-
tion of the manufacturer's warranty. The definition of "consumer"
in the act includes "any person to whom the motor vehicle is trans-
ferred during the duration of an express warranty applicable to
the motor vehicle."30 0 If a manufacturer warrants a car for 12,000
miles, then a purchaser of the car when it has 11,000 miles obtains
the benefits of the statutory extension of the manufacturer's war-
ranty for Lemon Law purposes; a purchaser when it has 13,000
miles does not. Yet the same car would be covered by the Lemon
Law to 18,000 miles had the original purchaser retained it. This
seems an oversight, as the car is warranted, not the purchaser.


295. 15 U.S.C. § 2310(a)(1) (1982) provides: "Congress hereby declares it to be its pol-
icy to encourage warrantors to establish procedures whereby consumer disputes are fairly
and expeditiously settled through informal dispute settlement mechanisms."


296. 16 C.F.R. § 703 (1986). Because-of the location of these regulations in the Code,
settlement procedures are informally known as "703 mechanisms."


297. MONT. CODE ANN. §§ 61-4-501 to -533 (1985).
298. MONT. CODE ANN. § 61-4-501(6) (1985) provides: "'Warranty period' means the


period ending 2 years after the date of the original delivery to the consumer of a new motor
vehicle or during the first 18,000 miles of operation, whichever is earlier."


The original Montana Lemon Law, effective as to cars sold between October 1, 1983 and
September 30, 1985, established as a warranty period "the term of an express agreement or
the period ending 1 year" after delivery, whichever came first. Since most manufacturers
offer a 12 month/12,000 mile warranty on new cars, the original law did not affect warranty
duration.


299. MoNT. CODE ANN. § 61-4-503 (1985).
300. MONT. CODE ANN. § 61-4-501(2) (1985) (emphasis added).
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Most manufacturer's dispute resolution mechanisms go well
beyond the requirements of the Lemon Law. Many manufacturers
voluntarily agree to submit to mediation and arbitration disputes
involving cars that are out of warranty. 301 Even if ineligible under
the Lemon Law, therefore, the purchaser of a used car which has
an expired manufacturer's warranty may still obtain relief. Unlike
defects in new cars, however, defects in used cars might not be the
responsibility of the manufacturer. A purchaser who pursues a
claim against a manufacturer must demonstrate that the problem
is attributable to the manufacturer, and not to a dealer, repair
shop, previous owner, or other intervening agency.30


The purchaser has little to lose by utilizing a manufacturer's
dispute resolution mechanism. The complaint may be resolved in
mediation. If it goes to arbitration, the dispute will be resolved
quickly and at no cost. A consumer may accept or reject the arbi-
trator's decision. If accepted, the decision is binding on the manu-
facturer. If rejected, the consumer may pursue the matter in court.
In that event, the arbitrator's decision may be offered in
evidence.303


D. Consent Orders and Class Actions


Owners of particular models of automobiles may be eligible for
specific relief ordered by an administrative agency or court. For
example, in 1983, General Motors agreed to a consent order in an
action brought by the FTC involving three components in millions
of cars produced between 1976 and 1983.304 Purchasers of used cars
containing these components are eligible for the program. The or-
der requires that the manufacturer submit the consumer's claim to
mediation and arbitration. If the parties are unable to settle the


301. It would not be worthwhile to enumerate the coverage of each manufacturer, as
they are subject to change. Ford and Chrysler have established their own dispute resolution
mechanisms. Other manufacturers, including General Motors and American Motors, have
contracted with the Better Business Bureau (BBB) to administer their mechanism. After
pursuing a claim with the manufacturer, consumers should contact the BBB to determine
the eligibility of their claim under the mechanism. The nearest BBB offices are in Spokane,
Denver, and Minneapolis.


302. A consumer with a grievance against a dealer or repair shop should inquire
whether the dealer participates in AUTOCAP, a dealer's dispute resolution mechanism. Ex-
tensive regulations regarding repairs, maintenance, and service are found in MoNT. ADMIN.


R. §§ 8.78.201-.203 (1981).
303. 16 C.F.R. § 703 (1986).
304. Decision and Order, Docket No. 9145, November 16, 1983. The three specified


components are (1) THM 200 automatic transmissions manufactured through April 26,
1983, (2) camshafts or lifters in 305 or 350 CID gasoline engines produced through April 26,
1983, and (3) fuel injection pumps or fuel injectors in 350 CID diesel engines produced
through April 26, 1983.
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claim, an arbitrator will fashion a remedy. The Better Business
Bureau administers this dispute resolution program.


Unlike the consent order described above, the recent settle-
ment of a class action suit brought against General Motors pro-
vided that the settlement would be available only to original pur-
chasers.305 Subsequent purchasers of these models are not without
a remedy, however, for they may be eligible to pursue their claims
under the manufacturer's dispute resolution program.306 Eligibility
would depend on the facts and circumstances of each case.


This section provides only examples of consent orders and
class actions. A purchaser who wishes information about claims in-
volving a particular make and model should contact the manufac-
turer, the FTC, the Better Business Bureau, or the state Depart-
ment of Consumer Affairs.


VIII. PROPOSED- ALTERNATIVES


A. Introduction


This article has explored some of the federal statutes that af-
fect used car sales as well as state statutes that are more or less
uniform, such as the UCC and CPA. In addition to these broad-
based approaches, some jurisdictions have adopted particular stat-
utes to address problems in the used car market.0 7 Some states
require that dealers inspect used cars and disclose known defects,
an alternative which was proposed by the FTC and rejected by
Congress. 30 8 Others require that dealers repair the defects, or at
least those that affect safety. Others forbid disclaimers of war-
ranty, thereby furnishing sellers an incentive to remedy defects.
Finally, others use a creative combination of these approaches to
create a market in which sellers and purchasers can make decisions
based on more accurate information.


305. The settlement entered September 24, 1984, involved 350 and 260 CID V-8 diesel
engines in 1978, 1979, and 1980 cars and light trucks. Original purchasers should contact:


Administrator
General Motors Litigation
P.O. Box 614
Garden City, NY 11530


306. A subsequent purchaser should contact the BBB for details. See supra note 301.
307. A number of statutes not cited here can be found in Cohan and Bailey, Defective


Motor Vehicles-Warranty Rights and Practical Remedies for Consumer Purchasers, 65
MASs. L. REv. 33, 42-43 (1980).


308. See supra text accompanying notes 185-88.
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B. Forbid Disclaimer of Warranties


One of the weaknesses of the UCC is its failure to distinguish
between consumer transactions and other commercial transactions.
Some legislatures have remedied this weakness by forbidding the
disclaimer of implied warranties in merchant sales to consumers.
Under this approach, a merchant seller is required to warrant that
a used car is merchantable. The level of performance a purchaser
could expect from a used car would still be subject to such vari-
ables as age, mileage, and prior use. But because the warranty is
mandatory, a seller has an incentive to furnish a car that complies
with a minimum standard. The following statute from Massachu-
setts typifies this approach:


EXCEPTION AS TO EXCLUSION OR MODIFICATION OF WARRANTIES,
ETC. IN SALES OF CONSUMER GoODS.


The provisions of section 2-316 shall not apply to sales of
consumer goods, services or both. Any language, oral or written,
used by a seller or manufacturer of consumer goods and services,
which attempts to exclude or modify any implied warranties of
merchantability and fitness for a particular purpose or to exclude
or modify the consumer's remedies for breach of those warranties,
shall be unenforceable.


Any language, oral or written, used by a manufacturer of con-
sumer goods, which attempts to limit or modify a consumer's
remedies for breach of such manufacturer's express warranties,
shall be unenforceable, unless such manufacturer maintains facili-
ties within the commonwealth sufficient to provide reasonable
and expeditious performance of the warranty obligations.


The provisions of this section may not be disclaimed or
waived by agreement.3 "


The Massachusetts statute forbidding disclaimer of warranties
is buttressed by regulations promulgated under the Consumer Pro-
tection Act3 0 that require affirmative disclosures.311 In Calimlim v.


309. MASS. ANN. LAWS ch. 106 § 2-316A (Law. Co-op. 1984).
310. MASS. ANN. LAWS ch. 93A (Law. Co-op. 1984).
311. McEttrick, Defective Motor Vehicles: The Massachusetts Lemon Law and Recent


Used Car Cases Under Chapter 93A, 70 MASS. L. REV. 30, 38 (1985) states that these regula-
tions include:


The fact that a vehicle is a used vehicle, or that the vehicle has been utilized as a
demonstrator, taxi cab, police car, or rental vehicle must be disclosed. The implied
warranty of merchantability must be disclosed in a written contract of sale. The
right to rescind... for failure to pass the safety and emission inspection must be
disclosed. Prohibited are attempts to limit or to imply a limitation on warranties
of merchantability and fitness for a particular purpose. It is a ... violation for a
dealer to fail to inform a purchaser on request of the name and address of the
prior owner of the vehicle.
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Foreign Car Center, Inc.,-1 2 the seller marketed a used car with the
required disclosures. s The trial court found that the dealer knew
the car was dangerous and not in good condition at the time of sale
to the purchasers: the brakes were defective and the car required
over $3000 worth of repairs. The appellate court upheld an award
of damages for breach of the warranty of fitness, breach of the im-
plied warranty of merchantability, violation of the CPA, and attor-
neys' fees. " "


C. Create an Implied Warranty of Serviceability


Other jurisdictions expressly require the dealer to warrant
that the vehicle will perform according to a certain level, a war-
ranty known as the implied warranty of serviceability. In New
York, a dealer must warrant that the car ". . . is in condition and
repair to render, under normal use, satisfactory and adequate ser-
vice upon the public highway at the time of delivery." The New
York statute provides:


CERTIFICATES BY RETAIL DEALERS ON SALES OF SECOND HAND MOTOR


VEHICLES.


Upon the sale or transfer of title by a retail dealer of any
second hand motor vehicle, intended for use by the buyer, his
agent or representative upon the public highways, the vendor
shall execute and deliver to the vendee an instrument in writing,
in a form prescribed by the commissioner, in which shall be given
the make, year of manufacture and identification number of the
said motor vehicle, the name and address of the vendee, and the
date of delivery to the vendee. Such notice shall also contain a
certification that said motor vehicle complies with such require-
ments of this chapter as shall be specified by the commissioner
and that it is in condition and repair to render, under normal use,
satisfactory and adequate service upon the public highway at the


312. 392 Mass. 228, 467 N.E.2d 443 (1984).
313. The court stated:
The motor vehicle purchase contract contained language that the vehicle was
"warranted to be safe and merchantable and to pass the Massachusetts [vehicle]
safety inspection program at the time of delivery" to the buyer. Moreover, it re-


cited the following language, which is required by MASS. ADMIN. CODE tit. 940, §
5.04(2)(g) (1978): "Attention purchaser. All vehicles are warranted as a matter of
state law. They must be fit to be driven safely on the roads and must remain in
good running condition for a reasonable period of time. If you have significant
problems with this vehicle or if it will not pass inspection, you should notify the
dealer immediately. He may be required to fix the car or refund your money. This
warranty is in addition to any other warranty given by the dealer."


Id. at -, 467 N.E.2d at 444-45.
314. Id. at - , 467 N.E.2d at 447-48. The Supreme Judicial Court disallowed a


double recovery under these claims.
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time of delivery.
The failure of the vendor to deliver to the vendee the certifi-


cate required by this section and delivery of a false certificate
knowing the same to be false or misleading or without making an
appropriate inspection to determine whether the contents of such
certificate are true shall constitute a violation of this section. The
delivery of a false certificate shall raise presumption that such
certificate was issued without an appropriate inspection.3 15


In Natale v. Martin Volkswagen, Inc.,31" the court held that
the warranty of serviceability applicable to used cars went beyond
the implied warranties of the UCC and could not be waived. The
court awarded the plaintiff the cost of repairs in addition to the
cost of the vehicle. Since the damages exceeded the amount which
would compensate the plaintiff, presumably the court granted a re-
scission rather than damages for breach of warranty.


Similar statutes in jurisdictions that have inspection laws re-
quire that the seller prepare the vehicle to pass the inspection . 1 7


Such statutes protect both the consumer and the public. Montana
does not mandate regular inspections. However, the legislature has
enacted extensive safety requirements for vehicles, providing that
it is a misdemeanor to drive a vehicle that does not meet the re-
quirements.31 8 Without mandating inspections, the state could
adopt a statute placing upon dealers the burden of preparing a mo-
tor vehicle to meet the safety requirements. In a number of states,
dealers who sell cars that do not meet safety requirements may
lose their licenses.3 1 9


D. Disclaimer With Knowledge


Another approach is to allow the purchaser to disclaim im-
plied warranties only if the purchaser has actual knowledge of de-
fects. Under this approach, the seller's disclosure of a defect would
shift to the purchaser the responsibility for curing the defect. Such


315. N. Y. VEH. & TRAu. LAW § 417 (McKinney 1970).
316. 92 Misc. 2d 1046, 402 N.Y.S.2d 156 (City Ct. of Utica 1978).
317. N. Y. VEH. & TRAP. LAW § 301(a) (McKinney 1970) provides:


PERIODIC INSPECTION OF ALL MOTOR VEHICLES


The commissioner shall require that every motor vehicle registered in this
state be inspected once each year in accordance with the provisions of this article,
and that every motor vehicle sold or transferred for use on the public highways of
this state by a dealer licensed under section four hundred fifteen of this chapter to
any person other than another such licensed dealer must be inspected and bear a
valid certificate of inspection prior to delivery to the purchaser or transferee.


318. MONT. CODE ANN. § 61-9-109(1) (1985).
319. See, e.g., CONN. GEN. STAT. § 14-64 (1985); CAL. VEH. CODE § 11713(i) (1971).


MONT. CODE ANN. § 61-4-101 (1985) provides for the licensing of motor vehicle dealers.
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a provision would be useful at the low-price end of the market,
where defects are more numerous, and could be attractive to do-it-
yourself purchasers. On the other hand, the statute would not pro-
tect the public or purchasers who assumed the risk of defects but
did not cure them. The disclosure, like an "as is" assumption of
risk, 320 might not protect the seller from liability for personal in-
jury caused by safety defects.3 21 Therefore the statute would pro-
vide an incentive for the dealer with knowledge of defects to repair
those defects and not merely to disclose them. A Kansas statute
provides:


DISCLAIMER OR LIMITATION OF WARRANTIES; LIABILITIES; ATTORNEY


FEES, WHEN; SECTION INAPPLICABLE TO SEED FOR PLANTING OR LIVE-


STOCK FOR AGRICULTURAL PURPOSES.


(a) Notwithstanding any other provisions of law, with respect
to property which is the subject of or is intended to become the
subject of a consumer transaction in this state, no supplier shall:


(1) Exclude, modify or otherwise attempt to limit the implied
warranties of merchantability and fitness for a particular purpose;
or


(c) A supplier may limit the supplier's implied warranty of
merchantability and fitness for a particular purpose with respect
to a defect or defects in the property only if the supplier estab-
lishes that the consumer had knowledge of the defect or defects,
which become the basis of the bargain between the parties. In
neither case shall such limitation apply to liability for personal
injury or property damage.


(e) A disclaimer or limitation in violation of this section is
void.""2


In Dale v. King Lincoln-Mercury, Inc., 23 the consumer pur-
chased a used car with a 30-day express warranty. The engine
failed after 50 days. The dealer had no knowledge that the engine
was defective at the time of sale. The Supreme Court of Kansas
held that a dealer may not, by giving the purchaser a narrow ex-
press warranty, avoid the statutory requirement that a dealer may
not exclude, modify, or limit the implied warranty of
merchantability. The seller did not disclose the defects to the pur-
chaser, which would have limited the warranty under the statute.
Therefore, the seller warranted that the car was fit for the ordinary


320. See supra text accompanying notes 44-46.
321. See Bergstresser v. Van Hoy, 142 Kan. 88, 45 P.2d 855 (1935).
322. KAN. STAT. ANN. § 50-639(a)(1), (c) (1983).
323. 234 Kan. 840, 676 P.2d 744 (1984).
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purpose of an automobile. Because the car was relatively new, it
did not meet that level of fitness when it failed after a few days.3 24


E. Varying Levels of Warranty


When courts apply the implied warranty of merchantability to
used car sales, they are required to ascertain a level of expected
performance that is adaptable to vehicles of varying quality. More-
over, it is not until after the fact of a breakdown that they have to
determine the degree of fitness to which a particular purchaser was
entitled at the time of sale. That is, they must determine after the
sale what a purchaser should have been promised before the sale.


Some jurisdictions have eased this difficulty by establishing a
sliding scale of warranties. The extent of the warranty may be a
function of the age of the car, the sale price of the car, or may be
determined by the seller. Furthermore, under this system the
dealer is responsible for repairs required during the warranty pe-
riod. This responsibility relieves the purchaser of the burden of
proving that the car was defective at the time of sale.325 An Illinois
statute warrants the powertrain components on a sliding scale that
is a function of the age of the car:


RETAIL SALE OF MOTOR VEHICLES
§ 2L. Any retail sale of a motor vehicle made after January 1,


1968 to a consumer by a new motor vehicle dealer or used motor
vehicle dealer within the meaning of Chapter 5 of The Illinois
Vehicle Code is made subject to this Section.


(a) The dealer is liable to the purchasing consumer for the
following share of the cost of the repair of Power Train compo-
nents for a period of 30 days from date of delivery, unless such
repairs have become necessary by abuse, negligence, or collision.
The burden of establishing that a claim for repairs is not within
this Section shall be on the selling dealer. The dealer's share of
such repair costs is:


(1) in the case of a motor vehicle which is not more than 2
years old, 50%;


(2) in the case of a motor vehicle which is 2 or more, but less
than 3 years old, 25%;


(3) in the case of a motor vehicle which is 3 or more, but less
than 4 years old, 10%; and


(4) in the case of a motor vehicle which is 4 or more years
old, none.


(b) Notwithstanding the foregoing, such a dealer and a


324. Id. at 843, 676 P.2d at 748.
325. See supra text accompanying notes 100-107.
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purchasing consumer may negotiate a sale and purchase that is
not subject to this Section if there is stamped on any purchase
order, contract, agreement, or other instrument to be signed by
the consumer as a part of that transaction, in at least 10-point
bold type immediately above the signature line, the following:


"THIS VEHICLE IS SOLD AS IS WITH NO WARRANTY AS
TO MECHANICAL CONDITION 3 2 6


An alternate scheme would require that used cars sold for
more than a specific price be accompanied by an implied warranty
of merchantability for a prescribed period of months. Because the
level of fitness a purchaser can expect is a direct function of price,
the purchaser's pricing decision is more rational. An Australian
state statute provides that if the price of the car is over $1000, 311


the dealer must repair any defect that occurs within 5000 kilome-
ters or three months, whichever occurs first; if the price is $500 to
$1000, 3000 kilometers or two months; if the price is under $500,
the statute does not apply.s2 The purchaser need not demonstrate
that the car was defective at the time of sale.3 29 The dealer's repair
obligation does not apply, however, if the dealer disclosed to the
purchaser the defect and the estimated cost of repair.330


A similar system might require dealers to give used cars a rat-
ing, with higher-rated cars receiving a better warranty.331 The sys-
tem would leave it to the dealers to determine the rating a particu-
lar car would receive. Presumably purchasers would be willing to
pay more for higher-rated cars and dealers would have an incentive
to repair automobiles to achieve a higher rating.


IX. CONCLUSION


This article enumerates problems that frequently arise in the


326. ILL. ANN. STAT. ch. 121, § 262L (Smith-Hurd Supp. 1979).
327. An Australian dollar is currently worth $.71 American. If the statute has not been


amended to account for inflation, its application would be severely restricted.
328. Secondhand Motor Vehicle Act of 1971, State of South Australia § 24.
329. Id.
330. Id. at § 25.
331. Legislation proposed in California would have enacted this system:
On any used vehicle offered for sale at a price in excess of $1000 a dealer could
offer one of three 'rated' warranties. An 'A' rating warranty promises the car to be
free from mechanical defects for either 120 days or the first 4000 miles driven, a
'B' rating warranty makes the same promise for 90 days or 3000 miles and a 'C'
rating warranty promises 60 days or 2000 miles. A car sold with a 'D' rating would
carry no warranty whatsoever and would be sold on an 'as is' basis.


J. McCALL, CONSUMER PROTECTION 74 (1977).
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sale of used cars and outlines solutions that have been fashioned
by courts and legislatures. The problems stem largely from the fact
that the seller of a used car knows more about the condition of the
car than the purchaser, but is generally not obligated to improve
the condition or disclose the knowledge. Traditional contract law,
based on classical economic theory, makes few allowances for the
unknowledgeable purchaser. As a result, in a hard case, courts may
find the facts inapplicable to the rules, find the rules inapplicable
to the facts, or find tort law that supplants inapplicable contract
law. While courts thereby resolve a particular case, the outcomes
are collectively unfortunate in a system that relies on precedent for
predictability.


Modern consumer legislation faces the problem more squarely,
regulating the seller by prohibiting certain practices or by requir-
ing certain disclaimers. There is a danger that an overly regulated
market may prove inefficient for both purchasers and sellers.
Before attacking the problem with additional regulation, we should
look behind the body of law that has developed to discover the
questions it is straining to answer.


The fundamental question appears to be: To what level of per-
formance is the purchaser of a used car entitled?,3 2 The perform-
ance that can be expected from used cars is a function of many
factors, including the make, model, year, and mileage. These fac-
tors are reflected in the price, with more desirable models and
lower-mileage cars commanding a higher market price. All other
factors being equal, the market price can be determined by objec-
tive criteria, as reported in industry publications, such as the Blue
Book.


But all other factors are not equal, the main variant being de-
fects in the car. Purchasers should not assume the risk of all de-
fects existing at the time of sale. They lack the knowledge to dis-
cover the defects. And the defects may result in personal injury or
substantial economic loss.


On the other hand, sellers cannot be guarantors oof the condi-
tion of used cars.33 3 Purchasers cannot expect to obtain the same
performance from a used car as they would obtain from a new car.


332. One author concludes, "a second-hand vehicle sold for use and not scrap must at
the time of sale and for a reasonable time thereafter be free of any material defect making it
incapable of safe and lawful use." Whincup, Reasonable Fitness of Cars, 38 MOD. L. REv.


660, 670 (1975).
333. This statement may not apply to sellers of new cars. In Gindy Mfg. Corp. v.


Cardinale Trucking Corp., 111 N.J. Super. 383, 268 A.2d 345 (1970), the court refused to
honor an "as is" clause in the sale of new vehicles, reasoning that trade custom anticipates
"as is" disclaimers in the sale of used goods but not in the sale of new goods.
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If the vehicle fails in some respect after the purchaser has driven it
some distance, the purchaser should have no recourse when the
failure is due to the deterioration of the parts over time (a fancy
way of saying "used") and not due to some defect existing at the
time of sale.


Sellers and purchasers distribute the risk of performance
through price. They can also distribute the risk of defects through
a warranty. In a sale with a warranty, the seller warrants only the
condition of the car at the time of sale, not its continued perform-
ance. Therefore the purchaser must demonstrate that the break-
down occurred because of a defect present at the time of sale. Hav-
ing proved that element, the purchaser has a remedy under the
warranty.


Sale "as is" shifts virtually all risk to the purchaser. The FTC
Used Motor Vehicle Trade Regulation Rule does not alter the dis-
tribution of risk. In fact, the rule may enhance the seller's position.
By putting the purchaser on notice that oral representations are
not binding and by clarifying the meaning of sale "as is," the rule
may undercut a purchaser's argument that the sale was induced by
fraudulent or unconscionable practices.


The shift of risk to the purchaser is appropriate where it re-
flects the purchaser's expectation of the level of performance of the
car. That expectation is meaningful only when the purchaser has
knowledge of the condition of the car. The shift of risk to the pur-
chaser is not appropriate where the seller is in a position to know
of defects but is under no obligation to affirmatively disclose that
knowledge. Under current law, the seller may have no obligation to
disclose the defects. Misrepresentation is fraud; failure to disclose
generally is not. RESTATEMENT (SECOND) OF CONTRACTS addresses
the issue of when failure to disclose is equivalent to a misrepresen-
tation, stating cautiously:


Nevertheless, a party need not correct all mistakes of the other
and is expected only to act in good faith and in accordance with
reasonable standards of fair dealing, as reflected in prevailing
business ethics.3 4


Prevailing business ethics do change, as reflected in the significant
shift from caveat emptor to consumer protection in the last two
generations.83 5 In the area of used car sales, however, business eth-


334. RESTATEMENT (SECOND) OF CONTRACTS § 161 comment d (1981).
335. Consider, for example, the obligations imposed on a real estate broker in Califor-


nia. See Reed v. King, 145 Cal. App. 3d, 193 Cal. Rptr. 130 (1983) (duty to disclose that
murder had been committed in house); Easton v. Strassburger, 152 Cal. App. 3d 90, 199 Cal.
Rptr. 383 (1984) (affirmative duty to discover and disclose defects); Annot., 46 A.L.R. 4th
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ics have been slow to change. 36


The imbalance in the parties' knowledge and bargaining power
generally leads to the risk being borne by the purchaser. Where a
defect may lead to personal injury, courts have recognized that the
shift of risk to the purchaser is not appropriate. They have im-
posed an obligation on used car dealers to inspect and correct
safety defects. This obligation should be extended to defects that
lead to economic loss as well. A defect that causes only economic
loss should be corrected by the one who has the earliest opportu-
nity to do so. The expense of inspection and correction probably
outweighs the economic loss resulting from failure of the compo-
nent. Most importantly, the issue of whether a defect would lead
to merely economic loss or would result in personal injury should
not be determined after a breakdown. The burden should be
placed on the seller to correct the defects before they result in a
loss. 337


Alternatively, the distinction between defects affecting safety
and defects resulting in economic loss could be used to determine
when dealers must correct defects and when they must disclose
them. If defects relate to safety, disclosure is inadequate. Purchas-
ers should be protected against their own failure to attend to the
problem. But if the defects do not relate to safety, disclosure
would suffice. Purchasers would then be in a position to determine
whether to correct the defects. The burden of determining the cat-
egory of defect would be on the seller, who would have an incentive
to repair a defect that might lead to personal injury.


Requiring sellers to disclose known defects makes both ethical
and economic sense. 3s Caveat emptor is appropriate only when
the assumptions of classical economic theory are present. One of
those assumptions is that perfect information is available to both
purchasers and sellers. Presently, purchasers are generally ignorant


546 (1986).
336. In Dale v. King Lincoln-Mercury, Inc., 234 Kan. 840, 844, 676 P.2d 744, 748


(1984), the Kansas Supreme Court stated: "The sale of used cars by dealers in Kansas is no
longer governed by the maxim caveat emptor-let the buyer beware. The consumer protec-
tion act now places the responsibility upon the seller, not the purchaser, to determine the
quality and condition of the goods."


337. See Comment, Used Car Dealer's Duty to Disclose Major Known Defects, 20 SAN


DIEGO L. REV. 399 (1983).
338. The disclosure could be affirmatively mandated, as in the proposed but never-


adopted FTC rule. See supra text accompanying notes 185-89. Alternatively, market forces
could induce the disclosure. For example, if purchasers were not permitted to waive implied
warranties, sellers might find it advantageous to remedy or disclose defects rather than pay
for them later. This result would be more certain if the purchaser's remedy was enhanced by
punitive damages or attorneys' fees.
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about auto mechanics and rely on the representations of dealers.
The market at present does not encourage dealers to disclose infor-
mation to consumers. A rational purchaser, attempting compara-
tive shopping but not knowing the condition of the cars, will
choose the car with the lowest price. Therefore, if both the pur-
chaser and the seller act rationally, the purchaser will end up with
a defective car. If the information was available, purchasers would
still buy used cars with defects. Knowing what they were getting,
however, they would pay a lower price to assume the risks.339


Much consumer legislation, such as Truth-in-Lending and
Magnuson-Moss, takes the direction of requiring or encouraging
disclosure. Under this type of legislation, excessive government in-
tervention does not regulate the market.340 Instead, informed con-
sumers can make choices. 341 This results in a closer approach to
free market conditions rather than an overly regulated economy.


339. If this analysis is accurate, then in the present market where some states require
disclosure and others do not, rational sellers would attempt to sell the most defective units
in states that do not require disclosure.


340. Nor is the government required for enforcement. Most modern consumer statutes
contain provisions for attorneys' fees for successful prosecution. Attorneys are thereby depu-
tized as "private attorneys general" to enforce through the marketplace the public policy of
the state. See supra notes 14, 237-39 and accompanying text.


341. See S. BREYER, REGULATION AND ITS REFORM 161-64 (1982).
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Abstract


Under information asymmetry, lemons tend to be overpriced. Yet how much
of an overpricing premium the lemons can command is contingent on the
underlying legal institutions. A set of transaction data from Hong Kong's hous-
ing market reveals that durable lemons are overpriced by 6.7 and 9.9 percent
under the rules of "let the seller beware" (caveat venditor) and "let the buyer
beware" (caveat emptor), respectively. Switching the legal regime from the for-
mer to the latter produces a 32.3 percent increase in the overpricing premium.
However, this does not suggest that caveat venditor is necessarily a more efficient
legal doctrine. New information disclosure institutions are emerging to deal
with the lemons problem.


1. Introduction


Akerlofs (1970) paper on information asymmetry expounds the lemons prin-
ciple, which suggests that bad products tend to drive out the good. Taking
advantage of information asymmetry, a more informed seller is apt to conceal


This paper was substantially written when Choy served as visiting assistant professor at the Uni-
versity of Chicago Law School in 2008. For their very helpful comments, we thank Benito Arrufiada,
Alexandra and Lee Benham, Ronald Coase, Paul Fox, Sebastian Galiani, Georgy Ganev, Jean-Michel
Glachant, Philip Keefer, Lawrence Lai, Steven Levitt, Stephen Mau, Henry Mohrman, Douglass North,
John Nye, Sam Peltzman, Bertrand Quelin, Bruce Rayton, Andrew Seltzer, Mary Shirley, K. C. Wong,
Kelvin Wong, Winston Zee, Decio Zylbersztajn, and the participants in the 2009 conference Markets,
Firms, and Property Rights: A Celebration of the Research of Ronald Coase, the 2006 and 2008
International Society for New Institutional Economics conferences, the 2005 Ronald Coase Institute
Workshop, the 2006 Ronald Coase Institute Chicago conference, the 2006 American Real Estate and
Urban Economics Association conference, the 2006 University of Hong Kong Real Estate Research


[Journal of Law and Economics, vol. 54 (November 2011)]
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the adverse attributes of an inferior product1 and sell it at a price exceeding its
intrinsic value (Shavell 2004). This is a lingering problem particularly when the
legal regime neither assigns a property right in information to buyers nor makes
sellers liable for defects. The traditional common-law doctrine governing sales-
that is, "let the buyer beware," or caveat emptor-assumes that sellers have no
duty of information disclosure and no liability for products sold.2 In a single-
shot game, a seller is tempted to capture all of the price difference between
lemons and nonlemons, or what we call the lemons spread. On the other hand,
under the doctrine of "let the seller beware," or caveat venditor,3 sellers are liable
for nondisclosure and the defects sold. Under this rule, the buyer may have less
incentive to inspect the product and hence may allow the seller an opportunity
to stay silent on the adverse attributes if he expects that full damages may not
be demanded eventually (De Alessi 1994). While the doctrine of caveat emptor
has been made the underlying principle governing sales in the common-law
system, institutional changes have been taking place gradually to give way to the
doctrine of caveat venditor (see Posner 1983, p. 184)."


With freedom of contract and costless negotiations, Friedman (1987) argues
that the two doctrines can be symmetric. Sellers can give guarantees and buyers
can grant waivers under the caveat emptor and caveat venditor principles, re-
spectively. This is literally a corollary of Coase's (1960) arguments on social cost.
However, in a world of positive transaction costs, the two doctrines never con-
verge. The underlying legal doctrines governing transactions and information
will affect not only the overpricing premium on lemons but also the general
prices of products in a society (McKean 1970; Buchanan 1970).


Seminar, and the 2011 Hong Kong Polytechnic University Building and Real Estate workshop. We
are also grateful to an anonymous reviewer whose comments have greatly improved the article. All
errors, of course, are entirely ours. This study won the Best Dissertation Awards (2006-8) from the
International Society for New Institutional Economics and the Li Ka Shing Prizes in Humanities
(2008) from the University of Hong Kong. For the latter award, we are indebted to Ronald Coase's
recommendation and a celebration dinner hosted by him. Financial support through Hong Kong
Research Grants Council (Direct Allocation Grant A-SA46) is gratefully acknowledged.


'In this study, "inferior products" refers to those heterogeneous products with attributes of below-
average quality or latent defects that are difficult to discern. They are different from inferior goods,
which are goods to be consumed less when real income increases.


' However, statutes and legal principles governing fraud, misrepresentation, and the like prevail
over this doctrine.


' Jurisprudents may not agree with the dichotomy of the two legal doctrines. From their perspective,
the doctrine of caveat emptor is the underlying principle of the common-law system. To remedy its
deficiencies, some caveat venditor rules, such as implied warranties of contracts, have evolved over
time. Hence, the two doctrines are complementary rather than contradictory in nature. With the
primary aim of explaining the economic system at work, this study boldly adopts the dichotomy
view. While focusing on contract law primarily, following other studies on law and economics such
as Posner (1983) and Friedman (1987), parts of the discussion in this paper broadly cover the liability
rules of the two common-law doctrines under contract law and tort law. Posner (2007) and Friedman
(2000) suggest that tort problems can be seen as contract problems and vice versa since the de-
marcation of the problems is vague.


'Claims of product liability such as strict liability, implied warranties of merchantability, fitness
for purpose, and the lemons laws and property condition disclosure laws in the United States are
examples of this doctrine.
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A natural experiment in Hong Kong's housing market enables us to measure
the overpricing premium on lemons under different legal regimes. The govern-
ment had planned to construct a public highway running straight through a
housing estate, and the housing developers were fully aware of this when they
carried out the development project. They knew that a few years after the de-
velopment was completed, the highway would turn some of the housing units
into durable lemons. In Hong Kong, some caveat venditor rules are imposed to
govern sales of uncompleted units, while caveat emptor is strictly applied to
transactions of completed units. During the construction period, the housing
developers sold all of the uncompleted units without fully disclosing the infor-
mation about the highway. More than half of the completed units, lemons and
nonlemons alike, were then resold in the market before the highway project
became public information. A hedonic price analysis reveals that the lemons
were less overpriced when they were sold under the caveat venditor than under
the caveat emptor rules.


Following Ronald Coase, s this paper aims to facilitate a better understanding
of the economic system at work in relation to the law. The structure of the paper
is as follows. Section 2 gives a literature review. The empirical test is illustrated
in Section 3. A comparison of the legal doctrines and the new institutions that
are arising to tackle the lemon problem are discussed in Section 4. Finally, a
conclusion is given in Section 5.


2. Literature Review


Drawing a not quite complete analogy to Gresham's law," Akerlof (1970, p.
489) coined the term "lemons principle" with reference to the used car market,
stating that "[t]he 'bad' cars tend to drive out the good." The lemons principle
suggests that buyers tend to pay less for a used car because they are unable to
tell whether a used car is good or bad. As a consequence, sellers sell off only
their lemons, and the market may collapse eventually because of this adverse-
selection process. Nevertheless, Akerlof (1970) suggests that two counteracting
institutions, namely, guarantees and brand names, may be developed such that
good products can find ways to compete with the bad. Counteracting institutions
subsequently discussed include signaling investment (Spence 1973; Akerlof 1976)
and a screening process (Rothschild and Stiglitz 1976). Numerous studies have
attempted to refine Akerlof's (1970) theoretical model, such as Wilson (1980)


' In particular, Coase (1975) and Coase's opening remarks at the conference Markets, Firms, and
Property Rights: A Celebration of the Research of Ronald Coase (University of Chicago Law School,
December 4, 2009).


6 Akerlof (1970, p. 490) points out that Gresham's law is based on the assumption of symmetric
information between the seller and buyer. It is contrary to the underlying assumption of information
asymmetry in his own study. The law was introduced by Macleod (1858) and refers to a letter written
by Sir Thomas Gresham to Queen Elizabeth I on the reform of currency (see Harris 1987, p. 2:565).
The law states that "bad money drives out good."
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and Kim (1985). Also, quite a number of empirical studies have been carried
out to test the lemon principle. For example, Bond (1982) studies the market
for used pickup trucks in the United States in 1977 and finds no significant
difference in terms of quality between the traded and nontraded trucks produced
between 1972 and 1976. Having studied a survey of the wholesale used car market
in the United States in 1989, Genesove (1993) also finds the adverse selection
problem to be weakly evidenced. Similar results are also found by Rosenman
and Wilson (1991) in the cherry market.


Nevertheless, some studies have found evidence to support the lemons prin-
ciple. Pratt and Hoffer (1984) show significant evidence of adverse selection in
their model, which takes into account recently transacted lemons and also repair
cost information. A rejoinder by Bond (1984) concedes that the adverse-selection
problem could be observed after incorporating transactions of trucks over 10
years old into his original model (Bond 1982). Hendel and Lizzeri (1999) also
find that more American-brand cars were traded than Japanese-brand cars in
the United States in 1997, while most people conceived that the average quality
of the former was lower than that of the latter. More recent empirical tests
affirming the lemons principle include those of Offer (2007) and Engers, Hart-
mann, and Stern (2009) in the automobile market; Lambert and Wilson (2003)
in the wheat market; Downing, Jaffee, and Wallace (2009) in the mortgage-
backed securities market; and Mocan (2007) in the child care market.


Empirical studies on the lemons principle have largely been dominated by
investigation of sales volumes among lemons and nonlemons while assuming
that their prices are identical. This is based on the assumption that buyers are
unable to differentiate the intrinsic qualities and thus have to pay the same price.
Studies that found that lemons could be sold at lower prices mainly argue that
this is the consequence of various mandatory information disclosure programs.
For instance, Pope (2008) shows that housing prices in the flood zones of Wake
County, North Carolina, declined by 4 percent after the disclosure of flood hazard
information became mandatory. In another study, Pope (2007) investigates the
impact of airport noise on housing prices after the number of flights at Raleigh-
Durham International Airport in North Carolina doubled. He finds that housing
prices declined by 7.8 percent after the increase in flights, and a further 2.9
percent decline is observed when the disclosure of airport-noise information was
made mandatory. In this case, it appears that the sellers had not fully captured
the lemons spread when they disposed of the housing units before the imple-
mentation of the mandatory disclosure requirements.


Other studies on information asymmetry in the housing market mainly in-
vestigate whether more informed parties can profit from the possession of in-
formational advantage. After studying 100,000 transactions in 34 suburbs in
Cook County, Illinois, during the period 1992-2002, Levitt and Syverson (2008)
find that on average real estate agents sold their own houses at prices 3.7 percent
higher than their clients' houses, although the sales took 9.5 days longer. Firoozi
et al. (2006) reveals that state-licensed property tax consultants-cum-house own-
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ers in Texas saved more tax during 2000 and 2001 because the assessed values
of their houses were 2.5-6.2 percent lower than others. These studies, however,
do not attempt to address the lemons problem.


An extensive literature search shows that the empirical studies on the pricing
of lemons are far from adequate. This study attempts to measure the overpricing
premium under different common-law doctrines governing transactions and
information. To our limited understanding, it is the first of its kind.


3. Empirical Test


The housing development7 identified for our empirical tests is located in a
high-density area northwest of the Kowloon Peninsula. The development com-
prises 12 blocks of 40-story apartment buildings erected on a podium garden.
In total, there are 3,360 apartment units. Underneath the podium garden is a
shopping mall serving the whole community. The subject premises of this study
are the 980 apartment units constructed in the second phase of development.
Unit sizes range from 610 to 808 square feet. All units possess either a greenery
view or a garden view. The development was completed in 1998, and a presale
campaign for the uncompleted units was conducted in March 1997. Almost all
units were sold within a short period of time. To dampen rampant speculation,
regulations governing the presale market8 had imposed restrictions banning the
resale of the subject premises before completion.9


The land sale conditions of the development required the developers to reserve
a massive space inside the shopping mall for the construction of a highway
running straight through the housing development." They also required that
the space be redelivered to the government at the time deemed appropriate."


'To preserve the anonymity of the case study, we have omitted certain information identifying
the housing development, including the government lease lot numbers and the dates and page
numbers of Hansard Legislative Council debates, in the discussion and references.


' The regulations governing the presale of the premises are spelled out in Land Office circular
memorandum (LOCM) no. 101 of the Hong Kong Land Office (HKLO), February 21, 1991. This
was superseded by Legal Advisory Conveyancing Office circular memorandum (LACOCM) no. 40
from the Hong Kong Lands Department (HKLD) on May 28, 1999. The latest regulations governing
the housing presale market in Hong Kong are stipulated under LACOCM no. 40A, issued July 21,
1999.


' Based on recommendations made by the Interdepartmental Task Force on Land Supply and
Property Prices, the restrictions on resale were imposed on June 8, 1994, and later relaxed on May
29, 1998 (see LACOCM no. 40A, apps. 1 and 5).


" The land sale conditions stipulated, "It is hereby excepted and reserved to the Government for
the purpose of a future road . . . hereof the layer of the airspace above the surface of the lot which
airspace transverses over the areas shown . . . annexed hereto between the levels 13.0 metres and
35.0 metres respectively above Hong Kong Principal Datum. . . . The Grantee shall have no right,
title, ownership, possession or use of the Reserved Area except as provided for in these conditions"
(HKLD 1994, Special Conditions, sec. 3[a]).


" The land sale conditions stipulated that "the Grantee shall remain responsible at his own cost
and expense for the upkeep, maintenance and repair of the Reserved Area and the Government
Works as specified herein until such time as the Director shall confirm in writing of the Government's
acceptance of re-delivery of the Reserved Areas and the Government Works or any part or parts
thereof' (HKLD 1994, Special Conditions, sec. 15[h]).
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Furthermore, it was explicitly spelled out that the government would not be
liable for any compensation requested by the developers or the general public
for the adverse environmental impacts of the highway project.12


In addition, the housing developers had pursued four planning applications
for the development since January 1991. Two planning applications 3 were ap-
proved in June 1991 and February 1993 along with some conditions. The master
layout plan approved under the planning applications requested the housing
developers to provide direct 4 and indirect" measures to mitigate the traffic noise
created by the highway project, which would exceed the environmental limit.'6


In short, the developers were fully aware that those units with a greenery view
would be affected by serious traffic noise upon completion of the highway in
2007. We assume that this major piece of asymmetric information would sig-
nificantly affect the prices of units in the development.


At the time the presale was held, the regulations governing sales of uncom-
pleted units had spelled out the minimum requirements of information disclosure
in the sales brochure with respect to the unit sizes, unit prices, fittings and
finishes, time of completion, liability under defaults, and the like. 7 The regu-
lations also required that a location plan be incorporated in the sales brochure,
on which the prominent environmental features in the vicinity should be dis-
played. In addition, the salient points of the government lease, including the
onerous lease conditions that would restrict the purchasers' usual legal rights,
should have been listed in the sales brochure. For some unknown reason, how-
ever, the highway project was not shown in most of the plans in the sales literature
nor in the miniature of the development. Although the highway was shown on
a sketchy location plan with dotted yellow lines, it was presented as a feature
of transportation convenience. Moreover, the clause stipulating redelivery of the
massive space was not mentioned in the sales brochure at all. The regulations
did not require the developers to disclose traffic noise information, although
some attempts were made by the Consumer Council (2006).


The subject premises had attracted the attention of lawmakers, and the matter
was discussed several times in the Legislative Council. The discussions showed


" The land sale conditions stipulated that "In]either the Grantee nor any other person shall have


any right or claim to compensation against the Government whatsoever whether under any enactment
or otherwise in respect of the rights hereby reserved . . . or in respect of or as a consequence of
the use of the Reserved Area as a public road for vehicular traffic" (HKLD 1994, Special Conditions,
sec. 3[b]).


"The applications were made under section 16 of the Town Planning Ordinance, (1991) Cap.
131, sec. 16 (H.K.), in pursuance of development under the Comprehensive Development Area
zoning. A master layout plan, hence, was required to be approved by the town planning board.


14 The direct measure was to cover the highway with the podium garden.
"The indirect measures included the provision of good-quality windows and air conditioners.


The units would suffer from a constant traffic noise level beyond 70 dB(A) L10 (1 hour), the
statutory limit on road traffic noise adopted in the Environmental Impact Assessment Ordinance,
(2002) Cap. 499, 5, sec. 16 (H.K.), and the Hong Kong Planning Standards and Guidelines, 9
H.K.P.S.G. sec. 4 (2008).


"The full list of minimum information is stated under appendix 1 of LOCM no. 101.
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that before the public works authority sought funding from the Legislative Coun-
cil in 2001, most of the buyers were ignorant of the serious traffic noise to be
generated by the highway. According to the council, the money was granted on
the basis of the information" that the housing developers and the government
would jointly redress the traffic noise (Hong Kong Legislative Council 2001).
The project was then publicized, and subsequently a legislative councillor ad-
dressed the residents' grievance to the government in February 2003 (Hong
Kong Legislative Council 2003a). Nonetheless, the government'9 refused to rectify
the situation and reiterated that some measures had been taken by the housing
developers that were compliant with the conditions set out in the planning
approvals granted in 1991. In a subsequent panel meeting" held in February
2003 (Hong Kong Legislative Council 2003b), another councillor requested the
installation of noise barriers on the subject premises. A similar request was made
in February 2004 (Hong Kong Legislative Council 2004a). In March 2004, a
separate debate was held in the Legislative Council regarding the subject premises.
Four councillors spoke in support of the residents and demanded measures from
the government. Perhaps the most succinct representation of the owners' views
was raised by a councillor as follows (Hong Kong Legislative Council 2004b):


Does the Secretary know that most of the owners were unaware of the fact that the noise
level of their units would exceed the limit of 70 dB when they purchased their units,
despite that insulated windows and air-conditioners are subsequently installed in these
units? Does the Secretary consider that these owners had been misled or deceived because
they bought the units without knowledge of the problem and thought that as the Gov-
ernment had required that the noise level should be kept within the limit of 70 dB under
the Town Planning Ordinance, the noise level of their units should not exceed this limit?"


The secretary for environment, transport, and works then gave a rather neg-
ative response (Hong Kong Legislative Council 2004b): "As for the planning and
design of 1991, and whether the sales description and the overall planning have
been announced and made clear to the public, these are the responsibilities of
the developer; and as it also involves other provisions relating to land and the
sales of properties, I am not in a position to make comments here."


One end of the space reserved for the highway project was covered2' by finishes
similar to the external walls of the shopping mall. Although one could barely
notice the highway because of the exposure of the columns, they were decorated
so as to look like a typical entrance of a shopping mall. At the other end, a
bridge structure extended from the development for 30 meters; this was fully


" The information was given by the Transport Bureau in May 2000 to the Public Works Sub-
committee of the Finance Committee of the Legislative Council.


"The secretary for environment, transport, and works took responses to the question.
20 The meeting of the Panel on Transport discussed the removal of noise barriers in other highways


due to complaints of obstruction of drivers' views.
" One could argue that the space was covered because of the upkeep requirement under the


government lease. Yet the housing developers could have enclosed the space with other materials-
say, a painting of the highway-if they had wished to disclose the information about the project.
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enclosed, with skylights on the top. One could get confused as to whether this
was a footbridge for pedestrians or a highway for vehicles, particularly if one
looked at the structure from the inside of a housing unit.


Hong Kong's legal framework is based on the common-law system. In prin-
ciple, no compensation is given by the government for planning blight. A war-
ranty against building defects is provided by housing developers but usually is
limited to 1 year after the completion of housing units. The principle of privity
of contract limits developers' contractual liability to the firsthand buyers. Since
in this case the uncompleted units were not available for inspection during the
presale exercise, some caveat venditor rules in terms of information disclosure
requirements and implied warranty were superimposed (Sihombing and Wil-
kinson 2002). The Hong Kong Law Reform Commission (HKLRC 2002) also
recognized that purchasers may have an action for breach of contract regarding
the accuracy of information given by vendors because the latter are obliged to
warrant the former in the presale market.


It must be made clear that the case under study does not concern a breach
of warranty but nondisclosure of certain information that affected the property
value. Similar to the situation in other common-law countries like the United
States and the United Kingdom, housing developers in Hong Kong typically give
expressed and implied warranties for uncompleted units within a prescribed
period of time. In this case, the construction of the highway project took place
beyond the warranty period; hence, it is hard to claim a breach. Besides, in such
a vibrant city people tend to accept a lack of warranty against changes in the
surrounding environment. Thus, in general, if no misrepresentation is proven,
it is of no avail for buyers to sue sellers for a breach of warranty if they find
that the view, air, sunlight, and the like, of the premises are being blocked by
an adjacent new building after the purchase. The main purpose of this study is
to examine whether a change of the liability rules on nondisclosure has an impact
on the price of lemons.


Resale of the subject premises took place beginning in the first quarter of
1998. Although we do not intend to show that in the secondary market all the
sellers were well aware and all the buyers were ignorant of the highway project,
it appears that the former were much better informed of the situation than the
latter. As revealed by the discussions in the Legislative Council in March 2004
(Hong Kong Legislative Council 2004b), some of the firsthand buyers were
alerted to the highway project when the housing developers installed insulated
windows and air conditioners in their units. In addition, after the establishment
of the owners' corporation of the premises in 1998, a legislative councillor had
attended a few internal meetings concerning the impact of the highway project
on the housing estate. However, the highway project received little public at-
tention until it was funded by the Legislative Council in the third quarter of
2001. Although we cannot exclude the possibility that some prospective buyers
in the secondary market might have been aware of the highway project before
2001, the empirical results suggest that a self-selection process may have taken
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Table 1


Transaction Conditions


Asymmetric
Time Abbreviation Information Legal Regime Information Disclosure


1997:1 TO Yes Caveat venditor Semiprivate information to
housing developers


1998:1 to 2001:3 Ti Yes Caveat emptor Semiprivate information to
firsthand purchasers


2001:4 to 2002:4 T2 No Caveat emptor Public information
2003:1 to 2006:3 T3 No Caveat emptor Public information with


anticipation of remediation
measures


place-there is no compelling reason to believe that a well-informed buyer would
have paid the overpricing premium.


In Hong Kong, the doctrine of caveat emptor is strictly applied in the secondary
property market. A standard clause of no warranty is commonly expressed in
agreements for sale and purchase (HKLRC 2002). It is noteworthy that in some
common-law countries, caveat emptor is not a complete defense for nondisclo-
sure in the secondary housing market. For instance, in the United States, the
courts tend to rule that sellers should inform buyers of problems such as termite
infestation. In addition, the concealment of defects, such as painting over water
damage, may amount to misrepresentation (Farnsworth 2004). In Hong Kong,
nevertheless, it is common practice for sellers not to provide property infor-
mation to buyers,2 and they need not disclose even the patent defects of legal
titles. Although what constitutes a patent defect is not entirely clear because of
the lack of an authority on this subject, it is accepted that sellers are not required
to provide government lease conditions, zoning information, and the like (Goo
and Lee 2003). Besides, government leases and zoning plans are already public
information in Hong Kong. Even in a world of mandatory disclosure, sellers
may not be liable for nondisclosure if the information is easily discoverable by
buyers.23


Information became symmetric between the sellers and buyers in the sec-
ondary market for the subject premises after the highway project was funded
and widely publicized beginning in the third quarter of 2001. The prices of the
lemons fell noticeably until, 1 year later, a joint task force between the owners'
corporation, the housing developers, and some legislative councillors was formed
to bargain with the government for noise-mitigation measures. Table 1 sum-


22 Under the Estate Agents Ordinance, (1999) Cap. 511, sec. 36 (H.K.), estate agents are required


to furnish a property information form on which some key information such as building age, size,
government rent, and remaining government lease term is spelled out. Sellers are asked to disclose
voluntarily other property-related information, such as encumbrances entitled by the premises. There
are no items on the form inviting sellers to disclose government lease conditions, zoning information,
and the like.


' We are indebted to the anonymous reviewer's comments for shaping these arguments.
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Table 2


Descriptive Statistics


Housing Price per Gross Floor Floor
Unit (HK$) Area (Square Feet) Level Greenery View


Mean 3,873,416 710 19.64 .49
Median 3,837,000 756 20 0
Max 6,360,000 835 39 1
Min 1,000,000 593 1 0
SD 1,149,373 95.18 11.25 .5
Skewness - .07 -. 12 .04 .05
Kurtosis 2.21 1.21 1.77 1


Source. Data were retrieved from a subscription-only database provided by EPRC Ltd. (http://eprc.com/
hk) and analyzed using EViews 5.
Note. N = 1,626. The total number of units with a greenery view is 792.


marizes the underlying factors that affected the property transactions during the
study period.


The data set contains 1,626 entries24 that cover 980 transactions in the presale


market in 1997 and 646 transactions in the secondary market between the first
quarter of 1998 (1998:1) and the third quarter of 2006 (2006:3) (35 quarters
total). Table 2 provides a summary of the descriptive statistics of the data set.


Hedonic price models (Rosen 1974) are commonly used to reveal the implicit
prices of product attributes. To track the price changes of the durable lemons


across the different sets of information and legal regimes, we estimated a hedonic
price model using the data set described above and controlled for variation in
price levels over time using time dummies. Table 1 divides the transactions into
4 distinct periods, namely, TO-the period of presales in 1997 between the
housing developers and the firsthand buyers; Ti-the period of resale from 1998:
1 to 2001:3 between the firsthand and subsequent buyers, before the adverse
information became public; T2-the period of resale from 2001:4 to 2002:4,
after the adverse information became public; and T3-the period of resale from
2003:1 to 2006:3, after the owners began to lobby the government for remediation
measures. The empirical model designed for this study is depicted in equation
(1):


In _Price = ce +)3 x Floor + X x GFA + 6 x V_Green


+ 0 x TIlV Green + (p x T2_VGreen (1)


+ 'y x T3 V Green + q x MFloor + t


x M_GFA + Time + s.


In equation (1), ca is the constant and - is the residual. In order to control
the time factor, 35 quarterly dummies (Time) have been added. As the com-
pletion date is the same for all the housing units in the development, the time


"Outliers, such as units with a roof, are excluded.
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Table 3


Results of Estimating Equation (1)


Variable Coefficient SE


Floor .002776* .000221


GFA .001593* 3.13E-05
VGreen -. 05967* .005831
TIVGreen .032263* .011732
T2 V Green -. 06723 +  


.041173


T3_VGreen .005302 .011034
MFloor - .00055 .000461


M_GFA -3.87E-05 5.78E-05
C 14.16424* .023433


Note. The dependent variable is In-Price. N = 1,626. The
equation was estimated using the Newey-West estimator. The
adjusted Rk-value of the model is .95 and the F-statistic is
721.82. Thirty-five time dummies from 1998:1 to 2006:3 are
suppressed.
+ Significant at the 10% level.
* Significant at the 1% level.


dummies also take care of the building age effect. Since housing units are rather
standardized in Hong Kong, housing prices are mainly affected by a few key
attributes, such as floor area, floor level, and view. In equation (1), the variables
Floor and GFA are included to control for the effects of floor level and floor
area on housing prices. The dummy variable VGreen carries a value of one if
a housing unit has a greenery view and zero otherwise (meaning that it has a
garden view). Basically, VGreen represents people's preference for a unit with
a greenery view over one with a garden view. There is no plausible reason to
believe that there was a structural change of preference regarding housing at-
tributes in Hong Kong over the study period, so we expected the coefficients of
Floor, GFA, and VGreen to be constant over the whole study period. However,
since the greenery-view units are the subject of this study-the durable lemons-
a few interactive terms, namely, TI V Green, T2 V Green, and T3 VGreen
(TOV_Green was omitted to avoid perfect collinearity), were introduced so as
to track the changes in the prices of lemons transacted across different legal
institutions and information sets. Furthermore, two interactive terms, M_GFA
and MFloor, where M = TI + T2 + T3, were introduced to test the hypothesis
that the coefficients of the housing attributes (besides VGreen) are the same
whether the units are sold in the presale or the spot market. We anticipated that
the coefficients of these two interactive terms would be statistically insignificant.


Since the residuals show significant heteroskedasticity when equation (1) is
estimated using the ordinary least squares technique, we use the Newey-West
estimator (Newey and West 1987). The results are summarized in Table 3. All
of the time dummies are significant at the 1 percent level except 1998:1. In
addition, most of the time dummy coefficients are significantly different from
each other at the 1 percent level, which suggests that they are essential to control
for variation in price levels over the period of observation. The coefficients of
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the key housing attributes are significant at the 1 percent level and have the
expected signs. The results show that buyers pay .28 percent more for every
floor-level increment and .16 percent more for every increase in square footage.
A unit with a greenery view costs about 5.9 percent less than a unit with a
garden view. This negative value simply reflects a preference for the garden view
over the greenery view, which is consistent over the study period and has nothing
to do with the highway project. There is also no statistical evidence that floor
level and unit size have undergone a structural change in value across time. The
coefficients of both MFloor and MGFA are statistically insignificant, whereas
the coefficients of the three interaction terms of TI, T2, and T3 with VGreen
tell a rather different story.


In equation (1), TI VGreen, T2 V Green, and T3 V Green capture the
changes in transaction prices of the durable lemons in the three resale periods.
Referring to Table 1, since the transactions in TO and TI do not reflect infor-
mation about the highway project, the price differentials are mainly attributed
to the different underlying legal regimes governing sales in the 2 periods of time.
Therefore, the coefficient of T1 V Green can be interpreted as the change in
the lemons' price when the legal regime is switched from caveat venditor to
caveat emptor. Table 3 shows that the price of the lemons in TI is 3.2 percent
higher than that in TO.


Further elaboration is needed for the transaction prices in T2. These prices
reflect both the information about the highway project and the caveat emptor
rule governing sales. If information is made symmetric, it is logical to assume
that these prices should be no different than the ones under the caveat venditor
regime. Hence, T2 V Green can be interpreted as the change in property prices
when the information asymmetry is eliminated under the caveat venditor rule.
Table 3 shows that the prices decreased by 6.7 percent between TO and T2. It
also suggests that the housing developers could have priced the durable lemons
6.7 percent lower in TO if the highway project had been made known to the
buyers. In other words, this is the overpricing premium of the lemons under
the caveat venditor regime in TO.


The change in property prices when the lemons effect is removed under the
caveat emptor regime can be shown by the difference between the coefficients
of TiVGreen and T2_V_Green. The total effect in this case amounts to 9.9
percent (3.2 percent minus -6.7 percent; Wald-test p = .0169). This suggests
that the firsthand purchasers could have priced the lemons 9.9 percent lower in
TI if the subsequent buyers had been aware of the highway project. From another
perspective, this is the overpricing premium of the lemons under the caveat
emptor regime.2"


One might argue that the interaction effects over the study period would change because of the
effect of the time value of money. However, Chau (1997) shows that in Hong Kong's real estate
market, housing prices reflect ex post adverse attributes completely once the information becomes
public. Besides, the value of the adverse attributes tends to be constant over time. We also attempted
to interact the number of quarters to completion of the highway with the VGreen parameters and
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The results of the empirical study suggest that the durable lemons were over-
priced by 6.7 percent under the caveat venditor regime and 9.9 percent under
the caveat emptor regime. This indicates that switching the liability rules from
let the seller to let the buyer beware produced an increase of 32.3 percent in
the overpricing premium. One plausible reason why the housing developers did
not fully take away the lemons spread at the outset is the consideration of
potential lawsuits arising from the nondisclosure of information. Although the
general rules mandate that the damages recoverable are based on the difference
between what is promised and what is delivered (Farnsworth 2004), and hence
the contract price is irrelevant, the housing developers might have taken account
of the following factors in their ex ante calculations. First, the firsthand buyers
in TI essentially faced a decision of taking a 3.2 percent profit (the coefficient
of T1_VGreen) if they resold the units or potentially being awarded full damages
if they retained the units and sued the developers. This means that the lower
the overpricing premium levied by the developers in TO, the higher the in-
ducements to the firsthand buyers to flip the lemons in T1. If the firsthand
buyers flipped the lemons, the housing developers' duties under privity of con-
tracts would be discharged. So notwithstanding that the contract price represents
a sunk cost to the firsthand buyers, it does affect their probability of reselling
the lemons and hence their propensity to initiate lawsuits.


Second, even if a breach is ascertained in court, there are practical limitations
in proving damages. In the general measure of damages for total breach, the
loss in value, loss avoided, and other incidental losses are taken into consideration
(Farnsworth 2004). The loss in value is usually assessed at the time of the wrong,
but the monetary loss in this case was nonexistent in T1. Even if the buyers
claim expectation damages, which would represent the price difference between
a property facing a hill and one facing a highway, the court might question the
possible measures taken by the firsthand buyers to avoid loss. The net loss could
have been mitigated or eliminated if the units were resold in TI after deducting
the incidental costs of transaction, thus lowering the overpricing premium in
TO might reduce the chance of litigation. Third, although in theory a rescission
could have been requested by the firsthand buyers, the chances get slimmer if
a smaller overpricing premium was charged by the housing developers in TO,
since that means that a higher profit could be recouped by the buyers in T1.
All in all, the housing developers may have perceived that lower probability-
adjusted damages would be payable to the firsthand buyers if they left more
money on the table at the beginning.2"


The interactive term T3_V_Green does not carry a statistically significant value,
which means that the prices of the durable lemons a year after the highway
project became public information were not significantly different from the prices


found that all the coefficients were insignificant. It appears that the effect of the time value of money
was overshadowed by other factors.


6 We are thankful for the questions and comments raised by the anonymous reviewer that shaped
these arguments.
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in the presale market. This may be because of the attempt by the housing
developers, in collaboration with the residents, to lobby the government for
measures to mitigate the impacts of the traffic noise.


4. Let the Buyer or the Seller Beware?


The empirical findings of this study suggest that sellers tend to overprice
lemons less under a legal institution where certain caveat venditor rules are
applied. It is thus tempting to conclude that as far as society is concerned, let
the seller beware is preferable as a principle to let the buyer beware. A number
of studies have discussed the comparative efficiency of the two legal doctrines,
yet the verdict is far from conclusive. The main crux of the problem lies in two
questions: (1) Who is the cheaper information provider among the transacting
parties? (2) Which legal institution would reduce information costs more in a
society?


The right to possess private information despite the possible harmful effects
to other transacting parties has not been denied since the classic case Laidlaw
v, Organ (15 U.S. 178 [1817]; see Kronman 1978; Posner 2007). The general
rule proposed by Kronman (1978) suggests that information obtained through
deliberate search can be withheld, whereas casually obtained information cannot.
Under this rule, harmful information that is costless to gather can be revealed
while the incentive to obtain costly information, irrespective of whether it is
useful or harmful, will not be curtailed. Although usually more informed about
the product than are buyers, sellers are not necessarily the cheaper information
providers. Posner (1983) points out that caveat venditor was the prevailing
doctrine governing trading in primitive societies. This is because products were
simple and static, trading was infrequent, and it was more cost-effective for
sellers to provide insurance in those societies. In modern societies, however, it
is not necessarily more cost-effective for sellers to ascertain product character-
istics, especially the temporal ones (Posner 2007). In the property market, it is
not rare that buyers are in a better position to ascertain product features than
are sellers (Lefcoe 2004). To illustrate, excessive costs will be incurred if the seller
of a ground-floor retail space is liable to certify the space's fitness for the purposes
of prospective buyers who have a wide variety of needs. Obviously the sellers
are the less cost-effective information providers in such circumstances.


Grossman (1981) argues that if the information set is too broad to describe,
sellers may not know what specific pieces of information to disclose and hence
tend to overproduce them. The duty of disclosure may lead to an overinvestment
in producer insurance, and general prices may increase as a consequence. A
number of studies, such as McKean (1970), Buchanan (1970), and Goldberg
(1974), also contend that general prices under product liability tend to be higher
because of tie-in insurance arrangements. For instance, Nanda and Ross (2009)
show that after some U.S. states enacted property condition disclosure laws,
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house prices increased by 3-4 percent. In stark contrast, buyers would need to
"bribe themselves" (McKean 1970, p. 43) to exercise care under the caveat emptor
principle, which is essentially a hidden self-insurance cost to them.


Supplemented by the empirical findings of this study, a clearer outline of the
information costs pertaining to the two legal doctrines can now be seen. There
are three major components of the information costs borne by the parties: tie-
in insurance, self-insurance, and the overpricing premium on lemons. Under
caveat venditor rules, general price levels would be higher because of the higher
tie-in insurance costs, whereas consumers in general would exert less effort to
insure themselves through searching for information and would pay a lower
overpricing premium in case of buying a lemon. The opposite would be the case
under the doctrine of caveat emptor; that is, general price levels would be lower
while overall search costs and the overpricing premium on lemons would be
higher. The question whether to let the buyer or the seller beware has become
a normative one; it depends on people's preferences and value judgments re-
garding the three major components of the information costs.


Calabresi and Bass (1970) claim that while buyers are free to choose sellers
under customer liability, sellers are also free to discriminate among buyers under
producer liability. With freedom of contract and costless negotiations, Friedman
(1987) suggests that the outcomes of caveat venditor and caveat emptor can be
symmetric. Sellers can give guarantees under the former rule, and buyers can
grant waivers under the latter. In the United States, for instance, while infor-
mation disclosure is made mandatory in some states under property condition
disclosure laws, certain states allow voluntary disclosure or seek waivers from
buyers (Lefcoe 2004). This is in fact a corollary of Coase's (1960) argument that
suggests that so long as property rights are well delineated, costless negotiations
will bring about the same social optimum outcome. However, underpinning this
concept is the assumption of zero transaction costs, which do not exist in the
real world. Besides, if transaction costs are truly zero, information will no longer
be asymmetric and the lemons problem will be eliminated by definition. Re-
gardless, as Coase (1988, p. 175) puts it, it is the world of positive transaction
costs that interests him: "The reason why economists went wrong was that their
theoretical system did not take into account a factor which is essential if one
wishes to analyze the effect of a change in the law on the allocation of resources.
This missing factor is the existence of transaction costs."


The transaction costs associated with this discussion are twofold: the costs of
delineating a property right in information and the costs of bringing about an
optimum outcome. The arrangement of these costs varies across different prod-
ucts and markets. Depending on the structure of the transaction costs, a change
in the default contract terms may affect the outcome. Under the caveat emptor
principle, the default contract terms assign a property right in information to
the sellers. It appears that the "ink cost" related to the delineation of the right
is rather nominal, as it is literally just a matter of a few typed words like "as is"
or "I know of no material defects in the property that I have not disclosed."
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However, the transaction costs in terms of search costs and the risk to the
prospective buyers could be substantial in some circumstances. In contrast, under
caveat venditor rules, the default contract terms assign a property right in in-
formation to the buyers. Notwithstanding that search costs and the risk to the
buyers could be reduced, the costs of right delineation that are borne by the
sellers, in terms of product description and insurance costs, could be much
higher. Whether a change in the default contract terms will reduce the transaction
costs and hence achieve a more efficient outcome is case specific and requires
detailed investigation.


Irrespective of the underlying legal regime, new institutions have emerged to
tackle the lemons problem. Brand names and guarantees are two counteracting
institutions illustrated by Akerlof (1970) to deal with lemons. Voluntary infor-
mation disclosure programs are another example. For instance, house sellers in
the United Kingdom can choose to take part in the TransAction National Protocol
2000 program, which serves to signal that their houses are not lemons. Fur-
thermore, following Kronman's (1978) idea, some specific mandatory disclosure
requirements on information that is costless for sellers to obtain can improve
social welfare if following them avoids buyers incurring an overpricing premium.
Termite infestations, natural hazards, and the like are examples of this kind of
information. Moreover, third parties also have a role to play if the provision of
information can on the one hand benefit themselves and on the other hand
curtail the lemons problem. For example, in the automobile industry, some
service providers such as Carfax.com provide useful historical information about
used cars at a reasonable fee. Governments and the media can also provide
systematic and useful information to consumers. The overpricing premium in
this study would have vanished if the government had proactively supplied
information about the highway project before the lemons were disposed of in
the market. In addition, a clear delineation of right (or liability) to a third party
can also fix some of the problem. In Pope's (2007) study on the impact of aircraft
noise on housing prices, it was in fact the airport authority in North Carolina,
rather than the sellers, buyers, or real estate agents, that disseminated the noise
information out of fear of subsequent lawsuits.


5. Conclusion


This study shows that the level of overpricing of lemons is contingent on the
underlying legal principles. In the empirical case, the durable lemons were over-
priced by 6.7 percent under the caveat venditor principle and 9.9 percent under
the caveat emptor principle. This indicates that switching the legal regime from
the former to the latter produces a 32 percent increase in the overpricing pre-
mium.


The finding that a lower level of overpricing of lemons is associated with the
doctrine of caveat venditor does not suggest that it is necessarily a more efficient
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doctrine. Previous studies have shown that general price levels are higher under
the caveat venditor principle because a tie-in insurance cost is bundled. In
contrast, the costs of searching for information will be higher under the caveat
emptor principle since buyers will need to insure themselves. Summarizing the
findings of this study, buyers may pay more in general under the caveat venditor
principle but pay less for self-insurance and overpricing premiums on lemons.
In contrast, buyers may pay less in general under the caveat emptor principle
but pay more for self-insurance and overpricing premiums on lemons. All in
all, there are different implications for the total information costs under the two
distinct legal regimes governing sales and information.


Fifty years ago in his study of the problem of social cost, Coase (1960, p. 18)
called for detailed investigation of the actual outcomes of different social ar-
rangements. He made reference to the real estate development industry and said,
"Economists need to study the work of the broker in bringing parties together,
the effectiveness of restrictive covenants, the problems of the large-scale real-
estate development company, the operation of governmental zoning, and other
regulating activities." This paper simply echoes his view.
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LEMON LAWS: PUTTING THE SQUEEZE ON
AUTOMOBILE MANUFACTURERS


American consumers spend more time shopping for an automobile
than for any other consumer product.! This is true in part because the
automobile industry makes available a large number of foreign and
domestic models and a wide variety of optional equipment, permitting
consumers to order automobiles tailored to their individual needs.2


Manufacturers and dealers, however, severely limit consumers' options
regarding warranty coverage on a new automobile.' All but one manu-
facturer4 offer a standard warranty that restricts a consumer's remedy


1. FTC FINAL REPORT, WARRANTIES RULES CONSUMER BASELINE STUDY 52-54 (1979).
This fact is not surprising because an automobile is the second-largest expenditure for 65% of
American families; for 15% of American families it is the largest purchase. Automobile Warranty
and Repair Act." Hearings on H 1005 Before the Subcomm. on Consumer Protection and Finance
of the House Comm on Interstate and Foreign Commerce, 96th Cong., 1st Sess. 15-16 (1979) (state-
ment of Rep. Eckhardt, bill sponsor) [hereinafter cited as Automobile Warranty and Repair Act
Hearings]. In 1981, the average-priced passenger car cost $8,710. MOTOR VEHICLE MFR'S ASS'N
OF THE U.S., INC., MVMA MOTOR VEHICLE FACTS AND FIGURES '82, at 10-11, 39 (1982).


2. See MOTOR VEHICLE MFR'S ASS'N OF THE U.S., INC., supra note 1, at 38.
3. There are only two types of warranty coverage available from automobile manufacturers


selling cars in the United States: American Motors Corporation's (AMC) full warranty,
seeAppendix A, and all other manufacturers' standard limited warranties, see, e.g., Appendix B.
Only AMC's warranty meets the minimum federal standards for full warranty coverage set out in
the Magnuson-Moss Warranty-Federal Trade Commission Improvement Act of 1975, 15 U.S.C.
§§ 2301-2312 (1982). See id § 2304; see also infra note 90 and accompanying text (describing the
Magnuson-Moss Act's full/limited warranty dichotomy). All others offer almost identical limited
warranty coverage. See infra notes 4, 5, 91 & 92 and accompanying text. See generally FTC
SUMMARY REPORT, WARRANTIES RULES WARRANTY CONTENT ANALYSIS 48-50 (1979).


Most warranties provide coverage for 12 months or 12,000 miles, whichever comes first, see,
e.g., Appendix B; some warranties extend coverage for 24 months or 24,000 miles. Foreign car
warranties offer varying combinations of time and mileage limitations. See FTC SUMMARY RE-


PORT, supra at 20. In addition, some warranties extend coverage for up to five years or 50,000
miles on specified parts, usually the components of the power train. See, e.g., Appendix B. See
generally FTC SUMMARY REPORT, supra, at 19-24. All warranties exclude certain parts, such as
tires, from coverage. Id at 49.


4. Although AMC is the only manufacturer to offer a full warranty, see supra note 3, it
holds only about 2% of the market for new car sales. Approximately 98% of all new cars sold in
the U.S., therefore, carry the automobile manufacturer's standard limited warranty. See FTC
SUMMARY REPORT, supra note 3, at 46. Because full warranties have a minimal impact on con-
sumers' automobile warranty problems, this Note gives them only limited consideration. For a
fuller analysis see generally C. REITZ, CONSUMER PROTECTION UNDER THE MAGNUSON-MOSS
WARRANTY ACT 45-57 (1978); Brickey, The Magnuson-Moss Act-An Analysis of the Efficacy of
Federal Warranty Regulation as a Consumer Protection Tool, 18 SANTA CLARA L. REv. 73, 78
(1978).
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for manufacturing defects to repair or replacement of defective parts.5
Many manufacturers allow consumers to purchase a service contract if
they wish to extend the duration of the warranty's coverage.6


For most automobile purchasers, this repair or replace warranty pro-
vides adequate protection against minor defects which commonly occur
in mass produced goods.7 In most cases, the dealer can repair these
defects quickly and completely. Thus, the warranty usually insures


5. The standard automobile warranty traditionally consists of five elements: an express
warranty that none of the covered parts will prove defective during a specified period of time; an
integration clause excluding any other express warranty; a disclaimer of all implied warranties; a
clause providing that repair or replacement of any defective part is the buyer's sole remedy for any
breach of warranty; and a term excluding liability for any consequential losses resulting from a
breach of warranty. See Appendix B. Cf. Eddy, Effects of the Magnuson-Moss Act Upon Con-
sumer Product Warranties, 55 N.C.L. REv. 835, 841 (1977) (identifying four elements of "limited
repair warranty"); Whitford, Law and the Consumer Transaction: A Case Study of the Automobile
Warranty, 1968 Wis. L. REv. 1005, 1013-15 (enumerating risks covered by standard automobile
warranty). The Uniform Commercial Code (U.C.C.) authorizes each of these provisions, See
U.C.C. § 2-313 (creation of express warranties); id §§ 2-316(1), 2-202 (exclusion of express war-
ranties); id § 2-316(2) (exclusion of implied warranties of merchantability and fitness for particu-
lar purpose); id § 2-719(1) (creation of exclusive remedy for breach); id § 2-719(3) (exclusion of
consequential damages); Eddy, supra at 841-42. State and federal legislation has restricted or
occasionally negated a manufacturer's ability to disclaim implied warranties and limit liability for
consequential damages in sales of consumer goods. See, e.g., CAL. CIV. CODE § 1792.4 (Deering
1981); D.C. CODE § 28:2-316.1(2) (Supp. 1982); KAN. STAT. ANN. § 50-639(a) (1976); ME. REV.
STAT. ANN. tit. 11, § 2-316(5) (Supp. 1982); MD. COM. LAW CODE ANN. § 2-316.1 (1975 & Supp.
1982); MASS. ANN. LAws ch. 106, § 2-316A (Michie/Law. Co-op. 1976); Miss. CODE ANN. § 75-2-


719(4) (1972); VT. STAT. ANN. tit. 9A, § 2-316(5) (Supp. 1983).
While implied warranties are an important source of consumer rights against a seller, most of


the "lemon laws," which are the subject of this Note, apply only if the manufacturer offers an
express warranty. See Appendix D. This Note, therefore, will focus on consumers' rights under
an express warranty, giving an explanation of implied warranties only insofar as they are relevant
to lemon laws. For a fuller discussion of these warranties, see generally J. WHITE & R. SUMMERS,
UNIFORM COMMERCIAL CODE §§ 9-6 to 9-9, 12-5 to 12-7 (2d ed. 1980); Millspaugh & Cof-
finberger, Sellers'Disclaimers ofImplied Warranties: The Legislatures Strike Back, 13 U.C.C. L.J.
160, 168-70 (1980).


6. The consumer may purchase a service contract at the time the car is purchased or shortly
thereafter. The service contract merely extends the duration of the manufacturer's obligation to
repair defects and does not increase responsibility for replacing defective automobiles that the
dealer cannot repair. See Automobile Warranty and Repair Act Hearings, supra note 1, at 498-99
(statement of James G. Vorhes, Vice President, General Motors Corp.).


7. See Goddard v. General Motors Corp., 60 Ohio St. 2d 41, 45, 396 N.E.2d 761,764 (1979).
Quality control problems are worse for automobiles, however, than for any other consumer


product. While about 7% of all consumer products have warranted defects upon delivery, almost
30% of all new automobiles sold have warranted defects. Pertschuk, Consumer Automobile
Problems, 11 U.C.C. L.J. 145, 146-47 (1979). Cf. Automobile Warranty and Repair Act Hearings,
supra note 1, at 485 (comments of James G. Vorhes, Vice President, General Motors Corp.) (com-
plexity of automobiles makes defects arising during production inevitable). See generally R. NA-
DER, C. DrrLow & J. KINNARD, THE LEMON BOOK 15 (1970) [hereinafter cited as R. NADER].
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that the buyer will have an automobile substantially free of defects
soon after the sale, while it protects the dealer until he has had an op-
portunity to correct defects.8 In some instances, however, the automo-
bile suffers from serious defects that the dealer cannot remedy.9 In
other cases, the dealer resists the buyer's efforts to secure repairs under
the warranty.10 When these situations arise, the buyer may become
convinced that the dealer will never completely repair the automobile


8. Beal v. General Motors Corp., 354 F. Supp. 423, 426 (D. Del. 1973). Accord Ford Motor
Co. v. Mayes, 575 S.W.2d 480, 484 (Ky. Ct. App. 1978); Goddard v. General Motors Corp., 60
Ohio St. 41, 46, 396 N.E.2d 761,764 (1979); Murray v. Holiday Rambler, Inc., 83 Wis. 2d 406,420,
265 N.W.2d 513, 522-23 (1978). See generally Eddy, supra note 5, at 842-44 (describing dealer's
and purchaser's responsibilities for reporting and curing defects under repair or replace warranty).


In cases governed by the U.C.C., the contractually reserved exclusive remedy of repair or re-
placement precludes the buyer from asserting other remedies unless, under the circumstances, it
fails of its essential purpose. U.C.C. § 2-719(l)(b) (1978). This remedial scheme protects the seller
from liability until he has had an opportunity to attempt repairs. See, e.g., id § 2-601 (buyer may
reject nonconforming goods "unless otherwise agreed under the sections on contractual limitations
of remedy"). See supra note 5 and accompanying text.


When the Magnuson-Moss Warranty Act controls, the promise to repair is a written warranty.
15 U.S.C. § 2301(6)(B) (1982). The Magnuson-Moss Act merges this remedy into the express
warranty, so that the manufacturer warrants the dealer's performance as well as the automobile's.
See id § 2301(6)(B) (defining "written warranty" to include a promise to repair). See also Eddy,
supra note 5, at 853. But cf. Hahn v. Ford Motor Co., 434 N.E.2d 943, 952 (Ind. App. 1982)
(Magnuson-Moss Act requires warrantors to make any limitations on remedies conspicuous). The
seller does not breach until he has had an adequate opportunity to repair. Hole v. General Motors
Corp., 83 A.D.2d 715, 717, 442 N.Y.S.2d 638, 640 (1981). The Act requires a buyer to allow a
supplier to attempt to comply with the terms of applicable warranties before bringing suit for
breach. 15 U.S.C. § 23 10(e) (1982).


9. The dealer's inability to remedy defects may result from several causes. In some cases the
dealer may be unable to locate the defect causing the malfunction. See, e.g., Ford Motor Co. v.
Mayes, 575 S.W.2d 480 (Ky. Ct. App. 1978) (unusual noise and vibration in truck required several
mechanics to diagnose); Massingale v. Northwest Cortez, Inc., 27 Wash. App. 749, 620 P.2d 1009
(1980) (motor home that would not start when motor was hot required several months to diag-
nose). In some situations, the dealer identifies and repairs defective parts, yet the automobile
continues to malfunction. See, e.g., Tiger Motor Co. v. McMurtry, 284 Ala. 283, 224 So. 2d 638
(1969) (after numerous repairs car still misfired, skipped, burned oil and got poor gas mileage);
Pavesi v. Ford Motor Co., 155 N.J. Super. 373, 382 A.2d 954 (1978) (paint would not ahere to
automobile repainted several times). Even when the dealer has located the difficulty and cured it,
other circumstances may make it foreseeable that the automobile will never be in good repair.
See, e.g., Bayne v. Nail Motors, Inc., 12 U.C.C. REP. SERV. (Callaghan) 1137 (Iowa 1973) (auto-
mobile's entire power train probably damaged when differential "froze" while car was in motion);
Asciolla v. Manter Oldsmobile-Pontiac, Inc., 117 N.H. 85, 370 A.2d 270 (1977) (when transmis-
sion malfunctioned because automobile had been submerged, it would probably develop other
defects). In all of these cases even the dealer's good faith efforts to repair could not give the buyer
a defect-free automobile.


10. Many of these cases involve disputes over whether the warranty requires the dealer to
repair a particular defect. See, e.g., Ford Motor Co. v. Fairley, 398 So. 2d 216 (Miss. 1981) (dealer
disputed whether extended warranty coverage was still in effect when buyer demanded repairs);
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and attempt to return the "lemon" to the dealer.1' The repair or re-
place warranty, however, can severely hamper the buyer's efforts to ne-
gotiate with the dealer or manufacturer for a refund or a replacement
vehicle. 12 Indeed, the buyer often must litigate in order to receive the
relief he seeks.'3 The cost of bringing suit, however, frequently exceeds


Ehlers v. Chrysler Motor Corp., 88 S.D. 612, 226 N.W.2d 157 (1975) (dealer refused to repair
because he believed buyer had changed odometer).


Proponents of statutes regulating automobile warranties often suggest that dealers raise disputes
about warranty coverage in order to avoid performing unprofitable repairs. While speaking in
favor of proposed federal legislation H.R. 1005, 96th Cong., Ist Sess. (1979), which would have
made the full warranty provisions of the Magnuson-Moss Warranty Act, 15 U.S.C. § 2304 (1982),
applicable to all new automobiles, FTC Chairman Michael Pertschuk explained how the automo-
bile warranty system operates to deprive consumers of effective service.


The manufacturers have designed a warranty system primarily to control costs. Deal-
ers complain that labor rates are too low, that flat-rate time allowances are too short, and
parts mark-ups too small compared to their retail service business. As a result they feel
they are underpaid to do warranty work. They also complain about arbitrary refusals to
reimburse for work and long delays (up to 3 months) in receiving reimbursement. De-
lays in delivery of needed parts also contribute to dealer and consumer dissatisfaction
with warranty service.


Dealers undoubtedly contribute to the warranty system's failures, by assigning war-
ranty work a low priority, and by being unresponsive to consumer's reasonable expecta-
tions for service and for resolving disputes.


Automobile Warranty and Repair Act Hearings, supra note 1, at 149-50. Accord Consumer Protec-
tion in the Sale of New and Used Cars: Hearings Before the Caifornia Assembly Labor, Employ-
ment, and ConsumerAffairs Comm 139 (1979) (statement of Noel Quintana, founder of Lemon-
Aide; a consumer organization for owners of defective automobiles) (on file at Washington Univer-
sity Law Quarterly) [hereinafter cited as Calfornia Automobile Hearings]; Connecticut House of
Representatives, Debates on Substitute House Bill No. 5729, An Act Concerning Automobile
Warranties 3154 (April 20, 1982) (remarks of Rep. Zajac) (on file at Washington University Law
Quarterly) [hereinafter cited as Connecticut House Debates].


11. "[A]t some point in time, it must become obvious to all people that a particular vehicle
simply cannot be repaired or parts replaced so that the same is made free from defect." General
Motors Corp. v. Earnest, 279 Ala. 299, 302 184 So. 2d 811, 814 (1966).


There are no statistics available on the number of "lemons" produced yearly, but one author
estimates that automobile manufacturers produce more than 10,000 lemons per year. R. NADER,
supra note 7, at 16.


12. The dealer typically insists that so long as he continues to attempt repairs free of charge
he has fulfilled his obligations under the repair or replace warranty. See supra note 5 and accom-
panying text. This argument usually fails after the buyer has allowed the dealer several repair
opportunities. See, e.g., Beal v. General Motors Corp., 354 F. Supp. 423, 427 n.2 (D. Del. 1973);
Durfee v. Rod Baxter Imports, Inc., 262 N.W.2d 349, 356 (Minn. 1977); Durant v. Palmetto Chev-
rolet Co., 241 S.C. 508, 514 129 S.E.2d 323, 325 (1963); Kure v. Chevrolet Motor Div., 581 P.2d
603, 608 (Wyo. 1978). Although dealers typically lose cases on this point, asserting this position
can be an effective method of avoiding the expense of resolving complaints when the dealer does
not believe the customer will bring suit. See infra notes 14, 67-68 & 172 and accompanying text.


13. An attorney giving advice to those handling warranty disputes recommends that they
follow the manufacturer's complaint handling procedure because failing to do so could defeat a
cause of action under the U.C.C. or the Magnuson-Moss Act. He also acknowledges that doing so
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the amount recoverable. 14


In response to the automobile owner's plight, several states recently
passed "lemon laws."15 These statutes compel automobile manufactur-
ers to give purchasers a refund or a replacement vehicle if, after a rea-
sonable number of attempts at repair, an automobile fails to conform to
the terms of a warranty. 6 Lemon laws also specify what constitutes a
presumptively reasonable number of attempts at repair.1 7 A consumer


might resolve the dispute. Oxenham,.Automobiles andthe Lemon Law, 7 VA. B.A.J. 18, 19 (1981).
Accord R. NADER, supra note 7, at 26.


14. The most obvious expense in bringing suit is the attorneys' fees a consumer must pay.
The economics of private litigation makes the recovery of costs and attorneys' fees


crucial remedies if private enforcement of warranties is to be a workable option for con-
sumers. Unless a consumer can be assured of recovering these costs, the consumer is
limited to recovering contract damages, generally the difference in value between the
goods as warranted (defect free) and as delivered (with unremedied defects). Even
where the consumer seeks a refund for a lemon, the car has some trade-in value, and the
true recovery is only the difference between the purchase price and this value. Often the
potentially recoverable damages are less than the likely costs of litigation.


Letter from Michael Pertschuk, FTC Chairman, to James H. Scheuer, Chairman House Subcom-
mittee on Consumer Protection and Finance (April 27, 1979) (discussing H.R. 1005, 96th Cong.,
1st Sess. (1979)), reprinted in Caliornia Automobile Hearings, supra note 10, at 328.


Attorneys' fees are not recoverable as an element of consequential damages in a suit under the
U.C.C. Murray v. Holiday Rambler, Inc., 83 Wis. 2d 406, 435, 265 N.W.2d 513, 527 (1978). The
Magnuson-Moss Act allows awards of attorneys' fees. 15 U.S.C. § 2310(d)(2) (1982). Such
awards are discretionary, however, and commentators suggest that attorneys are reluctant to take
cases based on warranty claims if an award of fees is their only hope for payment. See Hearings
on Auto Repair Before the Subcomm on Consumer Protection and Finance of the House Comm. on
Interstate andForeign Commerce, 95th Cong., 2d Sess. 200 (1979) (statement of Albert H. Kramer,
Director, Bureau of Consumer Protection, FTC); Miller & Kanter, Litigation Under Magnuson.
Moss: New Opportunities in Private Actions, 13 U.C.C. L.J. 10, 27 (1980).


Another expense to the buyer is the inconvenience of not using the car during the pendency of
the dispute. See infra notes 69-74 and accompanying text. The inefficiency of litigation as a mode
of settling warranty disputes is also costly for both individuals and consumers as a group. See
H.R. REp. No. 1107, 93d Cong., 2d Sess. 40, reprinted in 1974 U.S. CODE CONG. & AD. NEws
7702, 7748-49; Pertschuk, supra note 7, at 149.


15. California and Connecticut passed the nation's first automobile lemon laws in 1982. Act
of July 7, 1982, A.B. No. 1787, 1982 Cal. Stat. ch. 388 (codified at CAL. CIV. CODE § 1793.2(e)
(Deering Supp. 1984)); Act of Oct. 1, 1982, Pub. Act No. 82-287, 1982 Conn. Acts 667 (codified at
CONN. GEN. STAT. § 42-179 (1983)). For the text of the Connecticut statute, see Appendix C. For
citations to lemon laws passed in 1983 see infra note 119.


16. See statutes cited infra note 119. Several states have lemon provisions applicable to all
consumer products. E.g., CAL. CIv. CODE §§ 1790-1797.5 (Deering 1981); KAN. STAT. ANN.
§§ 50-623 to -643 (1976 & Supp. 1981); MD. CoM. LAW CODE ANN. §§ 14-401 to -409 (1975 &
Supp. 1982); OR. REV. STAT. § 72.8010-.8200 (1981); RI. GEN. LAWS § 6A-2-329 (1977). Unlike
automobile lemon laws, these statutes do not define a reasonable number of attempts at repair.
See infra notes 17 & 147-48 and accompanying text. See also Appendix D (provisions of state
lemon laws).


17. Most lemon laws state that 4 repair attempts on the same defect or 30 days out of service
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satisfying these statutory prerequisites18 can invoke this presumption to
shift to the manufacturer the burden of proving that an automobile is
not a lemon. 19


This Note explores the means of recovery currently available to
lemon owners. Part I shows that the Uniform Commercial Code
(U.C.C.) creates barriers to the lemon owner's recovery. Part II dem-
onstrates that the Magnuson-Moss Warranty Act does little to remove
these barriers. Part III sets out the policies legislatures sought to fur-
ther by passing lemon laws, and analyzes the ways that courts can im-
plement those policies. This Note concludes that lemon laws can
achieve the goals legislators envisioned if courts interpret them in a
manner that is consistent with the underlying policy considerations,
rather than relying on the modes of statutory analysis courts have de-
veloped under the U.C.C.


I. THE UNIFORM COMMERCIAL CODE


The U.C.C.20 authorizes enforcement of the automobile manufac-


for repairs during the first year after delivery constitutes a presumptively reasonable number of
attempts at repair. Eg., CAL. CIV. CODE § 1793.2 (Deering Supp. 1983). See infra notes 147-48
and accompanying text. See also Appendix D (identifying lemon laws which incorporate this
presumption).


18. The consumer must first give notice of the automobile's defects to the dealer or manufac-
turer. See, eg., Act of June 3, 1983, ch. 83-69, § 5(4)(b)(2), 1983 Fla. Legis. Serv. 517, 522 (West)
(to be codified at FLA. STAT. ANN. § 681.104(4)(b)(2) (West)) ("It shall be the responsibility of the
consumer ... to give written notification to the manufacturer of the need for the repair of the
nonconformity . . . ."); ME. REv. STAT. ANN. tit. 10, § 1163(1) (Supp. 1983-1984) (manufac-
turer's duty to conform a new automobile to applicable express warranties arises when "the con-
sumer reports the nonconformity to the manufacturer, its agent or its authorized dealer .... ");
NEB. REv. STAT. § 60-2704 (Supp. 1983) ("In no event shall the presumption in this section apply
against a manufacturer unless the manufacturer has received prior written direct notification by
certified mail from or on behalf of the consumer .... "). The consumer must, of course, allow
the dealer or manufacturer a reasonable number of attempts to repair the defect. See infra notes
147-50 and accompanying text. When claiming entitlement to a refund or replacement, the con-
sumer must show that a warranted defect substantially impairs the automobile. See infra notes
160-67 and accompanying text.


19. All lemon laws allow the manufacturer to rebut the statutory presumption that a specified
standard constitutes a reasonable number of repair attempts. See infra notes 154-56 and accompa-
nying text. In addition, several statutes create affirmative defenses for the manufacturer, allowing
a showing that a defect resulted from the owner's abuse or neglect of the automobile, or that its
defects do not substantially impair its use and value. See infra note 164.


20. The U.C.C., with certain local variations, regulates consumer warranties in all states ex-
cept California, Kansas, Maryland, Minnesota, Oregon and Rhode Island. See CAL. CIV. CODE
§§ 1790-1797.5 (Deering 1981 & Supp. 1983); KAN. STAT. ANN. §§ 50-623 to -643 (1976 & Supp,
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turer's standard warranty as written.2' In the event that a new automo-
bile has defects which constitute a breach of warranty, the exclusive
remedy obligates both the manufacturer and the buyer to allow the
dealer to attempt to repair or replace the defective parts.22 If the buyer
complies with the warranty by allowing the dealer several attempts to
correct defects,23 yet the automobile still fails to conform to the terms


1981); MD. CoM. LAW CODE ANN. §§ 14-401 to -409 (1975 & Supp. 1982); MINN. STAT. ANN.
§ 325G.17-.20 (1981); OR. REV. STAT. § 72.8010-.8200 (1981); R.I. GEN. LAWS § 6A-2-329 (1977).


The U.C.C.'s drafters sought to implement traditional notions of freedom of contract by creat-
ing mechanisms for enforcing the terms of a bargain as made. U.C.C. § 1-102 comment 2 (1978)
("[Flreedom of contract is a principle of the Code: 'the effect' of its provisions may be varied by
'agreement' "). The U.C.C. thus eschews consumer protection in favor of "neutrality" toward
such issues.


While certain principles set forth in the Uniform Commercial Code do tend to give the
consumer greater protection than in the past, the U.C.C. is not basically directed toward
consumer protection. Indeed, one of the earlier decisions made in drafting the U.C.C.
was that it be "neutral" in the area of consumer protection. The validity and wisdom of
this "neutrality" may well be questioned. Nevertheless, it did mean that the Code was
not oriented to solving many of the major problems of consumer protection. This was
left to individual states.


D. KING, C. KUENZEL, T. LAUER, N. LITTLEFIELD & B. STONE, COMMERCIAL TRANSACTIONS
UNDER THE UNIFORM COMMERCIAL CODE 1-68 (3d ed. 1981). See generally R. SPEIDEL, R. SuM-
MERS & J. WHITE, TEACHING MATERIALS ON COMMERCIAL AND CONSUMER LAW 659-61 (3d ed.
1981).


21. See statutes citedsupra note 5. If the seller's promises or affirmations of fact become part
of the basis of the parties' bargain, the seller bears the risk that the product does not conform to
these express warranties. U.C.C. § 2-313(l)(a) (1978); see also id § 2-313(b), (c) (seller creates an
express warranty when description of goods becomes part of the basis of the bargain or seller uses
a sample or model to induce the sale).


Absent express contractual provisions to the contrary, the U.C.C. generally allocates the risk of
product failure to the seller through implied warranties of merchantability, U.C.C. § 2-314 (1978),
and fitness for a particular purpose, id § 2-315. The U.C.C. specifically allows the parties to a
sales transaction to reallocate the risk of product failure by excluding implied warranties and oral
express warranties. See id §§ 2-202, 2-316. See also supra note 5 (describing U.C.C.'s authoriza-
tion of each term of standard automobile warranty). The parties may also limit the buyer's reme-
dies for breach of warranty. See id § 2-719 (1978); Eddy, supra note 5, at 842-48.


Despite the U.C.C.'s explicit authorization of methods for limiting the seller's risks and liabili-
ties, courts have provided relief to purchasers when an automobile's express warranty deprived
them of a meaningful remedy. See, e.g., Courtesy Ford Sales, Inc. v. Farrior, 53 Ala. App. 94, 298
So. 2d 26, cert. denied, 292 Ala. 718, 98 So. 2d 34 (1974); Rose v. Chrysler Motors Corp., 212 Cal.
App. 2d 755, 28 Cal. Rptr. 185 (1963); Clark v. International Harvester Co., 99 Idaho 326, 581
P.2d 784 (1978); Eckstein v. Cummins, 41 Ohio App. 2d 1, 321 N.E.2d 897 (1974); Moore v.
Howard Pontiac-Am., Inc., 492 S.W.2d 227 (Tenn. App. 1972).


22. See, e.g., Ford Motor Co. v. Gunn, 123 Ga. App. 550, 551, 181 S.E.2d 694, 696 (1971);
Clark v. International Harvester Co., 99 Idaho 326, 340, 581 P.2d 784, 798 (1978); Hole v. General
Motors Corp., 83 A.D.2d 715, 716-17, 442 N.Y.S.2d 638, 640 (1981).


23. Some particularly tenacious buyers have allowed dealers many attempts to repair. See,
e.g.. Tiger Motor Co. v. McMurtry, 284 Ala. 283, 224 So. 2d 638 (1969) (buyer allowed dealer over
30 attempts to repair); Orange Motors v. Dade County Dairies, Inc., 258 So. 2d 319 (Fla. App.)
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of the warranty, the U.C.C. allows the buyer to pursue other reme-
dies.24 Courts consider the contractually reserved exclusive remedy to
have "failed of its essential purpose,"25 and allow the aggrieved pur-
chaser to seek other appropriate relief.2 6


The U.C.C. offers several remedies to consumers who establish that
the repair or replace remedy failed of its essential purpose.27 Among
these remedies, rejection28 and revocation of acceptance 29 are the most


(buyer had possession of auto only 6 out of first 197 days following delivery), cert. denied, 263 So.
2d 831 (Fla. 1972); Zoss v. Royal Chevrolet, Inc., 11 U.C.C. REP. SERV. (Callaghan) 527 (Ind.
1972) (during first three months after delivery automobile spent more than half its time at dealer's
for repairs).


24. U.C.C. § 2-719(2) (1978). The comments to § 2-719 set forth the rationale for refusing to
enforce a remedy which has become oppressive to one party:


[I]t is of the very essence of a sales contract that at least minimum adequate remedies be
available. If the parties intend to conclude a contract for sale within this Article they
must accept the legal consequence that there be at least a fair quantum of remedy for
breach of the obligations or duties outlined in the contract.


Id § 2-719 comment 1.
25. Id § 2-719(2).
26. See, e.g., Beal v. General Motors Corp., 354 F. Supp. 423, 426 (D. Del. 1973); Conte v.


Dwan Lincoln-Mercury, Inc., 172 Conn. 112, 123, 374 A.2d 144, 149 (1976); Ford Motor Co. v.
Mayes, 575 S.W.2d 480,484 (Ky. Ct. App. 1978); Durfee v. Rod Baxter Imports, Inc., 262 N.W.2d
349, 356 (Minn. 1977); Goddard v. General Motors Corp., 60 Ohio St. 2d 41, 45-56, 396 N.E.2d
761, 764 (1979); Ehlers v. Chrysler Motor Corp., 88 S.D. 612, 619, 226 N.W.2d 157, 161 (1975);
Murray v. Holiday Rambler, Inc., 83 Wis. 2d 406, 420, 265 N.W.2d 513, 520 (1978).


27. See J. WHITE & R. SUMMERS, supra note 5, § 8-1. If the buyer successfully rejects or
revokes acceptance, he may "cover" under § 2-712 by purchasing similar goods and then seeking
recovery of the difference in price between the substitute goods and those returned to the seller.
Alternatively, the buyer may recover the difference between the market price for the goods re-
turned at the time he learned of the breach and the contract price under § 2-713. These additional
remedies insure that the buyer will have funds to secure goods similar to those covered by the
contract. For a full discussion of these remedies, see J. WHITE & R. SUMMERS, supra note 5, §§ 6-
3 to 6-4. Both of these remedies entitle the buyer to prove any incidental and consequential losses
suffered as a result of the seller's breach. U.C.C. §§ 2-712(2), 2-713(1), 2-715 (1978). For a
description of other buyer's remedies under the U.C.C. see infra notes 28-30 & 54.


28. The U.C.C. states that "if the goods. . . fall in any respect to conform to the contract, the
buyer may ... reject the whole." U.C.C. § 2-601 (1978). Thus, the U.C.C. incorporates the tradi-
tional "perfect tender rule" which requires a seller to tender goods that conform to each and every
term of the contract in order to create any obligation for the buyer to accept. See J. CALAMARI &
J. PERILLO, THE LAW OF CONTRACTs 413 (2d ed. 1977). See also U.C.C. § 2-106(2) (1978)
("Goods or conduct. . . are 'conforming'. . . when they are in accordance with the obligations
under the contract"). The primary limitation on the buyer's right to reject nonconforming goods
is the seller's right to cure nonconforming tender. Id § 2-508. The seller's right to cure creates an
obligation on the buyer to at least permit the seller to inspect the goods to determine what steps
must be taken to make them conform to the contract. Wilson v. Scampoli, 228 A.2d 848, 850
(D.C. Ct. App. 1967) (buyer's rejection of malfunctioning television set defeated because buyer
refused to allow seller to determine if it could be repaired).


Thus, the perfect tender rule has little practical effect under the U.C.C. For an analysis of the
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adequate for owners who wish to rid themselves of defective
automobiles. 30 A buyer who exercises one of these remedies may can-
cel his contract with the dealer and recover payments toward the
purchase price.31 Because the U.C.C. focuses on preserving bargains it
sets stringent standards for these remedies.32


A. Rejection


Zabriskie Chevrolet, Inc. v. Smith33 illustrates the extreme circum-
stances which must exist before courts will allow lemon owners to re-
cover pursuant to rejection.34 In Zabriskie the Smiths' automobile lost


limitations on the buyer's right to reject nonconforming goods, see generally J. WHITE & R. SUM-
MERS, supra note 5, § 8-3; Wallach, The Buyer's Right to Return Unsatisfactory Goods-The Uni-
form Commercial Code Remedies of Reection and Revocation of Acceptance, 20 WASHBURN L.J.
20, 23-28 (1980). For a discussion of the difficulties lemon owners face in attempting to reject new
automobiles, see infra notes 33-49 and accompanying text.


A buyer who cannot establish that he rightfully rejected or justifiably revoked acceptance of
goods may nonetheless recover monetary damages for breach of warranty. So long as the buyer
gives notice of the defects to the seller, he may recover damages based on the difference between
the value of the goods accepted and the value they would have had if they had been as warranted.
U.C.C. §§ 2-607, 2-714 (1978). He may also recover incidental and consequential damages. Id
§ 2-714(3).


29. See infra notes 50-70 and accompanying text. Like rejection, revocation of acceptance
allows the buyer to return nonconforming goods to the seller. See U.C.C. § 2-608 (1978).


For rejection or revocation of acceptance to be procedurally effective, a buyer must seasonably
notify the seller of any objections to the goods delivered. Id §§ 2-602(1), 2-605(1), 2-608(2).


30. Monetary damages based on a defective automobile's decreased value, U.C.C. § 2-714
(1978), cannot compensate the owner of an automobile that has irreparable defects. See cases
cited supra note 9. Theoretically the buyer may resell the defective automobile and apply its sale
price and the amount recovered as damages toward the purchase of a new automobile. In this
situation, however, the buyer faces the risk that prospective purchasers will not agree with the
court's assessment of the automobile's value in its defective condition. Also, the price of similar
automobiles may have increased since the buyer purchased the defective automobile so that he
cannot afford to replace it. Recovery pursuant to rejection or revocation of acceptance places the
risk of depreciation in the value of the goods on the selling dealer. See J. WHITE & R. SUMMERS,
supra note 5, § 8-1. For the lemon owner who can establish a rightful rejection or justified revoca-
tion of acceptance, the U.C.C. provides reasonably complete recovery. See also supra note 29
(rejection and revocation of acceptance allow buyer to return nonconforming goods to seller). But
see supra note 14 (describing nonrecoverable costs of bringing suit).


31. U.C.C. § 2-711(1) (1978).
32. "ITihe general policy of this Article. . . looks to preserving the deal wherever possible,


[and] therefore insists that the seller's right to correct his tender [when the buyer rejects] be pro-
tected." Id § 2-605 comment 2. See supra note 28 (seller's right to cure as a limitation on the
buyer's ability to reject). For a fuller discussion of the standards for rejection and revocation of
acceptance, see J. WHrrE & R. SuMmERS, supra note 5, § 8-3.


33. 99 N.J. Super. 441, 240 A.2d 195 (1968).
34. For other cases in which courts allowed buyers to reject, see Lloyd v. Classic Motor
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power to the transmission within a mile after leaving the dealer's show-
room. The buyer immediately notified the dealer that he wished to
cancel the sale and stopped payment on his check.35 In the dealer's suit
for payment, the court upheld the buyer's rejection, stating that the
buyer had not accepted 36 because an adequate opportunity to inspect
an automobile37 contemplates more than a "spin around the block. '38


In addition, because it was not reasonable for the dealer to believe that
the Smiths would accept an automobile that exhibited such a "remark-
able" defect within so short a time, the court found that the dealer's
attempt to cure the defects by replacing the transmission was ineffec-
tive.39 The court reasoned that the malfunction had shaken the Smiths'
faith in the automobile's integrity and reliability, making cure
impossible.4°


Coaches, Inc., 388 F. Supp. 785 (N.D. Ohio 1974) (purchaser of Rolls-Royce delivered with de-
fects costing several thousand dollars to repair allowed to reject almost three weeks after delivery
when automobile spent most of that time in garage); Bayne v. Nail Motors, 12 U.C.C. REP. SERV.
(Callaghan) 1137 (Iowa 1973) (buyer allowed to reject where differential "froze" after 400 miles
creating a risk of additional mechanical difficulties with the automobile).


35. 99 N.J. Super. at 445, 240 A.2d at 197.
36. Acceptance puts an end to the buyer's right to reject. U.C.C. § 2-607 (1978). The U.C.C.


provides for three methods of accepting goods.
Acceptance of goods occurs when the buyer
(a) after a reasonable opportunity to inspect the goods signifies to the seller that the


goods are conforming or that he will take or retain them in spite of their noncon-
formity; or


(b) fails to make an effective rejection (subsection (1) of Section 2-602), but such ac-
ceptance does not occur until the buyer has had a reasonable opportunity to inspect
them; or


(c) does any act inconsistent with the seller's ownership; but if such act is wrongful as
against the seller it is an acceptance only if ratified by him.


Id § 2-606(1).
Some courts find acceptance based solely on the act of taking possession of the automobile. See,


e.g., American Imports, Inc. v. G.E. Employees Credit Union, 37 N.C. App. 121, 124-25, 245
S.E.2d 798, 800-01 (1978); Rozmus v. Thompson's Lincoln-Mercury Co., 209 Pa. Super. 120, 123,
224 A.2d 782, 784 (1966). See also infra notes 41-49 and accompanying text.


37. Two of the three methods of accepting goods under the U.C.C. operate only when the
buyer has had an adequate opportunity to inspect. U.C.C. § 2-606(l)(a)-(b) (1978).


The court acknowledged the difficulties in determining whether an automobile has defects: "To
the layman, the complicated mechanisms of today's automobiles are a complete mystery. To have
the automobile inspected by someone with sufficient expertise to disassemble the vehicle in order
to discover latent defects before the contract is signed, is assuredly impossible and highly impracti-
cal.' 99 N.J. Super. at 453, 240 A.2d at 202.


38. 99 N.J. Super. at 453, 240 A.2d at 202. Thus, the court found that there had been no
acceptance under the applicable statute. N.J. REV. STAT. § 12A:2-606 (1962).


39. 99 N.J. Super. at 458, 240 A.2d at 205. See N.J. REV. STAT. § 12A:2-508 (1962). See
generally Wallach, supra note 28, at 24-28 (limitations on seller's right to cure).


40. 99 N.J. Super. at 458, 240 A.2d at 205. The court found that:
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B. Acceptance


A number of courts have recognized that the U.C.C.'s requirement of
an adequate opportunity to inspect goods for defects4' means that ac-
ceptance does not necessarily occur when a buyer takes possession of
an automobile.42 Other courts, however, have refused to recognize a
purchaser's right to reject after an automobile is driven from the
dealer's showroom. 43 Because most lemons do not begin malfunction-
ing as quickly, or with such severity, as did the automobile in
Zabriskie,4 rarely does the buyer learn of defects in time to reject.45 In
addition, the U.C.C. provides that, regardless of an opportunity to in-
spect, a buyer's conduct that is inconsistent with the seller's ownership
of defective goods may constitute acceptance. 46  When the manufac-
turer's exclusive remedy precludes rejection until after the dealer has
failed several times to effect repairs,47 a buyer can seldom avoid acting


For a majority of people the purchase of a new car is a major investment, rationalized by
the peace of mind that flows from its dependability and safety. Once their faith is
shaken, the vehicle loses not only its real value in their eyes, but becomes an instrument
whose integrity is substantially impaired and whose operation is fraught with
apprehension.


Id
41. See supra notes 36-37 and accompanying text.
42. See, e.g., Lloyd v. Classic Motor Coaches, Inc., 388 F. Supp. 785, 790 (N.D. Ohio 1974);


Asciolla v. Manter Oldsmobile-Pontiac, Inc., 117 N.H. 85, 88, 370 A.2d 270, 273 (1977); Zabriskie
Chevrolet, Inc. v. Smith, 99 N.J. Super. 441, 452-53 240 A.2d 195, 202 (1968).


43. See, e.g., Pavesi v. Ford Motor Co., 155 N.J. Super. 373, 376, 382 A.2d 954, 956 (1978).
See also cases cited infra note 49. But see Bayne v. Nail Motors, 12 U.C.C. REP. SERV. (Calla-
ghan) 1137 (Iowa 1973) (buyer allowed to reject automobile that malfunctioned four days after
delivery).


44. See THE LEMON FILE (Consumer Press) Case Profile Nos. 0001-1 to 0160-1 (case summa-
ries describing defect and time it appeared compiled by the Center for Auto Safety, Washington,
D.C.). See also supra notes 33-40 and accompanying text.


45. See cases cited supra note 34. While a buyer who revokes acceptance need only notify
the dealer within a reasonable time after discovery of the defect, or within a reasonable time after
the defect should have been discovered, U.C.C. § 2-608(2) (1978), one who rejects must notify the
dealer within a reasonable time after delivery, id § 2-602(1). See J. WHITE & R. SUMMERS, supra
note 5, § 8-3. The circumstances surrounding the sale of an automobile make it unlikely that a
buyer will be able to discover defects. A salesman typically reassures the buyer that the car is in
good condition, and that if any defects are found, the buyer need only make a list and the dealer
will repair them free of charge. Thus, the buyer has little reason to make a careful inspection at
the time of delivery. See Highsmith & Havens, Revocation of Acceptance and the Defective Auto-
mobile: The Uniform Commercial Code to the Rescue, 18 AM. Bus. L.J. 303, 315-16 (1980).


46. U.C.C. § 2-606(l)(c) (1978). See supra note 36.
47. See supra notes 5, 8 & 21-22. The U.C.C. specifically acknowledges the parties' right to


preclude rejection as a remedy. See U.C.C. § 2-601 (1978) ("[U]nless otherwise agreed under the
sections on contractual limitations of remedy. . . if the goods. . . fail in any respect to conform
to the contract, the buyer may ... reject the whole").
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inconsistently with the seller's ownership. Because acceptance bars any
demand for relief based on rejection,48 most buyers must rely on the
remedy of revocation of acceptance in order to secure a refund.49


C. Revocation of Acceptance


Revocation of acceptance allows a buyer to cancel a contract of sale,
after acceptance when the seller's opportunity to cure has passed.50 Be-
cause it is a drastic remedy, the U.C.C. sets strict standards for revoca-
tion of acceptance.5' The revoking buyer has the burden of proving52


that the automobile does not conform to the warranties in the sales
contract,53 and, further, that the nonconformities "substantially im-
pair" the value of the automobile to the buyer.54 By the terms of the


48. Id § 2-607(2).
49. Courts often avoid an explicit finding that acceptance has occurred. Rather, they assume


it has taken place in cases that can be decided on the basis of revocation of acceptance. See, e.g.,
Hahn v. Ford Motor Co., 434 N.E.2d 943 (Ind. App. 1982); Asciolla v. Manter Oldsmobile-Pon-
tiac, Inc., 117 N.H. 85, 370 A.2d 270 (1977); Pavesi v. Ford Motor Co., 155 N.J. Super. 373, 382
A.2d 954 (1978).


50. U.C.C. § 2-608 (1978). See supra notes 28-29, 31 & 36 and accompanying text.
51. See U.C.C. § 2-608 (1978); see also infra note 52 (revoking buyer has burden of proof to


establish defects).
52. See id § 2-607 (burden of proof is on buyer after acceptance). In cataloging the advan-


tages of rejection over revocation of acceptance, one commentator noted that in rejection cases the
burden of proof is on the seller to establish that the tender conformed to the contract. Wallach,
supra note 28, at 21.


In order to justify revocation of acceptance, a buyer must prove:
(1) [T~he goods are nonconforming;
(2) the nonconformity substantially impairs the value of the goods to the buyer;,
(3) the buyer accepted the goods on the reasonable assumption that the nonconformity
would be cured;
(4) the nonconformity could not have been seasonably cured;
(5) the buyer notified the seller of revocation;
(6) revocation occurred within a reasonable time after the buyer discovered or should
have discovered the ground for it and before any substantial change in condition of the
goods which is not caused by their own defects; and
(7) the buyer took reasonable care of the goods for which acceptance has been revoked.


Durfee v. Rod Baxter Imports, Inc., 262 N.W.2d 349, 353 (Minn. 1977).
53. See Durfee v. Rod Baxter Imports, Inc., 262 N.W.2d 349, 351 (Minn. 1977). See also


supra note 52.
54. See U.C.C. § 2-608(1) (1978). See also cases cited infra note 59 (demonstrating that


courts use wide variety of standards for determining substantial impairment).
The U.C.C. also requires a revoking buyer to notify the seller of defects in the goods within a


reasonable time after discovery and before any substantial change occurs in the goods that is not
due to their own defects. U.C.C. § 2-608(2) (1978). This prerequisite seldom has prevented recov-
ery by revoking buyers. See, e.g., Tiger Motor Co. v. McMurtry, 284 Ala. 283, 293, 224 So. 2d
638, 647 (1969) (reasons for allowing a buyer to revoke acceptance after dealer fails to cure out-
weigh any prejudice dealer might suffer if forced to accept return of automobile which has logged
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manufacturer's standard warranty, the buyer must show that the auto-
mobile's malfunctioning results from a defect in material or workman-
ship.55 Some courts require the buyer to prove precisely what parts of
the automobile contain defects and that those defects caused the mal-
function.56 Other courts hold that evidence that an automobile mal-
functioned during the warranty period creates an inference that a
warranted defect exists.57 Even in these jurisdictions the lemon owner
may need to adduce expert testimony to rebut evidence that a mal-
function resulted from other causes.58


Judicial attempts to insure that automobile purchasers do not revoke
acceptance on the basis of trivial or easily corrected defects have pro-
duced an array of standards for determining whether an automobile's


substantial mileage); Zoss v. Royal Chevrolet, Inc., 11 U.C.C. REP. SERV. (Callaghan) 527, 532
(Ind. 1972) (when dealer's promises to repair delays buyer's action of revoking acceptance, dealer
cannot claim lack of adequate notice of buyer's revocation).


The U.C.C. requires a revoking buyer to establish an excuse for accepting nonconforming
goods. U.C.C. § 2-608(1) (1978). See supra note 52. This requirement also seldom precludes
recovery because the standard automobile warranty itself not only assures the buyer that the auto-
mobile has no defects, but also promises that the dealer will repair any defects that do appear. See
Appendices A & B. Comment 3 to § 2-608 sets out the reasons for allowing these assurances to
excuse the buyer's failure to reject: "'Assurances' by the seller under paragraph (b) of subsection
(1) [assurances inducing failure to discover] can rest as well in the circumstances or in the contract
as in the explicit language used at the time of delivery. The reason for recognizing such assur-
ances is that they induce the buyer to delay discovery." U.C.C. § 2-608 comment 3 (1978). See
supra note 45. In addition, the complexity of the average automobile certainly justifies the buyer's
acceptance of an automobile without discovery of latent defects. See supra note 37 and accompa-
nying text. Thus, the buyer usually has few difficulties in justifying acceptance of a lemon. See
Havens & Highsmith, supra note 45, at 315-16.


55. When the buyer alleges breach of warranty as the basis for revocation of acceptance, he
must show that the goods fail to conform to the contract specifications. See U.C.C. §§ 2-608, 2-
106 (1978). See also Clark v. Ford Motor Co., 46 Or. App. 521, 612 P.2d 316 (1980) (when seller
disclaimed all warranties in sale of an individual identified automobile, defects did not make it
nonconforming to any contract term). But cf. Seekings v. Jimmy GMC of Tucson, Inc., 130 Ariz.
596, 638 P.2d 210 (1981) (when seller disclaimed all warranties relief still allowed against seller on
manufacturer's warranty because seller did not represent vehicle as one sold with no warranties).


56. See Collum v. Fred Tuch Buick, 6 Ill. App. 3d 317, 322, 285 N.E.2d 532, 536 (1972) (the
doctrine of res ipsa loquitur does not apply to show that a malfunction results from a defect in
material or workmanship).


57. See A.A.A. Exteriors, Inc. v. Don Mahurin Chevrolet & Oldsmobile, Inc., 429 N.E.2d
975, 978 (Ind. App. 1981) (proof of a malfunction, absent other causes, leads to an inference of a
defect in material or workmanship).


58. E.g.. Bayne v. Nall Motors, Inc., 12 U.C.C. REP. SERV. (Callaghan) 1137 (Iowa 1973);
Ford Motor Co. v. Mayes, 575 S.W.2d 480 (Ky. App. 1978); Champion Ford Sales, Inc. v. Levine,
49 Md. App. 547, 433 A.2d 1218 (1981); Schrimpfv. General Motors Corp., No. 81-921 (Wis. Ct.
App. March 10, 1982).
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defects "substantially impair" its value to the buyer.59 In Asciolla v.
Manter Oldsmobile-Pontiac, Inc.,6 the New Hampshire Supreme
Court articulated a reasonably coherent standard for determining
whether an automobile's defects substantially impair its value to the
purchaser.61 This standard requires the fact-finder to assess the buyer's
particular needs and expectations and then determine whether such a
buyer could reasonably find that the automobile's defects substantially
impair its value.62 This test does not indicate, however, the weight a


59. Compare Koperski v. Husker Dodge, Inc., 208 Neb. 29, 41, 302 N.W.2d 655, 662 (1981)
(substantial impairment not found when cost of repairs was not great) and Massingale v. North-
west Cortez, Inc., 27 Wash. App. 749, 752, 620 P.2d 1009, 1011 (1980) (trial courts must make
determination of substantial impairment on objective basis) with Tiger Motor Co. v. McMurtry,
284 Ala. 283, 292, 224 So. 2d 638, 646 (1969) (each case must be examined on its merits to deter-
mine substantial impairment) and Pavesi v. Ford Motor Co., 155 N.J. Super. 373, 378, 382 A.2d
954, 956 (1978) (buyer may revoke when value of car to buyer is marred by defects) and Testo v.
Russ Dunmire Oldsmobile, Inc., 16 Wash. App. 39, 48, 554 P.2d 349, 356 (1976) (buyer may
revoke when defect shakes buyer's faith in the automobile).


The language of § 2-608(1) indicates that the fact finder should base this determination on the
buyer's subjective expectations. U.C.C. § 2-608(1) (1978). As stated in comment 2 to § 2-608:


Revocation of acceptance is possible only where the nonconformity substantially im-
pairs the value of the goods to the buyer. mhe question is whether the nonconformity as
such will in fact cause a substantial impairment of value to the buyer though the seller
had no advance knowledge as to the buyer's particular circumstances.


Id comment 2. See also Highsmith & Havens, supra note 45, at 310 (test for substantial impair-
ment may allow particularly careful buyer to revoke acceptance when defect would be insufficient
to allow revocation by "normal" buyer); Note, Revocation ofAcceptance: The Testfor Substantial
Impairment, 32 U. PITT. L. REv. 439, 447 (1971) (buyer must show tht defect substantially impairs
value of goods to him by introducing objective evidence).


Despite this statutory language, courts have struggled to inject an objective element into the test.
See Conte v. Dwan Lincoln-Mercury, Inc., 172 Conn. 112, 121, 374 A.2d 144, 148 (1976) (buyer
cannot reject for trivial or easily repaired defects); Durfee v. Rod Baxter Imports, Inc., 262
N.W.2d 349, 354 (Minn. 1977) (defects not interfering with automobile's operation do not substan-
tially impair its value); Koperski v. Husker Dodge, Inc., 208 Neb. 29, 41, 302 N.W.2d 655, 662
(1981) (defects which can be repaired for a fraction of the automobile's purchase price do not
substantially impair its value); Moore v. Howard Pontiac-Am., Inc., 492 S.W.2d 227, 229 (Tenn.
App. 1972) (automobile substantially impaired when repairs would cost about 25% of sale price);
Reece v. Yeager Ford Sales, Inc., 155 W. Va. 453, 458-59, 184 S.E.2d 722, 729-30 (1971) (minor
defects which the dealer offers to repair cannot constitute substantial impairment of value).


60. 117 N.H. 85, 370 A.2d 270 (1977).
61. 117 N.H. at 88-89, 370 A.2d at 273. Several courts have cited theAsciolla standard with


approval. See, e.g., Keen v. Modem Trailer Sales, Inc., 578 P.2d 668, 670 (Colo. App. 1978);
Koperski v. Husker Dodge, Inc., 208 Neb. 29, 41-42, 302 N.W.2d 655, 662 (1981); Werner v.
Montana, 117 N.H. 721, 730, 378 A.2d 1130, 1136 (1977); Pavesi v. Ford Motor Co., 155 N.J.
Super. 373, 378, 382 A.2d 954, 956 (1978).


62. This section [§ 2-608 of the U.C.C.] therefore, creates a subjective test in the sense
that the needs and circumstances of the particular buyer must be examined. This deter-
mination is not, however, made by reference to the buyer's personal belief as to the
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court should assign to any particular consideration. 63 Because the out-
come in many cases hinges on the balance a court strikes between the
objective and subjective elements of substantial impairment, a great
deal of uncertainty exists in revocation of acceptance litigation.'


A purchaser asserting revocation of acceptance as the basis for recov-
ery bears a formidable burden of proof.65 Failure to prove any one of
the elements of revocation of acceptance can be fatal to the buyer's
claim.66 The difficulty of establishing this claim and the expense of
litigation deter consumers who have legitimate claims from bringing
suit.67 In addition, infrequent litigation gives dealers little incentive to
negotiate satisfactory settlements with lemon owners.68


D. Using the Automobile After Rejection or Revocation


Even when the buyer properly rejects or revokes acceptance, subse-
quent use of the automobile can defeat any right to recovery.69 Most
courts insist that, upon rejecting or revoking acceptance, the buyer re-


reduced value of the goods in question. The trier of fact must make an objective deter-
mination that the value of the goods to the buyer has in fact been substantially impaired.


117 N.H. at 88-89, 370 A.2d at 273.
63. This becomes apparent in examining cases which have cited the 4sciolla standard yet


arrive at divergent results in similar factual situations. See Koperski v. Husker Dodge, Inc., 208


Neb. 29, 41-42, 302 N.W.2d 655, 662 (1981) (court cited test in refusing to allow revocation be-
cause cost of repair was minimal); Pavesi v. Ford Motor Co., 155 N.J. Super. 373, 378, 382 A.2d


954, 956 (1978) (court cited test in allowing revocation where paint defects marred appearance and
value of automobile to owner).


64. See Highsmith & Havens, supra note 45, at 310-13; Wallach, supra note 28, at 32-38. See


also Durfee v. Rod Baxter Imports, Inc., 262 N.W.2d 349, 353 (Minn. 1977) ("[T]he language of
the statute hardly provides a sensitive gauge to test the justification for any particular
revocation").


65. Wallach, supra note 28, at 21. See U.C.C. § 2-607(4) (1978) (buyer must establish any


breach with respect to goods accepted). See also supra note 52.
66. See supra notes 52 & 65.
67. Litigation costs may well exceed the purchase price of a lemon and the amount a con-


sumer could hope to recover. See supra note 14 and accompanying text.
68. See California Automobile Hearings, supra note 10, at 139-40 (statement of Noel


Quintana, founder of Lemon-Aide). See also Pertschuk, supra note 7, at 147 (dealers often urge
consumers to "cut losses" by selling defective automobiles).


69. Under the U.C.C., one who revokes acceptance of nonconforming goods "has the same
rights and duties with regard to the goods involved as if he had rejected them." U.C.C. § 2-608(3)


(1978). Therefore, both consumers who reject and those who revoke acceptance of a defective
automobile are bound by the U.C.C.'s provision that "after rejection any exercise of ownership by
the buyer with respect to any commercial unit is wrongful as against the seller." Id § 2-602(2)(a).
Because subsequent use of the automobile is an act inconsistent with the seller's ownership of the
goods, the lemon owner can defeat his recovery by reaccepting the automobile. See supra note 36.
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turn the automobile to the dealer or store it as security against a re-
fund.70 A few courts, recognizing the hardship this requirement
imposes on the average automobile purchaser,7" have held that contin-
ued use after rejection or revocation of acceptance does not defeat an
otherwise proper claim.72 These courts supplement the U.C.C.'s dam-
age measures with equitable principles73 and compensate the dealer for
the value of the continued use.7 4


E. Vertical Privity Under the U C. C.


Normally a buyer will seek recovery against both the dealer who sold
him the lemon and the manufacturer who set the terms of its war-
ranty.75 Most courts hold that a buyer rejecting or revoking acceptance
of an automobile may recover only against the selling dealer.76 Suc-
cessfully rejecting or revoking acceptance allows a buyer to cancel his
contract with a seller.77 Courts therefore find that rejecting or revoking
acceptance is inappropriate against a manufacturer that is not in privity


70. See, e.g., Waltz v. Chevrolet Motor Div., 307 A.2d 815 (Del. Super. Ct. 1973); Charney v.
Ocean Pontiac, Inc., 17 U.C.C. REP. SERv. (Callaghan) 982 (Mass. Dist. Ct. 1975); Ficek v.
Capindale, 54 Pa. D. & C.2d 701 (1971); Grucella v. General Motors Corp., 10 Pa. D. & C.2d 65
(1956).


71. See Pavesi v. Ford Motor Co., 155 N.J. Super. 373, 377, 382 A.2d 954, 956 (1978).
72. Courts allow continued use after rejection or revocation of acceptance when the auto is a


necessity to the buyer. See, e.g., Orange Motors v. Dade County Dairies, Inc., 258 So. 2d 319 (Fla.
App.), cert. denied, 263 So. 2d 831 (Fla. 1972); Pavesi v. Ford Motor Co., 155 N.J. Super. 373, 382
A.2d 954 (1978); Moore v. Howard Pontiac-Am., Inc., 492 S.W.2d 227 (Tenn. App. 1972).


73. See U.C.C. § 1-103 (1978) (principles of law and equity apply where not displaced by
U.C.C. provisions).


74. These courts allow a set-off against the buyer's recovery for the value of the buyer's con-
tinued use. See cases cited supra note 72.


75. See Wallach, supra note 28, at 38. See also, e.g., Beal v. General Motors Corp., 354 F.
Supp. 423 (D. Del. 1973); Seekings v. Jimmy GMC of Tucson, Inc., 130 Ariz. 596, 638 P.2d 210
(1981); Conte v. Dwan Lincoln-Mercury, Inc., 172 Conn. 112, 374 A.2d 144 (1976); Gates v.
Chrysler Corp., 397 So. 2d 1187 (Fla. App. 1981); Royal Lincoln-Mercury Sales, Inc. v. Wallace,
415 So. 2d 1024 (Miss. 1982); Welch v. Fitzgerald-Hicks Dodge, Inc., 121 N.H. 358, 430 A.2d 144
(1981); Ventura v. Ford Motor Corp., 180 NJ. Super. 45, 433 A.2d 801 (1981); Clark v. Ford
Motor Co., 46 Or. App. 521, 612 P.2d 316 (1980); Murray v. Holiday Rambler, Inc., 83 Wis. 2d
406, 265 N.W.2d 513 (1978).


76. E.g., Voytovich v. Bangor Punta Operations, Inc., 494 F.2d 1208 (6th Cir. 1974); Seekings
v. Jimmy GMC of Tucson, Inc., 130 Ariz. 596, 638 P.2d 210 (1981); Conte v. Dwan Lincoln-
Mercury, Inc., 172 Conn. 112, 374 A.2d 144 (1976); Volvo of Am. Corp. v. Wells, 551 S.W.2d 826
(Ky. Ct. App. 1977); Edelstein v. Toyota Motors Distrib., 176 N.J. Super. 57, 422 A.2d 101 (1980);
Clark v. Ford Motor Co., 46 Or. App. 521, 612 P.2d 316 (1980); Reece v. Yeager Ford Sales, Inc.,
155 W. Va. 453, 184 S.E.2d 722 (1971).


77. U.C.C. § 2-711(1) (1978).
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of contract with the buyer.78 Because the dealer, as a franchisee, does
not act as the manufacturer's agent in selling the automobile,79 claims
for relief against the manufacturer pursuant to rejection or revocation
of acceptance ordinarily fail 8° for lack of privity.81


Courts generally allow recovery for breach of an express warranty
directly against the manufacturer of a defective automobile if the buyer
claims only damages for its diminished value rather than a refund of its
purchase price.82 The dealer in these cases merely acts as a conduit,
transmitting the express warranty from the manufacturer to the con-
sumer.83 Because the buyer's recovery does not result in cancellation of
the contract of sale, courts relax the privity requirement. 84


When a buyer bases rejection or revocation of acceptance on an au-


78. See cases cited supra note 76.
79. "[Nlormally dealers in new automobiles, although commonly spoken of as agents, are


purchasers from the manufacturers, their only attribute as agents being to extend to purchasers
from them the limited warranty of the manufacturers." RESTATEMENT (SECOND) OF AGENCY
§ 14J comment e.


80. See cases cited supra note 76. Contra Durfee v. Rod Baxter Imports, Inc., 262 N.W.2d
349 (Minn. 1977). In Dulfee the Supreme Court of Minnesota held that the plaintiff could revoke
acceptance against a distributor despite the absence of privity. Because the manufacturer used the
automobile's warranty as a sales tool and the distributor profited indirectly from the sale to the
plaintiff, the court saw no reason to block plaintiffs recovery merely because the selling dealer had
gone out of business. 262 N.W.2d at 357-58.


81. Parties who have contracted with each other are said to be "in privity." There are
two basic kinds of "non-privity" plaintiffs. The "vertical" non-privity plaintiffis a buyer
within the distributive chain who did not buy directly from the defendant. The "hori-
zontal" non-privity plaintiff is not a buyer within the distributive chain but one who
consumes or uses or is affected by the goods.


J. WHITE & R. SUMMERS, supra note 5, § 11-2, at 399. The U.C.C. specifies which horizontal non-
privity plaintiffs can recover. U.C.C. § 2-318 (1978) (three differing versions of statute provided).
The drafters left state legislatures and courts to determine the rules for vertical privity which
would apply in each state. See id § 2-318 comment 2. See also Kassab v. Central Soya, 432 Pa.
217, 233, 246 A.2d 848, 856 (1968) (drafters of the U.C.C. sought to regulate only horizontal
privity).


Because this Note explores legal relations between the parties primarily during the first year of
ownership of an automobile, during which resale of the automobile is rare, the doctrines relating
to horizontal privity are of little relevance.


82. See, e.g., Riley v. Ford Motor Co., 442 F.2d 670 (5th Cir. 1971); Conte v. Dwan Lincoln-
Mercury, Inc., 172 Conn. 112, 374 A.2d 144 (1976); Gates v. Chrysler Corp., 397 So. 2d 1187 (Fla.
App. 1981); Koperski v. Husker Dodge, Inc., 208 Neb. 29, 302 N.W.2d 655 (1981); Goddard v.
General Motors Corp., 60 Ohio St. 2d 41, 396 N.E.2d 761 (1979); Ehlers v. Chrysler Motor Corp.,
88 S.D. 612, 226 N.W.2d 157 (1975); Reece v. Yeager Ford Sales, Inc., 155 W. Va. 453, 184 S.E.2d
722 (1971); Schrimpf v. General Motors Corp., No. 81-921 (Wis. Ct. App. March 10, 1982).


83. See cases cited supra note 82. See generally J. WHITE & R. SUMMERS, supra note 5, § II-
5.


84. See cases cited supra note 82.
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tomobile's failure to conform to the terms of a manufacturer's express
warranty, it seems anomalous for courts to deny these remedies be-
cause the buyer is not in privity of contract with the manufacturer.85


The courts' reasoning on privity dictates that a single breach could sup-
port an action for damages against the manufacturer or an action for a
refund of the purchase price from the dealer,86 without regard for their
relative abilities to control defects or redistribute losses.87  Thus, the
U.C.C.'s insistence on preserving the parties' bargain often places the
economic loss resulting from a manufacturer's production mistakes on
automobile dealers who can do little to redistribute these costs and al-
most nothing to prevent them. 8


II. THE MAGNUSON-MOSS WARRANTY ACT


The Magnuson-Moss Warranty-Federal Trade Commission Im-


85. The court in Durfee v. Rod Baxter Imports, Inc., 262 N.W.2d 349 (Minn. 1977), relied on
this anomaly and the U.C.C.'s mandate in favor of liberal administration of remedies to allow
revocation against the distributor. "If plaintiff had sued Saab Scania for breach of either express
warranty or implied warranty, the absence of privity would not bar the suit despite the language
of the pertinent Code sections." Id at 357.


Although the goods-oriented remedies of rejection and revocation of acceptance do not account
for the manufacturer's receiving less than the retail price that the buyer paid to the dealer for the
automobile, neither do monetary damages. In cases based on breach of warranty, courts will
determine damages based on the automobile's diminution in value by comparing the automobile's
value in its defective condition with its original retail price. See, e.g., Riley v. Ford Motor Co.,
442 F.2d 670 (5th Cir. 1971) (upon determining that automobile was worthless in its defective
condition, the court could award its retail purchase price as damages for breach of warranty).
Thus, differentiating between a damages award against the manufacturer and a goods-oriented
remedy against the dealer on the basis of the manufacturer's receiving only the wholesale price for
the automobile originally seems unwarranted.


86. Gates v. Chrysler Corp., 397 So. 2d 1187, 1189 (Fla. App. 1981) (plaintiffwho establishes
facts sufficient to show revocation of acceptance, also shows facts sufficient to establish breach of
warranty). See Ventura v. Ford Motor Corp., 180 N.J. Super. 45, 64, 433 A.2d 801, 810 (1981).


87. See generally Preist, A Theory of the Consumer Product Warranty, 90 YALE L.J. 1297,
1346-51 (1981) (arguing that level of warranty coverage influences investments manufacturer will
make in quality control); Schwartz, The Manufacturer'r Liability to the Purchaser of a "Lemon's A
Review ofthe Situation in Canada after General Motors Products of Canada, Ltd. v. Kravitz, 11
OTrAWA L. REv. 583, 584-91 (1979) (arguing that manufacturer's control over production and
distribution justifies holding manufacturer liable to remote purchaser).


88. The primary reason for altering the current patterns of warranty recovery, according to
one commentator, is to facilitate quality control.


In the first place, the manufacturer and not the retailer is in most cases responsible for
the existence of the defects in issue. The chronic defects that afflict the typical lemon
nearly always have their origin in faulty design, manufacture, or assembly; factors under
the control of the manufacturer rather than the dealer. The manufacturer rather than
the dealer determines the quality of what the purchaser receives.


Schwartz, supra note 87, at 585.


[Vol. 61:1125
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provement Act of 1975 (the Act) 9 creates few remedial obligations that
a warrantor cannot avoid by offering a "limited" warranty. 90 Most au-
tomobile manufacturers, therefore, now offer limited warranties which
vary from the traditional standard warranty9' only insofar as they must
to comply with the Act's disclosure requirements92 and limitations on
disclaimers of implied warranties. 93 The Act's primary benefit to
lemon owners lies in its authorization of discretionary awards of attor-


89, 15 U.S.C. §§ 2301-2312 (1982). The Act supplements state and federal warranty laws,
but does not displace any rights or remedies available to consumers under state or federal law. Id
§ 231 l(b)(l). Although the Act focuses primarily on protecting consumers through full disclosure
of warranty terms, see id § 2302, it also prohibits disclaimers of implied warranties, id § 2308(a),
and thus limits a warrantor's nearly absolute freedom under the U.C.C. to allocate risks of prod-
uct failure to consumers. See supra notes 5 & 21 and accompanying text.


The Act applies only to written warranties, which differ somewhat from express warranties
under the U.C.C.:


The term "written warranty" means-
(A) any written affirmation of fact or written promise made in connection with the


sale of a consumer product by a supplier to a buyer which relates to the nature of the
material or workmanship and affirms or promises that such material or workmanship is
defect free or will meet a specified level of performance over a specified period of time,
or


(B) any undertaking in writing in connection with the sale by a supplier of a con-
sumer product to refund, repair, replace, or take other remedial action with respect to
such product in the event that such product fails to meet the specifications set forth in the
undertaking, which written affirmation, promise, or undertaking becomes part of the
basis of the bargain between supplier and a buyer for purposes other than resale of such
product.


15 U.S.C. § 2301(6) (1982). Cf. supra note 8 (promise to repair is warranty under Act, but remedy
under U.C.C.).


90. While the Act sets federal minimum standards for "full warranties," 15 U.S.C. § 2304
(1982), it does not make any standard mandatory for any warrantor. Id § 2302(b)(2). A warran-
tor who offers a limited warranty need only comply with the Act's disclosure requirements and
prohibitions on disclaimers of implied warranties. In fact, the Act forbids the FTC from mandat-
ing warranty terms. Id § 2302(b)(2).


The Act does require any warrantor who offers a written warranty to conspicuously label it
"full" or "limited." Id § 2303. Congress imposed this requirement to help consumers differenti-
ate more readily among products on the basis of warranty coverage. Thus, competitive forces
should provide an incentive for suppliers to offer full warranties. See Brickey, supra note 4, at 74-
79. But cf. id at 96 (little competition among suppliers on basis of warranty despite full/limited
regulatory scheme of the Act).


91. FTC SUMMARY REPORT, supra note 3, at 48. See, e.g., Appendix B. See also Pertschuk,
supra note 7, at 148-49 (full warranties a rarity in automobile industry).


92. The Act authorizes the FTC to make extensive regulations governing disclosure of war-
ranty terms. 15 U.S.C. § 2302 (1982). See 16 C.F.R. §§ 700.1-703.8 (1983).


93. Section 2308(a) prohibits any supplier who offers a written warranty from disclaiming
any implied warranties arising under state law. 15 U.S.C. §§ 2308, 2301(7) (1982). If the supplier
offers a limited warranty, however, he may limit the duration of any implied warranties to that of
the written warranty. Id § 2308(b).
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neys' fees to successful litigants.94


Although the Act creates a federal cause of action for breach of a
limited warranty,95 it does not specify the measure of damages recover-
able.96 Most courts have relied on state law to determine the remedies
available to consumers under the Act.97 Thus, a lemon owner must still
establish a rightful rejection9 or justified revocation of acceptance99 to
receive a refund."°


The U.C.C.'s remedial scheme allows owners to recover refunds only
from the dealer who sold the automobile.10 1 The Act's enforcement
provisions, however, apply only to suits against a person who actually
makes a written warranty.102 Because automobile dealers merely trans-
mit a manufacturer's written warranty to purchasers, a lemon owner
cannot bring suit against a dealer under the Act."13 Thus, on its face


94. Id § 2310(a)(2). See supra note 14. See also Brickey, supra note 4, at 80 n.41 (attorneys'
fees vital to the enforcement of consumers' rights).


95. "[A] consumer who is damaged by the failure of a supplier, warrantor, or service contrac-
tor to comply with any obligation ... under a written warranty, implied warranty or service
contract, may bring suit for damages and other legal and equitable relief." 15 U.S.C. § 2310(d)(1)
(1982). An individual consumer usually can bring suit only in state court, however, because the
Act allows suits in federal courts only when the amount in controversy exceeds $50,000. Id
§ 2310(d)(3)(B).


The Act forbids a consumer to bring suit until the warrantor has had an opportunity "to cure
his failure to comply." Id § 2310(e). The Act also requires a consumer to resort to a qualified
informal dispute settlement mechanism before bringing suit if the warrantor gives notice of this
procedure in the written warranty. Id § 2310(3). See, e.g., Appendix B.


The Act empowers the FTC to determine the minimum requirements for an informal dispute
settlement procedure. 15 U.S.C. § 2310(a)(2) (1982). The FTC's rule on informal dispute settle-
ment procedures sets out exceedingly detailed requirements for a warrantor who wishes to create
such a mechanism. In addition to complex staffing and recordkeeping provisions, the rule con-
tains the basic standards for the program's operation: (1) the decisionmaker must generally reach
a result within 40 days; (2) that result does not bind the consumer, but does bind the manufacturer
if the consumer chooses to accept it; (3) the decisionmaker must allow a party to the dispute the
opportunity to refute contradictory evidence offered by the other; (4) the manufacturer must com-
plete any work required within 30 days; (5) invoking an informal dispute settlement mechanism
tolls the statute of limitations during the mechanism's operation. 16 C.F.R. § 703.5 (1983).


96. See 15 U.S.C. § 2310(d)(1) (1982).
97. See MacKenzie v. Chrysler Corp., 607 F.2d 1162 (5th Cir. 1979); Novosel v. Northway


Motor Car Corp., 460 F. Supp. 541 (N.D.N.Y. 1978). "The present 'lemon' provision of
Magnuson-Moss [15 U.S.C. § 2304 (1982)] also applies only to 'full' warranties, so consumers with
a lemon [automobile] must still look to state law for relief." Pertschuk, supra note 7, at 149.


98. See supra notes 28 & 33-40 and accompanying text.
99. See supra notes 29 & 50-74 and accompanying text.


100. See supra notes 28-32 and accompanying text.
101. See supra notes 75-81 and accompanying text.
102. 15 U.S.C. § 2310(f) (1982).
103. The Act specifies that a person designated by the warrantor to perform warranty services
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the Act does not appear to improve the lemon owner's ability to re-
cover both a refund and attorney's fees.104 Indeed, many courts simply
hold that the Act does not provide any remedy for breach of a limited
warranty.1


0 5


Some courts, however, allow a lemon owner to join a state law claim
against the dealer for a refund with a federal claim against the manu-
facturer for damages pursuant to breach of warranty. 10 6 These courts
reason that because the dealer acts as the manufacturer's agent for per-
forming warranty obligations,"° a buyer who establishes a breach of
warranty sufficient to support rejection or revocation against the dealer
a fortiori establishes the same breach against the manufacturer. 10 This
in turn triggers the Act's beneficial enforcement provisions, allowing
the lemon owner to recover attorneys' fees from the manufacturer. 10 9


A third group of courts, apparently attempting to implement the
Act's policy of holding warrantors directly responsible for their repre-
sentations, 110 have struggled to find a principled means of allowing a
lemon owner to recover a refund as well as attorneys' fees from the


does not become a cowarrantor. Id § 2307. Thus, the Act insulates from liability automobile
dealers who do not offer their own independent warranties. See supra notes 79 & 102 and accom-
panying text. Cf FTC SUMMARY REPORT, supra note 3, at 46 (automobile dealers have not made
independent written warranties since passage of the Act).


104. See supra notes 95-103 and accompanying text.
105. These courts generally find that the warranty terms comply with the Act's disclosure re-


quirements and prohibitions against disclaimers of implied warranties. They then declare that the
Act's enforcement provisions do not apply in these cases. See, e.g., Hahn v. Ford Motor Co., 434
N.E.2d 943, 953-54 (Ind. Ct. App. 1982); Ford Motor Co. v. Mayes, 575 S.W.2d 480, 483 n.l (Ky.
Ct. App. 1978); Koperski v. Husker Dodge, Inc., 208 Neb. 29, 46, 302 N.W.2d 655, 664 (1981).


106. See, e.g., Gates v. Chrysler Corp., 397 So. 2d 1187 (Fla. App. 1981); Welch v. Fitzgerald-
Hicks Dodge, Inc., 121 N.H. 358, 430 A.2d 144 (1981); Ventura v. Ford Motor Co., 173 N.J. Super.
501, 414 A.2d 611 (1980), af§'d, 180 NJ. Super. 45, 433 A.2d 801 (1981).


107. See supra note 79. See also Appendices A & B (manufacturer will perform warranty
repairs through its authorized dealer).


108. Welch v. Fitzgerald-Hicks Dodge, Inc., 121 N.H. 358, 365, 430 A.2d 144, 149 (1981) (be-
cause plaintiffs' evidence established a prima facie case under the U.C.C., it also established a
prima facie case under the Act and it was error for the trial court to deny plaintiffs attorneys' fees).
Accord Gates v. Chrysler Corp., 397 So. 2d 1187, 1189 (Fla. App. 1981).


109. See supra notes 94-103 and accompanying text. See also supra note 14 and accompany-
ing text. One commentator suggests that plaintiffs should always join a claim for relief under the
Act with a claim for rejection or revocation of acceptance, because it is then possible to recover
attorneys' fees. Oxenham, supra note 13, at 21.


110. See H.R. REP. No. 1107, 93d Cong., 2d Sess. 39, reprinted in 1974 U.S. CONG. & AD.
NEWS 7702, 7721 (by allowing warrantor to designate a representative for performing warranty
service legislators did not intend to allow warrantor to relieve himself of direct responsibilities to
consumer).
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manufacturer. I A few of these courts find that the interaction between
the U.C.C. and the Act permits a lemon owner to recover a refund
from the manufacturer upon revocation of acceptance against the
dealer. 1 2 One court has declared that the Act removes vertical privity
barriers in suits brought for breach of warranty,' 1 3 thus allowing a "re-
scission-type" remedy against the manufacturer." 4


While these courts provide remedies for breach of a limited warranty
that the Act's enforcement provisions seemingly exclude, ' 5 they are
commendable for their efforts to carry out the legislative intent under-
lying the Act." 6 Congress sought to provide consumers with an ade-
quate means of seeking redress against suppliers who use written
warranties to induce sales, but then fail to fulfill their terms."' Con-
gress, however, did not include adequate remedies for consumers seek-


111. See, e.g., Champion Ford Sales, Inc. v. Levine, 49 Md. App. 547, 433 A.2d 1218 (1981);
Royal Lincoln-Mercury Sales, Inc. v. Wallace, 415 So. 2d 1024 (Miss. 1982); Ventura v. Ford
Motor Corp., 180 NJ. Super. 45, 433 A.2d 801 (1981). See generally Preist, .supra note 87, at 1348
(courts tend to give greater protection under warranties than warrantors intended to give).


112. See, e.g., Royal Lincoln-Mercury Sales, Inc. v. Wallace, 415 So. 2d 1024 (Miss. 1982). In
Royal the Mississippi Supreme Court held that the manufacturer's repair or replace warranty
merged into the sales agreement. Thus, when the automobile failed to conform to the dealer's
implied warranty of merchantability, the buyer could recover a refund from the manufacturer
upon cancellation of the sales contract with the dealer in an action under the Act. Id at 1028-29.
Cf Champion Ford Sales, Inc. v. Levine, 49 Md. App. 547, 433 A.2d 1218 (1981) (buyer allowed
to recover refund from manufacturer with no discussion of privity problems).


113. "The Act enhances the consumer's position by allowing recovery under a warranty with-
out regard to privity of contract between the consumer and the warrantor. ... Ventura v. Ford
Motor Corp., 180 N.J. Super. 45, 59, 433 A.2d 801, 811 (1981).


114. "If we focus on the fact that the warranty creates a direct contractual obligation to the
buyer, the reason for allowing the same remedy that is available against a direct seller becomes
clear." Id at 65,433 A.2d at 812. Cf. Durfee v. Rod Baxter Imports, Inc., 262 N.W.2d 349 (Minn.
1977) (reliance on similar policy reasons to abandon vertical privity ban under U.C.C.)


Other courts have taken the route sometimes followed prior to the Act's enactment of awarding
the defective vehicle's purchase price as damages for a manufacturer's breach of an express war-
ranty. Eg., Riley v. Ford Motor Co., 442 F.2d 670, 674 (5th Cir. 1971). Under the Act, this tactic
enables the plaintiff to collect attorneys' fees as part of the damages. See, e.g., Schrimpf v. Gen-
eral Motors Corp., No. 81-921 (Wis. Ct. App. March 10, 1982).


115. While the Act creates a set of remedies, including a "lemon provision," for breach of a
full warranty, 15 U.S.C. § 2304(a)(4) (1982), it does not do so for limited warranties. See supra
notes 95-97 and accompanying text. Thus, construing the Act's enforcement provisions to allow
the same remedies for breach of a limited warranty as for breach of a full warranty seems to
vitiate the Act's full/limited warranty dichotomy. See supra notes 90, 92, 95 & 96.


116. See supra note 110; infra note 117 and accompanying text.
117. See H.R. REP. No. 1107, 93d Cong., 2d Sess. 22-29, reprinted in 1974 U.S. CONG. & AD.


NEws 7702, 7705-11. See also id at I (purpose of the Act was to make warranty terms more
understandable and enforceable).
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ing a refund for a defective product covered by a limited warranty.' 18


III. LEMON LAWS


Legislatures passing lemon laws 19 sought to simplify an owner's
case for recovery, 2


1 thereby giving the owner greater bargaining power


118. See supra notes 95-115 and accompanying text. See also Pertschuk, supra note 7, at 148-
49 (outlining inadequacies of remedies available to lemon owners under the Act).


119. Appendix C sets out the text of the Connecticut lemon law. CONN. GEN. STAT. § 42-179
(1983). The California lemon law is very similar to the Connecticut statute. Compare CAL. Civ.
CODE § 1793.2 (Deering Supp. 1983) with CONN. GEN. STAT. § 42-179 (1983). Subsequently en-
acted lemon laws are modeled on Connecticut's. Compare CONN. GEN. STAT. § 42-179 (1983)
with DEL. CODE ANN. tit. 6, §§ 5001-5009 (Supp. 1984) and Act of June 3, 1983, ch. 83-69, 1983
Fla. Sess. Law Serv. 517 (West) (to be codified at FLA. STAT. ANN. § 681.10-.108 (West)) and ME.
REV. STAT. ANN. tit. 10, §§ 1161-1165 (Supp. 1983-1984) and Act of Oct. 3, 1983, ch. 395, 1983
Mass. Adv. Legis. Serv. 41 (Law. Co-op.) (to be codified at MASS GEN. LAWS ANN. ch. 90, § 7N
(West)) and MINN. STAT. § 325F.665 (1984) and MONT. CODE ANN. § 61-4-501 to -505 (1983) and
NEB. REv. STAT. §§ 60-2702 to -2709 (Supp. 1983) and Act of May 10, 1983, ch. 261, 1983 Nev.
Stat. 610 (to be codified at NEv. REV. STAT. § 598) and N.H. REv. STAT. ANN. § 357-D (Supp.
1984) and Act of June 20, 1983, ch. 215, 1983 N.J. Sess. Law Serv. 1026 (West) (to be codified at
N.J. REV. STAT. § 56:12-19 to -28 and N.Y. GEN. Bus LAW § 198-a (McKinney Supp. 1983) and
Act of June 14, 1983, ch. 469, 1983 Or. Laws Adv. Sh. No. 8, 176 and TEx. REV. Civ. STAT. ANN.
art. 4413 (36) (Vernon Supp. 1984) and Act of May 17, 1983, ch. 240, 1983 Wash. Legis. Serv. 2472
(West) and Act of Oct. 26, 1983, Act 48, 1983, Act 48, 1983 Wis. Legis. Serv. 790 (West) (to be
codified at Wis. STAT. ANN. § 218.015 (West)) and Wyo. STAT. ANN. § 40-17-101 (Supp. 1983).
Appendix D displays the extent to which other have states have followed Connecticut's example.


While there is practically no legislative history yet available on lemon laws passed in 1983, the
Connecticut legislature kept records of its consideration of the nation's first lemon law. Also,
documents are available from California to show the considerations that motivated passage of its
lemon law. Given the similarity among lemon laws and the timing of their passage, it is reason-
able to impute similar legislative goals to all legislatures passing lemon laws. See 2A C. SANDS,
STATUTES AND STATUTORY CONSTRUCTION § 52.03 (4th ed. 1973) ("IT]he phraseology and lan-
guage of similar legislation in other jurisdictions is deserving of special consideration not only in
the interests of uniformity, but also for determining the general policy and objectives of a particu-
lar course of legislation."). Thus, the best guides currently available for interpreting lemon laws
are the committee hearings and floor debates published by California and Connecticut. See gener-
all;, id § 52.01.


The United States House of Representatives was first to consider an automobile lemon law. See
H.R. 1005, 96th Cong., Ist Sess. (1979). This bill would have amended the Magnuson-Moss War-
ranty Act, 15 U.S.C. §§ 2301-2312 (1982), to make its remedies for breach of a full warranty
applicable to all new automobile warranties. Although the bill died in committee, it was subject to
extensive hearings before the Subcommittee on Consumer Protection and Finance. Automobile
Warranty and Repair Act Hearings, supra note 1.


120. See S. Tanner, Statement to the California Senate Comm. on the Judiciary on A.B. 1787
5 (1982) ("ITmhe clear standard proposed in this bill would offer a more effective remedy to the
consumer. . .. ") (on file at Washington University Law Quarterly) [hereinafter cited as Statement
of S. Tanner]; Hearings on House Bil15729 Before the Connecticut Genera/Law Comm. 235 (March
11, 1982) ("[The bill would] release the consumer from the legal burdens and difficulties that exist
when one brings suit under our present law.") (remarks of Rep. Woodcock, bill sponsor) (on file
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against a dealer or manufacturer who refuses to honor warranty obliga-
tions. 121 They also sought to create a system of recovery that would
counter automobile manufacturers' and dealers' reluctance to perform
warranty service on new automobiles. 22 To achieve the goals estab-


at Washington University Law Quarterly) [hereinafter cited as Connecticut General Law Comm.
Hearings].


Lemon laws create a new cause of action for automobile purchasers that eliminates several of
the barriers to recovery found in the U.C.C. Connecticut GeneralLaw Comm. Hearings, supra, at
232-36 (statement of Rep. Woodcock, bill sponsor); Connecticut House Debates, supra note 10, at
3161-62 (remarks of Rep. Woodcock, bill sponsor); R. Elbrecht, The California New Car Lemon
Law 8 (Oct. 25, 1982) (on file at Washington Universitp Law Quarterly). Like the Magnuson-Moss
Warranty Act, however, lemon laws do not supplant remedies available to automobile purchasers
under other state and federal laws. Eg., ME. REV. STAT. ANN. tit. 10, § 1162(1) (Supp. 1983-
1984)) ("Nothing in this chapter in any way limits the rights or remedies which are otherwise
available to a consumer under any other law."). See Appendix D.


Thus, lemon laws create yet another layer of warranty law applicable to automobile warranties.
Consumers in California, Minnesota and Oregon face a complex body of law because those states
have general consumer warranty statutes, in addition to the U.C.C. and lemon laws specifically
applicable to automobiles. See statues cited supra note 20. See generally Comment, Consumer
Warranty Law in California Under the Commercial Code and the Song-Beverly and Magnuson-
Moss Warranty Acts, 26 U.C.L.A. L. REV. 583 (1979).


The situation is slightly simpler in states that have no general consumer warranty law. There is,
however, the same "layering" of warranty laws. For an overview of the interaction between the
U.C.C. and the Magnuson-Moss Act, see generally Clark, Lemon Aidfor the Consumer: The Inter-
action of Warranty Law Under Article 2 of the U C. C., Magnuson-Moss, and the FTC Holder in
Due Course Rule, reprinted in I PRACTICING LAW INSTITUTE CONSUMER CREDIT 11 (1978);
Schroeder, Private Actions Under the Magnuson-Moss Warranty Act, 66 CALIF. L. REV. I (1978);
Note, Consumer Product Warranties Under the Magnuson-Moss Warranty Act and the Uniform
Commercial Code, 62 CORNELL L. REV. 738 (1977).


Appendix D demonstrates that there are several elements common to all lemon laws, despite
local variations. First, they extend the manufacturer's repair obligations beyond the time limit set
by the warranty if repairs during the warranty period fail to conform an automobile to the terms
of the warranty. Second, they give automobile purchasers the remedies of refund or replacement
of the defective automobile when a reasonable number of attempts at repair have failed. Third,
they specify what constitutes a presumptively reasonable number of attempts at repair. Fourth,
they allow consumers to recover directly against the manufacturer. Fifth, they apply only if the
manufacturer offers an express warranty. Finally, they state that their remedies are nonexclusive.


121. See Statement of S. Tanner, supra note 120, at 5 ("[Clurrent law does not protect con-
sumers who purchase defective automobiles, because dealers and manufacturers never admit...
that they have a 'reasonable number' of attempts to repair it .... "); Connecticut House Debates,
supra note 10, at 3161 ("The rationale behind the lemon bill has been to improve and enhance the
responsiveness an [sic] accountability of automobile manufacturer [sic] to consumer complaints
with defective new cars [sic].").


122. See Statement of S. Tanner, supra note 120, at 5 ("[The bill] would encourage improved
quality control by manufacturers and improved repair service by dealers."); Connecticut General
Law Committee Hearings, supra note 120, at 236 ("[lIt will provide a clear standard, which will
give consumers an effective, reasonable and meaningful remedy, which will in turn, ultimately
reduce costs and delays in lengthy litigation.") (remarks of Rep. Woodcock, bill sponsor). See also
Connecticut House Debates, supra note 10, at 3154 ("[lit will help the dealer to press the manufac-
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lished by the legislatures, courts interpreting lemon laws must refer to
the policies underlying these statutes rather than relying on settled in-
terpretations of similar statutory language in the U.C.C..123


A. Policy Goals


The law of products liability 124 generally has confined consumers
who have suffered only economic loss 125 to recovery based on breach of
warranty.' 26  The U.C.C. and the Magnuson-Moss Warranty Act,


turer for consideration of this car being exchanged or for work being done.") (remarks of Rep.
Zajac, committee member); supra note 10.


123. See infra notes 147-79 and accompanying text. Lemon laws illustrate an instance in
which individual states sought to provide protection for consumers beyond that afforded by the
"neutral" U.C.C.. See supra note 20.


As of the time of publication, there are no reported cases interpreting lemon laws, although
cases have been filed in New York and Connecticut. Telephone interview with Evan Johnston,
Assistant Director of the Center for Auto Safety (January 23, 1984) (the Center for Auto Safety
compiles reports on all automobile warranty litigation based on notification from attorneys). The
one year period during which the repair attempts must occur helps explain this lag. Because
Connecticut's statute only became effective Oct. 1, 1982, legislators did not expect that consumers
would begin bringing cases before Oct. 1, 1983. See Connecticut House Debates, supra note 10, at
3172 (remarks of Rep. Woodcock, bill sponsor).


124. Commentators generally identify negligence, strict liability in tort and warranty as the
theories on which consumers may base a claim for damages caused by a defective product. See 1
R. HURSH & H. BAILY, AMERICAN LAW OF PRODuCTS LIABILITY 2D § 1:3 (2d ed. 1974). Each of
these theories limits the types of recovery allowed, the parties who may be held liable, and the
prerequisites a consumer must satisfy before bringing suit. See generally W. KIMBLE & R.
LESHER, PRODUCTS LIABILITY §§ 11-22 (1979). Generally, an action based on strict liability in
tort or negligence will have advantages over an action for breach of warranty for a consumer who
suffers physical injury or property damage when a defective product malfunctions. See
Edmeades, The Citadel Stands: The Recovery of Economic Loss in American Products Liability, 27
CASE W. RES. L. REv. 647, 648-49 (1977). Because lemon laws apply only to the economic losses
suffered by the purchaser of a defective automobile, this Note will discuss negligence and strict
liability only insofar as these theories highlight the policies underlying lemon laws.


125. One commentator gives the following description of the types of damages a consumer
might incur.


A successful product liability suit offers an injured individual three potential forms of
recovery: (1) "personal" damages, which compensate for bodily harm; (2) "property"
damages, which compensate for injury to property other than the defective product; and
(3) "economic" damages, of which "direct" compensate for harm to the defective prod-
uct itself and "consequential" for harm to business expectations, such as profits and good
will.


Note, 54 NOTRE DAME LAW. 118, 118 (1978). For a fuller discussion of the concept of economic
loss, see Edmeades, supra note 124, at 650-52. Lemon laws allow recovery of direct economic loss
because they allow recovery for the damage defects cause to the automobile itself.


126. Note, supra note 125, at 118. The most widely cited case holding that consumers can
recover economic losses only on a breach of warranty theory is Seely v. White Motor Co., 63 Cal.
2d 9, 403 P.2d 145, 45 Cal. Rptr. 17 (1965). The court held that a manufacturer should not incur
liability for any failure of a product to fulfill a consumer's expectations. Therefore, the court







1150 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 61:1125


along with state consumer warranty statutes, determine the applicable
remedies. 27 When defective products cause physical injury or prop-
erty damage, however, courts and legislatures have found that the con-
sumer's interest in recovery is too important to relegate to the
"intricacies of the law of sales."' 28  Courts allowing recovery under
alternative theories of liability have relied principally on the con-
sumer's inability to guard against these losses by bargaining with a
seller for more favorable warranty terms, and the manufacturer's supe-
rior capability for redistributing losses. 129


Similar concerns motivated legislatures passing lemon laws.' 30 They
noted that a defective automobile causes economic losses beyond those
associated with its decreased value' 31 because Americans depend so
heavily on their automobiles for transportation.' 3 2 In addition, legisla-


reasoned, the law should allow manufacturers to limit the risks to which they expose themselves


through the terms of their warranties, if their products cause only economic loss. 63 Cal. 2d at 18,
403 P.2d at 151, 45 Cal. Rptr. at 23 (1965). Most state courts have followed Seely. See, e.g., Jones


& Laughlin Steel Corp. v. Johns-Manville Sales Corp., 626 F.2d 280, 287 (3d Cir. 1980); Morrow


v. New Moon Homes, Inc., 548 P.2d 279, 284 (Alaska 1976); Flory v. Silvercrest Indust., Inc., 130


Ariz. App. 15, 19, 633 P.2d 424, 426 (1980); Clark v. International Harvester Co., 99 Idaho 326,
334, 581 P.2d 784, 792 (1978); National Crane Corp. v. Ohio Steel Tube Co., 332 N.W.2d 39, 43


(Neb. 1983). Contra I.C.I. Australia Ltd. v. Elliot Overseas Co., 551 F. Supp. 265, 268 (D.N.J.


1982); Santor v. A. & M. Karagheusian, 44 N.J. 52, 66, 207 A.2d 305, 312 (1965).


127. See supra notes 20, 89 & 120.


128. Dean Prosser used this phrase in his classic article The Assault upon the Citadel (Strict


Liability to the Consumer), 69 YALE L.J. 1099, 1134 (1960). The drafters of the Second Restate-


ment of Torts soon adopted Prossers proposal for a form of strict liability which did not depend


on privity of contract and which operated despite the consumer's failure to give notice of defects


or the manufacturer's disclaimer of warranties. RESTATEMENT (SECOND) OF TORTS § 402A
(1965). Courts quickly adopted this solution to their problems with warranties in personal injury
cases. Eg., Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697


(1963); Garthwait v. Burgia, 153 Conn. 284, 216 A.2d 189 (1965); Suvada v. White Motor Co., 32


Ill. 2d 612, 210 N.E.2d 182 (1965); Dealers Transp. Co. v. Battery Distrib. Co., 402 S.W.2d 441


(Ky. 1965); Wights v. Staff Jennings, Inc., 241 Or. 301, 405 P.2d 624 (1965). Some states have


codified § 402A. E.g., S.C. CODE § 15-73-10 (1977).


129. E.g., Escola v. Coca Cola Bottling Co., 24 Cal. 2d 453, 463-68, 150 P.2d 436, 441-44
(1944) (Traynor, J., concurring); Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 379-84, 161
A.2d 69, 80-84 (1960).


130. See Connecticut House Debates, supra note 10, at 101-02 (consumer can only look to


manufacturer to perform in accordance with the terms of warranty); Hearings on HB. 18 Before


the Montana Business andIndustry Comm. 1 (Jan. 19, 1983) (warranties are totally voluntary state-


ments by the manufacturer on his product) (remarks of Brinton Markel, Montana Dept. of Com-
merce) (on file at Washington University Law Quarterly).


131. See Connecticut House Debates, supra note 10, at 3126-35 (remarks of Rep. Woodcock,


bill sponsor).


132. Cf. Calfornia Automobile Hearings, supra note 120, at 234 (statement of Rep. Woodcock)







LEMON LAWS


tures considered evidence that the interaction of the laws governing
warranties and the structure of the automobile sales industry encour-
ages dealers and manufacturers to avoid making warranty repairs. 133


Lemon laws, therefore, represent a legislative judgment that a con-
sumer's interest in a dependable automobile backed by an enforceable
warranty is too important to relegate to the "intricacies of the law of
sales." 1


3 4


Lemon laws directly address the problems consumers face when they
seek to enforce warranties on new automobiles.' 35 They are founded
on a recognition that consumers have no power to alter the terms of a
manufacturer's warranty 36 and, therefore, impose performance obliga-
tions which exceed those a manufacturer voluntarily assumes in the
standard automobile warranty.'37 Legislatures did not intend, how-
ever, to force manufacturers to provide replacements or refunds for
automobiles having only minor defects or defects not covered by the


(most onerous burden for consumers deciding to litigate is ceasing use of automobile during pen-
dency of dispute).


133. Hearings Before the Subcomm. on Consumer Protection and Finance of the House Comm.
on Interstate and Foreign Commerce, 95th Cong., 2d Sess. 199-201 (1979) (statement of Albert H.
Kramer, Director of Bureau of Consumer Protection of the Federal Trade Commission), excerpted
in California Automobile Hearings, supra note 10, at 338; Connecticut General Law Committee
Hearings, supra note 120, at 283-84 (remarks of Leonard Bornstein).


134. Cf. Connecticut General Law Committee Hearings, supra note 10, at 234-35 (remarks of
Rep. Woodcock, bill sponsor) (outlining the need for lemon laws in light of consumers' difficulties
in recovering under the U.C.C. and the Magnuson-Moss Act).


135. See, e.g., Act of June 3, 1983, ch. 83-69, § 2, 1983 Fla. Sess. Law. Serv. 517, 518 (West) (to
be codified at FLA. STAT. ANN. § 681.101 (West)) ("It is . . . the intent of the Legislature to
provide the statutory procedures whereby a consumer may receive a replacement motor vehicle,
or a full refund, for a motor vehicle which cannot be brought into conformity with the express
warranty issued by the manufacturer."); MIN. STAT. § 325F.665 (1984) ("An Act.. . requiring


the repair, refund, or replacement of new motor vehicles under certain circumstances."); Act of
May 10, 1983, ch. 261, 1983 Nev. Stat. 610, 610 (to be codified at NEv. REv. STAT. § 598) ("An Act
relating to motor vehicles; requiring manufacturers, their agents or their authorized dealers under
specified circumstances to make repairs necessary to conform certain motor vehicles to the express
warranties covering them.").


136. See Connecticut House Debates, supra note 10, at 3122-33 (remarks of Rep. Woodcock,
bill sponsor) ("[Tlhe consumer cannot look to the manufacturer for any other relief, other than
repairs as spelled out in the vehicle warrantee [sic].").


137. Eg., ME. REV. STAT. ANN. tit. 10, § 1163(1) (Supp. 1983-84)) ("[T~he manufacturer, its
agent or its authorized dealer shall make those repairs necessary to conform the vehicle to the
express warranties, notwithstanding the fact that the repairs are made after the expiration of [the
warranty] term or [a] one year period [after delivery]."). See Appendix D (notes which statutes
impose similar obligations on automobile manufacturers).
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manufacturer's warranty.138  These statutes allow recovery only when
an unrepaired defect seriously undermines the automobile's use or
value. 39 They also allow manufacturers to avoid liability by selling an
automobile "as is.' 140


Legislators sought to use a manufacturer's capability for redistrib-
uting losses on a broad scale to benefit all automobile purchasers.14


1


By allowing lemon owners to demand a refund or a replacement vehi-
cle from manufacturers after a clearly defined number of unsuccessful
repair attempts, 42 the legislatures sought to encourage manufacturers
to create incentives for dealers to offer better warranty service to auto-
mobile purchasers. 43


Legislators were aware that manufacturers would pass the cost of
replacing lemons on to automobile purchasers in the form of higher
prices. 144 Consumers, therefore, will pay the premiums for the insur-
ance that lemon laws give individual purchasers against losses attribu-
table to a defective automobile.145  Consequently, lemon laws allow


138. See Connecticut General Law Committee Hearings, supra note 120, at 268 (remarks of
Rep. Atkins, committee member).


139. Almost all lemon laws require that the defect "substantially impair" the automobile's use,
value or safety. E.g., MONT. CODE ANN. § 61-4-503(1) (1983) ("If after a reasonable number of
attempts the manufacturer or its agent or authorized dealer is unable, during the warranty period,
to conform the new motor vehicle to any applicable express warranty by repairing or correcting
any defect or condition that substantially impairs the use and market value or safety of the motor
vehicle to the consumer. ... ) (emphasis added). See infra notes 164-66.


140. Statement of S. Tanner, supra note 120, at 4 ("If the vehicle was sold 'as is' .. the bill
would not apply."). See Appendix D.


141. See infra note 145 and accompanying text. Cf Connecticut House Debates, supra note 10,
at 3161 (remarks of Rep. Woodcock) ("The rationale behind the lemon bill has been to improve
and enhance the responsiveness an [sic] accountability of automobile manufacturer [sic] to con-
sumer complaints with defective new cars [sic].").


142. Compare cases cited supra note 23 (under the U.C.C. lemon owners must allow many
repair attempts before seeking relief) with statutes cited infra note 148 (setting out the number of
repair attempts an owner must allow before seeking relief under a lemon law).


143. See Connecticut House Debates, supra note 10, at 3154 (remarks of Rep. Zajac, bill co-
sponsor) ("[Clertainly on that third time, going in for the fourth, the manufacturer knowing that
this be [sic] the case, will definitely say to the dealer, at all prices replace that transmission or make
good on it before it has to come back. . . . [I]t will force the manufacturer to give the dealer the
authority to, in fact, repair it and make it shipshape and put it back on the road."). Even if
manufacturers can pass on to consumers the costs which they will incur due to recovery by con-
sumers under lemon laws, see infra note 144 and accompanying text, manufacturers will eventu-
ally suffer some losses in the form of reduced demand for higher priced automobiles.


144. Cf. Connecticut General Law Committee Hearings, supra note 120, at 267 (statement of
Eugene Wagner on behalf of the Motor Vehicle Manufacturers Association) (stating that consum-
ers must pay the price for increased warranty protection).


145. "By shifting the lemon penalty from the unlucky few consumers to the manufacturer,
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purchasers to recover a refund or a replacement only if an automobile
is seriously defective.146


B. Judicial Interpretation


Most lemon laws create a rebuttable presumption 47 that four at-
tempts to repair a single defect, or a total of thirty days out of service
due to repairs during the first year after delivery, constitutes a reason-
able number of attempts to make a new motor vehicle conform to ap-
plicable warranties. 148  This presumption roughly parallels a showing
under the U.C.C. that an exclusive remedy has failed of its essential
purpose. 149 These statutes differ from the U.C.C. in that they allow
lemon owners to demand relief without fear that a court will find that


there is largely a transfer of risk; that is, the risk of getting a lemon is shared by all buyers, and not
just imposed on the unlucky ones." Automobile Warranty and Repair Act Hearings, supra note 1,
at 154 (statement of Michael Pertschuk, Chairman of the Federal Trade Commission).


146. See supra note 139.
147. After a consumer establishes the requisite number of unsuccessful repair attempts, the


fact-finder must presume the manufacturer has made a reasonable number of attempts to repair
the automobile. See infra notes 148-49 and accompanying text. In many states, the manufacturer
then bears the burden of proving that the nonexistence of this presumed fact is more likely than its
existence. Eg., CAL. CIV. CODE § 1793.2(e)(1) (Deering Supp. 1983); CAL. EVID. CODE § 606
(Deering 1966); Act of June 3, 1983, ch. 83-69, § 5(4), 1983 Fla. Sess. Law. Serv. 517, 521 (West)
(to be codified at FLA. STAT. ANN. § 681.104(4) (West); FLA. STAT. ANN. § 90.304 (West 1979);
Act of May 10, 1983, ch. 261 § 4(2), 1983 Nev. Stat. 610, 611 (to be codified at NEv. REV. STAT.
§ 598(4)(2)); NEV. REV. STAT. § 47.180(1) (1979); Act of June 14, 1983, ch. 469, § 4, 1983 Or. Laws
Adv. Sh. No. 8, 176, 177; OR. REV. STAT. § 40.120 Rule 308 (1981). In other states, the presump-
tion in favor of the consumer exists only until the manufacturer produces some evidence to dis-
prove the fact presumed, whereupon the burden of proving the existence of the presumed fact
returns to the consumer. E.g., MINN. STAT. § 325F.665 (1984); Act of June 20, 1983, ch. 215, § 4,
1983 N.J. Sess. Law Serv. 1026, 1028 (West) (to be codified at N.J. STAT. ANN. § 56:12-22 (West));
N.J. R. EVID. 13, 14. MINN. R. EVID. 301.


148. Eg.. TEx. REV. Civ. STAT. ANN. art. 4413 (36) § 6.07(d) (Vernon Supp. 1984) ("It shall
be presumed that a reasonable number of attempts have been undertaken to conform a motor
vehicle to the applicable express warranties if (1) the same nonconformity has been subject to
repair four or more times ... within the express warranty term or during the period of one year
following the date of original delivery of an owner, whichever is the earlier date, but such noncon-
formity continues to exist; or (2) the vehicle is out of service for repairs for a cumulative total of 30
or more days during such term or during such period, whichever is the earlier date."). See Appen-
dices C & D. Some lemon laws establish different standards for what constitutes a reasonable
number of attempts at repair. Act of June 3, 1983, ch. 83-69 § 5(4), 1983 Fla. Sess. Law Serv. 517,
521 (West) (to be codified at FLA. STAT. ANN. § 681.104(4) (West) (3 repair attempts or 15 work-
ing days); N.Y. GEN. Bus. LAW § 198-a(d) (McKinney Supp. 1983)) (time period during which the
4 attempts or 30 days must occur extended to two years or 18,000 miles, whichever comes first).


149. See supra notes 24-26 and accompanying text. Compare U.C.C. § 2-719(2) (1978) (when
circumstances cause an exclusive remedy to fail of its essential purpose all remedies provided by
the U.C.C. become available) with CAL. CIV. CODE § 1793.2(d) (Deering 1981) (when a reason-
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slow and ineffective warranty service did not deprive the buyer of the
benefit of his bargain. 5 °


Once the buyer establishes the required number of unsuccessful re-
pair attempts, 15' the burden of proof 52 shifts to the manufacturer 53 to
establish that, under the circumstances, the buyer reasonably should
have allowed a greater number of attempts at repair.' 54 A substantial
number of statutory mechanisms designed to improve the buyer's abil-
ity to secure effective warranty service depend on this presumption. 155


Thus, legislative goals are best served if courts instruct juries that only
exceptional circumstances can excuse failure to perform within the time
allowed.' 56 For instance, if a dealer's failure to perform results from an
inability to diagnose the problem, or unexplainably slow deliveries of
parts, courts faithful to the policies underlying lemon laws will not re-
lieve the manufacturer of statutory liability. Delays of this order are
components of the ineffective warranty service the legislatures sought
to eliminate. 157 If delays result from supervening causes, 58 however,
such as unavoidable equipment failures or personnel shortages, these
statutes provide an excuse to the extent that these conditions interfered
with the dealer's or manufacturer's timely performance of repairs.


able number of attempts to conform an item to its express warranty fail, buyer becomes entitled to
a refund or a replacement).


150. The need to assure a buyer an adequate remedy which preserves the benefit of the bar-
gain underlies the buyer's ability under the U.C.C. to avoid the exclusive remedy set out in the
manufacturer's warranty. See supra note 24. Buyers seldom know how long they must allow the
dealer to attempt repairs under the U.C.C., since it is difficult to gauge when failure to remedy a
breach of warranty will deprive the buyer of the benefit of his bargain. See supra note 23. Lemon
laws set out a numerical standard for a reasonable number of attempts which a manufacturer can
overcome only by a showing that efforts were reasonable under the circumstances. See infra note
154 and accompanying text.


151. See supra note 148 and accompanying text.
152. See supra note 148 and accompanying text.
153. See supra note 147.
154. See Statement of S. Tanner, supra note 120, at 4 ("The presumption could be overcome


by a showing on the part of the warrantor that 4 attempts or 30 days were not reasonable in that
particular case.").


155. See supra notes 141-46 and accompanying text.
156. Most lemon laws explicitly provide for extension of the warranty period and the 30 day


period for causes that are clearly beyond the dealer's or manufacturer's control. E.g., N.H. REV.
STAT. ANN. § 357-D:6 (Supp. 1984) ("war, invasion, strike or fire, flood or other natural
disaster.").


157. Cf. Connecticut House Debates, supra note 10, at 3179-81 (remarks of Rep. Woodcock,
bill sponsor) (outlining the consequences of a dealer's failure to schedule repair attempts).


158. Cf. supra note 156 (setting out lemon law provision which extends warranty period for
specified reasons).
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To invoke the statutory presumption, a buyer must show that the
manufacturer's warranty covers the claimed defects. 159 The lemon
owner's ability to recover under these statutes, therefore, will often de-
pend on whether the court requires direct evidence that the malfunc-
tion resulted from a defect in material or workmanship. 160 In
balancing the interests of lemon owners and manufacturers, legislatures
allowed manufacturers to limit their exposure to liability by limiting
the coverage of their warranties. 161  To fulfill this legislative intent,
courts must require lemon owners to introduce at least circumstantial
evidence of the defect's origin by demonstrating an absence of other
causes.162 To this extent, courts should not instruct juries to infer that a
warranted defect exists from the mere fact that an automobile malfunc-
tioned during the warranty period.' 63


The statutory language indicates that a buyer seeking recovery must
show that the warranted defect substantially impairs the automobile. 164


Some statutes preserve the subjective elements of the test laid down by
the U.C.C., requiring that the nonconformity "substantially impair[s]


159. Almost all lemon laws operate only when an automobile fails to conform to a manufac-
turer's express warranty. E.g., Wyo. STAT. ANN. § 40-17-101 (Supp. 1983). See Appendix D. But
see N.H. REv. STAT. ANN. § 357-D (Supp. 1984) (operates when a manufacturer fails to conform
a new automobile to any applicable implied warranties).


160. See supra notes 55-57 and accompanying text.
161. Cf. Statement of S. Tanner, supra note 120, at 4 ("[T]his bill would apply only to those


vehicles or parts of vehicles covered by the manufacturer's warranty.").
162. Cf. Connecticut General Law Committee Hearings, supra note 120, at 271 (statement of


Joseph Nedrow, Regional Manager for General Motors Corporation) (outlining the difficulties in
determining that a defect resulted from faulty material or workmanship).


163. See supra note 57 and accompanying text.
164. See supra notes 59-64 and accompanying text. Many lemon laws state that the manufac-


turer may establish as an affirmative defense that the automobile's defects do not substantially
impair its use, value, or safety. E.g., CONN. GEN. STAT. § 42-179(i)(c)(I) (1983); ME. REv. STAT.
ANN. tit. 10, § 1164(1) (Supp. 1983-84); N.H. REv. STAT. ANN. § 357-D:5(I) (Supp. 1984); Act of
June 20, 1983, ch. 215, § 6, 1983 NJ. Sess. Law Serv. 1026, 1029 (West) (to be codified at N.J.
REv. STAT. § 56:12-24); N.Y. GEN. Bus. LAW § 198-a(c)(1) (McKinney Supp. 1983); Act of June
14, 1983, ch. 469 § 3(3)(a), 1983 Or. Laws Adv. Sh. No. 8, 176, 177; TEx. REv. Civ. STAT. ANN.
art. 4413 (36) § 6.07(c)(1) (Vernon Supp. 1984); WVyo. STAT. ANN. § 40-17-101(g)(1) (Supp. 1983).
Nonetheless, it seems that the consumer should bear at least the burden of pleading that the
automobile is a lemon, because the facts which would prove the magnitude of the defect are
uniquely within the owner's knowledge. See 9 J. WIGMORE, WIGMOPE ON EVIDENCE § 2486
(Chadbourn rev. ed. 1981); F. JAMES & G. HAZARD, CIVIL PROCEDURE § 7.8 (2d ed. 1977). See
also C. McCORMICK, HANDBOOK OF THE LAW OF EVIDENCE § 337, at 786 (E. Cleary 2d ed. 1972)
("The burdens of pleading and proof with regard to most facts have been and should be assigned
to the plaintiff who generally seeks to change the present state of affairs and who therefore natu-
rally should be expected to bear the risk of failure of proof or persuasion.").
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the use and value of the motor vehicle to the consumer." '165 Other stat-
utes, however, appear to establish a purely objective standard, allowing
a refund only if the defect "substantially impairs the use, value, or
safety of the new motor vehicle." 166 Whether an objective or subjective
standard applies, the statutory language provides little guidance for de-
termining the types of defects that entitle an automobile purchaser to a
refund. 167


Legislatures intended to protect manufacturers from unjustified de-
mands for refunds or replacement vehicles by specifying standards for
the types of defects which warrant cancellation of a contract of sale. 168


To effectuate these goals courts must develop coherent standards for
measuring the degree to which a defect impairs an automobile. 169 If
courts construe this language to allow recovery solely because an auto-
mobile's defects shake the buyer's faith in its dependability, 170 these
laws will operate to impose losses on manufacturers and consumers
that they were not intended to bear. On the other hand, allowing re-
covery only if a defect diminishes the automobile's value to a certain
percentage of its purchase price17 ' will undermine the legislative goal
of increasing lemon owners' bargaining power in warranty disputes. 172


Consumers can rarely evaluate an automobile's diminished value in
terms of dollars, so that they seldom know when they stand securely


165. E.g., CoNN. GEN. STAT. § 42-179(c) (1983) ("a defect or condition which substantially
impairs the use and value of the motor vehicle to the consumer."). See Appendix D.


166. E.g., CAL. CIV. CODE § 1793.2(e)(4)(A) (Deering Supp. 1983) ("nonconformity which
substantially impairs the use, value, or safety of the new motor vehicle."). See Appendix D. Flor-
ida's statute is unique in that it requires only that the defect "impairs the use, market value, or
safety of the motor vehicle to the consumer." Act of June 3, 1983, ch. 83-69 § 5(1), 1983 Fla. Sess.
Law Serv. 517, 520 (West) (to be codified at FLA. STAT. ANN. § 681.104(1) (West).


167. For a discussion of judicial inability to establish precisely what constitutes substantial
impairment of an automobile under the U.C.C., see supra notes 59-64 and accompanying text.


168. See Connecticut House Debates, supra note 10, at 3118 (remarks of Rep. Woodcock, bill
sponsor) (although Rep. Woodcock did not want to jeopardize automobile manufacturers' eco-
nomic situation, he introduced the Connecticut Lemon Law to protect those few people who end
up with a lemon automobile).


169. See Connecticut House Debates, supra note 10, at 3154-55 (remarks of Rep. Zajac, bill co-
sponsor) (question of how improved warranty service will come about under the Connecticut
Lemon Law cannot be resolved until judges determine what "substantial" means in each case).


170. For a discussion of the "shaken faith" doctrine, see supra note 40 and accompanying text.
171. For cases brought under the U.C.C. in which courts used this measure, see supra note 59.
172. See Connecticut General Law Committee Hearings, supra note 120, at 236 (statement of


Rep. Woodcock, bill sponsor) ("[T]he bill ... will strengthen the position of a Connecticut new
car buyer who is forced to play the game when a manufacturer or its agents refuse to acknowledge
the defects or in the alternative, request endless opportunities to repair those defects.").
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within their rights in demanding a refund or a replacement vehicle.
The standard that courts adopt, therefore, must comport with automo-
bile purchasers' reasonable expectations for an automobile's
performance.


Most lemon laws state that a defect must impair the automobile's use
and value.173 Courts can focus on this language to allow recovery only
when the dealer's repair efforts have failed to produce a safe and de-
pendable vehicle. In states adopting a subjective standard, 74 the fact-
finder should also consider evidence of a buyer's particular needs to
determine whether an automobile's defects prevent it from fulfilling
that buyer's requirements.175


In addition to clarifying the legal standards for recovery under
lemon laws, judicial interpretation of these statutes can decrease the
lemon owner's practical difficulties in bringing suit by allowing contin-
ued use of the automobile during the pendency of a warranty dis-
pute. 76  Presently, only two lemon laws incorporate provisions for
continued use after the buyer demands a refund. 177 No statute requires
that the consumer surrender the automobile or cease using it after pro-
viding notice of its nonconformities. Because these laws do not rely on


173. Eg., CAL. Cry. CODE § 1793.2(e)(4)(A) (Deering Supp. 1983) ("use, value, or safety");
CONN. GEN. STAT. § 42-179(1)(c) (1983) ("use and value"); Act of June 3, 1983, ch. 85-69, § 5(l),
1983 Fla. Sess. Law Serv. 517, 520 (West) (to be codified at FLA. STAT. ANN. § 681.104(1) (West)
("use, market value, or safety"); ME. REV. STAT. ANN. tit. 10 § 1163(2) (Supp. 1983-1984) ("use
and value"); MINN. STAT. § 325F.665(1)(3)(a) (1984) ("use or market value"); MONT. CODE ANN.
§ 61-4-503(1) (1983) ("use and market value or safety"); Act of May 10, 1983, ch. 261, § 4(l), 1983
Nev. Stat. 610, 611 (to be codified at NEV. REV. STAT. § 598(4)(1) ("use and value"); N.H. REV.
STAT. ANN. § 357-D:3(I) (Supp. 1984) ("use and value"); Act of June 20, 1983, ch. 215, § l(f), 1983
N.J. Sess. Law Serv. 1026, 1027 (West) (to be codified at N.J. REv. STAT. § 56:12-19(0) ("use,
value or safety"); Act of June 14, 1983, ch. 469, § 3(1), 1983 Or. Laws Adv. Sh. No. 8, 176, 176
("use and market value"); TEx. REV. Cwy. STAT. ANN. art. 4413(36) § 6.07(c) (Vernon Supp. 1984)
("use and market value"); Act of May 17, 1983, ch. 240, § 2(2), 1983 Wash. Legis. Serv. 2472, 2473
(West) ("use, value, or safety"); WVyo. STAT. ANN. § 40-17-101(c) (Supp. 1983) ("use and fair
market value"). But see N.Y. GEN. Bus. LAW § 198-a(c) (McKinney Supp. 1984), ("any defect or
condition which substantially impairs the value of the motor vehicle to the consumer").


174. See supra note 165 and accompanying text.
175. Cf Asciolla v. Manter Oldsmobile-Pontiac, Inc., 117 N.H. 85, 88-89, 370 A.2d 270, 273


(1977) (requiring such considerations under the U.C.C.).
176. For a discussion of these difficulties see supra notes 71-74 and accompanying text.
Legislators considering lemon laws were aware of this problem. See Connecticut General Law


Committee Hearings, supra note 10, at 234 (statement of Rep. Woodcock, bill sponsor).
177. Act of Oct. 3, 1983, ch. 395, § 1(6), 1983 Mass. Adv. Legis. Serv. 41, 43 (Law. Co-op) (to


be codified at MAss. GEN. LAWS ANN. ch. 90, § 7N (6) (West); Act of Oct. 26, 1983, Act 48,
§ 1(2)(c), 1983 Wis. Legis. Serv. 790,791 (West) (to be codified at Wis. STAT. ANN. § 218.015(2)(c)
(West).
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the U.C.C.'s scheme of rejection, acceptance and revocation of accept-
ance, 78 it would be improper for courts to construe these statutes to
impose similar obligations on a consumer who demands a refund or a
replacement automobile.


IV. CONCLUSION


Legislatures had expansive goals for lemon laws. In creating a new
remedy for lemon owners they sought to alleviate many systemic ills
that have plagued the automobile sales industry. The statutes they en-
acted, however, may prove inadequate to achieve those goals because
lemon laws incorporate terms and concepts that courts heretofore have
interpreted within the U.C.C.'s framework of rejection, acceptance and
revocation of acceptance.'79


Decisions interpreting the U.C.C. have produced inconsistent stan-
dards for determining whether a warranted defect exists, whether it
substantially impairs the value of an automobile and whether the
lemon owner's actions will defeat recovery. Courts can avoid inconsis-
tent results in factually similar cases if they consciously attempt to im-
plement legislative goals when construing these statutes. Fulfilling
legislative goals for increasing a lemon owner's bargaining power in
warranty disputes and equitably redistributing economic losses re-
quires courts to establish coherent standards. Without such standards
lemon laws may ease the lemon owner's route to recovery in particular
cases, but will not achieve the legislatures' larger goals for reforming
the automobile warranty system.


Elizabeth E. Vollmar


178. Lemon laws merge the U.C.C.'s remedies of rejection and revocation of acceptance into a
single standard that relies on the reasonableness of the repair attempts the consumer allows.
Thus, the issues in litigation under lemon laws should not revolve around whether the owner
accepted the automobile. For a discussion of the effect of acceptance in cases governed by the
U.C.C., see supra notes 33-49 and accompanying text.


179. Compare U.C.C. § 2-608 (1978) ("The buyer may revoke his acceptance of a lot or com-
mercial unit whose non-conformity substantially impairs its value to him.") with ME. Rnv. STAT.
ANN. tit. 10, § 1163(2) (Supp. 1983-84) (if the manufacturer fails to correct a defect which substan-
tially impairs the use and value of the motor vehicle, the manufacturer shall give the consumer a
refund or a replacement vehicle).
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APPENDIX A


1984 AMC FULL 12-MONTH/1 2,000-MILE WARRANTY


1. Warranty Coverage Duration: A Strong Warranty


American Motors Corporation* warrants to the original purchaser and each subsequent
owner of an AMC vehicle that the vehicle (including any replacement parts provided under
this warranty) is free from defects in material and workmanship under normal use and service
for the earlier of 12 months or 12,000 miles (20 000 km)* from the date of delivery or first
use of the vehicle, whichever comes first.


If the vehicle becomes defective under normal use and service, any authorized AMC Dealer in the
United States or Canada will, without charge and at the Dealer's place of business within a
reasonable time after delivery of the vehicle to the Dealer, repair or, at AMC's option, replace with
a new or Factory reconditioned part, any part found defective.


Except for other written warranties issued by AMC applicable to new AMC vehicles or parts, no
other express warranty is given or authorized by AMC. AMC disclaims any implied warranty of
MERCHANTABILITY or FITNESS for any period beyond the express warranty. No authorized AMC
Dealer has authority to change or modify this warranty in any respect. EXCEPT AS MAY BE PRO-
VIDED BELOW, AMC SHALL NOT BE LIABLE FOR LOSS OF USE OF VEHICLE, LOSS OF TIME, IN-
CONVENIENCE, TOWING, RENTAL OR SUBSTITUTE TRANSPORTATION, LODGING, LOSS OF
BUSINESS OR ANY OTHER INCIDENTAL OR CONSEQUENTIAL DAMAGES. SOME STATES AND
PROVINCES DO NOT ALLOW THE EXCLUSION OR LIMITATION OF INCIDENTAL OR CONSE-
QUENTIAL DAMAGES, SO THE ABOVE EXCLUSION MAY NOT APPLY TO YOU. This warranty
gives you specific legal rights and you may also have other rights which vary from state to state or
province to province.
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APPENDIX B


CHRYSLER CORPORATION'S X 1984 POWERTRAIN
BASIC 12 MONTHI12,000 MILE J194PWR AI


E TY LIMITED WARRANTY4 NEW VEHICLE LIMITED WARRANT


WHAT IS COVERED
WARRANTY BEGINS
This warranty begins on the date of original
retail delivery or original use, whichever
Dccurs first(


fBASIC COVERAGE
The basic warranty is 12 months or 12.00D
miles. whichever occurs first


WARRANTY APPLIES
This warranty is for Chrysler vehicles
registered and normally operated in the
United States or Canada.


COVERAGE
This warranty covers any repairs to this
vehicle (except tires) which proves de-
fective in material and workmanship in


'normal use


NO CHARGE


Warranty repairs (parts and labor) will be
made by your Selhng Dealer at no charge
using new or remanufactured parts.


k i ADJUSTMENTS


Required adjustments wilt be made by
your Selling Dealer during the irst 3
months of the warranty period (See
Adjustments" paragraph for details )


WHAT IS COVERED
To the First Retail Purchaser only, upon expiration of the 12 monlh/
12.000 mile Basic New Vehicle Limited Warranty. this powertrms
warranty covers components listed below to s years or 50.050 miles
whichever occurs first This powerrain limited warranty is subject to a
SICO deductible for each repair visit


As used. the term First Retail Purchaser means tIhe irst legal
ownership e a vehicle for use and not for resale


To all subsequent purchasers and vehicles placed In FIlt. Polie. Text,
Limousine or Jitney service. upon expiration ot the 12 monthI2,000 mile
Basic New Vehicle Limited Warranty, the powerhaln warranty covers
components lIsted below to 24 months or 24.000 miles, whichever
occurs first. This powertroln limited warranty Is subject to a S100
deductible for each repatr visit.


$ YEARI5O.000 MILE COVERED COMPONENTS
ENGINE - Cylinder block and all internal paris cylinder head assemblies
core plugs, valve covers oil pan timing gear drive bells and'or chains
and cover. vl pump intake and exhaust yanifolds, water pump
turbocharger housings and internal parts and turbochaiget waslegale
actuator Gaskets and seats for listed components
TRANSMISSION - Transmission case and all internal parts gaskets
and seats, oil pan, torque converter with startler ring gear and tIes plate
clutch housing, flywheel


FRONT WHEEL DRIVE - Transaxle case and all internal parts gaskets
and seals. Oil pan and ditferenlial cover, torque converter and drve Plato
with starter ring gear. clutch housing tlywheel, drive shalt assemblies
universal joists, housings and boots
REAR WHEEL DRIVE Drive axle housing and all inlernal parts
gaskets and seals axe shafts axle shall bearings and seals drive shall
assemblies unversal joints and yokes
This warranty covers repairs made necessary due to a detect in material
of workmanship It applies to Chrysler veholes registeted and normally
operated in the 50 Uniled Slates Washington DC and Canada This
warranty does not limit the terms and conditons of other warranties
contained in this booklet
WHAT IS NOT COVERED
This warranty does not cover any item listed under What Is Not
Covered in the Basic New Vehicle Limited Warranty
OWNER'S RESPONSIBILITY
To obtain service under this warranty, take your vehicln to your selling
dealer Your cost tor those repairs coveted under this warranly is limited
to the specified deductibe for each repair visit


THE -OTHER TERMS STATED IN THE BASIC NEW VEHICLE
LIMITED WARRANTY ALSO APPLY TO THIS WARRANTY


OTHER TERMS: This warranty gives you specific legal rights
and you may also have other rights which vary from state to
state


THIS WARRANTY IS THE ONLY EXPRESS WARRANTY MADE
BY CHRYSLER CORPORATION APPLICABLE TO THIS
VEHICLE. ANY IMPLIED WARRANTY OF MERCHANTABILITY
OR FITNESS FOR A PARTICULAR PURPOSE APPLICABLE TO
THIS VEHICLE IS LIMITED IN DURATION TO THE DURATION
OF THIS WRITTEN WARRANTY. CHRYSLER CORPORATION
SHALL NOT BE LIABLE FOR CONSEQUENTIAL OR COM.
MERCIAL DAMAGES RESULTING FROM BREACH OF THIS
WRITTEN WARRANTY.


*Some sters do not allow the exclusion or imtaton of incidental or
aosve enrar arases orimiutio n on hO tong an w ird nyo ryraiss ISC
above iwituvons or evolUSIenS way nlot appiy to you


CUSTOMER SATISFACTION BOARD
In the 50 United States and Washington. D C. it a warranty
dispute has not been resolved to your satisfaction you may
submit the issue to a Chrysler Customer Satisfaction Board The
case must be submitted to the Customer Satisfaction Board
before action under the Magnuson-Moss Warranty Act can be
taken. However, Ibis dogs not apply for enforcement of state
created rights or other rights which exist Independent from tho
Magnuson-Moss Warranty Act


Additional information and the address of each Customer
Satisfaction Board is contained In the Customer Satlisfactlon
Board Brochure included in the Owners Literature package
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APPENDIX C


CONNECTICUT LEMON LAW


(1)(a) As used in this section and section 2 of this act: (1) "Con-
sumer" means the purchaser, other than for purposes of resale, of a
motor vehicle, any person to whom such motor vehicle is transferred
during the duration of an express warranty applicable to such motor
vehicle, and any other person entitled by the terms of such warranty to
enforce the obligations of the warranty; and (2) "motor vehicle" means
a passenger motor vehicle or a passenger and commercial motor vehi-
cle, as defined in subdivisions (35) and (36) of section 14-1, which is
sold in this state.


(b) If a new motor vehicle does not conform to all applicable ex-
press warranties, and the consumer reports the nonconformity to the
manufacturer, its agent or its authorized dealer during the term of such
express warranties or during the period of one year following the date
of original delivery of the motor vehicle to a consumer, whichever is
the earlier date, the manufacturer, its agent or its authorized dealer
shall make such repairs as are necessary to conform the vehicle to such
express warranties, notwithstanding the fact that such repairs are made
after the expiration of such term or such one-year period.


(c) If the manufacturer, or its agents or authorized dealers are un-
able to conform the motor vehicle to any applicable express warranty
by repairing or correcting any defect or condition which substantially
impairs the use and value of the motor vehicle to the consumer after a
reasonable number of attempts, the manufacturer shall replace the mo-
tor vehicle with a new motor vehicle or accept return of the vehicle
from the consumer and refund to the consumer the full purchase price
including all collateral charges, less a reasonable allowance for the con-
sumer's use of the vehicle. Refunds shall be made to the consumer,
and lienholder if any, as their interests may appear. A reasonable al-
lowance for use shall be that amount directly attributable to use by the
consumer prior to his first report of the nonconformity to the manufac-
turer, agent or dealer and during any subsequent period when the vehi-
cle is not out of service by reason of repair. It shall be an affirmative
defense to any claim under this act (1) that an alleged nonconformity
does not substantially impair such use and value or (2) that a noncon-
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formity is the result of abuse, neglect or unauthorized modifications or
alterations of a motor vehicle by a consumer.


(d) It shall be presumed that a reasonable number of attempts have
been undertaken to conform a motor vehicle to the applicable express
warranties, if (1) the same nonconformity has been subject to repair
four or more times by the manufacturer or its agents or authorized
dealers within the express warranty term or during the period of one
year following the date of original delivery of the motor vehicle to a
consumer whichever is the earlier date, but such nonconformity contin-
ues to exist or (2) the vehicle is out of service by reason of repair for a
cumulative total of thirty or more calendar days during such term or
during such period, whichever is the earlier date. The term of an ex-
press warranty, such one-year period and such thirty-day period shall
be extended by any period of time during which repair services are not
available to the consumer because of a war, invasion, strike or fire,
flood or other natural disaster.


(e) Nothing in this act shall in any way limit the rights or remedies
which are otherwise available to a consumer under any other law.


(f) If a manufacturer has established an informal dispute settlement
procedure which complies in all respects with the provisions of title 16
Code of Federal Regulations Part 703, as from time to time amended,
the provisions of subsection (c) of this section concerning refunds or
replacement shall not apply to any consumer who has not first resorted
to such procedure.


(2) In any action by the consumer against the manufacturer of a
motor vehicle, or the manufacturer's agent or authorized dealer, based
upon the alleged breach of an express or implied warranty made in
connection with the sale of such motor vehicle, the court, in its discre-
tion, may award to the plaintiff his costs and reasonable attorneys' fees
or, if the court determines that the action was brought without any sub-
stantial justification, may award costs and reasonable attorneys' fees to
the defendant.
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Texas X X X X x e I


Washington X X X X X X X


Wisconsin X X X X X X X


Wyoming X X X X X X X


As this Note went to press the text of lemon laws enacted by the legislatures of Colorado,


Georgia, Hawaii, Kansas, Pennsylvania, and South Dakota remained unpublished. Citations to


bill numbers available Nov. 22, 1983, Electronic Legislature Search Service (CCH).
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T H E  MARKET FOR "LEMONS": 
QUALITY UNCERTAINTY AND T H E  


MARKET MECHANISM ' 


I. Introduction, 4 8 8 . ~ 1 1 .The model with automobiles as an example, 
489.-111. Examples and applications, 492.-IV. Counteracting institutions, 
499. -V. Conclusion, 500. 


This paper relates quality and uncertainty. The existence of 
goods of many grades poses interesting and important problems for 
the theory of markets. On the one hand, the interaction of quality 
differences and uncertainty may explain important institutions of 
the labor market. On the other hand, this paper presents a strug-
gling attempt to give structure to the statement: "Business in under-
developed countries is difficult"; in particular, a structure is given 
for determining the economic costs of dishonesty. Additional appli-
cations of the theory include comments on the structure of money 
markets, on the notion of "insurability," on the liquidity of dur-
ab le~ ,and on brand-name goods. 


There are many markets in which buyers use some market 
statistic to judge the quality of prospective purchases. In  this case 
there is incentive for sellers to market poor quality merchandise, 
since the returns for good quality accrue mainly to the entire group 
whose statistic is affected rather than to the individual seller. As 
a result there tends to be a reduction in the average quality of goods 
and also in the size of the market. It should also be perceived that 
in these markets social and private returns differ, and therefore, in 
some cases, governmental intervention may increase the welfare of 
all parties. Or private institutions may arise to take advantage 
of the potential increases in welfare which can accrue to all parties. 
By nature, however, these institutions are nonatomistic, and there-
fore concentrations of power -with ill consequences of their own -
can develop. 


The author would especially like to thank Thomas Rothenberg for 
invaluable comments and inspiration. In addition he is indebted to Roy
Radner, Albert Fishlow, Bernard Saffran, William D. Nordhaus, Giorgio La 
Malfa, Charles C. Holt, John Letiche, and the referee for help and sugges-
tions. He would also like to thank the Indian Statistical Institute and the 
Ford Foundation for financial support. 
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The automobile market is used as a finger exercise to illustrate 
and develop these thoughts. It should be emphasized that this mar- 
ket is chosen for its concreteness and ease in understanding rather 
than for its importance or realism. 


A. The Automobiles Market 


The example of used cars captures the essence of the problem. 
From time to time one hears either mention of or surprise a t  the 
large price difference between new cars and those which have just 
left the showroom. The usual lunch table justification for this 
phenomenon is the pure joy of owning a "new" car. We offer a 
different explanation. Suppose (for the sake of clarity rather than 
reality) that there are just four kinds of cars. There are new cars 
and used cars. There are good cars and bad cars (which in America 
are known as "lemons"). A new car may be a good car or a lemon, 
and of course the same is true of used cars. 


The individuals in this market buy a new automobile without 
knowing whether the car they buy will be good or a lemon. But they 
do know that with probability q it is a good car and with probability 
(1-9) i t  is a lemon; by assumption, q is the proportion of good 
cars produced and (1-q )  is the proportion of lemons. 


After owning a specific car, however, for a length of time, the 
car owner can form a good idea of the quality of this machine; i.e., 
the owner assigns a new probability to the event that his car is a 
lemon. This estimate is more accurate than the original estimate. 
An asymmetry in available information has developed: for the 
sellers now have more knowledge about the quality of a car than 
the buyers. But good c a n  and bad cars must still sell a t  the same 
price- since i t  is impossible for a buyer to tell the difference be- 
tween a good car and a bad car. It is apparent that a used car can- 
not have the same valuation as a new car -if i t  did have the same 
valuation, i t  would clearly be advantageous to trade a lemon a t  
the price of new car, and buy another new car, a t  a higher prob- 
ability q of being good and a lower probability of being bad. Thus 
the owner of a good machine must be locked in. Not only is i t  
true that he cannot receive the true value of his car, but he cannot 
even obtain the expected value of a new car. 


Gresham's law has made a modified reappearance. For most 
cars traded will be the "lemons," and good cars may not be traded 
at all. The "bad" cars tend to drive out the good (in much the 
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same way that bad money drives out the good). But the analogy 
with Gresham's law is not quite complete: bad cars drive out the 
good because they sell a t  the same price as good c a n ;  similarly, bad 
money drives out good because the exchange rate is even. But the 
bad cars sell a t  the same price as good cars since i t  is impossible 
for a buyer to tell the difference between a good and a bad car; 
only the seller knows. In  Gresham's law, however, presumably both 
buyer and seller can tell the difference between good and bad 
money. So the analogy is instructive, but not complete. 


B. Asymmetrical Information 


It has been seen that the good cars may be driven out of the 
market by the lemons. But in a more continuous case with different 
grades of goods, even worse pathologies can exist. For i t  is quite 
possible to have the bad driving out the not-so-bad driving out the 
medium driving out the not-so-good driving out the good in such 
a sequence of events that no market exists a t  all. 


One can assume that the demand for used automobiles depends 
most strongly upon two variables -the price of the automobile p 
and the average quality of used cars traded, p, or Q d =  D (p, p). Both 
the supply of used cars and also the average quality p will depend 
upon the price, or p= p (p) and S= S(p) . And in equilibrium the 
supply must equal the demand for the given average quality, or 
S(p)  =D(p ,  p(p) ) .  As the price falls, normally the quality will 
also fall. And i t  is quite possible that no goods will be traded at 
any price level. 


Such an example can be derived from utility theory. Assume 
that there are just two groups of traders: groups one and two. Give 
group one a utility function 


(I 


U l = M +  2 ~4 
i- 1 


where M is the consumption of goods other than automobiles, x, 
is the quality of the ith automobile, and n is the number of auto- 
mobiles. 


Similarly, let 
n 



U2= M+ S 3 / 2 ~ 4
i-1 


where M, xi,and n are defined as before. 
Three comments should be made about these utility func-


tions: (1) without linear utility (say with logarithmic utility) one 
geta needlessly mired in algebraic complication. (2) The use of 







M A R K E T  FOR "LEMONS": A N D  M A R K E T  MECHANISM 491 


linear utility allows a focus on the effects of asymmetry of informa- 
tion; with a concave utility function we would have to deal jointly 
with the usual risk-variance effects of uncertainty and the special 
effects we wish to discuss here. (3) U1 and U2 have the odd char- 
acteristic that the addition of a second car, or indeed a kth car, 
adds the same amount of utility as the first. Again realism is sacri- 
ficed to avoid a diversion from the proper focus. 


To continue, it is assumed (1) that both type one traders and 
type two traders are von Neumann-Morgenstern maximizers of 
expected utility; (2) that group one has N cars with uniformly 
distributed quality x, 0 5 x 5 2 ,  and group two has no cars; (3) that 
the price of "other goods" M is unity. 


Denote the income (including that derived from the sale of 
automobiles) of all type one traders as Y1 and the income of all 
type two traders as Y2. The demand for used cars will be the sum 
of the demands by both groups. When one ignores indivisibilities, 
the demand for automobiles by type one traders will be 


D l  = Y ~ / P  P/P >1 

D l  = O  P/P <1. 



And the supply of cars offered by type one traders is 



(1) S ~ = P N / ~  p 5 2  
with average quality 


(2) p =  P/2. 


(To derive (1) and (2), the uniform distribution of automobile 
quality is used.) 


Similarly the demand of type two traders is 


D2 = Y~/P  3 ~ / 2>P 
D2 = O  3 ~ / 2<P 


and 
s, =0. 


Thus total demand D (p, P) is 


D(P, P) = ( Y P + ~ I ) / P  if p < p  
D (P, P) =Y ~ / P  if ~ < p < 3 p / 2  


D(P, P) =o  if p >  3 ~ / 2 .  


However, with price p, average quality is p/2 and therefore a t  no 
price will any trade take place a t  all: in spite of the fact that at 
any given price between 0 and 3 there are traders of type one who 
are willing to sell their automobiles a t  a price which traders of type 
two are willing to  pay. 
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C. 	Symmetric Information 
The foregoing is contrasted with the case of symmetric infor- 


mation. Suppose that the quality of all cars is uniformly distributed, 
05 x 5 2 .  Then the demand curves and supply curves can be written 
as follows: 


Supply 
S(P)= N  P> 1 
S(P) =o p < l .  


And the demand curves are 


D(P)  = ( Y P + ~ I ) / P  p < l  
D(P)  = (Y2/p) 1 <p<3/2 
D(P)  = 0 p >3/2. 


In equilibrium 


(3) P = l  	 if Y2<N 
(4) P =Y2/N 	 if 2Y2/3 <N <Y2 
(5) P =3/2 if N<2Y2/3. 
If N <Y2 there is a gain in utility over the case of asymmetrical 
information of N/2. (If N >  Y2, in which case the income of type 
two traders is insufficient to buy all N automobiles, there is a gain 
in utility of Y2/2 units.) 


Finally, it should be mentioned that in this example, if traders 
of groups one and two have the same probabilistic estimates about 
the quality of individual automobiles -though these estimates may 
vary from automobile to automobile - (3)' (4)' and (5) will still 
describe equilibrium with one slight change: p will then represent 
the expected price of one quality unit. 


A. 	Insurance 
It is a well-known fact that people over 65 have great difficulty 


in buying medical insurance. The natural question arises: why 
doesn't the price rise to match the risk? 


Our answer is that as the price level rises the people who in- 
sure themselves will be those who are increasingly certain that they 
will need the insurance; for error in medical check-ups, doctors' 
sympathy with older patients, and so on make it much easier for 
the applicant to  assess the risks involved than the insurance com- 
pany. The result is that the average medical condition of insurance 
applicants deteriorates as the price level rises- with the result 
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that no insurance sales may take place a t  any price.l This is strictly 
analogous to our automobiles case, where the average quality of 
used cars supplied fell with a corresponding fall in the price level. 
This agrees with the explanation in insurance textbooks: 


Generally speaking policies are not available a t  ages materially greater 
than sixty-five. . . . The term prcmiums are too high for any but the most 
pessimistic (which is to say the least healthy) insureds to find attractive. Thus 
there is a severe problem of adverse selection a t  these ages.' 


The statistics do not contradict this conclusion. While de-
mands for health insurance rise with age, a 1956 national sample 
survey of 2,809 families with 8,898 persons shows that hospital 
insurance coverage drops from 63 per cent of those aged 45 to 54, 
to 31 per cent for those over 65. And surprisingly, this survey also 
finds average medical expenses for males aged 55 to 64 of $88, 
while males over 65 pay an average of $77.3 While noninsured ex- 
penditure rises from $66 to $80 in these age groups, insured expcn- 
diture declines from $105 to  $70. The conclusion is ternpting that 
insurance companies are particularly wary of giving medical in- 
surance to  older people. 


The principle of "adverse selection" is potentially present in 
all lines of insurance. The following statement appears in an in- 
surance textbook written a t  the Wharton School: 


There is potential adverse selection in the fact that healthy term in-
surance policy holders may decide to terminate their coverage when they be- 
come older and premiums mount. This action could leave an insurer with an 
undue proportion of below average risks and claims might be higher than 
anticipated. Adverse selection "appears (or a t  least is possible) whenever the 
individual or group insured has freedom to buy or not to buy, to choose the 
amount or plan of insurance, and to persist or to discontinue as a policy 
holder." ' 


Group insurance, which is the most common form of medical 
insurance in the United States, picks out the healthy, for generally 


1. Arrow's fine article, "Uncertainty and Medical Care" (American Eco-
nomic Review,Vol. 53, 1963), does not make this point explicitly. He em-
phasizes "moral hazard" rather than "adverse selection." In  it,s strict sense, 
the presence of "moral hazard" is equally disadvantageous for both govern- 
mental and private programs; in its broader sense, which includes "adverse 
selection," "moral hazard" gives a decided advantage to government insurance 
programs. 


2. 0. D. Dickerson. Health Insurance (Homewood. Ill.: Irwin. 1959). 
p. 333. 


3. 0. W. Anderson (with J. 6.  Feldman), Family Medical Costs and In- 
surance (New York: McGraw-Hill, 1956). 


4. H. S. Denenberg, R. D. Eilers, G. W. Hoffman, C. A. Kline, J. J. 
Melone, and H. W. Snider, Risk and Insurance (Englewood Cliffs, N .  J.: 
Prentice Hall, 19641, p. 446. 
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adequate health is a precondition for employment. At the same 
time this means that medical insurance is least available to those 
who need it  most, for the insurance companies do their own "ad- 
verse selection." 


This adds one major argument in favor of m e d i ~ a r e . ~  On a 
cost benefit basis medicare may pay off: for i t  is quite possible that 
every individual in the market would be willing to pay the ex-
pected cost of his medicare and buy insurance, yet no insurance 
company can afford to sell him a policy -for a t  any price it  will 
attract too many "lemons." The welfare economics of medicare, in 
this view, is exactly analogous to the usual classroom argument 
for public expenditure on roads. 


B. The Employment of Minorities 


The Lemons Principle also casts light on the employment of 
minorities. Employers may refuse to hire members of minority 
groups for certain types of jobs. This decision may not reflect ir- 
rationality or prejudice -but profit maximization. For race may 
serve as a good statistic for the applicant's social background, 
quality of schooling, and general job capabilities. 


Good quality schooling could serve as a substitute for this 
statistic; by grading students the schooling system can give a 
better indicator of quality than other more superficial character- 
istics. As T .  W. Schultz writes, "The educational establishment 
discovers and cultivates potential talent. The capabilities of chil- 
dren and mature students can never be known until foundand culti- 
vated." (Italics added.) An untrained worker may have valuable 
natural talents, but these talents must be certified by "the educa- 
tional establishment" before a company can afford to use them. The 
certifying establishment, however, must be credible; the unrelia- 
bility of slum schools decreases the economic possibilities of their 
students. 


This lack may be particularly disadvantageous to members of 


5. The following quote, again taken from an insurance textbook, shows 
how far the medical insurance market is from perfect competition: 


. . . insurance companies must screen their ap licants. Naturally it 
is t:e that many people will voluntarily seek ajequate insurance on 
their own initiative. But in such lines as accident and health insurance, 
companies are likely to give a second look to persons who voluntarily seek 
insurance without being approached by an agent." (F. J. Angell, Insur-
ance, Principles and Practices, New York: The Ronald Press, 1957, pp. 
a9.) 



This shows that insurance is not a commodity for sale on the open market. 
6. T.  W. Schultz, The Economic Value of Education (New York: Colum- 


bia University Press, 1964), p. 42. 
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already disadvantaged minority groups. For an employer may 
make a rational decision not to hire any members of these groups 
in responsible positions -because it is difficult to distinguish those 
with good job qualifications from those with bad qualifications. 
This type of decision is clearly what George Stigler had in mind 
when he wrote, "in a regime of ignorance Enrico Fermi would have 
been a gardener, Von Neumann a checkout clerk a t  a drugstore." 


As a result, however, the rewards for work in slum schools 
tend to accrue to the group as a whole-in raising its average 
quality -rather than to the individual. Only insofar as informa- 
tion in addition to race is used is there any incentive for training. 


An additional worry is that the Office of Economic Opportunity 
is going to use cost-benefit analysis to evaluate its programs. For 
many benefits may be external. The benefit from training minority 
groups may arise as much from raising the average quality of the 
group as from raising the quality of the individual trainee; and, 
likewise, the returns may be distributed over the whole group rather 
than to the individual. 


C .  The Costs of  Dishonesty 


The Lemons model can be used to make some comments on 
the costs of dishonesty. Consider a market in which goods are 
sold honestly or dishonestly; quality may be represented, or it may 
be misrepresented. The purchaser's problem, of course, is to identify 
quality. The presence of people in the market who are willing to 
offer inferior goods tends to drive the market out of existence -as 
in the case of our automobile "lemons." It is this possibility that 
represents the major costs of dishonesty -for dishonest dealings 
tend to drive honest dealings out of the market. There may be 
potential buyers of good quality products and there may be po- 
tential sellers of such products in the appropriate price range; 
however, the presence of people who wish to pawn bad wares as 
good wares tends to drive out the legitimate business. The cost of 
dishonesty, therefore, lies not only in the amount by which the 
purchaser is cheated; the cost also must include the loss incurred 
from driving legitimate business out of existence. 


Dishonesty in business is a serious problem in underdeveloped 
countries. Our model gives a possible structure to this statement 
and delineates the nature of the "external" economies involved. 
In particular, in the model economy described, dishonesty, or the 


7. G. J. Stigler, "Infomation and the Labor Market," Journal of Polili- 
url Economy, Vol. 70 (Oct. 1962), Supplement, p. 104. 
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misrepresentation of the quality of automobiles, costs 1/2 unit of 
utility per automobile; furthermore, it reduces the size of the used 
car market from N to 0. IVe can, consequently, directly evaluate 
the costs of dishonesty -a t  least in theory. 


There is considerable evidence that quality variation is greater 
in underdeveloped than in developed areas. For instance, the need 
for quality control of exports and State Trading Corporations can 
be taken as one indicator. In  India, for example, under the Export 
Quality Control and Inspection Act of 1963, "about 85 per cent 
of Indian exports are covered under one or the other type of quality 
control." Indian housewives must carefully glean the rice of the 
local bazaar to sort out stones of the same color and shape which 
have been intentionally added to the rice. Any comparison of the 
heterogeneity of quality in the street market and the canned qual- 
ities of the American supermarket suggests that quality variation 
is a greater problem in the East than in the West. 


In one traditional pattern of development the merchants of the 
pre-industrial generation turn into the first entrepreneurs of the 
next. The best-documented case is Japan: but this also may have 
been the pattern for Britain and America.' In our picture the im- 
portant skill of the merchant is identifying the quality of merchan- 
dise; those who can identify used cars in our example and can 
guarantee the quality may profit by as much as the difference be- 
tween type two traders' buying price and type one traders' selling 
price. These people are the merchants. In  production these skills 
are equally necessary -both to be able to identify the quality of 
inputs and to certify the quality of outputs. And this is one (added) 
reason why the merchants may logically become the first entrepren- 
eurs. 


The problem, of course, is that entrepreneurship may be a 
scarce resource; no development text leaves entrepreneurship un- 
emphasized. Some treat i t  as centraL2 Given, then, that entrepre- 
neurship is scarce, there are two ways in which product variations 
impede development. First, the pay-off to trade is great for would- 
be entrepreneurs, and hence they are diverted from production; 
second, the amount of entrepreneurial time per unit output is 
greater, the greater are the quality variations. 


8. The Times of India, Nov. 10, 1967, p. 1. 
9. See M.  J .  Levy, Jr., "Contrasting Factors in the Modernization of 


China and Japan," in Economic Growth: Brazil, India, Japan, ed. S. Kuznets, 
et.  al. (Durham, N. C.: Duke University Press, 1955). 


1. C. P. Kindleberger, Economic Development (New York: McGraw-
Hill, 19581, p. 86. 


2. For example, see W. Arthur Lewis, The Theory of Economic Growth 
(Homewood, 111.: Irwin, 19551, p. 196. 
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D. Credit Markets in Underdeveloped Countries 


(1) Credit markets in underdeveloped countries often strongly 
reflect the operation of the Lemons Principle. In  India a major 
fraction of industrial enterprise is controlled by managing agencies 
(according to a recent survey, these "managing agencies" controlled 
65.7 per cent of the net worth of public limited companies and 66 
per cent of total assets) .3 Here is a historian's account of the func- 
tion and genesis of the ((managing agency system": 


The management of the South Asian commercial scene remained the 
function of merchant houses, and a type of organization peculiar to South 
Asia known as the Managing Agency. When a new venture was promoted 
(such as a manufacturing plant, a plantation, or a trading venture), the pro- 
moters would approach an established managing agency. The promoters 
might be Indian or British, and they might have technical or financial re-
sources or merely a concession. In any case they would turn to the agency 
because of its reputation, which would encourage confidence in the venture 
and stimulate investment? 


In turn, a second major feature of the Indian industrial scene 
has been the dominance of these managing agencies by caste (or, 
more accurately, communal) groups. Thus firms can usually be 
classified according to communal origin.Vn this environment, in 
which outside investors are likely to be bilked of their holdings, 
either (I)  firms establish a reputation for ('honest" dealing, which 
confers upon them a monopoly rent insofar as their services are 


3. Report of the Committee on the Distribution of Income and Levels 
of Living, Part I, Government of India, Planning Commission, Feb. 1964, p. 
44--. 


4. H. Tinker, South Asia: A Short History (New York: Praeger, 1966), 
p. 134. 


5. The existence of the following table (and also the small per cent of 
firms under mixed control) indicates the communalization of the control of 
firms. Source: M. M. Mehta, Structure o f  Indian Industries (Bombay: 
Popular Book Depot, 19551, p. 314. 


DISTRIBUTIONO F  INDUSTRIAL BYCONTROL COMMUNITY 
1911 1931 1951 


(number of firms) 
British 281 416 382 
Parsis 15 25 19 
Gujratis 3 11 17 
Jews 5 9 3 
Muslims - 10 3 
Bengalis 8 5 20 
Marwaris - 6 96 
Mixed control -28 -28 -79 


Total 341 510 619 


Also, for the cotton industry see H. Fukuzawa, "Cotton Mill Industry," in 
V. B. Singh, editor, Economic History of India, 1867-1966 (Bombay: Allied 
Publishers, 1965). 
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limited in supply, or (2) the sources of finance are limited to local 
communal groups which can use communal -and possibly famil- 
ial -ties to encourage honest dealing within the community. It is, 
in Indian economic history, extraordinarily difficult to discern 
whether the savings of rich landlords failed to be invested in the 
industrial sector (1) because of a fear to invest in ventures con-
trolled by other communities, (2) because of inflated propensities to 
consume, or (3) because of low rates of r e t ~ r n . ~  At the very least, 
however, i t  is clear that the British-owned managing agencies tended 
to have an equity holding whose communal origin was more hetero- 
geneous than the Indian-controlled agency houses, and would usually 
include both Indian and British investors. 


(2) A second example of the workings of the Lemons Principle 
concerns the extortionate rates which the local moneylender charges 
his clients. In  India these high rates of interest have been the lead- 
ing factor in landlessness; the so-called "Cooperative Movement" 
was meant to counteract this growing landlessness by setting up 
banks to compete with the local moneylender^.^ While the large 
banks in the central cities have prime interest rates of 6, 8, and 
10 per cent, the local moneylender charges 15, 25, and even 50 
per cent. The answer to this seeming paradox is that credit is 


6. For the mixed record of industrial profits, see D. H. Buchanan, The 
Development of Capitalist Enterprise in India (New York: Kelley, 1966, 
reprinted). 


7. The leading authority on this is Sir Malcolm Darling. See his Punjabi 
Peasant i n  Prosperity and Debt. The following table may also prove instruc- 
tive : 


Commonest rates for -
Secured loam Unsecured loans Grain loans 


(per cent) (per cent) (per cent) 
Punj ab 


United 


6 to 12 12 to 24 (18 3/4
commonest) 


25 


Bihar 
Orissa 	 25 
Bengal 9 to 18 for "respectable clients" 


18Yi to 37 7 (the latter com- 
mon to agriculturalists) 


Central 15 for proprietors 
Provinces 	 24 for occupancy tenants 


37 7 for ryots with no right of 
transfer 


Bombay 9 to 12 12 to 25 (18 commonest) 
Sind 	 36 
Madras 12 15 to 18 (in insecure tracts 24 20 to 50 


not uncommon) 


Source: Puniabi Peasant in Prosperity and Debt, 3rd ed. (Oxford University Press, 1932), 
p. 190. 
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granted only where the granter has (1) easy means of enforcing 
his contract or (2) personal knowledge of the character of the bor- 
rower. The middleman who tries to arbitrage between the rates 
of the moneylender and the central bank is apt to attract all the 
"lemons" and thereby make a loss. 


This interpretation can be seen in Sir Malcolm Darling's in-
terpretation of the village moneylender's power: 


It is only fair to remember that in the Indian village the money-lender 
is often the one thrifty person amongst a generally thriftless people; and that 
his methods of business, though demoralizing under modern conditions, suit 
the happy-go-lucky ways of the peasant. He is always accessible, even a t  
night; dispenses with troublesome formalities, asks no inconvenient ques-
tions, advances promptly, and if interest is paid, does not press for repay- 
ment of principal. He keeps in close personal touch with his clients, and in 
many villages shares their occasions of weal or woe. With his intimate knowl- 
edge of those around him he is able, without serious risk, to finance those who 
would otherwise get no loan at all. [Italics added.] 


Or look a t  Barbara Ward's account: 


A small shopkeeper in a Hong Kong fishing village told me: "I give credit 
to anyone who anchors regularly in our bay; but if i t  is someone I don't 
know well, then I think twice about it  unless I can find out all about him."' 


Or, a profitable sideline of cotton ginning in Iran is the loaning 
of money for the next season, since the ginning companies often 
have a line of credit from Teheran banks a t  the market rate of in- 
terest. But in the first years of operation large losses are expected 
from unpaid debts -due to poor knowledge of the local scene.' 


IV. COUNTERACTINGINSTITUTIONS 


Numerous institutions arise to counteract the effects of quality 
uncertainty. One obvious institution is guarantees. Most consumer 
durables carry guarantees to ensure the buyer of some normal ex- 
pected quality. One natural result of our model is that the risk 
is borne by the seller rather than by the buyer. 


A second example of an institution which counteracts the 
effects of quality uncertainty is the brand-name good. Brand names 


8. Darling, op. cit., p. 204. 
9. B. Ward, "Cash or Credit Crops," Economic Development and Cul- 


tural Change, Vol. 8 (Jan. 1960). reprinted in Peasant Society: A Reader, ed. 
G. Foster et al. (Boston: Little Brown and Company, 1967). Quote on p. 142. 
In the same volume, see also G. W. Skinner, "Marketing and Social Struc- 
ture in Rural China," and S. W. Mintz, "Pratik: Haitian Personal Economic 
Relations." 


1. Personal conversation with mill manager, April 1968. 
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not only indicate quality but also give the consumer a means of 
retaliation if the quality does not meet expectations. For the con- 
sumer will then curtail future purchases. Often too, new products 
are associated with old brand names. This ensures the prospective 
consumer of the quality of the product. 


Chains -such as hotel chains or restaurant chains -are sim- 
ilar to brand names. One observation consistent with our approach 
is the chain restaurant. These restaurants, a t  least in the United 
States, most often appear on interurban highways. The customers 
are seldom local. The reason is that these well-known chains offer 
a better hamburger than the average local restaurant; a t  the same 
time, the local customer, who knows his area, can usually choose a 
place he prefers. 


Licensing practices also reduce quality uncertainty. For in- 
stance, there is the licensing of doctors, lawyers, and barbers. Most 
skilled labor carries some certification indicating the attainment of 
certain levels of proficiency. The high school diploma, the bacca- 
laureate degree, the Ph.D., even the Nobel Prize, to some degree, 
serve this function of certification. And education and labor mar- 
kets themselves have their own "brand names." 


We have been discussing economic models in which "trust" 
is important. Informal unwritten guarantees are preconditions for 
trade and production. Where these guarantees are indefinite, busi- 
ness will suffer -as indicated by our generalized Gresham's law. 
This aspect of uncertainty has been explored by game theorists, 
as in the Prisoner's Dilemma, but usually it has not been incorpo- 
rated in the more traditional Arrow-Debreu approach to uncer-
tainty.' But the difficulty of distinguishing good quality from bad 
is inherent in the business world; this may indeed explain many 
economic institutions and may in fact be one of the more important 
aspects of uncertainty. 


2. R. Radner, "Bquilibre de MarchCs ii Terme et au Comptant en Caa 
dJIncertitude," in Cahie~sd'Econometrie, Vol. 12 (Nov. 1967), Centre National 
de la Recherche Scientifique, Paris. 
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A Theory of the Consumer Product
Warranty


George L. Priestt


Consumer product warranties are our most common of written con-
tracts, but little is known about what determines their content or how they
relate to the reliability and the durability of goods. Since the first appear-
ance of standardized warranties early in this century, two theories have
been proposed to explain their role in sales transactions. The first empha-
sizes the absence of bargaining over warranty provisions. It views warran-
ties as devices of manufacturers to exploit consumers by unilaterally limit-
ing legal obligations. The second and more recent theory focuses on the
difficulty consumers face at the time of purchase in estimating the risk of
product defects. This theory regards express warranties as messages sig-
naling the mechanical attributes of goods.


Both theories have influenced substantially judicial and legislative re-
sponses to product warranties. The view of the warranty as an exploita-
tive device has provided crucial support to the policy of enterprise liability
and the replacement of contract principles with tort principles in product
defect cases.' In addition, the exploitation theory is the intellectual basis
for the modern judicial treatment of consumer warranty issues, in particu-
lar for the expansive interpretation of warranties implied by law, for the
elimination of the requirement of privity of contract, and for the restric-


t Professor of Law, Yale University. I wish to thank Lawrence Kanter and Jacqueline Schmitt of
the Federal Trade Commission for providing copies of the warranties examined in this article and for
helpful advice; Bruce A. Ackerman, Yoram Barzel, Alvin K. Klevorick, Anthony T. Kronman, Wil-
liam M. Landes, Alan Schwartz, Gary T. Schwartz, and the participants of many workshops for
valuable comments on earlier drafts; and William Lundquist, Robert E. Priest, Carol S. Maue,
Timothy Johnson, Jean Doerr, Daniel Meyer, and Kenneth Landau for research assistance. Support
for the completion of the paper was provided by the Program in Civil Liability of the Yale Law
School for which I am very grateful. I am responsible for errors.


1. See note 37 infra (discussing influence of exploitation theory on tort law). See generally Mor-
ris, Enterprise Liability and the Actuarial Process-The Insignificance of Foresight, 70 YALE L.J.
554 (1961) (history of theory of enterprise liability).
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tion of the manufacturer's authority to limit available remedies or to dis-
claim general obligations. 2 More recently, the signal theory has informed
the design of the federal Magnuson-Moss Warranty Act,' which directly
regulates both the form and content of consumer product warranties.4


Neither the exploitation nor the signal theory, however, has contributed
to the understanding of warranty practices. The exploitation theory de-
rives from the presupposition of overwhelming manufacturer market
power, but the connection remains vague between the extent of market
power and the specific definition of warranty coverage. Similarly, the sig-
nal theory derives from the assumption of consumer misperception of
product risks. However plausible this assumption as a general matter,
consumer perceptions are very difficult to identify or to measure. As a
consequence, hypotheses concerning the relationship between perceptions
and specific warranty provisions are highly speculative and essentially
nonfalsifiable.


This article proposes a new theory of the standardized warranty and of
the determinants of the content of the warranties of individual products.
The first Part reviews in more detail the exploitation and signal theories
and their observable implications. Part II presents the theory itself. A
warranty is viewed as a contract that optimizes the productive services of
goods by allocating responsibility between a manufacturer and consumer
for investments to prolong the useful life of a product and to insure
against product losses. According to the theory, the terms of warranty con-
tracts are determined solely by the relative costs to the parties of these
investments. An insurance function of warranty coverage, of course, is
well-known.' The novelty of the theory is its emphasis on the variety of
allocative investments that consumers may make to extend productive ca-
pacity and its consideration of the difficulties of drafting warranty con-
tracts to encourage such investments.


The third Part compares the investment theory of the article with the
exploitation and signal theories in a review of the content of sixty-two
consumer product warranties. Although more comprehensive and detailed
data are needed for a confident judgment, the review demonstrates that the
content of these various warranties is generally more consistent with the


2. See J. WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COMMERCIAL
CODE §§ 9-1 to -13, 11-1 to 12-12 (2d ed. 1980) (reviewing these developments).


3. Magnuson-Moss Warranty-Federal Trade Commission Improvement Act, Pub. L. No. 93-
637, §§ 101-112, 88 Stat. 2183 (1975) (codified at 15 U.S.C. §§ 2301-2312 (1976)).


4. See pp. 1306-07 infra (discussing Act).
5. See e.g., Brown, Product Liability: The Case of an Asset with Random Life, 64 AM. ECON.


REV. 149, 157-58 (1974). The description of a warranty as an insurance policy has not illuminated
specific warranty practices and has had little influence on the treatment of warranties in courts or
legislatures. Cf id. at 159-60 (impossible to determine a priori optimal distribution of product defect
risk between manufacturer and consumer).
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implications of the investment theory than of the exploitation or signal
theory. Finally, Part IV considers the implications of the investment the-
ory for questions of liability for product defects, including defects causing
personal injury. This Part shows that, if the investment theory explains
warranty practices, developments in modem warranty law are likely to
have increased, rather than diminished, the rate of product losses, includ-
ing personal injury losses.


I. The Implications of the Exploitation and Signal Theories for
Warranty Practices


During the last four decades, most approaches to consumer warranty
issues by courts and legislatures have accepted the presuppositions of ei-
ther the exploitation or signal theory. This Part defines the two theories
and their implications and reviews the empirical evidence that has led to
their acceptance.


A. The Exploitation Theory


Standardized product warranties were first introduced, apparently, in
the last decades of the nineteenth century.' Initially, these warranties were
treated as normal contracts. The principles of nineteenth-century contract
law derived from a view of the contract as an arms-length exchange be-
tween informed and competent parties. Because of its standardized charac-
ter, no bargaining between the parties or adjustment of the terms of war-
ranty contracts occurred. As a consequence, throughout the early decades
of the twentieth century, courts vacillated between enforcing warranties
strictly as normal contracts and enforcing them selectively according to
other conceptions of the exchange.7


Although common themes appear in early treatments,' a coherent and
persuasive theory of the standardized warranty first developed in the ex-
tensive literature and case law that followed Friedrich Kessler's celebrated
manifesto, Contracts of Adhesion-Some Thoughts about Freedom of


6. See Bogert & Fink, Business Practice Regarding Warranties in the Sale of Goods, 25 ILL. L.
REV. 400, 410-11 (1930).


7. Compare MacPherson v. Buick Motor Co., 217 N.Y. 382, 389, 111 N.E. 1050, 1053 (1916)
(irrespective of contract, automobile maufacturer liable for defects) with Cadillac Motor Car Co. v.
Johnson, 221 F. 801, 802 (2d Cir. 1915) (automobile manufacturer liable only to parties with whom
it has contractual relation). See, e.g., Llewellyn, Book Review, 52 HARV. L. REV. 700, 704 (1939)
(judges equipped to distinguish between freely bargained-for contracts, which they should enforce, and
contracts imposed on one party by another, the provisions of which should be interpreted more flex-
ibly) [hereinafter cited as Llewellyn, Book Review]. The nineteenth-century implication of product
warranties (such as the warranty of merchantability or fitness), of course, represents a substitution of
a legal for a consensual standard of obligation. See generally Llewellyn, On Warranty of Quality, and
Society (pt. 1), 36 COLUM. L. REV. 699 (1936).


8. E.g., Bogert & Fink, supra note 6, at 413-14; Llewellyn, Book Review, supra note 7, at 704.
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Contract.9 According to the theory, a standardized contract is unique prin-
cipally because its terms are drafted unilaterally by the seller and only
involuntarily "adhered to" by the consumer.10 The seller possesses "unfet-
tered discretion"" to incorporate terms that serve its interests because its
bargaining position is superior to that of the consumer.12 In some indus-
tries, the manufacturer's superior position stems from the forces of natural
monopoly.13 In others, firms gain power by unleashing corporate weapons
such as patents 4 or tying arrangements."5  Kessler, in fact, believed that
standardized contracts themselves were "devices to build up and
strengthen industrial empires," contributing to what he viewed as the "in-
nate trend of competitive capitalism toward monopoly."'


Even in industries with multiple sellers, however, all warranties are
alike or substantially similar so that the consumer "is not in a position to
shop around for better terms." 7 Some manufacturers directly collude in
establishing warranty terms."8 Trade associations standardize warranty
practices to achieve the same result. 9 Thus, whether there is one seller or
many, the consumer possesses no meaningful choice. 20 In Kessler's words,
the consumer's "contractual intention is but a subjection more or less vol-


9. Kessler, Contracts of Adhesion-Some Thoughts about Freedom of Contract, 43 COLUM. L.
REV. 629, 629-31 (1943); see Leff, Contract as Thing, 19 AM. U.L. REV. 131, 140-44 (1970) (discussing
history of contract-of-adhesion theory).


10. Kessler, supra note 9, at 632. See also Leff, Unconscionability and the Code-The Emperor's
New Clause, 115 U. PA. L. REV. 485, 504-05 & n.67 (1967) (discussing origins of "adhesion" meta-
phor). Kessler's principal focus was upon standardized insurance contracts, but the analysis has been
extended routinely to standardized product warranties. See Henningsen v. Bloomfield Motors, Inc., 32
N.J. 358, 389-91, 161 A.2d 69, 86-87 (1960); Bogert & Fink, supra note 6, at 413-14; Leff, supra
note 9, at 140-44. Kessler himself, however, thought that the problems of standardized insurance
contracts were substantially more serious than those of standardized product warranties. Kessler,
Forces Shaping the Insurance Contract, 14 U. CHI. CONF. SER. 3, 9 (1954).


11. Kessler, supra note 9, at 640; Whitford, Law and the Consumer Transaction: A Case Study
of the Automobile Warranty, 1968 Wis. L. REV. 1006, 1039.


12. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 386, 389, 161 A.2d 69, 86-87 (1960);
Bogert & Fink, supra note 6, at 413-14; Hale, Bargaining, Duress, and Economic Liberty, 43 COLUM.
L. REV. 603, 605 (1943); Kessler, supra note 9, at 632; Llewellyn, Book Review, supra note 7, at
704.


13. See Kessler, supra note 9, at 632; Leff, supra note 9, at 141.
14. Bogert & Fink, supra note 6, at 414.
15. Whitford, supra note 11, at 1068-70.
16. Kessler, supra note 9, at 632, 640.
17. Id. at 632. Leff has emphasized that even if the consumer has a choice between different


warranties, the terms of either warranty cannot be varied, so no true assent is present. Leff, supra
note 9, at 142.


18. Bogert & Fink, supra note 6, at 414; Kessler, supra note 9, at 632; Leff, supra note 9, at 141.
19. See Bogert & Fink, supra note 6, at 407-09, 413-14. The efforts of trade associations were


emphasized in the judicial adoption of the exploitation theory. See Henningsen v. Bloomfield Motors,
Inc., 32 N.J. 358, 375, 390-91, 161 A.2d 69, 78, 87 (1960).


20. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 404, 161 A.2d 69, 95 (1960); Bogert &
Fink, supra note 6, at 413; Prosser, The Fall of the Citadel (Strict Liability to the Consumer), 50
MINN. L. REV. 791, 832 (1966); Whitford, Strict Products Liability and the Automobile Industry:
Much Ado About Nothing, 1968 WIS. L. REV. 83, 96-97.
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untary to terms dictated by the stronger party. 21


The exploitation theory predicts, in general, that manufacturers will
limit their legal obligations to consumers as much as possible.22 If collu-
sion is widespread, then warranties within individual industries- are likely
to be similar. It also would be consistent with the assumptions of the the-
ory, however, for the terms of coverage to be correlated with the degree of
manufacturer market power.23 Kessler believed that sellers are especially
likely to exclude coverage of risks that are difficult to calculate and of
unforseeable contingencies such as "strikes, fires and transport difficul-
ties." 24 He also predicted that manufacturers would attempt to incorporate
terms that reduce the risk of a court or jury being influenced by "'irra-
tional forces' to decide against a powerful defendant. "25 Kessler thought
this reason explained why manufacturers in the machinery industry, for
example, exclude warranty recovery for consequential damages.2


The exploitation theory does not specify unambiguously the relation-
ship between a manufacturer's warranty practices and its other production
or marketing decisions. In an early article, Dean Prosser argued that,
without judicial intervention to imply warranties of quality in sales trans-
actions, many manufacturers would provide consumers with "worthless
junk. '21 Such relationships, however, have not been addressed extensively.
More recent statements of the theory emphasize the marketing power
gained from coordinating advertising that makes extravagant promises to
consumers with warranties that disclaim responsibility for the promises.2 8


Professor Slawson, in fact, argues that all standardized contracts are in-
struments of this type of fraud .2


The exploitation theory found wide acceptance in part because it was
the only coherent explanation of standardized warranties until the 1970s.
The theory also seemed consistent with descriptions of warranty practices.
In an early empirical study of warranty content, Bogert and Fink found
widespread exclusions of coverage of component parts, transportation


21. Kessler, supra note 9, at 632.
22. See Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 375-78, 161 A.2d 69, 78-80 (1960);


Bogert & Fink, supra note 6, at 411-13; Whitford, supra note 11, at 1041.
23. See Kessler, supra note 9, at 642; Leff, supra note 9, at 141.
24. Kessler, supra note 9, at 631 (referring specifically to insurance contracts, although principle


is general).
25. Id.
26. Id. at 632.
27. Prosser, The Implied Warranty of Merchantable Quality, 27 MINN. L. REV. 117, 158-65


(1943).
28. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 373, 384-85, 161 A.2d 69, 77, 83-84


(1960); Prosser, The Assault upon the Citadel (Strict Liability to the Consumer), 69 YALE L.J. 1099,
1123 (1960).


29. Slawson, Mass Contracts: Lawful Fraud in California, 48 S. CAL. L. REV. 1, 12 (1974). Pro-
fessor Posner also describes standardized contracts as serving fraudulent ends. R. POSNER, ECONOMIC
ANALYSIS OF LAW 85-86 (2d ed. 1977).


1301


HeinOnline -- 90 Yale L.J. 1301 1980-1981







The Yale Law Journal


costs, and consequential damages, as well as more general limitations of
warranty remedies.3" In addition, they claimed to identify a trend in war-
ranty content over time from broad assurances of product fitness toward
more narrow representations of strictly mechanical perfection of prod-
ucts." Kessler's wide experience with standardized contracts in the insur-
ance industry seemed to provide further support.12 More recently, Profes-
sor Whitford, in an intensive study of warranty practices in the
automobile industry, concluded that automobile manufacturers could draft
warranties in any manner desired, that warranties had in fact been
drafted to minimize manufacturer's costs, that many warranty provisions
were not "commercially justified," and that consumers did not possess suf-
ficient expertise to deal intelligently with the problems of product
defects.3


The most convincing evidence to support the exploitation theory, how-
ever, arose from case histories of warranty practices. Courts were asked
repeatedly to give effect to warranty provisions that they interpreted as
exploitative. In the case of Henningsen v. Bloomfield Motors, Inc.," in-
volving serious personal injury from an allegedly defective automobile, the
terms of the warranty at issue disclaimed the implied warranty of
merchantability, excluded consequential damages, and limited warranty
remedies to repair or replacement of the defective part as long as the vic-
tim had prepaid transport charges for the part. The New Jersey Supreme
Court remarked, "It is difficult to imagine. . a less satisfactory remedy
... .An instinctively felt sense of justice cries out against such a sharp
bargain."3 In a decision that has been followed by virtually all other
American jurisdictions,36 the court embraced the exploitation theory and
refused to enforce the terms of the standardized warranty. 37


30. Bogert & Fink, supra note 6, at 405-06, 409, 412-13.
31. Id. at 410-11.
32. Kessler's essay, Forces Shaping the Insurance Contract, supra note 10, was particularly


influential.
33. Whitford, supra note 11, at 1039, 1062. Whitford also mentioned, however, that manufacturers


seemed to be concerned about maintaining consumer goodwill. Id. at 1016, 1040. But see id. at 1036
(dealer makes little effort to maintain goodwill of price shoppers). Whitford did not attempt to recon-
cile exploitative warranty practices with the concern for goodwill.


34. 32 N.J. 358, 161 A.2d 69 (1960).
35. Id. at 375, 388, 161 A.2d at 79, 85.
36. See Prosser, supra note 20, at 793-98.
37. Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 408, 161 A.2d 69, 97 (1960). The adop-


tion of the standard of strict liability for product defects is based upon the acceptance of the empirical
presumption of the exploitation theory: consumers are powerless in relation to manufacturers. James,
General Products-Should Manufacturers be Liable without Negligence? 24 TENN. L. REV. 923, 925
(1951) (victims of accidents are not culpable; strict liability preferred over fault system where accidents
are inevitable); see Vandermark v. Ford Motor Co., 61 Cal. 2d 256, 261, 263, 391 P.2d 168, 170-72,
37 Cal. Rptr. 896, 898, 900 (1964) (manufacturer strictly liable to consumer, regardless of contractual
provisions, because in business of selling automobiles that turn out to be defective); Greenman v. Yuba
Power Prods., Inc., 59 Cal. 2d 57, 63, 377 P.2d 897, 901, 27 Cal. Rptr. 697, 701 (1963) (strict
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B. The Signal Theory


The signal theory of the consumer product warranty maintains that
warranty terms provide information to consumers about the mechanical
reliability of the product. 8 The signal theory builds upon a growing eco-
nomic literature that examines the "market" for information39 and views
the warranty as a tool consumers can use to "process" information about
products. According to the theory, a consumer finds it excessively costly to
determine precisely product reliability at the time of purchase by direct
inspection of the product."0 A consumer, however, may look to the war-
ranty as a "signal" of product reliability because reliability is correlated
negatively with the costs of warranty coverage;" that is, the more reliable
the product, the lower the costs of warranty coverage for the manufac-
turer, and the more extensive the coverage for the consumer. Thus, al-
though a consumer has neither experience with nor knowledge of a prod-
uct, he may infer its mechanical reliability by inspecting the terms of the
warranty alone.


Signals, however, only reduce information costs to consumers. Some
consumer misperception of product risks is inevitable.42 The extent of mis-
perception is determined by the costs and benefits to consumers of ob-
taining product information by means of warranty signals, which is to
say, by the utility of the warranty as an information-processing tool. The
implications of the theory for specific warranty practices are derived by
estimating the costs and benefits of processing information in the context


liability designed to protect "powerless" consumer). A strict liability regime presupposes the inappro-
priateness of allowing manufacturers to define liability by contract. Henningsen v. Bloomfield Motors,
Inc., 32 N.J. 358, 404, 161 A.2d 69, 95 (1960) (contractual disclaimer of warranty of merchantability
and limitation of remedies invalid because of manufacturer's "grossly disproportionate bargaining
power").


38. An early statement of this theory was suggested in Akerlof, The Market for "Lemons':"
Quality Uncertainty and the Market Mechanism, 84 Q.J. ECON. 488 (1970).


39. See Stigler, The Economics of Information, 69 J. POL. ECON. 213 (1961), reprinted in G.
STIGLER, THE ORGANIZATION OF INDUSTRY 171 (1968).


40. Some degree of consumer ignorance was an important, but not central, assumption of the case
law, see Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 365, 375, 379, 384, 161 A.2d 69, 74,
78, 80-81, 84 (1960), and of the writings of the exploitation theorists, see, e.g., Kessler, supra note 9,
at 632; Kessler, The Protection of the Consumer under Modem Sales Law, Part I, 74 YALE L.J. 262,
267-78 (1964); Leff, supra note 9, at 156; Prosser, supra note 28, at 1133. Professor Slawson, on the
other hand, believes that making standard form contracts understandable would hurt rather than help
consumers. Slawson, supra note 29, at 16-17 (consumers would not read or could not understand
standard form contracts even if they were made "understandable," but courts would not hesitate to
enforce such contracts).


41. A.M. SPENCE, MARKET SIGNALING 88-90 (1974).
42. CF Spence, Consumer Misperceptions, Product Failure and Producer Liability, 44 REV.


ECON. STUD. 561, 561 (1977) (presuming that consumers will misperceive likelihood of losses from
products). Spence recommends governmental fines to repair this form of market failure. Id. at 565-67.
Of course, the problem of product warranties is more interesting where consumers systematically
misperceive product risks-because the market mechanism requires correction-than where consum-
ers make estimates that are highly variant, but on average accurate.


1303


HeinOnline -- 90 Yale L.J. 1303 1980-1981







The Yale Law Journal


of specific consumer transactions.
The first implication of the signal theory is that warranties of different


products are likely to contain similar, if not identical, provisions. This
implication follows from the presumption that the more often a consumer
expects to buy a product, the greater the value is to him of information
about product characteristics. But since a consumer purchases any single
appliance or durable only occasionally, the benefit of obtaining warranty
information specific to a single appliance is small relative to the benefit of
compiling information common to a wide set of consumer goods.,3 Thus, a
manufacturer's warranty signal is more likely to be successful if it resem-
bles the warranty signals of other products. For this reason, the warranty
terms of different products should be similar, each taking advantage of the
greater benefit to consumers of general rather than of product-specific
information.


A second implication of the signal theory is that wherever warranty
terms diverge from the near-uniform standards of most warranties, the
divergent terms will offer coverage more generous-not more restric-
tive-than the uniform terms. According to the theory, upon the discovery
of a defect, a consumer acts on the basis of perceptions formed from gen-
eral information or experience regarding products. In particular, the con-
sumer presumes that the warranty terms of the specific product equal the
average terms of all other products."' Such perceptions, however, disad-
vantage manufacturers who offer less than average warranty coverage be-
cause their products are less reliable than the average. 5 For those defec-
tive products, consumers file warranty claims even though the warranties
do not extend coverage, thus imposing administrative expenses on the
manufacturers and costing them goodwill.4 ' Indeed, it may be cheaper for
those manufacturers to expand warranty coverage to the average level
than to process "invalid" claims.47 As a consequence, warranties that per-
sist in offering coverage different from the average should offer more gen-
erous rather than more restrictive coverage. 8


The third implication of the theory is that subordinate terms of a war-
ranty, as opposed to central terms, are more likely to diverge from the
norm and to offer relatively more restrictive coverage. The theory pro-
poses that a consumer benefits more from information relating to the cen-


43. See A.M. SPENCE, supra note 41, at 89; Gerner & Bryant, The Price of a Warranty: The
Case for Refrigerators, 12 J. CONSUMER AFF. 30, 32 (1978); Gerner & Bryant, Appliance Warranties
as a Market Signal? 15 J. CONSUMER AFF. 75, 78-79 (1981) [hereinafter cited as Market Signal].


44. See Market Signal, supra note 43, at 78-79.
45. Id. at 79.
46. Id.
47. Id.
48. Id.
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tral terms of a warranty than to subordinate terms."9 As a consequence,
the pressures leading toward uniform warranty provisions ought to have
greater effect with respect to central provisions than to subordinate provi-
sions.5 o In addition, since consumers are less aware of subordinate terms
(because the value of information about them is less), warranties are likely
to define subordinate terms more restrictively than average, because inva-
lid claims based upon perceptions of those terms will be rare.s"


Moreover, since consumers remain largely ignorant of the content of
subordinate provisions, normal competitive pressures are absent. Manu-
facturers will define those provisions with reference only to costs of cover-
age and not to consumer benefits. 2 At this point, the exploitation and
signal theories converge. Signal theorists expect competition to influence
the content of central warranty provisions, subject to information process-
ing costs.53 But, like the exploitation theorists, they expect subordinate
warranty provisions to be defined in a manner that disregards consumer
interests."'


The implications of the signal theory have been examined recently by
the economists Gerner and Bryant in an empirical study of the content of
108 warranties of washing machines, ranges, refrigerators, air condition-
ers, and televisions." Their findings offer mild support for the theory.
First, Gerner and Bryant report that most warranties provide coverage of
parts and labor costs for one year,5 a finding they interpret as confirma-
tion of the advantage of general over product-specific information. 7 Ex-
ceptions to even this basic term of coverage exist, however. For example,
only fifty percent of washing machine warranties provide one-year parts
coverage, and seventy-one percent of television warranties offer one-year
labor coverage. 8


Gerner and Bryant find less uniformity within the set of warranties
whose terms diverge from the basic one-year term. It is consistent with the
signal theory that warranties offering a different duration of parts cover-


49. See id. at 78-79 (by inference).
50. See id. at 79, 84 (by inference).
51. See id. at 79-85 (by inference).
52. See id. at 84-85 (by inference).
53. See id. at 79-86 (by inference).
54. See id. at 84-85 (by inference).
55. Their sample incorporates 90% of the models sold during the 1975 model year. Id. at 80.
56. This "finding" appears to be accurate only when the terms of coverage are defined very gener-


ally. See note 174 infra (discussing prevalence of one-year parts and labor coverage).
57. Market Signal, supra note 43, at 81-82.
58. Id. at 82 (Table 1). There are exceptions to the one-year term with respect to the other


appliances as well. Gerner and Bryant do not suggest that consumers of different products possess
different levels of information. Such an assumption would conflict with the prediction of generalized
warranty signals. As a consequence, however, the signal theory does not provide a basis for explaining
differences in the terms of warranties of different products. See pp. 1328-46 infra (examining differ-
ences in warranties).
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age provide only extended coverage; that is, coverage greater than the av-
erage. s9 The great majority of warranties that provide a different term of
labor coverage, however, restrict coverage below the average one-year
term."' Gerner and Bryant explain this difference by supposing that
manufacturers find it cheaper to monitor invalid labor claims than parts
claims and that manufacturers thus are more willing to suffer consumer
dissatisfaction where expensive labor costs are at stake."


Finally, as predicted by the theory, Gerner and Bryant find little uni-
formity in what they assume to be the warranties' subordinate terms: the
exclusions and limitations of coverage. 2 There is some evidence, in addi-
tion, that these exclusions are defined solely with reference to manufactur-
ers' costs. One example is the exclusion of consequential damages, which
they observe most frequently in refrigerator warranties. According to
Gerner and Bryant, refrigerators are more likely than other defective ap-
pliances to generate consequential damages in the form of food losses. 3


The signal theory has exerted substantial influence on consumer prod-
uct warranty policy. The objective of the 1974 Magnuson-Moss Warranty
Act64 is to make warranties more efficient signals.6 The Act requires
manufacturers to redraft warranties in "simple and readily understood
language," 6 to disclose all important provisions "conspicuously," 7 and to
display warranties prominently so that they are available for consumer
inspection prior to purchase of the product. 8 The Act requires manufac-
turers to designate all express warranties as either "Full" (if they comply
with certain minimum standards) or "Limited" (if they do not comply
with those standards), in order to reduce the costs of comprehending war-
ranty content. 9 The drafters hoped that the pressures toward greater than


59. Market Signal, supra note 43, at 79-80, 81-82 (Table 1).
60. Id. at 82-83.
61. Id.
62. Id. at 84-85 (Table 3).
63. Id. at 85.
64. Magnuson-Moss Warranty-Federal Trade Commission Improvement Act §§ 101-112, 88


Stat. 2183 (1975) (codified at 15 U.S.C. §§ 2301-2312 (1976)).
65. See H. REP. No. 1107, 93d Cong., 2d Sess. 36, reprinted in 11974] U.S. CODE CONG. & AD.


NEWS 7702, 7718 (conspicuous and clear disclosure required under § 102(a) of Act in order "to
improve the adequacy of information available to consumers, prevent deception, and improve competi-
tion in the marketing of consumer products"); Priest, The Structure and Operation of the Magnuson-
Moss Warranty Act, in ECONOMIC REGULATION AND CONSUMER WELFARE: THE FEDERAL TRADE
COMMISSION IN THE 1970S at 246 (K. Clarkson & T. Muris eds. 1981) (discussing theory of Act).


66. Magnuson-Moss Warranty-Federal Trade Commission Improvement Act § 102(a), 15
U.S.C. § 2302(a) (1976).


67. Id. §§ 102(a), 103(a), 105, 106, 108(b), 15 U.S.C. §§ 2302(a), 2303(a), 2305, 2306, 2308(b)
(1976).


68. Id. § 102(b)(1)(A), 15 U.S.C. § 2302(b)(1)(A) (1976). Kessler emphasized the advantage to
manufacturers of warranties with obscure printing and language. Kessler, supra note 10, at 9.


69. Magnuson-Moss Warranty-Federal Trade Commission Improvement Act §§ 103-104, 15
U.S.C. §§ 2303-2304 (1976).
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average coverage would lead to universal compliance with Full warranty
standards.


70


The Act's disclosure, availability, and designation requirements, how-
ever, affect only the central provisions of warranties. Subordinate provi-
sions, which, according to the theory, consumers are less likely to compre-
hend, are subjected to direct regulation. The Act prohibits disclaimers of
the implied warranties for all warranties, 71 and expands consumer reme-
dies and prohibits tying provisions for Full warranties. 2


II. The Investment Theory of the Warranty


In this Part I develop a theory of the consumer product warranty based
solely upon the relative costs to the consumer and manufacturer of invest-
ments to prolong productive capacity and to insure for product losses. I
then define how warranty contracts are likely to be drafted in cases in
which contract standardization reduces costs.


A. The Basic Theory Defined


Let us relax the empirical assumptions that are the foundations of the
signal and exploitation theories in order to predict the contents of warran-
ties where the costs of extending product life and of insuring product
losses are the sole determinants of their contents. Imagine that consumers
are perfectly informed about the likelihood of a product defect and about
the losses that will be suffered should a product become defective. Imagine
also that consumers somehow make their preferences regarding warranty
terms known to manufacturers7" and that manufacturers are responsive to
those preferences. Imagine that warranty contracts are standardized only
to reduce negotiation costs74 and thus that the standardized form itself
does not affect the substantive obligations of consumers relative to manu-
facturers.75 Finally, imagine that all products are manufactured under
conditions of perfect competition, so that each characteristic of a prod-


70. See S. REP. NO. 151, 93d Cong., 1st Sess. 8 (1973); 120 CONG. REC. 40,712 (1974) (remarks of
Sen. Magnuson).


71. Magnuson-Moss Warranty - Federal Trade Commission Improvement Act § 108, 15 U.S.C.
§ 2308 (1976). A manufacturer offering a Limited, rather than Full, warranty, however, may disclaim
the implied warranties for the period after expiration of the warranty. Id.


72. Id. § 102(c), 15 U.S.C. § 2302(c) (1976). Other subordinate provisions have been regulated
under the Act by Federal Trade Commission rule. See 16 C.F.R. §§ 700-703 (1980).


73. See pp. 1346-47 infra (discussing how consumer preferences may be registered).
74. Kessler acknowledged the cost savings from standardization. Kessler, supra note 10, at 12.
75. This assumption is not unrealistic and is accepted generally with respect to a wide range of


product characteristics. Anyone, for example, could arrange to purchase appliances with characteris-
tics designed to personal specifications. Most, however, seem willing to accept machines with standard
characteristics, designed to be generally suitable for the large majority of consumers, in order to take
advantage of the cost savings.
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uct-including warranty terms-serves to optimize the welfare of some
dominant class of consumers.7 6 What would be the terms of product
warranties?


In the common view, a warranty serves as both an insurance policy and
a repair contract. As an insurance policy, a warranty provides that if,
within a certain period, the product or some part of the product becomes
defective, the manufacturer will compensate the buyer for the loss by re-
pair, replacement, or refund of the purchase price." As a repair contract,
a warranty fixes an obligation upon the manufacturer for some period of
time to provide, without charge, services necessary to repair a defect in
order to prolong the useful capacity of the product.


A warranty operates as an insurance policy to the extent that the occur-
rence of a product defect is probabilistic. To insure for a loss is to redis-
tribute wealth from periods in which no losses are suffered to the period
in which the loss occurs. A manufacturer can redistribute wealth in this
manner by collecting a premium in the sale price from a broad set of
consumers for whom the prospects of loss during any single period are
unrelated. The market insurance premium reflects both the expected loss
for the period and some share of the costs to the insurer of aggregating
these unrelated contingencies, called loading costs. A consumer may pre-
fer, however, some personal form of temporal wealth redistribution in the
face of a loss. A consumer self-insures for product losses by accumulating
savings for the replacement of defective products, by reserving future time
for product repair, or, more simply, by expecting to tolerate a defect once
it occurs. These methods of self-insurance, of course, also involve costs of
transaction. As a general proposition, therefore, we may expect to observe
market insurance in a warranty only where the sum of the expected loss
and loading costs of market insurance is less than the sum of the expected
loss and transaction costs of self-insurance.


As a repair contract, a warranty reflects the respective costs to the con-
sumer and the manufacturer of repair services. Repair by the consumer
and manufacturer are substitutes, and the consumer can be expected to
purchase repair services as part of the warranty wherever the manufac-
turer's price is less than the consumer's cost of providing the repair him-
self. Obviously, a consumer can (and frequently does) provide many re-
pair services more cheaply than a manufacturer. It is plausible, for
example, that where shelves fall in a refrigerator, repair by the consumer


76. Because of the standardized form, contracts are not specific to individuals but rather to classes
of consumers.


77. I ignore, at this point, personal injury losses from defective products for which product war-
rarities, partly because of acceptance of the exploitation theory, currently are irrelevant. See note 37
supra. The investment theory is extended to consider personal injury liability below. See pp. 1350-51
infra.
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is cheaper. Of course, since the consumer and manufacturer are always
free after the purchase of the good to negotiate for the provision of services
of this kind, the warranty itself is valuable only if it reduces transaction
costs for future agreements. Thus, a warranty may be expected to allocate
responsibility to the manufacturer for those types of repairs that most fre-
quently are difficult or burdensome for consumers to provide themselves.


Although the above example, as well as most uses of the word "repair,"


refers to investments designed to return a product to a condition it enjoyed
at some previous period of time, it is worthwhile to consider "repair ser-
vice" to a product more broadly as any investment designed to optimize
the performance of the product over time. Viewed in this light, for exam-
ple, restraining young children from swinging on a refrigerator door rep-
resents an investment in a form of "repair" that may well be less costly
than hiring a serviceman at a later date to install new hinges. Similarly, a
manufacturer may anticipate future repair services by technological in-
vestments in the design of the product that make its operation less suscep-
tible to interruption-designing brackets to hold refrigerator shelves more
securely, for example-or by investments to control a consistent quality of
production.


With respect to repair investments of this nature, however, a warranty
serves a role beyond that of reducing transaction costs. The warranty
promise establishes and enforces the obligation of the manufacturer to
make investments in the design of the good or in quality control. Such an
agreement between the parties subsequent to the sale could not achieve the
same result as easily,"8 so that there are advantages to "tying" the war-
ranty to the sale of the product."9 The warranty in this regard operates as
a performance bond of the manufacturer. 0 The value of the bond is equal
to the costs to the manufacturer of defective product claims.81 As long as


78. The terms of subsequent repair agreements preferred by consumers might influence product
design to the extent that they provide the basis for the consumers' repeat purchase decisions. See p.
1347 infra.


79. The advantage of tying the warranty to the product diminishes, however, to the extent that a
manufacturer seeks to capture repeat purchase sales. See note 199 infra. The desire for future custom
alone will provide an incentive for optimal manufacturer investments. See generally Klein & Leffler,
The Role of Price in Guaranteeing Quality, 89 J. POL. ECON. (forthcoming 1981) (discussing repeat
purchase mechanism).


80. See Barzel, Some Fallacies in the Interpretation of Information Costs, 20 J.L. & ECON. 291,
303 n.26 (1977). As an independent example of the warranty's role as a performance bond, the Wil-
bert burial vault warranty (not included in the sample analyzed below, see pp. 1319-46 infra) pro-
vides 50-year coverage against deterioration. Because of the extraordinary duration of coverage, the
warranty informs the buyer that the manufacturer has established a trust fund in the amount not less
than $25,000 for the payment of warranty claims, "in the event the Manufacturer is no longer in
business." I am grateful to J.H. Schlegal for this observation.


81. The signal theory, similarly, presumes that a warranty signal is credible because the manufac-
turer will incur the costs of coverage. See p. 1303 supra (discussing negative correlation between
warranty coverage and reliability). The signal theory, however, views consumer information as a more
significant determinant of warranty content than costs.
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the manufacturer makes appropriate investments, the bond will not be
forfeited. The decision to allocate repair investments of this nature be-
tween the manufacturer and consumer, however, is identical to the deci-
sion of who should bear typical repair costs. As before, we would expect
the parties to allocate between themselves, according to relative costs, all
investments in "repair," whether in the form of direct reconditioning ser-
vices, of product design, or of a consumer's care for or maintenance of the
product so as to extend its useful life.


It is evident that the various activities described as repair are substitutes
for insurance. Repair, like insurance, is a means of reducing the magni-
tude of a loss from an unexpected event such as a defect. It is important
now, however, to depart from the common view of the warranty and to
distinguish more clearly between repair as a redistribution of wealth over
time, like insurance, and repair as an allocative investment which alters
the productive capacity of the good.82 The first example of repair-the
reinstallation of the refrigerator shelves by the consumer-is a form of
self-insurance for the loss. The owner bears the full cost of time and en-
ergy necessary to replace the shelves after the event occurs, which, in this
case, appears to be cheaper than buying market insurance requiring the
manufacturer to replace the shelves. But neither repair by the consumer
nor by the manufacturer directly alters the probability of the loss occur-
ring and, thus, is like insurance. The second example-restraining the
child from swinging on the refrigerator door-is an allocative investment
by a consumer that extends the useful life of the product by reducing the
probability of a future loss. Certainly, the burdens of a parent increase as
the discipline of children becomes more strict or specific. But, again, it
may well be cheaper for a consumer to restrain his child than either to
buy market insurance for repair of the door or to pay the manufacturer to
design a refrigerator with hinges as sturdy as playground equipment.


Thus, in this terminology, a consumer's decision to accommodate him-
self to a scratch in the surface of an appliance is an example of self-
insurance of the defect. The consumer's earlier efforts to reduce the likeli-
hood of the scratch, for example, by increasing the level of his care or by
isolating the appliance, is an allocative investment by the consumer. The
manufacturer's promise in a warranty to repair the scratch after it occurs
is market insurance. And the manufacturer's production decision to make
the surface more resistant to abrasion is an example of an allocative in-
vestment by the manufacturer.


Self-insurance, market insurance, and ailocative investments by con-


82. Ehrlich & Becker, Market Insurance, Self-Insurance, and Self-Protection, 80 J. POL. ECON.
623, 633-43 (1972).
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sumers and manufacturers, therefore, are each substitute methods of re-
ducing losses in order to optimize productive services. A consumer selects
among these methods according to the relative prices and marginal
productivities of each with respect to expected elements of product loss. As
the price of market insurance rises, other things equal, the quantity of it
demanded will decline, and the demand for self-insurance and for manu-
facturer or consumer allocative investments will increase. Similarly, as the
cost of an allocative investment by the consumer rises-say, in our second
example, by the addition of a child to the consumer's family, which makes
it more difficult to reduce the probability of loss-the relative attractive-
ness of market insurance, self-insurance, or an allocative investment by
the manufacturer is enhanced. These various ways of reducing product
losses, however, may not be perfect substitutes. An individual is likely to
select some combination of these four methods to optimize expected util-
ity. 3 For example, as the value of a consumer product or of the con-
sumer's life increases-and, as a result, the potential risk from a defect
increases-the consumer may increase consumption of each of the four. 4


Most discussions of product defects in the economics literature" and
most legal decisions involving warranties' regard the probability of loss
from a defect as inherent in the nature of the product and independent of
actions of the consumer. According to this approach, allocative investments
by a consumer which serve-to reduce the probability of losses are nonexis-
tent, and the only relevant consumer and public policy choice is between
consumer self-insurance and manufacturer liability, whether leading to an
allocative investment or insurance.87 Often these analyses are qualified by
a reference to consumer behavior, although seldom by more than an ac-
knowledgement that in some cases a consumer may actively misuse a


83. Of course, a consumer may choose different methods to optimize the value of different charac-
teristics of a product-that is, he may select market insurance for the motor, but self-insurance for
scratches-so that some combination of the four methods in the purchase and use of any single con-
sumer product is likely to be observed.


84. This proposition assumes that income effects are held constant.
85. See, e.g., A.M. SPENCE, supra note 41, at 88; Brown, supra note 5, at 149; Heal, Guarantees


and Risk-Sharing, 44 REV. ECON. STUD. 549, 550 (1977). But see J.P. Brown, The Perverse Effect of
Guarantees on Maintenance by Buyers 14-17 (June 1976) (manuscript, Cornell University) (discuss-
ing disincentives to consumer maintenance created by product guarantees) (on file with Yale Law
Journa).


86. See, e.g., Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 63, 377 P.2d 897, 901, 27
Cal. Rptr. 697, 701 (1963) (consumers of defective products "powerless to protect themselves").


87. When the problem is characterized in this way, the appropriate legal standard is obviously
strict liability of the manufacturer; that is, except where there is reason to believe that consumer self-
insurance is optimal, a standard of strict liability leads the manufacturer to select between investments
to prevent loss and insurance. See, e.g., James & Dickinson, Accident Proneness and Accident Law,
63 HARV. L. REV. 769, 780 (1950) (government and large companies in position to reduce accidents;
individual's conscious free choice has insignificant effect on occurrence of accidents); Morris, supra
note 1, at 583-99 (arguing for enterprise liability because enterprises better able to spread risks).
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product." The implicit conclusion of each of these discussions is that allo-
cative investments by a consumer are empirically unimportant to the op-
timization of the productive life of the good. "9


Of course, there is no theoretical justification for disregarding allocative
investments by consumers. A more important implication of the theory,
however, is that there is no meaningful way to consider a product defect
independently of a consumer's allocative investments. Investments to re-
duce the probability of losses may take very subtle forms. I have alluded
earlier to the control of children and the placement of an appliance-as it
affects the number of times the appliance is scratched or jarred-as repre-
senting allocative investments. As a more general proposition, however,
two forms of investment by consumers will affect the likelihood of defects
in any consumer product. The first is the consumer's selection of a prod-
uct suitable for his expected needs. Warranty claims are likely to be more
frequent, for example, where a washing machine is undersized or a vac-
uum cleaner underpowered, or where there occurs some unexpected in-
crease in the demands that the consumer makes on the product. If the
consumer accurately anticipates his uses, and if he selects a product
designed most appropriately for those uses, the productive capacity of the
good is more likely to be preserved.9 The second form of investment is the
consumer's decision about the extent to which he will use the product. A
consumer who operates an appliance infrequently may be said to be pre-
serving the life of the product by choosing to store rather than to use it.


Initially, this conception may seem foreign because it is common to in-
fer from personal experience some "normal" use of a product. Indeed, the
law requires judges and juries to make inferences of "normal" use by
implying in product sales a warranty of merchantability that a product is
"of fair average quality" and is "fit for the ordinary purposes for which
such goods are used."9" If it were possible to infer some "normal" use of a
good, then the decision of an individual consumer to use or not to use the
good would be analytically irrelevant.


But preferences regarding the frequency of use of a product differ
among consumers. The preferences of the particular set of consumers for
whom the product has been designed in order to optimize sales cannot be
determined by inference. Where the dominant set of purchasers operates
the good infrequently and, thus, where the "normal" use of the good is


88. See, e.g., Spence, supra note 42, at 566 & n.5.
89. Of course, this presumption is critical both to the exploitation theory and to the theory of


enterprise liability. See notes 37 & 87 supra; James & Dickinson, supra note 87, at 780.
90. See Ehrlich & Becker, supra note 82, at 624, 637-43.
91. Thus a consumer can influence even the relationship between the rate of defects and product


design.
92. U.C.C. § 2-314(2)(b), (c).
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storage, the level of the consumers' allocative investments in preservation
of the product is high. 3 As a consequence, the level of the manufacturer's
allocative investment in product design or in insurance that optimizes pro-
ductive services may be very low. In such a case, the design or manner of
production of the product may be optimal even though the product ap-
pears grossly defective when operated with greater frequency, which is to
say, when operated with lower allocative investments in care by
consumers.


A warranty in this view is the instrument that expresses consumer pref-
erences for allocative or insurance investments. It is a contract that divides
responsibility for allocative investments and insurance between the con-
sumer and the manufacturer. The content of the contract is determined by
the respective costs to the two parties of allocative investments or insur-
ance. According to this approach, a manufacturer makes investments to
prolong product life up to the point at which the marginal cost of such
investments equals the marginal benefit. A manufacturer, then, offers
market insurance for those losses or items of service for which market
insurance is less costly than insurance or allocative investments by the
consumer himself.


To the extent that a manufacturer disclaims liability or excludes or lim-
its warranty coverage, however, it shifts to the consumer the obligation to
make allocative investments to preserve the product or to self-insure for its
loss. A disclaimer or an exclusion of coverage is the functional equivalent
of provisions, common in other contracts, that explicitly require one of the
parties to take certain actions to prevent breach or to insure for losses
from uncertain events. The theory predicts that disclaimers of liability and
exclusions of coverage will be observed in consumer product warranties
for those specific allocative or insurance investments that the consumer can
provide more cheaply than the manufacturer. In this view, disclaimers
and exclusions can be said to be demanded by consumers because of the
relative cheapness of consumer allocative investments or of self-insurance.


B. A Note on Moral Hazard


This discussion of the factors leading to an optimal division between the
consumer and the manufacturer of allocative and insurance investments is
identical conceptually to the problem of moral hazard which has been dis-
cussed extensively in insurance literature, in particular, in the context of
medical insurance." Following Arrow and Pauly, the usual approach to


93. Put another way, the reduced frequency of defects is attributable to the choice of consumers to
forgo use of the machine.


94. See, e.g., Feldstein, The Welfare Loss of Excess Health Insurance, 81 J. POL. ECON. 251
(1973); Marshall, Moral Hazard, 66 AM. ECON. REV. 880 (1976); Rosett & Huang, The Effect of
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the problem is to regard the existence of insurance itself as encouraging
the purchaser to use too much of the good or service that the insurance
supplies.95 Thus, an individual who would purchase a certain amount of
medical care when charged the marginal cost of the care, demands a
greater amount of care if fully insured. Full insurance reduces the price of
future purchases to zero, and leads the individual to a socially "excessive"
level of consumption, a result said to illustrate the "moral hazard" of
insurance.96


Moral hazard in the context of health insurance has been shown to
represent a shift from ex ante allocative investments in care toward ex
post investments in medical services which, given insurance, cost less at
the margin." Thus, medical insurance diminishes the individual's margi-
nal incentive to invest in the preservation of his health. In general, how-
ever, moral hazard will appear in every context in which the investments
or actions of the insured affect the probability of loss. The moral hazard
problem is resolved, as in the investment analysis of warranties, by an ex
ante definition of the insurance contract according to the relative costs of
preservation (allocative investments) and of insurance.98


C. Defining Standardized Contracts: Reducing Differences in Risks


The task of defining optimal warranty provisions" resembles the task of
defining optimal rate classes in insurance contracts. In all insurance con-
texts, it is advantageous for an insurer to segregate applicants according to
the level of risks added to the insurance pool. If the risk of loss of an
individual can be predicted, then the insurance premium can be tailored to
reflect the likelihood of future payouts. In particular, insurance coverage
can be offered at a lower premium to an individual for whom the risk of
loss is relatively low.


For most types of insurance, of course, it is prohibitively costly either to


Health Insurance on the Demand for Medical Care, 81 J. POL. ECON. 281 (1973).
95. Arrow, Uncertainty and the Welfare Economics of Medical Care, 53 AM. ECON. REV. 941,


961-62 (1963); Pauly, The Economics of Moral Hazard: Comment, 58 AM. ECON. REV. 531, 532-35
(1968).


96. This formulation is taken from Pauly, supra note 95, at 535.
97. See Rosett & Huang, supra note 94, at 298.
98. See Ehrlich & Becker, supra note 82, at 641-43 (explaining reduction of moral hazard). The


moral hazard literature raises the optimization question from the standpoint of the seller of insurance
rather than the buyer. The content of product warranties might be analyzed in this mannef by asking
how a manufacturer selects the elements and level of coverage by observation of product sales. The
analytical solution is identical: the manufacturer declines to extend coverage where the costs of cover-
age exceed the benefits to consumers because of the substitution by consumers away from less costly
investments in prevention or self-insurance.


99. I assume in the following discussion that the standardization of warranties reduces the joint
costs of contract formation of the manufacturer and consumer, an uncontroversial assumption. See
note 74 supra.
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predict exactly the risk that an individual brings to a pool or to charge
individual premiums. As a consequence, an insurer is forced to lump indi-
viduals into separate classes or, sometimes, into a single class. The pre-
mium charged each member of the class must reflect the average level of
risk of the class. Thus, the premium undercharges relatively high-risk in-
dividuals and overcharges relatively low-risk individuals. At the margin,
some low-risk individuals are likely to find that the cost of market insur-
ance exceeds the benefit, and will shift to allocative investments that re-
duce the likelihood of the loss or to self-insurance. In the context of con-
sumer products, these individuals will shift their purchases to products
sold without, or with less, warranty coverage. The more precisely the in-
surer is able to construct classes comprising individuals with relatively
similar levels of risk, however, the smaller the discrepancy will be be-
tween the premium and the value of insurance to the lower risk members
of the pool. Thus, the lower risk members become less inclined to substi-
tute self-insurance for market insurance. As a general proposition, there-
fore, discrimination that reduces differences in risk between members of a
given insurance class optimizes the sale of insurance.


It is common for life, medical, accident, and home insurers to obtain
information about applicants prior to making contracts in order to place
applicants in appropriate insurance classes. Insurers routinely solicit in-
formation about age, sex, property location and value, as well as medical
records and driving histories in order to construct rate classes. 00 Some
insurers make it possible for individuals with characteristics that tend to
be correlated with low levels of risk, such as abstemious smoking and
drinking habits, to identify themselves in order to qualify for lower premi-
ums. Analogues to these methods of discrimination, however, are not im-
mediately apparent in the context of consumer product insurance. Typi-
cally, insurance policies for consumer product losses are tied to the sale of
the product itself, so that the insurance pool invariably consists of all con-
sumers who have purchased the product.


Consumers may differ in two general ways with respect to risk under a
product warranty. First, the amount of use of a product during the period
of warranty coverage may vary considerably between consumers. Com-
pare, for example, the expected service costs to a washing machine manu-
facturer from a family with many children and from a family with only a
single child. The costs of service to the large family will almost certainly
be greater. If the manufacturer could define warranty coverage in terms of
number of washloads, however, as an automobile manufacturer defines


100. The information on which the medical or accident insurer relies, of course, is frequently a
by-product of the activities of other industries, such as the rendering of medical diagnosis or the
administration of the traffic laws.
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coverage in terms of mileage, then the expected costs from the two families
to the manufacturer might be similar. But for washing machines, as well
as for most other consumer appliances, the least costly measure of use
appears to be duration of ownership. As a consequence, no matter what
the period of coverage, the amount of use of the machine by the two fami-
lies is likely to differ greatly. The insurance premium must be set to cover
all expected costs of service. Thus, smaller families at the margin may
find warranty protection to be worth less than its cost.


Second, the risk of loss may differ between consumers with respect to
what I will call the "intensity" of product use. Compare now for the large
and small families, the expected service costs to a television manufacturer.
The amount of use of the television-that is, the number of viewing
hours-might be identical for the two families. Nonetheless, the
probability of a warranty claim is likely to be higher for the larger family,
because of the greater number of individuals operating the set, because of
the greater frequency of channel changes, and because of the greater risk
in a large family that the set will be jostled, that the antenna will be
struck, or that the machine will otherwise be treated roughly.


I define "intensity" of use as inversely related to the marginal cost to
the consumer of "care" for the machine, 1 ' that is, the cost of allocative
investments to reduce the probability of a loss. The cost of monitoring the
activities of children is likely to increase as the number of children in-
creases. Thus, the family with many children is more likely than the fam-
ily with a single child to substitute recovery under a warranty for alloca-
tive investments in care of the machine. As a consequence, the cost to the
manufacturer of warranty coverage will be greater for the machine sold to
the larger family. Again, at the margin, consumers with smaller families
may find it advantageous to shift their purchases to machines sold with-
out, or with less, warranty coverage.


Although product insurers do not directly acquire information about
consumers prior to sale, a variety of subtle methods can enable them to
segregate consumers. For example, a manufacturer can develop models of
a product that differ with respect to characteristics related to differences in
intensities or amounts of consumer use. A manufacturer of washing ma-
chines may produce models that differ in motor size or washbasket volume
that are differentially convenient to families of different sizes. If these
product characteristics segregate consumers according to the extent or in-
tensity of use, then the manufacturer can offer, for each individual model,


101. The distinction between "intensity" and amount of use corresponds to the distinction in eco-
nomics between movements along a cost (supply) curve and movements of the cost curve with respect
to different scales of operation. See J. HIRSCHLEIFER, PRICE THEORY AND APPLICATIONS 115-18 (2d
ed. 1980).
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different allocative investments and levels of warranty coverage deter-
mined by the expected warranty claims for each model.


This technique, however, may achieve only partial success. The advan-
tage to a manufacturer of culling out higher intensity or higher volume
consumers from a particular insurance pool is to enable it to offer war-
ranty coverage at a relatively lower premium, or greater coverage at the
same premium, of models designed for lower volume or intensity uses. A
lower premium or more extended coverage, however, makes those ma-
chines relatively more attractive to all consumers, including those who ex-
pect to use the machine with greater intensity or in higher volume. At the
margin, some of these consumers can be expected to purchase machines
undersized for their needs. Such purchases substitute the extended war-
ranty coverage of the lower volume machine for the mechanical superior-
ity of the higher volume machine. This adverse selection by higher volume
or intensity consumers will force manufacturers to reduce the extended
coverage of the lower volume machine or to charge a higher premium for
it. Either reaction will reduce the attractiveness of the lower volume ma-
chine to the lower risk members of the pool.102


A separate but closely related method of segregating consumers is to
offer warranty contracts with different terms at different premiums in
conjunction with the sale of a given product. Recently, the domestic auto-
mobile manufacturers have introduced insurance policies for separate fees
extending coverage for periods beyond the basic twelve-month warranty.0 3


The optional service contract of many appliances is similar. These con-
tracts segregate consumers according to the amount of insurance coverage
they wish to buy.1" 4 The warranty provides a term of basic coverage de-
manded by the lowest risk members of the pool. Those consumers for
whom the risk is greater, however, can purchase more extensive coverage.
Because relatively high-risk consumers are more likely to select such con-
tracts, their premiums are likely to be proportionally higher for a given
duration of coverage than the premiums of the basic warranty included in
the sale price. 05


A more subtle method of differentiating consumers is the offer by many
retailers of warranty coverage that is separate from and, typically, more


102. This discussion is similar to that of Akerlof, supra note 38, at 492-93. Akerlof, however,
focuses in his principal illustration upon the technological characteristics of a product rather than
upon differential product use by consumers.


103. Wall St. J., Oct. 11, 1979, at 1, col. 4.
104. See Pauly, Overinsurance and Public Provision of Insurance: The Roles of Moral Hazard


and Adverse Selection, 88 Q.J. ECON. 44, 60 (1974); Rothschild & Stiglitz, Equilibrium in Competi-
tive Insurance Markets: An Essay on the Economics of Imperfect Information, 90 Q.J. ECON. 629,
641-42 (1976).


105. See Pauly, supra note 104, at 60.
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extensive than the coverage offered by the product manufacturers them-
selves."0 6 This additional coverage need not be explicit. It may take the
form only of a more liberal or courteous return or exchange policy. It is
not uncommon, however, for retailers to announce and, thus, to make con-
tractual a guarantee of consumer "satisfaction"'0 7 that far exceeds the typ-
ical manufacturer warranty. This practice enables consumers to segregate
themselves according to the level of protection each desires. Those con-
sumers who value their time highly and who avoid allocative investments
in care and maintenance or insurance investments in self-repair of prod-
ucts, may seek out retailers with liberal policies, although the products
can be purchased at lower retail prices elsewhere. Dealers who offer more
extensive warranty coverage are undoubtedly fully compensated for doing
so, but their customers are less likely to to be those for whom the costs of
allocative investments or self-insurance are relatively low.


Finally, a manufacturer may segregate consumers by means of explicit
contractual provisions in the warranty. A manufacturer, for example, may
exclude warranty coverage for a particular use of a product or specific
class of consumers for which the volume or intensity of use is relatively
high. The common provision that excludes coverage of commercial use is
an obvious example. This provision narrows the class of those insured to
domestic users of the product and may be incorporated to enforce a manu-
facturer's segregation of domestic and commercial purchasers by model
design.


Some elements of product loss, however, may be excluded from coverage
in the warranties of all product models. A common example is the exclu-
sion of liability for consequential damages. The unavailability of any cov-
erage of some loss, nonetheless, may be related to the reduction of differ-
ences in risk between members of the insurance pool. Where consumers
differ substantially in the incidence or magnitude of a loss, such as conse-
quential damages, there may be no single premium attractive to a suffi-
cient number to justify offering coverage. Put another way, the increase in
the premium required for coverage of such losses may be greater than the
benefit of coverage to large numbers of consumers. If so, the sale of prod-
uct insurance may be optimized by excluding coverage altogether.


Warranty exclusions are a form of product standardization. An exclu-
sion of some element of loss is indistinguishable analytically from the ex-
clusion of, say, magenta and acquamarine as product colors. If the num-
ber of consumers willing to purchase machines of unusual colors is very
small, it may not be worth the cost for the manufacturer to introduce the


106. See Ross & Littlefield, Complaint as a Problem-Solving Mechanism, 12 LAW & SoC'y REV.
199, 207, 211 (1978) (retailer studied offered coverage far more extensive than any manufacturer).


107. See id. at 211-12 (discussing Sears, Roebuck guarantee).
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colors into the product line. Similarly, if the incidence or magnitude of an
element of loss differs greatly between consumers of a product, the market
for insurance may not be sufficiently large to justify offering insurance.
Such a warranty exclusion enables the manufacturer to offer, for losses
not excluded, either more extensive or less costly warranty coverage than
if no exclusion were made, just as the production of appliances in a lim-
ited range of colors lowers price by reducing the costs of production and
distribution. In this respect, consumers of the product may be said to have
demanded the exclusions.


The segregation of consumers by explicit contractual provisions, how-
ever, is effective only to the extent that the manufacturer can identify
prior to sale those consumers, product uses, or elements of loss for which
differences in risk across the set of potential consumers are great. All those
not identified and segregated must be lumped into a common pool, high-
risk and low-risk alike. The terms of the standard warranty, then, estab-
lish the minimum level of coverage that is demanded uniformly by each
member of the large class of purchasers; that is, a base level that can be
supplemented in the variety of ways suggested above by those consumers
desiring more extensive protection. The standard level of coverage com-
prises the minimum performance bond necessary to encourage appropriate
investments by manufacturers in the design or mechanical qualities of the
product and the minimum insurance coverage demanded by the lowest
risk members of the consumer pool. t°1


III. An Empirical Examination of the Theories


This Part evaluates whether the exploitation, signal, or investment the-
ory best explains the content of consumer product warranties by reviewing
the provisions of warranties issued in 1974 of sixty-two consumer prod-
ucts comprising sixteen different product groups."' 9 The sample warran-
ties were taken from a wide range of consumer products, including house-
hold appliances such as refrigerators, ranges, washers, dryers, and


108. Yoram Barzel suggests, as part of a general theory of measurement costs, that the duration of
warranty coverage will be that period sufficient to allow the consumer to discover latent defects where
inspection is cheaper for the consumer than for the manufacturer. Y. Barzel, Measurement Cost and
the Organization of Markets (July 1979) (manuscript, University of Washington) (on file with Yale
Law Journal). Others have expressed a more limited version of this theory. See Bogert & Fink, supra
note 6, at 403; Best & Andreasen, Consumer Response to Unsatisfactory Purchases: A Survey of
Perceiving Defects, Voicing Complaints, and Obtaining Redress, 11 LAW & SOC'Y REV 701, 702
(1977). Because there are no readily available means of measuring consumers' inspection costs, this
theory cannot account-except by definition-for differences in warranty duration.


109. The warranties were compiled by the Federal Trade Commission for a study of the effects of
the Magnuson-Moss Warranty Act. See J. SCHMITT, L. KANTER, & R. MILLER, IMPACT REPORT ON
THE MAGNUSON-MOSS WARRANTY ACT, BUREAU OF CONSUMER PROTECTION, FEDERAL TRADE
COMMISSION (STAFF REPORT) 11 (1980). The warranties surveyed in this article were issued in 1974,
prior to the enactment of the Warranty Act.
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televisions, relatively inexpensive products such as cookware, and more
significant durables such as automobiles, recreational vehicles,"10 and on-
site mobile homes.1"'


For this study I have inspected only copies of the warranties; I have
collected no information regarding the frequency or magnitude of war-
ranty claims of individual products or of warranty practices of manufac-
turers. A comparison of warranty terms alone, however, cannot provide
sufficient grounds to accept or reject any of the theories. The investment
theory, in particular, implies a precise relationship among price, cost, and
warranty coverage, which I cannot examine. The results of the survey
nevertheless are highly suggestive and support, I believe, more detailed
empirical work.


A. Direct Tests of the Exploitation and Signal Theories


This subpart examines the exploitation theory by comparing warranty
coverage to measures of manufacturer power, and the signal theory by
comparing warranty duration to estimates of the service life of various
products.


1. The Exploitation Theory: Warranty Coverage and Manufacturer
Market Power


According to the exploitation theory, manufacturers exercise their pow-
erful market position by imposing one-sided warranty terms on weaker
consumers. Although some discussions treat the bargaining position of all
manufacturers as superior to that of consumers, ' 2 most consider the size
of the manufacturer crucial, so that warranties less favorable to consumers
are offered by the larger rather than the smaller firms within an indus-
try."' Still other treatments describe manufacturer market power as a


110. There are four leisure vehicles represented in the warranty sample. "Travel trailers" are
large units (often with kitchens and bedrooms) towed behind a principal vehicle. "Recreational vehi-
cles" (Type A Motor Homes) are large, self-propelled motor homes (often with kitchens and side-
beds). "Coaches" (Type C Motor Homes) consist of a normal auto van chassis and cab to which is
attached a relatively small living area (with beds and kitchen). "Truck mounts" are camping units
attached to the bed of a pick-up truck.


111. The sample was not randomly drawn, but includes warranties of both dominant and rela-
tively insignificant firms within the various industries. See p. 1321 infra (Table 1). The warranties of
this sample represent a broader set of products than those of the Gerner and Bryant sample, see
Market Signal, supra note 43, at 80 (household appliances only), but are less inclusive. The Gerner
and Bryant sample contained at least eighteen warranties of each of five products. The provisions of
the warranties of my sample appear very similar to those of both the Gerner and Bryant sample and
the sample in Bogert & Fink, supra note 6, at 403-09 (describing sample). But see p. 1337 infra
(apparent differences between Gerner and Bryant sample and this sample with respect to original
purchaser limitation).


112. See, e.g., Slawson, supra note 29, at 2.
113. A recent study compared warranty content with manufacturer size as measured by annual
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consequence of the absence of competition, whether because of monopoli-
zation or of express or tacit collusion." 4 Thus, although a firm is large, its
warranty practices may be constrained by competition with a group of
small firms.


A principal weakness of the exploitation theory is that it provides no
theoretical link between market power and product warranty terms. Why
would a firm with market power maximize its returns by offering one-
sided warranty terms rather than by manufacturing shoddy goods or by
charging a monopoly price? Generally, monopoly profits are maximized
by selling a product identical in all respects (except price) to the product
offered under competition."' 5 Thus, in theory, a monopolist (or a group of
conspiring firms) will gain the greatest return by offering the consumer an
optimal warranty, but at a price that exceeds marginal costs.


Table 1 tests the exploitation hypothesis empirically. It compares in-
dividual firm power in appliance markets with the content of each firm's
warranty. Columns (2) through (10) array individual manufacturers ac-
cording to each firm's share of the sales of a single appliance. The rows
describe the content of each firm's warranty for the appliance, including
the duration of basic and extended parts and labor coverage and the major
exclusions and limitations of liability. The exploitation theory implies that
the larger a firm's market share, the more restrictive the terms of its war-
ranty will be.


Table 1 offers little support for the exploitation theory. The basic parts
coverage of the firms with larger market shares is similar to that of firms
with smaller market shares, although two relatively small firms offer un-
usually long coverage-five years (columns (7) and (9)). Moreover, the
extended parts coverage of the smaller firms appears less generous than


sales volume in dollars. Note, An Empirical Study of the Magnuson-Moss Warranty Act, 31 STAN. L.
REV. 1117, 1141-44 (1979). As a measure of size, dollar sales volume alone fails to distinguish
between firms producing differently priced products. Thus, for example, a dominant manufacturer of
cookware may appear less significant than a relatively small manufacturer of on-site mobile homes.
The study found that manufacturers with relatively larger sales volumes offered the more generous
warranty terms. Id. at 1141-42.


114. This was Kessler's view. Kessler, supra note 9, at 632; see Henningsen v. Bloomfield Mo-
tors, Inc., 32 N.J. 358, 390-91, 161 A.2d 69, 87 (1960) (three auto manufacturers using identical
warranties had 93.5% share of market).


115. Sales in any market are maximized by the offer of product characteristics that are most
responsive to consumer demands. See Posner, Natural Monopoly and its Regulation, 21 STAN. L.
REV. 548, 548-85 (1969); Swan, Optimum Durability, Second-Hand Markets, and Planned Obsoles-
cence, 80 J. POL. ECON. 575, 577, 582 (1972). It is possible that warranty provisions could be em-
ployed to enable discrimination in prices to increase profits further. Product warranties, however, tend
to exclude from coverage high- rather than low-intensity users. See pp. 1330-46 infra. High-intensity
users are usually those for whom the costs of the substitutes for warranty coverage-the consumer's
allocative or insurance investments-are relatively high. Consumers who face costly substitutes, how-
ever, are the principal targets of price discrimination. Thus, the profit-maximizing discriminatory
tactic would seek to include high-intensity users in the warranty pool, and to charge them a price that
exploits the relative difficulty of substitution, rather than to exclude them.
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Table 1. Warranty Coverage and Firm Market Share by Number of Firms,


for Selected Appliances,* 1974


Warranty Provision' (1) (2) (3) (4) (5) (6) (7) (8) (9) (10)
Percent Market Share by Product


2  
Insignif-


>20 18-19 12-13 10-11 8-9 6-7 4-5 <3 icant'


N 2 2 2 I 2 4 2 8 7


Basic Parts 1 1 2 1 I 2 3 2 6 6
Coverage (years) 2 1 1 1 1


5 1 1


Extended Parts 0 1 1 1 2 1
Coverage (years) 2 1 1 I 1 1


5 1 21 1 1 2t 1 6 5
Basic Labor 0 1 1 1 1


Coverage (years) 1 1 1 1 3 2 6 6
2 1 1 1 1
5 1 1


Extended Labor 0 1 1 2 1 1 2 2 4 3
Coverage (years) 1 1 1


5 it 2 4 4


Original Purchaser
Limitation 1 1 3 1 4 3


Exclude Consequential
Damages I 1 1


Dislaim
Merchantability 1 1 1 1


* Refrigerators, gas & electric ranges, washers, room air conditioners, color televisions. Both dryer warranties


are issued by the same firm (different subdivisions); their terms are generally identical. Only their composite market
share is available; thus, I treat them as one firm.


t Where all parts are covered for five years, I indicate extended as well as basic coverage.
t One manufacturer offers 10-year coverage of certain parts and labor expenses.


Sources:
1. Warranties provided by Federal Trade Commission, June 1978.
2. Derived from Who's Who and What's What in the Appliance Industry, 22 APPLIANCE MANUFACTURER 60,


65 (1974).
3. Id.


that of larger firms. Five of twenty-one relatively small firms (seven per-
cent market share or less) offer no extended parts coverage, whereas only
one of nine firms with a market share greater than seven percent offers no
coverage. Basic labor coverage appears equivalent between large and small
firms. Extended labor coverage provisions, however, provide greater sup-
port for the exploitation theory. A greater proportion of smaller than of
larger firms offer five-year labor coverage, although one firm with a
nineteen percent market share-General Electric, the largest manufac-
turer of air conditioners-offers ten-year extended coverage of selected
parts and labor expenses. Finally, the distribution of the exclusions of
liability tends to refute the exploitation theory. Limitations of coverage to
the original purchaser, disclaimers of the implied warranties, and exclu-
sions of consequential damages are relatively infrequent in the warranties
of firms possessing more than nine percent of a product market, but ap-
pear more often in the warranties of smaller firms.


The results of Table 1 might fail to support the exploitation theory
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because the Table does not distinguish atomistic from concentrated indus-
tries. Perhaps market power is more accurately measured by considering
the extent of competition between manufacturers in individual industries,
rather than the absolute size of the manufacturer alone. Tables 2 and 3
compare industry concentration to warranty content. Table 2 compares
concentration to the warranty duration and the service life expectancy of
the appliances. Column (2) presents Herfindahl concentration index esti-
mates" 6 for these product groups, in descending order of concentration.
Columns (3) and (4) show the duration of extended parts and labor cover-
age, respectively. The exploitation theory implies that as concentration is
greater, duration of coverage will be shorter.


Table 2. Industry Concentration, Warranty and Service-Life Duration, by Product, 1974


(1) (2) (3) (4) (5)
Extended Extended Service


Parts Labor Life
Herfindahl Coverage2  Coverage' Expectancy'


Product N Index' (years) (years) (years)


Freezers 1 .225 5* 5* 20.4
Washers 5 .197 5 0 10.8


(4 manufacturers)
Electric Ranges 4 .193 3 0 12.1


(1 manufacturer)
Dryers 2 .191 2, 5 0 13.7


(1 manufacturer)
Refrigerators 5 .159 5 5* 15.2
Gas Ranges 2 .151 0 0 13.5
Color Televisions 3 .125 2 0 12.0
Room Air Conditioners 10 .099 5* 5


(7 manufacturers)
* Where all parts are covered for five years, I indicate extended coverage.


Sources:
1. Derived from Who's Who and What's What in the Appliance Industry, 22 APPLIANCE MANU-


FACTURER 60, 65 (1974).
2. Warranties provided by Federal Trade Commission, June 1978.
3. Ruffin & Tippett, Service-Life Expectancy of Household Appliances: New Estimates from the


USDA, 3 HOME ECON. RESEARCH J. 159, 169 (1975) (April 1973 sample).


Table 2 falls to support this implication. The least concentrated prod-
uct group-air conditioners-offers a duration of warranty coverage iden-
tical to that of both a moderately concentrated product group-
refrigerators-and a highly concentrated product group-freezers." 7 A


116. The Herfindahl index consists of the sum of the squares of the market shares (in percent of
sales) of each firm. See G. STIGLER, The Measurement of Concentration, in THE ORGANIZATION OF
INDUSTRY 29, 31 (1968). This measure is consistent with the exploitation theory because it gives
relatively greater weight to the market shares of larger firms than does the standard four-firn concen-
tration ratio.


117. These three products are similar in that each contains a sealed refrigeration unit. Cf pp.
1330-31 infra (discussing implication of investment theory with respect to extended coverage of prod-
ucts that contain sealed refrigeration systems).
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relatively unconcentrated product group-gas ranges-offers the least ex-
tensive duration of coverage." '8 Column (5) gives estimates of the first-
owner service life expectancy of the various appliances: a measure of the
average period of service of the product to the original purchaser.'19 Some
exploitation theorists would suggest that the power to exploit consumers
will be expressed in the technological durability of the product as well as
in warranty terms.'2 0 Column (5), however, does not confirm that hypoth-
esis. Indeed, the product of the most concentrated group-freezers-is also
the most durable.


The evidence most persuasive to judicial acceptance of the exploitation
theory, however, was the correspondence between the high level of concen-
tration in the automobile industry and the restridive content of automo-
bile warranties, in particular, the prevalence of disclaimers and exclusions
of liability.'2 ' The automobile industry, of course, is more highly concen-
trated than any of the appliance industries, and its warranties are more
restrictive. Perhaps a view of concentration and warranty content that in-
corporates a broader range of products would confirm the implications of
the exploitation theory?


Table 3 compares the major warranty exclusions with industry concen-
tration for thirteen product groups: the automotive products (automobiles,
recreational vehicles, coaches, and travel trailers), the appliances, and on-
site mobile homes. Columns (2) and (3) present Herfindahl index and
four-firm concentration measures for these products; columns (4), (5), and
(6) indicate the proportion of sample warranties incorporating the major
exclusions.


Table 3 confirms the extraordinary concentration of the automobile in-
dustry and the great frequency of exclusions in automobile warranties, at
least in comparison to the appliance groups (except, notably, dryers). Ta-
ble 3 shows, however, that the frequency of exclusions in recreational ve-
hicles, coaches, and, in part, in travel trailers is as high as in warranties of
automobiles. Recreational vehicles, coaches, and travel trailers, of course,
are industries of low concentration. By either of the two measures, they
are many times less concentrated than even the appliance groups and are
among the most atomistic of all manufacturing industries.


118. Although this sample contains only one freezer and two gas range warranties, the Gerner
and Bryant study showed similar durations of warranty coverage for these products. Market Signal,
supra note 43, at 13 (Table 2).


119. The estimate was drawn from a nationwide sample, although the article does not indicate
when the survey was conducted. See Roussos & Konopa, Ownership Levels, Acquisition and Disposi-
tion Channels of Selected Consumer Durable Used-Goods, 8 AKRON BUS. & ECON. REV. 30 (1977).


120. See Prosser, supra note 27, at 158-65 (unless courts regulate sales transactions, manufactur-
ers will sell "worthless junk").


121. Seep. 1302 supra (discussing Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d
69 (1960)); note 114 supra (same).
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Table 3. Industry Concentration and Warranty Exclusions, by Product, 1974


Proportion
Proportion Limiting


Four- Proportion Excluding Coverage
firm Disclaiming Conse- to


Herfindahl Concen- Merchant- quential Original
Product N Index' tration' ability' Damages' Purchaser


Automobiles 4 .359 100 75 75 0
Freezers 1 .225 71 0 0 0
Washers 5 .197 73 0 0 40
Electric Ranges 4 .193 73 0 0 25
Dryers 2 .191 73 100 100 100
Refrigerators 5 .159 72 20 20 20
Gas Ranges 2 .151 75 0 0 50
Color Televisions 3 .125 60 0 0 66
Room Air Conditioners 10 .099 59 20 20 40
Recreational Vehicles 5 .078' 443 80 100 80
Travel Trailers 4 .053 33 50 50 100
Coaches 5 .0341 28' 80 80 60
Mobile Homes 4 .027 29 50 25 25


Sources:
1. Derived from 1975 AUTOMOBILE FACTS & FIGURES 14 (automobiles); Who's Who and What's


What in the Appliance Industry, 22 APPLIANCE MANUFACTURER 60, 65 (1974) (freezers, washers,
electric ranges, dryers, refrigerators, gas ranges, color televisions, and room air conditioners); R.L.
POLK & Co., NEW MOTOR HOME, TRAVEL TRAILER AND MOBILE HOME REGISTRATION SERVICE
(1974) (includes all United States registrations, except Oklahoma; concentration measures include
manufacturer rather than brand product share, which may overstate concentration; insignificant firms
not accounted for individually comprise 10%, 14%, 8%, and 20% of recreational vehicle, coach, travel
trailer, and mobile home figures, respectively; these firms were not included in concentration
measures).


2. Warranties provided by Federal Trade Commission, June 1978.
3. For some firms, only joint recreational vehicle-coach registrations were available. I'use the


summary figure in both categories, and thus overstate actual concentration. Recreational vehicles and
coaches are built upon chassis manufactured by the three largest automobile firms. Recreational vehi-
cle and coach warranties, however, extend only to independently added equipment; chassis are war-
ranted separately. See p. 1329 infra (Table 5).


These data suggest that the correlation between concentration and re-
strictive warranty content in automobile warranties is spurious. Indeed,
Table 3 demonstrates that there is no clear relation between concentration
levels and product warranty content. Table 3 does suggest that, with re-
spect to exclusions of liability, there are great similarities, first, within the
warranties of the automotive products and, second, within the warranties
of appliances, regardless of concentration. I shall explain, below, that
these similarities appear to derive from the different ways consumers use
appliances and automotive products, an explanation which is consistent
with the investment theory. t22


122. See pp. 1333, 1334, 1338, 1345-46 infra.
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2. The Signal Theory: Warranty Duration and Service Life Expectancy


The signal theory rests on the assumption that warranty terms reflect
the mechanical durability of the product. According to the theory, the
costs of comprehending warranty information require consumers to gener-
alize information about a range of related products. Generalization may
attenuate to some extent the correspondence between warranty duration
and service life. M Thus, the duration of coverage may not equal product
service life exactly. The signal theory's fundamental implication, however,
is that the relationship between warranty duration and service life expec-
tancy is direct and positive and is a relationship upon which consumers
can, with confidence, base their purchasing decisions.12 4


Table 4 compares the duration of basic and extended parts coverage
with measures of expected service life for various appliances and for
automobiles. The products are listed in descending order of service life
expectancy. Column (4) gives estimates of the duration of service life to
original owners of these products. Column (5) gives estimates of the total
service life of the product itself, regardless of the number of owners. 25


Table 4 shows only a very crude relationship between warranty dura-
tion and life expectancy. The single warranty of the most durable prod-
uct-freezers-offers the longest period of basic parts coverage. However,
three of five warranties of the appliance with the least durabil-
ity-washers-offer a period of basic parts coverage twice that of seven-
teen warranties of the more durable products-color televisions, electric
and gas ranges, dryers-and four warranties of refrigerators. In addition,
the warranties of two appliances that are most durable-freezers and re-
frigerators-offer the longest period of extended parts coverage, but so do
the warranties of the least durable appliance-washers. Moreover, there
is no ordinal relationship among the appliances of intermediate durability.


More curious is the relationship that Table 4 reveals between service
life expectancy and the absolute level of warranty duration. The service
life expectancies of the appliances range from eleven to twenty years. The
signal theory assumes that it is economical for consumers to generalize
information about the basic coverage terms of various products. The sim-
plified categories of Table 4, in fact, seem to bear out the generalization
hypothesis. Although there are some variations, seventeen of the twenty-


123. Market Signal, supra note 43, at 77-78.
124. Id. at 77-79.
125. The figures result from separate studies: the estimates of service life to first owners, column


(4), derive from an extensive nationwide sample. See note 119 supra. The estimates of total product
life (all owners), column (5), derive from a 1970 Whirlpool Corporation study of Whirlpool products,
which may differ from the average.
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Table 4. Product Service-Life Expectancy and Duration of Parts Coverage, by Appliance, 1974


(1) (2) (3) (4) (5)
Duration Duration Service Life Total


Basic Extended Expectancy Service
Coverage' Coverage' for First Life


(years) (years) Owner' Expectancy'
Appliance N (by firm) (by firm) (years) (years)


Freezers 1 5 5* 20.4 18
Refrigerators 5 1 (4), 5(1) 5* 15.2 15
Dryers 2 1 2, 5 13.7 15
Gas Ranges 2 1 0 13.5
Electric Ranges 4 1 3 (1) 12.1 14
Color Televisions 3 1 2 12.0
Washers 5 1 (2) 5 (4) 10.8 12


2 (3)


Appliance Average 14.0 14.8
(nonweighted)


Automobiles 4 1 0 9.4


Note: Numbers in parentheses within the table indicate manufacturers.


* Where all parts are covered for five years, I indicate extended as well as basic coverage.


Sources:
1. Warranties provided by Federal Trade Commission, June 1978.
2. Ruffin & Tippett, Service-Life Expectancy of Household Appliances: New Estimates from the


USDA, 3 HOME ECON. RESEARCH J. 159, 169 (1975) (April 1973 sample).
3. Appliances: Whirlpool Corporation, Marketing Studies Department, 1970 Study (on file with


Yale Law Journal). Automobiles: Teknekron, Inc., Factors Influencing Product Durability, reprinted
in SEN. REP. No. 12, 93d Cong., 1st Sess., 139, 168 (1973) (study undertaken around 1970).


two appliance warranties, as well as the four automobile warranties, offer
basic-parts coverage for one year.2 6


The peculiarity of this finding; however, is apparent. Why is basic-
parts coverage of one year the generalized durability signal of these prod-
ucts? The average service life of all appliances is, according to one mea-
sure, 14.0 years and, according to the other, 14.8 years. The shortest ser-
vice life expectancy of the appliances within the set is, by one measure,
10.8 years and, by the other, 12 years. If warranty duration is a signal of
the purely mechanical characteristics of a product, without regard to a
consumer's allocative investments in prolonging product life, what ex-
plains a durability signal of one year, rather than ten years or fourteen
years? The signal theory does not answer this question and suggests no
method for discovering an answer.'27


126. A more careful inspection of the warranties, however, discloses that one-year parts coverage
is only a residual term from which there are many variations. See note 174 infra.


127. Also inconsistent with the signal theory are the offer by retailers and manufacturers of dif-
ferent warranty coverage, see p. 1318 supra, and the distinctions with respect to coverage among types
of purchasers and uses of the product, see pp. 1331-38 infra. In each case, the technological character-
istics of the product-the subject matter of the signal-are identical, even though the signals are
different.
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B. Differences in Specific Warranty Provisions


This subpart examines the contents of the sample warranties more
carefully. It reviews specific warranty provisions and considers whether
differences with respect to these provisions in the warranties of different
products are explained most persuasively by the exploitation, signal, or
investment theory.


I. The Duration of Parts Coverage


The parts coverage provision of most product warranties has two ele-
ments: the first establishes coverage of most product parts for some basic
term-commonly one year; the second defines exceptions to this basic
coverage." 9 The exceptions consist, for specific product parts, of exclusions
from coverage altogether, limitations of coverage to periods less than the
basic term, or extensions of coverage beyond the basic term.


The three theories interpret these parts provisions differently. Provi-
sions excluding or limiting parts coverage are consistent with the exploita-
tion theory. This theory, however, does not indicate which parts will be
excluded from coverage nor, for that matter, why all parts are not ex-
cluded from coverage. In addition, it does not explain why some parts are
given extended coverage. The implications of the signal theory are equally
unclear. Gerner and Bryant predict a lack of uniformity across products
in the parts excluded from coverage because consumers are unaware of
the exclusions."' They also predict, at one point, that manufacturers will
exclude those aspects of coverage most costily to them13' but, at another,
that the parts excluded will be those inexpensive and easily repaired by
consumers." 2 Finally, according to the investment theory, the treatment of
product parts will be related to differences in risk between consumers as a
consequence of differences either in intensity or volume of use of the
product.


3


128. For a more precise evaluation of how common one-year parts and labor coverage is, see note
174 infra.


129. In my view, this structure itself influenced the formation of the exploitation theory. Some
statements of the exploitation theory view the warranty as giving the appearance of coverage while in
fact limiting and disclaiming coverage. The structure also influenced the formulation of the signal
theory, which views a consumer as comprehending the basic terms of coverage but ignoring exceptions
and exclusions of liability. Since the number of exclusions and disclaimers is quite small, the advan-
tage in simplicity of this structure is apparent. It is difficult to imagine, for example, a warranty in
which the manufacturer lists all the parts and characteristics of the product to which coverage is
extended.


130. Market Signal, supra note 43, at 84.
131. Id. at 84-85.
132. Id. at 81 n.7.
133. Gerner and Bryant, in the sole empirical study of parts coverage, found warranties providing


only extended rather than limited terms of parts coverage, a fact they interpret to be consistent with
the signal theory's prediction of pressures toward greater-than-average coverage. Id. at 82-84 (Tables
1 & 2).


1328


Vol. 90: 1297, 1981


HeinOnline -- 90 Yale L.J. 1328 1980-1981







Warranties


Table 5 lists product parts excluded from coverage in the warranties of
my sample. There is little uniformity across products in parts excluded,
which is consistent with the (weak) implication of the signal theory. The
signal theory's more precise implication, however, is not confirmed. The
parts excluded appear to be neither those most costly to manufacturers nor
those most easily repaired by consumers. Certainly, the dollar value of
light bulbs and gaskets in comparison to other product parts is small. But
many excluded parts, such as plastic parts, the trim and finish, enamel,
and porcelain and glass pieces, are likely to be specific to the particular
product model. The consumer has no evident cost advantage in providing
replacements for these parts.13


Table 5. Product Parts Totally Excluded from Warranty Coverage, 1974


Product (N)


Cookware


Refrigerators


Freezers


Gas and Electric Ranges


Washers


Dryers


Room Air Conditioners


Color Televisions


Stereo Equipment


Automobiles


Recreational Vehicles


1 None


5 Light bulbs, plastic parts, gasket, porcelain,
exterior finish, fuses


1 Plastic parts, gasket


6 Light bulbs, finish or trim


5 Light bulbs, porcelain


2 Light bulbs, glass pieces (one manufacturer
excludes all nonworking parts)


10 Air filters


3 Antenna system (two manufacturers)


2 Plastic parts, needles, batteries, knobs, cabinets


4 Paint, appearance (one manufacturer); tires
separately warranted


5 Chassis, tires, appliances, all separately
warranted


Coaches 5 Fabrics, carpets, windows, windshield (one
manufacturer); chassis, tires, appliances, all
separately warranted


Truck Mounts 4 Interior surface (one manufacturer); chassis,
tires, all separately warranted


Travel Trailers 5 Tires, batteries, appliances, all separately
warranted


On-site Mobile Homes 4 Non-integral furniture, plumbing and
appliances, all separately warranted


Source: Warranties provided by Federal Trade Commission, June 1978.


134. Some warranties exclude only those components warranted separately by the component
manufacturer. Prosser believed that exclusions of this nature were unfair to consumers because of the
potential obstacles to recovery from the component manufacturer. See Prosser, supra note 28, at 1124.
Several warrantors in the sample, however, offer to aid the consumer in pursuing component war-
ranty claims.


1329


HeinOnline -- 90 Yale L.J. 1329 1980-1981







The Yale Law Journal


The parts excluded from coverage in Table 5, however, can be inter-
preted as those product components most vulnerable to different intensities
of use by consumers. The parts typically appear to be either easily break-
able-glass and plastic parts, porcelain, phonograph needles-or exterior
parts sensitive to scratching, abrasion, or rough use-paint, cabinets, the
finish or trim. Differences between consumers in volume of use may affect
some of the parts, such as batteries and fuses.135


Product parts given coverage less than the standard one-year term are
similar.'36 One range warranty limits coverage of glass and other finishes
on the range to a thirty-day period. A stereo warranty limits coverage for
defects in cabinets, wood products, plastic protective covering, knobs, dress
panels, and trim to a period of ten days. Several warranties offer coverage
of porcelain parts and other parts of the finish only until the buyer has
completed an initial inspection of the product. These warranties offer
some insurance against defects in manufacture or delivery, but they re-
quire consumers to determine the existence of such defects within a very
short period, before the risk of the consumer's participation in the damage
increases substantially.


Many warranties also cover specific product parts for periods well be-
yond the basic one-year term. Refrigerator, freezer, and air conditioner
warranties, for example, commonly offer five-year coverage of the sealed
refrigeration system. Similarly, most warranties of washing machines in
the sample offer five-year coverage of the machine's transmission. The
Airstream travel trailer warranty covers the metal shell, frame, and axle
assembly for life to the first owner. Each of the television manufacturers
offers two-year coverage of the picture tube.137


Again, the selection of these parts for extended coverage cannot be ex-
plained convincingly as a form of exploitation or signaling. Yet the parts
have two similar characteristics that lend support to the investment the-
ory. First, they are the parts most critical to the continued productive ca-
pacity of the good. M  The failure of a refrigerator's sealed cooling system,
for example, imposes a much greater loss on a consumer than does dam-


135. The exclusion of coverage of the antenna system in the two television warranties is difficult
to interpret. The third television warranty, which describes coverage more elaborately, excludes cover-
age of home antenna systems, rather than coverage of the system that accompanies the individual set.
Perhaps the other two warranties are meant to be interpreted similarly.


136. Gerner and Bryant do not discuss such provisions. See Market Signal, supra note 43.
137. In addition, coverage is offered, in one recreational vehicle warranty, of defects in body lami-


nation for the lifetime of the product; in one air conditioner warranty, of the "Lexan" protective cover
for ten years; in one electric range warranty, of the heating unit and surface controls for three years;
in one dryer warranty, of the drum assembly for five years; and in one stereo equipment warranty, of
the turntable and receiver for two years and of the speakers for five years.


138. Gerner and Bryant make a similar observation, but do not attempt to reconcile it with the
implications of the signal theory. Market Signal, supra note 43, at 82.
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age to a tray or shelf. Where the magnitude of the potential loss is greater,
consumer demand for a performance bond from the manufacturer-or for
insurance" 39-is likely to be greater.


Second, these parts are housed deep within the product, protected by
the product's outer shell and often by padding and internal bracing. They
are thus likely to be less susceptible to damage from rough handling or
careless treatment short of active misuse."' These parts, of course, remain
subject to differences in the volume of use between consumers-which
could explain why the duration of extended coverage is substantially less
than most measures of the productive life of the machine."' But it is plau-
sible that differences between consumers in prevention costs affect these
parts less than they do the exterior cover and operating controls of which
coverage is shorter.1 2


2. The Commercial Use Excusion


Product warranties commonly deny coverage altogether if the product is
put to commercial, rather than to domestic, use. Neither the exploitation
nor the signal theory provides a plausible explanation of this exclusion. As
a first approximation, the bargaining position of a commercial buyer is
equivalent to that of a manufacturer, or at least is much less disparate
than the bargaining position of a consumer. Yet it is the commercial buyer
rather than the consumer who is excluded from coverage.


The exclusion of commercial use also seems inconsistent with the signal
theory. If warranty terms signal the purely technological characteristics of
a good at the time of purchase, then there is no reason to distinguish
between domestic and commercial buyers. Furthermore, the signal theory
suggests that exclusions appear in warranties where the costs of informa-
tion about the likelihood of losses are relatively high. It stretches the im-
agination, however, to believe that information about the likelihood of


139. It is very difficult to segregate empirically demand for a performance bond from demand for
insurance. The dollar value of many consumer products is sufficiently low to question whether the
loading costs of manufacturer-insurance are worth bearing.


140. The manufacturers universally exclude coverage of "defects" caused by consumer misuse.
141. See p. 1327 supra (Table 4).
142. Some warranties incorporate provisions limiting coverage of repair parts to the original dura-


tion of the warranty. There is no reason why coverage of repair parts, but not of original parts, is an
avenue of exploitation. Nor is there a coherent description of how differential consumer information
would lead to a distinctive treatment of repair parts.


Two possible explanations of the provision are consistent with the investment theory. First, the
interaction of a new part with the remaining used parts, like a new saddle on a horse, could increase
the likelihood of product breakdown. Thus, the level of claims regarding even the new part could be
differentially greater. Second, the repair itself may indicate a significantly higher intensity of con-
sumer use of some specific product part. Thus, the provision might serve to segregate ex post, rather
than ex ante, those consumers for whom the costs of repair are differentially higher. The provision
might also serve to record for the manufacturer exactly when its obligation ends. The costs of account-
ing for the remaining coverage of repaired items, however, are probably not significant.
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product losses is less available to a commercial buyer than to a consumer.
According to the investment theory, an exclusion from coverage reduces


differences in risk between purchasers of a product. Commercial purchas-
ers may subject a product both to a greater volume of use over a given
period and to a greater intensity of use, especially where the product is
rented to others, such as a washer or dryer at a laundromat. A person
renting rather than owning a product is less likely to invest in "care" in
order to optimize the productive life of the machine.1"3 According to the
investment theory, however, the express exclusion of commercial use from
warranty coverage is related to other methods a manufacturer may have to
segregate consumers by differences in risk, such as differences in model
design or selective marketing techniques. Unfortunately, the warranty
sample provides no information concerning such alternative methods
available to manufacturers.


Within the sample, the warranties of washers, dryers, freezers, and gas
ranges exclude commercial use universally; the warranties of some refrig-
erators (four of five), electric ranges (three of four), televisions (one of
three), travel trailers (one of five), recreational vehicles (two of five),
coaches (two of five), and truck mounts (two of four) exclude it; and the
warranties of cookware, air conditioners, stereos, automobiles, and on-site
mobile homes do not exclude commercial use.


The warranty data alone are insufficient to support fully an explana-
tion of these different treatments of the commercial use exclusion consis-
tent with the investment theory. Two limited observations, however, can
be made. First, subtle differences in definitions of the commercial use ex-
clusion in various warranties indicate attempts to reduce differences in
risk. Several warranties, for example, define coverage in terms of the
product's household function rather than of its actual use. Thus, the prod-
uct is warranted to'commercial users, but only to the extent normal for a
household. In addition, one refrigerator warranty excludes commercial use
only for the extended period of coverage (second through fifth years) of
the sealed refrigeration system; commercial and domestic purchasers alike
receive warranty coverage for the first year of use. The effect of the more
precise definition of the exclusion in these provisions is to extend coverage
more broadly for the residual set of consumers.


Second, manufacturers that are able to define the duration of warranty
coverage according to the volume of use of the product-manufacturers of
automobiles, coaches, and recreational vehicles who can measure warranty
duration by mileage-exclude commercial use less frequently, an outcome


143. A renter will invest only to the extent that he can gain the return from the investment during
the rental period.
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consistent with the investment theory. Of the eight warranties measuring
duration by mileage, only one excludes commercial use; in contrast, of the
six measuring duration by time, three exclude commercial use. These re-
lationships are not strong, and the distinction remains tentative. It is plau-
sible, however, that a manufacturer reduces the difference in the risks in-
troduced by commercial and domestic users by defining coverage in a way
that equalizes differences in rates of use over time between these purchas-
ers. Some difference in risk will persist, of course, because of differences
in the intensity of commercial and domestic product use.


3. Miscellaneous Use and Repair Exclusions


Several of the sample warranties exclude coverage of miscellaneous uses
or types of repairs peculiar to individual products. For example, the
Chrysler automobile warranty excludes coverage of repairs resulting from
"racing, sustained high speed use,. . . high speed acceleration or shifting
transmission gears at high engine RPM." The Midas recreational vehicle
warranty excludes coverage not only of all commercial uses but also of
personal recreational uses by a club or group. Several of the automotive
product warranties exclude repairs that result from carrying heavy loads
or hauling trailers. The KLH warranty excludes coverage of the costs of
demagnetizing stereo equipment.


None of these various exclusions can be easily explained as serving a
signaling function or as reflecting some special exploitative opportunity.' 4


The exclusions, however, seem related to uses of the product for which
warranty costs are likely to be substantially greater than usual. A club or
group, for example, can be expected to subject a recreational vehicle to
more intensive use than any single purchaser. ' Similarly, the strain on
an engine or transmission is likely to be greater if an automobile is used
for racing rather than for commuting or family driving.'46 This interpreta-
tion does not suggest that the products are not or could not be made suita-
ble for uses excluded from coverage, but only that repair costs for these
uses are likely to be substantially higher than for average use. A dominant
group of consumers not expecting to use the products in these ways may
prefer those products sold with the lower insurance premiums made possi-
ble by the exclusions.' 47


144. Neither the exploitation nor signal theorists have addressed these exclusions.
145. A gas range warrantor incorporates a similar distinction: the 1974 warranty limits coverage


to "normal household use." The 1978 warranty for the same product limits coverage more precisely to
"normal single family household use." Thus, multiple family household use was excluded in 1978.


146. See Whitford, supra note 11, at 1063.
147. The universal exclusion of damage due to consumer misuse is an obvious illustration of the


same point.
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Provisions that exclude coverage of defects that result from exposure of
the product-usually a vehicle-to natural weather or use conditions il-
lustrate the principle in a different way. The Superior coach warranty,
for example, excludes coverage if "circumstances beyond the control of the
manufacturer. . . cause the body or parts to become defective depending
. . . on where and how the owner drives, weather, atmospheric condi-
tions, varying road surfaces, individual driving habits and vehicle usage."
The Swinger truck mount warranty excludes coverage of damage from
"deterioration of paint, bright metal or soft trim from wear or exposure or
any stains to any surface or fabric. . . regardless of cause." In addition,
the Swinger warranty disclaims responsibility for "the re-caulking of the
body periodically, the re-coating of the roof around the vents, . . . [and]
the recoating of seams and roof edges."


The exploitation or signal theory might interpret these provisions as
indications that the product is particularly vulnerable to expected weather
conditions. The investment theory, on the other hand, suggests two rea-
sons why warranties might exclude deterioration from weather conditions.
First, consumers are likely to make different investments to prevent dete-
rioration, such as in the extent to which they garage vehicles or in the
frequency with which they clean and wax them. Second, in a national
market, individual products are likely to be exposed to weather conditions
that differ substantially in severity. For either reason, a dominant set of
consumers could prefer the exclusion of coverage of losses to products sub-
jected to deterioration from weather or use. The warranty sample alone,
of course, is insufficient to confirm either interpretation. It is instructive to
note, however, that the Swinger truck mount warranty does not exclude
coverage generally of the repair of all leaks in the roof or body, but only
excludes the obligation to repair leaks by the recaulking and recoating of
the body and seams after some period of initial use. The need to recaulk a
truck mount, as opposed to the need for initial caulking, is likely to differ
among consumers according to the extent of exposure to rapid tempera-
ture changes or other severe conditions." 8


Finally, the warranties of virtually all products terminate coverage if


148. Similarly, two automobile manufacturers offer basic coverage for 12 months, but restrict to
90 days the obligation to perform engine adjustments. A color television warranty limits coverage of
labor costs in adjusting and repairing the set to 90 days. A stereo warranty excludes coverage of stylus
wear, dial alignment calibration, and tape head cleaning. The vehicle warranties also commonly ex-
clude coverage of parts frequently replaced in normal maintenance such as spark plugs, filters, and
windshield wipers, although coverage is extended to original parts. These provisions illustrate the
same principle. All consumers expect to demand some level or number of adjustments or maintenance
parts, but the level or number may differ substantially according to the intensity of use or the particu-
larity of the individual consumer. As a consequence, some dominant set of consumers who use the
product less intensively may express a preference for the exclusion of adjustments and maintenance
parts from coverage.
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the consumer modifies or alters the product. Again, such a restriction has
no apparent exploitative or signaling function. It is not implausible, how-
ever, that the consumer's decision to substitute his own design expertise
for that of the manufacturer might lead to higher levels of product fail-
ure.1419 The virtually universal provision terminating warranty coverage if
repairs are made by an unauthorized service person or shop may be only
a special case of the same point."t 0


4. Limitation of Coverage to the Original Purchaser


Many warranties cancel coverage if the original purchaser sells or oth-
erwise transfers ownership of the product prior to the expiration of the
period of basic or extended coverage. These provisions would be consistent
with the exploitation theory only in the unlikely event that there exist
differences between the bargaining power of purchasers who resell prod-
ucts and of purchasers who retain them for the relatively limited periods
of warranty coverage.'" The signal theory provides a more plausible hy-
pothesis. If the buyer is uninformed at the time of the original
purchase-either because he does not read the warranty or because he
does not consider whether he will later want to resell the product-the
original purchaser limitation will mean nothing to him and will not affect
his purchase decision."' Thus the manufacturer may incorporate freely
this limitation into the warranty.153 The signal explanation, of course,
does not distinguish among individual products; because coverage to sub-
sequent purchasers always imposes some costs, the limitation should ap-
pear universally." 4


The investment theory suggests a different explanation. To the extent
that the intensity of the first purchaser's use cannot be detected by second-


149. Many warranties specify that the exclusion applies only if the modification contributes to the
defect, although others are drafted to exclude coverage if any modification is made. If the modification
is unrelated to the defect, the exclusion of coverage may appear exploitative. (But can it be shown to
be profit-maximizing?) For a confident conclusion, information is needed about the invocation of the
exclusion in practice.


150. The service center requirement may also provide a convenient means for the manufacturer to
obtain information about the sources of product defects. The requirement may be particularly impor-
tant to a manufacturer where the dealer has responsibility for preadjustment or assembly of the prod-
uct, so that dealer and manufacturer obligations are correctly allocated. The Federal Trade Commis-
sion under the Magnuson-Moss Warranty Act, however, has prohibited the requirement in Full
warranties because of the fear of tying arrangements. See Priest, supra note 65, at 251-52.


151. The service-life expectancy of products appears to be universally more extensive than the
term of warranty coverage. See p. 1327 supra (Table 4).


152. It is not sufficient, according to this hypothesis, that the buyer at the time of purchase appre-
ciate only some probability of future resale; rather, the buyer must systematically underestimate the
likelihood of resale and thus the cost to him of the original purchaser limitation. Spence believes that
consumers will systematically underestimate product risks. Spence, supra note 42, at 569-71.


153. Market Signal, supra note 43, at 78-79.
154. See id. (by inference).
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hand purchasers, those first purchasers who expect to transfer products to
others may invest relatively less in care and maintenance or may subject
products to a relatively greater volume or intensity of use prior to re-
sale."5 If so, second-hand items are more likely to require servicing."6 As
a consequence, purchasers who expect to retain products will prefer war-
ranties that limit coverage to the original purchaser in order to remove
second-hand items from the warranty pool. This explanation implies that
the appearance of the limitation will not be universal but will be corre-
lated, first, with the duration of basic or extended coverage-because the
longer the term, the greater the opportunity for the owner to use the good
intensively prior to resale-and, second, with the product's susceptibility
to reduction in service life from intensive use.


An extension of this theory explains why markets for second-hand
goods exist at all for some products and not for others. It is well known
that the size of second-hand markets differs dramatically for different
goods.157 The extent of the second-hand market in any product will be
determined by the relationship between the difficulty of estimating the re-
maining productive life of the good and the product's susceptibility to de-
terioration from intensive use by earlier owners."M Theoretical treatments
of markets for new and used durable goods have focused exclusively on
manufacturers' technological investments in order to demonstrate, in gen-
eral, that manufacturers in both competitive and monopolistic industries
will invest equally in increasing product durability.159 None of the studies,


155. In economic terms, purchasers expecting to resell resemble renters. See note 143 supra. Of
course, consumers may decide to resell a product after they discover that they have subjected it to
intense use.


156. A similar point is made in Akerlof, supra note 38, at 489-91, although his principal illustra-
tion assumes differentially inferior technological characteristics of certain items-"lemons"-rather
than differential levels of consumer investments. Akerlof considers consumer investments in illustra-
tions of health insurance, honesty, and credit but does not apply the point to products. See id. at 492-
94, 495-99. Akerlof also remarks that warranties are a means of counteracting the adverse selection
problem. Id. at 499.


157. A recent study, for example, shows that second-hand typewriters constitute 32.6% of the total
typewriter inventory while second-hand clothes dryers constitute only 11.5% and second-hand blend-
ers only 4.5% of the total dryer and blender inventories, respectively. See Roussos & Konopa, supra
note 119, at 31 (Table 2).


158. The ability to estimate remaining service life and the technological susceptibility of the prod-
uct to deterioration are related determinants of second-hand markets. As it becomes more difficult to
estimate service life, first-owners can employ an item with greater intensity without affecting the
resale price of the individual item. Such intense use, however, affects the price of the set of items
because the expected service life to second-hand purchasers diminishes.


159. Of course, price is higher in monopolistic industries. See, e.g., Benjamin & Kormendi, The
Interrelationship Between Markets for New and Used Durable Goods, 17 J.L. & ECON. 381, 388-
401 (1974) (competitive and monopolistic manufacturers have similar attitudes towards second-hand
markets); Miller, On Killing off the Market for Used Textbooks and the Relationship between Mar-
kets for New and Secondhand Goods, 82 J. POL. ECON. 612, 613-16 (1974) (comparing prices paid
for new and used books in competitive and monopolistic industries); Swan, Alcoa: The Influence of
Recycling on Monopoly Power, 88 J. POL. ECON. 76, 90-92 (1980) (prices rise when monopoly is
achieved in either primary or second-hand market); Swan, supra note 115, at 582 (monopolists ensure
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however, has considered the role of investments by consumers in influenc-
ing the size of the second-hand market60 or the role of the warranty in
influencing optimal investments by consumers. 61 The investment explana-
tion suggests that the inclusion of the original purchaser limitation should
be inversely correlated (roughly)'62 with the size of the second-hand mar-
ket. The more susceptible a product is to intensive use, the smaller the
second-hand market for the product will be, and the more likely it will be
that warranty coverage is limited to the original purchaser.


Table 6 compares the original purchaser limitation in the sample war-
ranties to estimates of the extent of a second-hand market for each appli-
ance. Column (2) lists in declining order the proportion of warranties of
each product that incorporates the original purchaser limitation. Column
(2) shows that the limitation is far from universal, a result inconsistent
with the implications of the signal theory.1 63 Column (3) presents esti-
mates from a study of the proportion of used products among the total
market inventory of those products.' The two sets of figures appear to
support the implication that an inverse relationship exists between the
original purchaser limitation and the size of the used-goods market. 65 The
limited number of warranties of each product in the sample, however,
makes the result only suggestive. Column (4) lists the findings of the
Gerner and Bryant study, which fail to support the relationship.1 ' A fur-
ther, more careful study is needed.


greater profits by raising price rather than by reducing quality).
160. The point, however, may be inferred from Akerlof, supra note 38, at 489-91, discussed in


note 156 supra.
161. Most studies have considered goods that are relatively insensitive to consumer use, such as


aluminum, see Swan, supra note 159, land, see Coase, Durability and Monopoly, 15 J.L. & ECON.
143 (1972), and (perhaps, see note 157 supra) typewriters, see Benjamin & Kormendi, supra note 159.


162. Of course, there are other determinants of the extent of second-hand markets, including
changes over time in a particular consumer's demand for a product. For example, of the respective
total inventories of their products, second-hand boats comprise 48.3%, pool and ping-pong tables,
38.3%, and cribs, 27.7%. Roussos & Konopa, supra note 119, at 31 (Table 2).


163. Of the 62 warranties of the sample, 31 limit coverage to the original purchaser. Of the 106
warranties of the Gerner and Bryant sample, 36 limit coverage to the original purchaser. Market
Signal, supra note 43, at 85 (Table 3). Gerner and Bryant do not attempt to explain why the limita-
tion is not incorporated universally.


164. Roussos & Konopa, supra note 119, at 31 (Table 2). The article does not indicate when the
survey was conducted.


165. The inverse relationship is obvious, but the second-hand market estimates must be analyzed
carefully. Although individual product figures were not given for the sample as a whole, 37% of
second-hand products were obtained as gifts rather than by purchase. It is possible that products given
to others-say, by parents to children-are used prior to transfer relatively less intensively than prod-
ucts resold. Furthermore, the Roussos and Konopa study was conducted in Cedar Rapids, Iowa,
which may contain a population unusually homogenous in various respects including product use. If
so, the figures may reflect a larger second-hand market than exists in other cities.


166. I have corrected what appear to be arithmetical errors in the Gerner and Bryant table,
Market Signal, supra note 43, at 85 (Table 3).
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Table 6. Original Purchaser Limitation (1974) and Used Product
Inventory (1977), by Appliances


(i) (2) (3) (4)
Original Used Products Gerner-Bryant


Purchaser in Total Estimates Transfer-
Limitation' Inventory" ability Limitation'


Product N (percentage) (percentage) (percentage)


Dryers 2 100 11.5
Televisions 3 66 12.3 38
Stereo Equipment 2 50 12.5
Washers 5 40 14.4 33
Room Air Conditioners 10 40 29.6 23
Gas and Electric Ranges 6 33 29.4 44
Refrigerators 5 20 27.4 30
Freezers 1 0 25.7


Sources:
1. Warranties provided by Federal Trade Commission, June 1978.
2. Roussos & Konopa, Ownership Levels, Acquisitions and Disposition Channels of Selected


Consumer Durable Used-Goods, 8 AKRON Bus. & ECON. REV. 30 (1977).
3. Market Signal, supra note 43, at 14 (Table 3 (corrected)).


The investment hypothesis may be tested differently by examining the
original purchaser limitation in the warranties of automobiles, recrea-
tional vehicles, and coaches. The hypothesis implies that the original pur-
chaser limitation is less likely to be incorporated where purchasers who
use the product relatively extensively are removed from the warranty pool
by defining duration in terms of volume of use (for these products, mile-
age). 67 Of the eight warranties that define coverage by mileage, two limit
coverage to the original purchaser. Of the six warranties that define cover-
age by periods of time, however, five limit coverage to the original pur-
chaser. This finding tends to support the investment theory.'68


5. The Allocation of Warranty Labor Charges


The most basic form of warranty coverage is the promise to provide
replacements for parts found to be defective during the warranty term.
Most warranties also cover the labor costs necessary to complete the re-
pair; that is, the direct costs of replacing the defective part. Other warran-
ties, however, offer only partial coverage or no coverage of labor charges.
Some warranties, for example, cover the costs of the repair itself, but re-
quire the consumer to pay the serviceman's travel charges. Many more


167. Mileage can be observed by a second-hand purchaser. Thus, except to the extent of fraudu-
lent resetting of odometers, there is likely to be a less direct relationship between the size of the
second-hand market for these products and the incorporation of the original purchaser limitation.
Mileage, however, measures only volume and not intensity of use.


168. It is also consistent with the theory that one refrigerator warrantor limits coverage to the
original purchaser only for the five-year period of extended parts and labor coverage. Both the origi-
nal and subsequent purchasers of the refrigerator receive parts and labor coverage for the basic one-
year term.
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warranties require the consumer to pay the costs of transporting the defec-
tive product to a service center for repair.


Neither the exploitation nor signal theory suggests explanations of the
allocation of these various service charges. The signal theory implies, in
general, that the assignment will be similar across different products be-
cause of the need for uniform signals.169 Gerner and Bryant find one-year
parts and labor coverage in the warranties of at least seventy-one percent
of four of the five appliances studied, which they claim confirms the signal
theory. 170 They admit, however, that a large number of warranties provide
coverage of both parts and labor for periods greater and less than one
year. Many warranties offer parts coverage beyond one year, which they
explain as the consequence of the lower frequency of invalid claims where
coverage above rather than below the average is offered.171 A much larger
proportion of their sample warranties, however, restricts labor service cov-
erage below the one-year term, a finding which is inconsistent both with
the prediction of uniformity and with the special explanation of parts cov-
erage. Gerner and Bryant explain the less extensive coverage of labor
charges as related to the lower costs to the manufacturer of monitoring
"warranty claims for invalid labor [as opposed to parts] charges."1 72 They
also assert that because of the greater dollar magnitude of labor costs than
parts costs, "dealers and manufacturers may prefer incurring consumer
dissatisfaction" by shifting labor costs to consumers.17 There is no plausi-
ble explanation consistent with the exploitation theory for differential cov-
erage of parts and labor charges.1 74


The warranties of my sample show substantial variations from the uni-
formity predicted by the signal theory.77 Like the Gerner and Bryant


169. Alarket Signal, supra note 43, at 78-79.
170. In the fifth appliance, washing machines, one-year coverage appeared in 50% of the warran-


ties. Id. at 82.
171. See id. at 79, 82-83.
172. Id. at 82.
173. Id. at 83.
174. Is it more exploitative to offer a longer period of labor than parts coverage, or the reverse? It


is commonly thought that manufacturers exploit consumers by charging high prices for repair parts.
Consumers seem especially vulnerable because of the difficulty of finding substitute parts designed
specially to fit certain products. Substitutes for labor services to replace the parts, however, are availa-
ble at any service shop. Thus, it is inconsistent with the exploitation theory that, to the extent parts
and labor coverage differ, the warranties in the sample universally offer longer parts than labor cover-
age. In addition, some manufacturers guarantee that replacement parts will be kept in stock. The
Roper range warranties, for example, promise to stock functional parts for ten years and nonfunc-
tional parts for seven years.


175. My warranty sample confirms the uniformity hypothesis only by a superficial reading. If
only the basic term of coverage is examined-that is, if one ignores provisions extending or restricting
coverage of either parts or labor-then 41 of the 61 warranties provide coverage for one year. On the
other hand, if the provisions extending or restricting parts and labor coverage are included, only 12 of
the 61 warranties provide one-year parts and labor coverage. Most of these 12 warranties are of
vehicular products. One-year coverage of all parts and labor expenses is offered by 9 of the 23 vehicu-
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sample, most common are warranties that offer shorter periods of labor
than of parts coverage. The investment theory implies that manufacturers
will allocate labor charges in order to reduce differences between consum-
ers in the expected magnitude of those charges.


Table 7 indicates warranties that distinguish coverage of labor and
parts charges. Columns (2) and (4) indicate the number of warranties of
which the period of labor coverage is less than the period of parts cover-
age-in column (2) for the basic term and in column (4) for the extended
term of coverage. The warranties of washers, air conditioners, televisions,
dryers, on-site mobile homes, and, occasionally, vehicular products most
frequently offer more restricted labor than parts coverage. There are no
immediately apparent similarities among these products, although some
more limited observations suggest an investment theory explanation.


First, the allocation to the consumer of labor charges may be related to
the availability of service contracts. Many warranties allude to optional
service contracts that cover labor expenses for periods beyond those of
warranty coverage.176 The option of a separate service contract suggests an
interpretation different from those of the exploitation or signal theories.
Where a separate service contract is available, a consumer can determine
independently whether the additional labor coverage is worth the price.
The separate offer of labor coverage, for a separate price, reduces the
warranty premium tied to the sale of the basic product and thus may
optimize insurance sales. Only one of the sample warranties incorporates
the terms of the optional service contract. The Emerson air conditioner
service contract offers in-shop coverage of the sealed refrigeration system
for four years beyond the one-year warranty term at a price of five dol-
lars. Although I have no basis for evaluation, the price seems remarkably
low for the coverage offered and illustrates that the Emerson company
believes that most consumers prefer air conditioners with one year of labor
coverage and a five dollar discount than five years of labor coverage at the
higher price. Those consumers who prefer longer coverage, then, can
transact for it separately.


Second, the exclusion of coverage of service call and transport charges
may be consistent with the investment theory. These costs are likely to
differ among consumers according to the distance between the consumer's


lar product warranties, but by only I of the 34 appliance warranties and by 2 of the 4 on-site mobile
home warranties. A peculiar theory of consumer information must be fashioned to regard the similar-
ity between these 12 warranties as a signaling phenomenon.


176. Service contracts, typically, are sold separately; they were not provided with the sample
warranties.
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home and the manufacturer's service center.' For products sold nation-
wide, some consumers may live a sufficient distance from a service center
to affect significantly total service call and transport costs. Consumers lo-
cated more centrally may find it cheaper to bear service call and transport
charges themselves than to purchase coverage for such charges in a war-
ranty. In the sample, fifty-four of sixty-one warranties exclude service call
charges for some period of warranty coverage, and thirty-six of sixty-one
exclude service call charges completely (column (5)). Forty of sixty-two
warranties exclude coverage of transport charges (column (6)).


Service call and transport charges also seem to influence provisions that
limit warranty coverage on the basis of the location of the product at the
time it becomes defective. Many warranties provide that coverage is avail-
able only if the product is located within the United States and Canada,
within the United States alone, or within the contiguous United States
(excluding coverage in Alaska and Hawaii). The exploitation and signal
theories offer no ready explanation of these exclusions. All warranties in
the sample were collected from sources within the contiguous states. The
purchasers affected, thus, are not necessarily foreigners, who might be es-
pecially vulnerable or uninformed, but rather individuals who purchase
the product within the United States for foreign transport. Furthermore,
it is implausible that Canadians, Alaskans, or Hawaiians, as classes, are
more easily exploited or less able to process product information.


These exclusions might possibly be related to substandard performance
of electrical or water utilities in these locations, an explanation consistent
with the investment theory. Many warranties, however, specifically ex-
clude coverage of defects caused by abnormal electrical supply or mineral
deposits. Nevertheless, I cannot reject this explanation. 78


In my view the location exclusions are related to service call and trans-
port charges. It is not implausible that charges are high relative to the
mean for a serviceman to travel or for the good to be transported within
foreign countries, across the expanses of Alaska or between the various
Hawaiian islands, and are especially high for transport to the contiguous


177. The allocation to the consumer of various labor charges resembles coinsurance or deductible
provisions in more typical insurance contracts. Coinsurance requires the insured to pay some share of
the total expense of each claim. An insurance deductible, on the other hand, requires the insured to
pay upon recovery some initial fixed amount, unrelated to the magnitude of the claim. The obligation
to pay the labor costs of repairing a defect resembles coinsurance, because the payment that the con-
sumer makes is likely to vary with the seriousness of the defect. The consumer's obligation to pay the
serviceman's travel charges to the site of the product or the cost of transporting the product to a service
center resembles an insurance deductible. The cost is incurred for each claim, but is fixed and, thus,
unrelated to the seriousness of the defect. Coinsurance and deductibles, of course, are common meth-
ods of placing incentives on the insured to take precautions to avoid losses.


178. The foreign use exclusions are not incorporated universally in the warranties. Thus, it is not
likely that they are related to differences in warranty law between jurisdictions.
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states. This explanation does not presume that these locations lack dealers
or service centers, but only that the distance between service centers and
consumers is relatively greater-perhaps only because there are fewer
centers-in these locations than in the contiguous United States. Again,
both manufacturers and the dominant set of consumers may gain by shift-
ing these charges to foreign buyers who can differentially invest to prolong
service life, rather than by increasing the insurance premium for all buy-
ers to cover the additional costs peculiar to this relatively small set.


This hypothesis implies that manufacturers are more likely to exclude
foreign coverage if the warranty allocates transport charges to the manu-
facturer than to the consumer. The evidence from the sample is generally
consistent. Of twenty-two warranties allocating transport costs to the
manufacturer, fourteen exclude foreign coverage (sixty-four percent). On
the other hand, of forty warranties allocating transport charges to con-
sumers, twelve exclude foreign coverage (thirty percent). Examined differ-
ently, of sixty-two warranties, twenty-six exclude foreign coverage and
twenty-eight require consumers to pay transport charges. Only eight war-
ranties in the sample provide foreign coverage of transport charges. Simi-
larly, only thirteen of the sixty-two sample warranties provide coverage of
transport charges from Canada. Finally, several warranties incorporate
separate terms offering coverage in Alaska and Hawaii, but specifically
excluding coverage of transport charges from these locations.


6. The Disclaimer of the Implied Warranty of Merchantability and
the Exclusion of Consequential Damages


The Uniform Commercial Code implies a warranty of merchantability
in all sales contracts. 79 The warranty requires that the item be of suffi-
cient quality to "pass without objection in the trade" and that it be "fit for
* , .ordinary purposes."' 80 The Code allows a disclaimer of the warranty
of merchantability provided that certain technical requirements are met."'
At the time the warranties in the sample were issued, however, such a
disclaimer was prohibited by statute in several states and was rendered
ineffective by judicial decision in many others.'82 If the warranty of
merchantability or any other general warranty is breached, the Code
awards the buyer the costs of repairing or replacing the product as well as


179. U.C.C. § 2-314(1).
180. Id. § 2-314(2)(a), (c).
181. Id. § 2-316.
182. See Clark & Davis, Beefing Up Product Warranties: A New Dimension in Consumer Pro-


tection, 23 U. KN. L. REV. 567, 577-97 (1975). Unfortunately, I have no information about the
particular sales areas of the sample products.
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consequential damages."8 3 Consequential damages represent losses that re-
sult from the inability of the buyer to make use of the product for a pur-
pose that could be anticipated by the seller.'84 In modem times, conse-
quential damages of the greatest magnitude occur where product failure
causes personal injury, and may include hospitalization costs, disability
income, and the value of pain and suffering.


The disclaimer of the warranty of merchantability has always appeared
suspect. It seems peculiar for a manufacturer to deny openly that its prod-
uct can "pass without objection" or is ordinarily fit. Indeed, the attitude of
manufacturers toward what appears to be an unexacting standard has
provided substantial fuel for both the exploitation and signal theories. The
disclaimer of a warranty of no greater than ordinary product quality ap-
pears quintessentially exploitative.""5 Similarly, such a disclaimer dis-
played conspicuously in a product warranty' 8' seems to corroborate the
signal theory's assumption that consumers are ignorant of warranty terms
at the time of purchase.


The exploitation theory implies that all manufacturers will both dis-
claim the implied warranty of merchantability and exclude coverage of
consequential damages. The implication of the signal theory is similar,
except that the disclaimer and exclusion derive from consumer ignorance
rather than more typical sources of monopoly power. The investment the-
ory, however, suggests different interpretations of the two provisions. The
effect of the legal implication of the warranty of merchantability is to
delegate to a jury the judgment of what are the "ordinary" purposes to
which a product may be put. A jury may appreciate the class of consum-
ers and uses for which the product is designed. But if the jury errs, its
verdict will charge a manufacturer for the failure of a product to satisfy a
use not preferred by the dominant class of consumers, making both the
class of consumers and the manufacturer worse off. Manufacturers whose


183. U.C.C. §§ 2-713(l), -714(3). In addition, the Code awards incidental damages, which in-
dude the costs of inspecting or storing a defective product, arranging for its repair, or buying a
replacement. Id. § 2-715(1); see J. WHITE & R. SUMMERS, supra note 2, § 10-3 (surveying case law
defining incidental damages).


184. See U.C.C. § 2-715(2); see J. WHITE & R. SUMMERS, supra note 2, § 10-4 (surveying case
law defining consequential damages).


185. According to the New Jersey Supreme Court, Chrysler Motor's reliance on a disclaimer of
implied warranties and on an exclusion of consequential damages to deny Mrs. Henningsen recovery
for her injuries most clearly revealed the operative characteristics of modern warranties. Henningsen
v. Bloomfield Motors, Inc., 32 N.J. 358, 388, 405, 161 A.2d 69, 85, 95 (1960); see p. 1302 supra
(discussing Henningsen). Following Henningsen, most jurisdictions have routinely disregarded prod-
uct warranty terms where a consumer suffers personal injury. See Whitford, supra note 20, at 127 (in
automobile defect cases involving personal injury, courts have applied strict liability theory, and dis-
claimer of liability clauses have insignificant role). Thus, the consequential damages excluded by the
sample warranties are only commonplace forms of property loss, lost time, or inconvenience. See pp.
1350-51 infra (discussing implications of investment theory for personal injury liability).


186. See U.C.C. § 2-316(2) (requiring conspicuous display).
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products have a wide range of potential uses are exposed to greater risk
from this delegation and will be more likely to disclaim the implied war-
ranty of merchantability.187 On the other hand, manufacturers will ex-
clude consequential damages where the expected differences among con-
sumers in consequential losses are high.


Columns (8) and (9) of Table 7188 list the number of warranties that
disclaim the implied warranty of merchantability and exclude consequen-
tial damages.' 8 The disclaimers and exclusions are far from universal. Of
sixty-two warranties, only twenty-four disclaim merchantability and only
twenty-three exclude consequential damages. Furthermore, none of the
manufacturers within six of the sixteen product groups disclaims
merchantability and none within seven of the sixteen groups excludes con-
sequential damages. These figures, of course, are inconsistent with both
the exploitation and signal theories. Moreover, the data tend to refute the
exploitation and signal hypotheses in other ways. We have seen that there
is little apparent relation between firm market power and disclaimers or
exclusions.19 Furthermore, the distribution of disclaimers and exclusions
does not seem to correspond to coherent estimates of the level of consumer
information. Why should purchasers of dryers, automobiles, recreational
vehicles, and coaches be systematically less informed about disclaimers and
exclusions than purchasers of washers, televisions, ranges, and mobile
homes?


Upon closer examination of the data, it is warranties of the vehicular
products that most frequently disclaim the warranty of merchantability
and exclude consequential damages. The warranty of merchantability is
disclaimed in sixteen of twenty-three vehicular product warranties, as
compared with only six of thirty-four appliance warranties and two of
four mobile home warranties. Similarly, consequential damages are ex-
cluded in seventeen of twenty-three vehicular product warranties, but in
only five of thirty-four appliance warranties and in one of four mobile
home warranties.'" With respect to the disclaimer, the range of potential
uses may be greater for vehicular products than for appliances such as
ranges, washers, and televisions." 2 Moreover, the vehicular product war-


187. Provisions naming the manufacturer as the sole judge of whether a product is defective serve
the same function. See Marshall, supra note 94, at 883; Pauly, supra note 104, at 61.


188. See p. 1341 supra (Table 7).
189. Incidental damages are excluded by 11 of 62 firms. The exclusion may be related to the


allocation of service costs since the costs of a repair are considered as incidental damage. Nine of 11
warranties that exclude incidental damages place liability for transportation costs on the consumer.


190. See p. 1325 supra (Table 3).
191. The disclaimer of merchantability is not always accompanied by an exclusion of consequen-


tial damages. Of 24 warranties that incorporate at least one of the provisions, however, 18 warranties
both exclude consequential damages and disclaim merchantability.


192. I have no explanation, however, for the occasional appearance of the disclaimer in the war-
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ranties are those which most frequently incorporate exclusions of specific
uses, such as racing, towing, or hauling heavy loads. 9 '


Similarly, differences among consumers in the potential magnitude of
consequential damages may be greater for vehicular than for other prod-
ucts. Many vehicular warranties enumerate several elements of loss stem-
ming from the incapacity of the vehicle-loss of time, meals, lodging, the
cost of a rental car-that are specifically excluded from coverage. The
magnitude of these losses, of course, varies with the driving patterns of
each consumer. A more significant element of consequential loss is damage
to property where a defect leads to a traffic accident. The exclusion of
recovery for this loss, however, is likely to reflect only the relative superi-
ority of consumer self-insurance-by means of an accident or collision
policy more carefully designed to the individual's needs.' These explana-
tions of the data, however, are only suppositions. They cannot be con-
firmed or refuted from the warranty sample.


C. How Consumers May Register Preferences


It is a common belief that warranty content has little influence on con-
sumer purchase decisions because a consumer only learns warranty terms
after purchase or after discovery of a defect.'9 5 This belief has been closely
connected with the exploitation theory; 9" it explains how a manufacturer
is able to impose one-sided warranty terms. The signal theory also accepts
the proposition in large part: although consumers may possess some gen-
eral warranty information prior to purchase, they remain totally ignorant
of large numbers of significant provisions.' 97 Thus, according to both the
exploitation and signal theories, there is little relationship between con-
sumer preferences and warranty terms.


The actual influence of consumer preferences, of course, is an empirical
question. Neither exploitation nor signal theorists have compiled direct
empirical support for the absence of influence. The strongest direct evi-
dence, perhaps, derives from introspection. Most of us can recall occasions
as consumers in which we have been uninformed about warranty content
at the time of purchase. If the large majority of consumers behave simi-
larly, how is it possible, even in competitive product markets, for con-
sumer preferences to influence the way manufacturers draft warranties?


ranties of refrigerators (1), dryers (2), room air conditioners (2), and stereo equipment (1).
193. See p. 1333 supra.
194. See pp. 1350-51 infra (discussing superiority of self-insurance).
195. See, e.g., Staff Report on Consumer Product Warranties, House Interstate and Foreign


Commerce Comm. 13 (Sept. 17, 1974) (on file with Yale Law Journa).
196. See pp. 1300-01 supra.
197. See pp. 1303, 1305 supra.
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Competition with respect to warranty content may take two forms.
First, manufacturers compete, not over the entire set of consumers, but
over the set of marginal consumers. If a small group of consumers reads
warranties and selects among products according to warranty content,
manufacturers may be forced to draft warranties responsive to the group's
preferences, even though the large majority of consumers generally neglect
warranty terms. Second, warranty content may affect the repeat purchase
rather than the initial purchase decision. A consumer may select among
competing brands according to his experience with a specific product and
with its warranty."" If so, manufacturers may be forced to draft warran-
ties responsive to consumer preferences in order to assure a continued
custom. 99


The warranty sample provides only indirect (but highly suggestive) evi-
dence that consumer preferences for allocative investments and insurance
influence warranty terms. Further empirical study is needed for a precise
definition of the process of competition over warranty provisions.


IV. Implications of the Investment Theory


The previous Part shows, I believe, that the investment theory explains
warranty practices more comprehensively than either the exploitation or
signal theory. The evidence tends to confirm that the allocation of respon-
sibilities between manufacturers and different sets of consumers by stan-
dardized warranties is responsive to consumer preferences, and establishes
coherent economic incentives for manufacturer and consumer investments
to optimize productive services. Further research, of course, is required
before a confident conclusion can be reached. If, however, the validity of
the investment theory is presumed, that is, if manufacturers and consum-
ers invest to optimize productive services, what have been the effects of
modern judicial and legislative policies with respect to consumer product
warranties?


A. Optimal Prevention and Insurance


Courts have accepted the view that manufacturers employ standardized


198. A consumer, of course, may also rely on the advice of family members or friends with respect
to their experience with product warranties.


199. To the extent that its content is influenced by repeat purchase decisions, the warranty oper-
ates as a guide to the service and insurance that a warrantor will provide rather than as a perform-
ance bond. See p. 1309 supra. A warranty is necessary as a performance bond only where the con-
sumer fears that after purchase, the manufacturer will refuse service or insurance if the product is
defective. A manufacturer seeking repeat purchasers, of course, could not consistently refuse such
performance. The warranty may continue to serve as a performance bond, however, to first-
purchasers.
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warranties to exploit consumers, 00 and they have responded to exploita-
tive behavior in two ways. Courts have interpreted sales transactions to
provide more extensive warranty protection to consumers than the manu-
facturers themselves have offered voluntarily. The implication of warran-
ties of merchantability and fitness-as well as the prohibition on disclaim-
ing these warranties-and the expansion of the set of beneficiaries of
warranties by the elimination of the privity of contract requirement are
examples. In addition, courts have refused to give effect to manufacturer
attempts to segregate consumers by the level of risk they bring to the war-
ranty pool. Courts have refused to enforce warranty provisions that limit
remedies and that exclude consequential damages, in particular, personal
injury damages for which manufacturers are now strictly liable.


The implications of the investment theory with respect to these develop-
ments are clear: the warranty coverage required by courts is suboptimal
and increases the likelihood of product defects. It is well-established that
if, in a competitive market, consumers have different accident probabili-
ties, sales of contracts to insure-or to invest to reduce the probability of
loss-are optimized where the seller segregates consumers according to
levels of risk and sells each class of consumers a separate contract at a
separate premium reflecting the accident probability of the class.20' If sell-
ers are prevented from segregating consumers according to risk levels,
however, both manufacturers and consumers are worse off. First, there
may be no single insurance-allocative investment contract that satisfies the
preferences of both low- and high-risk consumers. 20 2 Put another way, at
a common premium, losses may be so disparate as to be uninsurable. Sec-
ond, even if a manufacturer can devise some single insurance-allocative
investment package that is attractive to some high- and low-risk consum-
ers, such a contract is likely to satisfy the preferences of these consumers
less fully than would separate contracts. Rothschild and Stiglitz have
shown that a single contract of this nature is likely to make high-risk
consumers no better off than would separate contracts, but will make low-
risk consumers worse off.203


In limiting the segregation of consumers, courts and legislatures have
focused primarily on the remedial provisions of warranties-for example,
the exclusion of consequential damages, in particular, personal injury


200. See p. 1302 supra.
201. See, e.g., Rothschild & Stiglitz, supra note 104, at 629.
202. Akerlof, supra note 38, at 492-94; Rothschild & Stiglitz, supra note 104, at 637. For ease of


exposition, I discuss two risk levels, but the proposition holds for the grouping of any set of consumers
for which the risk of loss differs.


203. Relatively low-risk consumers are worse off because the premium (and perhaps the amount
of insurance available) are higher than if separate contracts were offered. Rothschild & Stiglitz, supra
note 104, at 638.
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damages. Subject to competitive pressures, manufacturers may be expected
to respond to these legal constraints by canvassing the range of alternative
techniques for identifying and segregating different risk classes. It is possi-
ble that some of the provisions discussed above" 4 that serve to segregate
different uses or consumers of products were introduced in response to the
extension of general warranty liability and the suppression of other risk
segregating methods. The term of basic coverage itself segregates consum-
ers by risk levels if consumers with different accident probabilities demand
different quantities of insurance.0 5 The one-year basic warranty term
may be especially common because it represents, given judicial and legis-
lative restrictions on other forms of risk segregation, a common minimum
point at which the insurance preferences of high- and low-risk consumers
converge.


A third implication of the investment theory is more striking and sug-
gests another method of testing the theory. The investment theory regards
consumer investments to prolong the life of a product as a substitute for
manufacturer investments to prolong product life.26 The warranty allo-
cates responsibilities between the parties according to the relative costs of
these investments; that is, the warranty allocates responsibilities to (places
liability on) consumers where the marginal cost of consumer investments
is lower than the marginal cost of manufacturer investments. Judicial de-
cisions expanding the manufacturer's warranty liability lead, however, to
the substitution of manufacturer investments for consumer investments. It
follows that judicial decisions lead to the substitution of more costly in-
vestments in place of less costly investments and, thus, increase the margi-
nal cost of investments to prolong product life. As the price of prolonging
product life (or any commodity) increases, the quantity of it demanded
declines. Therefore, judicial decisions expanding the warranty liability of
manufacturers will lead, at the margin, to fewer investments that serve to
prolong product life and to prevent defects than before. As a consequence,
product life will diminish and fewer defects will be prevented. Although
seemingly ironic, the investment theory implies that the judicial expansion
of manufacturer warranty liability diminishes product life and increases
the rate of product defects. 07


204. See pp. 1328-46 supra.
205. See p. 1319 supra.
206. See pp. 1309-11 supra.
207. Increased costs may lead to the sale of fewer products. As a consequence, the absolute num-


ber of defects may decline, although the rate of defects in those products sold will increase. The total
social loss from and increase in the defect rate, of course, must also consider those losses to third
parties previously disregarded by consumers in their purchase decisions.


The investment theory suggests that legal rules regarding warranties are inefficient, a finding incon-
sistent with Professor Posner's hypothesis of common-law rule efficiency. See R. POSNER, supra note
29, at 179-81. Many of these rules-the implication of warranties by law, restrictions on privity of


1349


HeinOnline -- 90 Yale L.J. 1349 1980-1981







The Yale Law Journal


B. The Investment Theory, Personal Injury Loss, and Strict Liability


The most dramatic development in product warranty law in the last
two decades is the abandonment of principles of warranty interpretation
and the adoption of a strict liability standard in cases involving personal
injury from a defective product. Crucial to the adoption of the strict lia-
bility standard is the empirical assumption that consumers can take no
action to prevent personal injury loss. 0 ' Given the assumption, it is diffi-
cult to justify warranty provisions excluding recovery for personal injury
damages.


Consumers, however, may prefer the exclusion of personal injury losses
from warranty coverage for various reasons. If personal injury losses, like
other forms of product loss, differ substantially among consumers of a
product, those consumers for whom the risk is relatively low may be bet-
ter off if no personal injury coverage whatsoever is offered. First, contrary
to the empirical assumption of the policy of strict liability, consumers may
differ with respect to the precautions that they take or the care with which
they use the product. Again, actions "preventing" (reducing the
probability of) personal injury loss may take subtle forms. Consumers
who take care, say, not to use machine products in the presence of by-
standers" 9 or who use such products only infrequently may subject the
warranty pool to a substantially lower level of risk than more intensive
users. This class of consumers may demand the exclusion of personal in-
jury losses from warranty coverage, and if the class is sufficiently large,
manufacturers might find that competition requires incorporation of the
exclusion.


The exclusion of personal injury losses can optimize investments to re-
duce the probability of product losses and to insure in a second way.
Product insurers are seldom able to obtain information about individual
consumers that health, home, and automobile insurers commonly employ
to define optimal risk classes.210 In general, product insurers must treat all
consumers as equals and charge each a warranty premium reflecting the
average risk level of the pool. The individual information collected in
other insurance contexts, however, may be effective in segregating optimal
classes for product insurance. If so, it would optimize insurance sales to


contract-derive from the nineteenth or early twentieth centuries, a period from which Posner draws
much of the support for his hypothesis.


208. See, e.g., James & Dickinson, supra note 87, at 780.
209. This situation suggests how the requirement of horizontal privity of contract may serve to


reduce differences in risk. The requirement culls from the warranty pool family members, guests, and
bystanders. The number of such individuals exposed to risk from a product defect may vary substan-
tially among consumers. If the dominant class of consumers infrequently operates products in the
presence of third parties, the privity rule may optimize product sales.


210. See p. 1315 supra.
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offer product liability coverage as an aspect of health, home, or automo-
bile insurance, rather than as a separate policy tied to the sale of each
product."' An insurer could charge a lower than average premium to a
consumer for whom the risk of loss or the magnitude of expected damage
is relatively low, such as a consumer who is employed as a manual la-
borer, earns a wage rather than a salary, makes lower than average earn-
ings, or has a small family or relatively less valuable possessions. Again, it
is the consumer who subjects the pool to relatively low levels of
risk-whether the low level of risk derives from relative carefulness or
from a lower expected dollar loss from a disabling accident-who is most
harmed by lumping consumers into a single product insurance pool. Thus
the adoption of a strict liability standard has a regressive redistributional
effect. Consumers who are more careless or earn higher than average in-
comes are those for whom the warranty premium is less than the level of
risk that they introduce into the pool and are therefore the beneficiaries of
the strict liability standard.


The implications of involuntary manufacturer liability for personal in-
jury losses are similar to the implications of the expansion of warranty
liability generally.212 Most significantly, at the margin, consumer invest-
ments and manufacturer investments are substitute means of reducing the
probability of defects causing personal injury. As a consequence, the shift
to manufacturer liability increases the cost of these investments. Fewer
investments to prevent personal injury losses are likely to be made. Again,
the adoption of the strict liability standard is likely to have increased the
rate of personal injury losses from defective products. 2


1


Conclusion


The superior predictive ability of the investment theory over the ex-
ploitation and signal theories could result from the greater empirical sig-
nificance, at the margin, of the determinants of the investment theory. I do
not believe, however, that sufficient evidence has been compiled to support
such a conclusion. Rather, the superiority of the investment theory with
respect to warranty content derives, in my view, from the nature of the
determinants of the theories. The determinants of the investment theory
are the costs of warranty coverage and differences in costs between con-
sumers; the determinants of the exploitation theory, the relative bargain-


211. The standard homeowner insurance policy offers coverage of various losses from defective
products, such as explosion or electric shock. INSURANCE INFORMATION INSTITUTE, SAMPLE INSUR-
ANCE POLICIES 14 (1975). 1 am indebted to Richard Epstein for this observation. Of course, most
automobile policies provide coverage of various losses that result from a defective automobile.


212. See pp. 1348-49 supra.
213. See note 207 supra.
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ing position of manufacturers and consumers; and the determinants of the
signal theory, the level of consumer information.


The determinants of the investment theory differ from the others in two
important respects. First, the costs of warranty coverage are more easily
defined and measured than either relative bargaining position or the
quantum of consumer information. As a result, the investment theory's
implications are likely to be both more precise and more readily verified
or refuted. Market share and concentration measures, for example, are too
crude to demonstrate any relationship between bargaining power and
warranty content.21


1 Similarly, although it is admittedly costly for consum-
ers to obtain information about product reliability, it is difficult to judge
how costly it is and what alternative sources of iriformation are available.
The more specific implications of the signal theory thus have no verifiable
basis. The implication that consumers generalize information from a
range of products requires a belief that consumers cannot read individual
product warranties to obtain current and specific information directly.' 1


In addition, the distinction between basic warranty terms that serve a sig-
naling function and exclusions that consumers ignore is arbitrary. Neither
of these implications can be refuted within the terms of the theory itself.
Gerner and Bryant justify several of the implications by comparing the
relative benefits to consumers with the costs to manufacturers of provi-
sions and exclusions. But if the benefits and costs of a provision deter-
mine consumer perceptions of the provision, then the study of benefits and
costs, rather than of perceptions, will provide the most accurate method of
predicting warranty practices. 7


The second important advantage of the determinants of the investment
theory over those of the alternative theories is that aspects of design, man-
ufacture, and use of a product are more likely to be determined by costs
than by relative bargaining position or consumer information. As a conse-
quence, a theory based upon costs allows the immediate comparison of
warranty practices to other production decisions and, thus, is more com-
prehensive than competing theories. It is the generality of costs as the
determinant of warranty content that generates the rich and diverse impli-
cations of the investment theory.


214. See pp. 1322-25 supra (Tables 1-3).
215. See note 58 supra (related criticism of signal theory).
216. Market Signal, supra note 43, at 78-79.
217. The signal theory, in addition, does not provide a comprehensive theory of consumer percep-


tion. For example, the theory offers no insight into the relationship between manufacturer investments
in establishing a reputation or brand name and in offering warranty coverage as signals of product
reliability.
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JAMES ATKINSON, Plaintiff and Appellant,
v.


ELK CORPORATION, Defendant and Respondent.


No. H023589.
Court of Appeal, Sixth District, California.


June 11, 2003.


SUMMARY


A homeowner brought an action against a shingle manufacturer for breach of warranty in violation
of the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.) and for violation of
the Consumers Legal Remedies Act (Civ. Code, § 1750 et seq.). The trial court dismissed the
Consumers Legal Remedies Act cause of action on a motion for summary adjudication. Plaintiff
then moved to amend the complaint to add causes of action for fraud, violation of the Magnuson-
Moss Warranty Federal Trade Commission Improvement Act (15 U.S.C. § 2301 et seq.), and
violation of the Unfair Practices Act (Bus. & Prof. Code, § 17000 et seq.). The trial court denied
the motion to amend the complaint, and, after considering argument but before plaintiff's opening
statement, the court entered a judgment of nonsuit as to the remaining causes of action. (Superior
Court of Santa Cruz County, No. CV137357, Irwin H. Joseph, Commissioner.)


The Court of Appeal reversed and remanded, with instructions to allow plaintiff leave to amend
the complaint. The court held that the trial court erred in granting nonsuit in favor of defendant
on its own motion before plaintiff's opening statement, since plaintiff had not failed to prosecute
diligently, and the complaint was neither fictitious nor a sham. However, the court held that the
error was not reversible, as the complaint would not have survived a motion for nonsuit after
the opening statement. Roof shingles are not consumer goods, and thus plaintiff was not a buyer
of consumer goods within the meaning of the Song-Beverly Consumer Warranty Act. The court
further held that, in light of the policy of liberality in permitting amendments to the complaint at
any stage up to and including trial, the trial court erred in denying plaintiff leave to amend the
complaint to add new causes of action, since defendant could not claim that it would be prejudiced
by the amendment. (Opinion by Elia, J., with Rushing, P. J., and Premo, J., concurring.) *740
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Classified to California Digest of Official Reports


(1)
Dismissal and Nonsuit § 43--Nonsuit and Motion for Entry of Judgment-- Where Nonsuit May
Be Granted.
A motion for nonsuit is a procedural device that allows a defendant to challenge the sufficiency
of the plaintiff's evidence to submit the case to the jury. Because a grant of the motion serves to
take a case from the jury's consideration, courts traditionally have taken a very restrictive view
of the circumstances under which nonsuit is proper. The rule is that a trial court may not grant a
defendant's nonsuit motion if the plaintiff's evidence would support a jury verdict in the plaintiff's
favor. In determining whether the plaintiff's evidence is sufficient, the court may not weigh the
evidence or consider the credibility of witnesses. Instead, the evidence most favorable to the
plaintiff must be accepted as true and conflicting evidence must be disregarded. The motion may
be granted only when disregarding conflicting evidence, giving to the plaintiff's evidence all the
value to which it is legally entitled, and indulging every legitimate inference that may be drawn
from the evidence in the plaintiff's favor, it can be said that there is no evidence to support a jury
verdict in the plaintiff's favor.


(2)
Dismissal and Nonsuit § 45--Nonsuit and Motion for Entry of Judgment-- Hearing and
Determination--Motion Prior to Plaintiff's Opening Statement.
The 1998 amendment of Code Civ. Proc., § 581c, which added the phrase “Only after, and not
before,” changed the statute so that a nonsuit motion may not be made before completion of the
plaintiff's opening statement.


(3a, 3b, 3c, 3d, 3e)
Consumer and Borrower Protection Laws § 27--Consumer Warranty Act (Song-Beverly Act)--
Scope and Exceptions--Roof Shingles as Consumer Goods:Dismissal and Nonsuit § 45--Nonsuit
and Motion for Entry of Judgment--Hearing and Determination--Motion Prior to Plaintiff's
Opening Statement--Court's Own Motion.
In an action by a homeowner against a shingle manufacturer for breach of warranty in violation
of the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court erred
in granting nonsuit in favor of defendant on its own motion before plaintiff's opening statement,
where plaintiff had not failed to prosecute diligently, and the complaint was neither fictitious
nor a sham. However, the error was not reversible, as the complaint would not have survived a
motion for nonsuit after the opening statement. The fact that, under the act, a manufacturer, faced
with defective goods that the buyer *741  cannot reasonably return because of their method of
attachment, has three options from which to choose (repair the goods at the buyer's residence, pick
them up and repair them, or arrange for their transportation to a repair facility) implies that the
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goods are at least removable from their location without causing further damage. Roofing shingles
are not removable. Hence, they are not consumer goods, and plaintiff was not a buyer of consumer
goods within the meaning of the act.


[See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 306 et seq.; West's Key Number
Digest, Consumer Protection  6.]


(4)
Dismissal and Nonsuit § 9--Involuntary Dismissal--Court's Discretionary Power.
In the absence of express statutory authority, a trial court may, under certain circumstances, invoke
its limited, inherent discretionary power to dismiss claims with prejudice. However, this power is
confined to situations in which the plaintiff has failed to prosecute diligently, or the complaint has
been shown to be fictitious or a sham, such that the plaintiff has no valid cause of action.


(5)
Statutes § 21--Construction--Legislative Intent.
Statutory construction is a question of law. The fundamental rule of statutory construction is that
the court should ascertain the intent of the Legislature so as to effectuate the purpose of the law.
However, if the statutory language is clear and unambiguous, there is no need for construction,
nor is it necessary to resort to indicia of the intent of the Legislature.


(6)
Statutes § 48--Construction--Reference to Other Laws--Harmonization of Statutory Scheme.
Statutes should not be construed in isolation. Rather, the courts should construe every statute with
reference to the entire scheme of law of which it is part so that the whole may be harmonized and
retain effectiveness.


(7)
Statutes § 31--Construction--Language--Words and Phrases--Commonsense Interpretation.
In construing statutes, a court should apply reason, practicality, and common sense to the language
at hand. If possible, words should be interpreted to make them workable and reasonable, in accord
with common sense and justice, and to avoid an absurd result.


(8a, 8b)
Pleading § 68--Amendment and Withdrawal--Amendment by Leave of Court--Hearing and
Determination--Existence of Prejudice to Opposing Party.
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In an action by a homeowner against *742  a shingle manufacturer for breach of warranty in
violation of the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court
erred in denying plaintiff's motion to amend the complaint to add causes of action for fraud,
breach of warranty in violation of the Magnuson-Moss Warranty Federal Trade Commission
Improvement Act (15 U.S.C. § 2301 et seq.), and violation of the Unfair Practices Act (Bus. & Prof.
Code, § 17000 et seq.). The better course of action would have been to allow plaintiff to amend
the complaint and then let the parties test its legal sufficiency in other appropriate proceedings.
Defendant could not claim it would be prejudiced by the amendment, and it is an abuse of discretion
to deny leave to amend where the opposing party would not be misled or prejudiced by the
amendment. Further, it is irrelevant that new legal theories are introduced by the amendment as
long as the amendment relates to the same general set of facts.


(9)
Pleading § 67--Amendment and Withdrawal--Amendment by Leave of Court-- Policy of
Liberality--Prejudice to Opposing Party.
Although courts are bound to apply a policy of great liberality in permitting amendments to the
complaint at any stage of the proceedings, up to and including trial, this policy should be applied
only where no prejudice is shown to the adverse party.


COUNSEL
Sharon L. Kinsey; Mazur & Mazur, Janice R. Mazur and William E. Mazur for Plaintiff and
Appellant.
Burton, Volkmann & Schmal and John S. Burton for Defendant and Respondent.


ELIA, J.


James Atkinson (hereinafter Atkinson) appeals from a judgment of nonsuit entered in favor of Elk
Corporation (hereinafter Elk). For the reasons outlined below we will reverse.


Procedural History
Atkinson filed a complaint on December 22, 1999, against Elk and Lyle Thomas doing business
as Pacific Coast Roofing (hereinafter Pacific). The *743  first cause of action alleged breach of
express warranty under the Song-Beverly Consumer Warranty Act (hereinafter Song-Beverly)
(Civ. Code, § 1790 et seq.) against Elk. The second cause of action alleged breach of implied
warranty under Song-Beverly against Elk. The third cause of action alleged violation of the
Consumers Legal Remedies Act (Civ. Code, § 1750 et seq.) against Elk and Pacific. 1


1 Subsequently, Pacific was dismissed from the action on February 2, 2000 and is not a party
to this appeal.
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On April 25, 2001, Atkinson filed a motion to amend the complaint to add two causes of action
under the Magnuson-Moss Warranty-Federal Trade Commission Improvement Act (15 U.S.C. §
2301 et seq.) (hereinafter Magnuson-Moss); a cause of action for fraud; and a cause of action for
violations of the Unfair Practices Act (Bus. & Prof. Code, § 17000 et seq.) At the same time, he
moved to continue the trial.


Shortly thereafter, Elk filed a combined opposition to Atkinson's motion to amend and to continue
the trial. On May 4, 2001, the court denied both of Atkinson's motions.


Between May 4 and May 9, 2001 both parties filed trial briefs and several motions in limine.
Relevant here, Elk's trial brief No. 1 was entitled, “Plaintiff's shingles are not 'consumer goods'
and, therefore, the provisions of the Song-Beverly Consumer Warranty Act are not applicable in
this action.” Additionally, Elk filed trial brief No. 3, which raised the issue of the timeliness of
Atkinson's second cause of action for breach of the implied warranty of merchantability (Civ.
Code, § 1791.1, subd. (c).) Both parties filed opposition to some of the opposing party's motions
in limine.


On May 9, 2001, the trial court heard and ruled on the various pending motions.


After considering the argument of counsel, conducting research and, pursuant to the facts as
stipulated by both Atkinson and Elk, 2  on its own motion, the trial court ruled that Atkinson was
not a buyer of consumer goods within the meaning of Song-Beverly. As such, he did not have
standing to assert his two remaining causes of action, 3  thereby entitling Elk to nonsuit. *744


2 The court asked the parties to enter into a stipulation that Atkinson “entered into an agreement
with Pacific Coast Roofing on August the 15th of 1992, and that a true and correct copy” of
that contract was attached as exhibit A to Elk's various motions.


3 The two remaining causes of action were for breach of express warranty under Song-
Beverly and breach of implied warranty under Song-Beverly. The cause of action under the
Consumers Legal Remedies Act (Civ. Code, § 1750 et seq.) had been dismissed on a motion
for summary adjudication on March 28, 2001.


In addition, the trial court took under submission the issue of whether the second cause of action
for breach of the implied warranty of merchantability was barred by the provisions of Civil Code
section 1791.1, subdivision (c). 4


On May 11, 2001, the trial court found in favor of Elk and issued a ruling that the second cause
of action was time-barred.
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The trial court entered judgment of nonsuit on August 2, 2001.


Atkinson filed a timely notice of appeal.


Atkinson raises four issues on appeal. First, he contends that the trial court erred as a matter of law
when it granted nonsuit to the defendant. Second, the trial court erred in concluding that the second
cause of action for breach of the implied warranty of merchantability was time-barred. Third, the
trial court erred in denying his motion to amend the complaint and continue the trial. Lastly, the
trial court erred in granting Elk's in limine motions numbers four and five to exclude evidence
related to Elk's knowledge of problems with the shingles.


We will set forth the facts of this case to the extent necessary for a resolution of the issues.


Facts 5


As Atkinson concedes, the facts of this case are virtually undisputed. Furthermore, as Elk points
out, they were “the subject of a stipulation before the [trial] court on May 9, 2001.”


5 Since this case was dismissed prior to trial on the court's own motion, the facts are primarily
taken from the parties' trial briefs and in limine motions.


On August 15, 1992, Atkinson contracted with Pacific to reroof his family home. Atkinson chose
Prestique I shingles manufactured by Elk as the roofing material. The brochure in which the
shingles were advertised *745  contained the following language: “When you upgrade to Prestique
I High Definition, you get the protection and durability to match the beauty. Elk's 30-year limited
warranty covers both labor and shingles, plus you get a 5-year limited wind warranty.” The last
page of the brochure contained a comparison chart of Elk products, including the applicable limited
warranties. The warranty for the Prestique I shingles stated that it was “30 years: Material/Labor:
5 years: Wind.” The brochure, however, did not contain any disclaimers or other limitations and
Atkinson did not see or receive any other warranty. When Atkinson went to the building supply
facility where the shingles were purchased, there was no other limited warranty on display, nor
was he given one. 6


6 It appears that Elk provides another limited written warranty, with prorated settlement in the
case of a manufacturing defect. The written warranty is limited to replacement materials and
actual replacement, but does not apply to any tear off of the failed material.


Based on the written warranty he saw in the brochure, Atkinson instructed Pacific to use Elk
Prestique I shingles to reroof his home. Atkinson paid Pacific $7,400 for the reroofing work.
Included in that price was the cost of the shingles. 7
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7 The contract did not break out the costs of materials or the costs for labor.


In January 1998, while cleaning the gutters in his roof, Atkinson noticed cracks in many of shingles.
Immediately, he contacted Pacific. Pacific contacted Elk.


In February 1998, Elk telephoned Atkinson requesting a copy of the contract between Atkinson
and Pacific. Atkinson faxed the contract that same day.


In March 1998, Brian Woods from Elk called Atkinson to set up an appointment to visit Atkinson's
home in order to take a sample of the damaged shingles to be tested and evaluated by Elk. The
analysis conducted by Elk revealed that the shingles were defective and had to be replaced.


In April 1998, Atkinson received a letter and check from Elk for $2,949.79. Atkinson called Elk
and spoke to Kim Gutierrez. He asked Ms. Gutierrez to explain how Elk arrived at that number.


In May 1998, Atkinson received a letter from Ms. Gutierrez explaining that the $2,949.79 was a
prorated amount for materials and labor for the shingles applied to his roof in 1992. *746


Atkinson did not respond to Ms. Gutierrez's letter until November 18, 1998. 8  He wrote to Ms.
Gutierrez to dispute the settlement amount and return the check. He explained that the settlement
amount did not cover the actual cost of material and labor in his geographic area.


8 It appears that Atkinson's wife was ill with cancer and Atkinson was preoccupied from May
to November.


Ms. Gutierrez responded on December 3, 1998. Included in her letter was the original check that
Atkinson had returned and a copy of a lengthy one-page document entitled “Limited Warranty.”
Atkinson had never seen this “Limited Warranty” before.


Between December 1998 and April 1999, Atkinson sought the aid of a consumer legal advocate
from a local television station to help his efforts to resolve this matter with Elk.


On April 1, 1999, Atkinson left a message for Linda Frazier, an Elk field service representative.
On April 2, 1999, Bonnie Dlabaj, an Elk technical administrative assistant, telephoned Atkinson
and informed him that Ms. Frazier was out and that the case was closed. Atkinson asked that Ms.
Frazier call him the following Monday.


On April 5, 1999, Ms. Frazier called to say she would reevaluate the settlement. She asked
Atkinson to obtain three bids to reroof his home. She asked that the bids be broken down to include
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the individual costs for tear off, materials and labor. Also, she requested that the roofers not be
allowed to see the roof before they bid. Atkinson obtained three bids as requested.


On July 21, 1999, Atkinson sent a letter to Ms. Frazier with the three bids, which ranged from a
low bid of $6,480 to a high bid of $7,350.


On August 16, 1999, Atkinson received a letter from Ms. Frazier offering the same refund as
before, $2,949.79. Ms. Frazier stated that according to the terms of the Limited Warranty, Atkinson
was not entitled to the cost associated with tear off of the defective shingles, flashings, nails, stucco
work, or any other related costs of replacing the shingles.


This litigation ensued.


Discussion


Nonsuit
Atkinson argues that the trial court erred as a matter of law when it granted nonsuit to the defendant.
*747


(1) “A motion for nonsuit is a procedural device which allows a defendant to challenge the
sufficiency of plaintiff's evidence to submit the case to the jury. [Citation.] Because a grant of the
motion serves to take a case from the jury's consideration, courts traditionally have taken a very
restrictive view of the circumstances under which nonsuit is proper. The rule is that a trial court
may not grant a defendant's motion for nonsuit if plaintiff's evidence would support a jury verdict
in plaintiff's favor.” (Campbell v. General Motors Corp. (1982) 32 Cal.3d 112, 117-118 [184
Cal.Rptr. 891, 649 P.2d 224, 35 A.L.R.4th 1036].) “In determining whether plaintiff's evidence is
sufficient, the court may not weigh the evidence or consider the credibility of witnesses. Instead,
the evidence most favorable to plaintiff must be accepted as true and conflicting evidence must
be disregarded.” (Id. at p. 118.) “A nonsuit in a jury case or a directed verdict may be granted
only when disregarding conflicting evidence, giving to the plaintiffs' evidence all the value to
which it is legally entitled, and indulging every legitimate inference which may be drawn from
the evidence in plaintiffs' favor, it can be said that there is no evidence to support a jury verdict
in their favor.” (Elmore v. American Motors Corp. (1969) 70 Cal.2d 578, 583 [75 Cal.Rptr. 652,
451 P.2d 84, 33 A.L.R.3d 406].)


Initially, we note that in 1998, Code of Civil Procedure 9  section 581c was amended by
the Legislature. Formerly, section 581c stated: “After the plaintiff has completed his opening
statement, or the presentation of his evidence in a trial by jury, the defendant, without waiving
his right to offer evidence in the event the motion is not granted, may move for a judgment of
nonsuit....” (Stats. 1961, ch. 692, § 1, p. 1927.)
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9 All further statutory references are to Code of Civil Procedure unless otherwise noted.


Currently, section 581c states: “Only after, and not before, the plaintiff has completed his or her
opening statement, or after the presentation of his or her evidence in a trial by jury, the defendant,
without waiving his or her right to offer evidence in the event the motion is not granted, may move
for judgment of nonsuit....”


In light of the change in the language of section 581c we asked for supplemental briefing on the
issue of the propriety of granting a nonsuit before plaintiff had made an opening statement.


(2) Atkinson asserts that the passage of Senate Bill No. 1556 (1997-1998 Reg. Sess.), which
amended section 581c “changed the Code so that a motion for nonsuit may not be made before
completion of the plaintiff's opening statement, and specified the intent of the Legislature in this
regard.” We agree. *748


However, our review of the record reveals that nonsuit was granted on the court's own motion. 10


Here, the court listened to the argument of counsel, conducted independent research, and asked
for a stipulation that Atkinson had entered into a contract with Pacific; and that a true and correct
copy of that contract was attached as Exhibit A to various pleadings submitted to the court by
respondent. When the parties entered into the stipulation the court ruled as follows: “I was very
troubled by what was Trial Brief Number 1, as I said; and we discussed it earlier. And that is the
issue of consumer goods and whether this case qualifies under Song-Beverly. And so, as a process,
I went to [Civil Code section] 1791 and read that a few times. I went to Magnuson-Moss and read
that a couple of times. I looked at the contract that has just been stipulated as being the correct
contract between the plaintiff and the roofing company, Pacific Coast Roofing. [¶] And the court
finds as follows: That under these circumstances, Mr. James Atkinson does not qualify as a buyer
or retail buyer under 1791(b). 1791(b) provides that a buyer or retail buyer means any individual
who buys consumer goods from a person engaged in the business of manufacturing or distributing
or selling consumer good[s] at retail.... The Court finds that Mr. Atkinson didn't buy consumer
goods; that Pacific Coast Roofing bought consumer goods based on the contract and the offers of
proof that have been made thusfar this morning.”


10 By way of supplemental briefing, respondent argues, “[i]t is clear from the record on appeal
that both parties stipulated that the Trial Court rule in limine on Respondent's motion for
nonsuit based on facts set forth in Respondent's Trial Brief No.1, and addendum to Trial Brief
No. 3, prior to impaneling of the jury, opening statements, or Atkinson's presentation of the
evidence. The Judgment on Nonsuit, which bears the signature of Atkinson's counsel, ... ,
states in relevant part as follows: 'Rather than to require the impaneling of a jury, opening
statements and plaintiff's evidence, the parties stipulated that the Court rule in limine on
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defendant's motion for non-suit based upon the matters contained in defendant's Trial Brief
No. 1 and Addendum to Trial Brief No. 3....' ” We can find nothing in the record to indicate
that before the court granted nonsuit Atkinson had stipulated to anything other than that he
entered into a contract with Pacific to reroof his house.


(3a) We find that the grant of nonsuit in favor of respondent on the court's own motion was
irregular. 11  ( 4) “In the absence of express statutory authority, a trial court may, under certain
circumstances, invoke its limited, inherent discretionary power to dismiss claims with prejudice.
*749  [Citations.]” (Lyons v. Wickhorst (1986) 42 Cal.3d 911, 915 [231 Cal.Rptr. 738, 727 P.2d
1019]; see also § 581, subd. (m) [The provisions of § 581 shall not be deemed to be an exclusive
enumeration of the court's power to dismiss an action or dismiss a complaint as to a defendant].)
However, the power of the court to dismiss actions with prejudice “has in the past been confined
to two types of situations: (1) the plaintiff has failed to prosecute diligently (Romero v. Snyder
(1914) 167 Cal. 216 [138 P. 1002].); or (2) the complaint has been shown to be 'fictitious or sham'
such that the plaintiff has no valid cause of action (Cunha v. Anglo California Nat. Bank (1939) 34
Cal.App.2d 383, 388 [93 P.2d 572]).” (Lyons v. Wickhorst, supra, 42 Cal.3d at p. 915, fn. omitted.)


11 We note that the author of Senate Bill No. 1556 asserted that amendment to section 581c
was needed because “[c]ase law does not presently forbid a motion for non-suit prior to the
opening statement. A motion for non-suit after an opening statement is logical because a
plaintiff in an opening statement must state that the evidence will prove every element of the
particular case at bar. If the plaintiff doesn't promise the jury evidence of every element of
the case, then it's logical and sensible for the defendant to make the motion, and for the court
to grant it. A motion for non-suit prior to the opening statement, however, is nonsensical and
wasteful of court time for all concerned.” (Sen. Quentin L. Kopp, sponsor of Sen. Bill No.
1556 (1997-1998 Reg. Sess.), letter to Governor, July 15, 1998.)
However, we can see no greater waste of court time than to require that a jury be impaneled
and plaintiff make an opening statement, before the court could rule as a matter of law that
Atkinson was not a retail buyer within the meaning of Song-Beverly.


(3b) Neither of those situations is present here. However, we will not reverse for this irregular
procedure unless we find that Atkinson was prejudiced. (Ford v. Evans (1938) 29 Cal.App.2d 623,
625 [85 P.2d 214]; Cal. Const., art. VI, § 13 [“No judgment shall be set aside ... for any error as to
any matter of procedure, unless, after an examination of the entire cause, including the evidence,
the court shall be of the opinion that the error complained of has resulted in a miscarriage of
justice”].)


Accordingly, we turn to the issue of whether Atkinson would have survived a motion for nonsuit
after an opening statement.
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In order for Atkinson to prevail in an action under Song-Beverly, he must be a “buyer of consumer
goods.” (Civ. Code, § 1794, subd. (a).) Accordingly, we must make a two-part inquiry. First, is
Atkinson a “buyer” of consumer goods? Second, are roof shingles consumer goods within the
meaning of Song-Beverly?


Civil Code section 1791 provides definitions pertinent to Song Beverly. Subdivision (b) defines
“buyer” or “retail buyer” as “any individual who buys consumer goods from a person engaged
in the business of manufacturing, distributing, or selling consumer goods at retail.” (Civ. Code,
§ 1791, subd. (b).)


Atkinson points out that there are no California cases interpreting this term or definition as used
in Song-Beverly.


(5) Thus, we begin with the well-established principle that statutory construction is a question of
law. ( *750  National R.V., Inc. v. Foreman (1995) 34 Cal.App.4th 1072, 1077 [40 Cal.Rptr.2d
672].) “The fundamental rule of statutory construction is that the court should ascertain the intent
of the Legislature so as to effectuate the purpose of the law. [Citations.]” (Select Base Materials
v. Board of Equal. (1959) 51 Cal.2d 640, 645 [335 P.2d 672].)


However, if the statutory language “is clear and unambiguous there is no need for construction,
nor is it necessary to resort to indicia of the intent of the Legislature ....” (Lungren v. Deukmejian
(1988) 45 Cal.3d 727, 735 [248 Cal.Rptr. 115, 755 P.2d 299].)


As noted above, a “buyer” or “retail buyer” is an “individual who buys consumer goods from
a person engaged in the business of manufacturing, distributing, or selling consumer goods at
retail.” (Civ. Code, § 1791, subd. (b).)


Black's Law Dictionary (7th ed. 1999) at page 1317 defines retail as “[t]he sale of goods or
commodities to ultimate consumers, as opposed to the sale for further distribution or processing.”
Furthermore, Merriam-Webster's Collegiate Dictionary (10th ed. 1999) at page 999 defines retail
as “to sell in small quantities directly to the ultimate consumer.”


Elk does not sell its products directly to the public. Elk sells its product to retail sellers, or
contractors who then use the products, along with other products, to fulfill roofing or reroofing
contracts. Thus, unless Pacific is a retail seller within the meaning of Song Beverly, Atkinson is
not a buyer.


“Retail seller,” “seller,” or “retailer” means “any individual, partnership, corporation, association,
or other legal relationship that engages in the business of selling or leasing consumer goods to
retail buyers.” (Civ. Code, § 1791, subd. (l).)
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Atkinson argues that “application of the well-established rules of statutory construction lead to the
inevitable conclusion that ... [Pacific] is a 'seller' within the meaning of [Civil Code] section 1791.”


Elk asserts, “Pacific, as a roofer, does not sell shingles as its 'product.' Instead, the product a roofing
contractor 'sells' is a roofing system, of which the shingles, just like the sheet metal flashing, roof
gutters, plywood sheathing and felt underlayment, are but one component.”


In the context of Song-Beverly it is not clear if this distinction is dispositive. The Legislative
history of Senate Bill No. 272 (1970 Reg. Sess.), the *751  bill that introduced Song-Beverly,
indicates that Alfred H. Song, one of the sponsors of Song-Beverly, considered the distinction. In
a letter to then Governor Ronald Reagan, Senator Song wrote as follows: “First, the bill deals only
with the retail sale of 'consumer goods', a term which is rather narrowly defined. Non-retail sales
of consumer goods, retail sales of non-consumer goods, and all non-retail commercial transactions
will continue to be regulated by the Commercial Code and would not be affected by SB 272.” (Sen.
Song, sponsor of Sen. Bill No. 272 (1970 Reg. Sess.), letter to Governor, Aug. 24, 1970.)


Furthermore, in reply to a concern expressed by the executive secretary of California Council of
Airconditioning and Refrigeration Contractors' Associations, Senator Song wrote the following:
“While there may be some borderline cases, my bill applies to situations in which a consumer
purchases a product from a retail seller.... This bill, unlike our SB1166 of last year, does not involve
relationships between contractors, subcontractors, etc.” (Sen. Song, sponsor of Sen. Bill No. 272
(1970 Reg. Sess.), letter to Henry B. Ely, California Council of Airconditioning and Refrigeration
Contractors Associations.)


However, when Senate Bill No. 272 was finally chaptered no distinction was made between
contractors and “retail sellers.” (Stats. 1970, ch. 1333, § 1, pp. 2478-2479.) As we have no way of
knowing why this happened, or what Senator Song meant when he wrote that Senate Bill No. 272
did not involve relationships between contractors, subcontrators, etc., we believe that the more
sound result is to find that Pacific is a retail seller within the meaning of Song-Beverly. 12


12 Assuming, without deciding at this point that roof shingles are consumer goods, we can
envision two different scenarios. One, the situation we have in this case, the roofer buys
the tiles from the manufacturer and installs the tiles as part of a reroofing contract. Two,
the homeowner buys the roof shingles from a local home improvement store and then pays
the roofer to install the shingles. Were we to hold that the roofer is not a retail seller we
would have an absurd result. Under scenario one, the homeowner has no recourse against
the manufacturer under Song-Beverly. Under scenario two, he does.
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(3c) Accordingly, we turn to the issue of whether roof shingles are consumer goods within the
meaning of Song-Beverly.


“ 'Consumer goods' means any new product or part thereof that is used, bought, leased for use
primarily for personal, family, or household purposes, except for clothing and consumables.” (Civ.
Code, § 1791, subd. (a).)


Elk concedes that “[t]he definition of 'consumer goods' found in Civil Code Section 1791[,
subdivision] (a), is admittedly broad,” but asserts that *752  “the definition clearly encompasses
new products bought primarily for household purposes.”


Elk asserts “that the only reasonable interpretation of the definition” of the term “household
purposes” “include[s] such things as home appliances, furniture [,] other things used by the
individual in the home.” Further, he asserts, “building materials obtained and used in the complete
re-roofing of a home by a roofing contractor as an addition to the realty clearly were not
contemplated to be included in the definition.”


Elk urges this court to follow two cases from other states that have found that building materials
are not consumer goods used for household purposes.


In Potomac Plaza Terraces, Inc. v. QSC Products, Inc. (D.C. Cir. 1994) 868 F.Supp. 346
(hereinafter Potomac), the plaintiff, a housing corporation, alleged among other things that the
defendant had breached an implied warranty of merchantability. The action was based upon
the failure of two roofing systems that used a polyurethane coating manufactured by QSC. 13


Plaintiff argued that defendant's product was a consumer good. The court disagreed. The court
noted that consumer goods consist of products used or bought for use primarily for personal,
family, or household purposes. District of Columbia courts had not specifically defined “household
purposes.” However, because elsewhere in the District of Columbia Code “household goods” were
defined to include furniture, furnishings and personal effects used by the depositor in the dwelling,
the court concluded that roofing materials were not furniture, furnishings or personal effects, and
thus not consumer goods. (Id., at p. 351.)


13 The plaintiff alleged that the roofs began leaking water after only three years, and that the
coatings on both roofs deteriorated, cracked, and failed to provide the protection described
in QSC's data sheet. (Potomac, supra, 868 F.Supp. at p. 349.)


Similarly, in Tambur's, Inc. v. Hiltner (1997) 55 Ohio App.2d 90 [379 N.E. 2d 231] (hereinafter
Tambur's), the Ohio Sixth District Court of Appeal was required to decide whether aluminum
siding fell within the requirements of an Ohio statute regulating homes sales practices. The court
concluded that the aluminum siding was not purchased primarily for personal, family or household
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purposes. It was a building material, which, like a new roof or window sash, becomes part of the
realty (a fixture) (Id. at p. 234.)


Elk asserts that both these cases are illustrative of the analysis this court should apply to find that
the roofing shingles sold by them are not consumer goods.


Atkinson argues that Potomac is inapposite because the provision of the District of Columbia
Code upon which the court relied has no parallel in *753  California law. Furthermore, the Ohio
Second District Court of Appeal has declined to follow Tambur's reasoning as applied to roofing
materials. 14


14 In R. Bauer & Sons Roofing v. Kinderman (1992) 83 Ohio App.3d 53 [613 N.E.2d 1083]
(hereinafter Bauer), the Ohio Second District Court of Appeal noted that the Ohio statute
that regulated home solicitation sales defined consumer goods as goods purchased, leased, or
rented primarily for personal, family, or household purposes without further amplification.
The definition, however, excluded a specific list of things from that definition. Thus, the
court concluded that had the Legislature wished to exclude from the definition those types
of goods that required installation or became affixed to the consumer's household, it would
have done so within the enumerated exceptions. (Bauer, supra, 613 N.E.2d 1083, 1087.)


Contrary to Atkinson's assertion, California's Uniform Commercial Code section 7209,
subdivision (3)(b) states in pertinent part: “ 'Household goods' means furniture, furnishings and
personal effects used by the depositor in a dwelling.” We are not convinced, however, that equating
“household purposes” with “household goods” disposes of the issue in this case.


Our colleagues in the Fourth District Court of Appeal were faced with a similar challenge in regard
to whether Song-Beverly applied to a motor home coach. We quote from their extensive analysis
of the history of Civil Code section 1791.


“Under the [Song-Beverly] Act, as originally enacted in 1970, 'consumer goods' were defined as
'any motor vehicle, machine, appliance, or like product that is used or bought for use primarily
for personal, family, or household purposes.' (Stats. 1970, ch. 1333, § 1, p. 2478.) This definition
appeared in section 1791, subdivision (a).


“In 1971, the Legislature amended section 1791, subdivision (a), to read: ' ”Consumer goods“
means any new mobilehome, motor vehicle, machine, appliance, like product, or part thereof that
is used or bought for use primarily for personal, family or household purposes. ”Consumer goods“
also means any new good or product, except for soft goods and consumables, the retail sale of
which is accompanied by an express warranty to the retail buyer thereof and such product is used
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or bought for use primarily for personal, family, or household purposes....' (Stats. 1971, ch. 1523,
§ 2, p. 3001.)


“In 1978, the Legislature amended section 1791, subdivision (a), to read: ' ”Consumer goods“
means any new product or part thereof that is used or bought for use primarily for personal,
family, or household purposes, except for clothing and consumables.' (Stats. 1978, ch. 991, § 1,
p. 3058.)” (National R.V., Inc. v. Foreman, supra, 34 Cal.App.4th 1072, 1082, fn. 11 (hereinafter
National).) *754


The National court concluded, “[t]he 1978 amendment to section 1791, subdivision (a), served
to enlarge the definition of 'consumer goods' from an exclusive list of specific products and their
like to an all-inclusive list, including 'any new product ... except clothing and consumables.' (Stats.
1978, ch. 991, § 1, p. 3058.) This expansion of the definition of 'consumer goods' is reflected in the
following legislative committee analysis of the bill that carried the amendment (Assem. Bill No.
3374): 'The products that fall under the regulations of the Song-Beverly Act are those products
defined as ”consumer goods.“ The present definition is restricted to predominantly mechanical
type products and excludes such goods as furniture, phonograph records, tapes, picture frames
and drapes. Due to the manner in which clothing and consumables are handled, it makes some
sense to exempt such goods. Beyond that, the question must be raised as to why any good should
be excluded; should not all products sold be required to perform in the manner intended? The
definition of ”consumer goods“ proposed by this piece of legislation would include all goods
except clothing and consumables.' (Assem. Com. on Labor, Employment & Consumer Affairs,
Analysis of Assem. Bill No. 3374 (1977-1978 Reg. Sess.) p. 2, italics in original.) 'Statements
in legislative committee reports concerning the statutory objects and purposes which are in
accord with a reasonable interpretation of the statute are legitimate aids in determining legislative
intent.' (Southern Cal. Gas Co. v. Public Utilities Com. (1979) 24 Cal.3d 653, 659 [156 Cal.Rptr.
733, 596 P.2d 1149].)” (National, supra, 34 Cal.App.4th at p.1082-1083.)


Atkinson argues, “ '[i]n enacting the Song-Beverly Act and amending it over the years, the
Legislature's intent was to eliminate misleading ”sales gimmicks,“ and to ameliorate consumer
frustration caused by inability to obtain promised repair services. The Song-Beverly Act ”is
manifestly a remedial measure, intended for the protection of the consumer; it should be given
a construction calculated to brings its benefits into action.“ [Citations.]' (Reveles v. Toyota by
the Bay (1997) 57 Cal.App.4th 1139, 1157-1158 [67 Cal.Rptr.2d 543, 82 A.L.R.5th 781].) 'If a
manufacturer elects to provide an express warranty for consumer goods... , the Act protects buyers
in a number of ways.' (Jensen v. BMW of North America, Inc. (1995) 35 Cal.App.4th 112, 121 [41
Cal.Rptr.2d 295].)” (Boldface added.)


We agree that Song-Beverly “should be given a construction calculated to bring its benefits into
action.” (Reveles v. Toyota by the Bay, supra, 57 Cal.App.4th at p. 1158, disapproved on other
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grounds in Snukal v. Flightways Mfg., Inc. (2000) 23 Cal.4th 754 [98 Cal.Rptr.2d 1, 3 P.3d 286].)
(6) However, we are mindful that we do not construe statutes in isolation. Rather, we “should
construe every statute with reference to the entire scheme of law of which it is part so that the
whole may be harmonized and *755  retain effectiveness.” (Clean Air Constituency v. California
State Air Resources Bd. (1974) 11 Cal.3d 801, 814 [114 Cal.Rptr. 577, 523 P.2d 617].)


(3d) Elk argues that a reading of Song-Beverly demonstrates that the “statute simply does not
contemplate building materials, such as roofing shingles, in the context of a completed product,
such as a roofing system, under the facts and circumstances of this case. [A] reading of Song-
Beverly as a whole and the remedy portions in particular demonstrate that the roofing shingles at
issue here simply do not fit into the scheme contemplated by the legislature when it enacted this
consumer protection statute.”


We find merit in Elk's argument. Civil Code section 1793.2 provides in pertinent part: “(a) Every
manufacturer of consumer goods sold in this state and for which the manufacturer has made an
express warranty shall: [¶] (1)(A) Maintain in this state sufficient service and repair facilities
reasonably close to all areas where its consumer goods are sold to carry out the terms of those
warranties or designate and authorize in this state as service and repair facilities independent repair
or service facilities reasonably close to all areas where its consumer goods are sold to carry out the
terms of the warranties. [¶] (B) As a means of complying with this paragraph, a manufacturer may
enter into warranty service contracts with independent service and repair facilities. The warranty
service contracts may provide for a fixed schedule of rates to be charged for warranty service or
warranty repair work. However, the rates fixed by those contracts shall be in conformity with the
requirements of subdivision (c) of Section 1793.3. The rates established pursuant to subdivision
(c) of Section 1793.3, between the manufacturer and the independent service and repair facility,
shall not preclude a good faith discount which is reasonably related to reduced credit and general
overhead cost factors arising from the manufacturer's payment of warranty charges direct to the
independent service and repair facility. The warranty service contracts authorized by this paragraph
shall not be executed to cover a period of time in excess of one year, and may be renewed only by a
separate, new contract or letter of agreement between the manufacturer and the independent service
and repair facility. [¶] (2) In the event of a failure to comply with paragraph (1) of this subdivision,
be subject to Section 1793.5. 15  [¶] (3) Make available to authorized service and repair facilities
sufficient service literature and replacement parts to effect repairs during the *756  express
warranty period. [¶] (b) Where those service and repair facilities are maintained in this state and
service or repair of the goods is necessary because they do not conform with the applicable express
warranties, service and repair shall be commenced within a reasonable time by the manufacturer
or its representative in this state. Unless the buyer agrees in writing to the contrary, the goods
shall be serviced or repaired so as to conform to the applicable warranties within 30 days. Delay
caused by conditions beyond the control of the manufacturer or his representatives shall serve to
extend this 30-day requirement. Where delay arises, conforming goods shall be tendered as soon
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as possible following termination of the condition giving rise to the delay. [¶] (c) The buyer shall
deliver nonconforming goods to the manufacturer's service and repair facility within this state,
unless, due to reasons of size and weight, or method of attachment, or method of installation,
or nature of the nonconformity, delivery cannot reasonably be accomplished. If the buyer cannot
return the nonconforming goods for any of these reasons, he or she shall notify the manufacturer
or its nearest service and repair facility within the state. Written notice of nonconformity to the
manufacturer or its service and repair facility shall constitute return of the goods for purposes of
this section. Upon receipt of that notice of nonconformity, the manufacturer shall, at its option,
service or repair the goods at the buyer's residence, or pick up the goods for service and repair,
or arrange for transporting the goods to its service and repair facility. All reasonable costs of
transporting the goods when a buyer cannot return them for any of the above reasons shall be at the
manufacturer's expense. The reasonable costs of transporting nonconforming goods after delivery
to the service and repair facility until return of the goods to the buyer shall be at the manufacturer's
expense. [¶] (d)(1) Except as provided in paragraph (2), if the manufacturer or its representative
in this state does not service or repair the goods to conform to the applicable express warranties
after a reasonable number of attempts, the manufacturer shall either replace the goods or reimburse
the buyer in an amount equal to the purchase price paid by the buyer, less that amount directly
attributable to use by the buyer prior to the discovery of the nonconformity.”


Thus, if the goods cannot be returned to the manufacturer because of the method of attachment, the
manufacturer has three options. The goods can be serviced or repaired at the buyer's residence, or
they can be picked up for *757  service and repair, or the manufacturer can arrange for transporting
the goods to its service and repair facility.


(7) Our final step in statutory construction “ 'is to apply reason, practicality and common sense
to the language at hand. If possible, the words should be interpreted to make them workable and
reasonable [citations], in accord with common sense and justice, and to avoid an absurd result
[citations].' [Citation]” (Jensen v. BMW of North America, Inc., supra, 35 Cal.App.4th 112, at p.
123.)


(3e) The fact that the manufacturer has three options from which he may choose implies that
the goods are at least removable from their location without causing further damage. Roofing
shingles that are attached to the roof of a structure are not removable, inasmuch as their removal
from the roof would cause more damage to them and possibly the roof. Furthermore, we doubt
whether roofing shingles can be “serviced” or “repaired” without impairing the visual appeal of
the shingles, something that would leave them defective. 16


16 We believe that the purpose of roof shingles is not only to keep out the weather, but also
make a house visually appealing.
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Accordingly, we hold that roof shingles are not consumer goods. 17  Thus, Atkinson was not a
buyer of consumer goods within the meaning of Song-Beverly. 18  Consequently, Atkinson would
not have withstood a motion for nonsuit after opening statement as to the Song-Beverly causes
of action. *758  Therefore, he cannot show that he was prejudiced by the grant of nonsuit on the
court's own motion.


17 We are sympathetic to Atkinson's cause and believe that his case is of the type that Song-
Beverly was designed to cover. That being said, however, building materials do not appear
to fit within the Song-Beverly statutory scheme. Thus, we urge the Legislature to directly
address the issue of whether building materials that are incorporated into realty are consumer
goods within the meaning of Song-Beverly.


18 Atkinson argues that roof shingles are consumer goods within the meaning of Magnuson-
Moss. Magnuson-Moss defines a “consumer product” as “any tangible personal property
which is distributed in commerce and which is normally used for personal, family, or
household purposes (including any such property intended to be attached to or installed in
any real property without regard to whether it is so attached or installed.)” (15 U.S.C. §
2301(1).)
Magnuson-Moss is interpreted in 16 Code of Federal Regulations part 700.1 (2003), which
provides in pertinent part: “(a) The Act applies to written warranties on tangible personal
property which is normally used for personal, family, or household purposes. This definition
includes property which is intended to be attached to or installed in any real property without
regard to whether it is so attached or installed. This means that a product is a 'consumer
product' if the use of that type of product is not uncommon. The percentage of sales or the use
to which a product is put by any individual buyer is not determinative. For example, products
such as automobiles and typewriters which are used for both personal and commercial
purposes come within the definition of consumer product. Where it is unclear whether a
particular product is covered under the definition of consumer product, any ambiguity will
be resolved in favor of coverage. [¶] ... [¶] (c) The definition of 'Consumer product' limits
the applicability of the Act to personal property, 'including any such property intended to
be attached to or installed in any real property without regard to whether it is so attached
or installed.' This provision brings under the Act separate items of equipment attached to
real property, such as air conditioners, furnaces, and water heaters. [¶] (d) The coverage
of separate items of equipment attached to real property includes, but is not limited to,
appliances and other thermal, mechanical, and electrical equipment. (It does not extend to
the wiring, plumbing, ducts, and other items which are integral component parts of the
structure.) State law would classify many such products as fixtures to, and therefore a
part of, realty. The statutory definition is designed to bring such products under the Act
regardless of whether they may be considered fixtures under state law. [¶] (e) The coverage
of building materials which are not separate items of equipment is based on the nature of
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the purchase transaction. An analysis of the transaction will determine whether the goods
are real or personal property. The numerous products which go into the construction of a
consumer dwelling are all consumer products when sold 'over the counter,' as by hardware
and building supply retailers. This is also true where a consumer contracts for the purchase
of such materials in connection with the improvement, repair, or modification of a home
(for example, paneling, dropped ceilings, siding, roofing, storm windows, remodeling).
However, where such products are at the time of sale integrated into the structure of a
dwelling they are not consumer products as they cannot be practically distinguished from
realty. Thus, for example, the beams, wallboard, wiring, plumbing, windows, roofing, and
other structural components of a dwelling are not consumer products when they are sold as
part of real estate covered by a written warranty. [¶] (f) In the case where a consumer contracts
with a builder to construct a home, a substantial addition to a home, or other realty (such as
a garage or an inground swimming pool) the building materials to be used are not consumer
products. Although the materials are separately identifiable at the time the contract is made,
it is the intention of the parties to contract for the construction of realty which will integrate
the component materials. Of course, as noted above, any separate items of equipment to be
attached to such realty are consumer products under the Act.”
Title 15 United States Code section 2304 states in pertinent part: “(a) (4) if the product
(or component part thereof) contains a defect or malfunction after a reasonable number of
attempts by the warrantor to remedy defects or malfunctions in such product, such warrantor
must permit the consumer to elect either a refund for, or replacement without charge of, such
product or part (as the case may be).... [¶] (b) ... [¶] ... (2) ... [A] warrantor may require, as
a condition to replacement of, or refund for, any consumer product under subsection (a) of
this section, that such consumer product shall be made available to the warrantor free and
clear of liens and other encumbrances, except as otherwise provided by rule or order of the
Commission in cases in which such a requirement would not be practicable.”
We do not disagree that under certain circumstances roof shingles are consumer products
under Magnuson-Moss. However, unlike Song-Beverly, Magnuson-Moss is silent on the
requirements it imposes on the warrantor with regard to how the warrantor must act when a
consumer cannot return defective goods to the warrantor.
Thus, the way in which a manufacturer can fulfill its obligation under Magnuson-Moss is
not the same as under Song-Beverly.


Since we have concluded that Atkinson was not a buyer of consumer goods within the meaning
of Song-Beverly we need not address Atkinson's second and fourth contentions as they directly
relate to actions under Song-Beverly. *759


The Trial Court Erred in Denying Atkinson's Motion
to Amend the Complaint and Continue Trial 19
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As noted above Atkinson filed his complaint on September 22, 1999. Subsequently, the trial court
scheduled the matter for trial to commence on May 7, 2001.


19 Since we have determined that Atkinson did not have any causes of action under Song-
Beverly, we only address the issue of whether the trial court erred in denying him leave to
amend to state causes of action under Magnuson-Moss, for common law fraud, and violation
of the Unfair Practices Act.


On March 28, 2001, the trial court granted Elk's motion for summary adjudication as to the third
cause of action in the complaint for violation of the Consumer Legal Remedies Act. The court ruled
that Elk had made no promise that the shingles would be free of defects. Instead, Elk promised only
to accept responsibility under the terms of its written 30-year limited warranty if defects occurred
in its product.


On April 25, 2001, Atkinson brought an ex parte motion for an order shortening time to file a
first amended complaint, and to continue trial. Atkinson sought to amend the complaint by adding
four new causes of action: proposed third and fourth causes of action alleging breach of written
warranty and breach of implied warranty under Magnuson-Moss (15 U.S.C. § 2301 et seq.); a
proposed fifth cause of action alleging fraud by concealment and intentional misrepresentation;
and a proposed sixth cause of action based upon an alleged violation of the Unfair Practices Act.
(Bus. & Prof. Code, § 17000 et seq.)


The trial court set the hearing for May 4, 2001, the Friday prior to the Monday, May 7 trial date.
Elk opposed the motion to amend and continue the trial.


On May 4, 2001 the trial court heard and denied Atkinson's motions.


(8a) Atkinson argues that the trial court erred in denying his motion to amend the complaint and
continue the trial.


When a trial court denies leave to amend, the decision has been upheld on grounds such as the
fact that the amendment contained objectionable subject matter or because of the conduct of the
moving party or belated presentation of the amendment. (See Dos Pueblos Ranch & Imp. Co. v.
Ellis (1937) 8 Cal.2d 617, 622 [67 P.2d 340]; Ross v. McDougal (1939) 31 Cal.App.2d 114, 121
[87 P.2d 709].) *760


Section 473, subdivision (a)(1) states in pertinent part: “[t]he court may ... , in its discretion after
notice to the adverse party, allow, upon any terms as may be just, an amendment to any pleading or
proceeding in other particulars ....” “This statutory provision giving the courts the power to permit
amendments in furtherance of justice has received a very liberal interpretation by the courts of
this state. [Citations.]” (Klopstock v. Superior Court (1941) 17 Cal.2d 13, 19 [108 P.2d 906, 135
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A.L.R. 318].) “This position is clearly in accord with the modern theories of code pleading, which
would permit amendment in the discretion of the court unless an attempt is made to present an
entirely different set of facts by way of the amendment. [Citation.]” (Ibid.)


Elk asserts that by attempting to amend the complaint to allege causes of action under Magnuson-
Moss, causes of action for common law fraud and misrepresentation, and unfair business practices,
Atkinson “was simply trying to circumvent the trial court's clear ruling” on summary adjudication
that as a matter of law there had been no misrepresentations by Elk that its roof shingles were
defect free. “Further, the 'new' causes of action were simply a retooling of the allegations which
formed the basis for the former third cause of action based on a violation of the Consumer[s] Legal
Remedies Act and upon which summary adjudication was granted to [Elk] on March 28, 2001.” 20


20 In denying Atkinson's motion to file a first amended complaint, the court gave a tentative
ruling as follows: “It's my tentative intention to deny both motions. It appears to me, given
the circumstances of this case, the history of the case, that there was sufficient information
available to the plaintiffs, at least back last fall, to trigger the requested modification—and
I'm referring to basically the common law fraud cause of action. [¶] The other causes of
action, I didn't go through it line by line, but it appeared that they have been adjudicated by
Judge McAdams anyway.”
In granting summary adjudication in favor of Elk on the cause of action for violation of the
Consumers Legal Remedies Act, Judge McAdams ruled as follows: “Here's the way that
I phrased it. There was no promise made that plaintiff's shingles would be free of defects.
There's only the promise to accept responsibility if the product turns out to have defects.
That's an important distinction in this area ....”


Assuming without deciding that Elk's assertion is true, we believe that the better course of action
would have been to allow Atkinson to amend the complaint and then let the parties test its legal
sufficiency in other appropriate proceedings. 21  (Kittredge Sports Co. v. Superior Court (1989)
213 Cal.App.3d 1045, 1048 [261 Cal.Rptr. 857].) *761


21 The essence of Elk's argument is that in order for Atkinson to recover on any of the proposed
alternate theories of recovery there must have been a misrepresentation. Since the trial court
found as a matter of law that there had been no misrepresentation, the four proposed causes
of action could not have been proven.
We believe that this is a mischaracterization of Judge McAdams's finding. In fact, Judge
McAdams chose his words carefully stating, “there was no promise made to the plaintiff that
the shingles were free of defects, only the promise to accept responsibility in the manner
described in the warranty if defects occurred.”
Thus, as Judge McAdams indicated there were triable issues as to breach of the express
warranty and breach of the implied warranty. Consequently, he allowed Atkinson to go
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forward on the causes of action under Song-Beverly. The same reasoning applies with respect
to the Atkinson's proposed causes of action. For example under Magnuson-Moss a consumer
who is damaged by the failure of a supplier to comply with an obligation under the act or
under a written warranty, implied warranty, or service contract, may bring a suit for damages
and other legal and equitable relief. (15 U.S.C. § 2310(d)(1).) A warranty is defined not
only as a promise that the consumer product is defect-free or will meet a specified level
of performance over a specified period of time, but also as an undertaking in writing to
refund, repair, replace, or take other remedial action with respect to such product. (15 U.S.C.
§ 2301(6).) This is not affected by Judge McAdams's finding.


(9) “Although courts are bound to apply a policy of great liberality in permitting amendments to the
complaint at any stage of the proceedings, up to and including trial [citations], this policy should
be applied only '[w]here no prejudice is shown to the adverse party....' [Citation.]” (Magpali v.
Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 487 [48 Cal.App.4th 471, 55 Cal.Rptr.2d 225].)


(8b) Here Elk has not claimed that it will be prejudiced by this amendment. “[I]t is an abuse
of discretion to deny leave to amend where the opposing party was not misled or prejudiced
by the amendment.” (Kittredge Sports Co. v. Superior Court, supra, 213 Cal.App.3d at p. 1048
(Kittredge); Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564 [176 Cal.Rptr. 704], [where no
prejudice is shown to the adverse party, the liberal rule of allowance prevails].) Furthermore, “it
is irrelevant that new legal theories are introduced as long as the proposed amendments 'relate to
the same general set of facts.' [Citation.]” (Kittredge, supra, 213 Cal.App.3d at p. 1048.)


Disposition
The judgment is reversed. The matter is remanded to the trial court with instructions to grant
Atkinson leave to amend the complaint consistent with this opinion. Each party to bear its own
costs on appeal.


Rushing, P. J., and Premo, J., concurred.
A petition for a rehearing was denied July 9, 2003, and appellant's petition for review by the
Supreme Court was denied October 1, 2003. Kennard, J., and Chin, J., were of the opinion that
the petition should be granted. *762


Footnotes
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FN4 Civil Code section 1791.1, subdivision (c) states in pertinent part: “The duration of the
implied warranty of merchantability and where present the implied warranty of fitness shall
be coextensive in duration with an express warranty which accompanies the consumer goods,
provided the duration of the express warranty is reasonable; but in no event shall such implied
warranty have a duration of less than 60 days nor more than one year following the sale of
new consumer goods to a retail buyer. Where no duration for an express warranty is stated
with respect to consumer goods, or parts thereof, the duration of the implied warranty shall
be the maximum period prescribed above.”


FN15 Civil Code section 1793.5 states in pertinent part: ”Every manufacturer making express
warranties who does not provide service and repair facilities within this state pursuant to
subdivision (a) of Section 1793.2 shall be liable as prescribed in this section to every retail
seller of such manufacturer's goods who incurs obligations in giving effect to the express
warranties that accompany such manufacturer's consumer goods. The amount of such liability
shall be determined as follows: [¶] (a) In the event of replacement, in an amount equal to
the actual cost to the retail seller of the replaced goods, and cost of transporting the goods,
if such costs are incurred plus a reasonable handling charge. [¶] (b) In the event of service
and repair, in an amount equal to that which would be received by the retail seller for like
service rendered to retail consumers who are not entitled to warranty protection, including
actual and reasonable costs of the service and repair and the cost of transporting the goods, if
such costs are incurred, plus a reasonable profit. [¶] (c) In the event of reimbursement under
subdivision (a) of Section 1793.3, in an amount equal to that reimbursed to the buyer, plus
a reasonable handling charge.“


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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369 P.3d 281
Supreme Court of Colorado.


BP AMERICA PRODUCTION COMPANY, Petitioner,
v.


COLORADO DEPARTMENT OF REVENUE and Barbara Brohl, in her official
capacity as the Executive Director of the Colorado Department of Revenue, Respondents.


Supreme Court Case No. 13SC996
|


April 25, 2016


Synopsis
Background: Taxpayer, a producer of natural gas, sought review of decision of the Department
of Revenue, denying taxpayer's deduction of cost of capital from revenue in valuing oil and gas
resources for purposes of calculating state severance tax. The District Court, City and County
of Denver, Kenneth M. Laff, J., granted taxpayer summary judgment. Department appealed. The
Court of Appeals, 2013 WL 5947018, reversed and remanded.


Holdings: On certiorari review, the Supreme Court, Boatright, J., held that:


[1] severance tax statute unambiguously allows a deduction for all transportation, manufacturing,
and processing costs, and


[2] as a matter of first impression, the cost of capital is a deductible “transportation, manufacturing,
and processing cost” under severance tax statute.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (15)


[1] Appeal and Error Statutory or legislative law
Supreme Court reviews questions of statutory construction de novo.
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1 Case that cites this headnote


[2] Mines and Minerals Licenses;  severance and production taxes
The severance tax aims to tax the value of the resource at a specific point in time, the
point at which the resource emerges from beneath the earth's surface; this point is known
in industry terms as the “top of the well” or “wellhead,” and the value of the resource at
this point in time is known as the resource's “wellhead value.” Colo. Rev. Stat. Ann. §
39-29-101(1).


[3] Mines and Minerals Licenses;  severance and production taxes
The netback approach for valuing resources for purposes of calculating severance tax
dictates that the transportation, manufacturing, and processing costs shall be deducted
from the sale price so that taxpayer is taxed on the resource's wellhead value, rather than its
value after it has been transported and processed. Colo. Rev. Stat. Ann. § 39-29-102(3)(a).


1 Case that cites this headnote


[4] Statutes Intent
A court's goal in interpreting a statute is to give effect to the legislature's intent.


2 Cases that cite this headnote


[5] Statutes Language and intent, will, purpose, or policy
Statutes Natural, obvious, or accepted meaning
To determine legislative intent, a court first looks to the statute's language and gives its
words and phrases their ordinary and commonly accepted meaning.


2 Cases that cite this headnote


[6] Statutes Absence of Ambiguity;  Application of Clear or Unambiguous Statute or
Language
When statutory language is clear, a court need not look to other tools of statutory
construction.


1 Case that cites this headnote
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[7] Administrative Law and Procedure Deference to Agency in General
As part an appellate court's de novo review, the court may consider and even defer to
an agency's interpretation of a statute; however, courts are not bound by the agency's
interpretation.


10 Cases that cite this headnote


[8] Administrative Law and Procedure Erroneous or unreasonable construction;
conflict with statute
Court's deference to agency's interpretation of a statute is not warranted where agency's
interpretation is contrary to the statute's plain language.


9 Cases that cite this headnote


[9] Administrative Law and Procedure Conclusions of law in general
Courts independently review legal determinations made by administrative agencies.


[10] Administrative Law and Procedure Consistent or longstanding construction
Court's deference to agency construction of a statute may not be appropriate where an
agency's construction has not been uniform.


4 Cases that cite this headnote


[11] Taxation Construction and operation
Generally, courts will construe all doubts regarding interpretation of language in a tax
statute in favor of the taxpayer.


2 Cases that cite this headnote


[12] Taxation General rules of construction
Deductions and exemptions in taxation are recorded as a matter of legislative grace, and
they are not allowed unless clearly provided for.


1 Case that cites this headnote



https://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/15Ak2204/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&headnoteId=203873146200720200907154503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/15Ak2212/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/15Ak2212/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&headnoteId=203873146200820200907154503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/15Ak1762/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/15A/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/15Ak2208(3)/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&headnoteId=203873146201020200907154503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/371/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/371k2027/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&headnoteId=203873146201120200907154503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/371/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/371k2300/View.html?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ifad3a9200b0b11e6aa51de8c0a70fd8b&headnoteId=203873146201220200907154503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





BP America Production Company v. Colorado Department of..., 369 P.3d 281 (2016)
2016 CO 23


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4


[13] Mines and Minerals Licenses;  severance and production taxes
Severance tax statute unambiguously allows a deduction for all transportation,
manufacturing, and processing costs involved in the sale of natural gas. Colo. Rev. Stat.
Ann. § 39-29-102(3)(a).


1 Case that cites this headnote


[14] Statutes Words of number or amount
When used as an adjective in a statute, the word “any” means “all.”


1 Case that cites this headnote


[15] Mines and Minerals Licenses;  severance and production taxes
The cost of capital resulting from investment in transportation and processing facilities for
the sale of natural gas is a deductible “transportation, manufacturing, and processing cost”
under severance tax statute. Colo. Rev. Stat. Ann. § 39-29-102(3)(a).


1 Case that cites this headnote


*282  Certiorari to the Colorado Court of Appeals, Court of Appeals Case No. 12CA1897.
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En Banc


Opinion


JUSTICE BOATRIGHT delivered the Opinion of the Court.
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¶ 1 Colorado's “severance tax” statute levies a tax on income derived from the sale of natural
gas extracted from Colorado. § 39–29–105(1)(a), C.R.S. (2015). In so doing, the statute permits
taxpayers to deduct “any transportation, manufacturing, and processing costs” from revenue in
valuing oil and gas resources for tax purposes. § 39–29–102(3)(a), C.R.S. (2015). The question
before us is whether this section permits a deduction for the “cost of capital” associated with
natural gas transportation and processing facilities. In general terms, the cost of capital is defined
as the amount of money that an investor could have earned on a different investment of similar
risk. See Atl. Richfield Co. v. Farm Credit Bank of Wichita, 226 F.3d 1138, 1147 (10th Cir.
2000). In this case, the cost of capital is the amount of *283  money that BP America Production
Company's (“BP”) predecessors could have earned had they invested in other ventures rather than
in building transportation and processing facilities. Petitioner, BP, claims it can deduct the cost
of capital because it is a cost associated with transportation and processing activity. Respondent,
the Colorado Department of Revenue (“the Department”), argues that the cost of capital is not a
deductible cost because it is not an actual cost. The court of appeals held that the cost of capital
is not a deductible cost under the statute. BP Am. Prod. Co. v. Colo. Dep't of Revenue, 2013 COA
147, ¶ 29, ––– P.3d ––––.


¶ 2 We reverse and hold that the plain language of section 39–29–102(3)(a) authorizes a
deduction for any transportation, manufacturing, and processing costs and that the cost of capital
is a deductible cost that resulted from investment in transportation and processing facilities.
Accordingly, we reverse and remand to the court of appeals with instructions to return the case to
the district court for proceedings consistent with this opinion.


I. Facts and Procedural History


¶ 3 In the 1980s BP's predecessors in interest 1  developed a method for producing natural gas
from coal seams in southwest Colorado. In addition to extracting gas, the companies constructed
facilities to process the gas and transport it to market. Since then, the predecessor companies and
BP have been successfully producing, transporting, and selling natural gas from the coal seams.


1 BP is the successor in interest to Atlantic Richfield Company and Amoco Production
Company by virtue of its mergers with these companies.


¶ 4 Colorado levies a tax on income generated from the extraction of nonrenewable natural
resources, such as natural gas, from within the state. § 39–29–101, C.R.S. (2015). This tax is called
the “severance tax.” Id. BP and its predecessor companies filed annual severance tax returns on
which they reported income and expenses with respect to gas extracted from land in Colorado.
In 2005 BP filed amended severance tax returns for tax years 2003 and 2004, seeking to deduct
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the cost of capital related to its transportation and processing facilities from revenue generated by
natural gas sales.


¶ 5 The Mineral Audit Section of the Department denied the cost of capital deduction. BP requested
that the Department's hearing officer review that decision. The hearing officer also prohibited
the cost of capital deduction, concluding that the “clear and unambiguous language” used in the
statute allows deductions for transportation and processing costs only. He distinguished the cost
of capital from transportation and processing costs and depreciation, reasoning that the cost of
capital is neither a transportation nor processing cost but is an “opportunity cost that reflects the
cost alternatives that were forfeited to pursue a certain action.” The hearing officer continued that
the statute does not allow deductions for “tying up money that could have been used elsewhere,”
reasoning that BP would recover its investment through depreciation deductions. The hearing
officer thus issued a final determination that the cost of capital does not qualify as a deduction
under section 39–29–102(3)(a).


¶ 6 BP contested the final determination in district court. The parties stipulated that if the cost of
capital is allowed as a deduction, BP is entitled to refunds of $629,186 and $669,202 plus interest
for tax years 2003 and 2004, respectively. 2  Further, they agreed that there were no disputed issues
of material fact and thus submitted cross-motions for summary judgment. Subsequently, the district
court ruled that BP is entitled to a refund for its cost of capital because section 39–29–102(3)(a)
unambiguously provides a deduction for “any transportation, manufacturing, and processing costs
borne by the taxpayer.” The court reasoned that absent language to the contrary, the cost of capital
is a cost related to transportation and processing and is intended by the General Assembly to be
included as an allowable deduction. Thus, the district court entered *284  judgment in favor of
BP and ordered that the Department refund BP the amounts to which the parties stipulated if the
cost of capital were allowed as a deduction.


2 It is unclear from the record precisely how the parties calculated the numbers to which they
stipulated.


¶ 7 The Department appealed. The court of appeals reversed the district court and held that the
cost of capital is not a deductible transportation and processing cost. BP Am., ¶¶ 30–31. The court
of appeals first determined that the severance tax statute was ambiguous as to whether the term
“costs” includes the cost of capital. Id. at ¶ 16. The court then relied on other state statutes, a guide
from an association of oil and gas accountants, and the possibility that BP would earn a double
deduction to conclude that, in the absence of an explicit statement by the legislature, the cost of
capital is not deductible under section 39–29–102(3)(a). Id. at ¶¶ 17–30.


¶ 8 We granted BP's petition for certiorari. 3
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3 We granted review of the following issue:
Whether the court of appeals erred in holding that the phrase “any transportation,
manufacturing, and processing costs borne by the taxpayer” in the Colorado oil and gas
severance tax statute, section 39–29–102(3)(a), C.R.S. (2015), excludes the cost of capital
that a taxpayer invests in transportation and processing facilities.


II. Standard of Review


[1] ¶ 9 We review questions of statutory construction de novo. People v. Johnson, 2015 CO 70,
¶ 9, 363 P.3d 169, 174.


III. Analysis


¶ 10 The issue here is whether the cost of capital is a deductible cost under Colorado's severance
tax statute. To resolve this issue of first impression, we first provide background on the statute. We
then look to its language in order to determine whether the statute is ambiguous. Next we examine
whether the cost of capital is a cost under the statute. At the end of our analysis, we determine
that the statute is unambiguous and that the cost of capital is a cost under the statute. We conclude
by holding that the plain language of section 39–29–102(3)(a) authorizes a deduction for any
transportation, manufacturing, and processing costs and that the cost of capital is a deductible cost
that resulted from investment in transportation and processing facilities. Accordingly, we reverse
and remand to the court of appeals with instructions to return the case to the district court for
proceedings consistent with this opinion.


A. Colorado's Severance Tax and the Netback Approach


[2] ¶ 11 In order to interpret the severance tax statute's meaning, we must first understand its
operation. The severance tax statute levies a tax on income produced from the sale of nonrenewable
natural resources extracted from land in Colorado. § 39–29–101(1). This is termed the “severance
tax” because it taxes the value of nonrenewable natural resources, such as oil and natural gas,
extracted or severed from real property in Colorado. Significantly, the severance tax aims to tax
the value of the resource at a specific point in time—the point at which the resource emerges from
beneath the earth's surface. Id.; see also Wash. Cty. Bd. of Equalization v. Petron Dev. Co., 109 P.3d
146, 152–53 (Colo.2005) (describing statutory and industry standards for determining value of oil
for tax purposes). This point is known in industry terms as the “top of the well” or “wellhead,” and
the value of the resource at this point in time is known as the resource's “wellhead value.” Wash.
Cty., 109 P.3d at 151, 153. Calculating a resource's wellhead value is problematic because resources
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are not sold at the wellhead but rather are transported, processed, and then sold at a market located
away from the wellhead. 4  See id. at 152. This means that resources are not valued at the time they
are extracted from the wellhead, but rather are valued after being transported, treated, and sold.
Accordingly, taxpayers must look back and calculate a resource's wellhead value after it has been
processed, transported, and sold. Colorado's severance tax statute prescribes a method for doing
so known in the industry as the “netback approach.” Id. at 152–53; see also § 39–29–102(3)(a).


4 The record in this case does not reflect any transactions that took place at the wellhead.


*285  ¶ 12 The netback approach allows extractors to deduct from revenue “any transportation,
manufacturing, and processing costs.” § 39–29–102(3)(a). This deduction effectively subtracts
any post-extraction value added by the extractor, thus valuing the resource at the point at which
it emerged from the earth's surface. The netback approach allows extractors to deduct dollar-for-
dollar all of those transportation, manufacturing, and processing costs incurred in adding value
to the resource so that it is saleable. Id. This ensures that, for purposes of the severance tax, the
extractor is only taxed on the resource's wellhead value, rather than the full sale price. Id.


[3] ¶ 13 In this case, the gas was transported from the wellhead in southern Colorado to processing
facilities in other states and then sold. The sale price, therefore, reflects not the resource's wellhead
value but rather the resource's value after it was transported and processed. Thus, the netback
approach dictates that the transportation, manufacturing, and processing costs shall be deducted
from the sale price so that BP is taxed on the resource's wellhead value, rather than its value after
it has been transported and processed. Id.


¶ 14 Now that we have described the severance tax statute's operation, we turn to interpreting its
meaning.


B. The Plain Meaning of Section 39–29–102(3)(a) Allows a Deduction
for All Transportation, Manufacturing, and Processing Costs


[4]  [5]  [6]  [7]  [8]  [9]  [10] ¶ 15 Our goal in interpreting a statute is to give effect to the
legislature's intent. Cain v. People, 2014 CO 49, ¶ 10, 327 P.3d 249, 252. To determine legislative
intent, we first look to the statute's language and give its words and phrases their ordinary and
commonly accepted meaning. Id. When statutory language is clear, we need not look to other tools
of statutory construction. Id. As part of this court's de novo review, the court may consider and even
defer to an agency's interpretation of the statute. Gessler v. Colo. Common Cause, 2014 CO 44, ¶ 7,
327 P.3d 232, 235. However, courts are not bound by the agency's interpretation. El Paso Cty. Bd.
of Equalization v. Craddock, 850 P.2d 702, 704 (Colo.1993). Deference is not warranted where the
agency's interpretation is contrary to the statute's plain language. 5  Gessler, ¶ 7, 327 P.3d at 235.
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5 The Department argues that we should defer to its interpretation of the statute in this
case because it conforms to the statutory provisions and is reasonably supported by the
Department's reasoning. See Colo. Dep't of Revenue v. Woodmen of the World, 919 P.2d 806,
817 (Colo.1996). We disagree and do not defer to the Department's interpretation here for
three reasons. First, courts independently review legal determinations. See M & J Leasing
Co. v. Exec. Dir. of Dep't of Revenue, 796 P.2d 28, 30 (Colo.App.1990). Second, deference
may not be appropriate where an agency's construction of a statute has not been uniform. See
Woodmen, 919 P.2d at 817. Here, the Department allowed BP's predecessors to deduct the
cost of capital under the severance tax regime prior to its final determination. Finally, courts
have been reluctant to defer to an agency's interpretation that is not promulgated through
rulemaking. See Command Commc'ns, Inc. v. Fritz Cos., 36 P.3d 182, 187 (Colo.App.2001)
(citing United States v. Mead Corp., 533 U.S. 218, 121 S.Ct. 2164, 150 L.Ed.2d 292 (2001)).
Here, prior to the Department's final decision in this case, its only interpretation of the statute
was contained in an answer to a “Frequently Asked Question” posted on its website, which
was published without any reasoning for disallowing the deduction.


[11]  [12] ¶ 16 Generally, courts will construe all doubts regarding interpretation of language in
a tax statute in favor of the taxpayer. Transponder Corp. of Denver v. Prop. Tax Adm'r, 681 P.2d
499, 504 (Colo.1984). However, “deductions and exemptions in taxation are recorded as a matter
of legislative grace ... and they are not allowed unless clearly provided for.” Robinson v. State, 155
Colo. 9, 392 P.2d 606, 608 (1964) (citations omitted).


[13] ¶ 17 Colorado's severance tax statute grants a deduction for “any transportation,
manufacturing, and processing costs.” § 39–29–102(3)(a) (emphases added). The court of appeals
held that the statute is ambiguous because the term “costs” is reasonably susceptible to different
interpretations. BP Am., ¶¶ 15–16. In reaching that conclusion, the court relied on several Colorado
cases *286  interpreting the words “cost” or “costs” in various statutory and contractual contexts.
Id. at ¶ 15. In each case that the court relied on, however, the words “cost” or “costs” were not
modified by the adjective “any.” See Douglas Cty. Bd. of Equalization v. Fidelity Castle Pines,
Ltd., 890 P.2d 119, 125 (Colo.1995) (holding that the term “cost of development” in a statute was
ambiguous, as it could reasonably refer to direct costs alone, or to direct and indirect costs); Pepcol
Mfg. Co. v. Denver Union Corp., 687 P.2d 1310, 1314 (Colo.1984) (holding that the term “at seller's
cost” in a contract could reasonably refer to the cost of water used by the purchaser or the cost
expended by the seller in furnishing water); Southgate Water Dist. v. City & Cty. of Denver, 862
P.2d 949, 955 (Colo.App.1992) (holding that the phrase “actual costs” in contract may or may not
include overhead factors); Tripp v. Cotter Corp., 701 P.2d 124, 125–26 (Colo.App.1985) (holding
that the phrase “cost of milling” in a contract may or may not include depreciation). Omitting the
adjective “any” changes the context of the word “costs.”
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[14] ¶ 18 As a result, we conclude that these cases are distinguishable because any ambiguity
would have been eliminated if the word “costs” had been preceded by the adjective “any,” as it is
here. “When used as an adjective in a statute, the word ‘any’ means ‘all.’ ” Stamp v. Vail Corp.,
172 P.3d 437, 447 (Colo.2007). Also, the noun “costs” is unambiguous in this context because
it means the “price or expenditure” borne by BP's predecessors. Cost, Black's Law Dictionary
397 (9th ed. 2009); § 39–29–102(3)(a). By using the phrase “any ... costs,” the legislature did
not distinguish between different types of costs. § 39–29–102(3)(a). Simply, the statute does not
allow taxpayers to deduct some transportation, manufacturing, and processing costs but not others.
Rather, it unambiguously allows a deduction for all transportation, manufacturing, and processing
costs. See id. Therefore, we give effect to its plain language and conclude that all transportation,
manufacturing, and processing costs are deductible under the statute. See Stamp, 172 P.3d at 442–
43; § 39–29–102(3)(a).


¶ 19 This conclusion is bolstered by comparing the text of the severance tax statute with the relevant
property tax statutes, which similarly govern the valuation of oil and gas revenues. The severance
tax and property tax statutes are nearly identical except for one key difference: In the severance tax
statute, the General Assembly included the phrase “any ... costs,” but in the property tax statute, the
General Assembly excluded the terms “any” and “all” and instead included the qualifying phrase
“pursuant to the guidelines established by the administrator.” Compare § 39–29–102(3)(a), with §
39–7–101(1)(d), C.R.S. (2015). The General Assembly's inclusion of the phrase “any ... costs” in
the severance tax statute indicates that the General Assembly intended to include all transportation,
manufacturing, and processing costs; in contrast, the General Assembly's inclusion of the words
“pursuant to guidelines established by the administrator” (and its exclusion of “any” and “all”) in
the property tax statute indicates that the General Assembly meant to provide the Administrator
with discretion to decide whether a particular cost is deductible. See Loughrin v. United States, –––
U.S. ––––, 134 S.Ct. 2384, 2390, 189 L.Ed.2d 411 (2014) (noting that the United States Supreme
Court presumes that Congress intends a difference in meaning when Congress includes particular
language in one section of a statute but omits it in another); see also Deutsch v. Kalcevic, 140 P.3d
340, 342 (Colo.App.2006) (“When the [General Assembly] includes a provision in one statute,
but omits that provision from another similar statute, the omission is evidence of its intent.”).
Accordingly, we conclude that section 39–29–102(3)(a) permits a deduction for all transportation,
manufacturing, and processing costs.


¶ 20 Having determined that the plain meaning of the severance tax statute allows a deduction for
all transportation, manufacturing, and processing costs, we must now determine whether the cost
of capital is a transportation, manufacturing, or processing cost under the statute.
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C. The Cost of Capital Is a Deductible Transportation,
Manufacturing, and Processing Cost Under Section 39–29–102(3)(a)


[15] ¶ 21 Generally, the cost of capital is “the rate of return that is required to induce *287
investors to purchase the securities of a firm. This rate of return is the same as the investor's
opportunity cost of capital, which is the rate of return that an investor can earn on an investment of
similar risk.” Atl. Richfield, 226 F.3d at 1147 (citations omitted). In other words, the cost of capital
is the amount of money that an investor could have earned on a different investment of similar risk.
See id. In this case, the cost of capital is the amount of money that BP's predecessors could have
earned had they invested in other ventures rather than in building transportation and processing
facilities. The investment in other ventures must be of similar risk and must be calculated over
the time period beginning with the initial investment in the new facilities and ending with the first
depreciation deduction for the same facilities.


¶ 22 The cost of capital is a concept that recognizes that BP's predecessors had investment choices
when they invested money to construct the transportation, manufacturing, and processing facilities
that service their natural gas wells. Alternatively, they could have purchased facilities to service
the wells or paid a third party to transport and process the natural gas.


¶ 23 If BP's predecessors had purchased existing facilities to service their wells, then they would
have immediately begun to recover the cost of their investment through depreciation deductions.
Then, the predecessors could have invested the proceeds in another investment and earned a return
on that investment years before BP's predecessors could begin to recover their investment to build
the facilities. The same would be true if the predecessors had chosen to pay a third party to transport
and process the natural gas because the amounts paid to the third party would be transportation,
manufacturing, and processing costs which are deductible under the severance tax statute. § 39–
29–102(3)(a). Simply, if the predecessors had chosen an alternative investment rather than building
the facilities, they would have recovered their investment earlier in time. This earlier cost recovery
is more valuable than the delayed cost recovery because the predecessors could have invested the
proceeds and earned a return before recovering the cost of their investment to build the facilities.
Accordingly, the cost of capital for choosing to construct the facilities is the difference between the
amount of cost recovery that the predecessors actually received from constructing the facilities,
and the amount of cost recovery or deductions that the predecessors could have received if they
had invested in existing facilities or paid a third party. The question here is whether the amount
that BP's predecessors could have earned or recovered from an alternative investment—the cost of
capital—is a transportation, manufacturing, and processing cost under the severance tax statute.


¶ 24 We have not addressed whether the cost of capital is a deductible transportation,
manufacturing, and processing cost in this context. The Department asserts that the cost of capital
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is not an actual cost; instead, it is a mere “benefit forgone to pursue a different opportunity.” As
such, the Department reasons that the cost of capital is not deductible under the severance tax
statute.


¶ 25 The plain language of the severance tax statute does not support the Department's reasoning.
Rather, the plain language shows that the cost of capital is a cost in this context. BP's predecessors
incurred a cost in constructing transportation and processing facilities years before that cost was
recoverable through depreciation deductions. This cost is the difference between the amount of cost
recovery that the predecessors actually received from constructing the facilities, and the amount of
cost recovery or deductions that the predecessors could have received if they had invested in other
ventures. Because the predecessor companies invested in transportation and processing facilities,
but the companies have not recovered the cost of capital associated with their investment, BP is
now entitled to deduct that cost given that the statute permits a deduction for “any transportation,
manufacturing, and processing costs.” § 39–29–102(3)(a). As the district court correctly observed,
“Capital has a cost, whether it is through interest payments of loans, dividends to shareholders
for use of invested money, or loss of profits for inability to use money elsewhere.” We need not
compute the cost of capital in this *288  case because the parties stipulated that if the cost of
capital is allowed as a deduction, BP is entitled to refunds of $629,186 and $669,202 for tax years
2003 and 2004, respectively. BP is entitled to recover these amounts, plus interest.


¶ 26 Other authorities have also determined that the cost of capital is a cost. For example, in the
property tax context, oil and gas leasehold lands are valued according to the sale price of the oil and
gas “minus deductions for gathering, transportation, manufacturing, and processing costs borne
by the taxpayer pursuant to guidelines established by the administrator.” § 39–7–101(1)(d). This
property tax statute is similar to the severance tax statute at issue here because both value the
extracted resource at the wellhead using the netback approach. See id.; § 39–29–102(3)(a). Thus,
the statutes are worthy of comparison given that they both value extracted resources using the same
method. The Property Tax Administrator's guidelines under this statute provide that the cost of
capital, identified as “return on investment,” is a deductible cost in valuing oil and gas resources.
3 Assessors' Reference Library § VI at 6.44 (rev. Jan. 2016). Accordingly, the Colorado Property
Tax Administrator's guidelines grant taxpayers a deduction for the cost of capital associated with
their “transportation ... and processing costs” in valuing oil and gas leasehold lands. Id. at 6.25.


¶ 27 Similarly, in the context of valuing oil and gas production for the purpose of royalty payments
to landowners, the Tenth Circuit has held that, absent a lease provision to the contrary, oil and gas
lessees can deduct the cost of capital attributable to transportation facilities. Atl. Richfield, 226
F.3d at 1154.


¶ 28 Also, the cost of capital is recognized as a deductible transportation or processing cost in
valuing oil and gas production for the purpose of calculating royalty payments due under federal
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and Indian oil and gas leases. See 30 C.F.R. § 1206.111(b)(4) (2015) (permitting cost of capital
transportation allowance for valuing oil produced from federal oil leases); 30 C.F.R. § 1206.157(b)
(2) (same for transportation allowance for valuing gas produced from federal gas leases); 30
C.F.R. § 1206.159(b)(2) (same for processing allowance for valuing gas produced from federal gas
leases); 30 C.F.R. § 1206.178(b)(2) (same for transportation allowance for valuing gas produced
from Indian gas leases).


¶ 29 We are persuaded that the cost of capital is a cost in this case. Accordingly, it is deductible
under the severance tax statute given that “any transportation, manufacturing, and processing
costs” are deductible. § 39–29–102(3)(a).


¶ 30 Finally, the Department contends that we should not grant the cost of capital deduction because
it would allow BP to recover its cost twice—once through the cost of capital deduction and once
through the depreciation deduction. The Department's argument is misplaced. Allowing BP to
deduct the cost of capital does not mean that BP will recover its cost twice. Rather, the cost of
capital is a deduction for the costs that result from the opportunity cost of investing money in
transportation and processing facilities years before a return. The depreciation deduction, on the
other hand, is a deduction for the “decline in an asset's value because of use, wear, obsolescence,
or age.” Depreciation, Black's Law Dictionary, 506 (9th ed. 2009). In short, the cost of capital
measures the cost of making the investment, whereas depreciation measures the useful life of the
asset. Accordingly, allowing BP the cost of capital deduction does not mean that BP is receiving
a double deduction.


IV. Conclusion


¶ 31 For the foregoing reasons, we hold that the plain language of section 39–29–102(3)(a)
authorizes a deduction for any transportation, manufacturing, and processing costs and that the
cost of capital is a deductible cost that resulted from investment in transportation and processing
facilities. Accordingly, we reverse and remand to the court of appeals with instructions to return
the case to the district court for proceedings consistent with this opinion.


All Citations


369 P.3d 281, 2016 CO 23


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=30CFRS1206.111&originatingDoc=Ifad3a9200b0b11e6aa51de8c0a70fd8b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_6ad60000aeea7 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=30CFRS1206.157&originatingDoc=Ifad3a9200b0b11e6aa51de8c0a70fd8b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_c0ae00006c482 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=30CFRS1206.157&originatingDoc=Ifad3a9200b0b11e6aa51de8c0a70fd8b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_c0ae00006c482 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=30CFRS1206.159&originatingDoc=Ifad3a9200b0b11e6aa51de8c0a70fd8b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_c0ae00006c482 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=30CFRS1206.159&originatingDoc=Ifad3a9200b0b11e6aa51de8c0a70fd8b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_c0ae00006c482 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=30CFRS1206.178&originatingDoc=Ifad3a9200b0b11e6aa51de8c0a70fd8b&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_c0ae00006c482 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000517&cite=COSTS39-29-102&originatingDoc=Ifad3a9200b0b11e6aa51de8c0a70fd8b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_b84a0000fd100 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000517&cite=COSTS39-29-102&originatingDoc=Ifad3a9200b0b11e6aa51de8c0a70fd8b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_b84a0000fd100 



		Return to brief (Ctrl+W)

		BP America Production Company v. Colorado Department of..., (2016) 369 P.3d 281






r 


s 


r 


•> rp" iyaWS 


,i •' it , 


i 


s 







L•,soN LAWS 


6 d;1 „ T of new vehicle frequently includes, as one 
he definition  


le•on law Puts it, a demonstrator or lease-purchase vehicle as 
as a manufacturer's warranty was issued as a condition of 


10119 + Absent such a definition, one court excluded demonstra-


sale.tors from coverage. 


,4:17 Business vehicles 


Lel"on laws commonly give a cause of action to "consumers" 
and "an3' other person entitled by the terms of [the warranty] to 
enforce the obligations of the warranty." The phrase, "other 
person," has been construed to include a corporation.' In New 
York, the word, "consumer" has been broadly interpreted to 
include business owners .2 However, most lemon laws restrict 
coverage to vehicles "used or bought for use primarily for 


§ 4:17 


Demonstrators 


title.. ."); Ky Rev Stat Ann 
§ 367.841(1) (" `buyer' means any resi-
dent person...")• 


Mikula v. Ford Motor Co., 451 Pa. 
Super. 560, 680 A.2d 907 (1996). 


Winnebago Industries, Inc. v. 
Reneau, 990 S.W.2d 292 (Tex. App. 
Austin 1998), reh'g overruled, (Nov. 5, 
1998). 


[Section 4:16] 
'Wash. Rev. Code 19.118.021(8). 


Chrysler Motors Corp. v. Flowers, 116 
Wash. 2d 208, 803 P.2d 314 (1991). 
See also, Cal. Civ. Code 
§ 1793.2(e)(4)(B) ("New Motor Vehicle" 
includes a dealer-owned vehicle and a 
`demonstrator' or other motor vehicle 
sold with a manufacturer's new car 
warranty.") 


See Taylor v. Volvo North Amer-
ica Corp, 339 N.C. 238, 451 S.E.2d 
618 (1994) Cf Jensen v. BMW of 
North America, Inc., 35 Cal.AppAth 
112, 41 Cal.Rptr.2d 295 (Ca1.App. 3 
Dist. May 26 1995) (NO. C018430), as 
modified  22 on denial of rehearing (Jun 
1995)),, )). ), review denied (Sep 21, 


2See American Motors Sales Corp. 
S Lapidus 156 A.D.2d 517, 548 N.Y. 
tor d 801 e (2d D p t 1989) (demonstra-


hicles held sta fall within 
tutory definitionotofo"new motor 


vehicle"). See also, American Motors 
Sales Corp. v. Brown, 152 A.D.2d 343, 
548 N.Y.S.2d 791 (2d Dep't 1989) (ve-
hicle purchased from dealer with fewer 
than 5,600 miles, less than two years 
old, and still covered by manufactur-
er's new car warranty, was not a "new 
motor vehicle" under the new car 
lemon law). 


[Section 4:17] 
'Results Real Estate, Inc. v. Lazy 


Days R.V. Center, Inc., 505 So. 2d 587 
(Fla. Dist. Ct. App. 2d Dist. 1987). 


See, also, Ford Motor Company l 
Cross v. Texas Dept. of Transp., Motor 
Vehicle Div., 936 S.W.2d 427 (Tex. 
App. Austin 1996). 


2Kornblatt v. Jaguar Cars, Inc., 
172 A.D.2d 590, 568 N.Y.S.2d 416 (2d 
Dep't 1991) (vehicle used primarily for 
personal, family, or household pur-
poses entitled buyer to "consumer" 
status even though buyer was a corpo-
ration); Parlato v. Chrysler Corp., 170 
A.D.2d 442, 565 N.Y.S.2d 230 (2d 
Dep't 1991) (car leased for personal 
use of corporation's sole shareholder 
was covered by lemon law); Chrysler 
Motors Corp. v. Schachner, 138 
Misc.2d 501, 525 N.Y.S.2d 127 (N.Y. 
Sup. Feb 01, 1988) (NO. 7942, 3205/ 
87), judgment rev'd, 166 A.D.2d 683, 
661 N.Y.S.2d 595 (N.Y.A.D. 2 Dept. 
Oct 29, 1990) (NO. 2153E) (since noth-
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HANDLING AUTOMOBILE W 


ARR• 


§ 6:30 Ambiguous language 
§ 6:31 Failure to make repair or replacement of exclusive remed 
§ 6:32 Conflicting statements in warranty or contract y 
§ 6:33 Incorrect instructions in owner's manual 


3. FAILURE OF DEALER TO FULFILL 
WARRANTY 


§ 6:34 Failure of warranty's essential purpose 


4. PUBLIC POLICY RESTRAINTS ON 
DISCLAIMERS 


§ 6:35 Unconscionability 


§ 6:36 —Limitation of consequential damages for personal injury 


§ 6:37 Delivery of warranty documents after sale 


A. IN GENERAL 


§ 6:1 Brief history of automobile warranties 


Between 1931 and 1960 the standard automobile warranty 
promised that the manufacturer would repair any defective parts 
within ninety days of delivery or before the vehicle had been 
driven four thousand miles, whichever occurred first.' In 1960 
the big four manufacturers, American Motors, Chrysler, Ford, 
and General Motors, introduced for 1961 models an extended 
warranty of twelve months or twelve thousand miles which ran 
from the manufacturer to the dealer, and covered the entire car 
except for tires and batteries. The dealer then passed the war-
ranty on to his customers. The new 12/12 warranty had a far-


[Section 6:1] 
'The language of the warranty was 


as follows: "We warrant each new mo-
tor vehicle sold by us to be free from 
defects in material and workmanship 
under normal use and service, our 
obligation under this warranty being 
limited to making good at our place of 
business, without charge for replace-
ment labor, any part or parts thereof, 
including all equipment or trade ac-
cessories (except tires) supplied with 
the motor vehicle, which shall within 
ninety (90) days after making delivery 
of such vehicle to the original pur-
chaser or before such vehicle has been 
driven four thousand (4,000) miles, 


whichever event shall first occur, be 
returned to us with transportation 
charges prepaid, and which our exam-
ination shall disclose to our satisfac-
tion to have been thus defective; this 
warranty being expressly in lieu of all 
other warranties expressed or implied 
and of all other obligations or liabili-
ties on our part, and we neither as-
sume nor authorize any other person 
to assume for us any liability in con-
nection with our sale of motor' 
vehicles." con-


Annotation References:  struction and effect of standard new 


motor vehicle warranty, 99 A.L.R• 2d 


1419. 


288 







A NEW CAR WARRANTY § 6:2 
STODAg 
,0c1 ng impact on competitiveness among manufacturers, sales 
of dealers, repair work, and parts distribution. 
Iu 1962 Chrysler, in a sales slump, extended the warranty on 


the ` saWemiles." in The "power cars train" was rucdkesfi neto d to ienacrlsu deor fthe 
thousand 
engine bldTkve  heshada ftnuni internal r all joints,ereart water differential, 


ndsion rear wheel bearings. American Motors, Ford, and General 
Motors, instead of extending "power train" coverage, extended 
the 12/12 warranty to twenty four months or twenty four 
thousand miles. All four manufacturers gave coverage to 
subsequent owners of cars and trucks still under warranty. 
By the 1966 model year all four were making the warranty 


directly to the owner. American Motors, Ford and General Mo-
tors introduced their own 5/50 warranties but expanded upon 
"power train" coverage so as to include steering and suspension 
components, and all wheels and bearings. Chrysler likewise 


expanded its 5/50 warranty. 
In 1968 some retrenchments began when the manufacturers 


introduced warranty transfer fees and second owner deductible 
repair charges. In 1969 the process continued when they returned 
to a 12/12 general warranty and reduced the 5/50 "power train" 
coverage by omitting suspension, steering gear, steering pump, 
steering linkage, wheels and wheel bearings. In 1987 Ford and 
General Motors went to a 6/60 w arranty nare madeer wnt to a continually. 
7/70 warranty. As can be seen, adjustments  


§ 6:2 Federal and state warranty laws 


Warranties, are sales tools inasmuch as they tend to give the 
owner confidence in the integrity of the car. Free routine mainte-
nance services are occasionally thrown in as a sweetener to the 
traditional guarantee of parts against defects. The Magnuson-
Moss Warrant Act' introduced federal minimum warranty 


stan-


dards for a "full warranty" but left to each manufacturer the op-


tion of designating its warranty a "limited warranty" for which 
no standards were prescribed in the Act.' Only American Motors 
aadoPted the "full warrant " but changed to a "limited wary State" 


before merging with Chrysler. By the 1990's nearly every state 
had adopted its own warranty law, called a "lemon law. against 
required manufacturers to guarantee their automobiles ag 


lsection 6:2] 2§§ 7:20 and 7:21. 


Ch 715 U.S.C.A. §§ 2301-2312. See 
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G:12 HANDLING AUTOMOBILE W " It 


UCC° the warranty is also supposed to spell out that re 
replacement is the exclusive remedy, but the failure to ili a• 
such language is seldom discussed in the cases. nel 
The narrowness of the standard warranty tends to Make co 


sympathetic to consumers whose losses exceed the cost of re urts 
ing a defective part. Perhaps manufacturers will never succee lar,• 
drafting out of existence all the remedies buyers seek. Thus d in 
discusses their attempts to do so. P 


§ 6:13 When warranties begin to run—New vehicles alid 
demonstrators 


Warranties begin to run on the original retail delivery date 
on the date of first use, whichever occurs earlier. The phr or 
"date of first use" refers to automobiles put to use by dealers as 
demonstrators with a subsequent sale to a final buyer. For a 
small fee, manufacturers will reinstate the original warranty pe 
riod when the dealer sells the demonstrator. 


§ 6:14 Warranty of repair or replacement of defective 
parts 


The standard warranty covers repairs and adjustments to any 
parts, except tires, found to be defective in factory materials or 
workmanship, for a specified period, a minimum of twelve months 
or twelve thousand miles after delivery, whichever occurs first, 
and disclaims liability for consequential and other damages.' 
Variations in wording may occur. In Goddard v. General Motors 


Annotation References: Con-
struction and effect of new motor vehi-
cle warranty limiting manufacturer's 
liability to repair or replacement of 
defective parts, 2 A.L.R. 4th 576 § 4[b]. 


`UCC § 2-719(1)(b). 


5See e.g., Williams u. Hyatt 
Chrysler-Plymouth, Inc., 48 N.C. App. 
308, 269 S.E.2d 184, 30 U.C.C. Rep. 
Serv. 90 (1980) (where the warranty 
does not make repair and replacement 
the exclusive remedy, there is a pre-
sumption that all UCC remedies are 
available to the buyer) and § 6:31. 


[Section 6:14] 


'Annotation References: Con-
struction and effect of new motor vehi-
cle warranty limiting manufacturer's 


liability to repair or replacement of 
defective parts, 2 A.L.R. 4th 576. 


See Connick u. Suzuki Motor Co., 
Ltd., 275 I11. App. 3d 705, 212111. Dec. 
17, 656 N.E.2d 170, 28 U.C.C. Rep. 
Serv. 2d 1152 (1st Dist. 1995), appeal 
allowed, 164 Ill. 2d 560, 214 Ill. Dec. 
318, 660 N.E.2d 1267 (1995) and affd 
in part, rev'd in part, 174 111. 2d 482, 
221 Ill. Dec. 389, 675 N.E.2d 584, 30 
U.C.C. Rep. Serv. 2d 709 ( 1996) (buy-
ers do not expect merely a pile of 
defect free parts; they expect a com-
pleted car that will not roll over when 
used as intended). 


See International Motors, Inc. U• 
Ford Motor Co., Inc., 133 Md. APP. 
269, 754 A.2d 1115, 42 U.C.C. Rep. 
Serv. 2d 149 (2000), cert. granted,112 
Md. 34, 762 A.2d 968 (2000). 
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USED Co SALES § 9:10 


•o,,ledge or skill peculiar to the practices or goods involved in 


the transaction." 


private Sellers often the car-5 
carelessly make express warranties merely 


in boasting 


§ 9:g —Banks selling repossessed vehicles make no 


warranty 


Banks selling repossessed vehicles make no implied warranty 


of merchantability.' 


§ 9:9 —Auction companies make no implied warranties 


Auction companies make no implied warranties unless they 
own the cars they auction.' The custom of the trade is that they 
disclose who the sellers are before conducting auctions and do not 
take title in themselves. Therefore, they are not the sellers and 
only sellers give implied warranties.' 


§ 9:10 What is merchantable used car? 


The implied warranty of merchantability is directed primarily 
at the operative essentials of the used automobiles. Used vehicles 
are reasonably expected to require maintenance and repair and 
their quality should not be measured on the same scale as that of 
new vehicles.' Thus, the exterior finish is not included in the 
implied warranty.' And an automobile damaged in an accident, 
but repaired and in good running order at the time of sale, has 


'See, e.g., McGregor v. Dimou, 101 
Misc. 2d 756, 422 N.Y.S.2d 806, 28 
U.C.C. Rep. Serv. 66 (City Civ. Ct. 
1979) (used car in "very good condi-
tion"); Jones v. Kellner, 5 Ohio App. 
3d 242 451 N.E.2d 548, 36 U.C.C. 
Re 


P• Serv. 784 (8th Dist. Cuyahoga 
County 1982) (used car mechanically 
in "A.1" condition) and, § 9:27. 


[Section 9:8] 


Dcthn old v. City Nat. Bank of 


Jo 295 a. 329 So. 2d 92, 
Ce  'C Rep. Serv. 891 (1976) (boat); 


(F1a Combank/Longwood, 405 So. 
358 32 U.C.C. Rep. Serv. 1118 


Pole Dist' Ct, APP. 5th Dist. 1981); 
S. . v Dayton Bank & Trust, 696 


(TWnd 356, 42pp. C C Rep. Serv. 92 


[Section 9:9] 
'See Ludka v. U.S., 24 Cl. Ct. 544, 


16 U.C.C. Rep. Serv. 2d 603 (1991) 
(where U.S. breached warranty of de-
scription by selling a 1984 model as a 
1985 model plaintiff was barred from 
recovery by standard GSA "Descrip-
tion Warranty" requiring that claims 
be submitted within 15 days of date of 
removal). 


'See UCC §§ 2-314, 2-315. 


[Section 9:10] 
'Beck Enterprises, Inc. v. Hester, 4 


U.C.C. Rep. Serv. 2d 59 (Miss. 1987), 
opinion withdrawn and superseded, 
512 So. 2d 672 (Miss. 1987). 


'Tracy v. Vinton Motors, Inc., 130 
Vt. 512, 296 A.2d 269, 11 U.C.C. Rep. 
Serv. 750 ( 1972). 
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9:10 DANDLING AurromoBrLt 
WaRR" 


been held merchantable.' 


Even a car that stalled continuously during the sixteen months 
the buyer owned it was held merchantable. Since she drove it 
20,000 miles she failed to prove the stalling problem inter 
with her ability to drive the car." fered 


The chances of proving a used car unmerchantable are greatest 
if defects emerge soon after the sale. A car totally destroyed by a 
fire originating in the engine compartment three hours after the 
sales and a car which completely broke down one week after the 
sale' were found unmerchantable. Similarly, a used Camaro 
substantially modified for racing which broke down three hours 
after the sale was unmerchantable.' 


When safety-related defects are involved, however, courts tend 


Annotation References: What 
are "merchantable" goods within 
meaning of UCC § 2-314 dealing with 
implied warranty of merchantability, 
83 A,L.R.3d 694. 


3Johnson o. Fore River Motors, 
Inc., 4 U.C.C. Rep. Serv. 696 (M 
PA• Div. 1963). ass. 


But see Currier v. Spencer, 299 
Ark. 182, 772 S.W.2d 309, 8 U.C.C. 


ttiised as one Owner (1984) Datsun but ( adver-


which actually consisted of ons 
two cars welded together doesportino t pasof 


s without objection in the trade under 
that description); Thomas v. Ruddell 
Lease-Sales, Inc., 43 
716 P.2d 911 1 Wash. APP• 208 
394 (Div. 2 1986 U.C.C. Rep. Serv. 2d 
that has been da (Corvette sports car 
does not maged and repaired 


the trade as a `without objectio ,, a "used Corvette,,). n •n 


See Lipinski v. M 
Oldsmobile, file. actin J, Kelly 
1139, 259 Ill Dec. 6865 Ill. App 3d 


47 U.C.C. Rep. Serv. 2d 16g •E.2d 66 
2001)(car with excessive (1st D' 
lion when sold a oil consump-
unfit when s new continued 
a sold as used). to be FCC. Re - • rcilild Chevrolet 46 U. 


APP• 8th Dist. Cuyahoga Co•• 2001) (unpublished), 
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'Rose V. Epley Motor Sales, 288 
N.C. 53, 215 S.E.2d 573, 17 U.C.C. 
Rep, Serv. 731 (1975). 


'Jackson o. H. Frank Olds, Inc., 65 
Ill. App. 3d 571, 22 Ill. Dec. 230, 382 
N,E.2d 550, 25 U.C.C. Rep. Serv. 125 
(1st Dist. ].978)_ 


See, also, Faulkingham u. 
Seacoast Subaru, Inc., 577 A.2d 772, 
13 U.C.C. Rep. Serv. 2d 366 (Me. 
1990) (car three years old with 22,194 
miles purchased for $6,496 needed 
repairs six times in first two weeks of 
ownership; held, dealer breached im. 
Plied warranty). 


See, also, Ismael v. Goodman. 
Toyota, 106 N.C. App. 421, 417 S.E.2d 


290, 18 U. warranty Rep. Serv. 2d 101 
(1992) (implied arrant breached in 
sale of 1985 Ford Tempo with 58,810 
miles where buyer returned it the day 
after Salo because the engine cutoff 
and returned it five more times during 
the first four months). 


'Testo V. Russ Dunmire 
Oldsmobile Inc., 16 Wash. App. 39, 
554 P•2d 349 20 U.C.C. Rep. Serv. 54, 
83 A•L.R.3d 680 (Div. 2 1976)• at 


A nnotation References: NVh, 
are "m erchantable" goods within 
meaning of UCC § 2-314 dealing with 
implied warranty of merchantability' 
83 A.L.R. 3d 694. 







Uo CAR SALES 


to be more lenient." 
pale u. King Lincoln-Mercury, Inc.9 a "cream puff' with a 


today or 1,000 mile Warranty 100% on drive Line & Air 
conditioner" required a new transmission twenty-two days after 
purchase. The dealer honored the warranty, but thirty days later 
the motor failed. In holding that the dealer breached the implied 
warranty the court noted that Kansas prohibits disclaimer of the 
implied warranty, and it made no difference that the dealer gave 
an express warranty and knew nothing about prior serious repair 
problems. The length of the implied warranty varies with the 
particular car sold and extended in this case beyond the term of 
the express warranty. Involved here was a late model, low mile-
age car, sold at a premium price, which was expected to be in far 
better condition and to last longer than an old, high mileage car, 
sold for little above its scrap value. 
The chances of proving a car umnerchantable diminish as the 


age of the car increases. In Carey u. Woburn Motors, Inc., 10 a 
customer bought a six year old Toyota with 45,000 miles on the 
odometer after test driving it and making sure it was serviced 
and checked by the dealer. He drove it for twenty-five days until 
it broke down and required $365 in repairs. Four days later it 
threw a rod, and he sued for breach of implied warranties. The 
court found for the dealer, saying that such damage could reason-
ably occur at any time in an automobile with an odometer read-
ing in excess of 40,000 miles. The court noted that, although 
expert testimony was presented which indicated the customer 
probably was not the cause of the malfunction, no evidence 
established the presence of the defect at the time of contracting." 
In Basta u. Riviello," the customer complained that at the time 


she purchased a seven year old used Ford, she noticed it was los-
ing oil and the dealer promised to remedy the condition. After 
she returned it several times for adjustments and instructions on 


58 CorcuOlo V . Mauro Motors, Inc., 
U.C, App, 537, 754 A.2d 810, 42 


C. Rep. Serv, 2d 968 (2000) (vehi-
cle unfit where tire defect became ap-
Pl ',nt after car had been driven 6,500 
mileel over an 11-month period). 


Dale v King Lincoln-Mercury, 


Inc., S an r84056179684). 2d 744, 38 


Ca 1580 rey v. Woburn Motors, Inc., 
Mass App Div. 78, 29 U.C.C. 


See 
8e • 1228 ( 1980). 


Ireland v J.L.'s Auto Sales, 


§ 9:10 


Inc., 151 Misc. 2d 1019, 574 N.Y.S.2d 
262, 16 U.C.C. Rep. Serv. 2d 82 (J. Ct. 
1991), rev'd, 153 Misc. 2d 721, 582 
N.Y.S.2d 603 (County Ct. 1992) (im-
plied warranty breached in sale of 11 
year old car with 82,000 miles where 
frame rusted through less than four 
months after purchase and could not 
be repaired). 


"For a discussion of proximate 
cause of an element of proof in war-
ranty cases, See § 7:90. 


"Basta v. Riviello, 2 U.C.C. Rep. 
Serv. 718 (Pa. C.P. 1964). 
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9:10 HANDLING AUTOMOBILE WARd 


how to use the car to overcome the difficulties, it still leaked 
stalled, and eventually became inoperable. Again, the court id 


ruled 
for the dealer because the customer never intended to bu anything but a secondhand automobile, the automobile was rea 


sonably fit for the general purpose for which it was sold, and the 
customers brother had inspected it before purchase. 


§ 9:11 —Safety defects and state inspection laws 


Mechanical defects relating to safety render a used automobile 
unmerchantable.' However, a dealer is not necessarily liable for 
latent design defects which he neither knew, nor should have 
known about.' 


Many states require safety inspections of cars from time to 
time. Arguably, failure of a used car to pass the inspection, which 
focuses on lights, brakes, wipers, turn signals, tires and steering, 
renders the car unmerchantable.3 Some states permit cancella-
tion of the sale if the car does not pass inspection within a certain 
time. And if the dealer knows of the inability to pass inspection 
perhaps he commits a deceptive act in selling the car.` 


§ 9:12 Implied warranty of fitness for particular purpose 


Used car sellers may make warranties of fitness the same as 
new car sellers.' Unlike the warranty of merchantability the fit-


[Section 9:11] 


'Testo V. Russ Dunmire 
Oldsmobile, Inc., 16 Wash. App. 39 
554 P.2d 349, 20 U.C.C. Rep. Serv. 54, 
83 A.L.R.3d 680 (Div. 2 1976) (a four-
year old automobile must be in rea-
sonably safe condition and substan-
tially free o£ defects which render it 
inoperable). 


'Fuquay V' Revels Motors, Inc., 389 
So. 2d 1238, 30 U.C.C. Rep. Serv. 494 
(Fla. Dist. Ct. App, 1st Dist. 1980) 
(faulty design and placement of gas 
tank which exploded on impact from 
rear; dealer did not breach implied 
warranty). 


3Compare Natale v. Martin 
Volkswagen, Inc., 92 Misc, 2d 1046, 
402 N.Y.S.2d 156, 23 U.C.C. Rep. 


Serv- 898 (City Ct. 1978) (construing 
N.Y. Veh. & Traf. Law H 301(a) and 
417 which require cars sold by dealers 
to bear a valid certificate of inspection 


prior to delivery) with Hummel v 
Skyline Dodge, Inc., 41 Colo. App. 572, 
589 P.2d 73, 26 U.C.C. Rep, Serv. 46 
(1978) (in dealer to dealer sale, inspec-
tion sticker warranted that car com-
plied with safety criteria on day of 
inspection but not two months later 
when car sold). 83 


Raymond v. Van Deusen, 14, 
Misc. 2d 81 702 N.Y.S•2d 411g9 ) 
U.C.C. Rep. Serv. 2d 147 (J. Ct- 
(car was not only inspected by the 
seller under NY regulations but N ou 
also taken to a Mass. State Insp here 
Station of the plaintifrs choice 
it also  average uality";;nd ssed; merchaheld atab e - 


g quality" 
°§ 9:4. 


il-
[Se Annotat on References" I'' le of 
ity on implied warranties in3d 1367 
used motor vehicle, 22 A.L•R' 
§ 5[b). 
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Ilan BRAND, Plaintiff and Appellant,
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|
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|


As Modified on Denial of Rehearing July 16, 2014


Synopsis
Background: Vehicle lessee brought action against manufacturer for breach of the implied
warranty of merchantability under the Song-Beverly Consumer Warranty Act, seeking rescission
of lease after vehicle's sunroof opened and close on its own while vehicle was being driven on
highway. The Superior Court, Orange County, No. 30–2012–00541006, Robert J. Moss, J., granted
manufacturer's motion for nonsuit, and lessee appealed.


[Holding:] The Court of Appeal, Aronson, J., held that issue of whether manufacturer breached
the implied warranty of merchantability was for the jury.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Non-Suit.


West Headnotes (10)


[1] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is a remedial measure intended for the
protection of consumers and should be given a construction consistent with that purpose.
Cal. Civ. Code § 1790 et seq.
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[2] Antitrust and Trade Regulation Questions of law or fact
Issue of whether manufacturer breached the implied warranty of merchantability based
on vehicle's malfunctioning sunroof, which allegedly opened and closed on its own while
vehicle was being driven, was for jury in vehicle lessee's action under the Song–Beverly
Consumer Warranty Act seeking rescission of the lease. Cal. Civ. Code §§ 1791.1(a), 1792.


8 Cases that cite this headnote


[3] Antitrust and Trade Regulation Warranties and Service Contracts
The implied merchantability warranty under the Song–Beverly Consumer Warranty Act
arises by operation of law and therefore applies despite its omission from a purchase
contract. Cal. Civ. Code § 1792.


11 Cases that cite this headnote


[4] Antitrust and Trade Regulation Warranties and Service Contracts
A core test of merchantability under the Song–Beverly Consumer Warranty Act is fitness
for the ordinary purpose for which such goods are used; such fitness is shown if the product
is in safe condition and substantially free of defects. Cal. Civ. Code §§ 1791.1(a), 1792.


28 Cases that cite this headnote


[5] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
A new car need not be perfect in every detail; rather, its implied merchantability under the
Song–Beverly Consumer Warranty Act requires only that a vehicle be reasonably suited
for ordinary use. Cal. Civ. Code §§ 1791.1(a), 1792.


11 Cases that cite this headnote


[6] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
A merchantable vehicle under the Song-Beverly Consumer Warranty Act requires more
than the mere capability of just getting from point ‘A’ to point ‘B.’ Cal. Civ. Code §§
1791.1(a), 1792.


8 Cases that cite this headnote


[7] Antitrust and Trade Regulation Warranties and Service Contracts
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Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
An important consideration under the implied warranty of merchantability in the Song–
Beverly Consumer Warranty Act is consumer safety; the implied warranty ensures not
simply a product substantially free of defects, but in particular that a vehicle is in safe
condition. Cal. Civ. Code §§ 1791.1(a), 1792.


48 Cases that cite this headnote


[8] Antitrust and Trade Regulation Warranties and Service Contracts
Express warranty provisions concerning time for replacement or repair of defective goods
do not apply to implied warranty breaches under the Song–Beverly Consumer Warranty
Act. Cal. Civ. Code §§ 1792, 1793.2(b).


2 Cases that cite this headnote


[9] Antitrust and Trade Regulation Warranties and Service Contracts
Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For fundamental defects triggering the statutory implied warranty of the Song–Beverly
Consumer Warranty Act, the buyer is not required to await a seller's attempt to make
repairs, particularly where the seriousness of the defect reasonably undermines the buyer's
confidence in a vehicle. Cal. Civ. Code §§ 1791.1(a), 1792.


5 Cases that cite this headnote


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
A vehicle that failed to meet either the “passing in the trade” or “ordinary fitness”
components of the implied warranty of merchantability is not merchantable and fails
the implied warranty of the Song–Beverly Consumer Warranty Act. Cal. Civ. Code §§
1791.1(a).


See 4 Witkin, Summary of Cal. Law (10th ed. 2005) Sales, § 69 et seq.


50 Cases that cite this headnote


**455  Appeal from a judgment of the Superior Court of Orange County, Robert J. Moss, Judge.
Reversed and remanded. (Super. Ct. No. 30–2012–00541006)
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OPINION


ARONSON, J.


*1541  Ilan Brand appeals from the trial court's entry of judgment in favor of defendants Hyundai
Motor America and Allen Used Cars, LLC (dba Allen Hyundai; collectively **456  hereafter
Hyundai) after granting Hyundai's nonsuit motion on Brand's breach of implied warranty of
merchantability lawsuit. (Civ. Code, § 1792; all subsequent statutory references are to this code
unless noted.) Brand argues the trial court erred in granting the motion on grounds that no
reasonable jury could conclude a new vehicle sunroof that spontaneously opens and closes while
driving constitutes a safety hazard in violation of the implied warranty. As we explain, Brand
is correct and we therefore reverse the judgment and remand the matter for further proceedings
consistent with this opinion.


I


FACTUAL AND PROCEDURAL BACKGROUND


Brand leased a new Hyundai Genesis sedan from Allen Hyundai on January 2, 2012. Brand, a
tax accountant, returned home in his old vehicle that day because he planned to sell it in Las
Vegas, where he commuted regularly to the other office in his practice, especially during tax season
between January and April. A dealer salesman drove the new Hyundai about 20 miles to Brand's
home in Irvine the next day, Brand drove the salesman back to the dealership, and then continued
without incident another 10 miles to his office, where he parked for the remainder of the day.


On his drive home on the 5 freeway, however, the Hyundai sunroof spontaneously and repeatedly
began opening and closing. It moved “back and forth” without Brand pushing any buttons, and he
was powerless to stop it. The odd, uncontrollable movement of the sunroof was itself distracting,



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0292764701&originatingDoc=I51f4bad0f67011e3aca7d2889c73d40f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0437861701&originatingDoc=I51f4bad0f67011e3aca7d2889c73d40f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0326802101&originatingDoc=I51f4bad0f67011e3aca7d2889c73d40f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152019701&originatingDoc=I51f4bad0f67011e3aca7d2889c73d40f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0200854301&originatingDoc=I51f4bad0f67011e3aca7d2889c73d40f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0200854301&originatingDoc=I51f4bad0f67011e3aca7d2889c73d40f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0427263001&originatingDoc=I51f4bad0f67011e3aca7d2889c73d40f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0284381101&originatingDoc=I51f4bad0f67011e3aca7d2889c73d40f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1792&originatingDoc=I51f4bad0f67011e3aca7d2889c73d40f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Brand v. Hyundai Motor America, 226 Cal.App.4th 1538 (2014)
173 Cal.Rptr.3d 454, 14 Cal. Daily Op. Serv. 6680, 2014 Daily Journal D.A.R. 7740


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


but the inrush of wind also caused tax returns and other documents to suddenly swirl about the
cabin. Brand tried to close the sunroof to no avail and while trying to catch and tamp down the
various documents, he exited the freeway. He immediately returned the vehicle to the Hyundai
dealership.


The next day the Hyundai dealership informed Brand it had diagnosed the problem as a defective
sunroof switch assembly.


*1542  The following day the dealership informed Brand the switch assembly it had in stock was
not suitable to make the repair, but it would order a new one, and his vehicle would be ready in
24 hours.


The next day, a Friday, the vehicle was not ready and Brand was referred to the dealership's general
manager when he expressed frustration at Hyundai's inability to resolve the problem. The general
manager assured him the vehicle would be ready on Monday.


Brand drove his old vehicle to his office in Las Vegas the next day, and arranged to have the car
sold there.


On Monday, January 9, a week after he leased the new Hyundai, he received a call from the
dealership informing him his vehicle was “ready to be picked up.” Later that day, however, the
dealership called to inform him the car was not ready. The dealership's attempt to repair the sunroof
with a different switch assembly had failed. The dealership informed him it would attempt the
repair with a new sunroof motor assembly. Brand was still in Las Vegas, with plans to return on
a flight the next day and pick up his car.


The next day he received a call in the morning from the dealership informing him the new Hyundai
was not ready. The dealership assured him a Hyundai factory technician specializing in sunroofs
would be at the dealership that day to fix his vehicle. Brand flew back from Las Vegas and his wife
drove him directly to the dealership in the evening. His car was not ready because the Hyundai
technician had **457  not shown up. The dealership assured him the technician would be there
the next morning. The general manager promised to call him by 10:00 a.m.


The next day, Wednesday, January 11th, the dealership did not call by 10:00 a.m. Brand waited an
hour. The dealership did not call by 11:00 a.m., and when Brand had not received a call by noon,
he decided he wanted to return the defective Hyundai. He wrote the general manager the following
e-mail, in pertinent part: “As you know, I delivered the car back to you on Tuesday January 3,
after I had it for only a couple of hours since finalizing the transaction the prior day. The moonroof
kept opening and closing on its own. [¶] Since then I have been informed by Steve Vargas, your
service manager, that the problem was in the defective switch assembly. The part was ordered and
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installed but that did not solve the problem so a new motor assembly was ordered and installed.
On Monday Jan[uary] 9[,] Mr. Vargas called to say the car was ready to be picked [up] only to
call back the following morning to inform [me] that the moonroof was acting up again and that
his technician was trying to resolve the problem, to no avail as of today. [¶] At this point I would
like to rescind the contract and demand that you *1543  refund my $6000 deposit.” Brand noted
in another e-mail later that day to the general manager: “I must tell[ ] you that I have lost my faith
in the Hyundai brand after this bad experience.”


Brand also called Hyundai's corporate toll-free customer service number to report his
dissatisfaction and demand rescission. In an e-mail to the dealership's general manager the next
day, January 12th, Brand noted that the service department “left a voice mail at 7:37 am saying that
corporate is willing to pay my first lease payment due February 1. He also said that he would check
with his manager to find out the status of the car. In other words, the problem has not been solved
yet after 9 days! [¶] You called me at 10:14 am saying that the matter is now up to corporate....”
Two weeks later, on January 25, Brand received a letter from Hyundai's corporate office offering to
waive his first two lease payments of approximately $450 each, but rejecting his rescission request.


Brand then filed this action, alleging the defective sunroof constituted a breach of the
manufacturer's and retailer's implied warranty of merchantability. After discovery that included
two inspections of the vehicle and numerous depositions, Hyundai moved for summary judgment,
which the trial court denied. The trial court explained that “there is evidence that ... the Genesis
purchased was not of the same quality as those generally accepted in the trade as testified to by Mr.
Brewster [sic; according to Brand, the witness was an Allen Hyundai service manager, Stephen
Blacker].” The trial court concluded: “[T]he defective sunroof is sufficient to establish triable
issues as to the breach of the implied warranty of merchantability.”


At trial in May 2013, Brand testified to the events and chronology recounted above. He also noted
that while he never picked up the defective Hyundai and instead continued to drive his old vehicle,
he faithfully made the Hyundai lease payments and maintained insurance on the vehicle because
he did not want his credit to be adversely affected.


Brand also called Blacker, Allen Hyundai's service manager, as a witness under Evidence Code
section 776 during his case-in-chief. (See Miller v. Dussault (1972) 26 Cal.App.3d 311, 318, 103
Cal.Rptr. 147 [“Although received during plaintiff's case, evidence elicited from an adverse party
under section 776 is not treated as the plaintiff's evidence”]; see also **458  Ashcraft v. King
(1991) 228 Cal.App.3d 604, 611, 278 Cal.Rptr. 900 [in determining motion for nonsuit, testimony
favorable to plaintiff adduced from an adverse witness under Evidence Code, § 776 must be taken
as true and unfavorable portions disregarded].) Blacker testified the dealership never duplicated
Brand's claim in his testimony that the sunroof closed by itself. He also testified that none of the
dealership's service records reflected a problem in which the sunroof closed by itself.
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*1544  Blacker acknowledged, however, that a vehicle should not “be sold with a short in [the]
wiring of the sunroof.” He and his service department personnel had examined more than 50 new
2012 Hyundai Genesis sedans and none of them had an electrical short in the sunroof or other
sunroof malfunction. According to Blacker, the dealership determined the problem in Brand's
sunroof was caused by an electrical short, repaired the problem, and notified Brand of the repair
on January 11th, the day he notified Hyundai of his intent to rescind. Blacker explained, “There[ ]
was a very small break in [the] insulation of a wire about the size of a head of a ballpoint pen, as it
ran from the sunroof down through the body, and it would intermittently touch causing the sunroof
to open.” Blacker did not identify what caused the “nick” in the electrical wiring that caused the
short, or whether there were other similar flaws in the sunroof wiring, or whether the problem
might reoccur. 1


1 Brand acknowledged in his testimony that a service technician told him “probably” on the
day he attempted to rescind his purchase that the sunroof problem had been fixed. But of
course that did not establish the problem had been fixed, nor that it was “easily fixable”
as Hyundai now claims. Hyundai previously had told Brand several times the problem had
been fixed.


When Brand's counsel asked Blacker whether “a 2012 Hyundai Genesis [should] have a problem
at delivery with a sunroof where it randomly opens and closes,” Hyundai's attorney objected that
the question was argumentative. The trial court noted, “I think it is argumentative,” but continued:
“Of course not. It's a defect in the vehicle. It shouldn't have happened.”


When Brand rested his case-in-chief after he and Blacker testified, Hyundai moved for a nonsuit,
which the trial court granted. The court reasoned: “Well, I don't agree with the defense argument
that the minimum standard is just getting from point ‘A’ to point ‘B’. [¶] There has to be—the
standard is higher than that.... [¶] However, the law of implied warranty does not require that a
vehicle be defect free when it's delivered to a customer. [¶] There can be problems. There are often
problems, and in my assessment this is a case where there really is no factual dispute. [¶] We all
know what happened, what repair attempts were made, and in my assessment the malfunctioning
of the sunroof does not rise to the level of a breach of the implied warranty of merchantability. [¶]
So for that reason, I am going to grant the motion for non-suit. That's my ruling.”


II


DISCUSSION
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We review a grant of nonsuit de novo, applying the same standard governing the trial court.
(Saunders v. Taylor (1996) 42 Cal.App.4th 1538, 1541–1542, 50 Cal.Rptr.2d 395.) As the Supreme
Court has explained, “A defendant is entitled to a nonsuit if the trial court determines that, as a
matter of law, the evidence presented by plaintiff is insufficient to permit a jury to *1545  find in
his favor. [Citation.] ‘In determining whether plaintiff's evidence is sufficient, the court may not
weigh the evidence or consider the credibility of witnesses. Instead, the evidence most favorable
to plaintiff must be accepted as true and conflicting evidence must be disregarded.’ ” (Nally v.
Grace Community Church (1988) 47 Cal.3d 278, 291, 253 Cal.Rptr. 97, 763 P.2d 948 (Nally ).)
Consequently, the reviewing court “will not sustain the judgment ‘ “unless **459  interpreting the
evidence most favorably to plaintiff's case and most strongly against the defendant and resolving
all presumptions, inferences and doubts in favor of the plaintiff, a judgment for the defendant is
required as a matter of law.” ’ [Citation.]” (Ibid.)


[1]  [2] The trial court concluded in granting the nonsuit that no reasonable jury could determine
Hyundai breached the implied warranty of merchantability under the Song–Beverly Consumer
Warranty Act (§ 1790 et seq.). The act “is a remedial measure intended for the protection of
consumers and should be given a construction consistent with that purpose.” (Oregel v. American
Isuzu Motors, Inc. (2001) 90 Cal.App.4th 1094, 1103, 109 Cal.Rptr.2d 583; Murillo v. Fleetwood
Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858 [“the Song–Beverly
Act is strongly pro-consumer”].) The act provides for both express and implied warranties, and
while under a manufacturer's express warranty the buyer must allow for a reasonable number of
repair attempts within 30 days before seeking rescission (§ 1793.2, subds.(b),(d)), that is not the
case for the implied warranty of merchantability's bulwark against fundamental defects. (Mocek
v. Alfa Leisure, Inc. (2003) 114 Cal.App.4th 402, 406–408, 7 Cal.Rptr.3d 546 (Mocek ).)


[3] Under the implied merchantability warranty, “every sale of consumer goods that are sold
at retail in this state shall be accompanied by the manufacturer's and the retail seller's implied
warranty that the goods are merchantable.” (§ 1792.) The warranty “ ‘arises by operation of law’
” and therefore applies despite its omission from a purchase contract. (Mega RV Corp. v. HWH
Corp. (2014) 225 Cal.App.4th 1318, 1330, 170 Cal.Rptr.3d 861; American Suzuki Motor Corp.
v. Superior Court (1995) 37 Cal.App.4th 1291, 1295, 44 Cal.Rptr.2d 526 (American Suzuki ).)
Merchantability, as pertinent here, means that the goods “[p]ass without objection in the trade
under the contract description,” and are “fit for the ordinary purposes for which such goods
are used.” (§ 1791.1, subd. (a).) “When there has been a breach of the implied warranty of
merchantability, a buyer ‘may bring an action for the recovery of damages and other legal and
equitable relief.’ (§ 1794, subd. (a).)” (Mocek, supra, 114 Cal.App.4th at p. 406, 7 Cal.Rptr.3d 546
[buyer's options include rescission].)


Although uncommon in everyday use, the phrase “pass without objection in the trade under the
contract description” is also used in section 2–314 of the Uniform Commercial Code (UCC)
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concerning merchantability. (See, e.g., Cal. U. Com. Code, § 2314, subd. (2)(a).) A leading
commentary on the *1546  UCC notes that the requirement that the goods “pass without objection
in the trade under the contract description” is “more or less a synonym of ‘fit for ordinary
purposes,’ ” but focuses more precisely on trade usage, similar goods, and the seller's conduct.
(1 White & Summers, Uniform Commercial Code (4th ed. 1995) § 9–8, p. 523.) The dual
statutory requirements in section 1791 of passing without objection in the trade and ordinary fitness
therefore overlap to some degree.


[4]  [5] Accordingly, a “ ‘ “core test of merchantability is fitness for the ordinary purpose for
which such goods are used.” ’ ” (Mexia v. Rinker Boat Co., Inc. (2009) 174 Cal.App.4th 1297,
1303, 95 Cal.Rptr.3d 285 (Mexia ).) “Such fitness is shown if the product ‘is “in safe condition and
substantially free of defects”....’ [Citation.]” (Ibid.; American Suzuki, supra, 37 Cal.App.4th at p.
1296, 44 Cal.Rptr.2d 526 [implied warranty does not promise to fulfill buyer's expectations, but
provides instead **460  for minimum level of quality].) Thus, a new car need not “be perfect in
every detail”; rather, its implied merchantability “requires only that a vehicle be reasonably suited
for ordinary use.” (Keegan v. American Honda Motor Co., Inc. (C.D.Cal. 2012) 838 F.Supp.2d
929, 945.)


[6] Relying on American Suzuki, supra, 37 Cal.App.4th at p. 1296, 44 Cal.Rptr.2d 526, Hyundai
suggests “the implied warranty of merchantability can be breached only if the vehicle manifests
a defect that is so basic it renders the vehicle unfit for its ordinary purpose of providing
transportation.” As the trial court correctly recognized, however, a merchantable vehicle under the
statute requires more than the mere capability of “just getting from point ‘A’ to point ‘B.’ ”


The court in Isip v. Mercedes–Benz USA, LLC (2007) 155 Cal.App.4th 19, 25, 65 Cal.Rptr.3d 695
(Isip ), aptly explained that “[t]he above-quoted language in American Suzuki was from a much
different context.... The issue in American Suzuki was whether the trial court had properly certified
for class treatment the plaintiffs' claims that vehicles they had purchased were prone to rolling over
and therefore breached the implied warranty of merchantability. [Citation.] However, because the
majority of the plaintiffs' vehicles had not rolled over, the claim was too speculative to warrant
class certification. It was in the context of discussing cases in which no damage had been suffered
that the court wrote that a vehicle violates the implied warranty of merchantability only if the
vehicle is unfit for its ordinary purpose of providing transportation. [Citation.]”


Consequently, the court in Isip rejected the defendant's suggestion there that a vehicle “necessarily
does not violate the implied warranty of merchantability” if it can simply “provide[ ] transportation
from point A to point B.” (Isip, supra, 155 Cal.App.4th at pp. 27, 65 Cal.Rptr.3d 695, italics added.)
We agree this notion misstates the law.
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*1547  Hyundai next relies on Isip to suggest a plethora of defects is required before a seller
violates the implied warranty of merchantability. Hyundai also suggests it is entitled under
Isip to multiple repair attempts over an extended period of time before a buyer may rescind
under the merchantability warranty. Hyundai summarizes Isip narrowly, as follows: “Despite six
repair attempts, the car continued to have ‘malodorous air-conditioning, a leaking transmission,
transmission hesitation, and [a] clanking brake problem.’ [Citation.] ‘A vehicle that smells,
lurches, clanks, and emits smoke over an extended period of time is not fit for its intended
purpose.’ [Citation.]” (Hyundai's italics.) Relying on Isip, Hyundai insists that “the single, minor
problem with Brand's sunroof, which was easily fixable, was insufficient to support a finding of
liability on a breach of implied warranty theory.” (Italics added.)


[7] Isip, however, provides just one example of a breach of the implied warranty of
merchantability, and does not purport to establish the only manner in which a seller violates the
warranty. To the contrary, an important consideration under the implied warranty is consumer
safety. (Mexia, supra, 174 Cal.App.4th at p. 1303, 95 Cal.Rptr.3d 285.) As Isip explained, the
implied warranty ensures not simply a product “ ‘substantially free of defects,’ ” but in particular
that “a vehicle ... is ‘in safe condition.’ ” (Isip, supra, 155 Cal.App.4th at p. 27, 65 Cal.Rptr.3d 695;
Carlson v. General Motors Corp. (4th Cir. 1989) 883 F.2d 287, 297 [a merchantable vehicle is “
‘substantially free of defects’ ” and “ ‘can provide safe, reliable transportation,’ ” italics added].)


**461  This minimum guarantee in the implied warranty of merchantability protects not only the
vehicle purchaser, but other motorists, passengers, pedestrians, and the public generally. Here, a
reasonable jury could conclude that a vehicle sunroof that opens and closes on its own creates
a substantial safety hazard. Brand described how on the freeway the papers in his car suddenly
swirled about in the passenger compartment without notice, creating a dangerous distraction. We
must on appeal from a nonsuit “ ‘ “indulg[e] every legitimate inference which may be drawn from
the evidence in plaintiff['s] favor.” ’ ” (Nally, supra, 47 Cal.3d at p. 291, 253 Cal.Rptr. 97, 763
P.2d 948.) A jury therefore reasonably could infer a multitude of similar unsafe scenarios: a driver
suddenly distracted, buffeted, or even incapacitated by unexpected incoming rain, sleet, snow,
dust, or blinding sun, or endangered by objects shooting through or out of the cabin.


Hyundai contends Brand's safety “argument is specious” because “[i]f open sunroofs rendered
cars unfit for their ordinary purpose, then no cars would have sunroofs.” The contention is itself
specious, however, because it ignores the element of surprise and lack of control that differentiate
a properly working sunroof and one that, as Brand describes it, spontaneously *1548  creates a
gaping, “intermittent hole in your ... vehicle” “as you are driving down the road.” In minimizing
the sunroof problem, Hyundai implicitly maintains that its vehicle remained roadworthy in its
present condition without any repairs. But a jury reasonably could agree Brand prudently turned
the vehicle in immediately because it was not safe for him to continue driving it. 2
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2 That is not to say vehicle safety is the sole or dispositive criterion in implied warranty cases,
which may turn on other facts.


Hyundai suggested for the first time at oral argument that its assertedly successful repair nullified
Brand's rescission demand because Hyundai fixed the sunroof before Brand filed his lawsuit. As
noted, however, we must view the record most favorably to the plaintiff, and nothing in Brand's
evidence established the repair was successful. Hyundai cites no authority that it is entitled to deny
rescission and enjoy an open-ended repair window until the plaintiff sues.


[8] Hyundai insists it is entitled to at least 30 days to repair the vehicle, consistent with the period
allowed by statute under express warranties. (§ 1793.2, subd. (b).) But clearly established law
“reject[s] the ... argument” that express warranty provisions “concerning replacement or repair of
defective goods should be applied” to implied warranty breaches. (Mocek, supra, 114 Cal.App.4th
at p. 407, 7 Cal.Rptr.3d 546; Music Acceptance Corp. v. Lofing (1995) 32 Cal.App.4th 610, 620–
621, 39 Cal.Rptr.2d 159 (Music Acceptance ).) The Legislature drew the distinction between
implied and express warranty remedies, and it is not our province to change it. (In re Marriage
of Tavares (2007) 151 Cal.App.4th 620, 628, 60 Cal.Rptr.3d 39 [“The Legislature declares state
public policy, not the courts”].)


[9] Simply put, for fundamental defects triggering the statutory implied warranty, the buyer is not
required to await a seller's attempt to make repairs (Mocek, supra, 114 Cal.App.4th at pp. 406–
408, 7 Cal.Rptr.3d 546), and this is particularly true where the seriousness of the defect reasonably
undermines the buyer's confidence in the vehicle. (Cf. id. at p. 405, 7 Cal.Rptr.3d 546 [after trailer
appliances **462  and breaker panel malfunctioned with “sparks and smoke,” buyer testified “
‘there [was] no way that I would be comfortable that the thing was truly repaired as if it were a
brand[ ] new trailer’ ”].)


Notably, section 1791.1, subdivision (d), incorporates for a breach of the implied warranty of
merchantability the remedies provided in Chapters 6 and 7 of the Commercial Code, but does not
similarly incorporate Chapter 5, including Commercial Code section 2508, which affords a seller
the opportunity to cure *1549  its tender of nonconforming goods in certain circumstances. This
omission reinforces that it is the buyer's unilateral right to cancel the contract (§ 1794, subd. (b)
(1), citing Com. Code, § 2711 [right to cancel and recover incidental damages, if any] ) when a
seller provides goods breaching the implied warranty. (Mocek, supra, 114 Cal.App.4th at p. 407, 7
Cal.Rptr.3d 546; Music Acceptance, supra, 32 Cal.App.4th at pp. 620–621, 39 Cal.Rptr.2d 159.)


Under the Commercial Code, the buyer may reject the goods if they “fail in any respect to conform
to the contract,” (Com. Code, § 2601, italics added), provided the buyer alerts the seller within
a reasonable time (id., § 2602). While Hyundai noted below there is no “cooling off” period in
which to reconsider an automobile purchase, it remains true that the buyer must have a reasonable
opportunity to inspect the goods upon delivery (Com. Code, § 2606, subd. (1)(a)), and the same is
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true by incorporation under the implied warranty of merchantability (§ 1791.1, subd. (d)). Here,
Brand test drove at a different dealership a different Genesis than the one Hyundai ultimately
delivered to him. A reasonable jury could conclude the randomly opening and closing sunroof
he discovered immediately after delivery was not a minor defect as Hyundai claims, but instead
constituted a safety hazard breaching the implied warranty. Even assuming as Hyundai argues
that an “easily fixable” problem is not covered by the implied warranty of merchantability, a
jury reasonably could conclude Allen's repeated failures to correctly diagnose and repair a safety
problem justifiably undermined Brand's confidence in the vehicle, triggering the implied warranty
and his right of rescission.


At argument, Hyundai complained of potential unfairness in the year-long implied warranty term.
(§ 1791.1, subd. (c); Atkinson v. Elk Corporation of Texas (2006) 142 Cal.App.4th 212, 229–231,
48 Cal.Rptr.3d 247 [breach of implied warranty of merchantability need not be present at delivery,
but may occur any time within first year after the sale].) Again, however, the Legislature has
established this policy for consumer protection and Hyundai may direct its concerns to that body.
We note, in any event, that a buyer's measure of damages for a breach of warranty are calculated
at the time the buyer learns of the breach. (See § 1794, subd. (b)(1), citing Com. Code, § 2713.)
Accordingly, a buyer seeking to repudiate a contract for an asserted warranty breach arising well
after sale or delivery is not likely entitled to a full refund and free use of the goods until that
point, but rather a damages remedy consistent with the severity of the problem and when it arose,
including perhaps a prorated return. These issues are not before us, however, given the defect in
Brand's Hyundai was present at the outset and because damages are quintessentially for a jury to
resolve, rather than by nonsuit.


Hyundai is also mistaken in relying on Allen's service records stating Brand's sunroof either would
not open or sometimes opened randomly, but *1550  which noted no complaint the sunroof closed
spontaneously. **463  On review, we must view the evidence in the light most favorable to the
plaintiff. (Nally, supra, 47 Cal.3d at p. 291, 253 Cal.Rptr. 97, 763 P.2d 948.) Brand testified the
sunroof opened and closed, both “back and forth” and “without any input.” Brand explained the
service records inaccurately abbreviated the sunroof malfunction description he gave when he
returned the car. The testimony of a single witness is sufficient proof of any fact (Evid. Code, §
411), and a jury therefore could credit Brand's testimony and reasonably infer the service records
minimized the defect in his vehicle.


[10] Finally, Hyundai observes that the dealer's service manager, Blacker, “never testified that
Brand's vehicle was of different quality as those generally acceptable in the trade, much less that
in the trade new vehicles are never sold without similar minor defects.” To the extent Hyundai is
suggesting nonsuit was proper because Brand did not present evidence on the “passing in the trade”
component of the implied warranty of merchantability, the argument has no merit. First, Blacker
did testify he examined 50 similar Hyundais, none had the sunroof problem, and he acknowledged
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a vehicle should not be sold with an electrical short in the sunroof. In any event, as noted, the
“passing in the trade” and “ordinary fitness” components of the warranty substantially overlap.
Moreover, the statutory language expressly states the dual requirements of ordinary fitness and
passing without objection in the trade “each” must be satisfied or the product is not merchantable
and fails the implied warranty. (§ 1791.1, subd. (a).) Thus, a vehicle that fails to meet either
requirement is not merchantable, and here a reasonable jury could conclude a randomly opening
and closing sunroof presented a dangerous safety flaw.


III


DISPOSITION


The judgment is reversed and the matter is remanded for proceedings consistent with this opinion.
Appellant is entitled to his costs on appeal.


WE CONCUR:


RYLAARSDAM, ACTING P.J.


IKOLA, J.


All Citations


226 Cal.App.4th 1538, 173 Cal.Rptr.3d 454, 14 Cal. Daily Op. Serv. 6680, 2014 Daily Journal
D.A.R. 7740
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16 Cal.App.4th 383, 20 Cal.Rptr.2d 164


BRAVO VENDING, Plaintiff and Appellant,
v.


CITY OF RANCHO MIRAGE, Defendant and Respondent.


No. E009290.
Court of Appeal, Fourth District, Division 2, California.


Jun 8, 1993.


SUMMARY


A city adopted an ordinance forbidding the retail sale of cigarette or tobacco products without a
license, establishing an annual license fee, prohibiting cigarette sales to minors, and forbidding
cigarettes sales “through the use of a vending machine.” A company operating cigarette vending
machines within the city filed an action for declaratory and injunctive relief against the city, seeking
a declaration that the portion of the ordinance that prohibited the use of cigarette vending machines
was preempted by Pen. Code, § 308 (cigarette sales to minors), and was thus invalid on its face.
For the same reason, the company sought preliminary and permanent injunctions, restraining the
city from enforcing that portion of the ordinance. Simultaneously, the company filed a petition
for a writ of mandate, seeking a peremptory writ preventing enforcement of the ban on cigarette
vending machines. Both actions were consolidated, and an alternative writ of mandate was issued.
At the hearing, the trial court found that Pen. Code, § 308, did not preempt the city's prohibition of
cigarette vending machines. Since the determination of that legal issue was dispositive of both the
writ petition and the action for declaratory and injunctive relief, the trial court entered a judgment
against the company on both actions. (Superior Court of Riverside County, Nos. Indio 63521 and
63522, Richard V. Lee, Temporary Judge. * )


The Court of Appeal affirmed the trial court's judgment that the ordinance was valid. The court
held that the fact that the purpose of the ordinance was to discourage the violation of Pen. Code,
§ 308, by banning cigarette vending machines from which sales to minors occurred, did not mean
the ordinance impermissibly intruded into the field preempted by Pen. Code, § 308. The court
held that an ordinance designed to discourage criminal acts is not necessarily preempted by the
statute proscribing those acts. The court held that Pen. Code, § 308, preempts the regulatory field
of the penal aspects of cigarette sales to minors; the ordinance neither expands nor attempts to limit
the extent to which such sales are proscribed. Instead, the court held, *384  the ordinance was
intended to discourage violations of the statutory prohibition by regulating the manner in which
cigarettes are made available for sale.
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* Pursuant to California Constitution, article VI, section 21. (Opinion by McKinster, J., with
Dabney, Acting P. J., and Timlin, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Statutes § 21--Construction--Legislative Intent--Question of Law-- Appeal.
The construction of statutes and the ascertainment of legislative intent are purely questions of law.
The appellate court is not limited by the interpretation of a statute made by the trial court. Nor is
it limited to the evidence presented on the question in the trial court.


(2)
Injunctions § 32--Permanent Injunctions--Appeal--Law Applied:Mandamus and Prohibition §
72--Mandamus--Appeal--Law Applied.
On appeal from a judgment against a vending company on its complaint seeking both a declaration
that a city's ordinance prohibiting use of cigarette machines was preempted by Pen. Code, § 308
(cigarette sales to minors), as well as injunctive and mandamus relief, an amended version of the
ordinance was the relevant legislation for purposes of the appeal. On appeals from judgments
granting or denying injunctions, the law to be applied is that which is current at the time
of judgment in the appellate court, and the same rule applies in an appeal from mandamus
proceedings. Since the current version of an ordinance controls, the issues raised by an appeal
may be rendered moot by an amendment that either repeals or significantly modifies the portion
of the ordinance to which the challenge is directed. However, that did not occur in the present
case, since the only sentence of the ordinance that the vending company challenged was reenacted
without change.


(3)
Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes--Test
for Preemption--Express or Implied Preemption.
If otherwise valid local legislation conflicts with state law, it is preempted by the state law and is
void. Conflicts exist if the ordinance duplicates, contradicts, or enters an area fully occupied by
general law, either expressly or by legislative implication. Thus, examples of express preemption
occur when local legislation would do violence to the already existing state provisions by
duplicating or contradicting them, or if the language in the state statutes denies the subject matter
to local bodies. When the statute does not expressly state *385  whether its regulation of a certain
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field is to be exclusive of any other, an intent to preempt local regulatory authority may sometimes
be implied from the whole purpose and scope of the legislative scheme.


(4)
Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes--Test
for Preemption--Forms of Contradiction.
In the context of a preemption analysis, an explicit contradiction between an ordinance and a
state statute can take either of two forms. The first occurs where the language of the ordinance
directly contradicts the operative language of the statute, e.g., by penalizing conduct that the
state law expressly authorizes, or by purporting to permit conduct that the statute forbids. The
other form occurs when the regulatory language of the ordinance does not contradict any specific
portion of the statutory regulation, but passage of the ordinance itself contradicts the legislative
intent, expressly stated in the statute, that no local government shall regulate conduct within
that same field or subject matter. Accordingly, to avoid a classification system that lumps two
distinct concepts under the single title of “contradiction,” the preemption analysis consists of four
questions: (1) Does the ordinance duplicate any state law? (2) Does the ordinance contradict any
state law? (3) Does the ordinance enter into a field of regulation that the state has expressly reserved
to itself? (4) Does the ordinance enter into a field of regulation from which the state has implicitly
excluded all other regulatory authority?


(5)
Municipalities § 55--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes--
Ordinance Banning Cigarette Machines--Duplication or Contradiction of Statute Banning Sale of
Cigarettes to Minors.
In an action by a vending company seeking to invalidate a city ordinance prohibiting use of
cigarette machines, on the ground that the ordinance was preempted by Pen. Code, § 308 (cigarette
sales of minors), preemption could not be based upon the ordinance's alleged duplication of state
law, since no portion of the text of the ordinance, as amended, duplicated any provision of Pen.
Code, § 308. Moreover, the only subject matter of the challenged portion of the ordinance was the
sale of cigarettes through vending machines, which the ordinance prohibited. However, nowhere
in Pen. Code, § 308, was the use of vending machines to sell cigarettes expressly authorized. Since
the ordinance did not prohibit what the statute commanded, or command what it prohibited, it did
not contradict Pen. Code, § 308.


(6a, 6b, 6c)
Municipalities § 55--Ordinances, Bylaws, and Resolutions--Validity--Conflict With Statutes--
Statute Regulating Sale of Cigarettes to Minors--Intent to Exclude Local Regulation.
The Legislature intended to regulate the subject matter of Pen. Code, § 308 *386  (cigarette sales to
minors), to the exclusion of any local regulation. Had it wanted simply to prevent local legislation
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that was contradictory, the Legislature would not have had to add Pen. Code, § 308, subd. (e)
(legislative intent to regulate statute's subject matter and prohibit adoption of inconsistent local
regulation), since the constitutional prohibition against local ordinances contradicting state law
requires no statutory invocation to be effective (Cal. Const., art. XI, § 7). Moreover, a material
change in the language of a legislative enactment is ordinarily viewed as indicating a legislative
intent to change the meaning of the statute, and prior to being amended, Pen. Code, § 308, had
expressly authorized local ordinances. The repeal of that subdivision, and its replacement with
the materially different language of Pen. Code, § 308, subd. (e), indicated that the Legislature no
longer intended to permit dual regulation in this field.


(7)
Statutes § 22--Construction--Reasonableness.
In construing the Legislature's intent, courts must give a statutory provision a reasonable and
commonsense interpretation, rather than one that is technically correct but absurd. Courts must
also endeavor, if possible, to give significance to every sentence of a statute.


(8)
Statutes § 42--Construction--Aids--Legislative Counsel Analysis.
In an action by a vending company to invalidate a city ordinance prohibiting use of cigarette
machines, on the ground that the ordinance was preempted by Pen. Code, § 308 (cigarette
sales to minors), a Legislative Counsel analysis of the statute was not admissible as evidence
that the Legislature intended to exclusively regulate the statute's subject matter. The rationale
for considering written analyses of legislative staff members is that, while they have no
decisionmaking authority, it is reasonable to infer that those voting on a measure considered its
explanatory materials, and that the materials provide some indication of how the measure was
understood by those who voted to enact it. Since the Legislative Counsel must consider all pending
legislation (Gov. Code, § 10234), and the Legislative Counsel's Digest is a preface to each bill, it
is reasonable to presume that the Legislature adopted a bill with the intent expressed in that digest.
However, in this instance the analysis was not contained in the bill's digest, but rather, was in a
letter from the Legislative Counsel to a senator two years after the pertinent amendment to Pen.
Code, § 308, thus providing no indication of how the amendment was understood when enacted.


(9a, 9b, 9c)
Municipalities § 55--Ordinances, Bylaws, and Resolutions--Validity--Conflict With Statutes--
Preemptive Field of State Regulation--Sale of Cigarettes to Minors.
Given the Legislature's intent to regulate the “subject matter” of Pen. Code, § 308 (cigarette sales
*387  to minors), to the exclusion of any local regulation, the statute's text indicates that the
regulatory field preempted is that of the penal (i.e., both criminally and civilly proscribed) aspects
of cigarette sales to minors. A potentially preemptive “field” of state regulation is an area of
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legislation that includes the subject of the local legislation, and has a sufficient logical relation so
that a court or local legislative body can detect a patterned approach to the subject. The statute's
solitary reference to vending machines did not constitute such a pattern of regulation, nor did the
statutory language, the legislative history, or Legislative Counsel's digest of the bill indicate a
broader field including cigarette sales to adults. Also, there was no evidence that the Legislature
intended to limit the scope of its preemption solely to the punishment imposed upon violators of
Pen. Code, § 308.


(10)
Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes--
Definition of Regulatory Field.
How the relevant field occupied by preemptive state legislation is defined in the context of
a preemption analysis is often crucial to the result. If the definition is narrow, preemption is
circumscribed; if it is broad, the sweep of preemption is expanded.


(11)
Statutes § 42--Construction--Aids--Legislative Correspondence and Unenacted Bills.
In an action by a vending company to invalidate a city ordinance prohibiting use of cigarette
machines, on the ground that the ordinance was preempted by Pen. Code, § 308 (cigarette sales
to minors), a senator's letter in the Senate Journal was inadmissible as evidence of the legislative
intent behind the statute. In construing a statute, courts generally do not consider motives of
its author or the legislators who voted for it. However, a court may consider a letter explaining
the author's intent if the letter's publication is authorized by both houses to express legislative
intent. The resolution authorizing the letter's publication, however, was not adopted by the same
Legislature that approved the pertinent amendment to Pen. Code, § 308, but was adopted two years
after the amendment. Moreover, the letter was not admissible to establish the later Legislature's
intent, since the record did not indicate the letter was adopted by the Assembly as well as the
Senate. Similarly, a Senate bill to revise the statute's preemption clause was inadmissible since it
was passed only by the Senate, and that Senate was not the same Senate that approved the pertinent
amendment.


(12)
Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes--Test
for Preemption--Regulation *388  of Same Field.
In determining whether an ordinance regulates the same field of conduct or subject matter as a
state statute, a court must look not only at the face of the ordinance, but also at the purpose for
which the ordinance was enacted.
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(13)
Municipalities § 55--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes--
Considering Objective and Ultimate Effect of Local Enactment.
When the purpose of a legislative enactment is relevant to a determination of its constitutional
validity, the court may not ascertain that purpose by looking exclusively to the operative language
of the ordinance. Instead, a court must consider both the immediate objective and the likely
ultimate effect of the enactment's regulatory provisions. The enactment must also be viewed in
light of its historical context. It appears appropriate to use this same approach to determine whether
a local ordinance has intruded into an area of regulation from which it has been excluded by the
state. If the Legislature has indicated, either expressly or by implication, its intent to fully occupy a
particular field, leaving no room for supplementary or complementary local legislation, then local
entities should not be allowed to frustrate that intent by enforcing ordinances with the purpose and
effect of intruding into that restricted subject matter, but which are so carefully drafted as to avoid
the appearance of doing so. A city should not be permitted to hide the preempted substance of a
regulation behind its nonpreempted form.


(14)
Evidence § 5--Judicial Notice--Matters Subject to Notice--Newspaper Account of Adoption of
City Ordinance.
In an action by a vending company seeking to invalidate a city ordinance prohibiting use of
cigarette machines on the ground that the ordinance was preempted by Pen. Code, § 308 (cigarette
sales to minors), the appellate court denied the vending company's request to take judicial notice
of a newspaper article concerning the city's adoption of the original ordinance. The contents of that
article were not subject to judicial notice, and, even if they had been, they were merely duplicative
of a transcript of a public hearing that was already before the court.


(15a, 15b)
Municipalities § 106--Actions--Evidence--Challenge to Amended Ordinance on Preemption
Grounds--Propriety of Considering Documents Concerning Adoption of Original Ordinance.
In an action by a vending company to invalidate a city ordinance prohibiting use of cigarette
machines, on the ground that the ordinance was preempted by Pen. Code, § 308 (cigarette sales
to minors), it was proper for the Court of Appeal to consider documents concerning the *389
city's adoption of the ordinance in its original form, even though the original ordinance was
later amended. The fact of amendment did not render the reasons for the initial enactment of the
ordinance irrelevant. While the appellate court applied the law in its current form, it was entitled to
draw on legislative history of the ordinance's earlier form to look at the purpose of that legislative
scheme as a whole, especially when the particular language being challenged was enacted as part
of the original legislation rather than as a subsequent amendment.
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(16a, 16b)
Statutes § 42--Construction--Aids--Statements by Legislators During Debate on Proposed
Legislation.
In an action by a vending company to invalidate a city ordinance prohibiting use of cigarette
machines, on the ground that the ordinance was preempted by Pen. Code, § 308 (cigarette sales to
minors), it was proper for the Court of Appeal to consider statements from city council members
at the public hearing on the original ordinance. When the purpose of legislation is relevant to
its validity, the refusal to permit direct inquiry into the subjective motivations of legislators does
not insulate legislative action from effective review. To the contrary, that purpose can often be
divined by examination of objective conduct rather than by the probing of subjective thoughts,
and statements made by legislators during debate on the proposed legislation may be considered.


(17)
Municipalities § 55--Ordinances, Bylaws, and Resolutions--Conflict With Statutes--Validity of
Ordinance Designed to Discourage Criminal Acts in Light of Statute Proscribing Those Acts.
In an action by a vending company to invalidate a city ordinance prohibiting use of cigarette
machines, the trial court properly found that the ordinance was not preempted by Pen. Code, §
308 (cigarette sales to minors), even though the ordinance's purpose was to discourage Pen. Code,
§ 308, violations. When the state preempts the regulatory field regarding criminal aspects of an
activity, a local government may still impose substantive regulations concerning the manner of
operation of a lawful business that facilitates violations of the state's prohibitory regulations, so
long as the ordinance (1) is intended to discourage the activity proscribed by state law and (2)
does not attempt to expand or reduce the degree to which the particular activity regulated by state
law is criminally proscribed. Pen. Code, § 308, preempts the regulatory field of the penal aspects
of cigarette sales to minors; the ordinance neither expanded nor attempted to limit the extent to
which such sales were proscribed. Instead, it was intended to discourage violations of the statutory
prohibition by regulating the manner in which cigarettes are made available for sale.


[See 8 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, § 794.] *390


(18)
Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes--
Express or Implied Preemption.
If the Legislature has indicated an intent to fully occupy a particular regulatory field, it should not
make any difference whether that intent was communicated expressly or by implication.


(19)
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Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes--Test
for Preemption.
The preemptive effect of a given statute is determined by deciding both whether a preemptive
effect was intended, and, if so, the scope of the field of regulation that it was intended to occupy.


(20)
Municipalities § 52--Ordinances, Bylaws, and Resolutions--Validity-- Effect of Ordinance on
Business Operations.
A city ordinance prohibiting the sale of cigarettes through the use of vending machines was not
invalid on the ground that it flatly prohibited a company that operated cigarette vending machines
from conducting its business. The business being regulated by the ordinance was the business of
selling cigarettes. Anyone engaged in that business was free to continue to do so, as long as the
selling of cigarettes was done in a permissible manner, i.e., through a live salesperson as opposed
to a machine.


COUNSEL
Munger, Tolles & Olson, Mark B. Helm, Gary D. Roberts and Lynn D. Crandall for Plaintiff and
Appellant.
Jean Leonard Harris, City Attorney, for Defendant and Respondent.
Louise H. Renne, City Attorney (San Francisco), Burk E. Delventhal and Karen B. Konigsberg,
Deputy City Attorneys, as Amici Curiae on behalf of Defendant and Respondent.


McKINSTER, J.


Appellant Bravo Vending (Bravo) appeals from a judgment against it on its action for declaratory
relief and a permanent injunction and its petition for a writ of mandate, both of which sought to
prevent the enforcement of an ordinance adopted by the City of Rancho Mirage (City). We affirm.
*391


Factual and Procedural Background
On December 6, 1990, the City adopted its Ordinance No. 488, which: forbade the retail sale of
“any cigarette or any tobacco product or cigarette paper or cigarette wrapper 1  at any place in the
City without a license”; established an annual license fee; prohibited sales of cigarettes to minors;
and forbade the sale of cigarettes “through the use of a vending machine.”


1 For convenience, we shall hereinafter refer to all of the enumerated items collectively as
“cigarettes.”


Bravo operates cigarette vending machines in various business locations within the City. On
February 20, 1991, Bravo filed an action for declaratory and injunctive relief against the City. It
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sought a declaration that the portion of Ordinance No. 488 which prohibited the use of cigarette
vending machines was preempted by Penal Code section 308, 2  and thus was invalid on its face. For
the same reason, it prayed for the issuance of preliminary and permanent injunctions restraining the
City from enforcing that portion of the ordinance. Simultaneously, Bravo filed a separate petition
for a writ of mandate, seeking the issuance of a peremptory writ preventing the enforcement of
the ban on cigarette vending machines.


2 Unless specified otherwise, all further section references are to the Penal Code.


Two days later, both actions were consolidated, and an alternative writ of mandate was issued. At
the hearing, the trial court found that section 308 did not preempt the City's prohibition of cigarette
vending machines. Since the determination of that legal issue was dispositive of both the petition
for a writ of mandate and the action for declaratory and injunctive relief, the trial court entered a
judgment against Bravo on both actions. This timely appeal followed. 3


3 Pursuant to a petition by Bravo, we stayed the enforcement of that portion of the ordinance
which bans cigarette vending machines, pending determination of the appeal.


Discussion
This case presents only one issue: Does section 308 preempt that portion of the City's ordinance
which forbids the sale of cigarettes through vending machines?


A. Standard of Review
In evaluating the extent, if any, to which section 308 preempts the City's ordinance, we must
interpret both pieces of legislation. (1) “[T]he construction of statutes and the ascertainment of
legislative intent are purely questions of law. This court is not limited by the interpretation of the
statute *392  made by the trial court ....” (Burnsed v. State Bd. of Control (1987) 189 Cal.App.3d
213, 218, fn. 3 [234 Cal.Rptr. 316].) Nor are we limited to the evidence presented on the question
in the trial court. (California Teachers Assn. v. San Diego Community College Dist. (1981) 28
Cal.3d 692, 699 [170 Cal.Rptr. 817, 621 P.2d 856].)


B. The City's Ordinance
Following the adoption of Ordinance No. 488, its operative provisions were codified as chapter
5.24 of the City's municipal code. On July 25, 1991, the City adopted Ordinance No. 502, which
amended Rancho Mirage Municipal Code sections 5.24.020 and 5.24.030. As thus amended, that
chapter provides:
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“5.24.010 License required—Application—Issuance. No person shall keep for retail sale, sell at
retail or otherwise dispose of any cigarette or any tobacco product or cigarette paper or cigarette
wrapper at any place in the city without a license. Application for a license shall be made to the city
on a form supplied by the city. The application shall state the full name and address of the applicant,
the location of the building and part intended to be used by the applicant under the license, the
kind of business conducted at such location and such other information as shall be required by the
application form. Upon the filing of an application with the department of economic development,
it shall be presented to the department head for consideration. If granted by the department head,
a license shall be issued by the city upon payment of the required fee. (Ord. 488 § 1, 1990).


”5.24.020 License—Fee. A. The annual license fee for a cigarette vending license shall be twenty-
five dollars.


“B. No person shall be licensed to sell cigarettes through a vending machine. (Ord. 502 § 1, 1991:
Ord. 488 § 2, 1990).


“5.24.030 Prohibited sales. No person shall sell or dispense any cigarettes or tobacco product, a
cigarette paper or cigarette wrapper through the use of a vending machine. (Ord. 502 § 2, 1991:
Ord. 488 § 3, 1990).”


(2) The ordinance considered by the trial court differed in some respects. 4  However, “[u]nder
settled principles, the version of the ordinance in force at present is the relevant legislation for
purposes of this appeal. 'It is *393  ... an established rule of law that on appeals from judgments
granting or denying injunctions, the law to be applied is that which is current at the time of
judgment in the appellate court.' ” (Kash Enterprises, Inc. v. City of Los Angeles (1977) 19 Cal.3d
294, 306 fn. 6 [138 Cal.Rptr. 53, 562 P.2d 1302], quoting from Callie v. Board of Supervisors
(1969) 1 Cal.App.3d 13, 18 [81 Cal.Rptr. 440].) The same rule applies in an appeal from mandamus
proceedings. (Callie, supra, at p. 19.)


4 Specifically, the amendment added the provision in Rancho Mirage Municipal Code section
5.24.020 that “[n]o person shall be licensed to sell cigarettes through a vending machine.” At
the same time, it deleted the first sentence of section 5.24.030 of the municipal code, which
formerly provided that “[n]o person shall sell or give away any cigarette or any tobacco
product, cigarette paper or cigarette wrapper to any person under the age of eighteen (18)
years.” (Ord. No. 502.)


Because the current version of an ordinance controls, the issues raised by an appeal may be
rendered moot by an amendment which either repeals or significantly modifies the portion of the
ordinance to which the challenge is directed. (Callie, supra, 1 Cal.App.3d at pp. 18-19 [reversing
judgment and directing the trial court to dismiss the action where the portion of the ordinance which
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it attacked had been repealed]; Building Industry Assn. v. City of Oxnard (1985) 40 Cal.3d 1, 3 [218
Cal.Rptr. 672, 706 P.2d 285] [reversing the judgment for the trial court's reconsideration of the
modified ordinance].) That is not the case here, because the only sentence of the ordinance which
Bravo challenges (“No person shall sell or dispense any cigarettes or tobacco product, cigarette
paper or cigarette wrapper through the use of a vending machine.”) was reenacted without change.
(Cf. In re Dapper (1969) 71 Cal.2d 184, 189 [77 Cal.Rptr. 897, 454 P.2d 905].) 5


5 Not only was that sentence from Rancho Mirage Municipal Code section 5.24.030 repeated
in the amended version, but as previously noted, a redundant sentence was added as section
5.24.020, subdivision B: “No person shall be licensed to sell cigarettes through a vending
machine.” Because the two provisions are substantially identical, we consider Bravo's
challenge to extend to that new sentence as well.


For these reasons, in evaluating the validity of the City's regulations, we shall apply the language
of chapter 5.24 of its municipal code (Chapter 5.24) as amended on July 25, 1991.


C. Section 308
The sale of cigarettes to minors has been a criminal offense in this state since at least 1892, when
section 308 first took effect. (Stats. 1891, ch. 70, § 1, p. 64.) Following an amendment in 1983,
that section consisted primarily of three elements: (1) it proclaimed the knowing sale of cigarettes
to minors to be a misdemeanor; (2) it required that any cigarette dealer post a copy of that law,
and described the penalties to be imposed for the failure to do so; and (3) it declared that local
governments were free to further regulate *394  the sale or display of cigarettes to minors. (Stats.
1983, ch. 1092, § 265, p. 4034.) 6


6 The full text of that version of former section 308 read as follows:
“(a) Every person, firm or corporation which knowingly sells or gives or in any way furnishes
to another person who is under the age of 18 years any tobacco, cigarette, or cigarette papers,
or any other preparation of tobacco, or any other instrument or paraphernalia that is designed
for the smoking or ingestion of tobacco, products prepared from tobacco, or any controlled
substance, is guilty of a misdemeanor.
“(b) Every person firm or corporation which sells, or deals in tobacco or any preparation
thereof, shall post conspicuously and keep so posted in his or their place of business a copy
of this act, and any such person failing to do so shall upon conviction be punished by a fine
of ten dollars ($10) for the first offense and fifty dollars ($50) for each succeeding violation
of this provision, or by imprisonment for not more than 30 days.
“The Secretary of State is hereby authorized to have printed sufficient copies of this act to
enable him to furnish dealers in tobacco with copies thereof upon their request for the same.
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“(c) Nothing in this section or any other provision of law shall invalidate an ordinance of,
or be construed to prohibit the adoption of an ordinance by, a city or county or a city and
county regulating the sale or display to persons under the age of 18 years of items described
in this section.”


As the result of the passage of Senate Bill No. 1960 (1987-1988 Reg. Sess.), 7  authored by Senator
Petris, section 308 was revised again in 1988. As amended, it now provides:


7 All references to Senate Bill No. 1960 are to the bill designated as such for the 1987-1988
Regular Session.


“(a) Every person, firm or corporation which knowingly sells, gives, or in any way furnishes to
another person who is under the age of 18 years any tobacco, cigarette, or cigarette papers, or
any other preparation of tobacco, or any other instrument or paraphernalia that is designed for the
smoking or ingestion of tobacco, products prepared from tobacco, or any controlled substance, is
subject to either a criminal action for a misdemeanor or to a civil action brought by a city attorney,
a county counsel, or a district attorney, punishable by a fine of two hundred dollars ($200) for the
first offense, five hundred dollars ($500) for the second offense, and one thousand dollars ($1,000)
for the third offense.


“Notwithstanding Section 1464 or any other provision of law, 25 percent of each civil and criminal
penalty collected pursuant to this subdivision shall be paid to the office of the city attorney, county
counsel, or district attorney, whoever is responsible for bringing the successful action, and 25
percent of each civil and criminal penalty collected pursuant to this subdivision shall be paid to the
city or county for the administration and cost of the community service work component provided
in subdivision (b).


“Proof that a defendant, or his or her employee or agent, demanded, was shown, and reasonably
relied upon evidence of majority shall be defense to *395  any action brought pursuant to this
subdivision. Evidence of majority of a person is a facsimile of or a reasonable likeness of a
document issued by a federal, state, county, or municipal government, or subdivision or agency
thereof, including, but not limited to, a motor vehicle operator's license, a registration certificate
issued under the Federal Selective Service Act, or an identification card issued to a member of
the armed forces.


“For purposes of this section, the person liable for selling or furnishing tobacco products to minors
by a tobacco vending machine shall be the person authorizing the installation or placement of
the tobacco vending machine upon premises he or she manages or otherwise controls and under
circumstances in which he or she has knowledge, or should otherwise have grounds for knowledge,
that the tobacco vending machine will be utilized by minors.
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“(b) Every person under the age of 18 years who purchases or receives any tobacco, cigarette,
or cigarette papers, or any other preparation of tobacco, or any other instrument or paraphernalia
that is designed for the smoking of tobacco, products prepared from tobacco, or any controlled
substance shall, upon conviction, be punished by a fine of fifty dollars ($50) or 25 hours of
community service work.


“(c) Every person, firm or corporation which sells, or deals in tobacco or any preparation thereof,
shall post conspicuously and keep so posted in his, her, or their place of business a copy of this
act, and any such person failing to do so shall upon conviction be punished by a fine of ten dollars
($10) for the first offense and fifty dollars ($50) for each succeeding violation of this provision,
or by imprisonment for not more than 30 days.


“The Secretary of State is hereby authorized to have printed sufficient copies of this act to enable
him or her to furnish dealers in tobacco with copies thereof upon their request for the same.


“(d) For purposes of determining the liability of persons, firms, or corporations controlling
franchises or business operations in multiple locations for the second and subsequent violations of
this section, each individual franchise or business location shall be deemed a separate entity.


“(e) It is the Legislature's intent to regulate the subject matter of this section. As a result, no city,
county, or city and county shall adopt any *396  ordinance or regulation inconsistent with this
section.” (Stats. 1988, ch. 1045, § 1, pp. 3393-3394.) 8


8 Section 308 was amended further in 1989 by adding subdivision (f), which sets forth
conditions under which the Director of Corrections may sell cigarettes to confined minors
who are at least 16 years old. (Stats. 1989, ch. 223, § 1, p. 1247.)


D. Does Section 308 Preempt Chapter 5.24?
“A county or city may make and enforce within its limits all local, police, sanitary, and other
ordinances and regulations not in conflict with general laws.” (Cal. Const., art. XI, § 7.) (3) “ 'If
otherwise valid local legislation conflicts with state law, it is preempted by such law and is void.'
” (Sherwin Williams Co. v. City of Los Angeles (1993) 4 Cal.4th 893, 897 [16 Cal.Rptr.2d 215, 844
P.2d 534], quoting from Candid Enterprises, Inc. v. Grossmont Union High School Dist. (1985)
39 Cal.3d 878, 885 [218 Cal.Rptr. 303, 705 P.2d 876].)


“Conflicts exist if the ordinance duplicates [citations], contradicts [citation], or enters an area fully
occupied by general law, either expressly or by legislative implication [citations].” (Lancaster
v. Municipal Court (1972) 6 Cal.3d 805, 807- 808 [100 Cal.Rptr. 609, 494 P.2d 681]; accord,
Sherwin- Williams, supra, 4 Cal.4th at p. 897.)
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Thus, local legislation is preempted if it “would do violence to the already existing state provisions”
by duplicating or contradicting them, or if “the language in the state statutes denied the subject
matter to local bodies ....” (Abbott v. City of Los Angeles (1960) 53 Cal.2d 674, 682-683 [3 Cal.Rptr.
158, 349 P.2d 974, 82 A.L.R.2d 385].) These are examples of express preemption.


When the statute does not expressly state whether its regulation of a certain field is to be exclusive
of any other, an intent to preempt local regulatory authority may sometimes be implied from “the
whole purpose and scope of the legislative scheme.” (People ex rel. Deukmejian v. County of
Mendocino (1984) 36 Cal.3d 476, 485 [204 Cal.Rptr. 897, 683 P.2d 1150].)


The Supreme Court has sometimes characterized the preemption analysis as a three-step process:
(1) Does the local regulation explicitly contradict any provision of state law? (2) Does it duplicate
state law? (3) If the local regulation is neither contradictory nor duplicative, does state law
impliedly preempt the field of regulation? (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277,
291-292 [219 Cal.Rptr. 467, 707 P.2d 840].)


(4) Conceptually, however, an explicit contradiction between an ordinance and a state statute can
take either of two forms. One is where the *397  language of the ordinance directly contradicts
the operative language of the statute, e.g., by penalizing conduct which the state law expressly
authorizes, or by purporting to permit conduct which the statute forbids. The other form occurs
when the regulatory language of the ordinance does not contradict any specific portion of the
statutory regulation, but the passage of the ordinance itself contradicts the Legislature's intent,
expressly stated in the statute, that no local government shall regulate conduct within that same
“field” or subject matter. This distinction was implicitly recognized in Cohen when it listed
contradiction and entry into an area fully occupied by general law as separate examples of conflicts
between ordinances and state laws. (40 Cal.3d at p. 290.)


Accordingly, to avoid a classification system which lumps two distinct concepts under the single
title of “contradiction,” the better analysis consists of four questions, which in order of increasing
difficulty may be listed as follows: (1) Does the ordinance duplicate any state law? (2) Does the
ordinance contradict any state law? (3) Does the ordinance enter into a field of regulation which
the state has expressly reserved to itself? (4) Does the ordinance enter into a field of regulation
from which the state has implicitly excluded all other regulatory authority? (Sherwin-Williams,
supra, 4 Cal.4th at pp. 902-903; Candid Enterprises, Inc., supra, 39 Cal.3d at p. 886.)


1. Duplication
The only provision of state law which Bravo contends to be in conflict with Chapter 5.24 is section
308. When Chapter 5.24 was enacted by Ordinance No. 488, it did contain a provision which
duplicated section 308's prohibition against sales of cigarettes to minors. However, that portion of
Chapter 5.24 was not challenged by Bravo, and in any event is no longer before us, having been
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repealed by Ordinance No. 502. (5) No portion of the text of Chapter 5.24 as presently constituted
duplicates any provision in section 308. Therefore, the alleged preemption of Chapter 5.24 cannot
be based upon its duplication of state law.


2. Contradiction
The only subject matter of the challenged portion of Chapter 5.24 is the sale of cigarettes through
vending machines, which it prohibits. However, nowhere in section 308 is the use of vending
machines to sell cigarettes expressly authorized. Because Chapter 5.24 “does not prohibit what
the statute commands or command what it prohibits” (Sherwin-Williams, supra, 4 Cal.4th p. 902),
it does not contradict section 308.


3. Express Reservation of Exclusive Authority
In subdivision (e) of section 308, the Legislature was obviously attempting to express the degree
to which that section was designed to preempt local *398  regulation: “It is the Legislature's intent
to regulate the subject matter of this section. As a result, no city, county, or city and county shall
adopt any ordinance or regulation inconsistent with this section.”


(6a) Bravo contends that the Legislature intended to regulate the subject matter of the section
to the exclusion of any local regulation. On the other hand, the City argues that the Legislature
intended to preclude, not all local regulations, but only those inconsistent with the statute. As will
be shown, while the unfortunate language chosen by the Legislature is far from clear, we conclude
that Bravo is correct.


As phrased, the first sentence is so self-evident as to be meaningless. Had the Legislature not
intended to regulate that subject matter, it would not have adopted legislation concerning that
subject. (7), ( 6b) However, in construing the Legislature's intent, we must give a statutory
provision “a reasonable and common sense interpretation,” rather than one which is technically
correct but absurd. (DeYoung v. City of San Diego (1983) 147 Cal.App.3d 11, 18 [194 Cal.Rptr.
722].) We must also endeavor, if possible, to give significance to every sentence of a statute. (Ibid.)
Applying those rules of statutory interpretation to the first sentence, it appears that the Legislature
intended to exclusively regulate the subject matter of section 308.


Unfortunately, that interpretation is not easily harmonized with the other sentence of subdivision
(e) of section 308, which provides that local governments are prohibited from adopting regulations
which are “inconsistent” with that section. If the state statute occupies the entire field of
regulation, then this sentence is an unnecessary restatement of the legal effect of that exclusive
occupation. Furthermore, by suggesting that consistent regulations are permissible despite that
express preemption of the field, the second sentence is misleading.
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Nevertheless, we are prepared to accept these incongruities because the alternative interpretation
—i.e., that the Legislature intended, not to preempt the entire field, but only to prevent any
local legislation which would be contradictory to the express provisions of section 308—is even
less attractive. That construction of the statute robs the first sentence of subdivision (e) of any
significance whatsoever. Indeed, if the Legislature's intent was simply to prevent contradictory
local legislation, it need not have added subdivision (e) at all, since the constitutional prohibition
against local ordinances which contradict state law requires no statutory invocation to be effective.
(Cal. Const., art. XI, § 7.)


In short, given the choice between an interpretation which gives significance to the subsection and
one which renders it entirely redundant, we choose the former. *399


Nothing in the legislative history dissuades us from that choice, because both interpretations
find equal support there. (8) (See fn. 9.), ( 6c) The reports of a legislative committee and of
the Legislative Analyst state that section 308 “supersedes any local government ordinance or
regulation pertaining to the sale of tobacco to minors.” (Sen. Rules Com. Rep. on Sen. Bill No.
1960, as amended Aug. 17, 1988, p. 2; Legis. Analyst's Office, Analysis of Sen. Bill No. 1960,
as amended Aug. 2, 1988, p. 1.) 9  On the other hand, other analyses speak only of prohibiting
“inconsistent” ordinances. 10


9 Another analysis by the Legislative Counsel, quoted by Bravo, asserts that subdivision (e) of
section 308 “makes it clear that the Legislature intended to fully occupy the field governing
the distribution of tobacco products to persons under the age of 18 years.” However, that
opinion is not admissible as evidence of legislative intent.
The rationale for considering the written analyses of legislative staff members is that,
while those analysts have no decisionmaking authority themselves, “it is reasonable to infer
that those who actually voted on the proposed measure read and considered the materials
presented in explanation of it, and that the materials therefore provide some indication of how
the measure was understood at the time by those who voted to enact it.” (Hutnick v. United
States Fidelity & Guaranty Co. (1988) 47 Cal.3d 456, 465, fn. 7 [253 Cal.Rptr. 236, 763 P.2d
1326].) Similarly, since the Legislative Counsel is required to consider all pending legislation
(Gov. Code, § 10234), and since the “Legislative Counsel's Digest is printed as a preface
to every bill considered by the Legislature” (Southland Mechanical Constructors Corp. v.
Nixen (1981) 119 Cal.App.3d 417, 428, fn. 5 [173 Cal.Rptr. 917], overruled on another
ground in Laird v. Blacker (1992) 2 Cal.4th 606, 617 [7 Cal.Rptr.2d 550, 828 P.2d 691]), “it
is reasonable to presume that the Legislature adopted [a bill] with the intent and meaning
expressed in [the Legislative Counsel's] digest of the bill” (Maben v. Superior Court (1967)
255 Cal.App.2d 708, 713 [63 Cal.Rptr. 439]; accord, People v. Superior Court (Douglass)
(1979) 24 Cal.3d 428, 434 [155 Cal.Rptr. 704, 595 P.2d 139]).
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Here, however, the analysis cited by Bravo was not contained in the digest to Senate Bill No.
1960, or to any other legislation pending during the 1987- 1988 Regular Session. Instead, it
is expressed only in a letter from the Legislative Counsel to Senator Dills in April of 1990,
two years after the amendment to section 308. Therefore, it provides no indication of how
subdivision (e) of section 308 was understood at the time it was enacted by those who voted
to enact it.


10 For instance, the Assembly Ways and Means Committee Republican Analysis of Senate Bill
No. 1960, dated August 10, 1988, in summarizing the provisions of the bill, concludes that
it “prohibits cities and counties from adopting any ordinance or regulation inconsistent with
these provisions.” The Legislative Counsel's Digest to the final version of the bill includes
a virtually identical characterization of the bill's effect: no local government could “adopt
any ordinance or regulation inconsistent with the above provisions.” (Legis. Counsel's Dig.,
Sen. Bill No. 1960, 4 Stats. 1988 (Reg. Sess.) Summary Dig., p. 336.) Similarly, Senator
Petris, the author of the bill, testified before an Assembly committee that the then-proposed
amendments to his bill would “preempt local and county ordinances or regulations which are
inconsistent with State law.” (Testimony before Assem. Public Safety Com. June 27, 1988.)


Finally, our choice of the proper interpretation is supported by the application of another rule
of statutory construction, “the principle that a material change in the language of a legislative
enactment is ordinarily viewed as showing an intent on the part of the Legislature to change the
meaning of the statute ....” ( *400  Long Beach Police Officers Assn. v. City of Long Beach (1988)
46 Cal.3d 736, 744- 745 [250 Cal.Rptr. 869, 759 P.2d 504]; accord, Mosk v. Superior Court (1979)
25 Cal.3d 474, 493 [159 Cal.Rptr. 494, 601 P.2d 1030].) Prior to its amendment in 1988, § 308 had
expressly authorized local ordinances “regulating the sale or display to persons under the age of 18
years of items described in this section.” (Former § 308, subd. (c).) The repeal of that subdivision,
and its replacement with the materially different language of the new subdivision (e), indicates
that the Legislature no longer intended to permit dual regulation in this field.


a. The Subject Matter of Section 308
(9a) Having determined that the Legislature intended to preempt all local government regulation of
the subject matter of section 308 what did the Legislature understand to be that “subject matter”? (
10), ( 9b) “How the relevant field occupied by the ... preemptive state legislation is defined is often
crucial to the result: 'If the definition is narrow, preemption is circumscribed; if it is broad, the
sweep of preemption is expanded.' ” (Candid Enterprises, Inc. v. Grossmont Union High School
Dist., supra, 39 Cal.3d at p. 886, fn. 4., quoting from California Water & Telephone Co. v. County
of Los Angeles (1967) 253 Cal.App.2d 16, 27-28 [61 Cal.Rptr. 618].)


Bravo proposes three alternative definitions of the section's subject matter: (1) the sale or other
distribution of cigarettes to adults and minors; (2) the sale of cigarettes by vending machines; or
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(3) the sale of cigarettes to minors. The City agrees that section 308 concerns the sale of cigarettes
to minors, but contends that, as used in subdivision (e), “subject matter” was intended to refer
only to the provisions in section 308 which specify the punishment to be imposed upon those who
violate the section.


Bravo's contention that section 308 is “a comprehensive solution to potential problems posed by
cigarette vending machines” is absurd. In that lengthy section, vending machines are mentioned
in but a single sentence, the sole purpose of which is to identify the person liable for violating
the section when the sale to a minor occurs through a cigarette vending machine. To say that that
sentence is the primary, or even a major, subject matter of the section is a gross distortion. As
the Supreme Court has said, “[a] potentially preemptive 'field' of state regulation is 'an area of
legislation which includes the subject of the local legislation, and is sufficiently logically related
so that a court, or a local legislative body, can detect a patterned approach to the subject.' ” (Fisher
v. City of Berkeley (1984) 37 Cal.3d 644, 707-708 [209 Cal.Rptr. 682, 693 P.2d 261], quoting from
Galvan v. Superior Court (1969) 70 Cal.2d 851, 862 [76 Cal.Rptr. 642, 452 P.2d 930].) Section
308's solitary reference to vending machines does not constitute such a pattern of regulation. *401


Bravo's broader assertion—that the regulatory field which the Legislature intended to exclusively
occupy through section 308 is the entire business of distributing cigarettes, to adults as well as to
minors—is equally fantastic. The statute refers solely to sales to and purchases by minors. There is
nothing in the statutory language which states, or even from which an inference may be reasonably
drawn, that the subject matter includes sales of cigarettes to adults.


Bravo's attempts to support its interpretation with the legislative history of section 308 are
unavailing. While a Senate Rules Committee report concerning Senate Bill No. 1960 does state
that the bill “[s]et forth legislative intent to regulate the subject matter governing the distribution
of tobacco products,” that description must be read in the context of how the report characterized
the subject of the bill as a whole: “Subject: Minors: distribution of tobacco products.” (Sen. Rules
Com. Rep. on Sen. Bill No. 1960 as amended Aug. 17, 1988, p. 1.)


Moreover, Bravo's expansive interpretation of that isolated line from that report is inconsistent
with other portions of the legislative history. For instance, the very next page of that same
committee report, under the heading of “Analysis,” states that Senate Bill No. 1960 “specifies that
it supersedes any local government ordinance or regulation pertaining to the sale of tobacco to
minors.” (Sen. Rules Com. Rep. on Sen. Bill No. 1960 as amended Aug. 17, 1988, supra, p. 2.) A
report from the Legislative Analyst uses the identical language. (Legis. Analyst's Office, Analysis
of Sen. Bill No. 1960 (1987-1988 Reg. Sess.) as amended Aug. 2, 1988, p. 1.)


Similarly, Bravo's reliance upon the Legislative Counsel's Digest of Senate Bill No. 1960 is
misplaced. The title of that digest, to which Bravo cites, is simply: “Ch. 1045 (SB 1960) Petris.
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Distribution of tobacco products.” (Legis. Counsel's Dig., Sen. Bill No. 1960, 4 Stats. 1988 (Reg.
Sess.) Summary Dig., p. 336.) However, the text of the Legislative Counsel's analysis explains
that the actual subject matter of the bill is not so broad. Specifically, the digest states that the
then-existing version of section 308 specified that it was not to be construed to prohibit any local
regulations of “the sale or display to persons under the age of 18 years of tobacco products.” (At
p. 336) The very next sentence contrasts that law with Senate Bill No. 1960: “This bill, instead,
would set forth declarations of legislative intent to regulate the above subject matter governing
the distribution of tobacco products ....” (Ibid.) The “above subject matter” to which that sentence
refers appears to be “the sale or display to persons under the age of 18 years of tobacco products.”


Turning to the City's interpretation, we reject its contention that the Legislature intended to limit
the scope of its preemption solely to the *402  level of punishment to be imposed upon those who
violate section 308. (11)(See fn. 11.), ( 9c) Such an intent is not reflected in either the text of that
section or its legislative history. 11


11 The City supports its interpretation with two documents, neither of which is admissible
legislative history.
First, the City cites to a letter from Senator Petris, which was approved for printing in the
Senate Journal by a vote of the Senate, and which purports to clarify the intent of section
308, subdivision (e). It states that the intent of that subdivision “was not to preempt local
governments from enacting legislation which further eliminates a minor's access to tobacco
products. Rather, the preemption was meant only to apply to the fines” prescribed by the
section, in order “to ensure statewide uniformity in relation to the fines for the sale of tobacco
products to minors.” (Letter of May 31, 1990, to Pres. Pro Tem. of Sen., Sen. J. (1989-1990
Reg. Sess.) p. 6129.)
The general rule is that, in construing a statute, we do not consider the motives or
understandings of either its author or the individual legislators who voted for it. (In re
Marriage of Bouquet (1976) 16 Cal.3d 583, 589 [128 Cal.Rptr. 427, 546 P.2d 1371];
California Teachers Assn. v. San Diego Community College Dist., supra, 28 Cal.3d at pp.
699-700.) However, a court may consider a letter explaining the author's intent in proposing
a piece of legislation if the publication of the letter has been authorized by both houses of
the Legislature to express the legislative intent. (Bouquet, supra, at 16 Cal.3d pp. 588-590.)
The same might even be true when such a letter is published in the journal of only one of the
two houses of the Legislature which adopted the legislation. (Cf. County of Los Angeles v.
State of California (1987) 43 Cal.3d 46, 51, fn. 2 [233 Cal.Rptr. 38, 729 P.2d 202].)
Here, however, the resolution authorizing the publication of the letter was not adopted by
the same Legislature which approved the amendment to section 308 in 1988. Instead, that
resolution was adopted in 1990, two years after the amendment to section 308, and thus after
the composition of the Legislature had been altered by the intervening election. Therefore,
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a resolution adopted by the 1990 Legislature is not admissible to establish the intent of the
1988 Legislature when it amended section 308.
Nor is the letter admissible to establish the 1990 Legislature's intent concerning section 308.
If a letter of legislative intent had been published by both houses of the 1990 Legislature, it
can be considered for the intended construction of the statute from the date of publication
forward. (Cf. California Emp. etc. Com. v. Payne (1947) 31 Cal.2d 210, 214 [187 P.2d 702].)
However, while the record before us indicates that the letter was published by the Senate, it
does not state that it was also adopted by the Assembly. We are aware of no authority which
would permit one house of the Legislature to unilaterally establish the intent behind a piece
of legislation on which it did not vote.
The same defect prevents the admission of the other evidence on which the City relies: Senate
Bill No. 2912 of the 1989-1990 Regular Session. While that bill would have revised the
preemption clause of section 308 to explicitly state that the only local regulation which it
preempted was that concerning the amount of the penalties for violating section 308, that
bill was passed only by the Senate, not by the Assembly. Since it was not adopted by both
houses, it did not change the existing intent of section 308. Furthermore, since the Senate
which adopted it was not the same Senate which approved Senate Bill No. 1960 in 1988,
that adoption sheds no light on the 1988 Legislature's intent.


Contrary to the parties' interpretations, the text of section 308 clearly indicates that the subject
matter of that section is the penal aspects of the sale of cigarettes to minors. Subdivision (a) of
the section defines the sale of cigarettes to a minor as either a misdemeanor or a civil offense;
describes how and by whom the offense is to be prosecuted; sets the amount of the *403  fines
to be imposed upon those making the proscribed sales, and describes how those fines are to be
divided; establishes a defense; and identifies the person liable in the event the proscribed sale
is accomplished through a vending machine rather than in person. Subdivision (b) defines the
purchase or receipt of cigarettes by a minor as an offense, and establishes the punishment to be
imposed on offenders. Subdivision (c) attempts to discourage the commission of either offense
by requiring that a copy of the section be posted by all cigarette sellers. Finally, subdivision (d)
clarifies that second and subsequent offenses are to be determined on the basis of the business
location involved, rather than the owner of the business.


In short, every provision of section 308 deals directly with the proscription, prosecution, or
punishment of the sale or other distribution of cigarettes to, and the purchase or receipt of cigarettes
by, minors. As discussed above, when viewed in its entirety, the legislative history does not indicate
a broader preemptive intent. Accordingly, we conclude that the regulatory field preempted by
section 308 is that of the penal—i.e., both criminally and civilly proscribed—aspects of the sale of
cigarettes to minors: To whom is it illegal to sell cigarettes, and what are the penal consequences
of doing so?



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=31CALIF2D210&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_214&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_214 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1948114013&pubNum=661&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Bravo Vending v. City of Rancho Mirage, 16 Cal.App.4th 383 (1993)
20 Cal.Rptr.2d 164


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 21


b. The Subject Matter of Chapter 5.24
Section 308's express reservation of authority over the regulation of the penal aspects of the sale
of cigarettes to minors preempts Chapter 5.24 only if that ordinance concerns that same subject
matter. Thus, we turn to the definition of the subject matter of the local ordinance.


(i) Subject Matter of Text
On its face, Chapter 5.24 covers two related subjects. First, it describes the class of persons who
may sell cigarettes, by specifying that no one may sell cigarettes without a license. (Ch. 5.24, §
5.24.010.) Second, it describes the means by which cigarettes may be sold, by specifying that no
one, licensed or unlicensed, may sell cigarettes through a vending machine. (Ch. 5.24, §§ 5.24.020,
subd. B., and 5.24.030.)


Neither subject is touched on by section 308. The subject matter of Chapter 5.24 further differs
from that of section 308 in that the ordinance does not establish a class of consumers to whom
cigarettes may not be sold. While it specifies who may sell cigarettes, it is silent as to who may buy
them. In particular, it does not draw any distinctions between adult consumers and those under 18.
In short, the language of Chapter 5.24 indicates that it does not concern the same subject matter
as section 308. *404


(ii) Purpose Is Relevant to Subject Matter.
(12) However, in determining whether an ordinance regulates the same field of conduct (or, to
use the phrasing of section 308, the same subject matter) as a state statute, a court must look, not
only at the face of the ordinance, but also at the purpose for which the ordinance was enacted.
(Lancaster v. Municipal Court, supra, 6 Cal.3d 805.)


At issue in Lancaster was a county ordinance which made it a misdemeanor for any person to
massage any person of the opposite sex for remuneration. (6 Cal.3d at p. 807.) In determining
whether that prohibition was preempted by state law, the court started by reaffirming its prior
holding in In re Lane (1962) 58 Cal.2d 99, 103 [22 Cal.Rptr. 857, 372 P.2d 897], to the effect
that the state had impliedly preempted the entire field of the criminal aspects of sexual activity.
(Lancaster, supra, 6 Cal.3d at p. 808.)


Turning then to the question of whether the ordinance intruded into that same field, the court said:
“There has been no suggestion of any reasonable purpose to the ordinance before us other than to
limit sexual activity. Although it has been urged that the ordinance should be viewed as a regulation
of the business of administering massages and not a sexual regulation, the only specification of
any actual or potential evil is the sexual activity which may follow in the wake of the massage. The
ordinance before us does not limit the persons who may give or receive massages or in any way
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regulate or limit the manner of administering a massage except to prohibit transsexual massage.” (6
Cal.3d at p. 809.) The court then went on to consider items of legislative history, including letters
to the board of supervisors from the county's administrative officer and sheriff, which indicated
that the purpose of the ordinance was to regulate immoral conduct and to control prostitution. (Id.,
at p. 809, fn. 2.) It concluded that the ordinance was a regulation of the criminal aspects of sexual
conduct and thus was preempted. (Id., at p. 809.)


This approach is consistent with the analysis employed when an ordinance is challenged on
constitutional grounds other than preemption. (13) When the purpose of a legislative enactment is
relevant to a determination of its constitutional validity, the court may not ascertain that purpose
by looking “exclusively to the operative language of the ordinance.” (Parr v. Municipal Court
(1971) 3 Cal.3d 861, 865 [92 Cal.Rptr. 153, 479 P.2d 353].) Instead, a court must consider both
the immediate objective and the likely ultimate effect of the enactment's regulatory provisions.
(Mulkey v. Reitman (1966) 64 Cal.2d 529, 533-534 [50 Cal.Rptr. 881, 413 P.2d 825].) The
enactment must also be viewed in light of its historical context, such as the conditions *405
existing prior to its enactment and the events leading up to its enactment. (Id., at p. 534; Antonello
v. City of San Diego (1971) 16 Cal.App.3d 161, 166 [93 Cal.Rptr. 820] [evaluating, inter alia,
claim that ordinance was preempted by state law].) For example, the court may resort to the
history of the legislation, such as the statements of the legislative body during debate, “ 'for the
purpose of ascertaining the general object of the legislation proposed, and the mischiefs sought to
be remedied.' ” (Parr, supra, at p. 866.)


It would appear appropriate to use this same approach when determining whether a local ordinance
has intruded into an area of regulation from which it has been excluded by the state. If the
Legislature has indicated, either expressly or by implication, its intent to fully occupy a particular
field, leaving “no room for supplementary or complementary local legislation” (Lancaster, supra,
6 Cal.3d at p. 808), then local entities should not be allowed to frustrate that intent by enforcing
ordinances which have the purpose and effect of intruding into that restricted subject matter, but
which are so carefully drafted as to avoid the appearance of doing so. A city should not be permitted
to hide the preempted substance of a regulation behind its nonpreempted form.


(iii) The Purpose of Chapter 5.24
To determine Chapter 5.24's purpose, objective, or evil to be remedied, Bravo requests that we take
judicial notice of 25 separate items of legislative history. Those documents fall into three groups.


The first group includes city council agendas and minutes, plus reports to the city council from its
city attorney, all chronicling the City's adoption in May of 1987 of its Ordinance No. 387, which
prohibits smoking in most public places and places of employment. Also included are the city
council agenda and minutes concerning the City's October 1988 adoption of its Ordinance No.
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418, which effected minor changes to its ban on public smoking. Both ordinances were codified
as chapter 8.30 of the City's municipal code.


The second group is comprised of the same types of documents concerning the City's adoption
of Ordinance No. 488, the original version of the vending machine regulation, in December of
1990. Also included is a transcript of the public hearing at which that ordinance was given its first
reading on November 15, 1990.


The third group is the agenda, staff report, and minutes concerning the adoption of Ordinance
No. 502 on July 25, 1991, amending the vending *406  machine prohibition, together with the
codification of that amendment into Chapter 5.24.


(14)(See fn. 12.) The City concedes that all of these documents may be judicially noticed pursuant
to Evidence Code section 452. Accordingly, Bravo's request as to those exhibits is granted. 12


However, the City does not agree that all of those documents may be considered in determining
the subject matter of Chapter 5.24. ( 15a, 16a) In particular, the City contends that the documents
concerning the adoption of Ordinance No. 488 are irrelevant, both (1) because Ordinance No.
488 was superseded in part by Ordinance No. 502, and (2) because the statements of legislators
cannot be considered to determine the purpose of legislation on which they have voted. The City
is mistaken on both counts.


12 The City did not consent to judicial notice being taken of one additional document, a
newspaper article concerning the City's adoption of Ordinance No. 488. The contents of that
article are not subject to judicial notice, and even if they were, they are merely duplicative
of the transcript of the hearing which is already before us. Accordingly, as to that document,
the request is denied.


(15b) The fact that Chapter 5.24 has been amended since it was first enacted does not render the
reasons for its initial enactment irrelevant. While we apply the law in its current form, we may
draw on the legislative history of its earlier form for whatever light it may shed on the purpose
of that legislative scheme as a whole. That is especially true when the particular language being
challenged was enacted as part of the original legislation, not as a subsequent amendment.


(16b) In contending that the statements made by the members of the City's city council during
the public hearing on Ordinance No. 488 are irrelevant to a determination of the purpose of that
ordinance, the City mistakenly relies on County of Los Angeles v. Superior Court (1975) 13 Cal.3d
721 [119 Cal.Rptr. 631, 532 P.2d 495]. In that case, a taxpayer contended that a municipal employee
salary ordinance was invalid because its adoption by the city had been coerced by the threat of an
illegal strike by public employees. (Id., at p. 723.) The taxpayer deposed the city council members
who had voted for the ordinance, but they refused to answer questions concerning the reasons for
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their votes. (Id., at p. 724.) The trial court ordered the deponents to answer the questions. (Id., at
pp. 724-725.)


In reversing the trial court, the Supreme Court first recited the “general rule that the validity
of legislation does not turn on legislative motive,” and that therefore “the mental processes of
individual legislators become irrelevant to the judicial task; hence, we do not peer into these
subjective realms.” (County of Los Angeles, supra, 13 Cal.3d pp. 727- 728.) It then held that,
even *407  assuming that one of the exceptions to that general rule was applicable, “the taxpayer
still is not entitled to directly question the legislators as to their mental processes or their reasons
for enacting the ordinance.” (Id., at p. 729.) The doctrine of the separation of powers makes it “
'simply unthinkable,' ... 'that members of legislative majorities should from time to time be subject
to cross-examination in various courts over the country regarding their state of mind when they
voted.' ” (Id., at p. 731.)


However, when the purpose of legislation is relevant to its validity, “the refusal to permit direct
inquiry into the subjective motivations of legislators does not insulate legislative [action] from
effective review.” (13 Cal.3d at pp. 730-731.) To the contrary, that purpose “can often be divined
by examination of objective conduct rather than by the probing of subjective thoughts.” (Id., at
p. 731, fn. 9.)


It is settled that one type of conduct which may be considered is statements made by legislators
during debate on the proposed legislation. “ 'The statements of [county] supervisors in debate on
the passage of the ordinance ... can be resorted to for the purpose of ascertaining the general object
of the legislation proposed, and the mischiefs sought to be remedied.' ” (Parr v. Municipal Court,
supra, 3 Cal.3d at p. 866; accord, Walters v. Weed (1988) 45 Cal.3d 1, 10 [246 Cal.Rptr. 5, 752
P.2d 443] [“the transcript reveals the discussion and events at the hearing, aspects which we may
properly consider.”]; California Teachers Assn. v. San Diego Community College Dist., supra, 28
Cal.3d at pp. 699-700 [evidence of arguments presented, of legislative discussion, and of other
events leading to adoption of legislation is admissible to interpret the legislation]; In re Marriage
of Bouquet, supra, 16 Cal.3d at p. 590 [same].)


Therefore, the rule against inquiring into legislators' subjective motives does not prevent us from
considering the transcript of the hearing at which Ordinance No. 488 was adopted. Nor does
Terminal Plaza Corp. v. City and County of San Francisco (1986) 186 Cal.App.3d 814 [230
Cal.Rptr. 875], which the City cites for the same proposition. In interpreting a planning commission
resolution, that court properly considered portions of declarations from the commissioners which
described discussions and events leading to the adoption of the resolution, and refused to consider
those portions which offered the declarants' opinions, understanding and interpretations of the
resolution at issue. (Id., at p. 828.) Similarly, the City's reliance on No Oil, Inc. v. City of Los
Angeles (1987) 196 Cal.App.3d 223 [242 Cal.Rptr. 37] is misplaced. There, the court properly
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excluded a statement made by a city council member concerning the intent of legislation which
had been adopted some years before the hearing at which the statement was made. (Id., at pp.
247-248.) *408


On the other hand, County of Santa Cruz v. City of Watsonville (1985) 177 Cal.App.3d 831
[223 Cal.Rptr. 272] cites County of Los Angeles v. Superior Court, supra, 13 Cal.3d 721, for
the proposition urged by the City, i.e., that statements made during the hearing on legislation
are inadmissible to determine the meaning of the legislation. There, a city had adopted a
redevelopment plan. Because the area covered by the plan extended into the county, the plan
required the approval of the county's board of supervisors. Later, a dispute arose as to the number
of redevelopment projects authorized by the plan. (Id., at pp. 836-837.) The appellate court held
that transcripts of statements made by the members of the board of supervisors when the plan came
before the board for approval were inadmissible. (Id., at pp. 842-843.) To the extent that those
statements were being offered to construe the intent of the city in previously adopting the plan,
we concur. However, to the extent that they were being offered to construe the county's intent in
approving the plan, their exclusion was based upon an erroneous interpretation of County of Los
Angeles which we decline to follow.


In summary, the legislative history will be considered to the extent that it reveals the arguments
made, the legislative discussion concerning, and the events leading up to, the adoption and
amendment of Chapter 5.24. All of the documents of which judicial notice has been taken fall
into that category.


As noted above, Chapter 5.24 as presently constituted is the result of two separate ordinances,
Nos. 488 and 502. In neither ordinance did the City include an express statement of purpose or
finding of necessity. Accordingly, we examine the text and legislative history of both ordinances
to determine their respective purpose.


That the City was targeting sales of cigarettes to minors when it enacted Ordinance No. 488 is
clear. The sentence of the ordinance which prohibited sales of cigarettes by vending machines was
immediately preceded by a sentence which provided that “[n]o person shall sell or give away any
cigarette ... to any person under the age of eighteen (18) years.” Similarly, when the proposed
ordinance was before the council for a first reading, the city attorney introduced the subject with
the words, “You have before you an ordinance that will regulate, if adopted, the sale of cigarettes
to minors.” When one council member asked the city attorney why the ban on vending machines
extended to areas from which minors were excluded, such as bars, he explained that the ban is all-
inclusive because of the difficulty of defining the areas from which minors are excluded.


More particularly, however, the transcript of the hearing indicates that the ordinance was
specifically intended to limit the access of minors to cigarettes. Of the five members of the public
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who addressed the council, four *409  argued in favor of adopting the ordinance on the ground that
it would stop the otherwise unrestricted access that minors have to cigarettes purchased through
vending machines. The City's council members, all five of whom voted to adopt the ordinance,
appeared to have had the same purpose in mind. Of the five, three made statements on the record
concerning the ordinance. All three cited the effect of the ordinance on the ability of minors to buy
cigarettes as the motivating factor behind their votes. 13


13 Councilwoman Karr: “The ordinance appeals to me because it does go a long way to
prevent children from just walking up and getting a pack of cigarettes, and I think we are
probably 100% agreed that would solve that problem or it would certainly go toward solving
that problem ....” Councilman Seman: “We have before us, done by our city attorney, an
opportunity to make a strike at the cigarette industry, that is, we have an opportunity to say
to the cigarette industry, you can't sell cigarettes to children to be, to make them become
addicted to your product. So it's a very simple ordinance.” Mayor Bleaman: “I think what
we're doing is, number one, eliminating one easy opportunity for minors to get access to
cigarettes and that, I think, is a positive state, positive, uh, move. The other positive aspect
of it is I think it then begins to put all the merchants in the community on notice that they
are responsible for their acts, and that is, there's a consequence to them not monitoring this
requirement to not sell cigarettes to minors.”


The purpose of Chapter 5.24 was further clarified by Ordinance No. 502. That amendment deleted
the prohibition against sales of cigarettes to minors, eliminating any basis for contending that the
City was intending to directly regulate the conduct proscribed by section 308.


We conclude that the purpose of Chapter 5.24 is to regulate the business of selling cigarettes in
order to make illegal purchases of cigarettes by minors less likely by prohibiting the particular
manner of sale most often used by minors. 14


14 The City's contention that the purpose of Chapter 5.24 was to supplement Ordinance Nos.
387 and 418, which ban smoking in most public places and places of employment, finds no
support in the record. Nowhere are those ordinances or that ban mentioned in either the staff
reports or the transcript of the public hearing.


c. Do the Respective Subject Matters of Section 308 and Chapter 5.24 Overlap?
(17) Since the purpose of Chapter 5.24 is to discourage the violation of section 308 by banning
cigarette vending machines from which illegal sales to minors frequently occur, does Chapter
5.24 impermissibly intrude into the field preempted by section 308? No. Case law establishes
that an ordinance designed to discourage criminal acts is not necessarily preempted by the statute
proscribing those acts.
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Lancaster, supra, notes that the scope of a regulatory field preempted by the state does not extend
to all possible municipal regulations: “The fact that *410  the criminal aspects of sexual activity
have been preempted by the state does not mean that counties may not collect license fees for the
right to engage in lawful activities relating to sex.” (6 Cal.3d at p. 809, citing Rivera v. City of
Fresno (1971) 6 Cal.3d 132 [98 Cal.Rptr. 281, 490 P.2d 793].)


Rivera repeats the well-established rule that, “whether or not the state has occupied the field of
regulation, cities may levy fees or taxes solely for revenue purposes ....” (6 Cal.3d at p. 139.)
However, other cases explain that if a licensing scheme imposes not only license fees but also
substantive regulations affecting fields covered by state law, those regulations may be preempted.
(The Pines v. City of Santa Monica (1981) 29 Cal.3d 656, 662 [175 Cal.Rptr. 336, 630 P.2d 521];
In re Groves (1960) 54 Cal.2d 154, 157 [4 Cal.Rptr. 844, 351 P.2d 1028].)


This distinction between revenue ordinances and substantive regulations is not a dependable
indicator of the validity of local regulations, because some substantive regulations may be
construed to be outside of the preempted field. For instance, in EWAP, Inc. v. City of Los Angeles
(1979) 97 Cal.App.3d 179 [158 Cal.Rptr. 579], the city's ordinance not only required that a permit
be obtained in order to operate a picture arcade, but also regulated how the arcade was to be
operated, by prohibiting picture booths which were either partially or fully enclosed. (Id., at p.
183.) Citing Lancaster, the arcade owners contended that the ordinance conflicted with the state's
preemption of the criminal aspects of sexual activities. (Id., at p. 191.)


The court rejected that contention, holding: “Unlike in Lancaster and Lane, this ordinance does
not create a new standard of sexual conduct. Nor does it purport to criminalize sexual activity
which is not criminal under state law. [¶] Plaintiffs contend that the testimony at the board of police
commissioners' hearing prior to the adoption of the ordinance demonstrates that the purpose of
this provision is to regulate sexual activity, particularly masturbation. We disagree. The purpose ...
is not to regulate lewd conduct (Pen. Code, § 647, subd. (a)), a matter preempted by state law.
Rather, as the testimony shows, its purpose is to regulate the operation of picture arcades so that
their operation does not invite or encourage violations of state law. Thus, the provision no more
constitutes a regulation of sexual activity than does an ordinance requiring full lighting of streets.
It is, therefore, a valid exercise of the city's police power which does not intrude upon a preempted
field.” (EWAP, supra, 97 Cal.App.3d at p. 191.)


At first glance, it seems difficult to reconcile EWAP with the rule that “[i]f the subject matter or
field of the legislation has been fully occupied by the state, there is no room for supplementary or
complementary local legislation *411  ....” (Lancaster, supra, 6 Cal.3d at p. 808.) An ordinance
designed to discourage masturbation is no less supplementary or complementary to the statutory
prohibition of lewd conduct than is an ordinance which expressly forbids masturbation. EWAP,
however, avoids that rule by deeming the regulations of the lawful business activities to be outside



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=6CALIF3D809&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_809&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_809 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=6CALIF3D132&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=6CALIF3D132&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971126219&pubNum=661&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=6CALIF3D139&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_139&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_139 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=29CALIF3D656&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_662 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981131610&pubNum=661&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=54CALIF2D154&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_157&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_157 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960108239&pubNum=661&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=97CAAPP3D179&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=97CAAPP3D179&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111719&pubNum=227&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111719&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111719&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111719&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES647&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=97CAAPP3D191&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_191 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=6CALIF3D808&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_808&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_808 





Bravo Vending v. City of Rancho Mirage, 16 Cal.App.4th 383 (1993)
20 Cal.Rptr.2d 164


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 28


of the preempted field. The Supreme Court adopted the same analysis in Cohen v. Board of
Supervisors, supra, 40 Cal.3d 277. At issue there was an ordinance requiring a municipal permit
to operate an escort service. (Id., at p. 284.) The ordinance also specified the manner in which the
service was to operate, by requiring inter alia that it maintain a daily register containing the name
and hours of employment of each employee, together with the name and address of each patron
and the duration and location of and the fee charged for each service. (Id., at p. 285.)


The ordinance was challenged on the basis that it was, like the ordinance in Lancaster, in substance
a criminal statute intended to curb prostitution, and as such was preempted. (6 Cal.3d at p. 293.)
The court disagreed, holding that even if the majority of escort services are merely fronts for
prostitution (id., at p. 297), the ordinance was not preempted because it “does not prohibit sexual or
criminal activity or impose a sanction for engaging in it.” (Id., at p. 295.) It regulated the business
of escort services, not the nature of the services provided by that business. (Ibid.)


The court said that a city's “right to utilize its licensing power as a means to regulate businesses
conducted within its borders can scarcely be disputed,” citing Business and Professions Code
section 16000, Government Code section 37101, and the reference in Lancaster to license fees.
(Cohen, supra, 40 Cal.3d at p. 296.) After quoting with approval from EWAP (Id., at pp. 297-298),
the court observed that frequently “ 'the requirements which the state sees fit to impose [in a
particular regulatory scheme] may not be adequate to meet the demands of densely populated
municipalities; so that it becomes proper and even necessary for municipalities to add to state
regulations provisions adapted to their special requirements.' [Citation.]


“For this reason, a local governmental body may properly determine that a particular business
fosters, profits from and provides an environment for activities proscribed by state law. An
ordinance is not transformed into a statute prohibiting crime simply because the city uses its
licensing power to discourage illegitimate activities associated with certain businesses. Most
licensing ordinances have a direct impact on the enforcement of state laws which have been enacted
to preserve the health, safety and welfare of state and local citizens. This fact does not deprive a
municipality of the power to enact them.” (Cohen, 40 Cal.3d at pp. 298-299.) *412


Thus, Cohen stands for the proposition that, when the state has preempted the regulatory field
regarding the criminal aspects of a particular activity, a local government may nevertheless
impose substantive regulations concerning the manner of operation of a lawful business which
facilitates violations of the state's prohibitory regulations so long as the ordinance (1) is intended to
discourage the activity proscribed by state law and (2) does not attempt to either expand or reduce
the degree to which the particular activity regulated by state law is criminally proscribed. 15


15 Carl v. City of Los Angeles (1976) 61 Cal.App.3d 265 [132 Cal.Rptr. 365], relied upon by
Bravo, is not inconsistent with this rule. There, the local legislation expanded upon state law
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regulating the criminal aspects of the distribution of harmful matter to minors by creating
a proscription against the possession of such material for sale, an aspect of the distribution
process which was not proscribed in the state law. (Id., at p. 270.)


Applying this rule to the facts before us, section 308 has preempted the regulatory field of the
penal aspects of sales of cigarettes to minors. Chapter 5.24 neither expands nor attempts to limit
the extent to which such sales are proscribed. Instead, it is intended to discourage violations of
the statutory prohibition by regulating the manner in which cigarettes are made available for sale.
Accordingly, we conclude that Chapter 5.24 is not preempted by section 308.


Bravo makes two responses to this analysis. First, it argues that because EWAP and Cohen are
implied preemption cases, the rule derived from them has no application to this case, in which
the preemption is express. It reasons that since there was no express statement of a legislative
intent to preempt in those cases, the extent of the field which the Legislature intended to occupy
was uncertain, and that uncertainty compelled the courts to define the field narrowly to avoid any
unintended preemptive effect. Thus, the local regulation was held to be outside of that conservative
estimation of the scope of the preempted field. Bravo argues that, by contrast, when the intent
to preempt is expressly stated as in this case, there is no uncertainty, and thus the scope of the
preempted field should be broadly defined.


(18) We reject that alleged distinction. If the Legislature has indicated an intent to fully occupy a
particular regulatory field, it should not make any difference whether that intent was communicated
expressly or by implication. For instance, had the Legislature passed a statute which expressly
stated that it intended to occupy the field of prostitution, the reasons cited in Cohen for upholding
the validity of the escort service ordinance would be unaffected.


(19) Moreover, the preemptive effect of a given statute is determined by deciding both whether
a preemptive effect was intended, and if so, the scope *413  of the field of regulation which it
was intended to occupy. An express statement of a legislative intent to preempt answers the first
question, but does not necessarily remove the uncertainty regarding the answer to the second. In
section 308, for instance, the intention to preempt local ordinances was expressly stated, but the
scope of the regulated field was left undefined. Thus, a proposed distinction based upon certainty
is fallacious.


(20) Bravo's second argument is based upon the rule that “a lawful business may not be destroyed
under the guise of regulation.” (Antonello v. City of San Diego, supra, 16 Cal.App.3d at p. 165.)
Chapter 5.24 is not a valid regulation of the manner in which its business is conducted, Bravo
argues, because the ordinance flatly prohibits the business from occurring at all. We disagree. The
business being regulated by the ordinance is the business of selling cigarettes. Anyone engaged
in that business is free to continue to do so, so long as they do so in a permissible manner, i.e.,
through a live salesperson as opposed to a machine.
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Conclusion
Section 308 expressly preempts the regulatory field of the penal aspects of sales of cigarettes to
minors. Chapter 5.24 regulates the business of selling cigarettes in an attempt to make violations
of section 308 less likely. Under the rule of Cohen v. Board of Supervisors, supra, such local
legislation does not intrude into the field of regulation occupied by section 308. Accordingly,
section 308 does not preempt Chapter 5.24.


Disposition
Since preemption is the sole reason advanced for the alleged invalidity of Chapter 5.24, the trial
court's judgment that the ordinance is valid must be affirmed. Our order staying the enforcement
of Chapter 5.24 is vacated.


Dabney, Acting P. J., and Timlin, J., concurred. *414


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES308&originatingDoc=I5659e2e9fabb11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Bravo Vending v. City of Rancho Mirage, (1993) 16 Cal.App.4th 383






Brown v. West Covina Toyota, 26 Cal.App.4th 555 (1994)
32 Cal.Rptr.2d 85


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1


26 Cal.App.4th 555, 32 Cal.Rptr.2d 85


CHARLOTTE L. BROWN et al., Plaintiffs and Appellants,
v.


WEST COVINA TOYOTA et al., Defendants and Respondents.


No. B083055.
Court of Appeal, Second District, California.


Jun 17, 1994.


SUMMARY


A used car buyer sued the seller and its financing company, alleging breach of warranties. The
complaint included claims that the contract was subject to the Rees-Levering Automobile Sales
Finance Act (Civ. Code, § 2981 et seq.) and that defendants had violated the Song-Beverly
Consumer Warranty Act (Civ. Code, § 1790 et seq.). Defendants successfully moved for a directed
verdict, and subsequently filed a memorandum of costs including substantial attorney fees. The
trial court denied the purchaser's motion to strike the memorandum of costs. (Municipal Court
for the Citrus Judicial District of Los Angeles County, No. B048976, Leo V. LaRue, Temporary
Judge. *  )


* Pursuant to California Constitution, article VI, section 21.


The Court of Appeal reversed. While the Rees-Levering Act allows a prevailing seller to recover
fees and costs (Civ. Code, § 2983.4), the Song-Beverly Act allows only a prevailing buyer to
recover fees and costs (Civ. Code, § 1794, subd. (d)). Reading the two statutes together, the court
held that defendants were not entitled to fees and costs because they did not prevail on a cause of
action under the Rees-Levering Act. The buyer did not allege the violation of any duty under Rees-
Levering, or seek to vindicate any rights thereunder; the gravamen of the action was breach of
warranty. Thus, the court held that the action was not “on a contract” under § 2983.4, but rather was
based on the duty springing from the contractual relation. (Opinion by Lillie, P. J., with Johnson
and Woods (Fred), JJ., concurring.)
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(1)
Costs § 6--Prematurely Filed Memorandum of Costs--Prematurely Filed Motion to Strike.
In a case where defendants' memorandum of costs was filed before the entry of judgment, and was
thus premature *556  under Cal. Rules of Court, rule 870(a)(1), the memorandum was deemed
to have been served and filed on the earliest day it could have been properly served and filed.
Likewise, plaintiff's motion to strike the memorandum of costs, although it also was premature
under rule 870(b), was considered timely.


[See 7 Witkin, Cal. Procedure (3d ed. 1985) Judgment, § 121.]


(2)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act-- Recovery of Costs as
Limited to Prevailing Buyers.
Civ. Code, § 1794, subd. (d) (Song-Beverly Consumer Warranty Act), is clear and unambiguous
in awarding costs and attorney fees only to the prevailing buyer. Had the Legislature intended to
allow costs and fees for either prevailing party, it would have so stated.


(3)
Actions and Special Proceedings § 8--Elements of Cause of Action.
The nature of an action and the issues involved are determined not from the appellation given to
the pleading, but from the facts alleged and the relief they support. A cause of action consists of a
primary right possessed by the plaintiff, a corresponding primary duty devolving on the defendant,
and a delict or wrong done by the defendant.


(4)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act-- Recovery of Costs by
Defendant--Effect of Plaintiff's Pleading Under Rees-Levering Act.
In an action by a used car buyer against the seller and its financing company, alleging that the
sales contract was subject to the Rees-Levering Automobile Sales Finance Act (Civ. Code, §
2981 et seq.) and also that defendants violated the Song-Beverly Consumer Warranty Act (Civ.
Code, § 1790 et seq.), the trial court erroneously denied the purchaser's motion to strike prevailing
defendants' memorandum of costs. Rees-Levering allows a prevailing seller to recover fees and
costs (Civ. Code, § 2983.4). Song-Beverly allows only a prevailing buyer to recover fees and costs
(Civ. Code, § 1794, subd. (d)). Here, the buyer did not allege the violation of any duty under
Rees-Levering, or seek to vindicate any rights thereunder; the gravamen of the action was breach
of warranty. The action was not “on a contract” under § 2983.4, but rather was based on the
duty springing from the contractual relation. Allowing defendants to recover fees and costs under
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Rees-Levering would nullify Song-Beverly's one-sided fee-shifting; reading the statutes together,
defendants were not entitled to fees and costs because they did not prevail on a cause of action
under Rees-Levering. *557


COUNSEL
Taylor & Hodges and Berta Peterson-Smith for Plaintiffs and Appellants.
Thomas A. Ramsey for Defendants and Respondents.


LILLIE, P. J.


Plaintiffs (hereinafter referred to collectively as Brown) appeal from an order of the municipal
court 1  denying their motion to strike $31,300 in attorney fees and $1,346 in costs claimed
by defendant West Covina Toyota (hereinafter Toyota) in a memorandum of costs filed after a
judgment on directed verdict in defendant's favor. The issue on this appeal is whether the municipal
court properly permitted Toyota to recover costs and attorney fees under Civil Code section 2983.4,
part of the Rees-Levering Motor Vehicle Sales and Financing Act (Civ. Code, § 2981 et seq.).


1 Brown filed a timely notice of appeal from the municipal court's order denying the motion
to strike memorandum of costs. The appellate department of the superior court, in a two-
to-one “memorandum judgment” of March 4, 1994, affirmed the trial court's order denying
Brown's motion. On April 5, 1994, the appellate department of the superior court filed an
order granting certification to the Court of Appeal. On April 12, 1994, we ordered the case
transferred to us for hearing and decision. General standards of appellate review apply to
appeals from municipal courts transferred for decision to the Courts of Appeal. (Lane &
Pyron, Inc. v. Gibbs (1968) 266 Cal.App.2d 61, 65 [71 Cal.Rptr. 817].)
We also note that although the memorandum of costs was apparently filed on behalf of West
Covina Toyota and defendant Toyota Motor Credit Corporation, and plaintiffs' motion to
strike costs was directed at both defendants, only West Covina Toyota opposed the motion
and filed a brief on appeal. Inasmuch as both defendants were represented by the same
counsel, and appellants treat both defendants as respondents on appeal, we deem this decision
to apply to both defendants.


Factual and Procedural Background
According to the allegations of the complaint, Brown purchased a 1989 Toyota Tercel from Toyota
in May 1990 for $11,970.88 pursuant to a written contract; the car had on it 23,917 miles; Toyota
also “appended to the [vehicle] a service contract which defendants told plaintiff, and plaintiff
reasonably believed, was an express written warranty in which [Toyota] warranted to perform
any repairs or replacement of parts necessary to ensure that the [vehicle] and the components
therein were free from all defects in material and workmanship”; in November 1990, at 30,621
miles, Brown discovered that the vehicle failed to conform to the warranties “in that defects,
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nonconformities, misadjustments or malfunctions relating to the front end were exhibited.” Brown
also discovered that the vehicle had been *558  involved in an accident prior to its sale to her,
contrary to Toyota's representation that it had never been involved in an accident.


Brown notified Toyota and attempted to invoke the applicable warranties, but Toyota failed
to make the vehicle conform to the warranties; Brown notified defendant of her revocation of
acceptance of the vehicle and demanded return of the consideration paid or replacement of the
vehicle with a similar vehicle free of defects.


In a first cause of action for rescission of contract, Brown sought a judicial declaration of rescission
plus incidental damages and attorney fees, based on the allegation that “the failure of consideration
herein alleged justifies the rescission of said contract and a revocation of acceptance of the
[vehicle].” The first cause of action also alleged that “the contract is either a 'conditional sales
contract' subject to the provisions of the Rees-Levering Motor Vehicle Sales and Finance Act ... or
a 'lease contract' subject to the provisions of the Vehicle Leasing Act, Civil Code section 2985.7
et seq.”


The second cause of action, captioned breach of express warranty under the Song-Beverly
Consumer Warranty Act (Song-Beverly), alleges that defendant failed to perform the proper
repairs, parts replacements, and/or adjustments to make the vehicle conform to the express
warranties provided in conjunction with the acquisition of the vehicle, in breach of Toyota's
obligations under Song-Beverly. A third cause of action, based on similar allegations, is labeled
breach of implied warranty of merchantability under Song-Beverly; a fourth cause of action is
captioned “violation of statute under Song-Beverly.”


A fifth cause of action, captioned “Violation of Consumers Legal Remedies Act,” alleges that
Toyota violated certain provisions of Civil Code section 1770, dealing with misrepresentations
concerning the characteristics or qualities of goods. A sixth cause of action for “fraud—intentional
misrepresentation” alleges that defendant made misrepresentations about the vehicle to induce her
to purchase it.


Toyota answered the complaint and filed a cross-complaint for indemnity and declaratory relief
against the Hertz Corporation; therein Toyota alleged that when it purchased plaintiffs' vehicle
from Hertz, Hertz represented that the vehicle was free of defects, and if plaintiffs sustained
damages, such damages were caused entirely by Hertz. *559


According to a minute order of January 4, 1993, at an in-chambers conference, Toyota moved for
a directed verdict, which was granted. On January 14, 1993, Toyota filed a memorandum of costs
seeking attorney fees of $31,300 and other costs which together totaled $32,646. In a declaration
accompanying the cost memorandum, Toyota claimed that on January 4, 1993, it made a motion for
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judgment on the pleadings, which was granted; the transaction giving rise to this lawsuit was the
sale of a used vehicle by a contract which is subject to the provisions of the Rees-Levering Motor
Vehicle Sales and Finance Act (Rees-Levering); pursuant to a provision of Rees-Levering, Civil
Code section 2983.4, Toyota is a prevailing party entitled to reasonable attorney fees and costs. 2


2 Civil Code section 2983.4 provides: “Reasonable attorney fees and costs shall be awarded to
the prevailing party in any action on a contract or purchase order subject to the provisions of
this chapter regardless of whether the action is instituted by the seller, holder or buyer. Where
the defendant alleges in his answer that he tendered to the plaintiff the full amount to which
he was entitled, and thereupon deposits in court, for the plaintiff, the amount so tendered,
and the allegation is found to be true, then the defendant is deemed to be a prevailing party
within the meaning of this section.”


On March 2, 1993, a judgment was entered in Toyota's favor for $32,646. On March 1, 1993,
plaintiffs filed a motion to strike Toyota's memorandum of costs on the ground that the gravamen
of plaintiffs' action sounded in violations of Song-Beverly and fraudulent misrepresentation; as
a practical matter, this case would not have been prosecuted absent Song-Beverly, even though
the purchase of the vehicle was accompanied by a conditional sale contract within the meaning
of Rees-Levering; under Song-Beverly, Civil Code section 1794, subdivision (d), the Legislature
specifically excluded the seller from recovery of costs and attorney fees. 3


3 Civil Code section 1794, subdivision (d), provides: “If the buyer prevails in an action under
this section, the buyer shall be allowed by the court to recover as part of the judgment a sum
equal to the aggregate amount of costs and expenses, including attorney fees based on actual
time expended, determined by the court to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of such action.”


After Toyota filed opposition to plaintiffs' motion, the court took the matter under submission. By
minute order of April 2, 1993, the court denied plaintiffs' motion.


Plaintiffs filed timely notice of appeal from the order denying their motion to strike costs. Inasmuch
as respondent's brief argues that the order denying the motion to strike costs can be upheld on the
ground that appellants' motion was untimely, we address this issue before discussing the merits.
*560


I. Timeliness of Motion to Strike
(1) In this case, Toyota's memorandum of costs was filed before judgment was entered on March
2, 1993, and was thus premature within the provisions of California Rules of Court, rule 870(a)(1),
requiring that a memorandum of costs shall be served and filed “within 15 days after ... the date
of service of written notice of entry of judgment or dismissal.” Under similar circumstances, the
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court in Laurel Hills Homeowners Assn. v. City Council (1978) 83 Cal.App.3d 515 [147 Cal.Rptr.
842] stated that a party's “cost bill, though not a nullity [citation], was filed prematurely. If it had
been filed within the period that it should have been filed, petitioners' motion to tax costs would
have been timely. We will therefore treat petitioners' motion as if it had been timely filed.” (83
Cal.App.3d at p. 528.)


Accordingly, we deem the premature memorandum of costs to have been served and filed on March
3, 1993, the day after notice of entry of judgment was served, and the earliest date for service and
filing of a cost bill within California Rules of Court, rule 870(a)(1). Thus, the motion to strike,
filed on March 1, 1993, was also technically premature; however, under the same rule applicable
to the cost bill, the motion was timely according to the provisions of rule 870(b), requiring such
motion to be served and filed “15 days after service of the cost memorandum.”


II. Attorney Fees and Costs Under Civil Code Section 2983.4
Respondent acknowledges that it is not entitled to costs and attorney fees under Song-Beverly; the
only basis for its claim is the cost and fee provision of Rees-Levering set out in Civil Code section
2983.4. Because this appeal involves two statutes that appear to conflict in the circumstances of
this case, we set out some background on Song-Beverly.


A. Attorney Fees and Costs Under Song-Beverly.
In this case, it is undisputed that appellants were unsuccessful in asserting a claim under
Song-Beverly, primarily because the complaint forthrightly admits that the vehicle purchased
from respondent was used, and the trial court impliedly determined that the service contract
accompanying the sale *561  did not contain an applicable express warranty within the provisions
of Civil Code section 1795.5. 4


4 Section 1795.5 provides in pertinent part: “Notwithstanding the provisions of subdivision (a)
of Section 1791 defining consumer goods to mean 'new' goods, the obligation of a distributor
or retail seller of used consumer goods in a sale in which an express warranty is given shall
be the same as that imposed on manufacturers under this chapter except: [¶] (a) It shall be
the obligation of the distributor or retail seller making express warranties with respect to
used consumer goods ... to maintain sufficient service and repair facilities within this state
to carry out the terms of such express warranties....”
Plaintiffs apparently did not appeal from the judgment rendered on the pleadings, which
judgment is final. In addressing the issues on this appeal, we need not, and do not, express
any opinion as to the correctness of this judgment.


(2) In light of well-established principles of statutory construction, Song-Beverly (Civ. Code, §
1794, subd. (d)) is clear and unambiguous in awarding costs and attorney fees only to the prevailing
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buyer (ante, fn. 3); had the Legislature intended to allow costs and fees for either prevailing party,
it would have so stated.


Other statutes expressly permitting fees for only a particular prevailing party have been interpreted
as denying fees for the other party, even if it prevailed. For example, in Covenant Mutual Ins.
Co. v. Young (1986) 179 Cal.App.3d 318 [225 Cal.Rptr. 861], involving the one-sided fee-shifting
provisions of Civil Code section 3318 for breach of warranty of an agent's authority, the court
explained: “The fact lawmakers offer a bounty for plaintiffs who sue to enforce a right the
Legislature has chosen to favor in no sense implies it intends to offer this same bounty to defendants
who show they have not violated the right. Indeed the more logical explanation is that the
Legislature desires to encourage injured parties to seek redress—and thus simultaneously enforce
public policy—in situations where they otherwise would not find it economical to sue.” (179
Cal.App.3d at p. 325, italics in original.)


Song-Beverly “is manifestly a remedial measure, intended for the protection of the consumer; it
should be given a construction calculated to bring its benefits into action.” (Kwan v. Mercedes-Benz
of North America, Inc. (1994) 23 Cal.App.4th 174, 184 [28 Cal.Rptr.2d 371].) “The Act regulates
warranty terms, imposes service and repair obligations on manufacturers, distributors, and retailers
who make express warranties, requires disclosure of specified information in express warranties,
and broadens a buyer's remedies to include costs, attorney fees, and civil penalties.” (Krieger v.
Nick Alexander Imports, Inc. (1991) 234 Cal.App.3d 205, 213 [285 Cal.Rptr. 717].)


In Hanson v. Signer Motors, Inc. (1990) 105 Ore.App. 74 [803 P.2d 1207], a prevailing
manufacturer sued by consumers under the federal Magnuson-Moss Warranty Act contended that
it was entitled to recover attorney fees *562  under the “combined effect of 15 USC § 2310(d)
(2)” and an Oregon statute similar to California's Civil Code section 1717. The court held the
manufacturer was not entitled to attorney fees: “First, [the Oregon statute] does not apply unless
there is a specific contractual right to attorney fees.... Second, the federal law protects consumers
and is intended to encourage consumer actions for breach of warranty by awarding attorney fees if
the consumer prevails. Manufacturers, retailers and suppliers are not consumers and cannot receive
attorney fees under the act. [Citations.] Third, [the Oregon statute] cannot be applied to defeat the
consumer protection purpose and underlying policies of a federal statute.” (803 P.2d at p. 1211,
fn. omitted, original italics.)


As noted by a court in another context, “... one-sided statutory and judicially mandated fee-
shifting provisions serve a specific public policy which would be vitiated by the grant of
reciprocity.” (Alcott v. M. E. V. Corp. (1987) 193 Cal.App.3d 797, 800 [238 Cal.Rptr. 520].)


Respondent does not deny that appellants grounded at least one of their causes of action on Song-
Beverly. Under Song-Beverly, a prevailing seller is not entitled to any fees or costs against a
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losing consumer. Neither in its briefs on appeal nor in the trial court did respondent argue for
an apportionment of fees attributable to those claims based on Song-Beverly. Rather, respondent
contends that because the complaint alleges that the sale contract in this case is one subject to the
provisions of Rees-Levering, and because it prevailed in the action, respondent is entitled to all of
its attorney fees and costs under the provisions of Civil Code section 2983.4, awarding reasonable
attorney fees and costs to the prevailing party “in any action on a contract or purchase order subject
to the provisions of this chapter.” (Ante, fn. 2.)


The issue before us is whether the instant action constitutes an “action on a contract or purchase
order subject to [Rees-Levering].” This statutory language reasonably can be construed to require
that the lawsuit involve a cause of action or claim under Rees-Levering.


(3) “ 'The nature of an action and the issues involved are to be determined, not from the appellation
given the pleading, but from the facts alleged and the relief that they support.' ” (Estate of Linnick
(1985) 171 Cal.App.3d 752, 759 [217 Cal.Rptr. 552].) A cause of action consists of a primary
right possessed by the plaintiff, a corresponding primary duty devolving on the defendant, and a
delict or wrong done by the defendant. (Jenkins v. Pope (1990) 217 Cal.App.3d 1292, 1299, fn.
2 [266 Cal.Rptr. 557].) *563


B. Rees-Levering
“The Rees-Levering Act was the result of an extensive study of the entire scope of motor
vehicle sales and financing. [Citations.] It was intended 'to protect the inexperienced and unwary
retail installment plan purchaser and yet leave the greatest freedom of contract available to the
experienced businessman.' ” (Shapiro v. Ogle (1972) 28 Cal.App.3d 261, 266 [104 Cal.Rptr. 553],
original italics.)


Soon after Rees-Levering became effective on January 1, 1962, “the California Supreme Court
declared: ' ”... 'The obvious purpose of the statute is to protect purchasers of motor vehicles
against excessive charges by requiring full disclosure of all items of cost' [citation]; the form and
requisites prescribed by the statute are mandatory; a contract which does not substantially conform
thereto is unenforceable; and a buyer who has made payments to the seller under such a contract
may recover them .... “ ' [Citation.] [¶] The act contains the following provisions, inter alia, all
clearly designed to protect the purchaser of a motor vehicle from the economic hazards which
the Assembly Interim Committee on Finance and Insurance and the courts had found prevalent
under the old act. [Citations.] The act provides that every conditional sales contract shall disclose
to the buyer all details concerning the sale, financing, and complete costs of the purchase of the
motor vehicle. Eighteen separate items are specified for disclosure. The act requires that all of the
terms and agreements must be contained in a single document, and sets a maximum interest rate
chargeable for the financing of the automobile. [Citation.] The act requires at least 15 days' written
notice of intent to dispose of a repossessed vehicle and allows recovery of a deficiency judgment
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by the lender only if all notice requirements are complied with.... It limits the security which may
be taken by the lender to the motor vehicle being purchased. A lien on any other real or personal
property is unenforceable.” (Hernandez v. Atlantic Finance Co. (1980) 105 Cal.App.3d 65, 69-70
[164 Cal.Rptr. 279], italics in original.)


(4) Assuming for purposes of this appeal that the instant sale contract is subject to the provisions of
Rees-Levering, the causes of action in this case do not allege the violation of any duty under Rees-
Levering, nor do they seek vindication of any rights thereunder. In fact, our record unambiguously
reveals that the gravamen of the action, or primary right which appellants sought to enforce,
involved the alleged breach of warranty that the automobile they purchased was free from all
defects and nonconformities relating to the front end. Nowhere in the complaint, or in any other
part of this record, have appellants asserted a breach by respondent of any duty relating to the
financing or repossession of the vehicle, or any other duty arising under Rees-Levering. *564


Although the complaint does allege that the contract is one within the provisions of Rees-Levering,
that fact is essentially immaterial in the context of the remaining allegations of the complaint,
which do not state a claim for relief under Rees-Levering. Moreover, notwithstanding the failure
of the complaint to state a claim thereunder, nothing in our record suggests that any claim for
violation of duties under Rees-Levering ever arose between the parties in any other forum.


In other situations, it has been recognized that although a contract may create a relationship
between certain parties, the contract may not be the basis of an action arising out of that
relationship. For example, in Denning v. State (1899) 123 Cal. 316 [55 P. 1000], a deckhand
employed by the Board of State Harbor Commissioners fell on a ladder and sought to predicate
liability of the state on the theory that the action was one for breach of duty under the contract of
employment. The court held that “Here the contract of employment has nothing whatever to do
with the liability except to create a duty on the part of the employer, a duty not expressed in the
contract, and for the violation of which the contract of employment furnishes no rule or standard
for the estimation of damages; nor is the action grounded upon the contract, but upon the duty
springing from the relation created by it viz., that of employer and employee, and under the old
system of pleading was always classed as an action ex delicto.” (123 Cal. at p. 323.)


In Automobile Ins. Co. v. Union Oil Co. (1948) 85 Cal.App.2d 302 [193 P.2d 48], the plaintiffs'
insured purchased from defendant a floor cleaning machine which caused a fire in the insured's
factory, damaging personal and real property; in plaintiffs' subrogation action against defendant,
defendant contended that the action was barred by a two-year statute of limitations because the
insured's action against defendant would have been based on breach of an oral contract. The court
held that “... in the case now engaging our attention, the contract as pleaded had nothing whatever
to do with the liability other than to create a duty on the part of [defendant] herein, and the action
is grounded not upon the contract, but upon the duty springing from the relation created by it.
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While appellants might have elected to sue either in tort or in contract, it clearly appears to us
that the instant action is based upon the injury done to property. It, therefore, comes under the
provisions of section 338 of the Code of Civil Procedure, which provides that the statutory period
for commencing an action for injuring real property and goods and chattels is three years, and
that, regardless of the theory upon which relief is sought, viz., whether on a negligence theory or
a breach of warranty theory. In the case at bar the pleader was evidently following the commonly
accepted practice of setting up the contract of warranty as a matter of inducement to show that a
definite legal duty arose on the part of *565  the [defendant]. Where, as here, the breach of duty
and consequent injury to one of the parties to such contract are set forth, it is the violation of its
duty by [defendant] that is the gravamen of the action, which accordingly sounds in tort and is not
'ex contractu' ....” (85 Cal.App.2d at p. 307, original italics.)


In the case at bar, like Automobile Ins. Co., it cannot be said that the gravamen of the action involves
a violation of duty arising under Rees-Levering. Accordingly, the instant action “is grounded not
upon the contract, but upon the duty springing from the relation created by it.” (85 Cal.App.2d
at p. 307.)


Respondent essentially interprets the “action on a contract” language of Civil Code section 2983.4
broadly to permit fees to a prevailing seller whenever there is an action in some way involving a
conditional sale contract of an automobile, whether or not the action seeks to enforce a right under
Rees-Levering. This construction of the statute would effectively nullify the one-sided fee-shifting
under Song-Beverly whenever a plaintiff sues to enforce a breach of warranty claim under Song-
Beverly, but happens to have purchased the automobile under a conditional sale contract. In other
words, only purchasers who pay cash for their automobiles would be protected by the one-sided
fee-shifting provisions of Song-Beverly when they do not prevail thereunder; on the other hand,
those plaintiffs who purchase their automobiles under a conditional sale contract and who do not
prevail on their Song-Beverly claims would be liable for the prevailing party's costs and attorney
fees under Rees-Levering simply because they purchased their automobile with a conditional sale
contract and even though they do not claim breach of any duty under Rees-Levering.


Respondent points to nothing in Song-Beverly or its legislative history indicating the Legislature
intended the foregoing restriction on the provisions of Civil Code section 1794, subdivision
(d), or that such a result was contemplated by its provisions. Likewise, respondent points to
nothing in Rees-Levering indicating the Legislature intended to award fees to a prevailing party
in all actions—even those involving personal injury or products liability—simply because those
actions may have involved automobiles purchased under a conditional sale contract. In fact,
respondent's construction of Civil Code section 2983.4 violates well-established principles of
statutory construction that statutes should be interpreted so as to produce a result that is reasonable,
and if two constructions are possible, that which leads to the more reasonable result should be
adopted. (Granberry v. Islay Investments (1984) 161 Cal.App.3d 382, 388 [207 Cal.Rptr. 652].)
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Moreover, it is “a cardinal rule of statutory construction that statutes relating to *566  the same
subject matter are to be read together and reconciled whenever possible to avoid nullification of
one statute by another.” (Simonini v. Passalacqua (1986) 180 Cal.App.3d 400, 404 [225 Cal.Rptr.
588]; see also Walters v. Weed (1988) 45 Cal.3d 1, 9 [246 Cal.Rptr. 5, 752 P.2d 443].)


Reading Civil Code section 2983.4 together with Civil Code section 1794, subdivision (d), as we
must to avoid nullification of the latter by the former, we conclude that under the circumstances
of this case, the language “in any action on a contract ... subject to the provisions of this chapter”
in section 2983.4 requires that respondent be a prevailing party on a cause of action under Rees-
Levering. As appellants asserted no cause of action under Rees-Levering, respondent is not entitled
to costs and attorney fees under section 2983.4.


Respondent's reliance on Cobian v. Ordonez (1980) 103 Cal.App.3d Supp. 22 [163 Cal.Rptr. 126]
is misplaced. In Cobian, the court upheld an award of costs and attorney fees to a prevailing
buyer of a used car who had sued the seller for rescission, restitution, and damages; on appeal,
the court upheld summary adjudication for rescission and restitution on the first cause of action,
“grounded ... on a financing overcharge apparent from the contract itself,” and which “exceeded
those allowed by Civil Code section 2982, subdivision (c).” (103 Cal.App.3d at p. Supp. 28.) In
concluding that plaintiff was properly awarded attorney fees under Civil Code section 2983.4,
the court held that “Under section 2983.4 the action need only be on a contract subject to the
Rees-Levering Act, not an action to enforce such a contract. In Leaf v. Phil Rauch, Inc. (1975)
47 Cal.App.3d 371 at pages 378-379 ..., the court held attorney fees proper under section 2983.4
where plaintiff had sued to rescind a contract subject to the Rees-Levering Act.” (103 Cal.App.3d
at p. Supp. 31, original italics.)


Leaf and Cobian may be distinguishable from each other, but they are both distinguishable from
the instant case because they do not present the same apparent conflict between the attorney fees
provisions of Song-Beverly and Rees-Levering. Both Leaf and Cobian involve prevailing buyers
who successfully sued for restitution and rescission of a conditional sale contract, a situation
not presented here. Accordingly, having failed to support its claim for costs and fees with any
applicable authority, we cannot conclude respondent was entitled to them. The trial court should
have granted the motion to strike the cost bill.


Disposition
The April 2, 1993, order denying plaintiffs' motion to strike defendants' memorandum of costs is
reversed; on remand, the trial court is directed to *567  grant plaintiffs' motion to strike defendants'
memorandum of costs. Appellants are entitled to their costs on appeal.
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Johnson, J., and Woods (Fred), J., concurred.
A petition for a rehearing was denied July 11, 1994. Woods, J., was of the opinion that the petition
should be granted. *568
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 2. Definitions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1791.1


§ 1791.1. Implied warranty; definition; duration; remedies of buyers


Currentness


As used in this chapter:


(a) “Implied warranty of merchantability” or “implied warranty that goods are merchantable”
means that the consumer goods meet each of the following:


(1) Pass without objection in the trade under the contract description.


(2) Are fit for the ordinary purposes for which such goods are used.


(3) Are adequately contained, packaged, and labeled.


(4) Conform to the promises or affirmations of fact made on the container or label.


(b) “Implied warranty of fitness” means (1) that when the retailer, distributor, or manufacturer has
reason to know any particular purpose for which the consumer goods are required, and further,
that the buyer is relying on the skill and judgment of the seller to select and furnish suitable goods,
then there is an implied warranty that the goods shall be fit for such purpose and (2) that when
there is a sale of an assistive device sold at retail in this state, then there is an implied warranty by
the retailer that the device is specifically fit for the particular needs of the buyer.
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(c) The duration of the implied warranty of merchantability and where present the implied warranty
of fitness shall be coextensive in duration with an express warranty which accompanies the
consumer goods, provided the duration of the express warranty is reasonable; but in no event shall
such implied warranty have a duration of less than 60 days nor more than one year following the
sale of new consumer goods to a retail buyer. Where no duration for an express warranty is stated
with respect to consumer goods, or parts thereof, the duration of the implied warranty shall be the
maximum period prescribed above.


(d) Any buyer of consumer goods injured by a breach of the implied warranty of merchantability
and where applicable by a breach of the implied warranty of fitness has the remedies provided in
Chapter 6 (commencing with Section 2601) and Chapter 7 (commencing with Section 2701) of
Division 2 of the Commercial Code, and, in any action brought under such provisions, Section
1794 of this chapter shall apply.


Credits
(Added by Stats.1970, c. 1333, p. 2479, § 1. Amended by Stats.1971, c. 1523, p. 3002, § 3,
operative Jan. 1, 1972; Stats.1978, c. 991, p. 3059, § 2; Stats.1979, c. 1023, p. 3494, § 1.5.)


West's Ann. Cal. Civ. Code § 1791.1, CA CIVIL § 1791.1
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 2. Definitions (Refs & Annos)


West's Ann.Cal.Civ.Code § 1791


§ 1791. Definitions


Effective: January 1, 2023
Currentness


As used in this chapter:


(a) “Consumer goods” means any new product or part thereof that is used, bought, or leased for
use primarily for personal, family, or household purposes, except for clothing and consumables.
“Consumer goods” shall include new and used assistive devices sold at retail.


(b) “Buyer” or “retail buyer” means any individual who buys consumer goods from a person
engaged in the business of manufacturing, distributing, or selling consumer goods at retail. As
used in this subdivision, “person” means any individual, partnership, corporation, limited liability
company, association, or other legal entity that engages in any of these businesses.


(c) “Clothing” means any wearing apparel, worn for any purpose, including under and outer
garments, shoes, and accessories composed primarily of woven material, natural or synthetic yarn,
fiber, or leather or similar fabric.


(d) “Consumables” means any product that is intended for consumption by individuals, or use by
individuals for purposes of personal care or in the performance of services ordinarily rendered
within the household, and that usually is consumed or expended in the course of consumption or
use.
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(e) “Distributor” means any individual, partnership, corporation, association, or other legal
relationship that stands between the manufacturer and the retail seller in purchases, consignments,
or contracts for sale of consumer goods.


(f) “Independent repair or service facility” or “independent service dealer” means any individual,
partnership, corporation, association, or other legal entity, not an employee or subsidiary of a
manufacturer or distributor, that engages in the business of servicing and repairing consumer
goods.


(g) “Lease” means any contract for the lease or bailment for the use of consumer goods by
an individual, for a term exceeding four months, primarily for personal, family, or household
purposes, whether or not it is agreed that the lessee bears the risk of the consumer goods'
depreciation.


(h) “Lessee” means an individual who leases consumer goods under a lease.


(i) “Lessor” means a person who regularly leases consumer goods under a lease.


(j) “Manufacturer” means any individual, partnership, corporation, association, or other legal
relationship that manufactures, assembles, or produces consumer goods.


(k) “Place of business” means, for the purposes of any retail seller that sells consumer goods by
catalog or mail order, the distribution point for consumer goods.


(l) “Retail seller,” “seller,” or “retailer” means any individual, partnership, corporation,
association, or other legal relationship that engages in the business of selling or leasing consumer
goods to retail buyers.


(m) “Return to the retail seller” means, for the purposes of any retail seller that sells consumer
goods by catalog or mail order, the retail seller's place of business, as defined in subdivision (k).


(n) “Sale” means either of the following:
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(1) The passing of title from the seller to the buyer for a price.


(2) A consignment for sale.


(o) “Service contract” means a contract in writing to perform, over a fixed period of time or for
a specified duration, services relating to the maintenance or repair of a consumer product, except
that this term does not include a policy of automobile insurance, as defined in Section 116 of the
Insurance Code.


(p) “Assistive device” means any instrument, apparatus, or contrivance, including any component
or part thereof or accessory thereto, that is used or intended to be used, to assist an individual with
a disability in the mitigation or treatment of an injury or disease or to assist or affect or replace the
structure or any function of the body of an individual with a disability, except that this term does
not include prescriptive lenses and other ophthalmic goods unless they are sold or dispensed to a
blind person, as defined in Section 19153 of the Welfare and Institutions Code and unless they are
intended to assist the limited vision of the person so disabled.


(q) “Catalog or similar sale” means a sale in which neither the seller nor any employee or agent
of the seller nor any person related to the seller nor any person with a financial interest in the sale
participates in the diagnosis of the buyer's condition or in the selection or fitting of the device.


(r) “Home appliance” means any refrigerator, freezer, range, microwave oven, washer, dryer,
dishwasher, garbage disposal, trash compactor, or room air-conditioner normally used or sold for
personal, family, or household purposes.


(s) “Home electronic product” means any television, radio, antenna rotator, audio or video recorder
or playback equipment, video camera, video game, video monitor, computer equipment, telephone,
telecommunications equipment, electronic alarm system, electronic appliance control system, or
other kind of electronic product, if it is normally used or sold for personal, family, or household
purposes. The term includes any electronic accessory that is normally used or sold with a home
electronic product for one of those purposes. The term excludes any single product with a
wholesale price to the retail seller of less than fifty dollars ($50).
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(t) “Member of the Armed Forces” means a person on full-time active duty in the Army, Navy,
Marine Corps, Air Force, National Guard, Space Force, or Coast Guard. Full-time active duty shall
also include active military service at a military service school designated by law or the Adjutant
General of the Military Department concerned.


(u) “Clear and conspicuous” and “clearly and conspicuously” means a larger type than the
surrounding text, or in a contrasting type, font, or color to the surrounding text of the same size,
or set off from the surrounding text of the same size by symbols or other marks, in a manner
that clearly calls attention to the language. For an audio disclosure, “clear and conspicuous” and
“clearly and conspicuously” means in a volume and cadence sufficient to be readily audible and
understandable.


Credits
(Added by Stats.1993, c. 1265 (S.B.798), § 12.5, operative Jan. 1, 1998. Amended by Stats.1994,
c. 1010 (S.B.2053), § 39.5, operative Jan. 1, 1998; Stats.1995, c. 461 (A.B.40), § 2, operative Jan.
1, 1998; Stats.1997, c. 401 (S.B.780), § 63, operative Jan. 1, 2003; Stats.2002, c. 405 (A.B.2973),
§ 62, operative Jan. 1, 2008; Stats.2007, c. 151 (S.B.234), § 1, operative Jan. 1, 2008; Stats.2021,
c. 452 (A.B.1221), § 1, eff. Jan. 1, 2022; Stats.2022, c. 379 (A.B.1715), § 2, eff. Jan. 1, 2023.)
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Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1792.3


§ 1792.3. Proscription against waiver of implied warranties; exception


Currentness


No implied warranty of merchantability and, where applicable, no implied warranty of fitness
shall be waived, except in the case of a sale of consumer goods on an “as is” or “with all faults”
basis where the provisions of this chapter affecting “as is” or “with all faults” sales are strictly
complied with.


Credits
(Added by Stats.1970, c. 1333, p. 2480, § 1.)


West's Ann. Cal. Civ. Code § 1792.3, CA CIVIL § 1792.3
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.01


§ 1793.01. Express warranties that commence earlier than date of delivery


Effective: January 1, 2023
Currentness


A manufacturer, distributor, or retail seller shall not make an express warranty with respect to a
consumer good that commences earlier than the date of delivery of the good. This section does not
limit an express warranty made before July 1, 2023.


Credits
(Added by Stats.2022, c. 464 (A.B.2912), § 2, eff. Jan. 1, 2023.)


West's Ann. Cal. Civ. Code § 1793.01, CA CIVIL § 1793.01
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.02


§ 1793.02. Assistive devices sold at retail; written warranty; warranty for hearing
aids; remedies of buyer; exceptions; language not to constitute express warranty


Effective: January 1, 2015
Currentness


(a)(1) Except as provided in paragraph (2), all new and used assistive devices sold at retail in this
state shall be accompanied by the retail seller's written warranty which shall contain the following
language: “This assistive device is warranted to be specifically fit for the particular needs of you,
the buyer. If the device is not specifically fit for your particular needs, it may be returned to the
seller within 30 days of the date of actual receipt by you or completion of fitting by the seller,
whichever occurs later. If you return the device, the seller will either adjust or replace the device or
promptly refund the total amount paid. This warranty does not affect the protections and remedies
you have under other laws.” In lieu of the words “30 days” the retail seller may specify any longer
period.


(2)(A) All new and used hearing aids sold in this state shall be accompanied by the retail seller's
written warranty and shall contain the following language: “This hearing aid is warranted to be
specifically fit for the particular needs of you, the buyer. If the hearing aid is not initially fit for
your particular needs, it may be returned to the seller within 45 days of the initial date of delivery
to you. If you return the hearing aid, the seller will either adjust or replace the hearing aid or
promptly refund the total amount paid. This warranty does not affect the protections and remedies
you have under other laws.”


(B) In lieu of the words “45 days” the retail seller may specify any longer period.
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(C) On the initial date of delivery, the retail seller shall revise the written warranty to include the
initial date of delivery to the buyer of the hearing aid and expiration date of the warranty.


(b) The language prescribed in subdivision (a) shall appear on the first page of the warranty in
at least 10-point bold type. The warranty shall be delivered to the buyer at the time of the sale
of the device.


(c) If the buyer returns the device within the period specified in the written warranty, the seller
shall, without charge and within a reasonable time, adjust the device or, if appropriate, replace
it with a device that is specifically fit for the particular needs of the buyer. If the seller does not
adjust or replace the device so that it is specifically fit for the particular needs of the buyer, the
seller shall promptly refund to the buyer the total amount paid, the transaction shall be deemed
rescinded, and the seller shall promptly return to the buyer all payments and any assistive device or
other consideration exchanged as part of the transaction and shall promptly cancel or cause to be
canceled all contracts, instruments, and security agreements executed by the buyer in connection
with the sale. When a sale is rescinded under this section, no charge, penalty, or other fee may be
imposed in connection with the purchase, fitting, financing, or return of the device.


(d) With respect to the retail sale of an assistive device to an individual, organization, or agency
known by the seller to be purchasing for the ultimate user of the device, this section and subdivision
(b) of Section 1792.2 shall be construed to require that the device be specifically fit for the
particular needs of the ultimate user.


(e) This section and subdivision (b) of Section 1792.2 shall not apply to any of the following sales
of assistive devices:


(1) A catalog or similar sale, as defined in subdivision (q) of Section 1791, except a sale of a
hearing aid.


(2) A sale which involves a retail sale price of less than fifteen dollars ($15).


(3) A surgical implant performed by a physician and surgeon, or a restoration or dental prosthesis
provided by a dentist.
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(f) The rights and remedies of the buyer under this section and subdivision (b) of Section 1792.2
are not subject to waiver under Section 1792.3. The rights and remedies of the buyer under this
section and subdivision (b) of Section 1792.2 are cumulative, and shall not be construed to affect
the obligations of the retail seller or any other party or to supplant the rights or remedies of the
buyer under any other section of this chapter or under any other law or instrument.


(g) Section 1795.5 shall not apply to a sale of used assistive devices, and for the purposes of the
Song-Beverly Consumer Warranty Act the buyer of a used assistive device shall have the same
rights and remedies as the buyer of a new assistive device.


(h) The language in subdivision (a) shall not constitute an express warranty for purposes of
Sections 1793.2 and 1793.3.


Credits
(Added by Stats.1979, c. 1023, p. 3495, § 4. Amended by Stats.1982, c. 619, p. 2610, § 2;
Stats.1991, c. 228 (A.B.1889), § 2; Stats.2014, c. 226 (S.B.1326), § 1, eff. Jan. 1, 2015.)


West's Ann. Cal. Civ. Code § 1793.02, CA CIVIL § 1793.02
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.2


§ 1793.2. Consumer goods manufacturers; express warranties; service and repair facilities


Effective: January 1, 2012
Currentness


(a) Every manufacturer of consumer goods sold in this state and for which the manufacturer has
made an express warranty shall:


(1)(A) Maintain in this state sufficient service and repair facilities reasonably close to all areas
where its consumer goods are sold to carry out the terms of those warranties or designate and
authorize in this state as service and repair facilities independent repair or service facilities
reasonably close to all areas where its consumer goods are sold to carry out the terms of the
warranties.


(B) As a means of complying with this paragraph, a manufacturer may enter into warranty
service contracts with independent service and repair facilities. The warranty service contracts
may provide for a fixed schedule of rates to be charged for warranty service or warranty repair
work. However, the rates fixed by those contracts shall be in conformity with the requirements
of subdivision (c) of Section 1793.3. The rates established pursuant to subdivision (c) of Section
1793.3, between the manufacturer and the independent service and repair facility, do not preclude
a good faith discount that is reasonably related to reduced credit and general overhead cost factors
arising from the manufacturer's payment of warranty charges direct to the independent service and
repair facility. The warranty service contracts authorized by this paragraph may not be executed to
cover a period of time in excess of one year, and may be renewed only by a separate, new contract
or letter of agreement between the manufacturer and the independent service and repair facility.
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(2) In the event of a failure to comply with paragraph (1) of this subdivision, be subject to Section
1793.5.


(3) Make available to authorized service and repair facilities sufficient service literature and
replacement parts to effect repairs during the express warranty period.


(b) Where those service and repair facilities are maintained in this state and service or repair of the
goods is necessary because they do not conform with the applicable express warranties, service and
repair shall be commenced within a reasonable time by the manufacturer or its representative in
this state. Unless the buyer agrees in writing to the contrary, the goods shall be serviced or repaired
so as to conform to the applicable warranties within 30 days. Delay caused by conditions beyond
the control of the manufacturer or its representatives shall serve to extend this 30-day requirement.
Where delay arises, conforming goods shall be tendered as soon as possible following termination
of the condition giving rise to the delay.


(c) The buyer shall deliver nonconforming goods to the manufacturer's service and repair facility
within this state, unless, due to reasons of size and weight, or method of attachment, or method
of installation, or nature of the nonconformity, delivery cannot reasonably be accomplished.
If the buyer cannot return the nonconforming goods for any of these reasons, he or she shall
notify the manufacturer or its nearest service and repair facility within the state. Written notice
of nonconformity to the manufacturer or its service and repair facility shall constitute return
of the goods for purposes of this section. Upon receipt of that notice of nonconformity, the
manufacturer shall, at its option, service or repair the goods at the buyer's residence, or pick up
the goods for service and repair, or arrange for transporting the goods to its service and repair
facility. All reasonable costs of transporting the goods when a buyer cannot return them for any
of the above reasons shall be at the manufacturer's expense. The reasonable costs of transporting
nonconforming goods after delivery to the service and repair facility until return of the goods to
the buyer shall be at the manufacturer's expense.


(d)(1) Except as provided in paragraph (2), if the manufacturer or its representative in this state does
not service or repair the goods to conform to the applicable express warranties after a reasonable
number of attempts, the manufacturer shall either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer, less that amount directly attributable to use
by the buyer prior to the discovery of the nonconformity.
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(2) If the manufacturer or its representative in this state is unable to service or repair a new motor
vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section 1793.22, to conform
to the applicable express warranties after a reasonable number of attempts, the manufacturer shall
either promptly replace the new motor vehicle in accordance with subparagraph (A) or promptly
make restitution to the buyer in accordance with subparagraph (B). However, the buyer shall be
free to elect restitution in lieu of replacement, and in no event shall the buyer be required by the
manufacturer to accept a replacement vehicle.


(A) In the case of replacement, the manufacturer shall replace the buyer's vehicle with a new
motor vehicle substantially identical to the vehicle replaced. The replacement vehicle shall be
accompanied by all express and implied warranties that normally accompany new motor vehicles
of that specific kind. The manufacturer also shall pay for, or to, the buyer the amount of any sales
or use tax, license fees, registration fees, and other official fees which the buyer is obligated to
pay in connection with the replacement, plus any incidental damages to which the buyer is entitled
under Section 1794, including, but not limited to, reasonable repair, towing, and rental car costs
actually incurred by the buyer.


(B) In the case of restitution, the manufacturer shall make restitution in an amount equal to
the actual price paid or payable by the buyer, including any charges for transportation and
manufacturer-installed options, but excluding nonmanufacturer items installed by a dealer or the
buyer, and including any collateral charges such as sales or use tax, license fees, registration fees,
and other official fees, plus any incidental damages to which the buyer is entitled under Section
1794, including, but not limited to, reasonable repair, towing, and rental car costs actually incurred
by the buyer.


(C) When the manufacturer replaces the new motor vehicle pursuant to subparagraph (A), the buyer
shall only be liable to pay the manufacturer an amount directly attributable to use by the buyer
of the replaced vehicle prior to the time the buyer first delivered the vehicle to the manufacturer
or distributor, or its authorized service and repair facility for correction of the problem that gave
rise to the nonconformity. When restitution is made pursuant to subparagraph (B), the amount to
be paid by the manufacturer to the buyer may be reduced by the manufacturer by that amount
directly attributable to use by the buyer prior to the time the buyer first delivered the vehicle to
the manufacturer or distributor, or its authorized service and repair facility for correction of the
problem that gave rise to the nonconformity. The amount directly attributable to use by the buyer
shall be determined by multiplying the actual price of the new motor vehicle paid or payable by the
buyer, including any charges for transportation and manufacturer-installed options, by a fraction
having as its denominator 120,000 and having as its numerator the number of miles traveled by
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the new motor vehicle prior to the time the buyer first delivered the vehicle to the manufacturer
or distributor, or its authorized service and repair facility for correction of the problem that gave
rise to the nonconformity. Nothing in this paragraph shall in any way limit the rights or remedies
available to the buyer under any other law.


(D) Pursuant to Section 1795.4, a buyer of a new motor vehicle shall also include a lessee of a
new motor vehicle.


(e)(1) If the goods cannot practicably be serviced or repaired by the manufacturer or its
representative to conform to the applicable express warranties because of the method of installation
or because the goods have become so affixed to real property as to become a part thereof, the
manufacturer shall either replace and install the goods or reimburse the buyer in an amount equal
to the purchase price paid by the buyer, including installation costs, less that amount directly
attributable to use by the buyer prior to the discovery of the nonconformity.


(2) With respect to claims arising out of deficiencies in the construction of a new residential
dwelling, paragraph (1) shall not apply to either of the following:


(A) A product that is not a manufactured product, as defined in subdivision (g) of Section 896.


(B) A claim against a person or entity that is not the manufacturer that originally made the express
warranty for that manufactured product.


Credits
(Added by Stats.1970, c. 1333, p. 2481, § 1. Amended by Stats.1971, c. 1523, p. 3004, § 9,
operative Jan. 1, 1972; Stats.1976, c. 416, p. 1069, § 2; Stats.1978, c. 991, p. 3058, § 7; Stats.1982,
c. 388, p. 1720, § 1; Stats.1986, c. 547, § 2; Stats.1987, c. 1280, § 2, operative Jan. 1, 1988;
Stats.1988, c. 697, § 1; Stats.1989, c. 193, § 2; Stats.1991, c. 689 (A.B.211), § 10; Stats.1992, c.
1232 (S.B.1762), § 6; Stats.2004, c. 331 (A.B.2723), § 1; Stats.2011, c. 727 (A.B.242), § 1.)


West's Ann. Cal. Civ. Code § 1793.2, CA CIVIL § 1793.2
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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§ 1793.22. Tanner Consumer Protection Act; presumption; third-party dispute resolution


Effective: January 1, 2001
Currentness


(a) This section shall be known and may be cited as the Tanner Consumer Protection Act.


(b) It shall be presumed that a reasonable number of attempts have been made to conform a new
motor vehicle to the applicable express warranties if, within 18 months from delivery to the buyer
or 18,000 miles on the odometer of the vehicle, whichever occurs first, one or more of the following
occurs:


(1) The same nonconformity results in a condition that is likely to cause death or serious bodily
injury if the vehicle is driven and the nonconformity has been subject to repair two or more times
by the manufacturer or its agents, and the buyer or lessee has at least once directly notified the
manufacturer of the need for the repair of the nonconformity.


(2) The same nonconformity has been subject to repair four or more times by the manufacturer
or its agents and the buyer has at least once directly notified the manufacturer of the need for the
repair of the nonconformity.


(3) The vehicle is out of service by reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30 calendar days since delivery of the vehicle
to the buyer. The 30-day limit shall be extended only if repairs cannot be performed due to
conditions beyond the control of the manufacturer or its agents. The buyer shall be required to
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directly notify the manufacturer pursuant to paragraphs (1) and (2) only if the manufacturer has
clearly and conspicuously disclosed to the buyer, with the warranty or the owner's manual, the
provisions of this section and that of subdivision (d) of Section 1793.2, including the requirement
that the buyer must notify the manufacturer directly pursuant to paragraphs (1) and (2). The
notification, if required, shall be sent to the address, if any, specified clearly and conspicuously
by the manufacturer in the warranty or owner's manual. This presumption shall be a rebuttable
presumption affecting the burden of proof, and it may be asserted by the buyer in any civil action,
including an action in small claims court, or other formal or informal proceeding.


(c) If a qualified third-party dispute resolution process exists, and the buyer receives timely
notification in writing of the availability of that qualified third-party dispute resolution process
with a description of its operation and effect, the presumption in subdivision (b) may not be asserted
by the buyer until after the buyer has initially resorted to the qualified third-party dispute resolution
process as required in subdivision (d). Notification of the availability of the qualified third-party
dispute resolution process is not timely if the buyer suffers any prejudice resulting from any delay
in giving the notification. If a qualified third-party dispute resolution process does not exist, or if
the buyer is dissatisfied with that third-party decision, or if the manufacturer or its agent neglects to
promptly fulfill the terms of the qualified third-party dispute resolution process decision after the
decision is accepted by the buyer, the buyer may assert the presumption provided in subdivision
(b) in an action to enforce the buyer's rights under subdivision (d) of Section 1793.2. The findings
and decision of a qualified third-party dispute resolution process shall be admissible in evidence
in the action without further foundation. Any period of limitation of actions under any federal or
California laws with respect to any person shall be extended for a period equal to the number of
days between the date a complaint is filed with a third-party dispute resolution process and the date
of its decision or the date before which the manufacturer or its agent is required by the decision to
fulfill its terms if the decision is accepted by the buyer, whichever occurs later.


(d) A qualified third-party dispute resolution process shall be one that does all of the following:


(1) Complies with the minimum requirements of the Federal Trade Commission for informal
dispute settlement procedures as set forth in Part 703 of Title 16 of the Code of Federal Regulations,
as those regulations read on January 1, 1987.


(2) Renders decisions which are binding on the manufacturer if the buyer elects to accept the
decision.
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(3) Prescribes a reasonable time, not to exceed 30 days after the decision is accepted by the buyer,
within which the manufacturer or its agent must fulfill the terms of its decisions.


(4) Provides arbitrators who are assigned to decide disputes with copies of, and instruction in, the
provisions of the Federal Trade Commission's regulations in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987, Division 2 (commencing with
Section 2101) of the Commercial Code, and this chapter.


(5) Requires the manufacturer, when the process orders, under the terms of this chapter, either
that the nonconforming motor vehicle be replaced if the buyer consents to this remedy or that
restitution be made to the buyer, to replace the motor vehicle or make restitution in accordance
with paragraph (2) of subdivision (d) of Section 1793.2.


(6) Provides, at the request of the arbitrator or a majority of the arbitration panel, for an inspection
and written report on the condition of a nonconforming motor vehicle, at no cost to the buyer, by
an automobile expert who is independent of the manufacturer.


(7) Takes into account, in rendering decisions, all legal and equitable factors, including, but
not limited to, the written warranty, the rights and remedies conferred in regulations of the
Federal Trade Commission contained in Part 703 of Title 16 of the Code of Federal Regulations
as those regulations read on January 1, 1987, Division 2 (commencing with Section 2101) of
the Commercial Code, this chapter, and any other equitable considerations appropriate in the
circumstances. Nothing in this chapter requires that, to be certified as a qualified third-party dispute
resolution process pursuant to this section, decisions of the process must consider or provide
remedies in the form of awards of punitive damages or multiple damages, under subdivision (c)
of Section 1794, or of attorneys' fees under subdivision (d) of Section 1794, or of consequential
damages other than as provided in subdivisions (a) and (b) of Section 1794, including, but not
limited to, reasonable repair, towing, and rental car costs actually incurred by the buyer.


(8) Requires that no arbitrator deciding a dispute may be a party to the dispute and that no
other person, including an employee, agent, or dealer for the manufacturer, may be allowed to
participate substantively in the merits of any dispute with the arbitrator unless the buyer is allowed
to participate also. Nothing in this subdivision prohibits any member of an arbitration board from
deciding a dispute.
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(9) Obtains and maintains certification by the Department of Consumer Affairs pursuant to Chapter
9 (commencing with Section 472) of Division 1 of the Business and Professions Code.


(e) For the purposes of subdivision (d) of Section 1793.2 and this section, the following terms
have the following meanings:


(1) “Nonconformity” means a nonconformity which substantially impairs the use, value, or safety
of the new motor vehicle to the buyer or lessee.


(2) “New motor vehicle” means a new motor vehicle that is bought or used primarily for personal,
family, or household purposes. “New motor vehicle” also means a new motor vehicle with a
gross vehicle weight under 10,000 pounds that is bought or used primarily for business purposes
by a person, including a partnership, limited liability company, corporation, association, or any
other legal entity, to which not more than five motor vehicles are registered in this state. “New
motor vehicle” includes the chassis, chassis cab, and that portion of a motor home devoted to
its propulsion, but does not include any portion designed, used, or maintained primarily for
human habitation, a dealer-owned vehicle and a “demonstrator” or other motor vehicle sold with a
manufacturer's new car warranty but does not include a motorcycle or a motor vehicle which is not
registered under the Vehicle Code because it is to be operated or used exclusively off the highways.
A demonstrator is a vehicle assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and type.


(3) “Motor home” means a vehicular unit built on, or permanently attached to, a self-propelled
motor vehicle chassis, chassis cab, or van, which becomes an integral part of the completed vehicle,
designed for human habitation for recreational or emergency occupancy.


(f)(1) Except as provided in paragraph (2), no person shall sell, either at wholesale or retail, lease,
or transfer a motor vehicle transferred by a buyer or lessee to a manufacturer pursuant to paragraph
(2) of subdivision (d) of Section 1793.2 or a similar statute of any other state, unless the nature
of the nonconformity experienced by the original buyer or lessee is clearly and conspicuously
disclosed to the prospective buyer, lessee, or transferee, the nonconformity is corrected, and the
manufacturer warrants to the new buyer, lessee, or transferee in writing for a period of one year
that the motor vehicle is free of that nonconformity.
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(2) Except for the requirement that the nature of the nonconformity be disclosed to the transferee,
paragraph (1) does not apply to the transfer of a motor vehicle to an educational institution if the
purpose of the transfer is to make the motor vehicle available for use in automotive repair courses.


Credits
(Added by Stats.1992, c. 1232 (S.B.1762), § 7. Amended by Stats.1998, c. 352 (A.B.1848), § 1;
Stats.1999, c. 83 (S.B.966), § 21; Stats.1999, c. 448 (A.B.1290), § 1; Stats.2000, c. 679 (S.B.1718),
§ 1.)


West's Ann. Cal. Civ. Code § 1793.22, CA CIVIL § 1793.22
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.23


§ 1793.23. Automotive Consumer Notification Act; legislative
findings and declarations; reacquisition of vehicles; disclosure


Currentness


(a) The Legislature finds and declares all of the following:


(1) That the expansion of state warranty laws covering new and used cars has given important and
valuable protection to consumers.


(2) That, in states without this valuable warranty protection, used and irrepairable motor vehicles
are being resold in the marketplace without notice to the subsequent purchaser.


(3) That other states have addressed this problem by requiring notices on the title of these vehicles
or other notice procedures to warn consumers that the motor vehicles were repurchased by a dealer
or manufacturer because the vehicle could not be repaired in a reasonable length of time or a
reasonable number of repair attempts or the dealer or manufacturer was not willing to repair the
vehicle.


(4) That these notices serve the interests of consumers who have a right to information relevant
to their buying decisions.


(5) That the disappearance of these notices upon the transfer of title from another state to this state
encourages the transport of “lemons” to this state for sale to the drivers of this state.
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(b) This section and Section 1793.24 shall be known, and may be cited as, the Automotive
Consumer Notification Act.


(c) Any manufacturer who reacquires or assists a dealer or lienholder to reacquire a motor vehicle
registered in this state, any other state, or a federally administered district shall, prior to any sale,
lease, or transfer of the vehicle in this state, or prior to exporting the vehicle to another state
for sale, lease, or transfer if the vehicle was registered in this state and reacquired pursuant to
paragraph (2) of subdivision (d) of Section 1793.2, cause the vehicle to be retitled in the name of the
manufacturer, request the Department of Motor Vehicles to inscribe the ownership certificate with
the notation “Lemon Law Buyback,” and affix a decal to the vehicle in accordance with Section
11713.12 of the Vehicle Code if the manufacturer knew or should have known that the vehicle is
required by law to be replaced, accepted for restitution due to the failure of the manufacturer to
conform the vehicle to applicable warranties pursuant to paragraph (2) of subdivision (d) of Section
1793.2, or accepted for restitution by the manufacturer due to the failure of the manufacturer to
conform the vehicle to warranties required by any other applicable law of the state, any other state,
or federal law.


(d) Any manufacturer who reacquires or assists a dealer or lienholder to reacquire a motor vehicle
in response to a request by the buyer or lessee that the vehicle be either replaced or accepted for
restitution because the vehicle did not conform to express warranties shall, prior to the sale, lease,
or other transfer of the vehicle, execute and deliver to the subsequent transferee a notice and obtain
the transferee's written acknowledgment of a notice, as prescribed by Section 1793.24.


(e) Any person, including any dealer, who acquires a motor vehicle for resale and knows or should
have known that the vehicle was reacquired by the vehicle's manufacturer in response to a request
by the last retail owner or lessee of the vehicle that it be replaced or accepted for restitution
because the vehicle did not conform to express warranties shall, prior to the sale, lease, or other
transfer, execute and deliver to the subsequent transferee a notice and obtain the transferee's written
acknowledgment of a notice, as prescribed by Section 1793.24.


(f) Any person, including any manufacturer or dealer, who sells, leases, or transfers ownership of a
motor vehicle when the vehicle's ownership certificate is inscribed with the notation “Lemon Law
Buyback” shall, prior to the sale, lease, or ownership transfer of the vehicle, provide the transferee
with a disclosure statement signed by the transferee that states:
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“THIS VEHICLE WAS REPURCHASED BY ITS MANUFACTURER DUE TO A DEFECT IN
THE VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS. THE TITLE TO THIS
VEHICLE HAS BEEN PERMANENTLY BRANDED WITH THE NOTATION ‘LEMON LAW
BUYBACK’.”


(g) The disclosure requirements in subdivisions (d), (e), and (f) are cumulative with all other
consumer notice requirements and do not relieve any person, including any dealer or manufacturer,
from complying with any other applicable law, including any requirement of subdivision (f) of
Section 1793.22.


(h) For purposes of this section, “dealer” means any person engaged in the business of selling,
offering for sale, or negotiating the retail sale of, a used motor vehicle or selling motor vehicles
as a broker or agent for another, including the officers, agents, and employees of the person and
any combination or association of dealers.


Credits
(Added by Stats.1995, c. 503 (A.B.1381), § 1. Amended by Stats.1998, c. 932 (A.B.1094), § 7.)


West's Ann. Cal. Civ. Code § 1793.23, CA CIVIL § 1793.23
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.24


§ 1793.24. Preparation of notice; contents of disclosure


Currentness


(a) The notice required in subdivisions (d) and (e) of Section 1793.23 shall be prepared by the
manufacturer of the reacquired vehicle and shall disclose all of the following:


(1) Year, make, model, and vehicle identification number of the vehicle.


(2) Whether the title to the vehicle has been inscribed with the notation “Lemon Law Buyback.”


(3) The nature of each nonconformity reported by the original buyer or lessee of the vehicle.


(4) Repairs, if any, made to the vehicle in an attempt to correct each nonconformity reported by
the original buyer or lessee.


(b) The notice shall be on a form 8 ½ x 11 inches in size and printed in no smaller than 10-point
black type on a white background.


The form shall only contain the following information prior to it being filled out by the
manufacturer:


WARRANTY BUYBACK NOTICE
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(Check One)


 This vehicle was repurchased by the vehicle's manufacturer after the last retail owner or lessee
requested its repurchase due to the problem(s) listed below.


 THIS VEHICLE WAS REPURCHASED BY ITS MANUFACTURER DUE TO A DEFECT
IN THE VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS. THE TITLE TO THIS
VEHICLE HAS BEEN PERMANENTLY BRANDED WITH THE NOTATION “LEMON LAW
BUYBACK.” Under California law, the manufacturer must warrant to you, for a one year period,
that the vehicle is free of the problem(s) listed below.


 V.I.N.
 


 Year
 


 Make
 


 Model
 


 


         
         
 Problem(s) Reported by


 
 Repairs Made, if any, to


 
 


 Original Owner
 


 Correct Reported Problem(s)
 


 


     
     
     
     
     


Signature of Manufacturer
 


Date
 


  
  
Signature of Dealer(s)
 


Date
 


  
  
  
  
  
  
Signature of Retail Buyer or Lessee
 


Date
 


  
  
  
  


(c) The manufacturer shall provide an executed copy of the notice to the manufacturer's transferee.
Each transferee, including a dealer, to whom the motor vehicle is transferred prior to its sale to a
retail buyer or lessee shall be provided an executed copy of the notice by the previous transferor.
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Credits
(Added by Stats.1995, c. 503 (A.B.1381), § 2.)
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Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.25


§ 1793.25. Reimbursement of sales or use tax to manufacturer of vehicle making restitution
to buyer or lessee; rules and regulations; application of sales and use tax to tangible


personal property transactions; applicable laws; limitation on reimbursement amount


Effective: January 1, 2012
Currentness


(a) Notwithstanding Part 1 (commencing with Section 6001) of Division 2 of the Revenue and
Taxation Code, the State Board of Equalization shall reimburse the manufacturer of a new motor
vehicle for an amount equal to the sales tax or use tax which the manufacturer pays to or for the
buyer or lessee when providing a replacement vehicle pursuant to subparagraph (A) of paragraph
(2) of subdivision (d) of Section 1793.2 or includes in making restitution to the buyer or lessee
pursuant to subparagraph (B) of paragraph (2) of subdivision (d) of Section 1793.2, when the
manufacturer provides satisfactory proof that it has complied with subdivision (c) of Section
1793.23, and satisfactory proof is provided for one of the following:


(1) The retailer of the motor vehicle for which the manufacturer is making restitution has reported
and paid the sales tax on the gross receipts from the sale of that motor vehicle.


(2) The buyer of the motor vehicle has paid the use tax on the sales price for the storage, use, or
other consumption of that motor vehicle in this state.


(3) The lessee of the motor vehicle has paid the use tax on the rentals payable from the lease of
that motor vehicle.
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(b) The State Board of Equalization may adopt rules and regulations to carry out, facilitate
compliance with, or prevent circumvention or evasion of, this section.


(c) This section shall not change the application of the sales and use tax to the gross receipts, the
rentals payable, and the sales price from the sale, lease, and the storage, use, or other consumption,
in this state of tangible personal property pursuant to Part 1 (commencing with Section 6001) of
Division 2 of the Revenue and Taxation Code.


(d) The manufacturer's claim for reimbursement and the State Board of Equalization's approval or
denial of the claim shall be subject to the provisions of Article 1 (commencing with Section 6901)
of Chapter 7 of Part 1 of Division 2 of the Revenue and Taxation Code, except Sections 6907 and
6908, insofar as those provisions are not inconsistent with this section.


(e) For purposes of this section, the amount of use tax that the State Board of Equalization is
required to reimburse the manufacturer shall be limited to the amount of use tax the manufacturer
is required to pay to or for the lessee pursuant to Section 1793.2.


Credits
(Added by Stats.1987, c. 1280, § 3, operative Jan. 1, 1988. Amended by Stats.1995, c. 503
(A.B.1381), § 3; Stats.2011, c. 727 (A.B.242), § 2.)


West's Ann. Cal. Civ. Code § 1793.25, CA CIVIL § 1793.25
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.26


§ 1793.26. Reacquisition of motor vehicle; confidentiality or gag
clause imposed upon dispossessed buyer or lessee; prohibitions


Effective: January 1, 2001
Currentness


(a) Any automobile manufacturer, importer, distributor, dealer, or lienholder who reacquires, or
who assists in reacquiring, a motor vehicle, whether by judgment, decree, arbitration award,
settlement agreement, or voluntary agreement, is prohibited from doing either of the following:


(1) Requiring, as a condition of the reacquisition of the motor vehicle, that a buyer or lessee who
is a resident of this state agree not to disclose the problems with the vehicle experienced by the
buyer or lessee or the nonfinancial terms of the reacquisition.


(2) Including, in any release or other agreement, whether prepared by the manufacturer, importer,
distributor, dealer, or lienholder, for signature by the buyer or lessee, a confidentiality clause, gag
clause, or similar clause prohibiting the buyer or lessee from disclosing information to anyone
about the problems with the vehicle, or the nonfinancial terms of the reacquisition of the vehicle
by the manufacturer, importer, distributor, dealer, or lienholder.


(b) Any confidentiality clause, gag clause, or similar clause in such a release or other agreement
in violation of this section shall be null and void as against the public policy of this state.


(c) Nothing in this section is intended to prevent any confidentiality clause, gag clause, or similar
clause regarding the financial terms of the reacquisition of the vehicle.
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Credits
(Added by Stats.1998, c. 1063 (A.B.2410), § 1. Amended by Stats.2000, c. 258 (A.B.2517), § 1.)


West's Ann. Cal. Civ. Code § 1793.26, CA CIVIL § 1793.26
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.22


§ 1793.22. Tanner Consumer Protection Act; presumption; third-party dispute resolution


Effective: January 1, 2001
Currentness


(a) This section shall be known and may be cited as the Tanner Consumer Protection Act.


(b) It shall be presumed that a reasonable number of attempts have been made to conform a new
motor vehicle to the applicable express warranties if, within 18 months from delivery to the buyer
or 18,000 miles on the odometer of the vehicle, whichever occurs first, one or more of the following
occurs:


(1) The same nonconformity results in a condition that is likely to cause death or serious bodily
injury if the vehicle is driven and the nonconformity has been subject to repair two or more times
by the manufacturer or its agents, and the buyer or lessee has at least once directly notified the
manufacturer of the need for the repair of the nonconformity.


(2) The same nonconformity has been subject to repair four or more times by the manufacturer
or its agents and the buyer has at least once directly notified the manufacturer of the need for the
repair of the nonconformity.


(3) The vehicle is out of service by reason of repair of nonconformities by the manufacturer
or its agents for a cumulative total of more than 30 calendar days since delivery of the vehicle
to the buyer. The 30-day limit shall be extended only if repairs cannot be performed due to
conditions beyond the control of the manufacturer or its agents. The buyer shall be required to
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directly notify the manufacturer pursuant to paragraphs (1) and (2) only if the manufacturer has
clearly and conspicuously disclosed to the buyer, with the warranty or the owner's manual, the
provisions of this section and that of subdivision (d) of Section 1793.2, including the requirement
that the buyer must notify the manufacturer directly pursuant to paragraphs (1) and (2). The
notification, if required, shall be sent to the address, if any, specified clearly and conspicuously
by the manufacturer in the warranty or owner's manual. This presumption shall be a rebuttable
presumption affecting the burden of proof, and it may be asserted by the buyer in any civil action,
including an action in small claims court, or other formal or informal proceeding.


(c) If a qualified third-party dispute resolution process exists, and the buyer receives timely
notification in writing of the availability of that qualified third-party dispute resolution process
with a description of its operation and effect, the presumption in subdivision (b) may not be asserted
by the buyer until after the buyer has initially resorted to the qualified third-party dispute resolution
process as required in subdivision (d). Notification of the availability of the qualified third-party
dispute resolution process is not timely if the buyer suffers any prejudice resulting from any delay
in giving the notification. If a qualified third-party dispute resolution process does not exist, or if
the buyer is dissatisfied with that third-party decision, or if the manufacturer or its agent neglects to
promptly fulfill the terms of the qualified third-party dispute resolution process decision after the
decision is accepted by the buyer, the buyer may assert the presumption provided in subdivision
(b) in an action to enforce the buyer's rights under subdivision (d) of Section 1793.2. The findings
and decision of a qualified third-party dispute resolution process shall be admissible in evidence
in the action without further foundation. Any period of limitation of actions under any federal or
California laws with respect to any person shall be extended for a period equal to the number of
days between the date a complaint is filed with a third-party dispute resolution process and the date
of its decision or the date before which the manufacturer or its agent is required by the decision to
fulfill its terms if the decision is accepted by the buyer, whichever occurs later.


(d) A qualified third-party dispute resolution process shall be one that does all of the following:


(1) Complies with the minimum requirements of the Federal Trade Commission for informal
dispute settlement procedures as set forth in Part 703 of Title 16 of the Code of Federal Regulations,
as those regulations read on January 1, 1987.


(2) Renders decisions which are binding on the manufacturer if the buyer elects to accept the
decision.
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(3) Prescribes a reasonable time, not to exceed 30 days after the decision is accepted by the buyer,
within which the manufacturer or its agent must fulfill the terms of its decisions.


(4) Provides arbitrators who are assigned to decide disputes with copies of, and instruction in, the
provisions of the Federal Trade Commission's regulations in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987, Division 2 (commencing with
Section 2101) of the Commercial Code, and this chapter.


(5) Requires the manufacturer, when the process orders, under the terms of this chapter, either
that the nonconforming motor vehicle be replaced if the buyer consents to this remedy or that
restitution be made to the buyer, to replace the motor vehicle or make restitution in accordance
with paragraph (2) of subdivision (d) of Section 1793.2.


(6) Provides, at the request of the arbitrator or a majority of the arbitration panel, for an inspection
and written report on the condition of a nonconforming motor vehicle, at no cost to the buyer, by
an automobile expert who is independent of the manufacturer.


(7) Takes into account, in rendering decisions, all legal and equitable factors, including, but
not limited to, the written warranty, the rights and remedies conferred in regulations of the
Federal Trade Commission contained in Part 703 of Title 16 of the Code of Federal Regulations
as those regulations read on January 1, 1987, Division 2 (commencing with Section 2101) of
the Commercial Code, this chapter, and any other equitable considerations appropriate in the
circumstances. Nothing in this chapter requires that, to be certified as a qualified third-party dispute
resolution process pursuant to this section, decisions of the process must consider or provide
remedies in the form of awards of punitive damages or multiple damages, under subdivision (c)
of Section 1794, or of attorneys' fees under subdivision (d) of Section 1794, or of consequential
damages other than as provided in subdivisions (a) and (b) of Section 1794, including, but not
limited to, reasonable repair, towing, and rental car costs actually incurred by the buyer.


(8) Requires that no arbitrator deciding a dispute may be a party to the dispute and that no
other person, including an employee, agent, or dealer for the manufacturer, may be allowed to
participate substantively in the merits of any dispute with the arbitrator unless the buyer is allowed
to participate also. Nothing in this subdivision prohibits any member of an arbitration board from
deciding a dispute.
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(9) Obtains and maintains certification by the Department of Consumer Affairs pursuant to Chapter
9 (commencing with Section 472) of Division 1 of the Business and Professions Code.


(e) For the purposes of subdivision (d) of Section 1793.2 and this section, the following terms
have the following meanings:


(1) “Nonconformity” means a nonconformity which substantially impairs the use, value, or safety
of the new motor vehicle to the buyer or lessee.


(2) “New motor vehicle” means a new motor vehicle that is bought or used primarily for personal,
family, or household purposes. “New motor vehicle” also means a new motor vehicle with a
gross vehicle weight under 10,000 pounds that is bought or used primarily for business purposes
by a person, including a partnership, limited liability company, corporation, association, or any
other legal entity, to which not more than five motor vehicles are registered in this state. “New
motor vehicle” includes the chassis, chassis cab, and that portion of a motor home devoted to
its propulsion, but does not include any portion designed, used, or maintained primarily for
human habitation, a dealer-owned vehicle and a “demonstrator” or other motor vehicle sold with a
manufacturer's new car warranty but does not include a motorcycle or a motor vehicle which is not
registered under the Vehicle Code because it is to be operated or used exclusively off the highways.
A demonstrator is a vehicle assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and type.


(3) “Motor home” means a vehicular unit built on, or permanently attached to, a self-propelled
motor vehicle chassis, chassis cab, or van, which becomes an integral part of the completed vehicle,
designed for human habitation for recreational or emergency occupancy.


(f)(1) Except as provided in paragraph (2), no person shall sell, either at wholesale or retail, lease,
or transfer a motor vehicle transferred by a buyer or lessee to a manufacturer pursuant to paragraph
(2) of subdivision (d) of Section 1793.2 or a similar statute of any other state, unless the nature
of the nonconformity experienced by the original buyer or lessee is clearly and conspicuously
disclosed to the prospective buyer, lessee, or transferee, the nonconformity is corrected, and the
manufacturer warrants to the new buyer, lessee, or transferee in writing for a period of one year
that the motor vehicle is free of that nonconformity.
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(2) Except for the requirement that the nature of the nonconformity be disclosed to the transferee,
paragraph (1) does not apply to the transfer of a motor vehicle to an educational institution if the
purpose of the transfer is to make the motor vehicle available for use in automotive repair courses.


Credits
(Added by Stats.1992, c. 1232 (S.B.1762), § 7. Amended by Stats.1998, c. 352 (A.B.1848), § 1;
Stats.1999, c. 83 (S.B.966), § 21; Stats.1999, c. 448 (A.B.1290), § 1; Stats.2000, c. 679 (S.B.1718),
§ 1.)


West's Ann. Cal. Civ. Code § 1793.22, CA CIVIL § 1793.22
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Ann.Cal.Civ.Code § 1793.23


§ 1793.23. Automotive Consumer Notification Act; legislative
findings and declarations; reacquisition of vehicles; disclosure


Currentness


(a) The Legislature finds and declares all of the following:


(1) That the expansion of state warranty laws covering new and used cars has given important and
valuable protection to consumers.


(2) That, in states without this valuable warranty protection, used and irrepairable motor vehicles
are being resold in the marketplace without notice to the subsequent purchaser.


(3) That other states have addressed this problem by requiring notices on the title of these vehicles
or other notice procedures to warn consumers that the motor vehicles were repurchased by a dealer
or manufacturer because the vehicle could not be repaired in a reasonable length of time or a
reasonable number of repair attempts or the dealer or manufacturer was not willing to repair the
vehicle.


(4) That these notices serve the interests of consumers who have a right to information relevant
to their buying decisions.


(5) That the disappearance of these notices upon the transfer of title from another state to this state
encourages the transport of “lemons” to this state for sale to the drivers of this state.
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(b) This section and Section 1793.24 shall be known, and may be cited as, the Automotive
Consumer Notification Act.


(c) Any manufacturer who reacquires or assists a dealer or lienholder to reacquire a motor vehicle
registered in this state, any other state, or a federally administered district shall, prior to any sale,
lease, or transfer of the vehicle in this state, or prior to exporting the vehicle to another state
for sale, lease, or transfer if the vehicle was registered in this state and reacquired pursuant to
paragraph (2) of subdivision (d) of Section 1793.2, cause the vehicle to be retitled in the name of the
manufacturer, request the Department of Motor Vehicles to inscribe the ownership certificate with
the notation “Lemon Law Buyback,” and affix a decal to the vehicle in accordance with Section
11713.12 of the Vehicle Code if the manufacturer knew or should have known that the vehicle is
required by law to be replaced, accepted for restitution due to the failure of the manufacturer to
conform the vehicle to applicable warranties pursuant to paragraph (2) of subdivision (d) of Section
1793.2, or accepted for restitution by the manufacturer due to the failure of the manufacturer to
conform the vehicle to warranties required by any other applicable law of the state, any other state,
or federal law.


(d) Any manufacturer who reacquires or assists a dealer or lienholder to reacquire a motor vehicle
in response to a request by the buyer or lessee that the vehicle be either replaced or accepted for
restitution because the vehicle did not conform to express warranties shall, prior to the sale, lease,
or other transfer of the vehicle, execute and deliver to the subsequent transferee a notice and obtain
the transferee's written acknowledgment of a notice, as prescribed by Section 1793.24.


(e) Any person, including any dealer, who acquires a motor vehicle for resale and knows or should
have known that the vehicle was reacquired by the vehicle's manufacturer in response to a request
by the last retail owner or lessee of the vehicle that it be replaced or accepted for restitution
because the vehicle did not conform to express warranties shall, prior to the sale, lease, or other
transfer, execute and deliver to the subsequent transferee a notice and obtain the transferee's written
acknowledgment of a notice, as prescribed by Section 1793.24.


(f) Any person, including any manufacturer or dealer, who sells, leases, or transfers ownership of a
motor vehicle when the vehicle's ownership certificate is inscribed with the notation “Lemon Law
Buyback” shall, prior to the sale, lease, or ownership transfer of the vehicle, provide the transferee
with a disclosure statement signed by the transferee that states:



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.24&originatingDoc=N03386CE08E5A11D8A8ACD145B11214D7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=N03386CE08E5A11D8A8ACD145B11214D7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES11713.12&originatingDoc=N03386CE08E5A11D8A8ACD145B11214D7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES11713.12&originatingDoc=N03386CE08E5A11D8A8ACD145B11214D7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=N03386CE08E5A11D8A8ACD145B11214D7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=N03386CE08E5A11D8A8ACD145B11214D7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.24&originatingDoc=N03386CE08E5A11D8A8ACD145B11214D7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.24&originatingDoc=N03386CE08E5A11D8A8ACD145B11214D7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 1793.23. Automotive Consumer Notification Act; legislative..., CA CIVIL § 1793.23


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 3


“THIS VEHICLE WAS REPURCHASED BY ITS MANUFACTURER DUE TO A DEFECT IN
THE VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS. THE TITLE TO THIS
VEHICLE HAS BEEN PERMANENTLY BRANDED WITH THE NOTATION ‘LEMON LAW
BUYBACK’.”


(g) The disclosure requirements in subdivisions (d), (e), and (f) are cumulative with all other
consumer notice requirements and do not relieve any person, including any dealer or manufacturer,
from complying with any other applicable law, including any requirement of subdivision (f) of
Section 1793.22.


(h) For purposes of this section, “dealer” means any person engaged in the business of selling,
offering for sale, or negotiating the retail sale of, a used motor vehicle or selling motor vehicles
as a broker or agent for another, including the officers, agents, and employees of the person and
any combination or association of dealers.


Credits
(Added by Stats.1995, c. 503 (A.B.1381), § 1. Amended by Stats.1998, c. 932 (A.B.1094), § 7.)


West's Ann. Cal. Civ. Code § 1793.23, CA CIVIL § 1793.23
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1793.24


§ 1793.24. Preparation of notice; contents of disclosure


Currentness


(a) The notice required in subdivisions (d) and (e) of Section 1793.23 shall be prepared by the
manufacturer of the reacquired vehicle and shall disclose all of the following:


(1) Year, make, model, and vehicle identification number of the vehicle.


(2) Whether the title to the vehicle has been inscribed with the notation “Lemon Law Buyback.”


(3) The nature of each nonconformity reported by the original buyer or lessee of the vehicle.


(4) Repairs, if any, made to the vehicle in an attempt to correct each nonconformity reported by
the original buyer or lessee.


(b) The notice shall be on a form 8 ½ x 11 inches in size and printed in no smaller than 10-point
black type on a white background.


The form shall only contain the following information prior to it being filled out by the
manufacturer:


WARRANTY BUYBACK NOTICE
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(Check One)


 This vehicle was repurchased by the vehicle's manufacturer after the last retail owner or lessee
requested its repurchase due to the problem(s) listed below.


 THIS VEHICLE WAS REPURCHASED BY ITS MANUFACTURER DUE TO A DEFECT
IN THE VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS. THE TITLE TO THIS
VEHICLE HAS BEEN PERMANENTLY BRANDED WITH THE NOTATION “LEMON LAW
BUYBACK.” Under California law, the manufacturer must warrant to you, for a one year period,
that the vehicle is free of the problem(s) listed below.


 V.I.N.
 


 Year
 


 Make
 


 Model
 


 


         
         
 Problem(s) Reported by


 
 Repairs Made, if any, to


 
 


 Original Owner
 


 Correct Reported Problem(s)
 


 


     
     
     
     
     


Signature of Manufacturer
 


Date
 


  
  
Signature of Dealer(s)
 


Date
 


  
  
  
  
  
  
Signature of Retail Buyer or Lessee
 


Date
 


  
  
  
  


(c) The manufacturer shall provide an executed copy of the notice to the manufacturer's transferee.
Each transferee, including a dealer, to whom the motor vehicle is transferred prior to its sale to a
retail buyer or lessee shall be provided an executed copy of the notice by the previous transferor.
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Credits
(Added by Stats.1995, c. 503 (A.B.1381), § 2.)


West's Ann. Cal. Civ. Code § 1793.24, CA CIVIL § 1793.24
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1794.4


§ 1794.4. Service contract; contents; cancellation


Effective: January 1, 2022
Currentness


(a) Nothing in this chapter shall be construed to prevent the sale of a service contract to the buyer
in addition to or in lieu of an express warranty if that contract fully and conspicuously discloses
in simple and readily understood language the terms, conditions, and exclusions of that contract,
provided that nothing in this section shall apply to a home protection contract issued by a home
protection company that is subject to Part 7 (commencing with Section 12740) of Division 2 of
the Insurance Code.


(b) Except as otherwise expressly provided in the service contract, every service contract shall
obligate the service contractor to provide to the buyer of the product all of the services and
functional parts that may be necessary to maintain proper operation of the entire product under
normal operation and service for the duration of the service contract and without additional charge.


(c) The service contract shall contain all of the following items of information:


(1) If the service contract covers a single product, a clear description and identification of the
covered product. If the service contract covers a class of products, a description of the class of
products covered by the service contract that is sufficiently clear so the buyer is able to discern
the products covered.
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(2) The point in time or event when the term of the service contract commences, and its duration
measured by elapsed time or an objective measure of use.


(3)(A) A service contract may be offered on a month-to-month or other periodic basis and continue
until canceled by the buyer or the service contractor in accordance with Section 1794.41 and, for
electronic and appliance repair dealers, Section 9855.6 of the Business and Professions Code. If
the service contract continues until canceled by the buyer or service contractor, the service contract
shall do all of the following:


(i) Disclose to the buyer in a clear and conspicuous manner that the service contract shall continue
until canceled by the buyer or service contractor and require the buyer's affirmative consent to
this provision.


(ii) Disclose to the buyer all alternatives that the seller offering the service contract offers, including
any fixed-term service contracts or other service contract basis that does not continue until it is
canceled.


(iii) Provide, at a minimum, a toll-free number, email address, postal address, and, if one exists,
internet website the buyer can use to cancel the service contract. Cancellation shall not require the
use of more than one of these methods to be completed and shall be effective immediately upon
receipt of the request for cancellation.


(iv) If the service contract was entered into online, allow the buyer the option to cancel the service
contract exclusively online, without engaging in any unnecessary steps that obstruct or delay the
buyer's ability to cancel the continuation of the service contract.


(v)(I) Provide for a refund to the buyer of any unearned amounts in accordance with Section
1794.41 and, for electronic and appliance repair dealers, Section 9855.6 of the Business and
Professions Code.


(II) The amount of any refund, as well as any cancellation or administrative fees, under this
paragraph shall be calculated based on the period, whether month to month or otherwise, for which
payment is made and the amount of the payment for the period.
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(III) A written notice of cancellation other than notice required by clauses (iii) and (iv) shall not
be required to obtain a refund.


(B) This paragraph does not apply to vehicle service contracts.


(4) If the enforceability of the service contract is limited to the original buyer or is limited to
persons other than every consumer owner of the covered product during the term of the service
contract, a description of the limits on transfer or assignment of the service contract.


(5) A statement of the general obligation of the service contractor in the same language set forth
in subdivision (b), with equally clear and conspicuous statements of the following:


(A) Any services, parts, characteristics, components, properties, defects, malfunctions, causes,
conditions, repairs, or remedies that are excluded from the scope of the service contract.


(B) Any other limits on the application of the language in subdivision (b) such as a limit on the
total number of service calls.


(C) Any additional services that the service contractor will provide.


(D) Whether the obligation of the service contractor includes preventive maintenance and, if so,
the nature and frequency of the preventive maintenance that the service contractor will provide.


(E) Whether the buyer has an obligation to provide preventive maintenance or perform any other
obligations and, if so, the nature and frequency of the preventive maintenance and of any other
obligations, and the consequences of any noncompliance.


(6) A step-by-step explanation of the procedure that the buyer should follow in order to obtain
performance of any obligation under the service contract including the following:


(A) The full legal and business name of the service contractor.
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(B) The mailing address of the service contractor.


(C) The persons or class of persons that are authorized to perform service.


(D) The name or title and address of any agent, employee, or department of the service contractor
that is responsible for the performance of any obligations.


(E) The method of giving notice to the service contractor of the need for service.


(F) Whether in-home service is provided or, if not, whether the costs of transporting the product
for service or repairs will be paid by the service contractor.


(G) If the product must be transported to the service contractor, either the place where the product
may be delivered for service or repairs or a toll-free telephone number that the buyer may call to
obtain that information.


(H) All other steps that the buyer must take to obtain service.


(I) All fees, charges, and other costs that the buyer must pay to obtain service.


(7) An explanation of the steps that the service contractor will take to carry out its obligations
under the service contract.


(8) A description of any right to cancel the contract if the buyer returns the product or the product
is sold, lost, stolen, or destroyed, or, if there is no right to cancel or the right to cancel is limited,
a statement of the fact.


(9) Information respecting the availability of any informal dispute settlement process.


(d) A service contractor may cancel a service contract offered on a month-to-month or other
periodic basis only if any of the following occurs:
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(1) The buyer fails to make timely payment.


(2) The buyer is otherwise in material breach of the service contract.


(3) The buyer has committed fraud in connection with the service contract.


(4)(A) The service contractor or its affiliate is the obligor under the service contract, and the service
contractor or its affiliate is discontinuing this category of service contract no later than 30 days
after the effective date of the cancellation.


(B) A cancellation or administrative fee shall not be charged to the buyer for a cancellation pursuant
to this paragraph.


(5)(A) Neither the seller offering the service contract nor any of its affiliates is the obligor under
the service contract, and the seller is discontinuing its offering of the service contract no later than
30 days after the effective date of the cancellation in favor of a service contract with a different
obligor.


(B) A cancellation or administrative fee shall not be charged to the buyer for a cancellation pursuant
to this paragraph.


(e) As used in this section:


(1) “Affiliate” means an entity that directly, or indirectly through one or more intermediaries,
controls, is controlled by, or is under common control with another specified entity.


(2)(A) “Affirmative consent” means any freely given, specific, informed, and unambiguous
indication of the consumer's wishes by which the consumer, or the consumer's legal guardian, a
person who has power of attorney, or a person acting as a conservator for the consumer, including
by a statement or by a clear affirmative action, signifies agreement to the continuous until canceled
nature of the service contract.
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(B) “Affirmative consent” does not mean any of the following:


(i) Acceptance of a general or broad terms of use, or similar document, that contains descriptions
of the coverages under the service contract along with other, unrelated information.


(ii) Hovering over, muting, pausing, or closing a given piece of content.


(iii) Agreement obtained through the use of dark patterns.


(f) Subdivisions (b) and (c) are applicable to service contracts on new or used home appliances
and home electronic products entered into on or after July 1, 1989. They are applicable to service
contracts on all other new or used products entered into on and after July 1, 1991.


(g) The amendments to this section made by the act adding this subdivision are applicable only to
a service contract entered into on or after January 1, 2022.


Credits
(Added by Stats.1993, c. 1265 (S.B.798), § 13.5, operative Jan. 1, 1998. Amended by Stats.1997,
c. 401 (S.B.780), § 65, operative Jan. 1, 2003; Stats.2002, c. 405 (A.B.2973), § 64, operative Jan.
1, 2008; Stats.2021, c. 452 (A.B.1221), § 2, eff. Jan. 1, 2022.)


West's Ann. Cal. Civ. Code § 1794.4, CA CIVIL § 1794.4
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1794


§ 1794. Actions by buyers; measure of damages;
civil penalties; costs and expenses; attorney's fees


Currentness


(a) Any buyer of consumer goods who is damaged by a failure to comply with any obligation
under this chapter or under an implied or express warranty or service contract may bring an action
for the recovery of damages and other legal and equitable relief.


(b) The measure of the buyer's damages in an action under this section shall include the rights of
replacement or reimbursement as set forth in subdivision (d) of Section 1793.2, and the following:


(1) Where the buyer has rightfully rejected or justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712, and 2713 of the Commercial Code
shall apply.


(2) Where the buyer has accepted the goods, Sections 2714 and 2715 of the Commercial Code
shall apply, and the measure of damages shall include the cost of repairs necessary to make the
goods conform.


(c) If the buyer establishes that the failure to comply was willful, the judgment may include, in
addition to the amounts recovered under subdivision (a), a civil penalty which shall not exceed
two times the amount of actual damages. This subdivision shall not apply in any class action under
Section 382 of the Code of Civil Procedure or under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.
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(d) If the buyer prevails in an action under this section, the buyer shall be allowed by the court
to recover as part of the judgment a sum equal to the aggregate amount of costs and expenses,
including attorney's fees based on actual time expended, determined by the court to have been
reasonably incurred by the buyer in connection with the commencement and prosecution of such
action.


(e)(1) Except as otherwise provided in this subdivision, if the buyer establishes a violation of
paragraph (2) of subdivision (d) of Section 1793.2, the buyer shall recover damages and reasonable
attorney's fees and costs, and may recover a civil penalty of up to two times the amount of damages.


(2) If the manufacturer maintains a qualified third-party dispute resolution process which
substantially complies with Section 1793.22, the manufacturer shall not be liable for any civil
penalty pursuant to this subdivision.


(3) After the occurrence of the events giving rise to the presumption established in subdivision (b)
of Section 1793.22, the buyer may serve upon the manufacturer a written notice requesting that the
manufacturer comply with paragraph (2) of subdivision (d) of Section 1793.2. If the buyer fails to
serve the notice, the manufacturer shall not be liable for a civil penalty pursuant to this subdivision.


(4) If the buyer serves the notice described in paragraph (3) and the manufacturer complies with
paragraph (2) of subdivision (d) of Section 1793.2 within 30 days of the service of that notice, the
manufacturer shall not be liable for a civil penalty pursuant to this subdivision.


(5) If the buyer recovers a civil penalty under subdivision (c), the buyer may not also recover a
civil penalty under this subdivision for the same violation.


Credits
(Added by Stats.1982, c. 385, p. 1716, § 2. Amended by Stats.1987, c. 1280, § 4, operative Jan.
1, 1988; Stats.1992, c. 1232 (S.B.1762), § 9.)
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Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.5


§ 1795.5. Used goods; obligation of distributor or retail seller;
maintenance of service and repair facilities; duration of warranties


Currentness


Notwithstanding the provisions of subdivision (a) of Section 1791 defining consumer goods to
mean “new” goods, the obligation of a distributor or retail seller of used consumer goods in a sale
in which an express warranty is given shall be the same as that imposed on manufacturers under
this chapter except:


(a) It shall be the obligation of the distributor or retail seller making express warranties with respect
to used consumer goods (and not the original manufacturer, distributor, or retail seller making
express warranties with respect to such goods when new) to maintain sufficient service and repair
facilities within this state to carry out the terms of such express warranties.


(b) The provisions of Section 1793.5 shall not apply to the sale of used consumer goods sold in
this state.


(c) The duration of the implied warranty of merchantability and where present the implied warranty
of fitness with respect to used consumer goods sold in this state, where the sale is accompanied by
an express warranty, shall be coextensive in duration with an express warranty which accompanies
the consumer goods, provided the duration of the express warranty is reasonable, but in no event
shall such implied warranties have a duration of less than 30 days nor more than three months
following the sale of used consumer goods to a retail buyer. Where no duration for an express
warranty is stated with respect to such goods, or parts thereof, the duration of the implied warranties
shall be the maximum period prescribed above.
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(d) The obligation of the distributor or retail seller who makes express warranties with respect to
used goods that are sold in this state, shall extend to the sale of all such used goods, regardless of
when such goods may have been manufactured.


Credits
(Added by Stats.1971, c. 1523, p. 3008, § 17, operative Jan. 1, 1972. Amended by Stats.1974, c.
169, p. 325, § 1; Stats.1978, c. 991, p. 3065, § 12; Stats.1983, c. 728, § 2.)


West's Ann. Cal. Civ. Code § 1795.5, CA CIVIL § 1795.5
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 1. Consumer Warranty Protection (Refs & Annos)


Article 3. Sale Warranties (Refs & Annos)


West's Ann.Cal.Civ.Code § 1795.51


§ 1795.51. Buy-here-pay-here dealer; written warranty and receipt for sale or
lease of vehicle; prohibited actions; notice of election to cancel; vehicle repairs


Effective: January 1, 2013
Currentness


(a) No buy-here-pay-here dealer, as that term is defined in Section 241 of the Vehicle Code, shall
sell or lease a used vehicle, as defined in Section 665 of the Vehicle Code, at retail price without
giving the buyer or lessee a written warranty that shall have a minimum duration of at least 30 days
from the date of delivery or when the odometer has registered 1,000 miles from what is shown on
the contract, whichever occurs first.


(b) The written warranty shall provide that if the buyer or lessee notifies the buy-here-pay-here
dealer that the vehicle does not conform to the written warranty, the buy-here-pay-here dealer shall
either repair the vehicle to conform to the written warranty, reimburse the buyer or lessee for the
reasonable cost of repairs, or cancel the sale or lease contract and provide the buyer or lessee with
a full refund, less a reasonable amount for any damage sustained by the vehicle after the sale or
lease, excepting damage caused by any nonconformity with the written warranty.


(c) The written warranty shall provide that the buy-here-pay-here dealer shall pay 100 percent
of the cost of labor and parts for any repairs pursuant to the warranty, and may not charge the
buyer or lessee for the cost of repairs or for inspecting the vehicle, tearing down the engine or
transmission or other part, or for any deductible. Any person performing repairs pursuant to this
subdivision shall comply with the requirements of an automotive repair dealer pursuant to Chapter
20.3 (commencing with Section 9880) of Division 3 of the Business and Professions Code.
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(d) The buy-here-pay-here dealer or its agent may elect to refund the buyer or lessee a full refund,
less a reasonable amount for any damage sustained by the vehicle after the sale or lease, excepting
damage caused by any nonconformity with the written warranty, rather than performing a repair.
In the event that the buy-here-pay-here dealer cancels the sale or lease, all of the following shall
apply:


(1) The buy-here-pay-here dealer shall give written notice to the buyer or lessee of the election to
cancel the sale or lease by personal delivery or first-class mail.


(2) The buyer or lessee shall return the vehicle in substantially the same condition as when it was
delivered by the buy-here-pay-here dealer, reasonable wear and tear and any nonconformity with
the written warranty excepted.


(3) The buy-here-pay-here dealer shall provide the buyer or lessee with a receipt stating all of the
following:


(A) The date the vehicle was returned to the buy-here-pay-here dealer.


(B) The vehicle identification number.


(C) The make, year, and model of the vehicle.


(D) The odometer reading at the time that the vehicle was returned to the buy-here-pay-here dealer.


(E) A statement that the buy-here-pay-here dealer has canceled the sale or lease.


(F) The amount of the buyer's or lessee's refund.


(4) The buy-here-pay-here dealer shall not treat the return of the vehicle pursuant to the contract
cancellation provisions of this subdivision as a repossession.
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(5) The buyer or lessee shall execute the documents necessary to transfer any interest in the vehicle
to the buy-here-pay-here dealer or to remove the buyer or lessee from any registration or title
documents.


(6) The buy-here-pay-here dealer shall refund to the buyer or lessee, no later than the day after the
day on which the buyer or lessee returns the vehicle and the notice of election to cancel is given to
the buyer or lessee, all amounts paid under the sale or lease agreement, less a reasonable amount
for property damage sustained by the vehicle after the sale or lease, excepting damage caused by
any nonconformity with the warranty.


(e) The written warranty shall cover at least the following components:


(1) Engine, including all internally lubricated parts.


(2) Transmission and transaxle.


(3) Front and rear wheel drive components.


(4) Engine cooling system.


(5) Alternator, generator, starter, and ignition system, not including the battery.


(6) Braking system.


(7) Front and rear suspension systems.


(8) Steering system and components.


(9) Seatbelts.
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(10) Inflatable restraint systems installed on the vehicle as originally manufactured.


(11) Catalytic converter and other emissions components necessary for the vehicle to pass a
California emissions test.


(12) Heater.


(13) Seals and gaskets on components described in this subdivision.


(14) Electrical, electronic, and computer components, to the extent that those components
substantially affect the functionality of other components described in this subdivision.


(f) Any Used Car Buyer's Guide displayed on a vehicle offered for sale or lease by a buy-here-
pay-here dealer shall list each of the above systems and components and shall specify that the
buy-here-pay-here dealer will pay 100 percent of the cost of parts and labor for repairs covered
by the warranty.


(g) The buy-here-pay-here dealer shall make the repair or provide a refund notwithstanding the fact
that the warranty period has expired if the buyer or lessee notified the buy-here-pay-here dealer of
the failure of a covered system or part within the warranty period.


(h) This section shall not apply to any defect or nonconformity caused by the unauthorized or
unreasonable use of the vehicle following the sale, or to any property damage not to the vehicle
arising out of the failure of a covered part.


(i) In any proceeding in which the exclusion of coverage permitted by subdivision (h) or the
deduction allowed by paragraph (6) of subdivision (d) is an issue, the buy-here-pay-here dealer
shall have the burden of proof.


(j) A buy-here-pay-here dealer shall not sell or lease any vehicle unless the vehicle meets all of the
equipment requirements of Division 12 (commencing with Section 24000) of the Vehicle Code.
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(k) Any agreement between a buy-here-pay-here dealer and a buyer or lessee that disclaims, limits,
or waives the rights set forth in this section shall be void as contrary to public policy.


(l) If a buy-here-pay-here dealer fails to give a buyer a written warranty pursuant to this section,
the buy-here-pay-here dealer shall be deemed to have provided the warranty as a matter of law.


Credits
(Added by Stats.2012, c. 740 (A.B.1447), § 2.)


West's Ann. Cal. Civ. Code § 1795.51, CA CIVIL § 1795.51
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 1.7. Consumer Warranties (Refs & Annos)
Chapter 2. Standards for Warranty Work (Refs & Annos)


West's Ann.Cal.Civ.Code § 1796.5


§ 1796.5. Service or repair to consumer goods; duty owed to purchasers


Currentness


Any individual, partnership, corporation, association, or other legal relationship which engages
in the business of providing service or repair to new or used consumer goods has a duty to the
purchaser to perform those services in a good and workmanlike manner.


Credits
(Added by Stats.1978, c. 991, p. 3065, § 13.)


West's Ann. Cal. Civ. Code § 1796.5, CA CIVIL § 1796.5
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 4. Obligations Arising from Particular Transactions (Refs & Annos)


Title 14. Lien
Chapter 2B. Automobile Sales Finance Act (Refs & Annos)


West's Ann.Cal.Civ.Code § 2981


§ 2981. Definitions


Effective: January 1, 2023
Currentness


As used in this chapter, unless the context otherwise requires:


(a) “Conditional sale contract” means:


(1) A contract for the sale of a motor vehicle between a buyer and a seller, with or without
accessories, under which possession is delivered to the buyer and either of the following:


(A) The title vests in the buyer thereafter only upon the payment of all or a part of the price, or
the performance of any other condition.


(B) A lien on the property is to vest in the seller as security for the payment of part or all of the
price, or for the performance of any other condition.


(2) A contract for the bailment of a motor vehicle between a buyer and a seller, with or without
accessories, by which the bailee or lessee agrees to pay as compensation for use a sum substantially
equivalent to or in excess of the aggregate value of the vehicle and its accessories, if any, at the
time the contract is executed, and by which it is agreed that the bailee or lessee will become, or
for no other or for a nominal consideration has the option of becoming, the owner of the vehicle
upon full compliance with the terms of the contract.
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(b) “Seller” means a person engaged in the business of selling or leasing motor vehicles under
conditional sale contracts.


(c) “Buyer” means the person who buys or hires a motor vehicle under a conditional sale contract.


(d) “Person” includes an individual, company, firm, association, partnership, trust, corporation,
limited liability company, or other legal entity.


(e) “Holder” means the person entitled to enforce the conditional sale contract against the buyer
at the time.


(f) “Cash price” means the amount for which the seller would sell and transfer to the buyer
unqualified title to the motor vehicle described in the conditional sale contract, if the property
were sold for cash at the seller's place of business on the date the contract is executed, and shall
include taxes to the extent imposed on the cash sale and the cash price of accessories or services
related to the sale, including, but not limited to, delivery, installation, alterations, modifications,
improvements, document preparation fees, a service contract, a vehicle contract cancellation
option agreement, and payment of a prior credit or lease balance remaining on property being
traded in.


(g) “Downpayment” means a payment that the buyer pays or agrees to pay to the seller in cash
or property value or money's worth at or prior to delivery by the seller to the buyer of the motor
vehicle described in the conditional sale contract. The term shall also include the amount of any
portion of the downpayment the payment of which is deferred until not later than the due date
of the second otherwise scheduled payment, if the amount of the deferred downpayment is not
subject to a finance charge. The term does not include any administrative finance charge charged,
received, or collected by the seller as provided in this chapter.


(h) “Amount financed” means the amount required to be disclosed pursuant to paragraph (8) of
subdivision (a) of Section 2982.


(i) “Unpaid balance” means the difference between subdivisions (f) and (g), plus all insurance
premiums (except for credit life or disability insurance when the amount thereof is included in
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the finance charge), which are included in the contract balance, and the total amount paid or to
be paid as follows:


(1) To a public officer in connection with the transaction.


(2) For license, certificate of title, and registration fees imposed by law, and the amount of the state
fee for issuance of a certificate of compliance or certificate of waiver pursuant to Section 9889.56
of the Business and Professions Code.


(j) “Finance charge” has the meaning set forth for that term in Section 226.4 of Regulation Z. The
term shall not include delinquency charges or collection costs and fees as provided by subdivision
(k) of Section 2982, extension or deferral agreement charges as provided by Section 2982.3, or
amounts for insurance, repairs to or preservation of the motor vehicle, or preservation of the
security interest therein advanced by the holder under the terms of the contract.


(k) “Total of payments” means the amount required to be disclosed pursuant to subdivision (h) of
Section 226.18 of Regulation Z. The term includes any portion of the downpayment that is deferred
until not later than the second otherwise scheduled payment and that is not subject to a finance
charge. The term shall not include amounts for which the buyer may later become obligated under
the terms of the contract in connection with insurance, repairs to or preservation of the motor
vehicle, preservation of the security interest therein, or otherwise.


(l) “Motor vehicle” means a vehicle required to be registered under the Vehicle Code that is bought
for use primarily for personal or family purposes, and does not mean any vehicle that is bought
for use primarily for business or commercial purposes or a mobilehome, as defined in Section
18008 of the Health and Safety Code that is sold on or after July 1, 1981. “Motor vehicle” does
not include any trailer that is sold in conjunction with a vessel and that comes within the definition
of “goods” under Section 1802.1.


(m) “Purchase order” means a sales order, car reservation, statement of transaction, or any other
such instrument used in the conditional sale of a motor vehicle pending execution of a conditional
sale contract. The purchase order shall conform to the disclosure requirements of subdivision (a)
of Section 2982 and Section 2984.1, and subdivision (m) of Section 2982 shall apply.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS9889.56&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS9889.56&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=12CFRS226.4&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2982&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_340a00009b6f3 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2982&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_340a00009b6f3 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2982.3&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=12CFRS226.18&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=12CFRS226.18&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS18008&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS18008&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1802.1&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2982&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2982&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2984.1&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2982&originatingDoc=N88D7884037DD11ED8E5BC5AE9CC0EA0A&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 2981. Definitions, CA CIVIL § 2981


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4


(n) “Regulation Z” means a rule, regulation, or interpretation promulgated by the Board of
Governors of the Federal Reserve System (“Board”) under the federal Truth in Lending Act, as
amended (15 U.S.C. Sec. 1601, et seq.), and an interpretation or approval issued by an official or
employee of the Federal Reserve System duly authorized by the board under the Truth in Lending
Act, as amended, to issue the interpretations or approvals.


(o) “Simple-interest basis” means the determination of a finance charge, other than an
administrative finance charge, by applying a constant rate to the unpaid balance as it changes from
time to time either:


(1) Calculated on the basis of a 365-day year and actual days elapsed (although the seller may, but
need not, adjust its calculations to account for leap years); reference in this chapter to the “365-
day basis” shall mean this method of determining the finance charge, or


(2) For contracts entered into prior to January 1, 1988, calculated on the basis of a 360-day year
consisting of 12 months of 30 days each and on the assumption that all payments will be received
by the seller on their respective due dates; reference in this chapter to the “360-day basis” shall
mean this method of determining the finance charge.


(p) “Precomputed basis” means the determination of a finance charge by multiplying the original
unpaid balance of the contract by a rate and multiplying that product by the number of payment
periods elapsing between the date of the contract and the date of the last scheduled payment.


(q) “Service contract” means “vehicle service contract” as defined in subdivision (c) of Section
12800 of the Insurance Code.


(r) “Surface protection product” means the following products installed by the seller after the motor
vehicle is sold:


(1) Undercoating.


(2) Rustproofing.
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(3) Chemical or film paint sealant or protectant.


(4) Chemical sealant or stain inhibitor for carpet and fabric.


(s) “Theft deterrent device” means the following devices installed by the seller after the motor
vehicle is sold:


(1) A vehicle alarm system.


(2) A window etch product.


(3) A body part marking product.


(4) A steering lock.


(5) A pedal or ignition lock.


(6) A fuel or ignition kill switch.


(t) “Guaranteed asset protection waiver” means an optional contractual obligation under which a
seller agrees, for additional consideration, to cancel or waive all or part of amounts due on the
buyer's conditional sale contract subject to this chapter in the event of a total loss or unrecovered
theft of the motor vehicle specified in the conditional sale contract.


Credits
(Added by Stats.1961, c. 1626, p. 3534, § 4, eff. Jan. 1, 1962. Amended by Stats.1968, c. 1338, p.
2556, § 1; Stats.1970, c. 1003, p. 1800, § 1; Stats.1973, c. 696, § 1; Stats.1976, c. 1285, p. 5722, §
1; Stats.1979, c. 805, p. 2781, § 18; Stats.1980, c. 1149, p. 3722, § 7; Stats.1980, c. 1380, p. 5019,
§ 19, eff. Oct. 1, 1980; Stats.1981, c. 134, p. 892, § 1, eff. July 1, 1981, operative July 1, 1981;
Stats.1981, c. 1075, p. 4122, § 12, operative Oct. 1, 1982; Stats.1985, c. 1186, § 2; Stats.1994,
c. 1010 (S.B.2053), § 50; Stats.1999, c. 212 (S.B.1092), § 1; Stats.2005, c. 128 (A.B.68), § 2,
operative July 1, 2006; Stats.2022, c. 283 (A.B.2311), § 1, eff. Jan. 1, 2023.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11713.1


§ 11713.1. Additional violations


Effective: January 1, 2019
Currentness


It is a violation of this code for the holder of a dealer's license issued under this article to do any
of the following:


(a) Advertise a specific vehicle for sale without identifying the vehicle by its model, model-year,
and either its license number or that portion of the vehicle identification number that distinguishes
the vehicle from all other vehicles of the same make, model, and model-year. Model-year is not
required to be advertised for current model-year vehicles. Year models are no longer current when
ensuing year models are available for purchase at retail in California. An advertisement that offers
for sale a class of new vehicles in a dealer's inventory, consisting of five or more vehicles, that are
all of the same make, model, and model-year is not required to include in the advertisement the
vehicle identification numbers or license numbers of those vehicles.


(b) Advertise the total price of a vehicle without including all costs to the purchaser at time of
sale, except taxes, vehicle registration fees, the California tire fee, as defined in Section 42885
of the Public Resources Code, emission testing charges not exceeding fifty dollars ($50), actual
fees charged for certificates pursuant to Section 44060 of the Health and Safety Code, finance
charges, and any dealer document processing charge or charge to electronically register or transfer
the vehicle.


(c)(1) Exclude from an advertisement of a vehicle for sale that there will be added to the advertised
total price at the time of sale, charges for sales tax, vehicle registration fees, the California tire
fee, the fee charged by the state for the issuance of a certificate of compliance or noncompliance
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pursuant to a statute, finance charges, a charge to electronically register or transfer the vehicle,
and a dealer document processing charge.


(2) The obligations imposed by paragraph (1) are satisfied by adding to the advertisement a
statement containing no abbreviations and that is worded in substantially the following form: “Plus
government fees and taxes, any finance charges, any dealer document processing charge, any
electronic filing charge, and any emission testing charge.”


(3) For purposes of paragraph (1), “advertisement” means an advertisement in a newspaper,
magazine, or direct mail publication that is two or more columns in width or one column in width
and more than seven inches in length, or on a Web page of a dealer's Internet Web site that displays
the price of a vehicle offered for sale on the Internet, as that term is defined in paragraph (6) of
subdivision (f) of Section 17538 of the Business and Professions Code.


(d) Represent the dealer document processing charge, electronic registration or transfer charge, or
emission testing charge, as a governmental fee.


(e) Fail to sell a vehicle to a person at the advertised total price, exclusive of taxes, vehicle
registration fees, the California tire fee, the fee charged by the state for the issuance of a certificate
of compliance or noncompliance pursuant to a statute, finance charges, mobilehome escrow fees,
the amount of a city, county, or city and county imposed fee or tax for a mobilehome, a dealer
document processing charge, an electronic registration or transfer charge, and a charge for emission
testing not to exceed fifty dollars ($50) plus the actual fees charged for certificates pursuant
to Section 44060 of the Health and Safety Code, while the vehicle remains unsold, unless the
advertisement states the advertised total price is good only for a specified time and the time has
elapsed. Advertised vehicles shall be sold at or below the advertised total price, with statutorily
permitted exclusions, regardless of whether the purchaser has knowledge of the advertised total
price.


(f)(1) Advertise for sale, sell, or purchase for resale a new vehicle of a line-make for which the
dealer does not hold a franchise.


(2) This subdivision does not apply to a transaction involving the following:


(A) A mobilehome.
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(B) A commercial coach, as defined in Section 18001.8 of the Health and Safety Code.


(C) An off-highway motor vehicle subject to identification as defined in Section 38012.


(D) A manufactured home.


(E) A new vehicle that will be substantially altered or modified by a converter prior to resale.


(F) A commercial vehicle with a gross vehicle weight rating of more than 10,000 pounds.


(G) A vehicle purchased for export and exported outside the territorial limits of the United States
without being registered with the department.


(H) A vehicle acquired in the ordinary course of business as a new vehicle by a dealer franchised
to sell that vehicle, if all of the following apply:


(i) The manufacturer or distributor of the vehicle files a bankruptcy petition.


(ii) The franchise agreement of the dealer is terminated, canceled, or rejected by the manufacturer
or distributor as part of the bankruptcy proceedings and the termination, cancellation, or rejection
is not a result of the revocation by the department of the dealer's license or the dealer's conviction
of a crime.


(iii) The vehicle is held in the inventory of the dealer on the date the bankruptcy petition is filed.


(iv) The vehicle is sold by the dealer within six months of the date the bankruptcy petition is filed.


(3) Subparagraph (H) of paragraph (2) does not entitle a dealer whose franchise agreement has
been terminated, canceled, or rejected to continue to perform warranty service repairs or continue
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to be eligible to offer or receive consumer or dealer incentives offered by the manufacturer or
distributor.


(g) Sell a park trailer, as specified in Section 18009.3 of the Health and Safety Code, without
disclosing in writing to the purchaser that a park trailer is required to be moved by a transporter or
a licensed manufacturer or dealer under a permit issued by the Department of Transportation or a
local authority with respect to highways under their respective jurisdictions.


(h) Advertise free merchandise, gifts, or services provided by a dealer contingent on the purchase
of a vehicle. “Free” includes merchandise or services offered for sale at a price less than the seller's
cost of the merchandise or services.


(i)(1) Advertise vehicles, and related goods or services, at a specified dealer price, with the intent
not to supply reasonably expectable demand, unless the advertisement discloses the number of
vehicles in stock at the advertised price. In addition, whether or not there are sufficient vehicles
in stock to supply a reasonably expectable demand, when phrases such as “starting at,” “from,”
“beginning as low as,” or words of similar import are used in reference to an advertised price, the
advertisement shall disclose the number of vehicles available at that advertised price.


(2) For purposes of this subdivision, in a newspaper advertisement for a vehicle that is two model-
years old or newer, the actual phrase that states the number of vehicles in stock at the advertised
price shall be printed in a type size that is at least equal to one-quarter of the type size, and in the
same style and color of type, used for the advertised price. However, in no case shall the phrase be
printed in less than 8-point type size, and the phrase shall be disclosed immediately above, below,
or beside the advertised price without intervening words, pictures, marks, or symbols.


(3) The disclosure required by this subdivision is in addition to any other disclosure required by
this code or any regulation regarding identifying vehicles advertised for sale.


(j) Use “rebate” or similar words, including, but not limited to, “cash back,” in advertising the
sale of a vehicle unless the rebate is expressed in a specific dollar amount and is in fact a rebate
offered by the vehicle manufacturer or distributor, a finance company affiliated with a vehicle
manufacturer or distributor, a regulated utility, or a governmental entity directly to the retail
purchaser of the vehicle or to the assignee of the retail purchaser.
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(k) Require a person to pay a higher price for a vehicle and related goods or services for receiving
advertised credit terms than the cash price the same person would have to pay to purchase the
same vehicle and related goods or services. For the purpose of this subdivision, “cash price” has
the same meaning as defined in subdivision (e) of Section 2981 of the Civil Code.


(l) Advertise a guaranteed trade-in allowance.


(m) Misrepresent the authority of a salesperson, representative, or agent to negotiate the final terms
of a transaction.


(n)(1) Use “invoice,” “dealer's invoice,” “wholesale price,” or similar terms that refer to a dealer's
cost for a vehicle in an advertisement for the sale of a vehicle or advertise that the selling price of
a vehicle is above, below, or at either of the following:


(A) The manufacturer's or distributor's invoice price to a dealer.


(B) A dealer's cost.


(2) This subdivision does not apply to either of the following:


(A) A communication occurring during face-to-face negotiations for the purchase of a specific
vehicle if the prospective purchaser initiates a discussion of the vehicle's invoice price or the
dealer's cost for that vehicle.


(B) A communication between a dealer and a prospective commercial purchaser that is
not disseminated to the general public. For purposes of this subparagraph, a “commercial
purchaser” means a dealer, lessor, lessor-retailer, manufacturer, remanufacturer, distributor,
financial institution, governmental entity, or person who purchases 10 or more vehicles during a
year.


(o) Violate a law prohibiting bait and switch advertising, including, but not limited to, the guides
against bait advertising set forth in Part 238 (commencing with Section 238) of Title 16 of the
Code of Federal Regulations, as those regulations read on January 1, 1988.
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(p) Make an untrue or misleading statement indicating that a vehicle is equipped with all the
factory-installed optional equipment the manufacturer offers, including, but not limited to, a false
statement that a vehicle is “fully factory equipped.”


(q) Except as provided in Section 24014, affix on a new vehicle a supplemental price sticker
containing a price that represents the dealer's asking price that exceeds the manufacturer's
suggested retail price unless all of the following occur:


(1) The supplemental sticker clearly and conspicuously discloses in the largest print appearing
on the sticker, other than the print size used for the dealer's name, that the supplemental sticker
price is the dealer's asking price, or words of similar import, and that it is not the manufacturer's
suggested retail price.


(2) The supplemental sticker clearly and conspicuously discloses the manufacturer's suggested
retail price.


(3) The supplemental sticker lists each item that is not included in the manufacturer's suggested
retail price, and discloses the additional price of each item. If the supplemental sticker price is
greater than the sum of the manufacturer's suggested retail price and the price of the items added
by the dealer, the supplemental sticker price shall set forth that difference and describe it as “added
mark-up.”


(r) Advertise an underselling claim, including, but not limited to, “we have the lowest prices” or
“we will beat any dealer's price,” unless the dealer has conducted a recent survey showing that
the dealer sells its vehicles at lower prices than another licensee in its trade area and maintains
records to adequately substantiate the claims. The substantiating records shall be made available
to the department upon request.


(s)(1) Advertise an incentive offered by the manufacturer or distributor if the dealer is required
to contribute to the cost of the incentive as a condition of participating in the incentive program,
unless the dealer discloses in a clear and conspicuous manner that dealer participation may affect
consumer cost.
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(2) For purposes of this subdivision, “incentive” means anything of value offered to induce people
to purchase a vehicle, including, but not limited to, discounts, savings claims, rebates, below-
market finance rates, and free merchandise or services.


(t) Display or offer for sale a used vehicle unless there is affixed to the vehicle the Federal Trade
Commission's Buyer's Guide as required by Part 455 of Title 16 of the Code of Federal Regulations.


(u) Fail to disclose in writing to the franchisor of a new motor vehicle dealer the name of the
purchaser, date of sale, and the vehicle identification number of each new motor vehicle sold of
the line-make of that franchisor, or intentionally submit to that franchisor a false name for the
purchaser or false date for the date of sale.


(v) Enter into a contract for the retail sale of a motor vehicle unless the contract clearly and
conspicuously discloses whether the vehicle is being sold as a new vehicle or a used vehicle, as
defined in this code.


(w) Use a simulated check, as defined in subdivision (a) of Section 22433 of the Business and
Professions Code, in an advertisement for the sale or lease of a vehicle.


(x) Fail to disclose, in a clear and conspicuous manner in at least 10-point boldface type on the
face of a contract for the retail sale of a new motor vehicle that this transaction is, or is not, subject
to a fee received by an autobroker from the selling new motor vehicle dealer, and the name of the
autobroker, if applicable.


(y) Sell or lease a new motor vehicle after October 1, 2012, unless the dealer has a contractual
agreement with the department to be a private industry partner pursuant to Section 1685. This
subdivision does not apply to the sale or lease of a motorcycle or off-highway motor vehicle subject
to identification under Section 38010 or a recreational vehicle as defined in Section 18010 of the
Health and Safety Code.


(z) As used in this section, “make” and “model” have the same meaning as is provided in Section
565.12 of Title 49 of the Code of Federal Regulations.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11713.26


§ 11713.26. Used vehicles; NMVTIS vehicle history report
required; requirements for junk or salvage automobiles; exceptions


Effective: July 1, 2012
Currentness


(a) A dealer shall not display or offer for sale at retail a used vehicle, as defined in Section 665 and
subject to registration under this code, unless the dealer first obtains a NMVTIS vehicle history
report from a NMVTIS data provider for the vehicle identification number of the vehicle.


(b) If a NMVTIS vehicle history report for a used vehicle indicates that the vehicle is or has been a
junk automobile or a salvage automobile or the vehicle has been reported as a junk automobile or
a salvage automobile by a junk yard, salvage yard, or insurance carrier pursuant to Section 30504
of Title 49 of the United States Code, or the certificate of title contains a brand, a dealer shall do
both of the following:


(1) Post the following disclosure on the vehicle while it is displayed for sale at retail in at least
14-point bold black type, except for the title “Warning” which shall be in at least 18-point bold
black type, on at least a 4 x 5.5 inch red background in close proximity to the Federal Trade
Commission's Buyer's Guide:


“WARNING


According to a vehicle history report issued by the National Motor Vehicle Title Information
System (NMVTIS), this vehicle has been reported as a total-loss vehicle by an insurance company,
has been reported into NMVTIS by a junk or salvage reporting entity, or has a title brand which
may materially affect the value, safety, and/or condition of the vehicle. Because of its history as
a junk, salvage, or title-branded vehicle, the manufacturer's warranty or service contract on this
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vehicle may be affected. Ask the dealer to see a copy of the NMVTIS vehicle history report. You
may independently obtain the report by checking NMVTIS online at www.vehiclehistory.gov.”


(2) Provide the retail purchaser with a copy of the NMVTIS vehicle history report upon request
prior to sale.


(c) Subdivisions (a) and (b) do not apply to a used vehicle for which NMVTIS does not have a
record if the dealer attempts to obtain a NMVTIS vehicle history report for the vehicle.


(d) As used in this section the following terms have the following meanings:


(1) “NMVTIS” means the National Motor Vehicle Title Information System established pursuant
to Section 30501 et seq. of Title 49 of the United States Code.


(2) “NMVTIS vehicle history report” means a report obtained by an NMVTIS data provider that
contains:


(A) The date of the report.


(B) Any disclaimer required by the operator of NMVTIS.


(C) If available from NMVTIS, information establishing the following:


(i) Whether the vehicle is titled in a particular state.


(ii) Whether the title to the vehicle was branded by a state.


(iii) The validity and status of a document purporting to be a certificate of title for the vehicle.


(iv) Whether the vehicle is or has been a junk automobile or a salvage automobile.
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(v) The odometer mileage disclosure required pursuant to Section 32705 of Title 49 of the United
States Code for that vehicle on the date the certificate of title for that vehicle was issued and any
later mileage information.


(vi) Whether the vehicle has been reported as a junk automobile or a salvage automobile pursuant
to Section 30504 of Title 49 of the United States Code.


(3) “Junk automobile,” “operator,” and “salvage automobile” shall have the same meanings as
defined in Section 25.52 of Title 28 of the Code of Federal Regulations.


(4) “NMVTIS data provider” means a person authorized by the NMVTIS operator as an access
portal provider for NMVTIS.


(5) “NMVTIS operator” means the individual or entity authorized or designated as the operator of
NMVTIS pursuant to subdivision (b) of Section 30502 of Title 49 of the United States Code, or
the office designated by the United States Attorney General, if there is no authorized or designated
individual or entity.


(e) Nothing in this section shall prohibit a NMVTIS data provider from including, in a NMVTIS
vehicle history report containing the information required by paragraph (2) of subdivision (d),
additional vehicle history information obtained from resources other than NMVTIS.


(f) This section shall not create any legal duty upon the dealer related to the accuracy, errors, or
omissions contained in a NMVTIS vehicle history report that is obtained from a NMVTIS data
provider or any legal duty to provide information added to NMVTIS after the dealer obtained the
NMVTIS vehicle history report pursuant to subdivision (a).


(g)(1) In the event that all NMVTIS data providers cease to make NMVTIS vehicle history reports
available to the public, this section shall become inoperative.


(2) In the event that all NMVTIS data providers cease to make NMVTIS vehicle history reports
available to the public, it is the intent of the Legislature that the United States Department of Justice
notify the Legislature and the department.
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(h) This section does not apply to the sale of a recreational vehicle, a motorcycle, or an off-highway
motor vehicle subject to identification under Section 38010.


(i) This section shall become operative on July 1, 2012.


Credits
(Added by Stats.2011, c. 329 (A.B.1215), § 17, operative July 1, 2012.)
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Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 5. Occupational Licensing and Business Regulations (Refs & Annos)
Chapter 4. Manufacturers, Transporters, Dealers, and Salesmen


Article 1. Issuance of Licenses and Certificates to Manufacturers, Transporters,
and Dealers (Refs & Annos)


West's Ann.Cal.Vehicle Code § 11715


§ 11715. Operation of vehicles displaying special plates


Effective: January 1, 2002
Currentness


(a) A manufacturer, remanufacturer, distributor, or dealer owning or lawfully possessing any
vehicle of a type otherwise required to be registered under this code may operate or move the
vehicle upon the highways without registering the vehicle upon condition that the vehicle displays
special plates issued to the owner as provided in this chapter, in addition to other license plates
or permits already assigned and attached to the vehicle in the manner prescribed in Sections 5200
to 5203, inclusive. A vehicle for sale or lease by a dealer may also be operated or moved upon
the highways without registration for a period not to exceed seven days by a prospective buyer or
lessee who is test-driving the vehicle for possible purchase or lease, if the vehicle is in compliance
with this condition. The vehicle may also be moved or operated for the purpose of towing or
transporting by any lawful method other vehicles.


(b) A transporter may operate or move any owned or lawfully possessed vehicle of like type by
any lawful method upon the highways solely for the purpose of delivery, upon condition that there
be displayed upon each vehicle in contact with the highway special license plates issued to the
transporter as provided in this chapter, in addition to any license plates or permits already assigned
and attached to the vehicle in the manner prescribed in Sections 5200 to 5203, inclusive. The
vehicles may be used for the purpose of towing or transporting by any lawful method other vehicles
when the towing or transporting vehicle is being delivered for sale or to the owner thereof.


(c) This section does not apply to any manufacturer, remanufacturer, transporter, distributor, or
dealer operating or moving a vehicle as provided in Section 11716.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE9BDB9E6CFF64CD4B1A2125DE4F8BA96&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED)+lk(CASTERR)&originatingDoc=N8749FA9082BA11D89519D072D6F011FF&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+11715&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N50AB444F2A5F40688BE0863F3BAD63E6&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED5R)&originatingDoc=N8749FA9082BA11D89519D072D6F011FF&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+11715&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=ND2895295F8A943E6B4188E3FB5A04543&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NA24F7F71DE084F4F867DDEEB55956D64&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NA24F7F71DE084F4F867DDEEB55956D64&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED5C4ART1R)&originatingDoc=N8749FA9082BA11D89519D072D6F011FF&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+11715&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES5200&originatingDoc=N8749FA9082BA11D89519D072D6F011FF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES5203&originatingDoc=N8749FA9082BA11D89519D072D6F011FF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES5200&originatingDoc=N8749FA9082BA11D89519D072D6F011FF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES5203&originatingDoc=N8749FA9082BA11D89519D072D6F011FF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES11716&originatingDoc=N8749FA9082BA11D89519D072D6F011FF&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 11715. Operation of vehicles displaying special plates, CA VEHICLE § 11715


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


(d) This section does not apply to work or service vehicles owned by a manufacturer,
remanufacturer, transporter, distributor, or dealer. This section does not apply to vehicles owned
and leased by dealers, except those vehicles rented or leased to vehicle salespersons in the course
of their employment for purposes of display or demonstration, nor to any unregistered vehicles
used to transport more than one load of other vehicles for the purpose of sale.


(e) This section does not apply to vehicles currently registered in this state that are owned and
operated by a licensed dealer when the notice of transfer has been forwarded to the department by
the former owner of record pursuant to Section 5900 and when a copy of the notice is displayed
as follows:


(1) For a motorcycle or motor-driven cycle, the notice is displayed in a conspicuous manner upon
the vehicle.


(2) For a vehicle other than a motorcycle or motor-driven cycle, the notice is displayed in the lower
right-hand corner of the windshield of the vehicle, as specified in paragraph (3) of subdivision (b)
of Section 26708.


(f) Every owner, upon receipt of a registration card issued for special plates, shall maintain the
same or a facsimile copy thereof with the vehicle bearing the special plates.


Credits
(Stats.1959, c. 3, p. 1611, § 11715. Amended by Stats.1959, c. 421, p. 2360, § 1; Stats.1959, c.
1391, p. 3669, § 1; Stats.1961, c. 346, p. 1387, § 2; Stats.1967, c. 801, p. 2218, § 2; Stats.1971,
c. 929, p. 1827, § 3, operative May 3, 1972; Stats.1975, c. 182, p. 536, § 22, eff. July 5, 1975;
Stats.1977, c. 105, p. 536, § 3; Stats.1983, c. 1286, § 39; Stats.2001, c. 739 (A.B.1707), § 6.5.)
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Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 12. Equipment of Vehicles (Refs & Annos)
Chapter 1. General Provisions (Refs & Annos)


West's Ann.Cal.Vehicle Code § 24000


§ 24000. Department


Currentness


Wherever in this division the word “department” occurs, it means the Department of the California
Highway Patrol.


Credits
(Stats.1959, c. 3, p. 1713, § 24000.)
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Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 12. Equipment of Vehicles (Refs & Annos)
Chapter 1. General Provisions (Refs & Annos)


West's Ann.Cal.Vehicle Code § 24007


§ 24007. Responsibility of dealer or other person selling motor vehicle


Effective: August 16, 2004
Currentness


(a)(1) No dealer or person holding a retail seller's permit shall sell a new or used vehicle that is not
in compliance with this code and departmental regulations adopted pursuant to this code, unless
the vehicle is sold to another dealer, sold for the purpose of being legally wrecked or dismantled,
or sold exclusively for off-highway use.


(2) Paragraph (1) does not apply to any vehicle sold by either (A) a dismantler after being reported
for dismantling pursuant to Section 11520 or (B) a salvage pool after obtaining a salvage certificate
pursuant to Section 11515 or a nonrepairable vehicle certificate issued pursuant to Section 11515.2.


(3) Notwithstanding paragraph (1), the equipment requirements of this division do not apply to
the sale of a leased vehicle by a dealer to a lessee if the lessee is in possession of the vehicle
immediately prior to the time of the sale and the vehicle is registered in this state.


(b)(1) Except as provided in Section 24007.5, no person shall sell, or offer or deliver for sale, to
the ultimate purchaser, or to any subsequent purchaser a new or used motor vehicle, as those terms
are defined in Chapter 2 (commencing with Section 39010) of Part 1 of Division 26 of the Health
and Safety Code, subject to Part 5 (commencing with Section 43000) of that Division 26 which is
not in compliance with that part and the rules and regulations of the State Air Resources Board,
unless the vehicle is sold to a dealer or sold for the purpose of being legally wrecked or dismantled.


(2) Prior to or at the time of delivery for sale, the seller shall provide the purchaser a valid certificate
of compliance or certificate of noncompliance, as appropriate, issued in accordance with Section
44015 of the Health and Safety Code.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE9BDB9E6CFF64CD4B1A2125DE4F8BA96&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED)+lk(CASTERR)&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+24007&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=ND73D71AE88BD4BF9B79FD06025A1B792&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED12R)&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+24007&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N4D209C7BDFBE4C22926BAB4B1353ADF9&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED12C1R)&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+24007&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES11520&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES11515&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES11515.2&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000225&cite=CAVES24007.5&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS39010&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS44015&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS44015&originatingDoc=N8D42E240F2DB11D8BAABF8EE6C485F3B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





§ 24007. Responsibility of dealer or other person selling..., CA VEHICLE § 24007


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


(3) Paragraph (2) does not apply to any vehicle whose transfer of ownership and registration is
described in subdivision (d) of Section 4000.1.


(4) Paragraphs (1) and (2) do not apply to any vehicle sold by either (A) a dismantler after being
reported for dismantling pursuant to Section 11520 or (B) a salvage pool after obtaining a salvage
certificate pursuant to Section 11515 or a nonrepairable vehicle certificate issued pursuant to
Section 11515.2.


(c)(1) With each application for initial registration of a new motor vehicle or transfer of registration
of a motor vehicle subject to Part 5 (commencing with Section 43000) of Division 26 of the Health
and Safety Code, a dealer, the purchaser, or his or her authorized representative, shall transmit to the
Department of Motor Vehicles a valid certificate of compliance or noncompliance, as appropriate,
issued in accordance with Section 44015 of the Health and Safety Code.


(2) Notwithstanding paragraph (1) of this subdivision, with respect to new vehicles certified
pursuant to Chapter 2 (commencing with Section 43100) of Part 5 of Division 26 of the Health and
Safety Code, a dealer may transmit, in lieu of a certificate of compliance, a statement, in a form
and containing information deemed necessary and appropriate by the Director of Motor Vehicles
and the Executive Officer of the State Air Resources Board, to attest to the vehicle's compliance
with that chapter. The statement shall be certified under penalty of perjury, and shall be signed by
the dealer or the dealer's authorized representative.


(3) Paragraph (1) does not apply to a transfer of ownership and registration under any of the
circumstances described in subdivision (d) of Section 4000.1.


Credits
(Stats.1959, c. 3, p. 1714, § 24007. Amended by Stats.1965, c. 2031, p. 4612, § 11; Stats.1965,
c. 2033, p. 4618, § 1; Stats.1966, 1st Ex.Sess., c. 82, p. 521, § 2; Stats.1967, c. 394, p. 1618, § 2;
Stats.1968, c. 764, p. 1483, § 14; Stats.1970, c. 766, p. 1450, § 3; Stats.1971, c. 86, p. 113, § 1,
operative May 3, 1972; Stats.1971, c. 1488, p. 2940, § 2, operative May 3, 1972; Stats.1972, c. 99,
p. 137, § 1; Stats.1972, c. 268, p. 520, § 2; Stats.1975, c. 957, p. 2233, § 29; Stats.1976, c. 1206, p.
5493, § 17; Stats.1977, c. 1038, p. 3139, § 5, eff. Sept. 23, 1977; Stats.1984, c. 246, § 6; Stats.1987,
c. 1091, § 15; Stats.1988, c. 1268, § 18.5; Stats.1988, c. 1544, § 61; Stats.1990, c. 1012 (S.B.1876),
§ 1; Stats.1993, c. 958 (S.B.575), § 3; Stats.1994, c. 1008 (S.B.1833), § 18, operative July 1, 1995;
Stats.1998, c. 517 (S.B.559), § 2; Stats.2004, c. 230 (S.B.1107), § 20, eff. Aug. 16, 2004.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 12. Equipment of Vehicles (Refs & Annos)
Chapter 1. General Provisions (Refs & Annos)


West's Ann.Cal.Vehicle Code § 24011


§ 24011. Federal safety standard


Effective: January 1, 2005
Currentness


Whenever a federal motor vehicle safety standard is established under federal law (49 U.S.C. Sec.
30101 et seq.), no dealer shall sell or offer for sale a vehicle to which the standard is applicable,
and no person shall sell or offer for sale for use upon a vehicle an item of equipment to which the
standard is applicable, unless:


(a) The vehicle or equipment conforms to the applicable federal standard.


(b) The vehicle or equipment bears thereon a certification by the manufacturer or distributor that
it complies with the applicable federal standards. The certification may be in the form of a symbol
prescribed in the federal standards or, if there is no federal symbol, by a symbol acceptable to the
department.


Credits
(Added by Stats.1968, c. 192, p. 481, § 1. Amended by Stats.2004, c. 615 (S.B.1233), § 29.)


West's Ann. Cal. Vehicle Code § 24011, CA VEHICLE § 24011
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=NE9BDB9E6CFF64CD4B1A2125DE4F8BA96&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED)+lk(CASTERR)&originatingDoc=N27DAC2F0163B11D9A4628C0933BA4B78&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+24011&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=ND73D71AE88BD4BF9B79FD06025A1B792&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED12R)&originatingDoc=N27DAC2F0163B11D9A4628C0933BA4B78&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+24011&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/StatutesCourtRules/CaliforniaStatutesCourtRules?guid=N4D209C7BDFBE4C22926BAB4B1353ADF9&transitionType=DocumentItem&contextData=(sc.Default)&rs=clbt1.0&vr=3.0 

https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(CAVED12C1R)&originatingDoc=N27DAC2F0163B11D9A4628C0933BA4B78&refType=CM&sourceCite=West%27s+Ann.Cal.Vehicle+Code+%c2%a7+24011&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000225&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IEAB290900D-8611D9AFFF9-57CC7FCD6AF)&originatingDoc=N27DAC2F0163B11D9A4628C0933BA4B78&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		CA VEHICLE s 24011






§ 285. Dealer, CA VEHICLE § 285


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1


West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 285


§ 285. Dealer


Effective: January 1, 2006
Currentness


“Dealer” is a person not otherwise expressly excluded by Section 286 who:


(a) For commission, money, or other thing of value, sells, exchanges, buys, or offers for sale,
negotiates or attempts to negotiate, a sale or exchange of an interest in, a vehicle subject to
registration, a motorcycle, snowmobile, or all-terrain vehicle subject to identification under this
code, or a trailer subject to identification pursuant to Section 5014.1, or induces or attempts to
induce any person to buy or exchange an interest in a vehicle and, who receives or expects to
receive a commission, money, brokerage fees, profit, or any other thing of value, from either the
seller or purchaser of the vehicle.


(b) Is engaged wholly or in part in the business of selling vehicles or buying or taking in trade,
vehicles for the purpose of resale, selling, or offering for sale, or consigned to be sold, or otherwise
dealing in vehicles, whether or not the vehicles are owned by the person.


Credits
(Stats.1959, c. 3, p. 1530, § 285. Amended by Stats.1959, c. 173, p. 2068, § 2; Stats.1959, c. 1996,
p. 4614, § 1.4; Stats.1961, c. 58, p. 1001, § 2, eff. March 31, 1961; Stats.1979, c. 622, p. 1939, § 2;
Stats.2001, c. 539 (S.B.734), § 1; Stats.2004, c. 836 (A.B.2848), § 1; Stats.2005, c. 270 (S.B.731),
§ 8.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 426


§ 426. New motor vehicle dealer


Effective: June 29, 2020
Currentness


“New motor vehicle dealer” is a dealer, as defined in Section 285, who, in addition to the
requirements of that section, either acquires for resale new and unregistered motor vehicles from
manufacturers or distributors of those motor vehicles or acquires for resale new off-highway
motorcycles, or all-terrain vehicles from manufacturers or distributors of the vehicles. A distinction
shall not be made, nor any different construction be given to the definition of “new motor vehicle
dealer” and “dealer” except for the application of the provisions of Chapter 6 (commencing with
Section 3000) of Division 2 and Sections 4456, 4750.6, and 11704.5. Sections 3001 and 3003
do not, however, apply to a dealer who deals exclusively in motorcycles, all-terrain vehicles, or
recreational vehicles, as defined in subdivision (a) of Section 18010 of the Health and Safety Code.


Credits
(Added by Stats.1967, c. 1397, p. 3261, § 1. Amended by Stats.1973, c. 78, p. 137, § 14;
Stats.1975, c. 943, p. 2107, § 1; Stats.1982, c. 1584, p. 6260, § 4; Stats.1996, c. 1008 (A.B.2367),
§ 2; Stats.2000, c. 135 (A.B.2539), § 153; Stats.2003, c. 703 (S.B.248), § 2; Stats.2004, c. 836
(A.B.2848), § 6; Stats.2020, c. 8 (A.B.85), § 20, eff. June 29, 2020.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 430


§ 430. New vehicle


Currentness


A “new vehicle” is a vehicle constructed entirely from new parts that has never been the subject
of a retail sale, or registered with the department, or registered with the appropriate agency or
authority of any other state, District of Columbia, territory or possession of the United States, or
foreign state, province, or country.


Credits
(Stats.1959, c. 3, p. 1535, § 430. Amended by Stats.1965, c. 820, p. 2411, § 1; Stats.1983, c. 1286,
§ 9; Stats.1988, c. 1583, § 1; Stats.1994, c. 1253 (A.B.3539), § 6.)
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West's Annotated California Codes
Vehicle Code (Refs & Annos)


Division 1. Words and Phrases Defined (Refs & Annos)


West's Ann.Cal.Vehicle Code § 665


§ 665. Used vehicle


Currentness


A “used vehicle” is a vehicle that has been sold, or has been registered with the department,
or has been sold and operated upon the highways, or has been registered with the appropriate
agency of authority, of any other state, District of Columbia, territory or possession of the United
States or foreign state, province or country, or unregistered vehicles regularly used or operated
as demonstrators in the sales work of a dealer or unregistered vehicles regularly used or operated
by a manufacturer in the sales or distribution work of such manufacturer. The word “sold” does
not include or extend to: (1) any sale made by a manufacturer or a distributor to a dealer, (2)
any sale by a new motor vehicle dealer franchised to sell a particular line-make to another new
motor vehicle dealer franchised to sell the same line-make, or (3) any sale by a dealer to another
dealer licensed under this code involving a mobilehome, as defined in Section 396, a recreational
vehicle, as defined in Section 18010.5 of the Health and Safety Code, a commercial coach, as
defined in Section 18012 of the Health and Safety Code, an off-highway motor vehicle subject to
identification, as defined in Section 38012, or a commercial vehicle, as defined in Section 260.


Credits
(Stats.1959, c. 3, p. 1540, § 665. Amended by Stats.1965, c. 820, p. 2411, § 2; Stats.1967, c. 801,
p. 2217, § 1; Stats.1988, c. 1583, § 2.)


West's Ann. Cal. Vehicle Code § 665, CA VEHICLE § 665
Current with Ch. 1 of 2023-24 1st Ex.Sess, and urgency legislation through Ch. 101 of 2023
Reg.Sess. Some statute sections may be more current, see credits for details.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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36 Cal.4th 478
Supreme Court of California


CUMMINS, INC., et al., Petitioners,
v.


The SUPERIOR COURT of Riverside County, Respondent;
Edward D. Cox et al., Real Parties in Interest.


No. S117726.
|


July 18, 2005.


Synopsis
Background: Buyers of a motor home brought an action under the Song-Beverly Consumer
Warranty Act against the manufacturer of the home and the manufacturer of the home's engine, and
defendants moved for summary adjudication on the ground the act was inapplicable because the
motor home was bought in another state. The Superior Court of Riverside County, No. RIC36195,
Dallas Holmes, J., denied the motion and defendants appealed. The Court of Appeal affirmed.


[Holding:] The Supreme Court granted review, superseding the opinion of the Court of Appeal,
and in an opinion by George, C.J., held that the Act did not apply to vehicles bought outside the
state.


Reversed.


Opinion 1 Cal.Rptr.3d 129 superseded.


West Headnotes (6)


[1] Statutes Purpose and intent
In construing a statute, court's task is to ascertain the intent of the Legislature so as to
effectuate the purpose of the enactment.


12 Cases that cite this headnote
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[2] Statutes Language and intent, will, purpose, or policy
In construing a statute, courts look first to the words of the statute, which are the most
reliable indications of the Legislature's intent.


8 Cases that cite this headnote


[3] Statutes Construing together;  harmony
Courts construe the words of a statute in context, and harmonize the various parts of an
enactment by considering the provision at issue in the context of the statutory framework
as a whole.


17 Cases that cite this headnote


[4] Antitrust and Trade Regulation What law governs;  territorial limitations
The Song–Beverly Consumer Warranty Act, providing that if a manufacturer or its
representative in California fails to repair a new motor vehicle to conform to any express
warranty after a reasonable number of attempts to repair, the manufacturer must replace
the vehicle or pay restitution, did not apply to a buyer who resides in California who
bought the vehicle in another state, but brought the vehicle for repair to the manufacturer's
authorized repair facility in California, and repeated attempts to repair the vehicle proved
unsuccessful. West's Ann.Cal.Civ.Code § 1791 et seq.


See 2 Witkin, Summary of Cal. Law (9th ed. 1988) Sales, § 307.
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[5] Statutes Legislative Construction
Although an expression of legislative intent in a later enactment is not binding upon a
court in its construction of an earlier enacted statute, it is a factor that may be considered.


8 Cases that cite this headnote


[6] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is a remedial measure whose terms properly
should be interpreted broadly to effectuate its purposes. West's Ann.Cal.Civ.Code § 1791
et seq.
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Attorneys and Law Firms


***823  Foley & Lardner, Tami S. Smason, Leila Nourani and Shauhin Talesh, Los Angeles, for
Petitioner Cummins, Inc.


Sutton & Murphy, Thomas M. Murphy, Mission Viejo, Patrick J. Wehage and ***824  Kody J.
Diaz for Petitioner Winnebago Industries, Inc.


No appearance for Superior Court.


Law Offices of Lawrence J. Hutchens, Lawrence J. Hutchens and Michael S. Humphries,
Bellflower, for Real Parties in Interest.


Opinion


GEORGE, C.J.


*483  **99  The Song–Beverly Consumer Warranty Act (hereafter sometimes referred to as the
Act), Civil Code section 1791 et seq., 1  provides that if a manufacturer or its representative in this
state fails to repair a new motor vehicle to conform to any express warranty after a reasonable
number of attempts to repair, the manufacturer must replace the vehicle or pay restitution. (§
1793.2, subd. (d)(2).) The question presented in this case is whether a buyer who resides in
California may bring suit against a manufacturer under the Act when the buyer purchased the
vehicle in another state, but brought the vehicle for repair to the manufacturer's authorized repair
facility in California, and repeated attempts to repair the vehicle proved unsuccessful. We conclude
that the Act does not apply unless the vehicle was purchased in California.


1 All further statutory references are to the Civil Code.


I.


During a visit to Idaho, plaintiffs Edward and Sandi Cox, who are California residents, purchased
a motor home manufactured by defendant Winnebago Industries, Inc. and equipped with an engine
made by defendant Cummins, Inc. 2  Plaintiffs filed a complaint in the Riverside County Superior
Court against defendants, alleging that the motor home did not conform to express warranties and
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that its engine was defectively manufactured. The first cause of action was a claim for breach
of express warranty and violation of the Act. Plaintiffs alleged that their vehicle was defective
in numerous ways. The complaint alleged that the manufacturers' authorized repair facilities in
Riverside County, California, had failed to remedy these defects after numerous attempts, and
that the manufacturers violated the Act by not replacing the vehicle or providing a refund. The
complaint sought actual damages of $285,872.80 plus attorney fees and a civil penalty of up to
twice the amount of actual damages, the remedies provided in section 1794, subdivision (e)(1).
*484  The complaint also alleged other claims, including a violation of the federal “lemon law,”
the Magnuson–Moss Consumer Warranty Act. (15 U.S.C. § 2301 et. seq.)


2 Although Winnebago and Cummins are petitioners in this writ proceeding, for clarity we
shall refer to them as defendants, which is their status in the underlying action.


Defendants moved for summary adjudication of the first cause of action on the ground that
plaintiffs had purchased the motor home in Idaho, arguing that the Act applies only to vehicles
purchased in California. In opposing the motion, plaintiffs argued that the California statute applies
if the manufacturer's representative in California—that is, the authorized repair facility—fails after
a reasonable number of attempts to repair the vehicle to conform to the express warranty. The trial
court denied the motion for summary adjudication. Defendants filed a petition for writ of mandate
in the Court of Appeal. That court issued an alternative writ, but after briefing and argument denied
the writ, concluding that the Act applies whenever a manufacturer that sells goods in California (or
its representative) “fails to service or repair the good to conform to its express ***825  warranty,
even in cases when the particular good was purchased out of state.” We granted review.


II.


The Song–Beverly Consumer Warranty Act was enacted to address the difficulties faced
by consumers in enforcing express warranties. Consumers frequently were frustrated by the
inconvenience of having to return goods to the manufacturer for repairs and by repeated
unsuccessful attempts to remedy the problem. (See Comment, Toward an End to Consumer
Frustration— **100  Making the Song–Beverly Consumer Warranty Act Work (1974) 14 Santa
Clara L.Rev. 575, 580.) The Act protects purchasers of consumer goods by requiring specified
implied warranties, placing strict limitations on how and when a manufacturer may disclaim those
implied warranties, and providing mechanisms to ensure that manufacturers live up to the terms
of any express warranty. (See §§ 1792–1792.5, 1793, 1793.2.)


Among other provisions, the Act requires manufacturers of consumer goods sold in California to
make available to buyers service and repair facilities at which goods can be repaired to conform
to any express warranties provided by the manufacturer. “Every manufacturer of consumer goods
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sold in this state and for which the manufacturer has made an express warranty” must “[m]aintain
in this state sufficient service and repair facilities” to carry out the terms of the express warranty.
(§ 1793.2, subd. (a)(1)(A).) The *485  manufacturer may maintain its own repair facility or may
designate and authorize an independent repair facility to meet its responsibilities under its express
warranties. (§ 1793.2, subd. (a)(1)(B).)


In addition, the Act specifies time frames within which repairs under an express warranty must be
provided. Service and repair at the manufacturer's authorized repair facility in the state must be
commenced “within a reasonable time.” (§ 1793.2, subd. (b).) Goods must be repaired to comply
with the warranty within 30 days, unless delay is caused by conditions beyond the control of the
manufacturer or its representative. (Ibid.)


In those instances when the goods cannot be repaired to conform to an express warranty after
a “reasonable number of attempts,” the Act specifies a remedy, in what has been referred to as
the “refund-or-replace” provisions. (§ 1793.2., subd. (d)(1) & (2); see Kwan v. Mercedes–Benz
of North America, Inc. (1994) 23 Cal.App.4th 174, 28 Cal.Rptr.2d 371.) For consumer goods
generally, the manufacturer must either replace the goods or reimburse the buyer in an amount
equal to the purchase price, less a reasonable amount for the buyer's use of the goods during
the period preceding detection of the nonconformity. (§ 1793.2., subd. (d)(1).) A buyer who “is
damaged by a failure to comply with any obligation” under the Act may bring an action for
damages and other relief. (§ 1794, subd. (a).)


The Legislature has amended the Act and adopted additional provisions that address the special
problems experienced by consumers in enforcing warranties on new motor vehicles. (See
Stats.1982, ch. 388, § 1, p. 1720; Stats.1987, ch. 1280, § 2, p. 4557; Stats.1992, ch. 1232, § 6, p.
5788; Stats.1999, ch. 448.) These provisions frequently are referred to as the lemon law. In any
case involving a new motor vehicle, there is a rebuttable presumption that a reasonable number
of attempts have been made to repair the vehicle if, within 18 months or 18,000 miles, whichever
comes first, either (1) the same problem has been subject to repair four or more times (or, if the
problem is likely to cause death or serious bodily injury, two or more times) ***826  and the buyer
has notified the manufacturer directly of the need for the repair, or (2) the vehicle is out of service
for more than 30 calendar days because of repair under the warranty. (§ 1793.22, subd. (b).) If the
buyer prevails in an action involving a new motor vehicle, the buyer may recover damages and
reasonable attorney fees and costs and, under some circumstances, a “civil penalty of up to two
times the amount of damages.” (§ 1794, subd. (e)(1).) The lemon law also provides manufacturers
with the option of establishing a third party dispute resolution process to address disputes over the
enforcement of express *486  warranties. A manufacturer that maintains such a process receives
certain advantages, including an exemption from the civil penalty unless the manufacturer has
willfully violated the law. (§ 1794, subds.(c) and (e)(2).)
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The substance of current section 1793.2, subdivision (d)(2), was added in 1987. (Stats.1987,
ch. 1280, § 2, p. 4558.) The 1987 amendment addressed continuing problems experienced by
automobile buyers in enforcing the refund-or-replace remedy. It gave the buyer of a new motor
vehicle the option of selecting reimbursement rather than a replacement vehicle, and specified in
detail **101  how the amount of reimbursement is to be calculated. (§ 1793.2, subd. (d)(2).)


The issue presented here is whether the refund-or-replace provisions contained in subdivision
(d)(2) of section 1793.2 apply to vehicles purchased outside of California. In arguing that they
do not, defendants rely primarily on the language of subdivision (a) of section 1793.2, which
imposes the duty upon “[e]very manufacturer of consumer goods sold in this state and for which
the manufacturer has made an express warranty” to provide facilities for repair of its goods
“reasonably close to all areas where its consumer goods are sold.” (Italics added.) Plaintiffs, on
the other hand, maintain that the phrase “consumer goods sold in this state” in section 1793.2,
subdivision (a) is a limitation only on the category of manufacturers that must provide repair
facilities in this state. Because section 1793.2, subdivision (d)(2), which provides the refund-or-
replace remedy for new motor vehicles, does not include an express limitation to vehicles sold in
the state, plaintiffs contend that the provisions of that subdivision should not be limited to vehicles
purchased in California. 3  Plaintiffs argue that if the Legislature had intended to limit the remedy
to goods sold in the state, it would have included in subdivision (d) an express limitation to in-
state sales, just as it did in subdivision (a) and other portions of the Act. (See, e.g., §§ 1792 [every
“sale of consumer goods that are sold at retail in this state” is accompanied by an implied warranty
of merchantability], 1792.1 [specifying when the *487  implied warranty of fitness applies to the
“sale of consumer goods that are sold at retail in this state”].)


3 In addition, none of the definitional provisions of the Act contains language limiting section
1793.2 to buyers who purchased their vehicles in California or to vehicles that were sold in
California. A “ ‘[b]uyer’ ” is defined as “any individual who buys consumer goods from a
person engaged in the business of manufacturing, distributing, or selling consumer goods at
retail.” (§ 1791, subd. (b).) The term “ ‘consumer goods' ” means “any new product or part
thereof that is used, bought, or leased for use primarily for personal, family, or household
purposes, except for clothing and consumables.” (§ 1791, subd. (a).) The term “ ‘[n]ew motor
vehicle’ ” is defined as “a new motor vehicle that is bought or used primarily for personal,
family, or household purposes.” (§ 1793.22, subd. (e)(2).)


[1]  [2]  [3]  In construing a statute, our task is to ascertain the intent of the Legislature ***827
so as to effectuate the purpose of the enactment. (Olmstead v. Arthur J. Gallagher & Co. (2004) 32
Cal.4th 804, 811, 11 Cal.Rptr.3d 298, 86 P.3d 354.) We look first to the words of the statute, which
are the most reliable indications of the Legislature's intent. (Diamond Multimedia Systems, Inc.
v. Superior Court (1999) 19 Cal.4th 1036, 1037, 80 Cal.Rptr.2d 828, 968 P.2d 539.) We construe
the words of a statute in context, and harmonize the various parts of an enactment by considering
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the provision at issue in the context of the statutory framework as a whole. (Renee J. v. Superior
Court (2001) 26 Cal.4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 876; Phelps v. Stostad (1997) 16
Cal.4th 23, 32, 65 Cal.Rptr.2d 360, 939 P.2d 760.)


[4]  When considered in the context of the other portions of section 1793.2, subdivision (d) is most
reasonably interpreted as applicable only to vehicles sold in California. The language employed
throughout section 1793.2 strongly suggests that no single subdivision can be read independently
of the others. Each subsequent subdivision employs language that can be fully understood only by
reference to previous subdivisions. The language used thus indicates that all the subdivisions of
section 1793.2 were intended to apply to the same universe of goods—those sold in this state.


Subdivision (a) of section 1793.2 provides that manufacturers of “consumer goods sold in this
state and for which the manufacturer has made an express warranty” must maintain or designate
repair facilities in this state. 4  *488  These facilities must be located “reasonably **102  close to
all areas where its consumer goods are sold.” (§ 1793.2, subd.(a)(1)(A).). Subdivision (b) states
that if “those service and repair facilities are maintained in this state and service or repair of
the goods is necessary because they do not conform with the applicable express warranties,”
the manufacturer or its representative in this state must commence repairs “within a reasonable
time.” (§ 1793.2, subd. (b), italics added.) ***828  5  The references to “those” facilities, “the”
goods, and “the” warranties in subdivision (b) only can be to the facilities, goods, and warranties
discussed previously in subdivision (a). Therefore “the goods” as used in subdivision (b) must
refer to the same goods described in subdivision (a)—that is, “ consumer goods sold in this state
and for which the manufacturer has made an express warranty.”


4 Section 1793.2, subdivision (a) provides in full:
“(a) Every manufacturer of consumer goods sold in this state and for which the
manufacturer has made an express warranty shall:
“(1)(A) Maintain in this state sufficient service and repair facilities reasonably close to
all areas where its consumer goods are sold to carry out the terms of those warranties or
designate and authorize in this state as service and repair facilities independent repair or
service facilities reasonably close to all areas where its consumer goods are sold to carry
out the terms of the warranties.
“(B) As a means of complying with this paragraph, a manufacturer may enter into
warranty service contracts with independent service and repair facilities. The warranty
service contracts may provide for a fixed schedule of rates to be charged for warranty
service or warranty repair work. However, the rates fixed by those contracts shall be
in conformity with the requirements of subdivision (c) of Section 1793.3. The rates
established pursuant to subdivision (c) of Section 1793.3, between the manufacturer and
the independent service and repair facility, do not preclude a good faith discount that is
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reasonably related to reduced credit and general overhead cost factors arising from the
manufacturers payment of warranty charges direct to the independent service and repair
facility. The warranty service contracts authorized by this paragraph may not be executed
to cover a period of time in excess of one year, and may be renewed only by a separate,
new contract or letter of agreement between the manufacturer and the independent service
and repair facility.
“(2) In the event of a failure to comply with paragraph (1) of this subdivision, be subject
to Section 1793.5.
“(3) Make available to authorized service and repair facilities sufficient service literature
and replacement parts to effect repairs during the express warranty period.”


5 Section 1793.2, subdivision (b) provides in full: “(b) Where those service and repair facilities
are maintained in this state and service or repair of the goods is necessary because they do
not conform with the applicable express warranties, service and repair shall be commenced
within a reasonable time by the manufacturer or its representative in this state. Unless the
buyer agrees in writing to the contrary, the goods shall be serviced or repaired so as to
conform to the applicable warranties within 30 days. Delay caused by conditions beyond
the control of the manufacturer or its representatives shall serve to extend this 30–day
requirement. Where delay arises, conforming goods shall be tendered as soon as possible
following termination of the condition giving rise to the delay.”


Subdivision (c) of section 1793.2 goes on to specify that the buyer must “deliver nonconforming
goods to the manufacturer's service and repair facility within this state,” unless “delivery cannot
reasonably be accomplished.” 6  Subdivision (c) repeatedly uses the phrase “nonconforming
goods” without further definition or explanation. That phrase draws its meaning from *489
subdivision (b), which refers to goods that “do not conform with the applicable express
warranties.” Thus, the phrase “the nonconforming goods” was meant to incorporate the same
meaning of “goods” that is used in subdivisions (a) and (b)—consumer goods that are “sold in this
state and for which the manufacturer has provided an express warranty,” and that do not conform
to that warranty.


6 Section 1793.2, subdivision (c) provides in full: “(c) The buyer shall deliver nonconforming
goods to the manufacturer's service and repair facility within this state, unless, due to reasons
of size and weight, or method of attachment, or method of installation, or nature of the
nonconformity, delivery cannot reasonably be accomplished. If the buyer cannot return the
nonconforming goods for any of these reasons, he or she shall notify the manufacturer or
its nearest service and repair facility within the state. Written notice of nonconformity to
the manufacturer or its service and repair facility shall constitute return of the goods for
purposes of this section. Upon receipt of that notice of nonconformity, the manufacturer
shall, at its option, service or repair the goods at the buyer's residence, or pick up the goods
for service and repair, or arrange for transporting the goods to its service and repair facility.
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All reasonable costs of transporting the goods when a buyer cannot return them for any of the
above reasons shall be at the manufacturers expense. The reasonable costs of transporting
nonconforming goods after delivery to the service and repair facility until return of the goods
to the buyer shall be at the manufacturers expense.”


Subdivision (d)(1) of section 1793.2 sets out the manufacturer's general duty to replace goods or
reimburse the buyer if “the manufacturer or its representative in this state does not service or repair
the goods to conform to the applicable express warranties **103  after a reasonable number of
attempts.” 7  Again, it is most reasonable to interpret the references to “the manufacturer,” “the
goods,” and “the express warranties” to signify the manufacturer, goods, and warranties as these
terms have been employed in the previous subdivisions. Therefore, it appears that the general duty
to replace goods that cannot be ***829  repaired is limited to goods that are “sold in this state and
for which the manufacturer has provided an express warranty.” (§ 1793.2, subd. (a).) 8


7 Section 1793.2, subdivision (d)(1) provides in full: “(d)(1) Except as provided in paragraph
(2), if the manufacturer or its representative in this state does not service or repair the goods
to conform to the applicable express warranties after a reasonable number of attempts, the
manufacturer shall either replace the goods or reimburse the buyer in an amount equal to the
purchase price paid by the buyer, less that amount directly attributable to use by the buyer
prior to the discovery of the nonconformity.”


8 This conclusion is consistent with an opinion of the Legislative Counsel, dated January
5, 1971, responding to several questions concerning the Act. The opinion states: “In our
opinion, the Song–Beverly Consumer Warranty Act would not apply to sales by a California
manufacturer outside of this state where the goods are sold at retail outside the state nor
to a sale by a California manufacturer within this state where the goods are resold at retail
outside the state.” (Ops. Cal. Legis. Counsel, No. 18909 (Jan. 5, 1971) Consumer Goods
Transactions, p. 13.) In support of this conclusion, the opinion cites sections 1792, 1792.1,
and 1793.2, each of which contains an express limitation to goods sold in this state. (Ops.
Cal. Legis. Counsel, No. 18909, supra, at p. 13.)


Subdivision (d)(2) of section 1793.2 sets out the manufacturer's duty to replace a new motor
vehicle or reimburse the buyer if “the manufacturer or its representative in this state is unable to
service or repair a new motor vehicle ... to conform to the applicable express warranties after a
reasonable number of attempts.” 9  Subdivision ***830  (d)(2), **104  unlike subdivision (d)(1),
does not *490  use the phrase “the goods.” Thus, subdivision (d)(2) does not directly incorporate
the limitation on “goods” contained in subdivision (a) of section 1793.2. Instead, it refers to “a
new motor vehicle,” a phrase employed for the first time in subdivision (d)(2).


9 Section 1793.2, subdivision (d)(2) provides in full:
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“(2) If the manufacturer or its representative in this state is unable to service or repair a
new motor vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section
1793.22, to conform to the applicable express warranties after a reasonable number
of attempts, the manufacturer shall either promptly replace the new motor vehicle in
accordance with subparagraph (A) or promptly make restitution to the buyer in accordance
with subparagraph (B). However, the buyer shall be free to elect restitution in lieu of
replacement, and in no event shall the buyer be required by the manufacturer to accept
a replacement vehicle.
“(A) In the case of replacement, the manufacturer shall replace the buyer's vehicle with a
new motor vehicle substantially identical to the vehicle replaced. The replacement vehicle
shall be accompanied by all express and implied warranties that normally accompany new
motor vehicles of that specific kind. The manufacturer also shall pay for, or to, the buyer
the amount of any sales or use tax, license fees, registration fees, and other official fees
which the buyer is obligated to pay in connection with the replacement, plus any incidental
damages to which the buyer is entitled under Section 1794, including, but not limited to,
reasonable repair, towing, and rental car costs actually incurred by the buyer.
“(B) In the case of restitution, the manufacturer shall make restitution in an amount equal
to the actual price paid or payable by the buyer, including any charges for transportation
and manufacturer-installed options, but excluding nonmanufacturer items installed by a
dealer or the buyer, and including any collateral charges such as sales tax, license fees,
registration fees, and other official fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to, reasonable repair, towing, and
rental car costs actually incurred by the buyer.
“(C) When the manufacturer replaces the new motor vehicle pursuant to subparagraph
(A), the buyer shall only be liable to pay the manufacturer an amount directly attributable
to use by the buyer of the replaced vehicle prior to the time the buyer first delivered
the vehicle to the manufacturer or distributor, or its authorized service and repair facility
for correction of the problem that gave rise to the nonconformity. When restitution is
made pursuant to subparagraph (B), the amount to be paid by the manufacturer to the
buyer may be reduced by the manufacturer by that amount directly attributable to use by
the buyer prior to the time the buyer first delivered the vehicle to the manufacturer or
distributor, or its authorized service and repair facility for correction of the problem that
gave rise to the nonconformity. The amount directly attributable to use by the buyer shall
be determined by multiplying the actual price of the new motor vehicle paid or payable
by the buyer, including any charges for transportation and manufacturer-installed options,
by a fraction having as its denominator 120,000 and having as its numerator the number
of miles traveled by the new motor vehicle prior to the time the buyer first delivered the
vehicle to the manufacturer or distributor, or its authorized service and repair facility for
correction of the problem that gave rise to the nonconformity. Nothing in this paragraph
shall in any way limit the rights or remedies available to the buyer under any other law.”
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Nevertheless, we conclude that subdivision (d)(2) of section 1793.2, like subdivision (d)(1), was
not meant to be read independently of the other subdivisions and likewise is limited to new motor
vehicles sold in this state. A “new motor vehicle” is just one type of “consumer goods.” The
statute treats the special provisions applicable to new motor vehicles in subdivision (d)(2) as an
exception to the general provision applicable to all consumer goods in subdivision (d)(1). The
latter subdivision states that a manufacturer who cannot repair a consumer good to comply with
express warranties must *491  replace it or make restitution, “except as provided in paragraph
(2).” Subdivision (d)(2) provides the same remedies for new motor vehicles, except that the buyer
has the option of selecting restitution instead of replacement and the statute provides additional
specifications for both the refund and restitution remedies. (See § 1793.2, subd. (d)(2)(A)-(C).)


Although the Act treats motor vehicles differently from other types of consumer goods in several
ways, we find no indication that the Legislature intended to treat motor vehicles differently with
respect to the limitation on the Act's coverage to goods sold in California. As noted above, special
provisions governing motor vehicles were added to the Act, beginning with the adoption of the
lemon law in 1982. (Stats.1982, ch. 388, § 1, p. 1720.) That law added new provisions to section
1793.2 specifying the circumstances under which a presumption would arise that a reasonable
number of attempts have been made to conform a new vehicle to the express warranties, and
also provided for a third party dispute resolution process to resolve disputes between buyers
and manufacturers. 10  Under the lemon law as originally adopted in 1982, there was no special
provision establishing a manufacturer's duty to refund or replace a nonconforming motor vehicle;
rather, that duty was established by then subdivision (d), the general duty to refund or replace
nonconforming consumer goods. Thus, all consumer goods, including motor vehicles, came under
then subdivision (d), which, under the above analysis, encompassed only goods sold in this state.


10 As originally adopted, these provisions were added to subdivision (e) of section 1793. The
substance of that subdivision later was moved to section 1793.22, which now is identified
as the Tanner Consumer Protection Act. (§ 1793.22, subd. (a); Stats.1992, ch. 1232, § 6, p.
5788.)


The substance of current subdivision (d)(2) was adopted in 1987. The 1987 amendments
to subdivision (d) added special provisions that delineate the remedy to be provided if the
manufacturer cannot repair a new motor vehicle. Subdivision (d) was renumbered as (d)(1),
without changing its substance, and subdivision (d)(2) was added. Subdivision (d)(2) tracks the
general refund-or-replace provision of (d)(1) but contains additional specifications that apply when
a new motor vehicle is involved. The buyer has the option of selecting reimbursement instead
of replacement. (§ 1793.2, subd.(d)(2).) If replacement is selected, the replacement vehicle must
be substantially identical to the one replaced, and the manufacturer is required ***831  to pay
specified incidental damages. (§ 1793.2, subd.(d)(2)(A).) If restitution is selected, the amount is to
be calculated as specified by the statute. (§ 1793.2, subd.(d)(2)(B).) Nothing in subdivision (d)(2)
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suggests the Legislature intended to broaden the coverage of the statute to vehicles sold outside
the state.


[5]  *492  Another part of the Act, the notice requirement in section 1793.1, also provides support
for the conclusion we reach. That statute specifies the contents of a notice of rights that must be
included in every “work order or repair invoice” for warranty repairs. The notice must state: “ ‘A
buyer of this product in California has the right to have this product serviced or repaired during
the warranty period.’ ” (§ 1793.1, subd. (a)(2), italics added.) The notice also must describe the
rights provided to buyers under section 1793.2, subdivision (d). The phrase “a buyer of this product
in California” indicates that the Legislature believed those rights applied only to a buyer who
purchased the product in **105  California. The quoted language in section 1793.1 was adopted in
1982, before the 1987 amendments that added subdivision (d)(2) but after the original adoption of
the general refund-or-replace requirements now contained in subdivision (d)(1). (Stats.1982, ch.
381, § 1, p. 1709.) Although an expression of legislative intent in a later enactment is not binding
upon a court in its construction of an earlier enacted statute, it is a factor that may be considered.
(West Pico Furniture Co. v. Pacific Finance Loans (1970) 2 Cal.3d 594, 610, 86 Cal.Rptr. 793,
469 P.2d 665; Botello v. Shell Oil Co. (1991) 229 Cal.App.3d 1130, 1136, 280 Cal.Rptr. 535)
Furthermore, we may presume that when the Legislature adopted subdivision (d)(2) in 1987, it
was aware of the language in section 1793.1 and understood the scope of the Act to be limited to
products purchased in California. 11


11 In support of their argument that section 1793.2, subdivision (d)(2) applies only to vehicles
sold in California, defendants cite letters from the staff of Senator Song, a co-author of the
Act, stating the Senator's belief that the Act applies only to goods sold in California. Because
our interpretation relies on the language of the Act, we find it unnecessary to consider these
letters. In addition, as we have observed, “the statements of an individual legislator, including
the author of a bill, are generally not considered in construing a statute, as the court's task
is to ascertain the intent of the Legislature as a whole in adopting a piece of legislation.”
(Quintano v. Mercury Casualty Co. (1995) 11 Cal.4th 1049, 1062, 48 Cal.Rptr.2d 1, 906 P.2d
1057; see People v. Farell (2002) 28 Cal.4th 381, 394, 121 Cal.Rptr.2d 603, 48 P.3d 1155; cf.
Gavaldon v. DaimlerChrysler Corp. (2004) 32 Cal.4th 1246, 1257, 13 Cal.Rptr.3d 793, 90
P.3d 752 [noting that letter from staff of the author of a bill to amend the Act, explaining the
purpose of amendments, supported court's interpretation of those amendments, but without
discussing whether letter was brought to the attention of the Legislature].) Defendants have
not provided any evidence that similar views were presented to the Legislature when it acted.
Furthermore, the author's opinions, as stated in these letters, were expressed in response to
particular questions and do not address the specific issue that is before us in the present case.
We note, however, that neither party has brought to our attention anything in the legislative
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history of the Act or the lemon law that is inconsistent with our interpretation of section
1793.2, subdivision (d)(2).


If the refund-or-replace provisions of the Act were applicable to goods purchased outside of the
state, uncertainties would be created as to the precise reach of the law. In the present case, plaintiffs
are California residents and all of the repair attempts took place in California. Section 1793.2 is not
limited to California residents, however. And although the statute requires the buyer to deliver the
nonconforming goods to “the manufacturer's service and repair *493  facilities within this state,”
it does not ***832  explicitly require that all of the “reasonable number” of repair attempts be
made within this state. (§ 1793.2, subds.(c) and (d)(2).) Could a nonresident sue under the Act if
he or she brought a vehicle to California for a single repair attempt after unsuccessful attempts to
repair in the state of sale? If the statute were interpreted to apply to vehicles purchased outside of
the state, its provisions would not provide an answer. 12  The circumstance that the Act does not
contain any provision that would clarify its territorial scope if it were applied to goods sold outside
the state is another factor that supports our conclusion that the Legislature contemplated that the
Act would apply only if the goods were purchased in California.


12 Some states whose lemon laws are not limited to vehicles sold in the state have addressed
such problems by requiring that the vehicle be licensed or registered in the state. (See Alaska
Stat. § 28.10 [applies to vehicles registered in the state]; Ark.Code Ann. § 4–90–403(11)
[applies to vehicles licensed or purchased in the state]; Del.Code Ann., tit. 6, § 5001(5)
[defines an automobile to include any vehicle sold or registered in the state]; D.C. Stat. §
50–501(9) [applies to vehicles sold or registered in the District of Columbia]; Fla. Stat. Ann.
§ 681.102(15) [applies to vehicles sold in the state]; Ga.Code Ann. § 10–1–782(11) [applies
to vehicles sold or registered in the state]; Idaho Code § 48–901(7) [applies to any motor
vehicle sold or licensed in the state]; Kan. Stat. Ann. § 50–645(a)(2) [applies to vehicles sold
or registered in the state]; N.J. Laws § 56:12–30 [applies to vehicles purchased or registered
in the state]; N.Y. Gen.Bus.L. § 198–a, subds. (a)(1) and (b)(2) [applies to any vehicle sold
or registered in the state]; Okla. Stat. tit. 15, § 901(A)(2) [applies to vehicles registered in the
state]; Or.Rev.Stat. § 646.315(2) [applies to vehicles sold in the state]; 73 Pa.Cons.Stat.Ann.
§ 1952 [applies to motor vehicles purchased and registered in the state]; Vt. Stat. Ann., tit.
9, § 4171(9) [applies to vehicles purchased or registered in the state]; Wyo. Stat. Ann. § 40–
17–101(a)(ii) [applies to vehicles sold or registered in the state].)


[6]  In reaching a contrary conclusion, the Court of Appeal in the present case relied **106  upon
the absence of any express language in section 1793.2, subdivision (d) limiting the subdivision to
goods sold in this state, concluding that the subdivision should be interpreted broadly in light of the
remedial purposes of the Act. We agree that the Act is a remedial measure whose terms properly
should be interpreted broadly to effectuate its purposes. (See, e.g., National R.V., Inc. v. Foreman
(1995) 34 Cal.App.4th 1072, 1080, 40 Cal.Rptr.2d 672; Music Acceptance Corp. v. Lofing (1995)
32 Cal.App.4th 610, 619, 39 Cal.Rptr.2d 159; Kwan v. Mercedes–Benz of N. America, Inc., supra,
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23 Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371.) Nevertheless, we must interpret the language of the
statute as it has been written, not as it might have been drafted had the Legislature contemplated
and chosen to address, the specific concerns of California buyers who purchased their vehicle in
another state. As we have explained, the structure and language of the existing statutory provisions
indicate that the Legislature intended the Act to apply only to vehicles sold in California.


*494  III.


For the reasons stated above, the decision of the Court of Appeal is reversed.


WE CONCUR: KENNARD, BAXTER, WERDEGAR, CHIN, and MORENO, JJ.


All Citations


36 Cal.4th 478, 115 P.3d 98, 30 Cal.Rptr.3d 823, 05 Cal. Daily Op. Serv. 6264, 2005 Daily Journal
D.A.R. 8551


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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238 Cal.App.4th 905
Court of Appeal, Fourth District, Division 1, California.


Greg DAGHER, Plaintiff and Appellant,
v.


FORD MOTOR COMPANY, Defendant and Respondent.


D065963
|


Filed July 17, 2015


Synopsis
Background: Purchaser of used vehicle under private sale brought action against manufacturer for
violations of the Song-Beverly Consumer Warranty Act following unsuccessful repairs to vehicle's
engine under express transferable warranty. The Superior Court, San Diego County, No. 37–2013–
00046812–CU–BC–CTL, Joel M. Pressman, J., granted summary judgment for manufacturer and
denied purchaser's motion to amend to assert lemon law cause of action under federal Magnuson-
Moss Warranty Act. Purchaser appealed.


Holdings: The Court of Appeal, Huffman, Acting P.J., held that:


[1] purchaser was not a retail buyer from a retail seller of a new consumer good under the Song-
Beverly Act;


[2] transfer of express warranty rights did not also transfer seller's right to sue manufacturer under
the Song–Beverly Act; and


[3] purchaser had right to add claims for violation of express warranty and the federal Magnuson-
Moss Warranty Act.


Affirmed in part and reversed in part with directions.


Procedural Posture(s): On Appeal; Motion for Summary Judgment; Motion to Amend the
Complaint.
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West Headnotes (16)


[1] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring
its benefits into action. Cal. Civ. Code § 1790 et seq.


[2] Antitrust and Trade Regulation Warranties and Service Contracts
Definitions in the Song–Beverly Consumer Warranty Act serve as a mechanism for
identifying those parties entitled to its protections. Cal. Civ. Code § 1790 et seq.


1 Case that cites this headnote


[3] Action Persons entitled to sue
The prerequisites for standing to assert statutorily-based causes of action are determined
from the statutory language, as well as the underlying legislative intent and the purpose
of the statute.


2 Cases that cite this headnote


[4] Appeal and Error Statutory or legislative law
Whether statutory criteria have been met on undisputed facts is a question of law, subject
to de novo review on appeal; this would include the statutory predicates for an award.


3 Cases that cite this headnote


[5] Antitrust and Trade Regulation Issues, proof, and variance
It is the plaintiff's burden of pleading and proving that the Song–Beverly Consumer
Warranty Act applies to his or her claims. Cal. Civ. Code § 1790 et seq.


3 Cases that cite this headnote


[6] Antitrust and Trade Regulation Warranties and Service Contracts
For a plaintiff to prevail under the Song–Beverly Consumer Warranty Act, a multi-part
inquiry is required, asking first, whether the purchase was one of “consumer goods” at
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all, second, whether the purchaser was a “buyer” or “retail buyer,” and third, whether the
plaintiff purchased goods from a statutory “retail seller.” Cal. Civ. Code § 1791(a),(b),(l).


5 Cases that cite this headnote


[7] Antitrust and Trade Regulation Warranties and Service Contracts
Although the Song–Beverly Consumer Warranty Act should generally be construed in
a manner that will bring its benefits into action, the courts must initially consider the
structure and language of the existing statutory provisions. Cal. Civ. Code § 1790 et seq.


[8] Antitrust and Trade Regulation Warranties and Service Contracts
As a matter of policy, interpretations of the Song–Beverly Consumer Warranty Act that
would significantly vitiate a manufacturer's incentive to comply with the Act should be
avoided. Cal. Civ. Code § 1790 et seq.


1 Case that cites this headnote


[9] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Where the seller is a retail seller engaged in the business of vehicle selling, the Song–
Beverly Consumer Warranty Act contemplates coverage; however, where the sellers are
private parties who are not routinely engaged in such a “retail” business, the fact that a
plaintiff bought a vehicle with its remaining written warranty rights is not alone dispositive
under the Act. Cal. Civ. Code §§ 1791(l), 1793.22(e)(2); Cal. Code Regs. tit. 16, §
3396.1(g).


2 Cases that cite this headnote


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Purchaser of used vehicle in private sale was not a retail buyer from a retail seller of a
new consumer good, and thus lacked standing to bring action against manufacturer for
violations of the Song–Beverly Consumer Warranty Act. Cal. Civ. Code §§ 1791(a),(l),
1795.5; Cal. Code Regs. tit. 16, § 3396.1(g).


1 Case that cites this headnote


[11] Assignments Founded on statute
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Transfer of express warranty rights to purchaser of used vehicle in private party transaction
did not also transfer seller's right to sue manufacturer under the Song–Beverly Consumer
Warranty Act; as the Act created more and different statutory rights than the express
warranty contractual transfer could have conferred, purchasers had to individually qualify
under the Act's definitions of buyer and seller and consumer goods to assert those
additional enforcement remedies. Cal. Civ. Code § 1790 et seq.


13 Cases that cite this headnote


[12] Assignments Rights of Action
Some restrictions exist on a plaintiff's attempt to assign away rights to recover certain
types of damages, and in such a case, any potential rights to recover damages for emotional
distress or punitive damages are not assignable; however, the remainder of any such cause
of action would remain assignable, if it were seeking other relief or remedies that are
transferable.


[13] Assignments Rights of Action
Even though assignability of a claim is the rule, highly personalized rights of recovery
are not assignable.


[14] Antitrust and Trade Regulation Exclusive and Concurrent Remedies or Laws
Song–Beverly Consumer Warranty Act was meant to supplement, not supersede, the
provisions of the Commercial Code. Cal. Civ. Code § 1790.3.


4 Cases that cite this headnote


[15] Sales Express Warranties
Sales Difference from value as warranted
An “express warranty” is a contractual promise from the seller that the goods conform to
the promise; if they do not, the buyer is entitled to recover the difference between the value
of the goods accepted by the buyer and the value of the goods had they been as warranted.


7 Cases that cite this headnote


[16] Pleading Actions on contract or for breach thereof
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Purchaser of used vehicle in private party sale had right to amend Song–Beverly Consumer
Warranty Act complaint against manufacturer to add claims for violation of express
warranty and the federal Magnuson-Moss Warranty Act; while Song-Beverly Act did not
apply to purchaser, both purchaser and manufacturer acknowledged that some express
warranty claims were viable, and manufacturer was not meaningfully prejudiced by
purchaser's delay in moving to amend complaint. Federal Trade Commission Improvement
Act § 101, 15 U.S.C.A. § 2301; Cal. Civ. Code § 1790 et seq.


23 Cases that cite this headnote


**263  APPEAL from a judgment of the Superior Court of San Diego County, Joel M. Pressman,
Judge. Affirmed in part and reversed in part with directions. (Super. Ct. No. 37–2013–00046812–
CU–BC–CTL)


Attorneys and Law Firms


Rosner, Barry & Babbitt, San Diego, Hallen D. Rosner, Arlyn L. Escalante; and Susan A. Yeck,
for Plaintiff and Appellant.


Wilson Turner Kosmo, San Diego, Vickie E. Turner, Robert A. Shields, Robert K. Dixon; Dykema
Gossett, John M. Thomas and Tamara A. Bush, for Defendant and Respondent.


Opinion


HUFFMAN, Acting P.J.


*910  Plaintiff and appellant Greg Dagher (Plaintiff) sued defendant and respondent Ford Motor
Company (Ford), alleging violations of the Song–Beverly Consumer Warranty Act (the Act).
(Civ.Code, § 1790 et seq.; all further statutory references are to this code unless noted.) In
2009, Plaintiff bought a used Ford 2006 vehicle in a private sale, then determined its engine
needed substantial repairs. He obtained them by using *911  Ford's transferable, unexpired express
warranty that the private party sellers had originally been issued upon their purchase of the vehicle,
new, from a Ford dealer. Plaintiff contends the warranty repairs attempted by the dealer were
unsuccessful and he is entitled to the statutory remedies in the Act, the same as the original
purchasers could have sought, including restitution, damages, and civil penalties. (§ 1793.2 [refund
or replacement].) 1  Based on the remedial purposes of the Act, Plaintiff contends that this statutory
right of action was transferred to him, along with ownership of the vehicle and its express
warranty. (Com.Code, § 2313; Jensen, supra, 35 Cal.App.4th 112, 121–126, 41 Cal.Rptr.2d 295
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[Act contains protections and remedies for certain subsequent purchasers of new vehicles from
dealers].)


1 Amendments to the Act in 1982 applied its “repair or replace” (or refund) provisions to “new
motor vehicles” bought for personal use. (Jensen v. BMW of North America, Inc. (1995) 35
Cal.App.4th 112, 121–123, 41 Cal.Rptr.2d 295 (Jensen ) [portions of Act are known as the
“Lemon Law”; also discussing additional amendments to definitions; see fn. 2, post ].)


In opposition, Ford sought summary judgment on the ground it had not failed to comply with any
obligation owed to Plaintiff under the Act, because the available statutory remedies are restricted
to aggrieved buyers of “consumer goods,” chiefly new ones that are covered by express warranties.
(Code Civ. Proc., § 437c.) This was a used vehicle that was not sold to Plaintiff by a dealer, and even
though the express warranty was transferable, Ford contended that Plaintiff lacked **264  standing
to sue for additional statutory remedies under the Act. (Martinez v. Kia Motors America, Inc. (2011)
193 Cal.App.4th 187, 190–191, 122 Cal.Rptr.3d 497 (Martinez ) [plaintiff who purchased vehicle
from dealership, which repossessed it, still qualified to seek the Act's remedies even though she
did not continue to own vehicle].) In arguing it is entitled to judgment as a matter of law, based on
lack of coverage by the Act's provisions, Ford mainly relies on its definitions of terms in section
1791, subdivisions (b) (“buyer” of consumer goods), and (l) (“retail seller” engaged in the business
of selling or leasing consumer goods to retail buyers). (See pt. III, post.)


Along with opposing the summary judgment motion, Plaintiff filed a motion to amend the
complaint to assert a new cause of action on the same facts, for breach of express warranty under
the federal “lemon law,” the Magnuson–Moss Warranty Act. (15 U.S.C. § 2301 et seq. (Magnuson–
Moss); Code Civ. Proc., § 473.) The trial court granted summary judgment and denied leave to
file an amended complaint.


On appeal, Plaintiff argues the trial court erred because (1) even though the sellers were private
parties, he qualifies as a buyer in a “retail” context within section 1791, the definitional section of
the Act, due to his transferred express *912  warranty rights; (2) when the sellers transferred to
him the express warranty provisions, they also effectively assigned their rights or standing to sue
Ford under the Act, for its additional remedies such as implied warranties; (3) the ruling against
him “produced an absurd result that goes against the very nature of the Song–Beverly Act, a
consumer protection statute”; (4) even if he lacks statutory qualifications under the Act, the trial
court should have allowed him leave to amend the complaint to pursue a more limited federal
consumer protection remedy under Magnuson–Moss (express warranty), on the same set of facts.


We reject Plaintiff's interpretations of the Act that would have allowed him standing to sue under
it, and we affirm the summary judgment order. Finding that the trial court did not properly
exercise its discretion on the amendment issue, we reverse that order and the resulting judgment,



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_121 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_121 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024696073&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_190 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024696073&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_190 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024696073&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=15USCAS2301&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS473&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Dagher v. Ford Motor Co., 238 Cal.App.4th 905 (2015)
190 Cal.Rptr.3d 261, 15 Cal. Daily Op. Serv. 7822, 2015 Daily Journal D.A.R. 8249


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


with directions to the trial court to allow further proceedings on amendment of the complaint as
proposed.


FACTUAL AND PROCEDURAL BACKGROUND


In 2009, Plaintiff purchased a used 2006 Ford F–350 truck from Ramon and Sandra Audelo. They
had bought it new from a dealer and sold it to Plaintiff when it had over 12,500 miles on it and
there were two years left on its five-year express manufacturer's warranty. Plaintiff's declaration
states that in deciding to make his purchase, he relied on the remaining warranty coverage and the
statement in the warranty booklet that it was transferable.


Plaintiff had trouble with the truck's engine and took it for numerous warranty repairs at Ford
dealers, but he was never satisfied with the results. In 2013, he brought this action against Ford
in a single cause of action under the Act, seeking restitution, damages and civil penalties. Among
other relief, he sought enforcement of his demand for a refund or replacement of the truck, which
Ford had denied to him. The complaint alleges that the used vehicle is a “consumer good” and he
is a purchaser of it within the meaning of the Act. (§ 1791, subds.(a), (b).) 2


2 The Act's basic definition of “consumer goods” is “any new product or part thereof that is
used, bought, or leased for use primarily for personal, family, or household purposes, except
for clothing and consumables.” (§ 1791, subd. (a).) Amendments to sections 1793.2 and
1793.22 have addressed the definition of a new motor vehicle more specifically. (See pt.
III.B, post.)


**265  Ford answered the complaint and brought a summary judgment motion on the ground that
Plaintiff could not demonstrate that he is a buyer within the meaning of the Act, because the private
sellers, who had bought the vehicle new, were not engaged in the business of selling vehicles at
retail to him. (§ 1791, subds.(b), (l).)


*913  Plaintiff timely filed his opposition to the motion, and a week later, filed a motion for
leave to amend the complaint, to plead an additional cause of action under Magnuson–Moss.
In his opposition, Plaintiff relied on Jensen, supra, 35 Cal.App.4th 112, 41 Cal.Rptr.2d 295, for
the proposition that express warranties are fully enforceable by a “subsequent purchaser” for the
effective duration of their coverage, and the statutory right to enforce the warranties under the Act
had, as a matter of law, been transferred or assigned to him. (Id. at pp. 126–127, 41 Cal.Rptr.2d
295.) Plaintiff provided an excerpt from the warranty guide he received with the vehicle, notifying
consumers that “[i]f you bought a previously owned 2006–model vehicle, you are eligible for any
remaining warranty coverages.”
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Plaintiff argues he should qualify as an assignee of the rights of the original purchasers under the
Act, because his right of action under the Act is based on the express warranty and it thus arises
out of Ford's legal obligations. (Com.Code, § 2313, subd. (1)(a), (b).) In an abundance of caution,
Plaintiff sought leave to amend to plead the identical claims with reference to Magnuson–Moss,
and he was attempting to consolidate the hearing on the two motions.


In reply to the opposition, Ford argued that the language and history of the Act clearly apply
to “retail” sales, not private sales. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 749, 135
Cal.Rptr.2d 433 (Atkinson ) [a plaintiff suing under § 1794, subd. (a) of the Act must be a “buyer of
consumer goods”].) Under section 1791, subdivision (b), a “ ‘buyer’ ” or “ ‘retail buyer’ ” is “any
individual who buys consumer goods from a person engaged in the business of manufacturing,
distributing, or selling consumer goods at retail.” (Ibid.) The Act defines “ ‘retail seller,’ ” “
‘seller,’ ” or “ ‘retailer’ ” as “any individual, partnership, corporation, association, or other legal
relationship that engages in the business of selling or leasing consumer goods to retail buyers.” (§
1791, subd. (1).) Ford requested judicial notice of legislative history material that showed, in a
letter to the Governor from the bill's sponsor, the statement of intent, “Non-retail sales of consumer
goods, retail sales of non-consumer goods, and all non-retail commercial transactions will continue
to be regulated by the Commercial Code and would not be affected by [the bill].”


Ford relied on Martinez to argue that a claim under the Act need not be based on ownership.
The plaintiff in Martinez had lost her ownership and possession of a defective vehicle that she
had purchased from a dealer, when it was repossessed, but the court held that statutory remedies
under the Act were still available to her, since she had presented the vehicle for repairs in a timely
manner. (Martinez, supra, 193 Cal.App.4th at p. 192, 122 Cal.Rptr.3d 497.) Ford further argued
that it was essential to coverage under the Act that a California dealer *914  or distributor, not
a private party, had sold the truck to Plaintiff. ( **266  Cummins, Inc. v. Superior Court (2005)
36 Cal.4th 478, 493, 30 Cal.Rptr.3d 823, 115 P.3d 98 (Cummins ) [no standing under the Act
for a purchaser buying vehicle outside of California].) Ford argued that standing to sue under
the Act should not be conflated with the transferability of the express warranty provisions, and
opined that the latter provisions could supply Plaintiff with an adequate contractual remedy under
Commercial Code section 2313. Additionally, Ford opposed the motion to amend as untimely and
legally unsupported.


In its ruling, the trial court considered the pending motion to amend, and denied it without prejudice
to Plaintiff filing a new action. In granting summary judgment, the court reasoned that since the
sale was admittedly a private sale between citizens, Plaintiff did not qualify as a buyer under
section 1791, subdivision (b), as he had not purchased from “a person engaged in the business of
manufacturing, distributing, or selling consumer goods at retail.” The court noted that the statute
was unambiguous, there was no opposite conclusion to be reached about the circumstances of the
sale, and Plaintiff lacked standing as a matter of law. This appeal followed.
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DISCUSSION


We first address the summary judgment issues, then turn to the question of whether the proposed
amendment to the complaint should have been allowed.


I


SUMMARY JUDGMENT STANDARDS


A party moving for summary judgment bears an overall burden of persuasion that there is no triable
issue of material fact and it is entitled to judgment as a matter of law. (Aguilar v. Atlantic Richfield
Co. (2001) 25 Cal.4th 826, 845, 107 Cal.Rptr.2d 841, 24 P.3d 493.) The facts in this case are
essentially undisputed, raising questions of law requiring statutory interpretation. Such questions
of statutory construction are reviewed de novo. (Atkinson, supra, 109 Cal.App.4th 739, 749–750,
135 Cal.Rptr.2d 433; Martinez, supra, 193 Cal.App.4th 187, 192–193, 122 Cal.Rptr.3d 497.)


As the moving defendant, Ford had the burden of showing that “ ‘one or more elements of the
‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.’
” (Aguilar, supra, 25 Cal.4th at p. 850, 107 Cal.Rptr.2d 841, 24 P.3d 493; Code Civ. Proc., § 437c,
subd. (p)(2).) Once the moving defendant meets its initial burden of production, the plaintiff has
the burden to present *915  evidence showing the existence of a triable issue of one or more
material facts. (Aguilar, supra, at p. 850, 107 Cal.Rptr.2d 841, 24 P.3d 493; Code Civ. Proc., §
437c, subd. (p)(2).)


With this procedural structure in mind, we reevaluate the legal significance and effect of the parties'
arguments and evidence. (Martinez, supra, 193 Cal.App.4th at p. 192, 122 Cal.Rptr.3d 497.)


II


AVAILABILITY OF RELIEF UNDER THE ACT; STATUTORY INTERPRETATION


As a policy matter, Plaintiff contends he should qualify to sue under the Act as “any buyer”
of “consumer goods” who is “damaged by a [seller's or manufacturer's] failure to comply with
any obligation under this chapter or under an implied or express warranty ....” (§ 1794, subd.
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(a).) He argues, “Excluding an entire class of consumers from benefitting from a consumer
protection statute is an absurd interpretation of the statute. The issue of subsequent purchasers
is not addressed in **267  the statute, nor has it been addressed by the appellate courts.” Thus,
he claims the transferred express warranty, with over two years left on it, automatically qualified
him as a “subsequent purchaser” plaintiff having standing to sue under the Act. (Jensen, supra, 35
Cal.App.4th at p. 126, 41 Cal.Rptr.2d 295.) We examine these arguments in light of the definitions
provided within the Act, interpretive case law, and the rules regarding assignability of choses in
action, including this statutorily based one. 3


3 A chose or thing in action is “a right to recover money or other personal property by a judicial
proceeding,” and it may be transferable. (§§ 953, 954.)


A. Statutory Construction Rules


[1] “The Act ‘is manifestly a remedial measure, intended for the protection of the consumer; it
should be given a construction calculated to bring its benefits into action.’ ” (Murillo v. Fleetwood
Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858 (Murillo ).) In
construing statutes, the courts read their provisions in context, seeking to ascertain the intent
of the Legislature and effectuate the purpose of the law. (Cummins, supra, 36 Cal.4th at p.
487, 30 Cal.Rptr.3d 823, 115 P.3d 98; Martinez, supra, 193 Cal.App.4th 187, 192–193, 122
Cal.Rptr.3d 497.) “ ‘We must look to the statute's words and give them “their usual and ordinary
meaning.” [Citation.] “The statute's plain meaning controls the court's interpretation unless its
words are ambiguous.” [Citations.] “If the statutory language permits more than one reasonable
interpretation, courts may consider other aids, such as the statute's purpose, legislative history, and
*916  public policy.” [Citation.]’ [Citation.] We may not change the scope of a statute ‘by reading
into it language it does not contain or by reading out of it language it does. We may not rewrite
the statute to conform to an assumed intention that does not appear in its language.’ ” (Ibid.)


[2] As described in Cummins, supra, 36 Cal.4th 478 at pages 484 to 486, 30 Cal.Rptr.3d 823, 115
P.3d 98, the purpose of the Act was to address difficulties faced by some consumers in enforcing
express warranties, by the creation of additional remedies, the “ ‘refund-or-replace’ ” provisions
and implied warranties, for cases in which a purchaser's goods cannot be repaired to meet express
warranty standards after a “ ‘reasonable number of attempts.’ ” (§ 1793.2, subd. (d)(1), (2).) 4  The
definitions in the Act serve as a mechanism for identifying those parties entitled to its protections.
(Park City Services, Inc., supra, 144 Cal.App.4th 295, 308–309, 50 Cal.Rptr.3d 373 [Act is not
applicable to a vehicle used for business purposes, if the business has no motor vehicles registered
in California].) 5
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4 A portion of the Act entitled the Tanner Consumer Protection Act (§ 1793.22) was enacted
in 1992 (the Tanner Act), providing additional remedies for consumers who have warranty
problems with new motor vehicles. (Park City Services, Inc. v. Ford Motor Co. (2006) 144
Cal.App.4th 295, 305, 50 Cal.Rptr.3d 373 (Park City Services ).) Since 2000, the Act's
operative definition of “new motor vehicle” has been located in the Tanner Act, section
1793.22, subdivision (e)(2), and the definition also applies more generally to the Act's refund
or replacement remedy in section 1793.2, subdivision (d). In this context, we need not discuss
the Tanner Act portion of the Act separately. Section 1793.22 sets up a presumption about
a “reasonable number of attempts” needed to repair a new vehicle and provides procedures
for dispute resolution if repairs fail.


5 The pro-consumer remedies in the Act are in addition to those available under the
Commercial Code. (§ 1790.3; see Martinez, supra, 193 Cal.App.4th 187, 192–195, 122
Cal.Rptr.3d 497.) Additional remedies are also available under the Unfair Practices Act,
Business and Professions Code section 17000 et seq. (§ 1790.4.)


**268  [3] “The prerequisites for standing to assert statutorily-based causes of action are
determined from the statutory language, as well as the underlying legislative intent and the
purpose of the statute.” (Boorstein v. CBS Interactive, Inc. (2013) 222 Cal.App.4th 456, 466, 165
Cal.Rptr.3d 669; 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, §§ 21–23, pp. 84–88; id. (2015
supp.) pp. 5–6.)


[4] Whether statutory criteria have been met on undisputed facts is a question of law, subject to
de novo review on appeal. (Rudd v. California Casualty Gen. Ins. Co. (1990) 219 Cal.App.3d
948, 951–952, 268 Cal.Rptr. 624; Walker v. Countrywide Home Loans, Inc. (2002) 98 Cal.App.4th
1158, 1169, 121 Cal.Rptr.2d 79; People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th
415, 432, 101 Cal.Rptr.2d 200, 11 P.3d 956.) This would include the statutory predicates for
an award. (See Carver v. Chevron, Inc. (2002) 97 Cal.App.4th 132, 142, 118 Cal.Rptr.2d 569
[distinguishing between *917  issues of law on statutory attorney fee entitlement and discretionary
determinations]; Governing Board v. Mann (1977) 18 Cal.3d 819, 829, 135 Cal.Rptr. 526, 558
P.2d 1 [“ ‘statutory remedies are pursued with full realization that the legislature may abolish the
right to recover at any time.’ ”].)


B. Statutory Definitions


[5]  [6] It is the plaintiff's burden of pleading and proving that the Act applies to his or her claims.
(Park City Services, supra, 144 Cal.App.4th 295, 309, 50 Cal.Rptr.3d 373.) For a plaintiff to
prevail under the Act, a multi-part inquiry is required. (Atkinson, supra, 109 Cal.App.4th 739,
749–751, 135 Cal.Rptr.2d 433.) First, under section 1791, subdivision (a), 6  was the purchase one
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of “consumer goods” at all? Second, under section 1791, subdivision (b), was the purchaser a
“buyer” or “retail buyer,” as an individual “who buys consumer goods from a person engaged
in the business of manufacturing, distributing or selling consumer goods at retail[?] ” (§ 1791,
subd. (b); italics added.) 7  Third, did the plaintiff purchase goods from a statutory “retail seller,”
a person that “engages in the business of selling or leasing consumer goods to retail buyers[?]”
(§ 1791, subd. (l); italics added.) 8


6 For purposes of the Act, both its original definitions of “consumer goods,” in section 1791,
subdivision (a), and the amended “new motor vehicle” definitions in the Tanner Act (§
1793.22) are relevant. As already noted, Plaintiff mainly relies on the generic definition of
“consumer goods” in section 1791, subdivision (a): “[A]ny new product or part thereof that
is used, bought, or leased for use primarily for personal, family, or household purposes,
except for clothing and consumables. ‘Consumer goods’ shall include new and used assistive
devices sold at retail.” We note that if the Legislature had wanted to add used vehicles to
this general definition in section 1791, subdivision (a) (as it did for “new and used assistive
devices sold at retail”), it could have done so. (Also see discussion of § 1795.5 in pt. III.B,
post.)


7 In addition to defining a retail “buyer,” section 1791, subdivision (b) defines the selling
“person” as meaning “any individual, partnership, corporation, limited liability company,
association, or other legal entity that engages in any of these businesses.”


8 Section 1791, subdivision (n) defines “sale” as meaning “either of the following: (1) The
passing of title from the seller to the buyer for a price. (2) A consignment for sale.”


Since the term “retail” appears in section 1791, subdivisions (a), (b) and (l), some further definition
is required. In Atkinson, supra, 109 Cal.App.4th 739, 750, 135 Cal.Rptr.2d 433, the court referred
to Black's Law Dictionary's “retail” entry, “ ‘[t]he **269  sale of goods or commodities to ultimate
consumers, as opposed to the sale for further distribution or processing.’ ” (Black's Law Dictionary
(7th ed. 1999) at p. 1317.) “Furthermore, Merriam–Webster's Collegiate Dictionary (10th ed.
1999) at page 999 defines retail as ‘to sell in small quantities directly to the ultimate consumer.’
” (Atkinson, supra, at p. 750, 135 Cal.Rptr.2d 433 [no updates necessary on these definitions].)
Plaintiff is simply arguing he is an ultimate or end-use consumer, so he must qualify as a “retail”
buyer of a single used truck (as opposed to a wholesale buyer of many trucks). *918  However,
the Act acknowledges there are different ways to be a buyer, of different types of goods, and from
whom. Unless the seller is a retail seller within the meaning of the Act, Plaintiff was not a buyer
under the Act. (Id. at pp. 749–751, 135 Cal.Rptr.2d 433.) And unless new consumer goods were
bought, the Act does not protect a consumer. (§ 1791, subd. (a) [except for used assistive devices];
also see § 1795.5 [limited protections for used goods in a sale in which an express warranty is
given]; pt. III.B, post.)
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Case law under the Act examines its language and applies its definitions, turning to legislative
intent where necessary to choose an interpretation, where the plain language can be interpreted in
more than one way. In Park City Services, supra, 144 Cal.App.4th 295, 306–307, 50 Cal.Rptr.3d
373, the court observed that the Act contains some statutory provisions that are ambiguous,
and that in some of its drafting efforts for the Act, the Legislature “was not necessarily writing
with its sharpest pen.” There, it was deemed appropriate to look to legislative history for further
interpretive guidance. (Ibid.)


An equally important governing principle of statutory construction requires us to read the statutory
provisions in context and in consideration of the entire Act. (Cummins, supra, 36 Cal.4th at p.
487, 30 Cal.Rptr.3d 823, 115 P.3d 98.) Because of the overlapping language in section 1791,
subdivisions (a), (b), and (l), we cannot read the definition of a buyer without also considering the
definition of a seller, and the “consumer goods” sold must also fit into a statutory category, in order
for any coverage by the Act to exist. Since the cases interpreting the Act arise in many different
configurations of goods, buyers, and sellers, their holdings must be analyzed individually.


It is well established that “[l]anguage used in any opinion is of course to be understood in the light
of the facts and the issue then before the court, and an opinion is not authority for a proposition
not therein considered.” (Ginns v. Savage (1964) 61 Cal.2d 520, 524, fn. 2, 39 Cal.Rptr. 377, 393
P.2d 689 (Ginns ).) We accordingly undertake to analyze each set of definitions with attention to
the transactional facts of each case, about the type of goods sold and the identities of the buyer
and seller. (See Mui Ho v. Toyota Motor Corp. (N.D.Cal.2013) 931 F.Supp.2d 987, 992–993 [for
action under the Act, pleading of breach of implied warranty must include when and from whom
plaintiff purchased the vehicle; court would not assume, without facts, that purchase of vehicle
fell within the Act's definitions; e.g., “retail seller.”].)


*919  III


SCOPE OF COVERAGE OF THE ACT; APPLICATION OF RULES


[7] Although the Act should generally be construed in a manner that will bring its benefits
into action (Murillo, supra, 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858), the
courts must initially consider “the structure and language of the existing **270  statutory
provisions.” (Cummins, supra, 36 Cal.4th 478, 493, 30 Cal.Rptr.3d 823, 115 P.3d 98.) “[W]e must
interpret the language of the statute as it has been written, not as it might have been drafted had the
Legislature contemplated and chosen to address, the specific concerns of [other groups].” (Ibid.)
Although these statutory definitions are interdependent, we discuss them separately, to the extent
possible.
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A. “Buyer” Definition, Section 1791, Subdivision (b)


With regard to the “buyer” definition, in Cummins, supra, 36 Cal.4th 478, 493, 30 Cal.Rptr.3d
823, 115 P.3d 98, the court construed the provisions of section 1793.2, subdivision (d)(2) in
context with other sections, and held the Act's special “refund or replace” provisions apply only
to vehicles sold in California, not even to “California buyers who purchased their vehicle in
another state.” (Cummins, supra, at p. 493, 30 Cal.Rptr.3d 823, 115 P.3d 98.) The Act is not all
encompassing for buyer protection.


[8] In Martinez, supra, 193 Cal.App.4th 187, 122 Cal.Rptr.3d 497, a California purchaser from
a dealership, whose new car was repossessed after she became unable to afford additional repairs
during the warranty period, was treated as falling within the Act's definition of a “buyer,” in large
part because the only seller was a dealer that continued to owe her warranty duties under the Act.
The court reasoned, “[N]owhere does the Act provide that the consumer must own or possess the
vehicle at all times in order to avail himself or herself of these remedies. All the Act requires of
the buyer is that the buyer ‘deliver [the] nonconforming goods to the manufacturer's service and
repair facility’ for the purpose of allowing the manufacturer a reasonable number of attempts to
cure the problem. [Citations.] Once this delivery occurs and the manufacturer fails to cure the
problem, the ‘manufacturer shall’ replace the vehicle or reimburse (make restitution to) the buyer.
(§§ 1794, subd. (b); 1793.2, subd. (d)(2).) The Act says nothing about the buyer having to retain the
vehicle after the manufacturer fails to comply with its obligations under its warranty and the Act.
If the Legislature intended to impose such a requirement, it could have easily included language to
that effect. It did not.” (Martinez, supra, at p. 194, 122 Cal.Rptr.3d 497.) As a matter of policy, “
‘Interpretations that would significantly vitiate a manufacturer's incentive to comply with the Act
should be avoided.’ ” (Id. at p. 195, 122 Cal.Rptr.3d 497.)


*920  In Park City Services, supra, 144 Cal.App.4th 295, 306–308, 50 Cal.Rptr.3d 373, the court
interpreted certain amendments to the Tanner Act (§ 1793.22) and the refund or replace provisions
(§ 1793.2, subd. (d)), to identify which parties are entitled to the protection of the Act. Those facts
included a business owner of a vehicle registered elsewhere (Texas). The court noted, “[E]ven
though ‘buyer’ is still defined as an individual purchaser of goods for personal use, it must be
deemed to include some corporate purchasers of new motor vehicles for business use—namely,
those to whom ‘not more than five motor vehicles are registered in this state.’ ” (Park City Services,
supra, at p. 306, 50 Cal.Rptr.3d 373.) The court also applied the definition of “new motor vehicle,”
in section 1793.22, subdivision (e)(2). Its conclusion was that the plaintiff was not entitled to
coverage under the Act, even though the vehicle was “new,” because the business did not have any
vehicles at all that were registered for use in California. (Park City Services, supra, at pp. 308–
309, 50 Cal.Rptr.3d 373.)
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**271  B. “Goods” v. “Vehicle” Definitions: Section 1791, Subdivision (a), etc.


With regard to the basic “goods” definition under section 1791, subdivision (a), the Act has been
amended since its enactment in 1970 to treat motor vehicles somewhat differently from other types
of consumer goods. (Cummins, supra, 36 Cal.4th 478, 491, 30 Cal.Rptr.3d 823, 115 P.3d 98.) In
1982, the Act was amended “to clarify its application to motor vehicles. Among other things, the
following definition of ‘new motor vehicle’ was added” so that the Act applies to: “ ‘[A] new motor
vehicle which is used or bought for use primarily for personal, family, or household purposes....’
” (Park City Services, supra, 144 Cal.App.4th 295, 304, 50 Cal.Rptr.3d 373.)


Since 2000, the operative definition of “new motor vehicle” is found in section 1793.22,
subdivision (e)(2), and its definition of “new motor vehicle” applies to both subdivision (d) of
section 1793.2 (the refund or replacement remedy) and the Tanner Act, section 1793.22. (Park
City Services, supra, 144 Cal.App.4th 295, 305, 50 Cal.Rptr.3d 373.) For each of these statutes,
the Act applies as follows: “[A] ‘new motor vehicle’ means a new motor vehicle that is bought or
used primarily for personal, family, or household purposes. ‘New motor vehicle’ also means a new
motor vehicle with a gross vehicle weight under 10,000 pounds that is bought or used primarily
for business purposes by a person ... to which not more than five motor vehicles are registered in
this state.” (§ 1793.22, subd. (e)(2); see § 1793.2, subd. (d); Park City Services, supra, at p. 306,
50 Cal.Rptr.3d 373.) “New motor vehicle” is further defined as including “a dealer-owned vehicle
and a ‘demonstrator’ or other motor vehicle sold with a manufacturer's new car warranty ....” (§
1793.22, subd. (e)(2); Jensen, supra, 35 Cal.App.4th at p. 123, 41 Cal.Rptr.2d 295.)


*921  The Act treats new motor vehicles somewhat differently from used motor vehicles.
In particular, the Act's definition of consumer goods is qualified by section 1795.5, entitled
“Obligation of distributors or sellers of used goods.” In this section, the Legislature created limited
provisions for an express warranty to be sold and enforced for used goods (or used vehicles):


“Notwithstanding the provisions of subdivision (a) of Section 1791 defining consumer goods
to mean ‘new’ goods, the obligation of a distributor or retail seller of used consumer goods in a
sale in which an express warranty is given shall be the same as that imposed on manufacturers
under this chapter [with some stated exceptions, involving who shall maintain sufficient service
and repair facilities within this state, and the duration of any implied warranties].”


As cursorily noted in Jensen, supra, 35 Cal.App.4th 112, 124, footnote 2, 41 Cal.Rptr.2d 295,
“[d]efective used cars are addressed by a separate section of the Act (§ 1795.5.)” In that case,
the court declined to apply section 1795.5 because the express warranty that was transferred to
Jensen applied against the manufacturer, and the vehicle (a demonstrator) was being defined as



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006959723&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4040_491&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_491 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_304 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_305 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_305 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_306 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010529635&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_306 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_123&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_123 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_124&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_124 





Dagher v. Ford Motor Co., 238 Cal.App.4th 905 (2015)
190 Cal.Rptr.3d 261, 15 Cal. Daily Op. Serv. 7822, 2015 Daily Journal D.A.R. 8249


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 16


new. (Id. at pp. 122, 127–128, 41 Cal.Rptr.2d 295; see Gavaldon v. DaimlerChrysler Corp. (2004)
32 Cal.4th 1246, 1257, 1260, 13 Cal.Rptr.3d 793, 90 P.3d 752 (Gavaldon ) [legislative history
of section 1795.5, applicable to “used consumer goods in a sale in which an express warranty is
given,” shows that service contracts are treated differently in the Act from express warranties, for
used car sales; disapproving Reveles v. Toyota by the Bay (1997) 57 Cal.App.4th 1139, 1158, 67
Cal.Rptr.2d 543 (Reveles ) for its statement that the protections of the Act applied **272  to a
used, “as is” vehicle, the same as if an express warranty had also existed].)


Also as noted in Jensen, supra, 35 Cal.App.4th 112, 125, 41 Cal.Rptr.2d 295, the Vehicle Code
definitions of new and used vehicles are not in conflict with the Act's definitions of “goods.” (§
1791, subd. (a).) As shown by the texts of Vehicle Code sections 430 (“new” vehicle is one in new
condition that has never been sold and operated and registered) and 665 (“used” vehicle is one
that has been sold or previously registered or operated), those definitions address different subject
matters. The Vehicle Code focuses on “regulation of vehicle sales, registration, and operation,”
while the Act provides consumer protection through enforcement of express warranties. (Jensen,
supra, 35 Cal.App.4th 112, 125, 41 Cal.Rptr.2d 295.) 9  All in all, the Act's definitions of buyer
and seller are *922  of greater assistance in this context of a used vehicle sale, where the truck
was not the equivalent of a “new” vehicle, as in Jensen, supra, at page 126, 41 Cal.Rptr.2d 295.


9 Section 1791.2, subdivision (a)(1) defines “express warranty” as relevant here (a formal
transferable new car warranty): “A written statement arising out of a sale to the consumer
of a consumer good pursuant to which the manufacturer, distributor, or retailer undertakes
to preserve or maintain the utility or performance of the consumer good or provide
compensation if there is a failure in utility or performance.” This is not a case described in
section 1791.2, subdivision (a)(2), involving a sample or model with promises that the whole
of the goods conforms to such sample or model.


C. “Seller” Definition, Section 1791, Subdivision (l)


With regard to the Act's “seller” definition, the holding in Jensen, supra, 35 Cal.App.4th 112,
41 Cal.Rptr.2d 295, hinged upon the circumstance that the subject vehicle had been leased to
the plaintiff by the dealer, while it retained a balance on the manufacturer's new motor vehicle
warranty. The dealership's salesman told Jensen that the car had been used as a demonstrator for
the dealership, and she would get the 36,000–mile warranty on top of the 7,000–plus miles already
on it, and she received the warranty booklet. Even though the vehicle had been obtained by the
dealer at an out-of-state auction, with over 7,000 miles on it, the car was ruled to be included within
the Act's definitions of a “new motor vehicle.” The court explained, “Section 1793.22, subdivision
(e)(2), defines a ‘new motor vehicle’ as ‘a new motor vehicle which is used or bought for use
primarily for personal, family, or household purposes,’ ” and it also includes “a ‘ “demonstrator” ’
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or other vehicle sold with a manufacturer's new car warranty,” by the dealer. (Jensen, supra, at pp.
121–122, 41 Cal.Rptr.2d 295.) Jensen was therefore entitled to the protections of the Act because
that more specific definition of the “consumer good” was controlling over the general provisions
of section 1791, subdivision (a). It was likewise crucial to the holding in Jensen that the dealer fit
the section 1791, subdivision (l) definition of a “seller” that “engages in the business of selling or
leasing consumer goods to retail buyers,” thus allowing application of the Act. (Jensen, supra, 35
Cal.App.4th at p. 126, 41 Cal.Rptr.2d 295; italics added.)


In Jensen, the court's focus was mainly on the nature of the vehicle (a demonstrator), and on
the seller (lessor), a dealer. Plaintiff cannot persuasively rely on the statement in Jensen, supra,
35 Cal.App.4th at page 126, 41 Cal.Rptr.2d 295, that the protections of section 1793.22 may
extend to all “cars sold with a balance remaining on the new motor vehicle warranty,” in support
of his claim that coverage for him is required by the Act's remedial purpose. ( **273  Kwan v.
Mercedes–Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371.) In
both Jensen and Kwan, it was a dealer that leased or sold the “new” vehicle at retail to each plaintiff-
purchaser, who was seeking remedies against the dealer-manufacturer. In those cases, there were
no facts involving a private sale, as here, even though a balance remained on each of the previous
owners' transferable new motor vehicle warranty. The plaintiff in our case is not the same kind of
“subsequent purchaser” who bought or leased an essentially “new” vehicle directly from a dealer,
as discussed in Jensen, and he is not entitled to the same coverage by the Act. (Jensen, supra, at
pp. 126–127, 41 Cal.Rptr.2d 295.)


*923  Moreover, in Plaintiff's case, the truck was not sold to him by a used car dealer who
separately issued him, its purchaser, an express warranty pursuant to section 1795.5 (applicable
to “used consumer goods in a sale in which an express warranty is given”). In Jensen, supra, 35
Cal.App.4th at pages 126 to 128, 41 Cal.Rptr.2d 295, the subsequent purchaser had leased from the
dealer, not from a private party. The statements in Jensen about the Act's coverage for subsequent
purchasers of vehicles with a balance remaining on the express warranty, must be read in light of
the facts then before the court, and are limited in that respect. (Ginns, supra, 61 Cal.2d at p. 524,
fn. 2, 39 Cal.Rptr. 377, 393 P.2d 689.)


In Jensen, supra, 35 Cal.App.4th at page 126, 41 Cal.Rptr.2d 295, the court bolstered its finding
of Jensen's coverage by the Act (for her leased demonstrator car), by citing to California Code
of Regulations, title 16, section 3396.1, subdivision (g) and its definition of “consumer”: “any
individual who buys or leases a new motor vehicle from a person (including any entity) engaged in
the business of manufacturing, distributing, selling, or leasing new motor vehicles at retail.... The
term includes any individual to whom the vehicle is transferred during the duration of a written
warranty or under applicable state law to enforce the obligations of the warranty.” (Italics added.)
This regulatory section is found in title 16 (Prof. and Vocational Regs., Div. 33.1), for use in
establishing an arbitration program for the “dispute resolution process” as that term is used in
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sections 1793.22, subdivisions (c) and (d) and 1794, subdivision (e). (Cal.Code Regs., tit. 16, §
3396.1, subd. (c).) We disagree with Plaintiff that this regulation adds to his showing of entitlement
to rights under the Act for him, as a “consumer.” The Act itself more specifically defines “consumer
goods” and buyer and seller. Further, the Act defines “new motor vehicle,” and the regulation itself
refers to buying or leasing a “new motor vehicle from a person (including any entity) engaged in the
business of manufacturing, distributing, selling, or leasing new motor vehicles at retail.” (Cal.Code
Regs., tit. 16, § 3396.1, subd. (g).) In Jensen, the vehicle qualified as new because she acquired
it from the dealer, at retail, under warranty. (Jensen, supra, at pp. 119–120, 41 Cal.Rptr.2d 295.)
Here, however, Plaintiff acquired the used truck from private parties.


[9] Thus, the definition of “consumer” in California Code of Regulations, title 16, section 3396.1,
subdivision (g) must be read not only for its reference to a buyer or transferee, but also in light
of the Act's definitions of the vehicle itself, and the sellers that are transferring the vehicle. (§
1793.22, subd. (e)(2); § 1791, subd. (l).) The nature of the transfer is crucial. Where the seller is a
retail seller engaged in the business of vehicle selling, the Act contemplates coverage. Where the
sellers are private parties who are not routinely engaged in such a “retail” business, the **274  fact
that a plaintiff bought a vehicle with its remaining written warranty rights is not alone dispositive
under the Act.


*924  [10] Further attention to the policy statement in Jensen, supra, 35 Cal.App.4th 112, 121–
122, 41 Cal.Rptr.2d 295, is required here, that “the Legislature has systematically attempted to
address warranty problems unique to motor vehicles, including transferability and mobility. As this
case demonstrates, there is a national wholesale market for previously owned cars, including those
under manufacturers' warranty.” (Ibid.) Although this is a true statement, “we must interpret the
language of the statute as it has been written, not as it might have been drafted had the Legislature
contemplated and chosen to address, the specific concerns of [other consumers].” (Cummins,
supra, 36 Cal.4th 478, 493, 30 Cal.Rptr.3d 823, 115 P.3d 98.) All these cases demonstrate that
entitlement to the new car implied warranty protections of the Act is a fact intensive inquiry that
cannot depend solely on lip service to the overall consumer protection policy of the Act. A plain
language reading of the relevant sections of the Act does not support Plaintiff's interpretation of
them, that he is a retail buyer from a retail seller, of a new consumer good.


We next address the closely related issue of a plaintiff's standing to seek remedies under the
Act, and whether it is assignable through a chose in action. As will be shown, statutory standing
requirements under the Act are distinguishable in nature from a contractual transfer of an express
warranty.


IV
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ASSIGNMENT OF CHOSE IN ACTION; LIMITED SCOPE OF COVERAGE OF ACT


Interpretation of these provisions in the Act is subject to enough doubt that we will proceed to
the final step in statutory construction: applying “reason, practicality, and common sense to the
language in question.” (Jensen, supra, 35 Cal.App.4th 112, 126, 41 Cal.Rptr.2d 295.) To the
extent legislative history is any guide, the court in Atkinson, supra, 109 Cal.App.4th 739, 135
Cal.Rptr.2d 433, noted that one of the sponsors of the Act wrote to the Governor that “ ‘the bill
deals only with the retail sale of “consumer goods,” a term which is rather narrowly defined. Non-
retail sales of consumer goods, retail sales of non-consumer goods, and all non-retail commercial
transactions will continue to be regulated by the Commercial Code and would not be affected by
[the Act].’ (Sen. Song, sponsor of Sen. Bill No. 272 (1970 Reg. Sess.), letter to Governor, Aug.
24, 1970.)” (Atkinson, supra, at p. 751, 135 Cal.Rptr.2d 433.) Among the above stated choices,
a private party used vehicle sale would seem to be most like a “non-retail” transaction otherwise
regulated by Commercial Code's section 2313 (express warranty). 10


10 The terms of Commercial Code section 2313 state in relevant part: “(1) Express warranties
by the seller are created as follows: [¶] (a) Any affirmation of fact or promise made by the
seller to the buyer which relates to the goods and becomes part of the basis of the bargain
creates an express warranty that the goods shall conform to the affirmation or promise. [¶]
(b) Any description of the goods which is made part of the basis of the bargain creates an
express warranty that the goods shall conform to the description.”


*925  [11] Plaintiff asserts that the Act's statutory remedies were transferred to him along with
the express warranty rights, stemming from the legal “obligation” Ford owed to him, within the
meaning of section 954 (“A thing in action, arising out of the violation of a right of **275  property,
or out of an obligation, may be transferred by the owner”; italics added). It is unclear if he views
the original buyers' standing to assert statutory rights, under the Act, as some kind of covenant
within the express warranty contract that was also intended to be transferred or assigned to him.


A cause of action for breach of contract is an assignable right. (1 Witkin, Summary of Cal. Law
(10th ed. 2005) Contracts, § 720, p. 805.) The rules regarding transfers of a right to pursue a
particular cause of action were summarized, in a different factual context, in Essex Ins. Co. v.
Five Star Dye House, Inc. (2006) 38 Cal.4th 1252, 1259, 45 Cal.Rptr.3d 362, 137 P.3d 192 (Essex
Ins. Co.) [holding an insured's assignment of a cause of action against an insurance company for
tortious breach of the covenant of good faith and fair dealing could support recovery of attorney
fees as damages]. There, the Supreme Court relied on Reichert v. General Ins. Co. (1968) 68 Cal.2d
822, 69 Cal.Rptr. 321, 442 P.2d 377 (Reichert ), for these general propositions, “ ‘ “that the only
causes or rights of action which are not transferable or assignable in any sense are those which are
founded upon wrongs of a purely personal nature, such as slander, assault and battery, negligent



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_126&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_126 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0003484&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0003484&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0004041&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4041_751&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_751 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2313&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2313&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289835194&pubNum=0155622&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289835194&pubNum=0155622&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498654&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4040_1259&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1259 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498654&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&fi=co_pp_sp_4040_1259&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1259 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498654&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009498654&pubNum=0004040&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968129368&pubNum=0000661&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968129368&pubNum=0000661&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968129368&pubNum=0000231&originatingDoc=I1ddbba702caa11e580f3d2d5f43c7970&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Dagher v. Ford Motor Co., 238 Cal.App.4th 905 (2015)
190 Cal.Rptr.3d 261, 15 Cal. Daily Op. Serv. 7822, 2015 Daily Journal D.A.R. 8249


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 20


personal injuries ..., malicious prosecution, and others of like nature. All other demands, claims
and rights of action whatever are generally held to be transferable.” ’ ” (Id. at p. 834, 69 Cal.Rptr.
321, 442 P.2d 377; §§ 953, 954.)


Under Code of Civil Procedure section 367, “[e]very action must be prosecuted in the name of
the real party in interest.” An assignee of an assignable chose in action has taken legal title and
“may sue in his or her own name.” (4 Witkin, Cal. Procedure, supra, Pleading, § 127, pp. 195–196
[equitable doctrine underlies the real party in interest statute; the person having the right should
be entitled to the remedy]; id. at § 120, p. 186.) Any assignment “merely transfers the interest
of the assignor. The assignee ‘stands in the shoes’ of the assignor, taking his or her rights and
remedies, subject to any defenses that the obligor has against the assignor prior to notice of the
assignment.” (1 Witkin, Summary of Cal. Law, supra, Contracts, § 735, p. 819; Code Civ. Proc.,
§ 368.)


[12] These principles recognize that some restrictions exist on a plaintiff's attempt to assign away
rights to recover certain types of damages (e.g., *926  in an insurance bad faith action; Essex
Ins. Co., supra, 38 Cal.4th at p. 1260, 45 Cal.Rptr.3d 362, 137 P.3d 192). In such a case, any
potential rights to recover damages for emotional distress or punitive damages are not assignable
(because they are “ ‘ “ ‘founded upon wrongs of a purely personal nature’ ” ’ ”). (Id. at p. 1263,
45 Cal.Rptr.3d 362, 137 P.3d 192, citing Reichert, supra, 68 Cal.2d at p. 834, 69 Cal.Rptr. 321,
442 P.2d 377.) However, the remainder of any such cause of action would remain assignable, if it
were seeking other relief or remedies that are transferable. (Murphy v. Allstate Ins. Co. (1976) 17
Cal.3d 937, 942, 132 Cal.Rptr. 424, 553 P.2d 584; Essex Ins. Co., supra, at p. 1263, 45 Cal.Rptr.3d
362, 137 P.3d 192.)


[13] Even though assignability of a claim is the rule, highly personalized rights of recovery are
not assignable. (Reichert, supra, 68 Cal.2d 822, 834, 69 Cal.Rptr. 321, 442 P.2d 377; § 954.)
Likewise, the Act specifies in great detail those types of buyers and sellers who are subject to its
provisions, and only those buyers and sellers can properly assert its protections. Again, Plaintiff
cannot properly rely on certain portions of **276  California Code of Regulations, title 16, section
3396.1, subdivision (g), to define himself as a “consumer” for purposes of the Act (as italicized
below). That regulation says a consumer is “any individual who buys or leases a new motor vehicle
from a person (including any entity) engaged in the business of manufacturing, distributing, selling,
or leasing new motor vehicles at retail.... The term includes any individual to whom the vehicle
is transferred during the duration of a written warranty or under applicable state law to enforce
the obligations of the warranty.” (Cal.Code Regs., tit. 16, § 3396.1, subd. (g); italics added.) As
a transferee, Plaintiff is still subject to the barrier that he purchased the used vehicle from private
parties, even though its written warranty had not yet expired. Such a transfer of a written warranty
did not effectively also transfer the original buyers' right to sue under the Act, because the Act
defines standing to obtain the additional protections that it provides in a different manner, by
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restricting the types of sellers and goods, as well as buyers, that qualify for its protection. (See
Martinez, supra, 193 Cal.App.4th at pp. 192–195, 122 Cal.Rptr.3d 497.)


Specifically, the Act “ ‘regulates warranty terms, imposes service and repair obligations on
manufacturers, distributors, and retailers who make express warranties, requires disclosure of
specified information in express warranties, and broadens a buyer's remedies to include costs,
attorney's fees, and civil penalties. [Citations.] It supplements, rather than supersedes, the
provisions of the California Uniform Commercial Code.’ ” (Park City Services, supra, 144
Cal.App.4th 295, 301–302, 50 Cal.Rptr.3d 373.) Since the Act creates more and different statutory
rights (e.g., implied warranties) than the express warranty contractual transfer could have conferred
on Plaintiff, he would have to individually qualify under the Act's definitions of buyer and seller
and consumer goods, to assert those additional enforcement remedies. (See Cummins, supra, 36
Cal.4th at p. 484, 30 Cal.Rptr.3d 823, 115 P.3d 98.)


*927  “We may not change the scope of a statute ‘by reading into it language it does not contain
or by reading out of it language it does. We may not rewrite the statute to conform to an assumed
intention that does not appear in its language.’ ” (Martinez, supra, 193 Cal.App.4th 187, 193, 122
Cal.Rptr.3d 497; Cummins, supra, 36 Cal.4th 478, 487, 30 Cal.Rptr.3d 823, 115 P.3d 98.) Whatever
statutory rights the private party sellers of the vehicle originally had under the Act, because they
purchased it from a dealer, the Act does not provide that their statutory rights, or standing to pursue
those rights, were somehow transferred to Plaintiff when the vehicle was privately sold to him,
even when the express warranty protections were transferred. (Martinez, supra, at pp. 192–195,
122 Cal.Rptr.3d 497 [ownership is not dispositive under the Act; a buyer from a dealer does not
have to retain possession and ownership of the vehicle after the manufacturer fails to comply with
its obligations under its warranty and the Act, to retain remedies under the Act].)


V


AMENDMENT ISSUES


It was not disputed that Plaintiff previously obtained warranty repairs under the remaining period
of the express warranty that was issued to the original purchasers and transferred to him. Strict
adherence to privity rules for express warranty causes of action has not been required in the
products liability context. (See Seely v. White Motor Co. (1965) 63 Cal.2d 9, 14, 45 Cal.Rptr. 17,
403 P.2d 145 [“Since there was an express warranty to plaintiff in the **277  purchase order,
no privity of contract was required.”]; Hauter v. Zogarts (1975) 14 Cal.3d 104, 115, fn. 8, 120
Cal.Rptr. 681, 534 P.2d 377 [“The fact that [plaintiff] is not in privity with defendants does not
bar recovery. Privity is not required for an action based upon an express warranty.”]; Cardinal
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Health 301, Inc. v. Tyco Electronics Corp. (2008) 169 Cal.App.4th 116, 143–144, 87 Cal.Rptr.3d
5 [no privity requirement for liability on an express warranty “because it is deemed fair to impose
responsibility on one who makes affirmative claims as to the merits of the product, upon which
the remote consumer presumably relies.”].)


Plaintiff nevertheless contends that the grant of summary judgment in his case deprived him, as a
purchaser of a used vehicle from private sellers, of any meaningful remedy for enforcement of this
express warranty. He candidly told the trial court that the benefits of a cause of action under the Act
were superior to an ordinary express warranty claim, or to one brought under Magnuson–Moss,
because the Act would potentially make available attorney fees and civil penalties, in addition
to other relief. (Kanter v. Warner–Lambert Co. (2002) 99 Cal.App.4th 780, 798, 122 Cal.Rptr.2d
72 [state law applies in written breach of warranty claims under Magnuson–Moss].) Further,
there *928  might be a danger that Ford would remove his case to federal court, which could
disadvantage him with respect to attorney fees, costs and other availability of relief.


[14] Ford mainly opposed the motion for amendment on grounds of Plaintiff's delay in presenting
it. (E.g., Record v. Reason (1999) 73 Cal.App.4th 472, 486, 86 Cal.Rptr.2d 547; Yee v. Mobilehome
Park Rental Review Bd. (1998) 62 Cal.App.4th 1409, 1428–1429, 73 Cal.Rptr.2d 227.) However,
Ford's respondent's brief admits, “Used car owners that obtain their vehicles via private sales
and who comply with the warranty terms may seek to enforce the express warranty against the
manufacturer by bringing an action under the Commercial Code based on breach of express
warranty. Such an action does not require that the plaintiff purchase the vehicle from a retail
seller.” Ford is correct that the Act was meant to supplement, not supersede, the provisions of
the Commercial Code. (§ 1790.3; Park City Services, supra, 144 Cal.App.4th 295, 301–302, 50
Cal.Rptr.3d 373.)


[15] An express warranty “is a contractual promise from the seller that the goods conform to the
promise. If they do not, the buyer is entitled to recover the difference between the value of the
goods accepted by the buyer and the value of the goods had they been as warranted.” (Daugherty v.
American Honda Motor Co., Inc. (2006) 144 Cal.App.4th 824, 830, 51 Cal.Rptr.3d 118 (Daugherty
).) In that case, the court held the plaintiff could not properly plead a state cause of action for breach
of express warranty, which had expired, and without such a viable state claim, the Magnuson–Moss
claim likewise failed. (Daugherty, supra, at pp. 832–833, 51 Cal.Rptr.3d 118.) The court explained,
“Magnuson–Moss ‘calls for the application of state written and implied warranty law, not the
creation of additional federal law,’ except in specific instances in which it expressly prescribes
a regulating rule.” (Daugherty, supra, at pp. 832–833, 51 Cal.Rptr.3d 118.) Accordingly, that
plaintiff's “failure to state a warranty claim under state law necessarily constituted a failure to state
a claim under Magnuson–Moss.” (Daugherty, supra, at p. 833, 51 Cal.Rptr.3d 118.)
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[16] In our case, both Plaintiff and Ford acknowledge that some express warranty claims are
viable in this action, whether under the Commercial Code or **278  Magnuson–Moss. During
the unexpired transferred warranty period, Plaintiff sought repairs for apparent defects, unlike in
Daugherty, supra, 144 Cal.App.4th at pages 832 to 833, 51 Cal.Rptr.3d 118 (where the warranty
period had expired when claims were made). Ford makes no argument that the definitions in
Magnuson–Moss, for the terms consumer product, consumer, or “supplier,” would preclude any
further action by Plaintiff. 11  Plaintiff expressed some *929  doubts to the trial court about the
cost effectiveness of that form of action, however, in view of the limited available remedies.


11 Magnuson–Moss (15 U.S.C. § 2301) provides these relevant definitions: “(1) The term
‘consumer product’ means any tangible personal property which is distributed in commerce
and which is normally used for personal, family, or household purposes.... [¶] ... [¶] (3)
The term ‘consumer’ means a buyer (other than for purposes of resale) of any consumer
product, any person to whom such product is transferred during the duration of an implied
or written warranty (or service contract) applicable to the product, and any other person who
is entitled by the terms of such warranty (or service contract) or under applicable State law
to enforce against the warrantor (or service contractor) the obligations of the warranty (or
service contract). [¶] (4) The term ‘supplier’ means any person engaged in the business of
making a consumer product directly or indirectly available to consumers.”


In any event, Ford made no showing of how it was meaningfully prejudiced by the delayed
timing of the motion to amend the complaint. The trial court denied the motion to amend, without
prejudice. Plaintiff admittedly has some viable cause of action under Magnuson–Moss, and this
record supports a conclusion that the trial court abused its discretion in denying the motion to
amend the current complaint. We will reverse the judgment and direct the trial court to permit a
new motion to amend that reflects the unavailability of remedies under the Act, consistent with the
views expressed in this opinion, but that may seek to set forth express warranty and Magnuson–
Moss claims.


DISPOSITION


The judgment is reversed with directions to allow further proceedings on any appropriate
amendment of the complaint, which shall not include a cause of action under the Song–Beverly
Consumer Warranty Act, although amendment may be sought on other grounds. Each party shall
bear its own costs of appeal.


WE CONCUR:
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46 Cal.2d 715, 299 P.2d 257, 110 U.S.P.Q. 433
Supreme Court of California


VICTOR DESNY, Appellant,
v.


BILLY WILDER et al., Respondents.


L. A. No. 23892.
June 28, 1956.


HEADNOTES


(1)
Judgments § 8a(5)--Summary Judgments--Issues Precluding Judgment.
The issue to be determined by the trial court in ruling on a motion for summary judgment is whether
or not the party opposing the motion has presented any facts which give rise to a triable issue or
defense, and not to pass on or determine the true facts in the case.


See Cal.Jur.2d, Judgments, § 38 et seq.


(2)
Judgments § 8a(9)--Summary Judgments--Opposing Affidavits.
The facts alleged in affidavits of the party against whom a motion for summary judgment is made
must be accepted as true, and to be sufficient such affidavits need not necessarily be composed
wholly of strictly evidentiary facts.


(3)
Judgments § 8a(8)--Summary Judgments--Affidavits.
A summary judgment is proper only if affidavits in support of the moving party would be sufficient
to sustain a judgment in his favor, and his *716  opponent does not by affidavit or affidavits show
such facts as may be deemed by the judge hearing the motion sufficient to present a triable issue
of fact.


(4)
Appeal § 868--Briefs.
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A reviewing court is not bound to accept concessions of parties as establishing the law applicable
to a case.


(5)
Literary Property--Contracts--Consideration.
The act of disclosing an unprotectible idea, if that act is in fact the bargained-for exchange for a
promise, may be consideration to support the promise.


(6)
Contracts § 12--Consent.
One party cannot, by unilateral words or deeds, thrust on another a contractual relationship unless
the latter has, by his own words or deeds, consented thereto.


(7)
Literary Property--Contracts.
An idea which before conveyance has sufficient value to constitute consideration for a promise to
pay its reasonable value does not necessarily and ipso facto on disclosure become devoid of value,
so that as a matter of law it cannot support a promise then made to pay its reasonable value.


(8)
Literary Property--Subject Matter--Ideas.
Generally speaking, ideas are as free as the air and as speech and the senses, but there can be
circumstances when neither air nor ideas may be acquired without cost.


(9)
Literary Property--Subject Matter--Ideas.
Ideas are not freely usable by the entertainment media until the latter are made aware of them.


(10)
Literary Property--Subject Matter--Ideas.
An idea is usually not regarded as property, because all sentient beings may conceive and evolve
ideas throughout the gamut of their powers of cerebration and because our concept of property
implies something which may be owned and possessed to the exclusion of all other persons.


See Am.Jur., Literary Property and Copyright, § 5.
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(11)
Property § 1--Constituent Elements.
An essential element of individual property is the legal right to exclude others from enjoying it; if
the property is private the right of exclusion may be absolute, but if the property is affected with
a public interest the right of exclusion is qualified.


(12)
Literary Property--Subject Matter--Ideas.
The fact that a product of the mind has cost its producer money and labor, and has a value for
which others are willing to pay, is not sufficient to ensure to its producer the right to exclude others
from enjoying it.


(13)
Literary Property--Subject Matter--Ideas.
The doctrine that an author has a property right in his ideas and is entitled to demand for *717
them the same protection which the law accords to the proprietor of personal property generally
finds no recognition in the common law or in the statutes.


(14)
Literary Property--Subject Matter--Ideas.
California does not accord individual property type protection to abstract ideas.


(15)
Literary Property--Subject Matter--Ideas.
There may be literary property in a particular combination of ideas (and this must presuppose an
expression thereof) or in the form in which ideas are embodied, but there can be none in the ideas.


(16)
Literary Property--Subject Matter--Ideas.
Neither common law nor statutory copyright extends protection to an idea as such; only in the
“expression” of a copyrighted work does any monopoly inhere.


(17)
Literary Property--Subject Matter--Ideas.
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The policy that precludes protection of an abstract idea by copyright does not prevent its protection
by contract.


(18)
Literary Property--Contracts.
The person who can and does convey a valuable idea to a producer who commercially solicits the
service or who voluntarily accepts it knowing that it is tendered for a price should be entitled to
recover on contract either express or implied.


(19)
Actions § 19--Remedy for Wrong.
The law is dedicated to the proposition that for every wrong there is a remedy (Civ. Code, § 3523),
and for the sake of protecting one party it must not close the forum to the other; it will hear both
and seek to judge the cause by standards fair to both.


(20)
Contracts § 3--Elements.
The elements requisite for an informal contract are identical whether they are expressly stated
or implied in fact; a contract implied in fact requires a meeting of the minds just as much as an
express contract, the difference between the two being largely in the character of the evidence by
which they are established.


See Cal.Jur.2d, Contracts, § 4 et seq.; Am. Jur., Contracts, § 4 et seq.


(21)
Contracts § 4--Express and Implied Contracts.
Contracts are either made in fact or the obligation is implied by law.


(22)
Contracts § 4--Express and Implied Contracts.
If made in fact, contracts may be established by direct evidence or they may be inferred from
circumstantial evidence, and in either case they appear to be express contracts; otherwise they, or
the presumed contractual obligation, must be implied by law.


(23)
Contracts § 4--Express and Implied Contracts.
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A so-called “implied-in-fact” contract may be found although there has been no meeting of the
minds. *718


(24)
Evidence § 327--Extrinsic Evidence.
An express contract may be found where there has been no meeting of the minds as where, under
the parol evidence rule, the law accepts objective evidence of a written contract as constituting the
contract and, subject to certain exceptions, precludes oral evidence to show that the minds of the
parties did not meet in the writing.


(25)
Literary Property--Contracts.
Conveyance of an idea can constitute valuable consideration and can be bargained for before it
is disclosed to the proposed purchaser, but once it is conveyed, i. e., disclosed to him and he has
grasped it, it is henceforth his own and he may work with it and use it as he sees fit.


(26)
Literary Property--Contracts.
In the field of entertainment the producer may properly and validly agree that he will pay for the
service of conveying to him ideas which are valuable and which he can put to valuable use.


(27)
Literary Property--Contracts.
Where an idea has been conveyed with expectation by the purveyor that compensation will be paid
if the idea is used, the producer who has been the beneficiary of the conveyance of such idea, and
who finds it valuable and is profiting by it, may then for the first time, although he is not at that
time under any legal obligation to do so, promise to pay a reasonable compensation for such idea-
that is, for the past service of furnishing it to him-and thus create a valid obligation.


(28)
Contracts § 95--Consideration--Past Services.
The moral obligation arising from a benefit of a material or pecuniary kind conferred on a promisor
by past services, rendered in the expectation that they were to be paid for-or, at least, if rendered
on the assumption by the person rendering them, though mistaken, that they would create a real
liability-and, otherwise, in circumstances creating a moral obligation on the promisor's part to pay
for the same, will support an executory promise to do so although there was, previous to such
promise, no legal liability or promise, perfect or imperfect.
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(29)
Literary Property--Contracts.
Assuming legality of consideration, the idea purveyor cannot prevail in an action to recover
compensation for an abstract idea unless before or after disclosure he has obtained an express
promise to pay, or the circumstances preceding and attending disclosure, together with the conduct
of the offeree acting with knowledge of the circumstances, show a promise of the type usually
referred to as “implied” or “implied-in-fact.”


(30)
Literary Property--Contracts.
If the idea purveyor has clearly conditioned his offer to convey the idea on an obligation to pay
for it if it is used by the offeree and the offeree, knowing the condition before he knows the idea,
voluntarily accepts its disclosure *719  (necessarily on the specified basis) and finds it valuable
and uses it, the law will either apply the objective test and hold that the parties have made an
express (sometimes called implied-in-fact) contract, or under those circumstances the law itself,
to prevent fraud or unjust enrichment, will imply a promise to compensate.


(31)
Literary Property--Contracts.
An inferred or implied promise to compensate for an idea conveyed to a producer must be based
on circumstances which were known to the producer at and preceding the time of disclosure of
the idea to him and he must voluntarily accept the disclosure, knowing the conditions on which
it is tendered.


(32)
Literary Property--Contracts.
Civ. Code, § 1584, declaring that “acceptance of the consideration offered with a proposal, is an
acceptance of the proposal,” has no application to conveyance of an idea unless the offeree has an
opportunity to reject the consideration-the proffered conveyance of the idea-before it is conveyed;
unless the offeree has opportunity to reject he cannot be said to accept.


(33)
Literary Property--Contracts.
The law will not, from demands stated subsequent to the unconditional disclosure of an abstract
idea, imply a promise to pay for the idea, for its use, or for its previous disclosure.


(34)







Desny v. Wilder, 46 Cal.2d 715 (1956)
299 P.2d 257, 110 U.S.P.Q. 433


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


Literary Property--Contracts.
The law will not imply a promise to pay for an idea from the mere facts that the idea has been
conveyed, is valuable, and has been used for profit, though the conveyance has been made with
the hope or expectation that some obligation will ensue.


(35)
Literary Property--Contracts.
In an action to recover the reasonable value of plaintiff's story for a motion picture by defendants,
a contract to pay for conveyance of an abstract photoplay idea could not be inferred from plaintiff's
disclosure of his basic idea to the producer's secretary in a telephone conversation with her, though
the mere fact that the idea had been disclosed would not preclude the finding of an implied
(inferred in fact) contract to pay for a synopsis embodying, implementing and adapting the idea
for photoplay production.


(36)
Literary Property--Definition.
“Literary property” is a general term which is used either to describe the interest of an author (or
those who claim under him) in his works (whether before or after publication or before or after
copyright has been secured) or to denote the corporeal property in which an intellectual production
is embodied.


(37)
Literary Property--Law Protecting.
Literary property in an intellectual production is afforded protection by the common law, by federal
statute pursuant to constitutional authorization (U.S. Const., art. I, § 8), and by state law (Cal. Civ.
Code, § 980). *720


(38)
Literary Property--Distinctions.
The basic distinction between the rights in and to literary productions as they may exist at common
law and as they are granted by statutory copyright is that the common law protects only a property
right while the copyright statute grants a limited monopolistic privilege.


(39)
Literary Property--Source of Claim.
Where plaintiff has no statutory copyright to a literary composition, his claim for compensation
for use of such composition must rest in a common-law property right or in contract.
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(40)
Literary Property--Remedies.
If plaintiff has a literary composition it may be the subject of a property right and its use by
defendants in a photoplay, if established, could entitle him to remedies which would be unavailable
if he had only an idea to be appropriated or to be the subject of contract.


(41)
Literary Property--Creation.
Literary property which is protectible may be created out of unprotectible material, such as
historical events.


(42)
Literary Property--Originality and Novelty.
A literary composition does not depend on novelty of plot or theme for the status of “property”; it
may be original, at least in a subjective sense, without being novel.


(43)
Literary Property--Originality.
To be original a literary composition must be a creation or construction of the author, not a mere
copy of another's work, though the author must almost inevitably work from old materials, from
known themes or plots or historical events.


(44)
Literary Property--Creation.
Creation, in its technical sense, is not essential to vest one with ownership of rights in intellectual
property, since a compiler who merely gathers and arranges, in some concrete form, materials
which are open and accessible to all who have the mind to work with like diligence, is as much
the owner of the result of his labors as if his work were a creation rather than a construction.


(45)
Literary Property--Originality.
While the finished work of an author probably will not be novel because it deals only with the
public domain or public commons facts, the finished composition may be the original product of
the researcher who compiles or constructs it; he gives it genesis, and genesis in this sense requires
only origin of the composition, not of the theme.
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(46)
Literary Property--Contract.
A literary composition may possess value in someone's estimation and be the subject of contract.


(47)
Literary Property--Right to Use Story or Synopsis.
A motion picture producer and a distributor of films have a right to have their own employees
conduct a research into an historical event in the public domain and prepare a story based on
those facts and to translate it into a script for a photoplay, but they have no *721  right, except
by purchase on the terms offered by an independent researcher, to acquire and use the synopsis
of the story prepared by him.


(48)
Literary Property--Obligation to Pay for Composition or Idea.
A producer to whom a literary composition or idea is offered for sale for its reasonable value if
used may not state that he will not agree to purchase the proffered literary composition or idea
until he knows what the composition or idea is and then, when it is submitted to him on those
terms, consider it and say, in words or by his acts, “Yes, it is indeed valuable and I shall use it but
I will not pay you for it because now I have it.”


(49)
Literary Property--Protectibility.
In an action to recover the reasonable value of plaintiff's story for a photoplay by defendants, it
is not essential to recovery that such story or synopsis thereof possess the elements of copyright
protectibility if the fact of consensual contract be found.


(50)
Literary Property--Right to Compensation.
In an action to recover the reasonable value of plaintiff's story for a photoplay by defendants, the
mere fact that at the time of plaintiff's first telephone call to the producer's office he described the
central idea of the story to the secretary in response to her insistence that he explain the purpose
of his call would not as a matter of law deprive plaintiff of the right to payment for the story as
discussed by him and the secretary when he again spoke with her two days later and at her request
read his synopsis to her, for her to take down in shorthand for defendants' consideration, since the
two conversations were parts of a single transaction and must be construed as such.


(51)
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Agency § 194--Relation Between Principal and Third Person--Imputation of Agent's Knowledge.
If a secretary has authority to receive and transmit messages to her employer-such as messages
offering to sell a story embodying a writer's idea for a photoplay-and to take down in shorthand
for transmission to her employer the script of a synopsis, she also necessarily has authority to
receive and transmit the conditions and terms of the offer, and her knowledge of those terms and
conditions is the knowledge of her employer.


(52)
Judgments § 8a(11)--Summary Judgments--Appeal.
On appeal from a summary judgment for defendants in an action to recover the reasonable value
of plaintiff's story for a photoplay by defendants, a comparison between plaintiff's synopsis of
the story and defendants' production revealed sufficient similarity both in respect to the historical
data and the fictional material originated by plaintiff as to indicate that a factual issue, rather than
one of law, was presented as to whether defendants used plaintiff's synopsis or developed their
production independently thereof. *722


(53)
Literary Property--Inferences.
In an action to recover the reasonable value of plaintiff's story for a photoplay by defendants, where
plaintiff's story was taken from the public domain and both his story and that of defendants were
in principal substance historically accurate, the mere facts that plaintiff submitted and offered to
sell to defendants a synopsis containing public domain material and that thereafter they used the
same public domain material will not support an inference that defendants promised to pay for
either the synopsis or for the idea of using the public domain material.


(54)
Literary Property--Rights of Parties.
Plaintiff can have no property right in the public domain facts concerning an historical person or in
the abstract idea of making a photoplay dramatizing those facts, but the fact that he used the public
domain material in constructing his story and synopsis would afford no justification for defendants
to appropriate plaintiff's composition and use it in the production of a photoplay, including the
writing of a scenario for it, without compensating plaintiff for the value of his story, and the
further fact that the basic idea for the photoplay had been conveyed to defendants before they saw
plaintiff's synopsis would not preclude the finding of an implied (inferred-in-fact) contract to pay
for the manuscript, including its implemented idea, if they used such manuscript.


(55)
Pleading § 273--Variance--Immaterial Variance.
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In an action to recover the reasonable value of plaintiff's story for a photoplay by defendants,
the variance between plaintiff's pleading alleging submission of the entire story to defendants
and proof showing submission of only a synopsis did not mislead defendants, it appearing that
they, when making their motion for summary judgment, relied on plaintiff's testimony that he had
submitted his synopsis to them rather than the entire story, and such variance did not constitute
a complete failure of proof of the general scope and meaning of plaintiff's claim, but merely a
showing that his story was submitted in shorter form than alleged in the complaint.


(56)
Pleading § 175(1)--Amendment.
Great liberality is indulged in matters of amendment to the end that lawsuits may be determined
on their merits.


(57)
Literary Property--Pleading--Amendment.
In an action to recover the reasonable value of plaintiff's story for a photoplay by defendants, a
proposed amendment of the complaint to show that a synopsis rather than the entire story had been
submitted to defendants would not give rise to a wholly distinct legal obligation against defendants,
but would only make the pleading conform to plaintiff's testimony as to the manner in which his
story was submitted, and the amendment should have been allowed. *723


(58)
Appeal § 62--Decisions Appealable.
An order denying plaintiff's motion to set aside a summary judgment and to permit him to file an
amendment to his amended complaint is not appealable.


SUMMARY


APPEAL from a judgment of the Superior Court of Los Angeles County and from an order denying
motion to set aside the judgment. Stanley Mosk, Judge. Judgment affirmed in part and reversed
in part; appeal from order dismissed.


Action to recover the reasonable value of plaintiff's story used in a photoplay by defendants.
Summary judgment for defendants reversed with directions as to one count of the complaint;
affirmed as to other counts.


COUNSEL
Milo V. Olson and Frank DeMarco, Jr., for Appellant.
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Pacht, Ross, Warne & Bernhard, Isaac Pacht and Gordon Stulberg as Amici Curiae on behalf of
Appellant.
O'Melveny & Myers, W. B. Carman, William W. Alsup, Everett B. Clary, Philip F. Westbrook, Jr.,
Louis W. Myers, Sidney Justin and Melville B. Nimmer for Respondents.
Loeb & Loeb, Mitchell, Silberberg & Knupp, Cruikshank, Jones & Gershon, Herman F. Selvin
and Harry L. Gershon as Amici Curiae on behalf of Respondents.


SCHAUER, J.


Plaintiff appeals from a summary judgment rendered against him in this action to recover
the reasonable value of a literary composition, or of an idea for a photoplay, a synopsis of
which composition, embodying the idea, he asserts he submitted to defendants for sale, and
which synopsis and idea, plaintiff alleges, were accepted and used by defendants in producing a
photoplay.


The case as presented to us is perplexed by manifold problems, some of which appear only upon a
composite view of the pleadings, the evidence, and the briefs on appeal. Among the questions are
these: Is the plaintiff seeking to recover for (a) the conveyance 1  of an abstract idea or (b) the sale
*724  of a literary property? Or (c) is he clutching at both theories? (d) Does plaintiff's evidence
tend to show an express or implied contract or (e) facts from which the law might impose a so-
called quasi-contractual obligation, as to either the idea or the synopsis? The ultimate question is
(f), Does the record permit the conclusion that there is no triable issue of material fact pertinent
to any tenable theory available to plaintiff?


1 Lest there be some who would question use of the word “conveyance” in this connotation,
it is noted that no less an authority than Coleridge speaks of “words that convey feelings,
and words that flash images.” For general use in this opinion the term “conveyance” seems
slightly more accurate than the word “disclosure.”


To answer the above listed questions with any substantial degree of confidence requires statement
of the factual substance of the record, explanation of the nature of the judgment appealed from
and the rules governing our consideration of it, together also with some discussion of the law of
ideas, the law of literary property, and the law of contracts as it relates to transactions concerning
ideas and literary property, with definitive recognition of the somewhat differing situations to
which, as descriptive of the “contract” or obligation, some authorities apply the terms “express,”
“inferred,” “implied in fact,” “implied-in-law” or “quasi- contractual,” and the significance of
the subjective and objective tests in determining contractual existence under the several possibly
pertinent theories.


After threading the maze, we have concluded, for reasons hereinafter stated, that the summary
judgment in favor of defendants was erroneously granted and should be reversed.
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The Pleadings. The complaint 2  alleges (Count I) that “Plaintiff conceived, originated and
completed a certain untitled literary and dramatic composition (hereinafter called 'Plaintiff's
Property') based upon the life of Floyd Collins. Plaintiff has, at all times ... been, and now
is, the sole ... owner of Plaintiff's Property, ... Plaintiff submitted Plaintiff's Property to the
Defendants ... In making said submission, Plaintiff stated ... that it was made for the purpose of sale
of Plaintiff's Property to Defendants to be used ... only if Defendants paid to Plaintiff the reasonable
value thereof. Defendants accepted submission of Plaintiff's Property ... [Shortly after accepting
submission of plaintiff's property defendants] commenced the preparation of and ... actually
photographed a motion picture photoplay entitled 'Ace In The Hole,' 3  [and have exhibited the
same] ... At all times [concerned] ... the Defendants knew ... *725  that the Plaintiff expected them
to pay him the reasonable value of Plaintiff's Property if used by them. With such knowledge ...
the Defendants did copy and use Plaintiff's Property in and in connection with said motion picture
photoplay.” That the reasonable value of plaintiff's property at the time of use was $150,000, “no
part ... of which has been paid.” We do not consider Counts II and III, as plaintiff concedes that
as to them the judgment should be affirmed.


2 For brevity, plaintiff's first amended complaint is referred to as the complaint.


3 Assertedly sometimes distributed as “The Big Carnival.”


The material allegations of the complaint were denied by defendants in their answer. Thereafter
defendants filed notice of motion for summary judgment. The motion was heard upon affidavits
filed by defendants and upon plaintiff's deposition, which is treated as an affidavit in opposition to
the motion. The judgment entered upon the granting of such motion is the subject of this appeal.


Inasmuch as the contentions of the parties are largely related, directly or indirectly, to the
significance and sufficiency of the evidence, and as all evidential contentions must be resolved
in the light of the rules governing summary judgment proceedings it is desirable, before
undertaking discussion of the principal problems, to indicate the pertinent rules concerning
summary judgments.


The Law of Summary Judgments. Motions for summary judgment are provided for in section 437c
of the Code of Civil Procedure. (1) The principles to be observed in proceeding under that section
are stated as follows in Eagle Oil & Ref. Co. v. Prentice (1942), 19 Cal.2d 553, 555-556 [122 P.2d
264]: The issue to be determined by the trial court in ruling upon a motion for summary judgment
is whether or not the party opposing the motion “has presented any facts which give rise to a triable
issue or defense, and not to pass upon or determine the issue itself, that is, the true facts in the case.
[Citations.] ... ( 2) [T]he better rule is that the facts alleged in the affidavits of the party against
whom the motion is made must be accepted as true, and that such affidavits to be sufficient need
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not necessarily be composed wholly of strictly evidentiary facts. [Citation.]” (See also Gardner v.
Jonathan Club (1950), 35 Cal.2d 343, 347 [217 P.2d 961]; Hardy v. Hardy (1943), 23 Cal.2d 244,
245 [143 P.2d 701]; Walsh v. Walsh (1941), 18 Cal.2d 439, 441 [116 P.2d 62].) ( 3) A summary
judgment is proper only if the affidavits in support of the moving party “would be sufficient to
sustain judgment in his favor, and ... [his *726  opponent] does not 'by affidavit or affidavits ...
show such facts as may be deemed by the judge hearing the motion sufficient to present a triable
issue of fact.' [Citations.]” (Coyne v. Krempels (1950), 36 Cal.2d 257, 261 [223 P.2d 244].) In other
words, the affidavits are to be construed with all intendments in favor of the party opposing the
motion-here, plaintiff.


The Facts upon Which the Claim of Contract is Based. Construed agreeably to the rules above
stated, it appears from the present record that defendant Wilder at the times here involved
was employed by defendant Paramount Pictures Corporation (sometimes hereinafter referred
to as Paramount) either as a writer, producer or director, or a combination of the three. In
November, 1949, plaintiff telephoned Wilder's office. Wilder's secretary, who was also employed
by Paramount, answered, and plaintiff stated that he wished to see Wilder. At the secretary's
insistence that plaintiff explain his purpose, plaintiff “told her about this fantastic unusual story. ...
I described to her the story in a few words. ... I told her that it was the life story of Floyd Collins
who was trapped and made sensational news for two weeks ... and I told her the plot. ... I described
to her the entrapment and the death, in ten minutes, probably. She seemed very much interested
and she liked it. ... The main emphasis was the central idea, which was the entrapment, this boy
who was trapped in a cave eighty- some feet deep. I also told her the picture had never been made
with a cave background before.” Plaintiff sought to send Wilder a copy of the story but when the
secretary learned of its length of some 65 pages she stated that Wilder would not read it, that he
wanted stories in synopsis form, that the story would first be sent to the script department, and “in
case they think it is fantastic and wonderful, they will abbreviate it and condense it in about three
or four pages, and the producers and directors get to see it.” Plaintiff protested that he preferred
to do the abbreviating of the story himself, and the secretary suggested that he do so. Two days
later plaintiff, after preparing a three or four page outline of the story, telephoned Wilder's office a
second time and told the secretary the synopsis was ready. The secretary requested plaintiff to read
the synopsis to her over the telephone so that she could take it down in shorthand, and plaintiff did
so. During the conversation the secretary told plaintiff that the story seemed interesting and that
she liked it. “She said *727  that she would talk it over with Billy Wilder and she would let me
know.” Plaintiff on his part told the secretary that defendants could use the story only if they paid
him “the reasonable value of it ... I made it clear to her that I wrote the story and that I wanted to
sell it. ... I naturally mentioned again that this story was my story which has taken me so much
effort and research and time, and therefore if anybody used it they will have to pay for it ... She
said that if Billy Wilder of Paramount uses the story, 'naturally we will pay you for it.' ” Plaintiff
did not remember whether in his first telephone conversation with the secretary anything was said
concerning his purpose of selling the story to defendants. 4  He did not at any time speak with
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defendant Wilder. It seems clear, however, that one of the authorized functions of the secretary
was to receive and deliver messages to Wilder and hence, as is developed infra, that on this record
her knowledge would be his knowledge. Plaintiff's only subsequent contact with the secretary was
a telephone call to her in July, 1950, to protest the alleged use of his composition and idea in a
photoplay produced and exhibited by defendants. The photoplay, as hereinafter shown in some
detail, closely parallels both plaintiff's synopsis and the historical material concerning the life and
death of Floyd Collins. It also includes a fictional incident which appears in plaintiff's synopsis
and which he claims is his creation, presumably in the sense of being both original and novel in
its combination with the facts from the public commons 5  or public domain. *728


4 Although defendants in their answer deny submission of plaintiff's story, nevertheless
defendants state that for purposes of the motion for summary judgment they “are assuming
that plaintiff did make a submission to defendants in accordance with his testimony in his
deposition. At the trial of the action the purported fact of such submission would be contested,
but to simplify the issues it is not contested in the making of this motion.”


5 The term “public commons” is used and defined by Mr. William B. Carman of the Los
Angeles Bar (of counsel for defendants) in a paper appearing in 42 Cal.L.Rev. 52, 59.
Mr. Carman says, “I have used the words 'public commons' to describe ... elements which
can under no circumstances constitute private property, and avoided the more usual 'public
domain,' because the latter phrase leads to confusion. 'Public domain' of course includes
these elements, but it includes also any pre-existing published works which were not initially
protected by statutory copyright, or on which such protection has expired; in fact this is its
usual technical meaning. Such works are freely open for use by either plaintiff or defendant,
but it is not the law that plaintiff's claim of a property interest is inevitably defeated by the
prior existence of similar material in works in the 'public domain.' ” For the purposes of this
opinion it is, however, unnecessary to observe the distinction suggested by Mr. Carman.


The Contentions of the Parties and Amici Curiae. In his opening brief plaintiff states “It is conceded
for purposes of argument [italics added] that the synopsis submitted by plaintiff to defendants
was not sufficiently unique or original to be the basis for recovery under the law of plagiarism or
infringement. It is conceded that the plaintiff first obtained the central idea or theme of his story,
which involves the entrapment of a man in an underground cave and the national interest promoted
by the attempt to rescue him, from the Floyd Collins incident which occurred in the 1920's.


“It is appellant's [plaintiff's] contention, however, that in spite of this, the lower court committed
reversible error in granting a summary judgment in this case for the reason that the summary
judgment had the effect of denying the plaintiff the right to prove that his idea or synopsis was the
subject of a contract wherein the defendants promised to pay him for it if they used it. It is clear
that 'ideas,' as such, may still be the subject of a contract in California and may be protected, as
such, even though not protectible under the laws of plagiarism.”
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Plaintiff also asserts that he “is not suing defendants for plagiarizing his idea but is suing defendants
because they agreed to pay him the reasonable value of the use of his idea and story synopsis if
they used his idea” and that “defendants so used plaintiff's idea and synopsis but refused to pay him
as they agreed.” But the complaint, as already shown, alleges that “Plaintiff conceived, originated
and completed [and offered for sale to and defendants accepted submission of and thereafter used]
a certain untitled literary and dramatic composition (hereinafter called 'Plaintiff's Property') based
upon the life of Floyd Collins.”


If plaintiff is seeking to recover for a mere abstract, unprotectible idea, he must meet certain rules;
if he seeks recovery for a literary composition in which he conceivably had a property right, the
rules are quite different, as will subsequently be shown.


It may be that plaintiff's concessions and arguments, in the light of the pleadings and evidence, are
intended to suggest that there is some nebulous middle area between an abstract idea and a literary
composition, wherein the idea has been cast in “concrete” form but not “concrete” enough to
constitute a literary property. (See generally, Melville B. Nimmer of the Los Angeles Bar, writing
in 27 So.Cal.L.Rev. 140-144, and cases cited.) However, for the purposes of this *729  case at
least, we find it unnecessary and undesirable to recognize any such hybrid, although we are aware
that the Supreme Court of the United States has spoken of a “quasi property” right in news gathered
and disseminated by a news service agency. (See International News Service v. Associated Press
(1918), 248 U. S. 215, 242 [39 S.Ct. 68, 73, 63 L.Ed. 211, 221, 222, 2 A.L.R. 293].) The plaintiff
here, we conclude, must stand or fall, and this case will be resolved, on rules applicable to ideas
on the one hand or literary property on the other.


(4) This court, of course, is not bound to accept concessions of parties as establishing the law
applicable to a case. (Bradley v. Clark (1901), 133 Cal. 196, 209-210 [65 P. 395]; Berniker v.
Berniker (1947), 30 Cal.2d 439, 449 [182 P.2d 557].) It is also to be noted that plaintiff's concession
is qualified by the words “for purposes of argument.” Hence, although plaintiff makes it clear that
he is not suing for “plagiarism or infringement,” we feel constrained to the view that in the light of
the entire record we cannot disregard a possible property right interest in the literary composition
as a subject of contract, express or implied, which could afford a basis for recovery.


(5) Defendants concede, as they must, that “the act of disclosing an unprotectible idea, if that act
is in fact the bargained-for exchange for a promise, may be consideration to support the promise.”
They then add, “But once the idea is disclosed without the protection of a contract, the law says
that anyone is free to use it. Therefore, subsequent use of the idea cannot constitute consideration
so as to support a promise to pay for such use.” And as to the effect of the evidence defendants
argue that plaintiff “disclosed his material before ... [defendants] did or could do anything to
indicate their willingness or unwillingness to pay for the disclosure. The act of using the idea, from
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which appellant attempts to imply a promise to pay, came long after the disclosure ... Accordingly,
even if a promise to pay could be found ... it came after the disclosure had been made and is
therefore unenforceable.” The conclusion of law asserted in the last sentence, insofar as it might
be applicable to an express (whether proved by direct or by circumstantial evidence) promise to
pay for the service (the conveyance of the idea) previously rendered from which a profit has been
derived, for reasons which hereinafter appear (infra, pp. 803-804), is not tenable. *730


Relative to the subject of inferred or implied contractual liability, amici curiae Association of
Motion Picture Producers, Inc., National Broadcasting Company, Inc., and Four Star Films, Inc.,
are concerned with the state of the law. They fear that what they conceive to be quasi contractual
situations, wherein the law equitably but fictionally presumes of one the making of a promise
which he not only did not make but never intended to make, will be confused with circumstances
which evidence actual meeting-of- the-minds but unspoken contracts; i.e., what they appear to
consider to be properly termed implied-in-fact contracts. (6) They caution us that in a situation
such as this, “One party cannot, by unilateral words or deeds, thrust upon another a contractual
relationship unless the latter has, by his own words or deeds, consented thereto” and that “In the
absence of manifest assent to the same thing upon the same terms by both parties, there is no
contract.” With the first of these cautionary propositions we unqualifiedly agree. Our agreement
with the second, as will hereinafter appear, must depend on what it meant by “manifest assent.” (
7) We do not agree with the further proposition, asserted or implied by defendants and their related
amici, that an idea which before conveyance has sufficient value to constitute consideration for
a promise to pay its reasonable value necessarily and ipso facto upon disclosure becomes devoid
of value so that as a matter of law it cannot support a promise then-and only then-made to pay
its reasonable value. A promise, made in advance of disclosure, to pay for the act of conveyance
or disclosure of an idea which may or may not have value is one thing. A promise, made after
conveyance of the idea to the promisor, to pay reasonable value for an idea which does have value
to the promisor and which has been conveyed to, and has been used by, him is another contract,
the possible enforceability of which is discussed infra. at pages 803-804.


From what has been indicated above it appears necessary for us in the proper disposition of this
case, having in mind the problems which apparently will confront the trial court at a trial on the
merits and the duty imposed on us by section 53 of the Code of Civil Procedure, to consider not
only (1) the rules for recovery pertaining to the conveyance of ideas, as such, but also (2) the
question whether the synopsis of plaintiff's untitled composition could on any view of the evidence
be deemed entitled to the status of a literary property, and (3) the rules defining rights of recovery,
so far *731  as pertinent on this record, if plaintiff has a literary property in his composition.


The Law Pertaining to Ideas. (8) Generally speaking, ideas are as free as the air and as speech
and the senses, and as potent or weak, interesting or drab, as the experiences, philosophies,
vocabularies, and other variables of speaker and listener may combine to produce, to portray,
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or to comprehend. But there can be circumstances when neither air nor ideas may be acquired
without cost. The diver who goes deep in the sea, even as the pilot who ascends high in the
troposphere, knows full well that for life itself he, or someone on his behalf, must arrange for air
(or its respiration-essential element, oxygen) to be specially provided at the time and place of need.
The theatrical producer likewise may be dependent for his business life on the procurement of ideas
from other persons as well as the dressing up and portrayal of his self-conceptions; he may not find
his own sufficient for survival. ( 9) As counsel for the Writers Guild aptly say, ideas “are not freely
usable by the entertainment media until the latter are made aware of them.” The producer may
think up the idea himself, dress it and portray it; or he may purchase either the conveyance of the
idea alone or a manuscript embodying the idea in the author's concept of a literary vehicle giving
it form, adaptation and expression. It cannot be doubted that some ideas are of value to a producer.


(10) An idea is usually not regarded as property, because all sentient beings may conceive and
evolve ideas throughout the gamut of their powers of cerebration and because our concept of
property implies something which may be owned and possessed to the exclusion of all other
persons. ( 11) We quote as an accurate statement of the law in this respect the following language of
Mr. Justice Brandeis, dissenting in International News Service v. Associated Press (1918), supra,
248 U. S. 215, 250 [39 S.Ct. 68, 76, 63 L.Ed. 211, 225]: “An essential element of individual
property is the legal right to exclude others from enjoying it. If the property is private, the right of
exclusion may be absolute; if the property is affected with a public interest, the right of exclusion
is qualified. ( 12) But the fact that a product of the mind has cost its producer money and labor, and
has a value for which others are willing to pay, is not sufficient to ensure to it this legal attribute
of property. The general rule of law is, that the noblest of human productions-knowledge, truths
ascertained, conceptions, and ideas-become, after voluntary *732  communication to others, free
as the air to common use.” 6  ( 13) Of similar import, but stated negatively: “The doctrine that an
author has a property right in his ideas and is entitled to demand for them the same protection
which the law accords to the proprietor of personal property generally finds no recognition either
in the common law or in the statutes of any civilized country.” (34 Am.Jur. 402-403, § 5; 18 C.J.S.
143, § 10e; cf. Golding v. R.K.O. Pictures, Inc. (1950), 35 Cal.2d 690, 693-697, 702, 711-712
[221 P.2d 95]; Burtis v. Universal Pictures Co., Inc. (1953), 40 Cal.2d 823, 831 [256 P.2d 933];
Kurlan v. Columbia Broadcasting System (1953), 40 Cal.2d 799 [256 P.2d 962].) ( 14) Whether
the theory upon which this court sustained recovery in the Golding case may properly be classed
as a property rights theory is not clear (see pp. 694-695 of 35 Cal.2d and pp. 831, 836-837 of
40 Cal.2d) but it is clear that California does not now accord individual property type protection
to abstract ideas. (Weitzenkorn v. Lesser 7  (1953), 40 Cal.2d 778, 788-789 [256 P.2d 947].) This
accords with the general weight of authority. (See generally, Nimmer, “The Law of Ideas,” (1954)
27 So.Cal.L.Rev. 120 et seq. and cases cited.) ( 15) “There may be literary property in a particular
combination of ideas [and this must presuppose an expression thereof] or in the form in which
ideas are embodied. There can be none in the ideas.” (Fendler v. Morosco (1930), 253 N. Y. 281,
287 [171 N.E. 56, 58].) ( 16) Neither common law nor statutory copyright extends protection to an
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idea as such. “[O]nly *733  in the 'expression' of a copyrighted work does any monopoly inhere;
the 'theme,' the 'plot,' the 'ideas' may always be freely borrowed.” (Dellar v. Samuel Goldwyn, Inc.
(1945, 2d C.C.A.), 150 F.2d 612.)


6 The general rule as stated by Justice Brandeis is not disputed in the majority opinion but the
latter recognizes what is termed a “quasi property” right in news gathered by the respective
competing agencies (see p. 73 of 39 S.Ct. [248 U. S. 215, 250, 63 L.Ed. 211, 225]) and
resolves the case on theories applicable to unfair competition.


7 For development of the current state of the law in California and the somewhat differing
and evolving views of the justices see Golding v. R.K.O. Pictures (1940), supra, (Cal.) 208
P.2d 1, 7; id. on rehearing, 35 Cal.2d 690, 701, 710 [221 P.2d 95]; Stanley v. Columbia
Broadcasting System (1949), (Cal.) 208 P.2d 9, 17; id. on rehearing, 35 Cal.2d 653, 668,
672 [221 P.2d 73, 23 A.L.R.2d 216]; Weitzenkorn v. Lesser (1953), supra, 40 Cal.2d 778,
795; Kurlan v. Columbia Broadcasting System (1953), supra, 40 Cal.2d 799, 811, 812, 815;
Burtis v. Universal Pictures Co., Inc. 1953, supra, 40 Cal.2d 823, 835, 837.
It is to be noted that the opinion of Justice Edmonds in the Weitzenkorn case, sometimes
referred to as the majority opinion, has the full concurrence of but two other justices (Chief
Justice Gibson, and Justice Shenk), with a limited concurrence by Justice Schauer. Justices
Traynor and Spence concur only in the judgment and Justice Carter dissents. However, any
portions of the Weitzenkorn opinion quoted herein as holdings of the court, or cited with
approval, are to be understood as now having the concurrence of a majority of the court.


The principles above stated do not, however, lead to the conclusion that ideas cannot be a subject
of contract. (17) As Mr. Justice Traynor stated in his dissenting opinion in Stanley v. Columbia
Broadcasting System (1950), supra, 35 Cal.2d 653, 674: “The policy that precludes protection of
an abstract idea by copyright does not prevent its protection by contract. Even though an idea is
not property subject to exclusive ownership, its disclosure may be of substantial benefit to the
person to whom it is disclosed. That disclosure may therefore be consideration for a promise to
pay ... Even though the idea disclosed may be 'widely known and generally understood' [citation],
it may be protected by an express contract providing that it will be paid for regardless of its lack
of novelty.” (Cf. Brunner v. Stix, Baer & Fuller Co. (1944), 352 Mo. 1225 [181 S.W.2d 643, 646];
Schonwald v. F. Burkart Mfg. Co. (1947), 356 Mo. 435 [202 S.W.2d 7].) Amici supporting plaintiff
add, “If a studio wishes to have an idea disclosed to it and finds that idea of sufficient value to make
use of it, it is difficult to see how any hardship is involved in requiring payment of the reasonable
value of the material submitted.” The principles enunciated in the above quotation from Justice
Traynor's dissent are accepted as the law of California (Weitzenkorn v. Lesser (1953), supra, 40
Cal.2d 778, 791-792) and we have no quarrel with amici's postulation. This case, however, remains
to be resolved.
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The lawyer or doctor who applies specialized knowledge to a state of facts and gives advice for a
fee is selling and conveying an idea. In doing that he is rendering a service. The lawyer and doctor
have no property rights in their ideas, as such, but they do not ordinarily convey them without
solicitation by client or patient. Usually the parties will expressly contract for the performance
of and payment for such services, but, in the absence of an express contract, when the service is
requested and rendered the law does not hesitate to infer or imply a promise to compensate for it.
(See Buck v. City of Eureka (1899), 124 Cal. 61, 66 [56 P. 612]; Zumwalt v. Schwarz (1931), 112
Cal.App. 734, 736 [297 P. 608]; People's Nat. Bank v. Geisthardt (1898), 55 Neb. 232, 237-238 [75
N.W. 582]; 6 Cal.Jur.2d 378, § 181; *734  5 Am.Jur. 351, § 153; 41 Am.Jur. 256, § 142; 7 C.J.S.
1078, § 190(b); 70 C.J.S. 1023, § 68; see also Long v. Rumsey (1938), 12 Cal.2d 334, 341-342
[84 P.2d 146].) In other words the recovery may be based on contract either express or implied.
(18) The person who can and does convey a valuable idea to a producer who commercially solicits
the service or who voluntarily accepts it knowing that it is tendered for a price should likewise
be entitled to recover. In so holding we do not fail to recognize that free-lance writers are not
necessarily members of a learned profession and as such bound to the exalted standards to which
doctors and lawyers are dedicated. So too we are not oblivious of the hazards with which producers
of the class represented here by defendants and their related amici are confronted through the
unsolicited submission of numerous scripts on public domain materials in which public materials
the producers through their own initiative may well find nuclei for legitimately developing the
“stupendous and colossal.” ( 19) The law, however, is dedicated to the proposition that for every
wrong there is a remedy (Civ. Code, § 3523) and for the sake of protecting one party it must not
close the forum to the other. It will hear both and seek to judge the cause by standards fair to
both. To that end the law of implied contracts assumes particular importance in literary idea and
property controversies.


The Law Pertaining to Contracts, Express, Implied-in-Fact and Implied by Law, and Quasi
Contractual Obligations, as Related to Ideas and Literary Property. The parties and amici, from
their several viewpoints, discuss the law of contracts and caution us not to confuse the rules insofar
as such rules may differentiate respectively among contracts which are express or implied-in-
fact or implied-in-law, meaning by the latter expression to denote a quasi-contractual oblilation
imposed by law. We agree that whether a contract be properly identified as express or as implied-in-
fact or inferred from circumstances; or whether the bargain meets the subjective test of a meeting
of minds or is held to reside in the objective evidence of words and acts with or without a meeting
of minds; or whether the obligation be recognized as implied by law from acts having consensual
aspects (and therefore often termed implied-in-fact); or whether the obligation be imposed by
law because of acts and intents which, although tortious rather than consensual, should in justice
give rise to an obligation resembling that created by contract *735  and, hence, should be termed
quasi- contractual, is important here to the extent that we recognize the situations and discriminate
appropriately in the governing rules.
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(20) An eminent writer says that “The elements requisite for an informal contract ... are identical
whether they are expressly stated or implied in fact,” citing e. g., Lombard v. Rahilly (1914), 127
Minn. 449 [149 N.W. 950], holding “A 'contract implied in fact' requires a meeting of the minds,
an agreement, just as much as an 'express contract'; the difference between the two being largely in
the character of the evidence by which they are established”; see also Silva v. Providence Hospital
of Oakland (1939), 14 Cal.2d 762, 773 [97 P.2d 798]. (Williston on Contracts, rev. ed., vol. 1, p.
8.) The same author describes quasi contracts by declaring that “as quasi contractual obligations
are imposed by the law for the purpose of bringing about justice without reference to the intention
of the parties, the only apparent restriction upon the power of the law to create such obligations
is that they must be of such a sort as would have been appropriately enforced under common-law
procedure by a contractual action. Indeed even this limitation is too narrow, for a bill in equity or a
libel in admiralty might be the appropriate means of enforcing some quasi contractual obligations.
As the law may impose any obligations that justice requires, the only limit in the last analysis
to the category of quasi contracts is that the obligation in question more closely resembles those
created by contract than those created by tort. On the other hand, a true contract cannot exist,
however desirable it might be to have one, unless there is a manifestation of assent to the making
of a promise. Furthermore, the measure of damages appropriate to contractual obligations differs
from that applicable to quasi contracts ... It is also true that quasi contractual obligations are not
so universally based on unjust enrichment or benefit as is sometimes supposed. 8  There are many
cases where the law enforces in a contractual action a duty to restore the plaintiff to a former status-
not merely to surrender the benefit which the defendant has received.”


8 The doctrine of unjust enrichment is regarded as usually underlying recovery in quasi
contractual situations. (See Matarese v. Moore-McCormack Lines (1946, C.C.A.2d), 158
F.2d 631, 634; Stanley v. Columbia Broadcasting System (1950), supra, 35 Cal.2d 653, 675,
Traynor, J., dissenting.)


If it were not for precedent we should hesitate to speak of an implied-in-fact contract. (21) In
truth, contracts are *736  either made in fact or the obligation is implied in law. ( 22) If made in
fact, contracts may be established by direct evidence or they may be inferred from circumstantial
evidence. The only difference is in the method of proof. In either case they would appear to be
express contracts. Otherwise, it would seem that they, or the presumed contractual obligation,
must be implied at law. ( 23) A so-called “implied-in-fact” contract, however, as the term is used
by some writers, may be found although there has been no meeting of the minds. ( 24) Even an
express contract may be found where there has been no meeting of minds. The classic example
of this situation is set up by the parol evidence rule. The law accepts the objective evidence of
the written contract as constituting the contract and, subject, of course, to certain exceptions,
precludes oral evidence to show that the minds of the parties did not meet in the writing. Professor
Williston recognizes in effect, if not specifically, that the law implies (or construes) contractual
obligations in many cases where there is no true contract in the historically conventional sense
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and that such implied obligations are of the nature of, and governed by the rules applicable to,
contracts termed implied-in-fact by many writers. In a paper published in 14 Illinois Law Review
85, 90, Mr. Williston says: “The parties may be bound by the terms of an offer even though the
offeree expressly indicated dissent, provided his action could only lawfully mean assent. A buyer
who goes into a shop and asks and is given [told] the price of an article, cannot take it and say
'I decline to pay the price you ask, but will take it at its fair value.' He will be liable, if the seller
elects to hold him so liable, not simply as a converter for the fair value of the property, but as
a buyer for the stated price.” (See Lucy v. Mouflet (1860), 5 H. & N. 229, 232; Wilcox, Ives &
Co. v. Rogers (1913), 13 Ga.App. 410 [79 S.E. 219]; Rest., Contracts, § 5, p. 7; § 72(2), p. 77.)
Concerning the same subject Professor Costigan, in a paper published in 33 Harvard Law Review
376, at 398, states his view: “Professor Williston is absolutely right in his contention that the no-
meeting-of-the-minds express contracts-the objective but not subjective test contracts-are properly
to be denominated contracts instead of quasi-contracts, and the reason for that concession was
that on their breach the normal contract measure of damages is applied. But that same reason has
led us to the further conclusion that there are genuine implied-in-fact *737  contracts of both the
meeting-of-the-minds and the no-meeting-of-the-minds varieties.”


Whether the resulting “contract” in the cases discussed by the learned professors is classified as
express (as may be fictionized by the law's objective test) or as implied-in-fact (as also may be
fictionized by the law) or whether in the same or slightly differing circumstances an obligation
shall be “implied” and denominated “quasi contractual” because it is strong- armed by the law
from nonconsensual acts and intents, is probably important in California-and for the purposes
of resolving the problems now before us-principally as an aid to understanding the significance
of rulings and discussions in authorities from other jurisdictions. Here, our terminology and the
situations for application of the pertinent rules are simplified by codification.


Our Civil Code declares that (§ 1619) “A contract is either express or implied”; (§ 1620) “An
express contract is one, the terms of which are stated in words” and (§ 1621) “An implied contract is
one, the existence and terms of which are manifested by conduct.” The same code further provides
that (§ 1584) “[T]he acceptance of the consideration offered with a proposal, is an acceptance of
the proposal”; (§ 1589) “A voluntary acceptance of the benefit of a transaction is equivalent to a
consent to all the obligations arising from it, so far as the facts are known, or ought to be known,
to the persons accepting”; (§ 1605) “Any benefit conferred ... upon the promisor, by any other
person, to which the promisor is not lawfully entitled ... is a good consideration for a promise”; and
(§ 1606) “[A] moral obligation originating in some benefit conferred upon the promisor ... is also
a good consideration for a promise, to an extent corresponding with the extent of the obligation,
but no further or otherwise.” (See also Silva v. Providence Hospital of Oakland (1939), supra, 14
Cal.2d 762, 773, and cases there cited; Horacek v. Smith (1948), 33 Cal.2d 186, 194 [11] [199 P.2d
929]; Yadkoe v. Fields (1944), 66 Cal.App.2d 150, 158-159 [151 P.2d 906]; Rest., Contracts, §§
5, 72(2); 12 Cal.Jur.2d 186-189.)
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(25) From what has been shown respecting the law of ideas and of contracts we conclude that
conveyance of an idea can constitute valuable consideration and can be bargained for before it is
disclosed to the proposed purchaser, but once it is conveyed, i. e., disclosed to him and he has
*738  grasped it, it is henceforth his own and he may work with it and use it as he sees fit. (
26) In the field of entertainment the producer may properly and validly agree that he will pay for
the service of conveying to him ideas which are valuable and which he can put to profitable use.
( 27) Furthermore, where an idea has been conveyed with the expectation by the purveyor that
compensation will be paid if the idea is used, there is no reason why the producer who has been
the beneficiary of the conveyance of such an idea, and who finds it valuable and is profiting by it,
may not then for the first time, although he is not at that time under any legal obligation so to do,
promise to pay a reasonable compensation for that idea-that is, for the past service of furnishing it
to him-and thus create a valid obligation. ( 28) As said in 12 American Jurisprudence 603, section
110, “there is considerable authority which supports the view that the moral obligation arising from
a benefit of a material or pecuniary kind conferred upon the promisor by past services, rendered
in the expectation that they were to be paid for-or, at least, if rendered upon the assumption by
the person rendering them, though mistaken, that they would create a real liability-and, otherwise,
in circumstances creating a moral obligation on the part of the promisor to pay for the same, will
support an executory promise to do so, although there was, previous to such promise, no legal
liability or promise, perfect or imperfect.” (See also Civ. Code, §§ 1605, 1606, quoted supra, p.
802; Edson v. Poppe (1910), 24 S.D. 466 [124 N.W. 441, 26 L.R.A.N.S. 534]; Bailey v. City of
Philadelphia (1895), 167 Pa. 569 [31 A. 925, 46 Am.St.Rep. 691]; Gray v. Hamil (1889), 82 Ga.
375 [10 S.E. 205, 6 L.R.A. 72]; Credit Bureau of San Diego v. Johnson (1943), 61 Cal.App.2d
Supp. 834, 839 [142 P.2d 963]; 17 A.L.R. 1366-1371, s. 79 A.L.R. 1354; 53 L.R.A. 371-376; 26
L.R.A.N.S. 526.) ( 29) But, assuming legality of consideration, the idea purveyor cannot prevail in
an action to recover compensation for an abstract idea unless (a) before or after disclosure he has
obtained an express promise to pay, or (b) the circumstances preceding and attending disclosure,
together with the conduct of the offeree acting with knowledge of the circumstances, show a
promise of the type usually referred to as “implied” or “implied-in-fact.” 9  (See *739  Weitzenkorn
v. Lesser (1953), supra, 40 Cal.2d 778, 794-795; Elfenbein v. Luckenbach Terminals (1933), 111
N.J.L. 67 [166 A. 91, 93].) ( 30) That is, if the idea purveyor has clearly conditioned his offer
to convey the idea upon an obligation to pay for it if it is used by the offeree and the offeree,
knowing the condition before he knows the idea, voluntarily accepts its disclosure (necessarily on
the specified basis) and finds it valuable and uses it, the law will either apply the objective test
(discussed, supra, pp. 801-802) and hold that the parties have made an express (sometimes called
implied-in-fact) contract, or under those circumstances, as some writers view it, the law itself, to
prevent fraud and unjust enrichment, will imply a promise to compensate.
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9 Such “implied” or “implied-in-fact” contracts are, we think, more accurately described as
express contracts proved by circumstantial evidence.


(31) Such inferred or implied promise, if it is to be found at all, must be based on circumstances
which were known to the producer at and preceding the time of disclosure of the idea to him and
he must voluntarily accept the disclosure, knowing the conditions on which it is tendered. ( 32)
Section 1584 of the Civil Code (“[T]he acceptance of the consideration offered with a proposal,
is an acceptance of the proposal”) can have no application unless the offeree has an opportunity
to reject the consideration-the proffered conveyance of the idea-before it is conveyed. Unless the
offeree has opportunity to reject he cannot be said to accept. (Cf. People v. Forbath (1935), 5
Cal.App.2d Supp. 767, 769-770 [42 P.2d 108]; County of Ventura v. Southern Calif. Edison Co.
(1948), 85 Cal.App.2d 529, 532 [193 P.2d 512]; Krum v. Malloy (1943), 22 Cal.2d 132, 135 [137
P.2d 18].) The idea man who blurts out his idea without having first made his bargain has no one
but himself to blame for the loss of his bargaining power. ( 33) The law will not in any event, from
demands stated subsequent to the unconditioned disclosure of an abstract idea, imply a promise to
pay for the idea, for its use, or for its previous disclosure. ( 34) The law will not imply a promise to
pay for an idea from the mere facts that the idea has been conveyed, is valuable, and has been used
for profit; this is true even though the conveyance has been made with the hope or expectation that
some obligation will ensue. So, if the plaintiff here is claiming only for the conveyance of the idea
of making a dramatic production out of the life of Floyd Collins he must fail unless in conformity
with the above stated rules he can establish a contract to pay.


(35) From plaintiff's testimony, as epitomized above (pp. *740  791-793), it does not appear that a
contract to pay for conveyance of the abstract photoplay idea had been made, or that the basis for
inferring such a contract from subsequent related acts of the defendants had been established, at the
time plaintiff disclosed his basic idea to the secretary. Defendants, consequently, were at that time
and from then on free to use the abstract idea if they saw fit to engage in the necessary research
and develop it to the point of a usable script. Whether defendants did that, or whether they actually
accepted and used plaintiff's synopsis, is another question. And whether by accepting plaintiff's
synopsis and using it, if they did accept and use it, they may be found to have implicitly-by the
rules discussed supra, pages 798-802-agreed to pay for whatever value the synopsis possessed as
a composition embodying, adapting and implementing the idea, is also a question which, upon
the present summary judgment record, is pertinent for consideration in reaching our ultimate
conclusion. That is, if the evidence suggests that defendants accepted plaintiff's synopsis, did they
not necessarily accept it upon the terms on which he had offered it? Certainly the mere fact that the
idea had been disclosed under the circumstances shown here would not preclude the finding of an
implied (inferred in fact) contract to pay for the synopsis embodying, implementing and adapting
the idea for photoplay production.


The Law Pertaining to Literary Property. (36) “Literary property” is a general term which is used
either to describe the interest of an author (or those who claim under him) in his works (whether
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before or after publication or before or after copyright has been secured) or to denote the corporeal
property in which an intellectual production is embodied. (Bouvier's Law Dict. (1940), p. 731;
34 Am.Jur. 400, § 2; 18 C.J.S. 139, § 3.) ( 37) Literary property in an intellectual production is
afforded protection by the common law (Werckmeister v. American Lithograph Co. (1904, C.C.A.
2d), 134 F. 321, 68 L.R.A. 591; see also 34 Am.Jur. 405-406, § 8), by federal statute pursuant
to constitutional authorization (see U. S. Const., art. I, § 8; see also title 17, U. S. Code; Bobbs-
Merrill Co. v. Straus (1908), 210 U. S. 339, 346 [28 S.Ct. 722, 52 L.Ed. 1086]), and by state law
(Cal. Civ. Code, § 980).


(38) The basic distinction between the rights in and to literary productions as they may exist
at common law and as they are granted by statutory copyright is that the common *741  law
protects only a property right while the copyright statute grants a limited monopolistic privilege.
(34 Am.Jur. 401, § 2.) ( 39) Plaintiff here has no statutory copyright. His claim as to the synopsis,
therefore, necessarily must rest in a common law property right or in contract. He has chosen to
rest it in contract. ( 40) If plaintiff has a literary composition it may be the subject of a property
right and its use by defendants, if established, could entitle him to remedies, notwithstanding the
concessions he has made, which would be unavailable if he had only an idea to be appropriated
or to be the subject of contract.


(41) Literary property which is protectible may be created out of unprotectible material such as
historical events. It has been said (and does not appear to have been successfully challenged) that
“There are only thirty-six fundamental dramatic situations, various facets of which form the basis
of all human drama.” (Georges Polti, “The Thirty-Six Dramatic Situations”; see also Henry Albert
Phillips. “The Universal Plot Catalog”; Eric Heath, “Story Plotting Simplified.”) It is manifest
that authors must work with and from ideas or themes which basically are in the public domain.
History both in broadly significant and in very personal aspects has furnished a wealth of material
for photoplays. The Crusades, The French Revolution, The War Between the States, the lives, or
events from the lives, of rulers, ministers, doctors, lawyers, politicians, and military men, among
others, all have contributed. Events from the life of the late General William Mitchell are even now
the basic theme of a current showing. Events from the life of Floyd Collins were avowedly the basic
theme of plaintiff's story. ( 42) Certainly, it must be recognized that a literary composition does not
depend upon novelty of plot or theme for the status of “property,” if it is entitled to that status at all.
The terms “originality” and “novelty” have often been confused, or used without differentiation,
or with meanings which vary with different authorities. We therefore suggest the sense in which
we use them. A literary composition may be original at least in a subjective sense, without being
novel. ( 43) To be original it must be a creation or construction of the author, not a mere copy of
another's work. The author, of course, must almost inevitably work from old materials, from known
themes or plots or historical events, because, except as knowledge unfolds and history takes place,
there is nothing new with which to work. ( 44) But “Creation, in its technical *742  sense, is not
essential to vest one with ownership of rights in intellectual property. Thus, a compiler who merely
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gathers and arranges, in some concrete form, materials which are open and accessible to all who
have the mind to work with like diligence is as much the owner of the result of his labors as if his
work were a creation rather than a construction.” (34 Am.Jur. 409, § 12; see also 23 A.L.R.2d 265;
Amdur on Copyrights, 69-70, § 3; Fred Fisher, Inc. v. Dillingham (1924), 298 F. 145, 150-161;
Jewelers' Mercantile Agency v. Jewelers' Weekly Pub. Co. (1898), 155 N. Y. 241 [49 N.E. 872, 41
L.R.A. 846, 63 Am.St.Rep. 666]; Booth & Hanford Abstract Co. v. Phelps (1894), 8 Wash. 549
[36 P. 489, 23 L.R.A. 864, 40 Am.St.Rep. 921]; Leon Loan & Abstract Co. v. Equalization Board
(1892), 86 Iowa 127 [53 N.W. 94, 17 L.R.A. 199, 41 Am.St.Rep. 486]; Dart v. Woodhouse (1879),
40 Mich. 399 [29 Am.Rep. 544].)


Writing—portraying characters and events and emotions with words, no less than with brush and
oils-may be an art which expresses personality. Accordingly, the language of Mr. Justice Holmes,
speaking for the Supreme Court in a copyright case relating to circus posters is apropos: “Others are
free to copy the original. They are not free to copy the copy ... The copy is the personal reaction of
an individual upon nature. Personality always contains something unique. It expresses singularity
even in handwriting, and a very modest grade of art has in it something irreducible, which is one
man's alone. That something he may copyright unless there is a restriction in the words of the
act.” (Bleistein v. Donaldson Lithographing Co. (1903), 188 U.S. 239, 249-250 [23 S.Ct. 298,
47 L.Ed. 460].) As indicated, the theme of a writer must almost inevitably be neither novel nor
original. (45) The finished work probably will not be novel because it deals only with the public
domain or public commons facts. But the completed composition may well be the original product
of the researcher who compiles or constructs it. He gives it genesis, and genesis in this sense
requires only origin of the composition, not of the theme. The composition will be the property of
the author. Whether it possesses substantial value, and to what extent, if any, it may be entitled to
copyright protectibility, may be quite another matter.


The time of the author; his resourcefulness in, opportunity for and extent of, research; his
penetration in perception and interpretation of source materials; the acumen of his axiological
appraisals of the dramatic; and his skill and *743  style of composition, including the art of so
portraying accurate narration of events long past as to arouse vivid emotions of the present, are
all elements which may contribute to the value of his product. Some of those elements in varying
quanta and proportions must exist in any literary composition; thereby the composition reflects
the personality of the author. (46) And any literary composition, conceivably, may possess value
in someone's estimation and be the subject of contract, or, conversely, it may be considered totally
devoid of artistic, historic, scientific or any practical value. Obviously the defendants here used
someone's script in preparing and producing their photoplay. That script must have had value to
them. As will be hereinafter shown, it closely resembles plaintiff's synopsis. ( 47) Ergo, plaintiff's
synopsis appears to be a valuable literary composition. Defendants had an unassailable right to
have their own employes conduct the research into the Floyd Collins tragedy-an historical event
in the public domain-and prepare a story based on those facts and to translate it into a script for the
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play. But equally unassailable (assuming the verity of the facts which plaintiff asserts) is plaintiff's
position that defendants had no right-except by purchase on the terms he offered-to acquire and
use the synopsis prepared by him.


(48) The proposition which seems to be implicit in some of the contentions of defendants and
their related amici-that a producer, to whom a literary composition or idea is offered for sale for
its reasonable value if used, may state that he will not agree to purchase the proffered literary
composition, or idea for one, until he knows what the composition or idea is, may then, when it
is submitted to him on those terms, consider it and say, in words or by his acts, “Yes, it is indeed
valuable and I shall use it but I will not pay you for it because now I have it”-does not commend
itself to us. If a producer is not commercially soliciting, and is not willing to accept an obligation
to pay for, valuable ideas, or for compositions adapting and implementing them, which ideas and
compositions are offered to be conveyed only upon the assumption of such an obligation, he does
not need to read manuscripts which he knows are submitted on those terms, or to have his secretary
take dictated synopses of stories offered on those conditions, and then use them. (See Elfenbein
v. Luckenbach Terminals, (1933), supra, 111 N.J.L. 67 [166 A. 91, 93]; cf. Matarese v. Moore-
McCormick Lines (1946, *744  C.C.A. 2d), supra, 158 F.2d 631, 634.) We are satisfied that, for
the purposes of this appeal, plaintiff's dictation to defendant Wilder's secretary of the synopsis
of his composition, embodying the core of his idea and his concept of a desirable entertainment
media adaptation of it, is equivalent to submission of the synopsis in typed form.


Under the principles of law which have been stated it appears that for plaintiff to prevail on this
appeal the record must indicate either that the evidence favors plaintiff, or that there is a triable
issue of fact, in respect to the following questions: Did plaintiff prepare a literary composition
on the Floyd Collins tragedy? Did he submit the composition to the defendants for sale? Did the
defendants, knowing that it was offered to them for sale, accept and use that composition or any
part thereof? If so, what was the reasonable value of the composition?


(49) It is not essential to recovery that plaintiff's story or synopsis possess the elements of copyright
protectibility if the fact of consensual contract be found. (Weitzenkorn v. Lesser (1953), supra, 40
Cal.2d 778, 791-792.) Neither can we hold, on the state of the record, that plaintiff's synopsis is
devoid of the elements necessary to give it some measure of such protectibility. While the trial
court, or an appellate court on a sufficient record, may determine the specific extent of an author's
property right in any particular work (Nichols v. Universal Pictures Corp. (1930, C.C.A.2d), 45
F.2d 119, 121-122) it is unnecessary on this appeal to define the limits more exactly than has
already been done, supra, pages 806-808 (see also infra, pp. 814-815).


The Law Applied to the Facts. Here, as conceded by defendants for purposes of their summary
judgment motion, plaintiff, in accordance with his testimony, submitted his synopsis to them
through defendant Wilder's secretary and such submission included a declaration by both plaintiff
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and the secretary that defendants were to pay for his story if they used it. (50) The mere fact that
at the time of plaintiff's first telephone call to Wilder's office he described the central idea of the
story to the secretary in response to her insistence that he explain the purpose of his call would not
as a matter of law deprive plaintiff of the right to payment for the story as discussed by him and the
secretary when he again spoke with her two days later and at her request read his synopsis to her, for
her to take down in shorthand for defendants' *745  consideration; the two conversations appear
to have been parts of a single transaction and must be construed as such. The affidavits submitted
on behalf of defendants by Wilder and by an officer of Paramount to the effect that neither Wilder
nor Wilder's secretary had authority to negotiate contracts for the purchase of scripts do not compel
the conclusion as a matter of law that an implied (inferred) contract binding defendants to pay for
plaintiff's story was not created if (as is hereinafter shown) the record discloses any substantial
evidence indicating that defendants did accept and make use of plaintiff's composition.


Factually it would be inconsistent, and legally it would be untenable, for the defendant corporations
to deny that Paramount's employes, Wilder and the secretary, had authority to negotiate contracts
for the purchase of literary material and at the same time to permit them to act as agents for the
procurement of material offered for sale, and to use the material so acquired while disavowing
the authority of the agents. Certainly if the secretary had accepted from plaintiff any other item of
merchandise, such, for example, as office supplies, which plaintiff left with her with the statement
that he was offering them for sale and that if used by defendants plaintiff expected to be paid
therefor, defendants' subsequent use of such property would be held to give rise to an inferred or
so-called implied-in-fact promise on their part to make payment. As hereinabove shown (supra, p.
802), Civil Code, section 1589, provides: “A voluntary acceptance of the benefit of a transaction
is equivalent to a consent to all the obligations arising from it, so far as the facts are known, or
ought to be known, to the person accepting.” (51) If the secretary had authority to receive and
transmit messages to her employer-such as messages offering to sell a story embodying a writer's
idea for a photoplay-and to take down in shorthand for transmission to her employer the script of
a synopsis, she also necessarily had authority to receive and transmit the conditions and terms of
the offer. Her knowledge of those terms and conditions is the knowledge of her employers. (Civ.
Code, § 2332; Chapman College v. Wagener (1955), 45 Cal.2d 796, 802 [291 P.2d 445]; see also
Civ. Code, § 3521: “He who takes the benefit must bear the burden.”) On this issue the evidence
would support a finding that plaintiff's synopsis reached defendants through the secretary, and that
they are chargeable *746  with knowledge of the conditions on which the synopsis was offered.


With respect to whether defendants used plaintiff's composition, it may be first noted that
defendants presented no affidavits in any way denying such use, but merely exhibited their
photoplay to the court for purposes of comparison between plaintiff's synopsis and defendants'
production. Defendants also produced extracts from a magazine and newspaper to which plaintiff
had already freely testified in his deposition that he had referred in preparing his story. A script
of the photoplay was, however, attached to plaintiff's complaint as an exhibit, and plaintiff has
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provided an outline comparing his synopsis 10  with defendants' scenario. Defendants *747  in
their brief have likewise outlined the story of their photoplay. 11


10 Plaintiff's Synopsis: Plaintiff's synopsis of his story, submitted to defendant Wilder's
secretary as related hereinabove, stated that the “story deals with the sensational and tragic
end of Floyd Collins who lost his life in a cave in Ky. in 1925 and held the whole nation in
suspense. ... Since 1925 to the beginning of World War II only the Lindbergh stories ... have
outdone the Collins story for sustained interest. F. Collins lived with his family in a cave
region of Ky. ... It was underneath his father's farm where F. C. discovered the great Crystal
Cave in 1917. Collins was obs cessed with cave exploration since his boyhood. He gained
reputation for discovering many relics left by the Indians which he sold to the tourists ... F.
was very much in love with a girl named Alma ... In the spring of 1918 the Crystal Cave
was opened for commercial tourists trade ... On January 30, 1925, F. was on his way to enter
a narrow aperture, his last excursion into the cave land. In all his previous trips Floyd had
learned to fear a huge egg-shaped boulder weighing approximately 100 lbs. which was held
in place, sharp point downward, by a small wedge rock, for he knew it meant disaster if
he should brush against it. The joy of his new discovery overcame his natural caution. The
heavy heel of his new boots struck the rock wedge. Down it crashed with the speed of a
lightning flash, falling across his left ankle and pinioning both legs, for his right leg had been
doubled beneath the left. He was held prisoner ... F's father ... spread the alarm. Telephones
were busy ... and soon the whole countryside was aroused ... The first reporter to reach F.
was William Burke Miller ... [who told Collins] 'The world is coming, old man,' ... F. told
the reporter of a horrifying dream he had had, and he feared the curse of the dead Indians
for having disturbed their graves. [The idea of the dreams and fears of the trapped man with
respect to a curse of dead Indians was fictional or original with plaintiff, rather than historical
fact.] ... Lieutenant Burdon from the Louisville Fire Department who was led to F. by ...
Miller, ... said, 'There is only one way to save Collins without maiming him, and that is to
sink a shaft to him.'
“A stream of machines and men was moving down the clay road ... Opposition develops
between the natives and the rescue crew. ... An ugly situation was imminent.
“The Louisville Courier-Journal was bringing the F. C. sensational news every day on the
front page. W. Burke Miller's acceptance of danger was instigated, by the lure of Pulitzer
Prize which later was awarded to him. Cave City was rapidly taking on the appearance of a
Klondike gold rush town. ... Miller was the only reporter who saw F. He placed an elec. light
bulb around F's neck and fed him. ... [A] general contractor ... brought an acetylene torch to
burn away the rock that held F, but he never got a chance to use it. ... Rumors spread around
that it was all a hoax and a publicity scheme, and that Floyd had fallen victim of foul play.
Doc Hazlett feared that by now pneumonia might set in as F. was growing weaker. ... Special
reporters ... came ... from all sections of the country. ... Special trains stopped at Cave City
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to unload travelers and equipment. ... Many people regarded the occasion as a picnic. ... F's
father resented feebly the behavior.
“The shaft was sinking steadily toward the cavern. F. lay dying. ... Extremely suspicious
accusations were made by some reporters in regard to the rescue of F. C. Gov. Field
summoned the Board of Military Inquiry ... [which] was also directed to run down a most
unfortunate story dispatched by two reporters who considered the whole thing a giant
publicity scheme and a hoax ...” The story ends with Collins' death.


11 Defendants' Photoplay Scenario: From material provided by plaintiff and defendants, it
appears that the scenario of defendants' photoplay also commences with a mention of Collins,
comparing him to “Lindbergh over the Atlantic,” and referring to the year 1925, Kentucky,
and “The guy pinned way down in the cave. One of the biggest stories that ever broke.
Front page on every paper in the country for weeks.” Defendants state in their brief that their
photoplay “does not purport to be a biography of the life of Floyd Collins ... Its characters,
plot and development are wholly imaginative. Its theme is to portray what might have
happened to a group of ... fictional characters in 1950 if they had come into contact with a
situation similar to the Floyd Collins incident of 1925.”
According to defendants' description of their photoplay, the central character is Charles
Tatum, a reporter for a newspaper in Albuquerque, New Mexico. Tatum had once been a big-
time newspaper man, but is now down on his luck and looking for an opportunity to regain
his former prominent position. While traveling through New Mexico he stops at a roadside
stand and finds that Leo Minosa, one of the proprietors, has just been trapped in an old Indian
cliff dwelling nearby. Tatum recognizes in this event a chance to create an incident similar to
the Floyd Collins incident and to exploit it in his own selfish interest. Playing on the greed of
the local sheriff and of the trapped man's wife, Tatum succeeds in getting the exclusive right
to enter the cave and interview the victim, who expresses fear of “The Indian dead. They're
all around here. This is a tomb ... with mummies four hundred years old.” Tatum contrives to
prolong the rescue operation so as to increase public interest in the affair and thus increase
the value of his exclusive accounts of the event. He builds the affair into a horrible carnival
of cheap publicity, pandering to the morbid curiosity of the public. He exacts enormous fees
for his exclusive stories of the entrapment and rescue operations and his two selfish, inhuman
assistants (the sheriff and the wife) avidly grasp at the profit to be made from the big build
up. The only difficulty is that the rescue operation is prolonged too long and the trapped man
dies. Tatum is left with the realization that his careless disregard of consequences has made
him in effect a murderer. He falls out with the wife and sheriff and is himself killed.


In defendants' motion picture script the trapped man expresses a fear of the curse of dead Indians,
as did Collins *748  in the fictional portion of plaintiff's synopsis. Other similarities between
plaintiff's story and the scenario of defendants' picture are these:


Defendants' Scenario
 


Plaintiff's Story
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Cave where Minosa trapped was on property
owned by him and father.
 


Cave where Collins trapped was underneath
father's farm.
 


Minosa operated Indian Curio Shop.
 


Collins sold Indian relics to tourists.
 


Minosa cave open to tourist trade.
 


Crystal Cave open to tourist trade.
 


Minosa's difficulty in extricating himself
from cave was due to large flat slab wedged
against wall of his cell, which slanted across
him, pinning him down.
 


Rock wedge fell across Collins' left ankle and
pinioned both legs, holding him prisoner.
 


Minosa's father calls sheriff.
 


Collins' father spread alarm.
 


Tatum is first reporter to arrive; tells Minosa
not to worry, as “They'll get you out.”
 


Miller is first reporter to reach Collins, and
tells him, “The world is coming, old man.”
 


Tatum suggests setting up a drill on top of
the mountain and going straight down; this is
done.
 


Lt. Burdon says, “There is only one way to
save Collins without maiming him, and that is
to sink a shaft to him.”
 


Local miners object that drilling is
unnecessary.
 


Opposition develops between the natives and
the rescue crew.
 


Tatum comments that the news story is “Big.
As big as they come, I think. Maybe bigger
than Floyd Collins,” and refers to fact that
reporter on Collins story received a Pulitzer
Prize.
 


Collins story carried on front page of
Louisville newspaper every day; Miller was
later awarded Pulitzer Prize.
 


Carnival trucks are described, and persons
operating concessions are shown; excursion
train is referred to; rescued equipment
assembled and public address system used.
 


Cave City took on appearance of Klondike
gold rush town; special reporters came;
special trains stopped to unload travelers and
equipment; occasion regarded as picnic by
many. *749
 


Minosa's father protests.
 


Collins' father resented the behavior.
 


Doctor diagnoses pneumonia.
 


Doc Hazlett fears pneumonia.
 


Tatum is only reporter who saw Minosa.
 


Miller is only reporter who saw Collins.
 


Other reporters are suspicious of the “whole
set-up and criticized and complained about
Tatum's control of the situation”; one
threatened to “take this all the way to Santa
Fe. To the Governor.”
 


Some reporters make accusations expressing
strong suspicions with respect to lack of good
faith in rescue of Collins; governor summons
Board of Military Inquiry; two reporters
considered whole thing a giant publicity
scheme and hoax.
 


Minosa dies.
 


Collins dies.
 


(52) For the purposes of appellate review of this summary judgment proceeding it is apparent
from the comparisons above tabulated, and from the outlines which are set out in the margin,
that a factual issue, rather than one of law, is presented as to whether defendants used plaintiff's
synopsis or developed their production independently thereof. (See Yadkoe v. Fields (1944), supra,
66 Cal.App.2d 150, 159-160; cf. Sutton v. Walt Disney Productions (1953), 118 Cal.App.2d 598,
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603 [258 P.2d 519].) Particularly does this appear true in view of the fact that plaintiff submitted his
synopsis to defendants in November, 1949, and that as early as July, 1950, the latter were producing
their photoplay which, despite their assertion that it “does not purport to be a biography of the
life of Floyd Collins ... Its characters, plot and development are wholly imaginative,” obviously
does bear a remarkable similarity to plaintiff's story both in respect to the historical data and the
fictional material originated by plaintiff.


It has been suggested that this court view the photoplay (which defendants in their brief offer
to make available) in order to determine whether a triable issue of fact exists. The scope of
the implications in that suggestion is persuasive to us that the issues here are not for summary
disposition. In the light of the conclusions we have reached on the evidence already discussed it
appears that viewing the photoplay would relate merely to the weight of the evidence. *750  (See
Kurlan v. Columbia Broadcasting System (1953), supra, 40 Cal.2d 799, 806-807.) We therefore
find it unnecessary to view the film.


At the trial the trier of fact should proceed with nicety of discrimination in applying the evidence
to resolve the issues. (53) Inasmuch as plaintiff's story is taken from the public domain, and as both
his story and that of defendants are in principal substance historically accurate, it must be borne
in mind that the mere facts that plaintiff submitted and offered to sell to defendants a synopsis
containing public domain material and that thereafter defendants used the same public domain
material, will not support an inference that defendants promised to pay for either the synopsis or
for the idea of using the public domain material. ( 54) The plaintiff can have no property right in
the public domain facts concerning Floyd Collins or in the abstract idea of making a photoplay
dramatizing those facts. On the other hand, the fact that plaintiff used the public domain material
in constructing his story and synopsis would afford no justification whatsoever for defendants to
appropriate plaintiff's composition and use it or any part of it in the production of a photoplay-
and this, of course, includes the writing of a scenario for it-without compensating plaintiff for the
value of his story. And the further fact, if it be a fact, that the basic idea for the photoplay had
been conveyed to defendants before they saw plaintiff's synopsis, would not preclude the finding
of an implied (inferred-in-fact) contract to pay for the manuscript, including its implemented idea,
if they used such manuscript.


The Complaint; Failure of Proof, or Variance; Amendment. Defendants urge in support of the
summary judgment that although in plaintiff's amended complaint he alleges a contract by
defendants to pay him if they used his entire 65-page story based upon the life of Floyd Collins,
plaintiff's testimony is that such story was actually never submitted to defendants, but rather only
the synopsis thereof, and that therefore there was a complete failure of proof. Plaintiff, following
entry of the summary judgment, moved the court for an order setting aside the judgment and
permitting plaintiff to file an amendment to his amended complaint, alleging submission of the
synopsis instead of the 65-page story. The motion was denied and defendants argue that the
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amendment would have substituted a different cause of *751  action after the statute of limitations
had run. This contention is without merit.


Section 469 of the Code of Civil Procedure provides that “No variance between the allegation in
a pleading and the proof is to be deemed material, unless it has actually misled the adverse party
to his prejudice in maintaining his action or defense upon the merits. Whenever it appears that a
party has been so misled, the court may order the pleading to be amended upon such terms as may
be just.” Section 470 states that “Where the variance is not material, as provided in the last section,
the court may direct the fact to be found according to the evidence, or may order an immediate
amendment, without costs.” Section 471: “Where, however, the allegation of the claim or defense
to which the proof is directed, is unproved, not in some particular or particulars only, but in its
general scope and meaning, it is not to be deemed a case of variance, within the last two sections,
but a failure of proof.”


(55) The variance between plaintiff's pleading and proof in the present case obviously did not
mislead defendants, since when making their motion for summary judgment they relied upon his
testimony that he had submitted his synopsis to them, rather than the entire 65-page story. (See
Chelini v. Nieri (1948), 32 Cal.2d 480, 486 [196 P.2d 915].) Further, such a variance clearly did
not constitute a complete failure of proof of the general scope and meaning of plaintiff's claim, but
merely a showing that his story was submitted in shorter form than that alleged in the complaint.


(56) Great liberality is indulged in matters of amendment to the end that lawsuits may be
determined upon their merits. (See Klopstock v. Superior Court (1941), 17 Cal.2d 13, 19-20
[108 P.2d 906, 135 A.L.R. 318], and cases there cited.) In the Klopstock case it was declared
that “In determining whether a wholly different cause of action is introduced by the amendment
technical considerations or ancient formulae are not controlling; nothing more is meant than that
the defendant not be required to answer a wholly different legal liability or obligation from that
originally stated. As the court says in ... [Frost v. Witter (1901), 132 Cal. 421, 426 (64 P. 705,
84 Am.St.Rep. 53)], for the purpose of determining whether amendment is possible, the 'cause
of action' referred to as furnishing the test means only the legal obligation which it is sought to
enforce against the defendant. Other courts have used almost identical language; the test *752  is
not whether under technical rules of pleading a new cause of action is introduced, but rather, the
test is whether an attempt is made to state facts which give rise to a wholly distinct and different
legal obligation against the defendant. The power to permit amendment is denied only if a change
is made in the liability sought to be enforced against the defendant. [Citation.]”


(57) In the present case it is obvious that the proposed amendment would not constitute an attempt
to state facts which would give rise to a wholly distinct and different legal obligation against
defendants, but would only make the pleading conform to the plaintiff's testimony as to the manner
in which his story was submitted to defendants. It is for defendants' claimed use of the same story as
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that already alleged that plaintiff still would be seeking recovery under the proposed amendment.
Such amendment should have been allowed.


(58) Plaintiff has also attempted to appeal from an order denying his motion to set aside the
summary judgment and to permit him to file an amendment to his amended complaint. Such order
is not appealable, and the attempted appeal therefrom will be dismissed. (See Bank of America v.
Oil Well Supply Co. (1936), 12 Cal.App.2d 265, 271 [55 P.2d 885]; Werner v. Sargeant (1953),
121 Cal.App.2d 833, 834-835 [264 P.2d 217].)


The attempted appeal from the order denying plaintiff's motion to set aside the summary judgment
and to permit him to file the amendment to his amended complaint is dismissed. The judgment is
affirmed as to the second and third counts of the complaint, but as to the first count it is reversed
and the cause is remanded for further proceedings not inconsistent with the views expressed in
this opinion.


Gibson, C. J., Shenk, J., Traynor, J., Spence, J., and McComb, J., concurred.


CARTER, J.


I concur only in the result reached in the majority opinion. I dissent from, and heartily deplore,
the lengthy discussion of numerous principles of law wholly in applicable and unnecessary to a
determination of this matter No good purpose is served by such a discussion other than to confuse
the reader and the future state of the law so far as this type of case is concerned and other cases
in general involving similar problems. I had always thought it the policy *753  of this court, and
other appellate courts, to determine only the issues actually involved and to avoid dissertations on
points of law having no bearing on those issues. Such useless, although learned, discussions must
later be distinguished, dissented from, and finally overruled by subsequent decisions.


In reviewing a summary judgment “The better rule is that the facts alleged in the affidavits of the
party against whom the motion is made must be accepted as true ...” and if any facts are presented
which give rise to a triable issue, the summary judgment must be denied (Eagle Oil & Ref. Co. v.
Prentice, 19 Cal.2d 553 [122 P.2d 264]). It is not the function of a reviewing court to pass upon or
determine the issue itself. Despite this well-settled rule, the majority opinion sets forth, at length,
the two stories-plaintiff's synopsis and defendant's scenario and proceeds to dissect them with a
scalpel and microscope. Further, the majority opinion directs that “At the trial the trier of fact
should proceed with nicety of discrimination in applying the evidence to resolve the issues.” I had
always thought that the well-settled rule was that the trier of fact, whether judge or jury, was the
sole judge of the evidence, that it determined the weight to be accorded to such evidence, and the
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credibility to be accorded the witnesses! But now we find the trier of fact being directed by this
court to use the same scalpel and microscope in examining the evidence. We also find the majority
directing the trier of fact as to what inferences may, and may not, be drawn from certain evidence.
I had also thought, prior to this case, that the inferences to be drawn were for the trier of fact!


If the only function of the court upon a motion for a summary judgment is to determine whether
triable issues of fact exist, then the issues were joined: That plaintiff had a property interest in a
certain literary and dramatic composition which he submitted to defendants on the condition that
if defendants used said literary and dramatic composition, defendants would pay plaintiff for the
use thereof; that defendants copied and used plaintiff's literary and dramatic composition and have
not compensated him therefor. Whether or not the literary and dramatic composition had merit,
whether or not defendants' production was so similar as to warrant the inference that defendants
had copied plaintiff's work, and whether or not the evidence showed that plaintiff had submitted
the same to defendants with the expectation of compensation if defendants used the literary and
dramatic *754  work, were all questions of fact for the trier of fact. In other words, the defendants'
motion for summary judgment was improperly granted. And the only function of this court is to
review the action of the trial court in granting that summary judgment-in other words, to determine
whether or not triable issues of fact existed. But a majority of this court has seen fit not only to take
unprecedented flights of fantasy but to set forth learned discussions of inapplicable law and then
direct the trier of fact at the new trial as to how it should perform its function in the judicial field.


Taking into consideration the length of the majority opinion, there is no necessity of here reiterating
the evidence concerning plaintiff's submission of his literary work to defendant Wilder's secretary.
We all are aware, I believe, that ideas may be taken from the public domain and woven into a plot,
or story, which may present something new, different, and of value to one in the market for such
merchandise. It does not require interminable discussion of how many plots there are, nor of what
some writers have considered as plots, nor of the services rendered by doctors, lawyers, dentists
and the like, to bring home to the average attorney that an old theme may be given new interest
by a different interpretation thereof and that this different interpretation may have value to one in
the business of purchasing that type of merchandise.


When we consider the difference in economic and social backgrounds of those offering such
merchandise for sale and those purchasing the same, we are met with the inescapable conclusion
that it is the seller who stands in the inferior bargaining position. It should be borne in mind that
producers are not easy to contact; that those with authority to purchase for radio and television are
surrounded by a coterie of secretaries and assistants; that magazine editors and publishers are not
readily available to the average person. It should also be borne in mind that writers have no way of
advertising their wares-that, as is most graphically illustrated by the present opinion, no producer,
publisher, or purchaser for radio or television, is going to buy a pig in a poke. And, when the writer,
in an earnest endeavor to sell what he has written, conveys his idea or his different interpretation
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of an old idea, to such prospective purchaser, he has lost the result of his labor, definitely and
irrevocably. And, in addition, there is no way in which he can protect himself. *755  If he says to
whomever he is permitted to see, or, as in this case, talk with over the telephone, “I won't tell you
what my idea is until you promise to pay me for it,” it takes no Sherlock Holmes to figure out what
the answer will be! This case is a beautiful example of the practical difficulties besetting a writer
with something to sell-he is not permitted even to see the secretary in person-he must convey to
her over the telephone the result of his efforts.


There is no necessity for the superfluous, even though learned, discussion of the “law pertaining
to contracts, express, implied-in-fact and implied-in- law, and quasi-contractual obligations, as
related to ideas and literary property” found in the majority opinion. In California we have code
sections distinctly defining the various types of contracts and we have not been informed why
those code sections are ineffective to deal with the problem of ideas and literary property. As a
matter of fact, if I understand the majority opinion, it finally comes down to earth and relies on
those code sections. In the majority opinion we find this statement: “From what has been shown
respecting the law of ideas and of contracts we conclude that conveyance of an idea can constitute
valuable consideration and can be bargained for before it is disclosed to the proposed purchaser,
but once it is conveyed, i.e., disclosed to him and he has grasped it, it is henceforth his own and he
may work with it and use it as he sees fit. In the field of entertainment the producer may properly
and validly agree that he will pay for the service of conveying to him ideas which are valuable
and which he can put to profitable use. Furthermore, where an idea has been conveyed with the
expectation by the purveyor that compensation will be paid if the idea is used, there is no reason
why the producer who has been the beneficiary of the conveyance of such an idea, and who finds it
valuable and is profiting by it, may not then for the first time, although he is not at that time under
any legal obligation so to do, promise to pay a reasonable compensation for that idea-that is, for
the past service of furnishing it to him-and thus create a valid obligation.” (Emphasis added.) It
seems to me most obvious that a seller of literary work would not disclose his ideas incorporated
in his work to a prospective purchaser of the same without an implied understanding on the part of
both that such an idea, if used by the one to whom it was disclosed, would be paid for by the one in a
position to use the literary work. The very positions *756  occupied by the buyer and seller would
be sufficient to raise an implication that the one offering the literary work, and the one to whom
it was disclosed, had agreed, impliedly that if the literary work were used by the one to whom it
was shown, or offered, it would be paid for. It should not be necessary to lay down so many cast-
iron rules when really the only question involved is the use made of the proffered work without
compensation being made therefor. The buyer, or one to whom the literary work was offered, is
adequately protected from unfounded claims by the rules defining a protectible literary work and
by the fact that the trier of fact must find that the one accused of an unauthorized use of the literary
work had access thereto, that the author's work bears a reasonable resemblance to that produced by
the defendant. I disagree with the statement in the majority opinion that: “The idea man who blurts
out his idea without having first made his bargain has no one but himself to blame for the loss
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of his bargaining power.” It seems to me that in the ordinary situation, when the so-called “idea
man” has an opportunity to see, or talk with, the prospective purchaser, or someone in his employ,
it is at that time, without anything being said, known to both parties that the one is there to sell,
and the other to buy. This is surely true of a department store when merchandise is displayed on
the counter-it is understood by anyone entering the store that the merchandise so displayed is for
sale-it is completely unnecessary for the storekeeper, or anyone in his employ, to state to anyone
entering the store that all articles there are for sale. I am at a loss to see why any different rules
should apply when it is ideas for sale rather than normal run of merchandise. It is quite true that one
need not pay for ideas as such which are in the public domain but when those ideas have been so
treated that they have worth or value to a prospective purchaser, it is difficult to understand why it
is necessary that the seller should definitely state that he is selling his merchandise to a prospective
buyer. It appears to me that the positions occupied by the parties should be sufficient to raise the
inference that if the literary work is used by the prospective buyer, compensation would be paid
therefor regardless of how much time the buyer takes to decide whether he will use it. *757
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John DICARLO et al., Plaintiffs and Appellants,
v.


COUNTY OF MONTEREY et al., Defendants and Respondents.
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Filed 5/24/2017


Synopsis
Background: Members of county sheriffs' association petitioned for writ of mandate to compel
county and California Public Employees Retirement System (CalPERS) to include longevity
performance stipend as an item of special compensation in calculating members' retirement
benefits. The Superior Court, Monterey County, No. M90970, granted judgment on pleadings.
Members appealed.


[Holding:] The Court of Appeal, Bamattre-Manoukian, J., held that longevity performance stipend
did not qualify as an item of “special compensation” that had to be reported to CalPERS and
included in the calculation of retirement benefits.


Affirmed.


Procedural Posture(s): On Appeal; Review of Administrative Decision; Motion for Summary
Adjudication; Motion for Judgment on the Pleadings; Request for Judicial Notice.


West Headnotes (5)


[1] Public Employment Funds and Contributions
Only those items of compensation expressly identified in California Public Employees
Retirement System (CalPERS) regulations constitute “special compensation” that must be
reported to CalPERS and included in CalPERS's calculation of retirement benefits. Cal.
Gov't Code § 20636(c)(7)(C); Cal. Code Regs. tit. 2, § 571(a).
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[2] Public Employment Funds and Contributions
Sheriffs and Constables Rights of deputies, assistants, and substitutes
County sheriffs' longevity performance stipend did not qualify as an item of “special
compensation” that had to be reported to California Public Employees Retirement System
(CalPERS) and included in the calculation of retirement benefits, even if separate stipends
for “longevity” and “performance” would have qualified. Cal. Gov't Code § 20636; Cal.
Code Regs. tit. 2, § 571(a), (c).


[3] Public Employment Judicial review or intervention
With regard to the interpretation of California Public Employees Retirement System
(CalPERS) regulations, great weight should be given to the administrative interpretation
of the Board of Retirement unless clearly erroneous.


[4] Administrative Law and Procedure Power and authority of agency in general
An administrative agency may change its interpretation of a statute, rejecting an old
construction and adopting a new.


1 Case that cites this headnote


[5] Pleading Complaint, declaration, petition or statement of claim
Pleading Counterclaim
Pleading Matters considered
A motion for judgment on the pleadings, like a general demurrer, tests the allegations of the
complaint or cross-complaint, supplemented by any matter of which the trial court takes
judicial notice, to determine whether plaintiff or cross-complainant has stated a cause of
action.


See 9 Witkin, Cal. Procedure (5th ed. 2008) Administrative Proceedings, § 191.


**830  (Monterey County Super. Ct. No. M90970)


Trial Court: Monterey County Superior Court Superior Court No.: M90970
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BAMATTRE-MANOUKIAN, J.


*472  I. INTRODUCTION


Defendant County of Monterey entered into a memorandum of understanding (MOU) with the
Monterey County Deputy Sheriffs’ Association (Sheriffs’ Association). The terms of the MOU
included a longevity performance stipend that provided that a member of the Sheriffs’ Association
who achieved 20 years of service with the County of Monterey and a satisfactory or outstanding
performance evaluation could receive an additional stipend of up to 8 percent. Plaintiffs are
members of the Sheriffs’ Association who either received the longevity performance stipend
prior to their retirement, are currently receiving the longevity performance stipend, or anticipate
receiving it in the future.


Plaintiffs brought the instant action against the County of Monterey and its board of supervisors
(hereafter collectively **831  the County), the County of Monterey Sheriff's Office (Sheriff's
Department) 1  and individual defendants, and also against defendants Public Employees’
Retirement System (CalPERS) and CalPERS's board of administration. Plaintiffs sought
peremptory writs of mandamus to compel the County to report the longevity performance stipend
to CalPERS as an item of special compensation and to compel CalPERS to include the longevity
performance stipend in calculating their retirement benefits. The trial court ruled as a matter
of law that the longevity performance stipend was not reportable to CalPERS as an item of
special compensation under California Code of Regulations, title 2, section 571, subdivision (a),
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and granted the County's motion for summary adjudication of issues and CalPERS's motion for
judgment on the pleadings.


1 We will refer to the County of Monterey Sheriff's Office as the Sheriff's Department for
consistency with the parties’ practice in the proceedings below.


On appeal, plaintiffs contend that the trial court erred because California Code of Regulations,
title 2, section 571, subdivision (a) is properly interpreted to include the longevity performance
stipend as a reportable item of special compensation. We recognize the importance of this CalPERS
retirement benefit issue to plaintiffs. However, as we will further explain, under the rules governing
the interpretation of statutes and regulations, we determine that the longevity performance stipend
does not qualify as an item of special compensation that must be reported to CalPERS and included
in the calculation of plaintiffs’ retirement benefits. Therefore, we will affirm the judgments in
favor of the County and CalPERS.


*473  II. FACTUAL BACKGROUND


In 2001 the County entered into an MOU with the Sheriffs’ Association. The terms of the MOU
included a longevity performance stipend, which stated: “Effective the first full period after July
1, 2000, unit members who have earned twenty (20) years of County service shall be eligible to
receive a performance stipend of four percent (4%) upon receiving a satisfactory performance
evaluation. Employees shall be eligible to receive up to four percent (4%) additional stipend for
outstanding performance.”


A nearly identical longevity performance stipend was included in the 2006 to 2009 MOU, as
follows: “Unit members who have earned twenty (20) years of County service shall be eligible
to receive a performance stipend of four percent (4%) upon receiving a satisfactory performance
evaluation. Employees shall be eligible to receive up to four percent (4%) additional stipend for
outstanding performance.” 2


2 The successor 2011 to 2013 MOU replaced the longevity performance stipend with a six
percent longevity stipend.


John DiCarlo and Richard Perez are retired peace officers who were employed by the County and
the Sheriff's Department. DiCarlo retired in 2006 and Perez retired in 2002. Both DiCarlo and
Perez were members of the Sheriffs’ Association. They each received a longevity performance
stipend of 8 percent during their employment with the Sheriff's Department.
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In 2008, James Bass and Michael Shapiro were employed as peace officers by the County and
the Sheriff's Department. At that time Bass had 13 years of service with the Sheriff's Department.
Shapiro was a member of the Sheriffs Association and began receiving an 8 percent longevity
performance stipend in 2007.


CalPERS provides pension fund retirement services for employees of the County **832  and
the Sheriff's Department. The County has never reported the longevity performance stipend
to CalPERS and therefore CalPERS has not included the longevity performance stipend as
compensation in calculating the retirement benefits of the members of the Sheriffs’ Association.


III. PROCEDURAL BACKGROUND


A. Petition for Writ of Mandamus
In 2008 DiCarlo, Perez, Bass, and Shapiro (hereafter collectively plaintiffs) filed a first amended
verified petition for writ of mandamus on behalf of *474  themselves and others similarly
situated against defendants the County, the Sheriff's Department, Lew Bauman (County's chief
administrative officer), and Michael Miller (County's auditor-controller). Plaintiffs also named as
defendants CalPERS and CalPERS's board of administration (hereafter collectively CalPERS).


Plaintiffs alleged that representatives of CalPERS had advised the County in 2006 that the
longevity performance stipend provided in the MOU between the County and the Sheriffs’
Association should be reported to CalPERS. However, Miller, the County's auditor-controller,
advised DiCarlo that the longevity performance stipend was not subject to reporting to CalPERS
because it was a combined benefit.


Attorneys for the Sheriffs’ Association corresponded with CalPERS regarding the longevity
performance stipend and requested an opinion as to whether the County was required to report
payment of the longevity performance stipend to CalPERS. CalPERS responded in 2007 that the
longevity performance stipend was not reportable because it was not available to all members
of the group or class, since not all employees would receive a satisfactory performance rating.
CalPERS then denied the Sheriffs’ Association's demand for an appeal.


Plaintiffs further alleged that the County had a ministerial duty to report the longevity performance
stipend to CalPERS pursuant to California Code of Regulations, title 2, section 571, subdivision
(a)(1) 3  as incentive pay and as longevity pay. Based on these allegations, plaintiffs stated
several causes of action generally asserting that the County had a duty to report the longevity
performance stipend and make the appropriate retirement contributions to CalPERS, and CalPERS
was obligated to include the longevity performance stipends that plaintiffs had earned or would
earn in the future in calculating their retirement benefits.
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3 California Code of Regulations, title 2, section 571, subdivision (a)(1) provides in part: “The
following list exclusively identifies and defines special compensation items for members
employed by contracting agency and school employers that must be reported to CalPERS
if they are contained in a written labor policy or agreement: [¶] (1) INCENTIVE PAY [¶]
Bonus–Compensation to employees for superior performance such as ‘annual performance
bonus’ and ‘merit pay’. If provided only during a member's final compensation period, it
shall be excluded from final compensation as ‘final settlement’ pay. A program or system
must be in place to plan and identify performance goals and objectives. [¶] ... [¶] Longevity
Pay—Additional compensation to employees who have been with an employer, or in a
specified job classification, for a certain minimum period of time exceeding five years.”


As a remedy, plaintiffs sought writ relief. On behalf of DiCarlo and Perez and similarly situated
retired class members, plaintiffs sought a peremptory writ of mandate compelling the County
to retroactively and prospectively *475  adjust their retirement contributions to include “all
compensation earned as part of their ‘Longevity/Performance Stipend.’ ”


Plaintiffs also sought a peremptory writ of mandate on behalf of DiCarlo and Perez **833  and
similarly situated retired class members compelling CalPERS to retroactively and prospectively
adjust their retirement contributions and benefits to include “all compensation earned as part of
their ‘Longevity/Performance Stipend.’ ”


On behalf of Shapiro and similarly situated class members who were currently receiving the
longevity performance stipend, plaintiffs sought peremptory writs of mandate to compel the
County to report the longevity performance stipend to CalPERS, and to compel CalPERS to
include the longevity performance stipend as compensation and retroactively and prospectively
adjust their retirement contributions and benefits.


On behalf of Bass and similarly situated class members who were approaching 20 years of service,
plaintiffs sought peremptory writs of mandate to compel the County to prospectively report the
longevity performance stipend they may earn to CalPERS, and to compel CalPERS to ensure that
the County reported the longevity performance stipend and to include the longevity performance
stipend in adjusting their retirement contributions and benefits.


Further, plaintiffs sought a declaration that the County was obligated to report all longevity
performance stipends being earned by Shapiro and other deputy sheriffs to CalPERS and to also
report to CalPERS all longevity performance stipends that may be earned by Bass and other deputy
sheriffs in the future.


County demurred to the first amended verified petition for writ of mandate on the ground that
plaintiffs had failed to state a cause of action as to plaintiff Bass and similarly situated class
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members because they would not be entitled to receive the longevity performance stipend before
expiration of the 2006 to 2009 MOU. The trial court determined that plaintiffs’ allegations showed
that it was uncertain as to whether Bass would serve 20 years and whether an MOU including a
longevity performance stipend term would be in effect at that time. For that reason, in the December
11, 2008 ruling the trial court sustained the demurrers to the sixth, seventh, and eighth causes of
action as to Bass and any others similarly situated without leave to amend.


B. The County's Motion for Summary Judgment or Summary Adjudication
The County filed a motion for summary judgment or summary adjudication of issues on the ground
that the longevity performance stipend did not qualify *476  as special compensation that was
required to be reported to CalPERS under California Code of Regulations, title 2, section 571,
subdivision (a) (hereafter, section 571), subdivision (a), and therefore the County was entitled to
judgment as a matter of law. CalPERS filed a joinder to the motion for summary judgment.


According to the County, the longevity performance stipend did not qualify as special
compensation for several reasons: (1) the longevity performance stipend combined two elements,
longevity and performance, into one stipend that was not included in section 571, subdivision
(a)’s exclusive list of compensation items that qualify as reportable special compensation; (2) the
longevity performance stipend required individualized, discretionary determinations and therefore
was not available to all similarly situated members of the class, as required by Government Code
section 20636, subdivision (c)(2) 4  and **834  section 571, subdivision (b)(2); (3) determining
that the longevity performance stipend qualified as special compensation at this late date would
result in an unfunded liability for CalPERS; and (4) the County and employee representatives
never agreed that the longevity performance stipend would be reported to CalPERS and included
in CalPERS's retirement calculations.


4 Government Code section 20636, subdivision (c)(2) provides in part: “Special compensation
shall be limited to that which is received by a member pursuant to a labor policy or agreement
or as otherwise required by state or federal law, to similarly situated members of a group or
class of employment that is in addition to payrate.”


Plaintiffs opposed the motion for summary adjudication of issues, arguing that the County had
a duty to report the longevity performance stipend as special compensation because it combined
bonus pay and longevity pay, which are both listed as items of special compensation under section
571, subdivision (a). They pointed out that section 571 did not prohibit employers from combining
two items of special compensation, and argued that any ambiguity in section 571 should be
construed in favor of pensioners. Plaintiffs also rejected the County's contention that the longevity
performance bonus was not available to all similarly situated members of the class, asserting that
it was available to all employees who satisfied the condition precedents of 20 years of service and
a satisfactory or outstanding performance evaluation.
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Further, plaintiffs argued that summary adjudication could not be granted because there were
several factual disputes: (1) whether the longevity performance stipend would create an unfunded
liability for CalPERS; (2) whether CalPERS considered the longevity performance stipend to
be special compensation because CalPERS representatives had stated during discovery that the
stipend was reportable to CalPERS as special compensation; and (3) the intent of the parties who
negotiated the longevity performance stipend.


*477  C. Order Granting Summary Adjudication
In a ruling filed on July 28, 2010, the trial court denied the motion for summary judgment because
the County had not complied with California Rules of Court, rule 3.1350(b) with respect to its
separate statement of facts and because CalPERS's filing of a mere joinder was improper. The trial
court then issued a minute order dated August 19, 2010, in which the court denied the motion for
summary adjudication of issues as to the second, third, fourth and fifth causes of action. The court
took the County's motion for summary adjudication of the first cause of action under submission.


On September 13, 2010, the trial court filed an order granting the County's motion for leave to
file an amended answer and amended separate statement of facts. Thereafter, plaintiffs filed a
motion “for clarification of ruling/reconsideration of ruling.” The trial court heard the motion for
clarification/reconsideration of ruling and issued a November 8, 2010 ruling on the issue of duty.
The court found the County's interpretation of section 571, subdivision (a)(1), which precluded
the reporting of the longevity performance stipend as special compensation to CalPERS, “would
produce the more reasonable result and therefore must be adopted. [Citation.] The legislature
intended that there be a simple, clear list of what is PERSable and what is not.” The trial court also
found that there were triable issues of fact as to (1) “Whether PERS has ever made a determination
regarding the PERSability of this compensation”; (2) “Whether this compensation, if PERSable,
would result in an unfunded liability”; and (3) “Whether the parties intended the compensation
to be PERSable.” 5


5 Plaintiffs’ appeal of the November 8, 2010 ruling was dismissed by this court as taken from
a nonappealable order. (DiCarlo v. County of Monterey, H036882, August 24, 2011.)


**835  On January 21, 2011, the trial court filed an order granting County's motion for summary
adjudication only as to the following issue of duty: “Monterey County's Longevity Performance
Stipend (LPS) is not special compensation, in that [section 571] sets forth the exclusive list that
identifies and defines what constitutes special compensation that must be reported to CalPERS,
and there is no item on the list in [section 571] that combines longevity and performance elements
as in the Monterey County LPS.” The order also states that the “motion for summary judgment
and/or summary adjudication is denied on all other grounds raised by the County.”
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D. The County's Motion for Judgment on the Pleadings
In December 2011 the County filed a motion for judgment on the pleadings on the ground that
the trial court had ruled that the longevity performance *478  stipend did not qualify as special
compensation under section 571. Plaintiffs filed opposition to the motion for judgment on the
pleadings and also filed a motion for leave to file a second amended petition. The trial court denied
the County's motion for judgment on the pleadings and granted plaintiffs’ motion for leave to file a
second amended petition in the July 18, 2012 order. The second amended verified petition for writ
of mandamus added new causes of action for reformation of the MOU, rescission of the MOU,
specific performance of the MOU, and breach of contract (MOU) as third party beneficiaries.
Plaintiffs sought reformation and rescission of the terms of the MOU in order to separate the
longevity and merit pay elements of the longevity performance stipend.


E. The County's Second Motion for Summary Adjudication of Issues
After the second amended verified petition for writ of mandamus was filed, the County filed a
second motion for summary adjudication of issues. The County contended that the first cause of
action for writ of mandate compelling the County to report the longevity performance stipend to
CalPERS, the third cause of action for declaratory relief, and the eighth cause of action for specific
performance of the MOU lacked merit as a matter of law because the trial court had ruled that the
longevity performance stipend did not constitute special compensation under section 571.


In addition, the County argued that as a matter of law plaintiffs lacked standing to assert the sixth
cause of action for reformation of the MOU and the seventh cause of action for rescission of the
MOU because only the Sheriffs’ Association and the County were parties to the MOU. Finally,
as to the ninth cause of action for breach of contract, the County argued that the MOU did not
require that the longevity performance stipend be reported to CalPERS and, even if it did, the
breach would be excused since longevity performance earnings as a matter of law are not special
compensation that must be reported to CalPERS.


In opposition to the motion for summary adjudication of issues, plaintiffs reiterated their argument
that the longevity performance stipend constituted reportable special compensation under section
571, subdivision (a). In addition, plaintiffs argued that they had standing to seek reformation of
the MOU because they were third party beneficiaries of the contract as members of the Sheriffs’
Association. Plaintiffs conceded that the seventh cause of action for **836  rescission of the MOU
lacked merit because they did not have standing to pursue that claim.


*479  F. Ruling on the County's Second Motion for Summary Adjudication of Issues
The trial court filed a ruling on February 7, 2014, granting County's motion for summary
adjudication of the first, third, fourth, seventh, eighth, and ninth causes of action, and denying
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summary adjudication of the sixth cause of action for reformation of the MOU. The court found
that triable issues of fact existed as to whether the MOU was intended to benefit plaintiffs.


On March 21, 2014, plaintiffs filed a request for dismissal without prejudice of the sixth cause of
action for reformation. The dismissal was entered on March 26, 2014. As a result, no causes of
action remained pending against the County.


G. CalPERS's Motion for Judgment on the Pleadings
CalPERS filed a motion for judgment on the pleadings in April 2014. The motion was based on
the trial court's January 21, 2011 ruling on the County's first motion for summary adjudication
that the longevity performance stipend did not constitute special compensation under section
571, subdivision (a). CalPERS argued that pursuant to Code of Civil Procedure section 437c,
subdivision (n) 6  the trial court's ruling was binding in all subsequent proceedings, and therefore
CalPERS did not have a duty to compel the County to report the longevity performance stipend
to CalPERS as an item of special compensation. Alternatively, CalPERS argued that plaintiffs’
claims against CalPERS were barred because the primary purpose of their petition for writ of
mandamus was the payment of money in the form of higher retirement benefits and they had failed
to allege that they had complied with the Government Claims Act, (Gov. Code, § 900 et seq.).


6 Code of Civil Procedure section 437c, subdivision (n)(1) provides: “If a motion for summary
adjudication is granted, at the trial of the action, the cause or causes of action within the
action, affirmative defense or defenses, claim for damages, or issue or issues of duty as to the
motion that has been granted shall be deemed to be established and the action shall proceed
as to the cause or causes of action, affirmative defense or defenses, claim for damages, or
issue or issues of duty remaining.”


Plaintiffs opposed CalPERS's motion for judgment on the pleadings, arguing that their claims were
not subject to the Government Code's claim filing requirements. However, plaintiffs conceded
that they could not establish their claims against CalPERS without a finding that the longevity
performance stipend constituted special compensation under section 571.


*480  H. Order Granting CalPERS's Motion for Judgment on the Pleadings
In a June 20, 2014 order the trial court granted CalPERS's motion for judgment on the pleadings
and dismissed the causes of action against CalPERS. The court included two rulings in the
order: (1) “Monterey County's Longevity Performance Stipend (LPS) is not special compensation
pursuant to [section 571] and shall not be reported as special compensation to Defendant
CalPERS”; and (2) “the type of claims asserted by Plaintiffs in this action” are not subject to the
Government Claims Act, Government Code section 900 et seq.
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IV. DISCUSSION


Plaintiffs filed a notice of appeal from the June 20, 2014 order granting CalPERS's motion
for judgment on the pleadings. Plaintiffs also filed a notice of appeal from the February 7,
2014 ruling granting **837  the County's second motion for summary adjudication. This court
directed plaintiffs to obtain a final judgment with respect to the ruling on the motion for summary
adjudication and on September 25, 2015, a judgment was filed. This court on its own motion
deemed the notice of appeal to be filed as of the date of judgment, September 25, 2015.


On appeal, plaintiffs contend that the trial court erred in granting the County's motion for summary
adjudication and CalPERS's motion for judgment on the pleadings because section 571 is properly
interpreted to include the longevity performance stipend as an item of special compensation that
the County must report to CalPERS and that CalPERS must include in calculating their retirement
benefits. Alternatively, plaintiffs contend there are triable issues of fact regarding the longevity
performance stipend that preclude deciding the issue as a matter of law.


We will begin our evaluation of plaintiffs’ contentions with the issue of whether the longevity
performance stipend constitutes special compensation under section 571 as a matter of law, since
we find that issue to be dispositive.


A. Special Compensation Under Section 571
Since section 571 is a regulation promulgated by CalPERS's board of administration, we begin with
a brief overview of that system. (See Gov. Code, § 20636, subd. (c)(6).) “The Public Employees’
Retirement Law (PERL, Gov. Code, § 20000 et seq.) establishes PERS, a retirement system for
employees of the state and participating local public agencies. PERS is a prefunded, defined
benefit plan which sets an employee's retirement benefit *481  upon the factors of retirement
age, length of service, and final compensation. [Citation.] Retirement allowances are therefore
partially based upon an employee's compensation. An employee's compensation is not simply the
cash remuneration received, but is exactingly defined to include or exclude various employment
benefits and items of pay. ( [Gov. Code,] § 20022.) The scope of compensation is also critical to
setting the amount of retirement contributions, because PERS is funded by employer and employee
contributions calculated as a percentage of employee compensation. [Citation.]” (Oden v. Board
of Administration (1994) 23 Cal.App.4th 194, 198, 28 Cal.Rptr.2d 388.)


“Compensation reported by the employer to CalPERS ‘shall not exceed compensation
earnable, as defined in [Government Code] Section 20636.’ (Gov. Code, § 20630, subd.
(b).)” (Tanner v. California Public Employees’ Retirement System (2016) 248 Cal.App.4th 743,
750, 207 Cal.Rptr.3d 558 (Tanner).) Government Code section 20636, subdivision (a) states:
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“ ‘Compensation earnable’ by a member means the payrate and special compensation of the
member, as defined by subdivisions (b), (c), and (g), and as limited by Section 21752.5 [Internal
Revenue Code compliance].” (Italics added.)


Subdivision (c) of Government Code section 20636 includes the following definition of special
compensation: “Special compensation of a member includes a payment received for special skills,
knowledge, abilities, work assignment, workdays or hours, or other work conditions. [¶] Special
compensation shall be limited to that which is received by a member pursuant to a labor policy
or agreement or as otherwise required by state or federal law, to similarly situated members of a
group or class of employment that is in addition to payrate.... [¶] Special compensation shall be
for services rendered during normal working hours and, when reported to the board, the employer
shall identify the pay period in which the special compensation was **838  earned.” (Gov. Code,
§ 20636, subd. (a)(1)-(3).)


Government Code section 20636, subdivision (c)(7) places express limits on special compensation:
“Special compensation does not include any of the following: [¶] (A) Final settlement pay. [¶]
(B) Payments made for additional services rendered outside of normal working hours, whether
paid in lump sum or otherwise. [¶] (C) Other payments the [CalPERS board of administration]
has not affirmatively determined to be special compensation.” (See City of Pleasanton v. Board
of Administration of the California Public Employees' Retirement System (2012) 211 Cal.App.4th
522, 527, 149 Cal.Rptr.3d 729 (City of Pleasanton)).


Government Code section 20636 further provides that “[t]he [CalPERS board of administration]
shall promulgate regulations that delineate more specifically and exclusively what constitutes
‘special compensation’ as used *482  in this section.” (Gov. Code, § 20636, subd. (c)(6).) Pursuant
to that direction, CalPERS's board of administration promulgated section 571 in 1994. (Cal. Code
Regs., tit. 2, §§ 566.1, 570, 571, 572, noticed July 15, 1994, p. 17.)


Section 571, subdivision (a) expressly provides that the list of items that constitute special
compensation that must be reported to CalPERS is exclusive: “The following list exclusively
identifies and defines special compensation items for members employed by contracting agency
and school employers that must be reported to CalPERS if they are contained in a written labor
policy or agreement.” (Italics added.) Subdivision (c) of section 571 further emphasizes the
exclusivity of the subdivision (a) list: “Only items listed in subsection (a) have been affirmatively
determined to be special compensation. All items of special compensation reported to PERS will
be subject to review for continued conformity with all of the standards listed in subsection (b).” 7


7 Section 571, subdivision (b) provides: “The Board has determined that all items of special
compensation listed in subsection (a) are: [¶] (1) Contained in a written labor policy or
agreement as defined at Government Code section 20049, provided that the document: [¶]
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(A) Has been duly approved and adopted by the employer's governing body in accordance
with requirements of applicable public meetings laws; [¶] (B) Indicates the conditions for
payment of the item of special compensation, including, but not limited to, eligibility for,
and amount of, the special compensation; [¶] (C) Is posted at the office of the employer or
immediately accessible and available for public review from the employer during normal
business hours or posted on the employer's internet website; [¶] (D) Indicates an effective
date and date of any revisions; [¶] (E) Is retained by the employer and available for public
inspection for not less than five years; and [¶] (F) Does not reference another document in
lieu of disclosing the item of special compensation; [¶] (2) Available to all members in the
group or class; [¶] (3) Part of normally required duties; [¶] (4) Performed during normal
hours of employment; [¶] (5) Paid periodically as earned; [¶] (6) Historically consistent with
prior payments for the job classification; [¶] (7) paid exclusively in the final compensation
period; [¶] (8) Not final settlement pay; and [¶] (9) Not creating an unfunded liability over
and above PERS’ actuarial assumptions.”


We next determine whether, under the provisions of Government Code section 20636 and section
571, the longevity performance stipend at issue in this case constitutes special compensation.


B. The Longevity Performance Stipend
Relevant here, section 571, subdivision (a)(1) provides in part: “INCENTIVE PAY [¶] Bonus–
Compensation to employees for superior performance such as ‘annual performance bonus’ and
‘merit pay’. If provided only during a member's final compensation period, it shall be excluded
**839  from final compensation as ‘final settlement’ pay. A program or system must be in place
*483  to plan and identify performance goals and objectives. [¶] ... [¶] Longevity Pay - Additional
compensation to employees who have been with an employer, or in a specified job classification,
for a certain minimum period of time exceeding five years.”


Thus, section 571 expressly provides that bonus pay and longevity pay separately constitute items
of special compensation that must be reported to CalPERS. (§ 571, subds. (a), (c).) The County's
longevity performance stipend for members of the Sheriffs’ Association makes payment of the
stipend contingent on the member meeting two requirements, which are 20 years of service and
satisfactory or outstanding performance. Section 571, subdivision (a) does not list as an item of
special compensation a form of incentive pay that combines bonus pay and longevity pay, such
as the County's longevity performance stipend. To determine whether the longevity performance
stipend nevertheless constitutes an item of special compensation under section 571, as plaintiffs
argue, we apply the rules governing the interpretation of administrative regulations.


We recently stated those rules: “ ‘Generally, the same rules of construction and interpretation
which apply to statutes govern the construction and interpretation of rules and regulations
of administrative agencies.’ [Citation.] ‘Our primary aim is to ascertain the intent of the
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administrative agency that issued the regulation.’ [Citation.] ‘We start with an analysis of the plain
language of the regulation.’ [Citation.] ‘We give the regulatory language its plain, commonsense
meaning. If possible, we must accord meaning to every word and phrase in the regulation, and
we must read regulations as a whole so that all of the parts are given effect.’ [Citation.] ... ‘If the
plain language ... is clear and unambiguous, our task is at an end and there is no need to resort to
the canons of construction or extrinsic aids to interpretation.’ [Citation.] When the intent cannot
be discerned from the language of the regulation, ‘ “ ‘we may look to a variety of extrinsic aids,
including the purpose of the regulation, the legislative history, public policy, and the regulatory
scheme of which the regulation is a part. [Citation.]’ [Citation.]” ’ [Citation.]” (In re Lambirth
(2016) 5 Cal.App.5th 915, 922, 211 Cal.Rptr.3d 104 (Lambirth).)


[1] We determine that Government Code section 20636 and California Code of Regulations, title
2, section 571 together provide, clearly and unambiguously, that only those items of compensation
expressly identified in section 571, subdivision (a) constitute special compensation that must be
reported to CalPERS and included in CalPERS's calculation of retirement benefits. As we have
noted, *484  Government Code section 20636, subdivision (c)(7)(C) expressly states that special
compensation does not include “payments the [board of administration] has not affirmatively
determined to be special compensation.” (See City of Pleasanton, supra, 211 Cal.App.4th at p.
527, 149 Cal.Rptr.3d 729.)


Those payments that the board of administration has affirmatively determined to be special
compensation are listed in section 571, subdivision (a), as stated in section 571, subdivision
(c): “Only items listed in subsection (a) have been affirmatively determined to be special
compensation.” Thus, “[a]n item of special compensation not listed in subdivision (a) of [section]
571 cannot be used in determining a member's final compensation for pension purposes. ( [§] 571,
subd. (d).) 8 ” ( **840  City of Pleasanton, supra, 211 Cal.App.4th at p. 527, 149 Cal.Rptr.3d 729.)


8 Section 571, subdivision (d) provides: “If an item of special compensation is not listed in
subsection (a), or is out of compliance with any of the standards in subsection (b) as reported
for an individual, then it shall not be used to calculate final compensation for that individual.”


[2] It is undisputed that a longevity performance stipend or bonus was not included in the section
571, subdivision (a) list of qualifying items of special compensation. Moreover, there is nothing
in the language of section 571 or Government Code section 20636 that indicates that the board
of administration affirmatively determined that a form of incentive pay combining longevity pay
and bonus pay constitutes special compensation. Therefore, we agree with the trial court that the
longevity performance stipend does not constitute special compensation under section 571 that
must be reported to CalPERS and included in CalPERS's calculation of retirement benefits.
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We are not convinced by plaintiffs’ arguments to the contrary that section 571 should be construed
to list the types of pay that qualify as special compensation, regardless of the label given by
the employer; that section 571 is ambiguous and should be construed in plaintiffs’ favor; and
CalPERS representatives have conceded in discovery responses that the longevity performance
stipend constitutes reportable special compensation.


Even assuming, without deciding, that section 571, subdivision (a) lists the types of pay that qualify
as special compensation rather than specific items of special compensation, a plain reading of
section 571, subdivision (a) does not support plaintiffs’ argument. No language in section 571,
subdivision (a) provides that a combination of longevity pay and bonus pay is a type of pay that
qualifies as special compensation.


[3] As to ambiguity, even assuming that section 571, subdivision (a) is ambiguous because it
does not expressly prohibit the combination of two specified items of special compensation
to form another item of special *485  compensation, the rules governing the interpretation of
administrative regulations do not support plaintiffs’ argument. With regard to the interpretation
of CalPERS regulations, the California Supreme Court has specifically instructed that “[a]ny
ambiguity or uncertainty in the meaning of pension legislation must be resolved in favor of the
pensioner, but such construction must be consistent with the clear language and purpose of the
statute. [Citations.]” (Ventura County Deputy Sheriffs’ Assn. v. Board of Retirement (1997) 16
Cal.4th 483, 490, 66 Cal.Rptr.2d 304, 940 P.2d 891 (Ventura County).) “Moreover, ‘[g]reat weight
should be given to the administrative interpretation of the Board of Retirement unless clearly
erroneous. [Citations.]’ [Citations.]” (Wheeler v. Board of Administration (1979) 25 Cal.3d 600,
605, 159 Cal.Rptr. 336, 601 P.2d 568.)


We determine that construing section 571 to authorize a local agency employer to combine two
items of special compensation listed in section 571, subdivision (a) to form another item of special
compensation would not be consistent with the clear language and purpose of section 571 and its
authorizing statute, Government Code section 20636, as shown by the legislative and rulemaking
history.


The predecessor statute to Government Code section 20636 was former Government Code section
20023, which was “enacted in place of a previous statute bearing the same section number
(Stats. 1993, ch. 1297, § 6, p. 7691) as part of a bill sponsored by CalPERS to address the
then ‘recently uncovered, but apparently widely used, practice of “spiking” (intentional inflation)
the final “compensation” (upon **841  which retirement benefits are based) of employees of
[Cal]PERS local contracting agencies.’ (Sen. Public Employment & Retirement Com., Analysis
of Sen. Bill No. 53 (1993–1994 Reg. Sess.) as amended Mar. 16, 1993, p. 1.)” (Tanner, supra,
248 Cal.App.4th at p. 756, 207 Cal.Rptr.3d 558.) The prior definition of “compensation earnable”
was redefined for local agency employees to include “special compensation” in Government Code
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former Government Code section 20023. (Ventura County, supra, 16 Cal.4th at pp. 504-505,
66 Cal.Rptr.2d 304, 940 P.2d 891.) Former Government Code section 20023 also included the
Legislature's direction to CalPERS's board of administration to “promulgate regulations that
delineate more specifically and exclusively what constitutes ‘special compensation’ as used in this
section.” (Gov. Code, § 20023, subd. (c)(6).)


This court granted CalPERS's request for judicial notice of CalPERS's rulemaking file for
California Code of Regulations, title 2, section 571 pursuant to Evidence Code sections 452,
subdivision (c), and 459, subdivision (a), “which permit courts to take judicial notice of ‘[o]fficial
acts of the ... executive.... departments of ... any state of the United States,’ and which have been
read to allow judicial notice of administrative agency records. *486  [Citations.]” (Associated
Builders and Contractors, Inc. v. San Francisco Airports Com. (1999) 21 Cal.4th 352, 374, fn. 4,
87 Cal.Rptr.2d 654, 981 P.2d 499.)


The rulemaking history for section 571 demonstrates that it was implemented for the following
reasons: “Currently, the PERL allows all employers to report certain items to [Cal]PERS as special
compensation and prohibits the reporting of other items in a general description of what may, and
may not, be reported as compensation. Effective July 1, 1994, the PERL will allow local agency
and school district employers to report only those items of special compensation that are delineated
in regulations adopted by the Board [of Administration]. [¶] Proposed Section 571 would provide
an all-inclusive list of special compensation items that must be reported for local agency and school
district employees, if authorized by written labor policy or agreement. Section 571 would set forth
the standards followed by the Board in determining whether or not items of special compensation
qualified for inclusion in the list.” (Cal. Code Regs., title 2, sections 566.1, 570, 571, and 572,
Noticed July 15, 1994, p. 8.)


The rulemaking history also states that “[t]he purpose of Section 571 is to provide employer and
employee groups with an exclusive and specific list of optional benefits that may be authorized
by labor agreement, and must then be reported to [Cal]PERS for the calculation of individual
retirement allowances.” (Cal. Code Regs., tit. 2, §§ 566.1, 570, 571, 572, noticed July 15, 1994,
p. 8, italics added.)


Our review of the pertinent legislative and rulemaking history shows that the Legislature intended
that Government Code former section 20023 and its successor statute, Government Code section
20636, would combat pension spiking by, among other things, preventing local agency employers
from adding to the items reportable as special compensation. Section 571 was implemented to serve
that purpose by clarifying that the items of special compensation that are reportable to CalPERS for
the calculation of retirement benefits are only those items included in the “exclusive and specific
list” set forth in section 571. As CalPERS points out, “[t]o allow a combination of items creates



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS20023&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997171886&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_504&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_504 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997171886&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_504&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_504 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS20023&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS20023&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS452&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS452&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS459&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999192567&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_374 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999192567&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_374 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999192567&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_374&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_374 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS566.1&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS570&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS572&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS566.1&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS570&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS572&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS20023&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS20636&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS20636&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





DiCarlo v. County of Monterey, 12 Cal.App.5th 468 (2017)
218 Cal.Rptr.3d 829, 17 Cal. Daily Op. Serv. 5340, 2017 Daily Journal D.A.R. 5319


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 17


uncertainty and confusion and moves away from the clear and precise list [of special compensation
items] specified by the Board [of Administration].”


Moreover, where CalPERS's board of administration has affirmatively determined that a
combination of different **842  forms of incentive pay qualifies as one item of reportable
special compensation, that item has been expressly included in section 571, subdivision (a). For
example, section 571 subdivision (a)(1) authorizes the following incentive pay as an item of
special compensation: “Master Police Officer–Compensation to local police officers, county *487
peace officers and school police or security officers who meet specified requirements, years of
employment, performance standards, education, Peace Officer Standard Training (POST), and
perform a specialty assignment.”


The legislative and rulemaking history therefore supports our determination that the longevity
performance stipend does not qualify as special compensation that the County must report to
CalPERS and that CalPERS must include in calculating plaintiffs’ retirement benefits because the
longevity performance stipend is not listed as an item of special compensation in section 571,
subdivision (a).


[4] Our determination is not altered by the evidence indicating that CalPERS's representatives
provided discovery responses in 2009 indicating a belief that items of special compensation
could be a combined benefit, and also provided correspondence in 2006 that could be interpreted
as advising the County to report the longevity performance stipend as special compensation.
CalPERS's current position is stated in its respondent's brief: “Since 2000, CalPERS has held
the position that the [longevity performance stipend], as drafted, is not a reportable item of
‘special compensation’ under section 571(a), as items of ‘special compensation’ cannot be
combined.” Even assuming that CalPERS has changed its position over time, “ ‘an administrative
agency may change its interpretation of a statute, rejecting an old construction and adopting a
new.’ [Citation.]” (Hudson v. Board of Administration (1997) 59 Cal.App.4th 1310, 1326, 69
Cal.Rptr.2d 737 (Hudson).)


Moreover, even if CalPERS representatives had consistently supported plaintiffs’ interpretation
of section 571 to include the longevity performance stipend, such evidence would be unavailing.
“ ‘[A]dministrative construction of a statute, while entitled to weight, cannot prevail when a
contrary legislative purpose is apparent.’ [Citation.]” (Hudson, supra, 59 Cal.App.4th at p. 1327,
69 Cal.Rptr.2d 737.) For the reasons that we have discussed, it is apparent that the Legislature's
intent was to restrict the items of special compensation reportable to CalPERS to those items
that the board of administration expressly included in section 571, subdivision (a), and to prevent
employers from reporting as special compensation items, such as the longevity performance
stipend, that were not expressly included.
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Having thus determined as a matter of law that the longevity performance stipend does not
constitute an item of special compensation under section 571, subdivision (a), we turn to plaintiffs’
contentions regarding the merits of the judgments in favor of the County and CalPERS.


*488  C. The County's Judgment
Plaintiffs contend that the trial court erred in granting the County's motion for summary
adjudication of issues, which resulted in the entry of judgment in the County's favor. According to
plaintiffs, summary adjudication was precluded due to the existence of triable questions of material
fact as to whether the longevity performance stipend was reportable as bonus pay and longevity
pay within the meaning of section 571, subdivision (a).


Our evaluation of plaintiffs’ contentions is governed by the applicable standard of review. “A party
may move for summary adjudication as to one or more causes of **843  action within an action,
one or more affirmative defenses, one or more claims for damages, or one or more issues of duty....
A motion for summary adjudication shall be granted only if it completely disposes of a cause of
action, an affirmative defense, a claim for damages, or an issue of duty.” (Code Civ. Proc., § 437c,
subd. (f)(1).)


“ ‘A motion for summary adjudication may be made by itself or as an alternative to a motion
for summary judgment and shall proceed in all procedural respects as a motion for summary
judgment.’ (Code Civ. Proc. § 437c, subd. (f)(2).) Accordingly, ‘[a] summary adjudication motion
is subject to the same rules and procedures as a summary judgment motion.’ [Citation.]” (Rehmani
v. Superior Court (2012) 204 Cal.App.4th 945, 950, 139 Cal.Rptr.3d 464.) The standard of review
that applies to an order granting summary adjudication is therefore the same standard of review
that applies to an order granting a motion for summary judgment. (Ibid.)


The standard of review for an order granting a motion for summary judgment is de novo. (Aguilar v.
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 860, 107 Cal.Rptr.2d 841, 24 P.3d 493 (Aguilar).) The
trial court's stated reasons for granting summary judgment are not binding on the reviewing court,
“which reviews the trial court's ruling, not its rationale. [Citation.]” (Ramalingam v. Thompson
(2007) 151 Cal.App.4th 491, 498, 60 Cal.Rptr.3d 11.)


In performing our independent review, we apply the same three-step process as the trial court.
“Because summary judgment is defined by the material allegations in the pleadings, we first look
to the pleadings to identify the elements of the causes of action for which relief is sought.” (Baptist
v. Robinson (2006) 143 Cal.App.4th 151, 159, 49 Cal.Rptr.3d 153 (Baptist).)


“We then examine the moving party's motion, including the evidence offered in support of the
motion.” (Baptist, supra, 143 Cal.App.4th at p. 159, 49 Cal.Rptr.3d 153.) A defendant moving
for summary judgment has the initial burden of showing *489  that a cause of action lacks merit



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_9daf00009de57 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_9daf00009de57 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ac4e0000281c0 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027398855&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_950 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027398855&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_950 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027398855&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001516569&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_860&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_860 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001516569&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_860&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_860 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001516569&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012131591&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_498&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_498 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012131591&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_498&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_498 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010334841&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_159 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010334841&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_159 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010334841&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2010334841&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_159 





DiCarlo v. County of Monterey, 12 Cal.App.5th 468 (2017)
218 Cal.Rptr.3d 829, 17 Cal. Daily Op. Serv. 5340, 2017 Daily Journal D.A.R. 5319


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 19


because one or more elements of the cause of action cannot be established or there is a complete
defense to that cause of action. (§ 437c, subd. (o); Aguilar, supra, 25 Cal.4th at p. 850, 107
Cal.Rptr.2d 841, 24 P.3d 493.)


If the defendant fails to make this initial showing, it is unnecessary to examine the plaintiff's
opposing evidence and the motion must be denied. However, if the moving papers make a prima
facie showing that justifies a judgment in the defendant's favor, the burden shifts to the plaintiff to
make a prima facie showing of the existence of a triable issue of material fact. (Code Civ. Proc.,
§ 437c, subd. (p)(2); Aguilar, supra, 25 Cal.4th at p. 849, 107 Cal.Rptr.2d 841, 24 P.3d 493.)


Therefore, “[w]e review a grant of summary adjudication de novo and decide independently
whether the facts not subject to triable dispute warrant judgment for the moving party as a matter
of law. [Citation.] [¶] The proper interpretation of a statute and the application of the statute to
undisputed facts are questions of law, which we also review de novo. [Citations.]” (Lazarin v.
Superior Court (2010) 188 Cal.App.4th 1560, 1569, 116 Cal.Rptr.3d 596.)


In the present case, it is undisputed that the MOU between the Sheriffs’ Association and the County
from 2001 to 2009 included the longevity performance stipends, that the County did not report
any of the longevity performance stipends earned by members of the Sheriffs’ Association, and
that CalPERS did not require the County to report the longevity performance stipend and did not
include it in calculating the members’ retirement benefits.


**844  The trial court ruled as a matter of law in the January 21, 2011 order granting the County's
motion for summary adjudication of the first amended verified petition that the “Longevity
Performance Stipend (LPS) is not special compensation, in that [section 571] sets forth the
exclusive list that identifies and defines what constitutes special compensation that must be
reported to CalPERS, and there is no item on the list in [section 571] that combines longevity and
performance elements as in the Monterey County LPS.” Subsequently, in the February 7, 2014
order the trial court granted the County's motion for summary adjudication of the second amended
verified petition as to all causes of action except the sixth cause of action, which plaintiffs later
dismissed.


We have determined as a matter of law that the longevity performance stipend did not qualify under
section 571, subdivision (a) as an item of special compensation that was reportable to CalPERS.
Consequently, we agree with the trial court that the County did not have a duty to report the
longevity performance stipend to CalPERS. Since all of plaintiffs’ claims as set forth in the second
amended verified petition's requests for writ relief and *490  causes of action were based upon
the allegations that the County had a duty to report the longevity performance stipend to CalPERS
and make appropriate contributions so that CalPERS would include the stipend in calculating their



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_094e0000e3d66 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001516569&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_850&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_850 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001516569&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_850&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_850 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_1f3b00002ac06 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS437C&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_1f3b00002ac06 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001516569&pubNum=0004040&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4040_849&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_849 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023251770&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_1569&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1569 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023251770&pubNum=0004041&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RP&fi=co_pp_sp_4041_1569&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1569 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=2CAADCS571&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





DiCarlo v. County of Monterey, 12 Cal.App.5th 468 (2017)
218 Cal.Rptr.3d 829, 17 Cal. Daily Op. Serv. 5340, 2017 Daily Journal D.A.R. 5319


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 20


retirement benefits, we further determine that the second amended verified petition lacks merit as
a matter of law in its entirety and judgment was properly entered in the County's favor.


D. CalPERS's Judgment of Dismissal
Plaintiffs contend that CalPERS's motion for judgment on the pleadings should have been denied
for the same reasons that the County's motion for summary adjudication should have been denied.


In the June 20, 2014 order the trial court granted CalPERS's motion for judgment on the pleadings
and dismissed all causes of action against CalPERS on the ground that “Monterey County's
Longevity Performance Stipend (LPS) is not special compensation pursuant to [section 571] and
shall not be reported as special compensation to Defendant CalPERS.” The causes of action against
CalPERS in the second amended verified complaint all sought a peremptory writ of mandate
compelling CalPERS to include the compensation earned by plaintiffs as a longevity performance
stipend in both retroactively and prospectively adjusting their retirement benefits.


[5] The applicable standard of review is well established: “ ‘A motion for judgment on the
pleadings, like a general demurrer, tests the allegations of the complaint or cross-complaint,
supplemented by any matter of which the trial court takes judicial notice, to determine whether
plaintiff or cross-complainant has stated a cause of action. [Citation.] Because the trial court's
determination is made as a matter of law, we review the ruling de novo, assuming the truth of all
material facts properly pled.’ [Citation.]” (Angelucci v. Century Supper Club (2007) 41 Cal.4th
160, 166, 59 Cal.Rptr.3d 142, 158 P.3d 718; see also Ludgate Ins. Co. v. Lockheed Martin Corp.
(2000) 82 Cal.App.4th 592, 602, 98 Cal.Rptr.2d 277.)


Since we have determined as a matter of law that the longevity performance stipend was not an item
of special compensation under section 571, subdivision (a) that CalPERS had a duty to include in
calculating plaintiffs’ retirement benefits, we further determine that plaintiffs cannot state a cause
of action against CalPERS arising from their claims regarding the longevity **845  performance
stipend. Accordingly, we conclude that the trial court did not err in granting CalPERS's motion for
judgment on the pleadings and entering a judgment of dismissal in CalPERS's favor.


*491  V. DISPOSITION


The September 25, 2015 judgment in favor of the County respondents and the June 20, 2014
judgment of dismissal in favor of respondent CalPERS are affirmed. Costs on appeal are awarded
to respondents.
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ELIA, ACTING P.J.


MIHARA, J., concurred.
Appellants' petition for review by the Supreme Court was denied September 20, 2017, S243157.


All Citations


12 Cal.App.5th 468, 218 Cal.Rptr.3d 829, 17 Cal. Daily Op. Serv. 5340, 2017 Daily Journal D.A.R.
5319


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152662401&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0146409001&originatingDoc=Iea7305704a5d11e794a1f7ff5c621124&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		DiCarlo v. County of Monterey, (2017) 12 Cal.App.5th 468






Dominguez v. American Suzuki Motor Corp., 160 Cal.App.4th 53 (2008)
72 Cal.Rptr.3d 354, 08 Cal. Daily Op. Serv. 1956, 08 Cal. Daily Op. Serv. 4013...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1


160 Cal.App.4th 53
Court of Appeal, Fourth District, Division 3, California.


Julio C. DOMINGUEZ, Plaintiff and Respondent,
v.


AMERICAN SUZUKI MOTOR CORPORATION, Defendant and Appellant.


No. G038373.
|


Feb. 15, 2008.
|


As Modified on Denial of Rehearing March 10, 2008.
|


As Modified on the Court's own motion April 3, 2008.


Synopsis
Background: Buyer of new motorcycle brought action against manufacturer and dealer, under
Song–Beverly Consumer Warranty Act and federal Magnuson–Moss Warranty Act, for breach of
express and implied warranties. The Superior Court, Orange County, No. 05CC10415, Gregory
H. Lewis, J., denied manufacturer's summary judgment/adjudication motion, and the parties
stipulated to entry of judgment in order to facilitate an appeal, which stipulation dismissed dealer
from the case.


Holdings: The Court of Appeal, O'Leary, J., held that:


[1] manufacturer complied with its obligations under the Song–Beverly Consumer Warranty Act,
and


[2] Song–Beverly Consumer Warranty Act does not authorize attorney fee award for pre-litigation
resolution of a consumer's claim.


Reversed.
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West Headnotes (7)


[1] Appeal and Error Plenary, free, or independent review
Inasmuch as the grant or denial of a motion for summary judgment strictly involves
questions of law, the appellate court must reevaluate the legal significance and effect of
the parties' moving and opposing papers. West's Ann.Cal.C.C.P. § 437c.


9 Cases that cite this headnote


[2] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act, which regulates warranty terms, imposes
service and repair obligations on manufacturers, distributors, and retailers who make
express warranties, requires disclosure of specified information in express warranties,
and broadens a buyer's remedies to include costs, attorney fees, and civil penalties,
supplements, rather than supersedes, the provisions of the California Uniform Commercial
Code (UCC). West's Ann.Cal.Civ.Code § 1790.3.


6 Cases that cite this headnote


[3] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is manifestly a remedial measure, intended
for the protection of the consumer, and thus, it should be given a construction calculated
to bring its benefits into action. West's Ann.Cal.Civ.Code § 1790 et seq.


5 Cases that cite this headnote


[4] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Letter from manufacturer to buyer of new motorcycle, in which manufacturer stated it was
unable to replicate the problem that buyer had reported to manufacturer and asked buyer
to submit the motorcycle to an authorized dealer for repair, did not constitute a refusal to
comply with the Song–Beverly Consumer Warranty Act, and therefore did not constitute
a willful refusal to comply with the Act, as would authorize a civil penalty under the Act
of two times the buyer's actual damages. West's Ann.Cal.Civ.Code § 1794(c).


7 Cases that cite this headnote
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[5] Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Manufacturer, by offering to repurchase the motorcycle, six weeks after the buyer of the
new motorcycle demanded that the manufacturer repurchase or replace it, complied with
its obligations under the Song–Beverly Consumer Warranty Act. West's Ann.Cal.Civ.Code
§ 1793.2(d)(1).


20 Cases that cite this headnote


[6] Statutes Language
When interpreting a statute, the court assumes the Legislature knew what it was doing and
meant the words to be applied as they were written.


[7] Antitrust and Trade Regulation Attorney fees
The Legislature did not intend that every time a manufacturer repurchases or replaces
consumer goods, a consumer would be entitled to attorney fees under the Song–Beverly
Consumer Warranty Act, regardless of whether the consumer's claim was resolved before
or after litigation. West's Ann.Cal.Civ.Code §§ 1793.2(d)(1), 1794(d).


See Cal. Jur. 3d, Consumer, etc. Protection Laws, § 613; 7 Witkin, Cal. Procedure (4th
ed. 1997) Judgment, § 201; Cal. Civil Practice (Thomson/West 2007) Business Litigation,
§ 53:7.


12 Cases that cite this headnote


Attorneys and Law Firms


**356  Snell & Wilmer, Richard A. Derevan, Jorge A. Martinez, and Ryan P. Ruggerello, Costa
Mesa, for Defendant and Appellant.


David N. Barry, Los Angeles, and M. Nicholas Nita, for Plaintiff and Respondent.


*55  OPINION


O'LEARY, J.
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American Suzuki Motor Corporation (Suzuki) appeals from a judgment entered in favor of
Julio Dominguez (Dominguez) after the parties stipulated to entry of judgment on appeal after
the trial court denied Suzuki's summary judgment/adjudication motion. Suzuki argues the court
erroneously denied the motion because it complied with the Song–Beverly Consumer Warranty
Act (Song–Beverly) (Civ.Code, § 1790 et seq.) 1  when it offered to repurchase a motorcycle
Dominguez had purchased from Pacific Motorsports (Pacific), a Suzuki dealer. We agree and
reverse the judgment.


1 All further statutory references are to the Civil Code, unless otherwise indicated.


FACTS 2


2 In his respondent's brief, Dominguez twice fails to comply with the California Rules of
Court. First, in his statement of facts, he fails to provide any record references as required
by California Rules of Court, rule 8.204(a)(1)(C). Second, he includes as an exhibit a letter
dated July 12, 2005, from Suzuki to his counsel that is not a part of the record on appeal, as it
is not included in Suzuki's appendix, and Dominguez did not file a respondent's appendix as
authorized by California Rules of Court, rule 8.124(a)(4). Additionally, he did not move to
transmit exhibits as permitted by California Rules of Court, rule 8.224. Therefore, the letter
is not part of the appellate record, and we will not consider it. (Protect Our Water v. County
of Merced (2003) 110 Cal.App.4th 362, 364, 1 Cal.Rptr.3d 726.)


On November 16, 2004, Dominguez purchased a new 2004 Suzuki DL 1000 (the Motorcycle)
from Pacific. A few days later, he called Suzuki to complain about a problem with the Motorcycle.
During the telephone call, he became abusive, and the Suzuki customer service representative
ended the call. Over the course of the next six months, Dominguez took the Motorcycle to Suzuki-
authorized service and repair facilities on at least five occasions.


On June 13, 2005, Dominguez's counsel sent letters to Suzuki and Pacific requesting that they
“repurchase or replace the [Motorcycle] and pay his attorney fees and costs.” The letter stated,
“This firm will refrain from filing suit in an effort to resolve this matter prior to litigation.”


*56  On June 21, 2005, Suzuki responded in writing to Dominguez's counsel. The letter, after
explaining why its customer service representative ended the call with Dominguez, stated the
repair mechanics were never able to duplicate the reported problem, the excessive mileage on the
Motorcycle did not indicate there was a “recurrent problem[,]” and Dominguez brought in the
Motorcycle for issues unrelated to the alleged problem. The letter **357  requested Dominguez
bring the Motorcycle to an authorized Suzuki dealer of his choosing to have a technical service
manager inspect and repair the Motorcycle to resolve the matter.
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On July 28, 2005, Suzuki sent Dominguez's counsel another letter stating that “[i]n the interest of
resolving this mater as quickly as possible ... Suzuki ... would like to extend to ... Dominguez a buy
back settlement offer for [the]” Motorcycle. Suzuki offered him $8,780.41, the total purchase price.


On August 25, 2005, Suzuki's counsel sent Dominguez's counsel a letter stating his desire to resolve
the matter pursuant to the Song–Beverly. After detailing the previous correspondence, including
Suzuki's previous offers to pay him the total purchase price, the letter acknowledged counsel's
request for $2,500 in attorney fees. The letter disputed counsel was entitled to attorney fees, and
assuming it was, the amount requested. The letter stated, however, that in an effort to resolve the
matter, Suzuki was again offering $8,780.41 and $750 for “reasonable attorney[ ] fees.”


After counsel apparently discussed the matter, on September 6, 2005, Suzuki's counsel sent
Dominguez's counsel a letter repeating its August 25 offer. The letter said, “[Suzuki] remains
willing to negotiate a reasonable amount for attorneys fees, but will not entertain fees that—as
you concede—have not yet been incurred.”


Dominguez filed a complaint against Suzuki and Pacific for breach of express and implied
warranties under Song–Beverly and the Magnuson–Moss Warranty Act (Magnuson–Moss) (15
U.S.C. § 2301 et seq.). Suzuki and Pacific moved for summary judgment, Dominguez opposed the
motion, and Suzuki and Pacific replied. After hearing argument, the trial court denied the motion,
ruling Suzuki failed to comply with section 1793.2, subdivision (d). The parties stipulated to entry
of judgment to facilitate an appeal pursuant to Building Industry Assn. v. City of Camarillo (1986)
41 Cal.3d 810, 226 Cal.Rptr. 81, 718 P.2d 68, and the trial court entered judgment. 3  Suzuki timely
appealed.


3 As part of the stipulation, Dominguez agreed to dismiss Pacific.


*57  DISCUSSION


Suzuki argues the trial court erroneously denied its summary judgment/adjudication motion
because it agreed to refund Dominguez's money in response to his prelitigation demand for
repurchase or replacement of the Motorcycle. Dominguez claims the court properly denied the
motion because Suzuki waited seven months to repurchase the Motorcycle and it twice denied his
request to repurchase the Motorcycle. As we explain below, we agree with Suzuki.


Summary Judgment
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Summary judgment is properly granted if there is no question of fact and the issues raised by the
pleadings may be decided as a matter of law. (Code Civ. Proc., § 437c, subd. (c); Aguilar v. Atlantic
Richfield Co. (2001) 25 Cal.4th 826, 843, 107 Cal.Rptr.2d 841, 24 P.3d 493 (Aguilar ).) To secure
summary judgment, a moving defendant has the “burden of showing that a cause of action has no
merit if that party has shown ... that there is a complete defense to that cause of action. Once the
defendant ... has met that burden, the burden shifts to the plaintiff ... to show that a triable issue of
one or more material facts exists as to that ... defense....” (Code Civ. Proc., § 437c, subd. (p)(2);
Aguilar, supra, 25 Cal.4th at p. 849, 107 Cal.Rptr.2d 841, 24 P.3d 493.)


**358  [1]  On appeal, “we review the record de novo, considering all the evidence set forth in
the moving and opposition papers” (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 334–
335, 100 Cal.Rptr.2d 352, 8 P.3d 1089), including “affidavits, declarations, admissions, answers
to interrogatories, depositions, and matters of which judicial notice shall or may be taken.” (Code
Civ. Proc., § 437c, subd. (b)(1), (2).) Inasmuch as the grant or denial of a motion for summary
judgment strictly involves questions of law, we must reevaluate the legal significance and effect of
the parties' moving and opposing papers. (Salazar v. Southern Cal. Gas Co. (1997) 54 Cal.App.4th
1370, 1376, 63 Cal.Rptr.2d 522; Chevron U.S.A., Inc. v. Superior Court (1992) 4 Cal.App.4th
544, 548, 5 Cal.Rptr.2d 674, disapproved on another ground in Camargo v. Tjaarda Dairy (2001)
25 Cal.4th 1235, 1245, 108 Cal.Rptr.2d 617, 25 P.3d 1096.) We may affirm an order granting
summary judgment on a ground not relied on by the trial court, if the parties have been afforded
the opportunity to brief the issue. (Code Civ. Proc., § 437c, subd. (m)(2).)


Song–Beverly
[2]  [3]  “[Song–Beverly] ‘regulates warranty terms, imposes service and repair obligations on
manufacturers, distributors, and retailers who make *58  express warranties, requires disclosure
of specified information in express warranties, and broadens a buyer's remedies to include
costs, attorney's fees, and civil penalties. [Citations.] It supplements, rather than supersedes,
the provisions of the California Uniform Commercial Code. [Citations.] ...’ [Citation.] [¶] ...
[Song–Beverly] also makes clear its pro-consumer remedies are in addition to those available
to a consumer pursuant to the Commercial Code (... § 1790.3) and the Unfair Practices Act
(... § 1790.4). [Song–Beverly] ‘is manifestly a remedial measure, intended for the protection
of the consumer; it should be given a construction calculated to bring its benefits into action.
[Citation.]’ [Citation.]” (Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 989–990,
73 Cal.Rptr.2d 682, 953 P.2d 858.)


Section 1793.2, subdivision (d)(1), states: “Except as provided in paragraph (2), if the
manufacturer or its representative in this state does not service or repair the goods to conform to
the applicable express warranties after a reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an amount equal to the purchase price paid
by the buyer, less that amount directly attributable to use by the buyer prior to the discovery of
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the nonconformity.” Section 1791, subdivision (a), states, “ ‘Consumer goods' means any new
product or part thereof that is used, bought, or leased for use primarily for personal, family, or
household purposes, except for clothing and consumables. ‘Consumer goods' shall include new
and used assistive devices sold at retail.” 4  Section 1794, subdivision (a), **359  states, “Any
buyer of consumer goods who is damaged by a failure to comply with any obligation under this
chapter or under an implied or express warranty or service contract may bring an action for the
recovery of damages and other legal and equitable relief.”


4 Section 1793.2, subdivision (d)(2), states, “If the manufacturer or its representative in this
state is unable to service or repair a new motor vehicle, as that term is defined in paragraph
(2) of subdivision (e) of [s]ection 1793.22, to conform to the applicable express warranties
after a reasonable number of attempts, the manufacturer shall either promptly replace the new
motor vehicle in accordance with subparagraph (A) or promptly make restitution to the buyer
in accordance with subparagraph (B). However, the buyer shall be free to elect restitution
in lieu of replacement, and in no event shall the buyer be required by the manufacturer to
accept a replacement vehicle.” (Italics added.)
Section 1793.2, subdivision (d)(2), does not apply to motorcycles as section 1793.22,
subdivision (e)(2), expressly excludes them from the definition of “new motor vehicle.”
Indeed, since 1982 when the Legislature provided a remedy for a buyer of a “new motor
vehicle” that suffers from the same defect repeatedly, motorcycles have been excluded from
that protection. (See Stats.1982, ch. 388, § 1; Stats.1986, ch. 547, § 2; Stats.1987, ch. 1280,
§ 2; Stats.1988, ch. 697, § 1; Stats.1989, ch. 193, § 2; Stats.1991, ch. 689, § 10; Stats.1992,
ch. 1232, §§ 6, 7; Stats.2004, ch. 331, § 1.) Dominguez, in his respondent's brief, fails to
address this issue, but argues section 1793.2, subdivision (d)(2), is applicable here. It is not.


Here, the record on appeal demonstrates the following: In November 2004, Dominguez purchased
the Motorcycle. Over the course of the next six *59  months, he submitted it for repair on at least
five occasions. On June 13, 2005, Dominguez's counsel requested Suzuki repurchase or replace
the Motorcycle. One week later, Suzuki informed counsel, among other things, it was unable to
duplicate the problem, and requested he submit the Motorcycle to an authorized dealer for repair.
Five weeks later, Suzuki offered to repurchase the Motorcycle for the total purchase price. Four
weeks later, Suzuki sent counsel a letter detailing its previous offers, acknowledging counsel's
request for $2,500 in attorney fees, and offering $750 in attorney fees, an amount based on what
it estimated was a one-hour consultation and the drafting of one form letter, the June 13, 2005,
letters to Suzuki and Pacific. After failing to agree on attorney fees and costs, Dominguez filed
suit approximately six weeks after Suzuki offered to repurchase the Motorcycle.


Section 1793.2, subdivision (d)(1), requires a manufacturer that cannot repair consumer goods
after a reasonable number of attempts to “either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer....” That is what happened here.
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Approximately six weeks after Dominguez's counsel demanded Suzuki repurchase or replace the
Motorcycle, Suzuki offered to repurchase the Motorcycle. But that was not good enough—counsel
construed Suzuki's previous June 21, 2005, letter as a “willful” refusal to comply with Song–
Beverly, which by its plain language it was not, and demanded a civil penalty two times the actual
damages as permitted by section 1794, subdivision (c). 5  Dominguez did not file suit to require
Suzuki to comply with Song–Beverly. It filed suit to recover the civil penalty and/or attorney fees.


5 Section 1794, subdivision (c), states, in relevant part, “If the buyer establishes that the failure
to comply was willful, the judgment may include, in addition to the amounts recovered
under subdivision (a), a civil penalty which shall not exceed two times the amount of actual
damages.”


[4]  There was no evidence Suzuki failed to comply, and certainly no evidence it “willfully” failed
to comply, with Song–Beverly. The record includes one letter 6  where Suzuki said it was unable
to replicate the problem and requested Dominguez submit the Motorcycle to an authorized dealer
for repair. The letter was in response to Dominguez's demand for repurchase or replacement of the
Motorcycle. The letter was not a refusal to comply with Song–Beverly. Additionally, Dominguez
does not complain the number of attempts to repair the Motorcycle were unreasonable.


6 As we explain, supra, in footnote 1, Suzuki's July 12, 2005, letter is not part of the record
on appeal. Thus, we will not consider it.


[5]  *60  Contrary to Dominguez's assertion, there was a span of six weeks, not **360  seven
months, between his first demand for repurchase or replacement of the Motorcycle on June 13,
2005, and Suzuki's letter indicating it intended to repurchase the Motorcycle. Dominguez points to
nothing in section 1793.2, subdivision (d)(1), which requires a manufacturer to offer to repurchase
consumer goods within a specified time. And, there is nothing in the record on appeal to support the
conclusion that prior to Dominguez's June 13, 2005, letter demanding repurchase or replacement
of the Motorcycle that Suzuki refused to comply with Song–Beverly necessitating Dominguez hire
counsel. He conceded as much in his complaint when he stated his first attempt to contact Suzuki
concerning repurchase or replacement was June 13, 2005.


Dominguez's reliance on section 1794, subdivision (e), is misplaced. Section 1794, subdivision (e),
authorizes an award of costs and attorney fees, and in appropriate cases a civil penalty of up to two
times the damages, for a violation of section 1793.2, subdivision (d)(2). However, that section is
inapplicable here. As we explain above, section 1793.2, subdivision (d)(2), does not apply because
a motorcycle is not considered a “new motor vehicle” as defined by the statute.
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[6]  [7]  Finally, Dominguez states: “It is only logical that if the Legislature did not intend for
consumers to be forced to pay attorneys fees when they prevail in [an] action that they would
likewise not want [c]onsumers who were successful in resolving their claim on [a] prelitigation
basis to be forced to pay attorneys fees out of their own pocket.” We assume “the Legislature knew
what it was doing and meant the words to be applied as they were written. [Citation.]” (Southern
Cal. Edison Co. v. Public Utilities Com. (2002) 101 Cal.App.4th 982, 994, 125 Cal.Rptr.2d 211.)
Otherwise, the Legislature would have provided for an attorney fees award in section 1793.2,
subdivision (d)(1), which it did not, or it would not have conditioned an attorney fees award on
prevailing in an action, which it did in section 1794, subdivision (d). 7  Based on a plain reading of
the applicable statutory provisions, we cannot conclude the Legislature intended that every time
a manufacturer repurchases or replaces consumer goods, a consumer is entitled to attorney fees,
regardless of whether it was pre- or post-commencement of litigation.


7 Section 1794, subdivision (d), provides, “If the buyer prevails in an action under this section,
the buyer shall be allowed by the court to recover as part of the judgment a sum equal
to the aggregate amount of costs and expenses, including attorney's fees based on actual
time expended, determined by the court to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of such action.”


*61  DISPOSITION


The judgment is reversed. Appellant is awarded its costs on appeal.


WE CONCUR: SILLS, P.J., and RYLAARSDAM, J.


All Citations


160 Cal.App.4th 53, 72 Cal.Rptr.3d 354, 08 Cal. Daily Op. Serv. 1956, 08 Cal. Daily Op. Serv.
4013, 2008 Daily Journal D.A.R. 2411


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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I EXECUTIVE SUMMARY 


FOR 40 YEARS, CALIFORNIA'S LANDMARK 
auto Lemon Law has offered protection and 
legal recourse to consumers who purchase 
seriously defective vehicles., The law, which 
became a model for similar state legislation 
across the country, continues to be one of 
the nation's strongest recipes for automo-
tive "lemon-aid;" and continues to make 
California roads safer today. Since its enact-
ment in 1982, it has also been expanded to 
provide protections for small business own-
ers, individual entrepreneurs, and members 
of the U.S. Armed Forces stationed in, or 
deployed from, California' 


The Lemon Law requires auto manufacturers 
to provide vehicle owners with refunds or 
replacement vehicles when the manufacturers 
fail to fix major problems that arise at any time 
while under the manufacturer's warranty' 


Research into California state electronic 
court filings provides an unprecedented 
view into how likely California consumers 
are to wind up in court after purchasing a 
car, SUV or light truck from different auto 
manufacturers. Only a small share of de-
fective vehicles end up in court under the 
Lemon Law. But there are huge variations 
among manufacturers in the frequency 
with which consumers file suit over defec-
tive vehicles, with Toyota the least-often 
sued, and General Motors the most-often 
sued, under the Lemon Law relative to 
their California market share from 2018 
through 2021.5 


Few problems with defective vehicles wind 
up in court. Nearly all complaints about 
defective or dangerous vehicles are handled 
outside of the court system. In some cases, 
automakers and dealers make repairs, issue 
refunds, or provide replacement vehicles 
without being taken to court. In many other 
cases, consumers with defective vehicles 
never get as far as speaking with a lawyer. 
Many give up and sell their defective vehi-
cles back to dealerships at a substantial loss. 


• Among the more than 7 million new ve-
hicles registered in California from 2018 
through 2021, only 34,397 — less than 
one-half of one percent — resulted in a 
lawsuit filed in state courts.' (See Figure 
ES-1, next page.) 


• Further, the number of Lemon Law cases 
in 2021 amounted to a fraction of 1 per-
cent of the more than 6 million vehicles in 
the state with serious safety defects sub-
ject to a federally mandated safety recall.' 


There is wide variation in the frequency 
with which manufacturers are taken to 
court under the Lemon Law. 


• Toyota was taken to court under the 
Lemon Law only once for every 2,029 
new Toyota vehicles registered in the 
state from 2018 through 2021. On the 
other end of the spectrum, General 
Motors became the subject of lemon 
litigation once for every 78 new GM 
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FIGURE ES- 1. CALIFORNIA LEMON LAW CASES FILED IN COURT, AS A PERCENTAGE OF 
TOTAL NEW CAR REGISTRATIONS, 2018 - 2021 8 


0.45% of new vehicle 
registrations 


■ 34,397 lemon cases 
filed 


■ 7.6 million new vehicle 
registrations 


vehicles registered in California. Con-
sumers who purchased GM vehicles 
were approximately 26 times as likely to 
file a lemon lawsuit as consumers who 
purchased Toyotas. 


• There are a number of factors that con-
tribute to how often a manufacturer is 
sued over Lemon Law violations. Vehi-
cle quality is likely a large factor; other 
factors include how promptly and ef-
fectively the brand's dealerships handle 
problems raised by consumers; and the 
length of the warranty the manufacturer 
offers on its cars. Another contributing 
factor is how well a particular manu-
facturer addresses the severe shortage 
of qualified automotive technicians and 
software engineers for troubleshooting 
defects, and develops or implements 
fixes that actually work to remedy prob-
lems that arise in today's highly com-
puterized vehicles.° 


Consumers who pursued auto lemon 
litigation in California from 2018 through 
2021 complained that they experienced a 
wide range of defects, including brake, 
steering, engine, transmission and electri-
cal failures. Consumers often experienced 
multiple problems with their cars by the 
time they pursued litigation. 


• Lemon vehicles are often dangerous, 
threatening the safety of the driver, pas-
sengers and people sharing the roads 
with defective cars. According to the vehi-
cle history report provider Carfax, in 2021 
there were 6.3 million vehicles with unre-
paired safety recall defects being driven 
on California roads " These vehicles are 
so unsafe that the manufacturers have 
issued a federally mandated safety recall, 
and it would be a violation of federal law 
for any car dealer to sell them as "new" 
vehicles. Typical safety recall defects in-
clude catching on fire, faulty brakes, loss 
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FIGURE ES-2. CARS SOLD PER LEMON LAW CASE, 2018 - 2021 9 
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vehicles directly to consumers and its case numbers may be Gffected by its use cf arbitration, see 
page 21. Fiat Chrysler became part c f Stellantis in 2021. 


of steering, axles that fall apart, hoods 
that fly up in traffic and obscure the driv-
er's vision, seat belts that fail in a crash, 
and exploding Takata airbags that shoot 
metal shrapnel into the faces and torsos of 
drivers and passengers, causing devastat-
ing injuries or death.12 


• Some owners of hazardous recalled 
vehicles experienced lengthy delays 
— sometimes lasting for many months 


— in obtaining recall repairs and were 
able to use California's auto Lemon 
Law to obtain refunds or safer replace-
ment vehicles .13 


In addition to defects that threaten the safe-
ty of drivers and the people around them, 
lemons also often represent an unexpected 
financial and time burden for consumers 
and small business owners. Even though 
repairs are covered by the manufacturer's 
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warranty, lemons are usually very unre-
liable, and may also be unsafe. This can 
create hardship when owners must have 
vehicles towed to the dealership for repairs, 
are left stranded by the side of the road, or 
lose their only means of transportation to 
work, school, medical care and other neces-
sities of modern life for extended periods 
while their lemon is in the repair shop. 


Before state Lemon Laws were enacted, 
auto dealers and manufacturers insisted 
that their only obligation was to "attempt" 
warranty repairs, leaving angry and frus-
trated lemon owners with faulty, unreliable, 


often dangerous vehicles .14 Lemon Laws 
have helped change this, allowing consum-
ers to protect themselves from both phys-
ical and financial harm when it comes to 
buying defective cars. The Lemon Law was 
an important addition to California's con-
sumer protection landscape 40 years ago, 
and it continues to be an important safe-
guard today. California's landmark auto 
Lemon Law's strong recipe for automotive 
"lemon-aid" should be preserved for con-
sumers — including members of the U.S. 
Armed Forces and their families — and for 
individual entrepreneurs and small busi-
nesses, now and in the future. 
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Introduction 


PAUL BLOUNT, A HUSBAND AND FATHER 
of three children, works as a Licensed Clin-
ical Social Worker and lives in Los Angeles. 
Over the years, he bought several Jeeps 
and was happy with their performance. In 
2017, he purchased a brand new 2017 Jeep 
Renegade. But unlike the other Jeeps he had 
owned, it was a nightmare.1s 


Sometimes, Blount said, it wouldn't start. 
At other times, it surged without warning 
when he needed to stop and lurched for-
ward, nearly causing him to crash into the 
cars ahead, or hesitated when he needed 
to speed up, such as when he was trying to 
merge onto a freeway. 


He took the Jeep to the dealership for re-
pairs. But, according to Blount, the dealer 
denied there was anything wrong and 
refused to even try to fix it. Blount also 
reached out to Fiat Chrysler directly but re-
ceived no response at all. After experiencing 
near-crashes, he refused to put his children 
in the Jeep. His wife was afraid to drive it. 
He drove it as little as possible and had to 
borrow his wife's car to drive his kids to and 
from school and do other activities. "Bottom 
line, that Jeep was a deathtrap," he said. 


He repeatedly asked Chrysler for help, to 
no avail. Finally, he hired a law firm that 
specializes in representing lemon owners. 


Instead of resolving the case, Fiat Chrys-
ler fought back and caused lengthy de-
lays. Their attorneys insisted on deposing 
Blount, and even after hearing about his ex-
periences with the Jeep, it took almost two 
years of litigation for the case to be finally 
resolved. Blount says that he will never buy 
another Chrysler product again. 


Blount is one of many Californians who 
find themselves stuck with an unsafe or un-
reliable vehicle that the manufacturer fails 
or refuses to repair or replace. However, 
thanks to decades of hard-fought improve-
ments to California's consumer protection 
laws, consumers like Paul Blount, members 
of the U.S. Armed Forces and their families, 
and small business owners have a powerful 
tool to protect their interests: California's 
Lemon Law. 


Over the last 40 years, California's land-
mark auto Lemon Law has provided vital 
protections to tens of millions of vehicle 
owners who bought new or used vehicles 
with a manufacturer's warranty in effect. 
California's strong recipe for auto "lem-
on-aid," widely known as a model for the 
nation, has incentivized auto manufacturers 
to live up to their warranties, motivated 
auto manufacturers to improve the quality 
of their vehicles, and provided relief for 
victims of vehicles with serious defects. 
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Lemon Laws protect consumers 
from dangerous and defective cars 


NO ONE EXPECTS TO DRIVE AWAY FROM 
the dealership only to discover their new 
car comes with serious defects. However, 
millions of Americans find themselves with 
seriously defective vehicles that are unable 
to be driven or unsafe to drive.16 When it 
happens, state auto Lemon Laws provide a 
vitally important avenue for recourse. 


Lemon Laws require auto manufacturers to 
give owners of defective cars refunds or a 
replacement vehicle when the manufacturers 
fail to fix major problems that arise during the 
warranty period.' These laws are designed to 
help encourage fast action on the part of man-
ufacturers, putting limits on how many times 
owners of lemon vehicles may be required to 
take their vehicles in for repairs or wait while 
their vehicles are in the repair shop before 
they are entitled to a refund or replacement. 
Lemon Laws cover defects that "substantially 
impair" the vehicle's use, value or safety. ,, 


Lemon cars can be dangerous 
and put lives at risk 
A faulty car can put people's lives at serious 
risk. Examples of typical defects leading to 
Lemon Law litigation include brakes that 
fail, intermittent stalling in traffic, surging 
out of control, "phantom" braking in traffic 
when there's nothing in the road, doors that 
fail to open, and intermittent malfunctions 
in electronic systems that control the vehi-
cle's safe operation.19 These defects put not 
only a car owner's safety at risk, but they 
also jeopardize the safety of their families, 
other passengers, and those around them. 


Lemon Laws have helped put pressure 
on auto manufacturers to make cars safer 


and to deal with problems before cars hit 
the market. But while the overall safety of 
vehicles on the market has improved since 
the passage of California's Lemon Law 
in 1982 — due in large part to mandatory 
federal Motor Vehicle Safety Standards for 
airbags, better seat belts, and pro-active 
crash avoidance systems — modern cars are 
far from defect-free, and California's Lem-
on Law remains as important as ever .21 


New technologies have often created new 
problems for car buyers. Manufacturers 
have shifted to electronics for controlling 
virtually all major systems in their vehicles, 
and cars now operate thanks to millions 
of lines of computer code. As a result, the 
potential for software-related malfunctions 
has increased exponentially. This is espe-
cially true in high-tech vehicles, which, 
according to a recent article about Consumer 
Reports' auto reliability ratings, "tend to 
have touchscreen controls for climate, seat 
controls and other devices that once were 
mechanical, leading to problems." 


Millions of vehicles, meanwhile, contin-
ue to be sold with defects serious enough 
to result in mandatory federal safety re-
calls. From 2010 to 2019, the number of 
auto safety recalls issued in the U.S. in-
creased by 82% 23 One factor contributing 
to increasing recalls is changes in supply 
chains and auto manufacturing processes 
in recent decades. Increasingly, multiple 
models of cars use common parts from 
the same supplier, spreading a defective 
component or piece of software across a 
large number of vehicles, and even across 
different automakers.24 For example, the 
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UNREPAI RED MECHANICAL PROBLEMS ALLEGEDLY LEAD TO CRASH AND INJURIES 


In September 2017, Alvin Ruis, a resident 
of Chula Vista, purchased a new 2017 
GMC Sierra 1500 with a warranty from 
General Motors that lasted for five 
years / 60,000 miles .20 


During the warranty period, he repeat-
edly experienced major problems with 
the transmission banging violently into 
gear and with the brake system, and he 
received alert warnings related to the 
truck's traction control functions. 


Worried about his safety, and the safety 
of others, he took the truck to a GM deal-
ership multiple times for repairs, but the 
problems persisted. He also repeatedly 
contacted GM directly and sought help, 
including asking for a refund or replace-
ment vehicle, but GM refused. 


With the safety defects unrepaired and 
GM refusing to buy back the truck 
pursuant to the Lemon Law, he hired a 
law firm that specializes in represent-
ing owners of lemon vehicles, and in 
February 2021, the firm filed a lawsuit 
against GM on his behalf. In response, 
GM filed an answer, denying that his 
truck qualified for a repurchase under 
the Lemon Law. 


largest auto safety recall in U.S. history 
— regarding defective Takata airbags that 
explode with excessive force and shoot 
metal shrapnel into drivers' and passen-
gers' faces and torsos, causing blindness, 
brain injury, and blood loss leading to 
death — was spread across more than 30 
different car brands, including multiple 
models of vehicles produced by GM, Ford, 
Fiat Chrysler, Toyota, Mercedes, Nissan, 


Approximately two months later, while 
Ruis was driving on a gravel road at 
moderate speed, he alleges that the 
still-unrepaired defects caused him to 
lose control of the truck. It rolled several 
times, and he lost consciousness. He was 
hospitalized and later learned that he 
had suffered two broken vertebrae in his 
back and an injured shoulder. 


His attorney immediately notified GM 
about the incident when it happened, 
but GM nonetheless took no action and 
refused to offer a refund or replacement 
vehicle. His case is still pending in court. 


Alvin Ruis alleges that GM failed to repair or 
buy back his GMC Sierra 1500. He was later 
injured in a rollover crash. Photo courtesy c f 
Alvin Ruis 


Honda, BMW and Subaru, spanning more 
than 10 model years.2s 


Dangerous cars are not a thing of the past, 
and strong protections are still needed in 
a changing car market to help ensure that 
the cars sold to consumers and small busi-
nesses are safe, and that lemon owners are 
able to seek recourse when they purchase a 
defective vehicle. 
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Lemon cars can be a costly 
and time-consuming burden 
In addition to defects that threaten the 
safety of drivers and the people around 
them, lemons also represent an unexpected 
financial and time burden for consumers. 
In much of the country, and in California in 
particular, many people live in areas where 
access to a car is a prerequisite for being 
able to keep afloat — having transportation 
for getting to work, school, doctor's ap-
pointments or the grocery store. For these 
individuals, dealing with a defective car can 
be highly disruptive, requiring time spent 
to get a faulty car to a shop and arrange 
alternative transportation, or doing without 
their vehicle for prolonged periods. 


Many consumers are not in a position to 
pour more money into unexpected repairs 
after purchasing a new or recent used vem-
cle with a manufacturer's warranty. A car is 
one of the largest purchases most consumers 
make in their lifetimes, often sinking them 
deep into debt.2b In the fourth quarter of 2021, 
the average loan Americans took out for the 
purchase of a new vehicle was $39,721 2' 


New car prices skyrocketed in 2021. Recent 
years have seen rapidly increasing car pric-
es, triggered in part by chip shortages and 
exorbitant pricing by car dealers, which have 
driven the average new-car price to all-time 
highs 26 Some franchised car dealers have 


charged $10,000 or more over the manufac-
turer's suggested retail price (MSRP) for pop-
ular models, especially electric vehicles. Ac-
cording to figures from the market research 
firm Edmunds, as quoted in the Washington 
Post, "more than 80 percent of U.S. car buyers 
paid above MSRP in January [2022]."29 


With the significant cost burden that vehicle 
ownership imposes even in the best cases, 
consumers and small businesses shouldn't 
have to wonder if their car purchase may 
require additional repair costs to fix major 
latent manufacturing defects, or whether 
they will have to deal with the hassle of not 
having their car, SUV, van or truck available 
for an extended period of time. 


Before state Lemon Laws were enacted, 
auto manufacturers insisted that their 
only obligation was to "attempt" warran-
ty repairs, leaving angry and frustrated 
owners of lemon vehicles with faulty, un-
reliable vehicles that caused tremendous 
hardship and were often unsafe.'° Lemon 
Laws have helped change this, allowing 
consumers to protect themselves from 
both physical and financial harm when it 
comes to buying defective cars covered 
by the manufacturer's express warranty. 
Lemon Laws were an important addition 
to the consumer protection landscape 40 
years ago, and they continue to be an im-
portant safeguard today. 
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For 40 years, California's Lemon Law 
has been a leader nationwide 


CALIFORNIAS LANDMARKAUTO LEMON LAW, 
enacted in 1982, became the model for sim-
ilar laws enacted in every state in America. 
All 50 states now have some kind of Lemon 
Law on the books, though the level of pro-
tection afforded to consumers varies 31 


California's Lemon Law, later named the 
Tanner Consumer Protection Act in hon-
or of the author, Assemblymember Sally 
Tanner, and signed into law by Governor 
Jerry Brown, amended the Song-Beverly 
Consumer Warranty Act, resulting in what 
Lemon Law experts widely considered to be 
the best recipe for automotive "lemon-aid" 
in the country. The impetus for the law came 
from frustrated, irate lemon owners activat-
ed by San Diego resident Rosemary Shahan, 
who called for enactment of a "Lemon Law" 
while picketing for five months at a car 
dealership in Lemon Grove 32 (For a more 
detailed description of the legislative history 
of the Lemon Law, see Appendix A.) 


The Lemon Law created a legal presump-
tion that if an auto manufacturer or its 
agent for performing repairs (usually a 
franchised car dealership) tries four times to 
fix a major problem, or if the vehicle is out 
of service for 30 days during the (then-typ-
ical) warranty period of 12 months / 12,000 
miles, the vehicle qualifies as a "lemon," 
triggering the manufacturer's obligation to 
buy back the lemon and provide a refund 
or replacement vehicle 33 Before the Lemon 
Law was enacted, auto manufacturers like 
Ford claimed that 30 trips to the repair 
shop might be required to fix a serious 
problem that arose under the warranty.34 


For decades, the non-profit Consumers 
for Auto Reliability and Safety (CARS), 
founded by Shahan, also spearheaded 
passage of laws to expand and strengthen 
California's Lemon Law, including the 
following: 


• A 1998 law — unique to California — 
to prohibit auto manufacturers from 
being able to silence lemon owners 
regarding the defects they experienced 
and how they were treated by the 
manufacturer. 


• A 2000 expansion of the law to cov-
er up to five vehicles purchased for 
business use and improve protections 
against lemons with life-threatening 
safety defects 35 


• The 2007 expansion of the law to cover 
military personnel stationed in or de-
ployed from California, regardless of 
where they bought their lemons.3fi 


In all, California's Lemon Law offers pro-
tections to millions of consumers and small 
businesses, including: 


• About 2 million new car, truck and SUV 
buyers or lessees each year; 


• Millions of used car buyers and owners 
of older vehicles covered by the manu-
facturer's warranty; 


• More than 157,000 active-duty U.S. 
military servicemembers and their 
families; 3' 
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• Many millions of small businesses 
and individual entrepreneurs, in-
cluding landscapers, florist shops, 
carpet cleaners, real estate agents, 
and other businesses with five or 
fewer vehicles that weigh 10,000 
pounds or less;36 and, 


• Over 27 million licensed vehicle owners 
who share the roads with them, along 
with bicyclists and pedestrians .39 


For a detailed look at the history of the 
Lemon Law in California, see Appendix A 
on page 25. 
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Problems with defective vehicles 
are widespread, but only a small 
percentage wind up in court 


CALIFORNIAS LANDMARKAUTO LEMON LAW 
provides vitally important protections for 
consumers and small businesses, providing 
recourse for car buyers when they are sad-
dled with faulty vehicles under warranty that 
automakers fail to repair. However, a Lemon 
Law court case is typically a last resort for 
lemon owners, meaning that problems with 
defective and dangerous cars are enormously 
more widespread than the figures presented 
in this report may suggest. The vast scope 
of problems with auto reliability and safety 
makes the protections of California's Lemon 
Law more important than ever. 


Each year, the number of Lemon Law cases 
filed in California courts represents a small 
fraction of the state's total car sales. From 
2018 through 2021, for example, Califor-
nians registered nearly 7.6 million new pas-
senger cars, SLJVs and light trucks, but they 
filed only 34,397 lemon cases in state courts. 
That is less than half a percent (0.45%) of 
new vehicles registered during the same 
period.` (See Figure 1.) 


While California's Lemon Law is a boon for 
consumers, not everyone who purchases a 
lemon ends up filing a lawsuit. 


FIGURE 1. CALIFORNIA LEMON LAW CASES FILED IN COURT, AS A PERCENTAGE OF 
TOTAL NEW CAR REGISTRATIONS, 2018 - 2021 41 
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■ 7.6 million new vehicle 
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Some automakers produce fewer seriously 
faulty vehicles and are more responsible in 
undertaking repair or replacement of lem-
on vehicles or offering refunds than others. 
Auto manufacturers that produce safer, 
more reliable vehicles, as well as those that 
promptly fix problems that arise during the 
warranty and satisfy their customers are 
less likely to end up in court.` The existence 
of strong Lemon Laws provides an incen-
tive for automakers to produce higher qual-
ity vehicles and address problems quickly, 
benefiting even those consumers who never 
avail themselves of the law's protections by 
pursuing litigation. 


The length of warranties that auto manu-
facturers offer can also affect the amount 
of legal exposure they face under Califor-
nia's auto Lemon Law. When the Tanner 
Act became law in 1982, the typical new 
vehicle warranty was 12 months / 12,000 
miles.` But in order to entice car buyers to 
spend an average of $47,000 on a product 
that depreciates drastically as soon as it 
leaves the car lot, auto manufacturers now 
offer warranties that last for five, six, or 
even 10 years.' The longer the warranty, 
the longer the window for legal action 
under the Lemon Law. 


In addition, many Lemon Law cases are 
resolved through arbitration — complaints 
handled outside of the court system. (See 
"Arbitration affects lemon litigation case 
numbers, particularly regarding Tesla" on 
page 21.) 


Another reason serious problems with 
vehicles may not make their way to court 
under the Lemon Law is that some of them 
are addressed through mandatory federal 
safety recalls. Federal law requires auto 
manufacturers to issue safety recalls and 
remedy dangerously defective vehicles that 
fail to comply with federal Motor Vehicle 
Safety Standards or pose an "unreasonable 


risk" to safety`s According to the National 
Highway Traffic Safety Administration, "all 
recalls are serious" and many defects that 
led to safety recalls have caused devastat-
ing injuries and / or fatalities 46 


According to Carfax data, California had 
6.3 million vehicles on the roads with un-
repaired safety recall defects in 2021 — the 
most of any state in the nation .47 Typical 
safety recalls include faulty brakes, steer-
ing wheels that come off in the driver's 
hands, engines or batteries that catch on 
fire, seat belts that fail to work in a crash, 
hoods that fly up in traffic and obscure 
the driver's vision, intermittent stalling 
in traffic, axles that break, transmissions 
that slip out of gear and cause crashes, and 
exploding metal Takata airbag housings 
that shatter into fragments of shrapnel 
and cause devastating injuries including 
blindness and blood loss leading to death .41 


The mandatory recall process is intend-
ed to provide a means for consumers to 
get safety problems quickly repaired, but 
some lemon owners whose vehicles were 
recalled by the manufacturer, and who ex-
perienced long delays — sometimes many 
months — in obtaining recall repairs have 
used California's Lemon Law to obtain 
refunds or safer replacement vehicles44 


Finally, consumers or business owners who 
purchase seriously defective vehicles may 
never talk to an attorney or file a case, even 
while their vehicle is under the factory 
warranty. Instead, these consumers put up 
with the headaches that come with buying 
a defective car, typically either paying for 
repairs out of pocket, or trading in their 
vehicles, usually at a significant loss. 


California's Lemon Law is an important 
tool to protect consumers and the mo-
toring public against faulty vehicles, but 
the stories of all but a tiny percentage of 
Californians struggling with dangerous 
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and costly defective cars are not captured 
by court records. Despite the millions of 
defective vehicles on the road, consumers 
went to court over the purchase of a lemon 


just 10,707 times in 20215° That number is 
dwarfed by the 6.3 million vehicles on Cali-
fornia's roads with unrepaired safety recall 
defects .51 (See Figure 2.) 


FIGURE 2. LEMON LAW CASES FILED IN CALIFORNIA COURTS VERSUS CARS WITH 
UNREPAIRED SAFETY RECALL DEFECTS ON CALIFORNIA ROADS, 2021 52 
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Toyota vehicles are the least frequent 
targets of California Lemon Law cases; 
General Motors vehicles are the most 
frequent 


RESEARCH INTO CALIFORNIA STATE 
electronic court filings provides an unprec-


edented view into how likely California 


consumers are to wind up in court after 


purchasing a car, SUV or light truck from 


different auto manufacturers. Not every 


complaint about defective vehicles winds 


up in court, and nearly all Lemon Law cas-


es that are filed are settled out of courts' But 


court filings show big differences among 


automakers in the frequency with which 


consumers file suit against the manufactur-


ers for producing and failing to promptly 


fix lemon cars. 


FIGURE 3. CARS SOLD PER LEMON LAW CASE, 2018 - 2021 55 
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TABLE 1. SUITS AGAINST AUTO MANUFACTURERS UNDER CALIFORNIA LEMON LAW, 2018-2021 56 


Parent company 


Total vehicle 
Cars sold per registrations, Total lemon 
lemon case 2018-2021 cases filed % of lemon cases filed 


General Motors 78 771,809 9,892 29.0°% 


Jaguar Land Rover North America 83 85,087 1,021 3.0°% 


Fiat Chrysler Automobiles* 107 618,355 5,798 17.0°% 


Nissan North America 115 493,957 4,308 12.6°% 


Ford Motor Company 148 686,045 4,621 13.5°% 


Maserati North America* 237 6,860 29 0.1% 


Kid Motors America 242 276,403 1,144 3.4°% 


Volkswagen Group of America 304 331,614 1,091 3.2°% 


Porsche Cars North America* 321 58,814 183 0.5°% 


Mercedes-Benz 324 300,175 927 2.7°% 


Hyundai Motor America 361 274,144 760 2.2°% 


BMW of North America 369 295,953 803 2.4°% 


American Honda Motor Company 476 963,390 2,026 5.9°% 


Volvo Cars of America 575 51,758 90 0.3°% 


Subaru of America 880 290,557 330 1.0°% 


Mitsubishi Motors North America 982 30,435 31 0.1% 


Tesla* 1,553 337,077 217 0.6°% 


Mazda Motor of America 1,571 175,930 112 0.3°% 


Toyota Motor Sales 2,029 1,527,887 753 2.2°% 


Total* 222 7,576,250 34,136 


Notes: Total excludes 261 cases filed against smaller vehicle manufacturers. Porsche and Maserati 
are part c f larger automakers (Volkswagen and Fiat Chrysler, respectively) and cases listed here are 
only those for which the subsidiary brands are listed as do fendants. Tesla Motors primarily sells 
vehicles directly to consumers and its case numbers may be Effected by its use cfarbitration, see 
page 21. Fiat Chrysler became part c f Stellantis in 2021. 
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From 2018 through 2021, Toyota was taken 
to court the least often — and General Mo-
tors the most often — relative to their market 
share for allegedly producing and failing to 
repair or provide refunds or replacements 
for lemon vehicles .54 A review of 34,397 lem-
on lawsuits filed in California state courts 
from 2018 through 2021 reveals that Toyota 
was taken to court under the Lemon Law 
only once for every 2,029 new Toyota ve-
hicles registered in the state. On the other 
end of the spectrum, General Motors be-
came the subject of lemon litigation once 
for every 78 new GM vehicles registered 
in California. Consumers who purchased 
GM vehicles were approximately 26 times 
as likely to file a lemon lawsuit as consum-
ers who purchased Toyotas. 


Toyota's ranking for the lowest number of 
Lemon Law cases per vehicle sold may be a 
reflection of its longstanding reputation for 


quality. Toyota and its luxury Lexus brand 
regularly rank near the top of J.D. Power's 
annual vehicle dependability studys' Accord-
ing to Consumer Reports, "Toyota builds solid, 
efficient and reliable vehicles ... Overall reli-
ability for the brand continues to be superb. "sa 


Lemon cases filed in California and includ-
ed in this analysis represent both consumer 
and commercial litigation, cases regarding 
both new cars and used cars still under 
warranty, and leases. Some defendants are 
alleged to have refused to repair the defec-
tive car in question, while others refused to 
refund the purchase price after attempting 
to fix the vehicle and failing to do so in a 
timely manner, as required by the Lemon 
Law. Lemon litigation is sometimes com-
bined with fraud or misrepresentation 
charges in cases where a vehicle was know-
ingly sold with serious defects that weren't 
disclosed to the buyer. 
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Consumers filing Lemon Law litigation 
report a wide array of vehicle defects 


CONSUMERS WHO PURSUED LEMON 
litigation in California for a defective car 


from 2018 through 2021 experienced a vari-
ety of issues, ranging from defects such as 
an information screen that displays every-
thing upside down to loss of power while 
being driven in traffic. In some cases, cars 
were sold with unrepaired safety recalls, 
including batteries prone to catching fire 
if fully charged, and exploding Takata 
airbags. Often, consumers faced multiple 
problems with their cars by the time they 


pursued litigation. For example, one case 
filed in 2021 pertained to a subcompact 
sport utility vehicle with "shaking, power 
loss, cylinder misfiring ... excessive oil con-
sumption and check engine light illumina-
tion defects."59 Another case involved a 2018 
compact car that contained defects with the 
"engine, air filter, [and] wrench light illu-
mination" as well as "a thump sound from 
the vehicle while driving ... loss of power 
while driving, smoke emitting from the 
vehicle, and stalling."6° 


FIGURE 4. SAMPLE OF DEFECTIVE PARTS CALIFORNIANS WENTTO COURT OVER IN 2021 


Air conditioner/ HVAC system 
Back up camera 
Front radar collision sensor 
Lane change assist 
Navigation software 
Odometer 
Seat belts 


\,•ndshield wiper fluid system / 


Battery 
Clutch 
Coolant system 
Engine control module 
EVAP purge solenoid valve 
Fuel filter 
Fuel injectors 
0, (oxygen) sensor 
Power control module 
Throttle chamber 
Timing cover with oil pump assembly 
Transmission range control module 
Valve timing actuator 


Adaptive cruise control \ 
All-wheel drive 
Brakes 
Emergency brake system 
Left strut assembly 
Power steering system 
Tire pressure monitoring system / 
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Narratives from lemon owners PROBLEMS REPORTED IN LEMON LAW 
The following narratives are about real 
Californians who used the Lemon Law to 
protect themselves from defective cars.b1 


Failed backup camera on a new 
2020 Ford Edge FWD SEL 


On March 27, 2020, Lawrence and Bonnie 
Shanahan leased a new 2020 Ford Edge 
FWD SEL from Fiesta Ford in Riverside 
County. The price of the lease included 
Ford's 3-year 36,000 mile "bumper-to-
bumper" warranty as well as a 5-year, 
60,000-mile powertrain warranty. 


When there were only 3,416 miles on the 
odometer, the federally mandated backup 
camera, which is supposed to help prevent 
low-speed collisions by allowing drivers 
to see small children and objects otherwise 
obscured by the vehicle itself, failed. The 
screen went totally blank. 


At the time, Mr. Shanahan was backing up 
slowly in his residential community. When 
the camera failed, he backed into a metal 
bar protruding from a truck behind the 
driveway, which easily would have been 
visible with a functioning backup camera. 


Until that incident, Mr. Shanahan had a spot-
less driving record. Despite the failure of the 
backup camera, Ford refused to pay for the 
repairs to fix the damage to the vehicle. The 
Shanahans had to pay a $2,000 deductible 
and their insurance rates went up. 


Three weeks after they got the vehicle back 
from Fiesta Ford for warranty repairs, and 
from Fiesta Ford's body shop for the colli-
sion damage repairs, the Shanahans received 
a safety recall notice from Ford that said: 


Compliance Recall Notice 20C19 / 
NHTSA Recall 20V-576 ... Ford Mo-
tor Company has determined that 
your vehicle ... fails to conform to 


LITIGATION IN 2021 (PARTIAL LIST) 


"Jerking" 


"Loss of power" 


"Rear hatch does not open or close 
with kick feature" 


"Severe vibration and shuddering 
during idle" 


"Harsh shifting" 


"Hesitation defects causing the vehicle 
to lurch between gears" 


"Vehicle shuts off randomly" 


Federal Motor Vehicle Safety Stan-
dard (FMVSS) number 111— Rear 
Visibility.... On your vehicle, the 
rear view camera could intermittent-
ly display a blank or distorted image. 
[This defect] may reduce the driver's 
view of what is behind the vehicle, 
increasing the risk of a crash. 


The federal requirement for auto manu-
facturers to install backup cameras was in 
response to years of heartbreaking trage-
dies involving parents who inadvertently 
backed up over their own toddlers, who 
were not visible to a parent in the driver's 
seat without the addition of that simple 
lifesaving technology. 


The Shanahans took the vehicle back to Fi-
esta Ford for the safety recall repairs, which 
Ford was required by federal law to pro-
vide at no cost to the Shanahans. They were 
assured that the problem was fixed. But 
nine days later, the backup camera failed 
again. Warning lights began lighting up on 
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the dashboard. Other electrical problems 
surfaced. The dealership replaced a blown 
fuse and three fuse harnesses. But intermit-
tent electrical defects continued to occur. 


During the first year of their lease, the Sha-
nahan returned the Edge to Fiesta Ford at 
least five times for repairs to fix the safety 
defects, and the vehicle was in the repair 
shop for a total of more than 48 days. 


Finally, in early February 2021, the Shana-
han lost confidence in the car and stored 
it in a garage. They notified Ford that they 
wanted a refund or replacement, but Ford 
refused. They finally hired a law firm that 
specializes in Lemon Law litigation. 


Mr. Shanahan is elderly and has serious 
health concerns stemming from cancer 
treatments. Under California law, elderly 
people and those with serious health com-
plications may request an expedited trial 
schedule, to speed up the legal process. 
When Mr. Shanahan made the request, Ford 
refused to agree, forcing his attorneys to 
have to file a motion to avoid prolonged 
litigation. Ford also continued to stonewall 
until the eve of when a trial was scheduled, 
when they finally offered the couple a re-
fund for their unsafe lemon car. 


IFaulty electronics in a Chrysler minivan 


In October 2019, Michael Farro, who lives in 
Los Angeles, purchased a new 2019 Chrysler 
Pacifica minivan for his family's use that came 
with an express warranty from Fiat Chrysler 
that lasted for 36 months or 36,000 miles. 


The very same day he bought the car, it 
experienced major electrical problems. 
In fact, the battery needed to be repaired 
before Farro could drive the minivan off 
the lot. He took the faulty vehicle back to 
the authorized dealership for repairs at 


least seven times, and it was out of service 
for at least 43 days. Six of these visits oc-
curred during the "Lemon Law presump-
tion" period of 18 months / 18,000 miles .62 


But the problems persisted, affecting vital 
systems, such as the auto stop-start, the 
brakes, and the battery, which continued 
to be unreliable. Ultimately, the minivan 
was never properly repaired and was un-
safe to drive. 


Farro repeatedly contacted Fiat Chrys-
ler for help, and requested a refund or 
replacement vehicle, but Fiat Chrysler 
refused. After years of being stuck with a 
grossly unreliable lemon, Mr. Farro hired 
a law firm that specializes in representing 
owners of lemon vehicles. He submitted 
his case to the dispute resolution pro-
gram that Fiat Chrysler funds to handle 
Lemon Law complaints. At a November 
16, 2021, hearing, the arbitrator examined 
the evidence, and heard statements from 
him and the attorneys for both sides. 
Shortly afterward, the program issued a 
decision in favor of Farro, agreeing that 
the minivan was a lemon, and ordering 
Fiat Chrysler to provide a refund within 
30 days. The next day, Farro accepted the 
decision, in writing. 


Under the rules that govern Lemon Law 
dispute resolution programs, whenever 
a lemon owner accepts the decision, auto 
manufacturers are required to comply 
within 30 days. But more than a month 
later, Fiat Chrysler had still failed to com-
ply. On December 27, 2021, Farro's attor-
neys filed a lawsuit under California's auto 
Lemon Law seeking to enforce his Lemon 
Law rights. It took almost another month 
after the lawsuit was filed until Fiat Chrys-
ler finally complied with the decision 
rendered by its own dispute settlement 
program. 
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ITesla "falcon wing" door problems lead to prolonged repair fight 


On June 29, 2017, Alicia Rebuelta, who lives 
in the Bay Area, purchased a brand new 
2017 Tesla Model X, for a purchase price of 
$118,469. Soon afterward, she and her hus-
band, who also drove the car, began to expe-
rience serious defects, including malfunction-
ing "falcon wing" doors, windows that failed 
to open or close, and intermittent problems 
with the computer systems that control major 
aspects of the car's performance. 


Other purchasers of Teslas with "falcon 
wing" doors have complained bitterly 
about them online, posted videos, and 
claimed to have filed warranty complaints 
with Tesla .63According to one report on the 
auto website Motor Biscuit: 


Tesla marketed its rear-passenger 
falcon-wing doors as an easy way to 
get family members situated inside 
the vehicle. The doors open upward 
instead of outward, providing better 
access to the rear rows. However, 
some owners have discovered that 
the doors can't even open all the 
way. And sometimes, the doors seem 
to have minds of their own, closing 
and opening randomly. One door 
might close properly, while the other 
remains open. 64 


The Rebueltas took their Model X back to 
Tesla on at least five occasions, seeking re-
pairs under Tesla's warranty. However, the 
repair attempts failed to fix the problems, 
which persist to this day. 


The Rebueltas are very unhappy with 
their car and concerned about its safe-
ty. Frustrated by Tesla's failure to fix the 
problems, they requested a refund from 
Tesla, but Tesla refused. Finally, they hired 
a law firm that specializes in representing 
lemon owners against auto manufactur-
ers. On July 30, 2018, the law firm filed a 
lawsuit on their behalf, seeking a refund 
and a civil penalty of up to double their 
damages. 


Tesla responded by filing a motion to have 
their lawsuit moved out of the public 
court system, where judges are sworn to 
uphold the law, to a privatized arbitra-
tion system that typically doesn't include 
many of the safeguards built into the 
court system, hides its rulings from public 
scrutiny, and in which the deck is usually 
stacked against consumers. Plus, consum-
ers who lose cannot file an appeal . 65 


It has now been more than three and a half 
years since their lawsuit was filed, and so 
far, their case hasri t even been heard, so 
their case remains unresolved .66 
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ARBITRATION AFFECTS LEMON LITIGATION CASE NUMBERS, PARTICULARLY 
REGARDING TESLA 


As explained above, the number of law-
suits filed under the Lemon Law is far 
lower than the number of lemon vehicles 
sold to California consumers. There are 
millions more seriously defective vehicles 
being driven on California's freeways 
than court records capture. Another 
important reason for this gap is the use of 
a rigged, privatized system called "arbi-
tration" that allows automakers to avoid 
accountability under consumer protec-
tion laws.6' Differences in the frequency 
with which lemon disputes find their 
way to arbitration may be one factor in 
variations in Lemon Law cases across 
manufacturers, particularly for Tesla. 


Arbitration clauses appear in many 
kinds of consumer contracts and deny 
consumers their constitutional right to 
have their case heard in an open, public 
court of law by requiring them to submit 
future disputes to an arbitration process 
paid for by the company that harmed 
them. Instead of these cases being heard 
by a judge who is sworn to uphold the 
law, or a jury of citizens who are instruct-
ed to uphold the law, they are instead 
heard by a private arbitrator or panel 
of arbitrators who often rule in favor of 
the company that pays for the process. 
Usually, consumers also lose their right 
to appeal a bad decision.66 


Many state Lemon Laws require lemon 
owners to submit their disputes to biased 
arbitration programs that have an obvious 
conflict of interest, since the auto manu-
facturers pay for the process. But in Cali-
fornia, thanks to decades of hard-fought 
battles by consumer groups, lemon own-
ers generally remain free to choose to file 
a legal case in a public court of law. 


The role of arbitration is particularly 
important to understand regarding Tesla. 
Because Tesla doesn't have franchised 
car dealerships and sells vehicles directly 
to consumers and small business owners, 
Tesla is in a unique position to impose 
arbitration to contend with lemon dis-
putes. Tesla exploits this advantage by 
including arbitration clauses in its sales 
contracts, affecting its numbers in this 
report's analysis. Any consumer pur-
chasing a Tesla must sign a Motor Vehi-
cle Order Agreement, which includes an 
"agreement to arbitrate` clause.69 This 
clause states that, unless consumers opt 
out of arbitration by mailing Tesla a letter 
within 30 days of purchasing the vehicle, 
the consumer agrees to using arbitration 
— instead of being able to use the Lemon 
Law in court — to reach a resolution.'° 
Chances are that very few Tesla owners 
take the formal step of opting out of arbi-
tration, especially not in time to preserve 
their access to court. 


Some Lemon Law cases are still filed 
against Tesla in California courts, as the 
analysis in this report shows. This is in 
part because consumers who have com-
pleted the process to opt out are able to 
take Tesla to court for Lemon Law viola-
tions. Other cases may be a result of Tesla 
having failed to meet a deadline within 
the arbitration process, allowing a con-
sumer to then pursue their Lemon Law 
rights in court. Nevertheless, because the 
company is uniquely able to avoid Lem-
on Law litigation by imposing arbitra-
tion on its customers, the relatively low 
number of lemon cases filed in relation 
to Tesla's market share should not neces-
sarily be taken as an indicator of superior 
vehicle quality. 


PAGE 21 







Conclusions and recommendations 


A CONSUMER WHO BUYS A CAR AND 
pays for a warranty issued by the manufac-
turer expects it to be safe and functional, not 
riddled with defects that are expensive and 
time-consuming to fix, or worse, downright 
dangerous. Lemon Laws provide these con-
sumers with valuable protections, ensuring 
that no consumer buying a defective car that 
is covered by the manufacturer's warranty 
is left without an avenue for recourse. 


A review of lemon litigation cases filed in 
California state courts from 2018 through 
2021 found that Toyota was the least likely 
to be taken to court for violating the Lemon 
Law relative to its share of the automobile 
market, while General Motors was the most 
likely. Consumers shopping for vehicles 
may want to be aware of their likelihood of 
ending up in court over a lemon car when 
making purchase decisions. 


California's Lemon Law is a historic piece 
of legislation, setting an example emu-


lated by many states. The landmark auto 
Lemon Law provides vital protections for 
millions of consumers, small businesses, 
individual entrepreneurs, military per-
sonnel and their families, and others with 
whom they share the roads. The Lemon 
Law also helps provide good-paying jobs 
for thousands of skilled automotive tech-
nicians and software engineers, workers 
who produce replacement parts, employ-
ees who work at parts distribution centers, 
and others in the supply chain. Attempts 
to weaken the law should be rejected, 
and the law should be preserved. 


Dangerous cars can cost lives. While most 
cars have gotten safer over time, partic-
ularly with the adoption of newer safety 
features, the Lemon Law remains a crucial 
part of the consumer protection landscape. 71 
Defective cars are still an unfortunate fact of 
life, making California's Lemon Law just as 
essential as it was when it was enacted 40 
years ago. 
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Methodology 


THE DATA FOR THIS REPORT'S ANALYSIS 
consists of two parts: records of Lemon 
Law litigation cases filed in California state 
courts, and new vehicle registrations in 
California. The time period covered in the 
data of both sources is four years, from 2018 
through 2021. 


New vehicle registration data can be found 
in Calf forma Auto Outlook, published by the 
California New Car Dealers Association 
(CNCDA).n Annual new vehicle registra-
tions for 2018 were pulled from Volume 16, 
Number 1 of California Auto Outlook, which 
was published in February 2020. Annual 
new vehicle registrations for 2019 and 2020 
were pulled from Volume 17, Number 1, 
released February 2021. Annual new vehicle 
registrations for 2021 were pulled from Vol-
ume 18, Number 1, released February 2022. 
New vehicle registrations were used as the 
closest approximation to sales numbers that 
researchers were able to access. It's like-
ly some small percent of registrations are 
captured in the data as having happened 
in a different year than the purchase of the 
car, as registrations for new car purchases 
can take as many as 40 days to process." 
However, using registrations as an approxi-
mation for sales data still allows for a useful 
analysis. 


Data for the analysis of Lemon Law litiga-
tion cases comes from Courthouse News 
Service's CasePortal database. Searches 
were limited to cases filed between 2018 
and 2021, and the search results were 
downloaded as CSV files. Cases were se-
lected from the database if they related to 
"Lemon Law;" warranty cases, or failure to 
make repairs in which the names of auto-
makers were listed as defendants. 


From there, unrelated and duplicate cases 
were removed from the dataset, including: 


• Cases unrelated to motor vehicles. 


• Cases that did not include a manufactur-
er as a defendant. (This includes cases in 
which car dealerships or automakers' fi-
nancing arms were listed as defendants 
without a manufacturer listed.) 


• All federal cases. 


The following records were flagged as du-
plicates and the duplicate cases removed: 


• Cases with identical case numbers. 


• Cases transferred within the California 
court system. 


• Cases that involved the same plain-
tiffs, the same defendants and the same 
lawyers were assumed to be duplicates, 
unless there was an indication that the 
two cases related to different vehicles. 


Due to the limitations of the data cleaning 
methods used, a small number of duplicate 
or inappropriate records may remain. (For 
example, it was impossible to identify du-
plicates involving variations in the spelling 
of plaintiffs' names.) In addition, it is pos-
sible that the method for identifying dupli-
cates described above may have captured a 
small number of non-duplicate records. 


The new vehicle registration data were 
presented by brand, whereas the de-
fendants in Lemon Law cases accessed 
through the CasePortal are typically parent 
companies (e.g., "Acura" vs. "American 
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Honda Motor Company.") To allow for 
the calculation of lemon cases by market 
share, brands were associated with parent 
company automakers as shown in Ap-
pendix B. Note that some subsidiary firms 
(e.g., Porsche and Maserati), were named 
as defendants in a significant number of 
lemon cases and are listed individually in 
this report. However, there may be other 
cases related to vehicles made by these 
manufacturers that are included in the 
totals for their parent companies. 


"Other" lemon litigation cases 
Of the 34,397 total number of lemon cases 
presented in this report for 2018-2021, 261 
cases are excluded from Table 1 ("Suits 
against auto manufacturers under Cal-
ifornia Lemon Law, 2018-2021"). These 
represent cases where the defendant was 
a smaller auto manufacturer for which no 
registration data was available in the CNC-
DA data (such as Suzuki, Aston Martin and 
Rolls Royce), or represented other types 
of vehicles covered by California's Lemon 
Law that were also not available in CNCDA 
data (such as motorcycles made by Harley 
Davidson or Kawasaki, or RVs like those 
manufactured by Winnebago). 
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Appendix A: California's auto Lemon Law: 
Legislative highlights 


CALIFORNIA'S LANDMARK AUTO 
Lemon Law, enacted in 1982, became the 
model for similar laws enacted in every 
state in America. The Lemon Law amended 
an earlier warranty law that was seldom 
used in court. 


1970: Governor Ronald Reagan signs the 
Song-Beverly Consumer Warranty Act." 
The Act requires manufacturers of all con-
sumer products purchased or leased in 
California and "used or bought for use 
primarily for personal, family, or household 
purposes" to do the following: 


• Honor their express warranties, for as 
long as those warranties last, regardless 
of whether the product is purchased 
"new" or "used"; 


• Provide adequate repair parts and facil-
ities for making the repairs necessary in 
order to live up to their warranties; 


• "Promptly" provide refunds if they fail 
to fix major problems after a "reasonable 
number" of repair attempts; 


• Pay reasonable attorney fees for wronged 
consumers who use Song-Beverly and 
prevail. 


The Song-Beverly Act also provides for a 
discretionary civil penalty of up to double 
the wronged consumer's damages for willful 
violations, creating an important incentive 
for manufacturers to comply with the law. 
However, lemon owners rarely used the law, 
largely due to uncertainty over what qualifies 
as a "reasonable number" of repair attempts. 


1979: While picketing for five months at 
a car dealership near San Diego, after the 
dealership failed to repair her damaged 
car for three months and threatened to 
put bad parts in her car if she complained, 
Rosemary Shahan hears horror stories from 
irate, frustrated lemon owners stuck with 
faulty, often dangerous, cars. She decides 
the law needs to be changed and passes out 
fliers and organizes media events, calling 
for passage of a "Lemon Law" and urging 
frustrated lemon owners to write to As-
semblymember Bill Lockyer, Chair of the 
Assembly Committee on Consumer Protec-
tion. Lockyer responds that he's receiving 
a "great deal of mail from San Diego in 
support of a 'lemon' law," and schedules a 
legislative hearing in San Diego. 75 


At the hearing, legislators ask auto manu-
facturers what they consider to be a "reason-
able number" of repair attempts. A repre-
sentative for Ford Motor Company shocks 
the audience when he testifies that "there 
are times when 30 visits [to the repair shop] 
may be required to solve the problem." 76 
Soon after hearing this revealing testimony, 
Assemblymember Sally Tanner introduces 
legislation to create a legal presumption 
that "reasonable" is four tries or a total of 
30 days out of service during the typical 12 
month / 12,000-mile warranty period. 


Shahan settles with the car dealership 
that failed to fix her car and founds the 
non-profit organization Motor Voters (later 
re-named the Consumers for Auto Reliabil-
ity and Safety Foundation), enlisting San 
Diego area consumer advocates who vol-
unteer to serve as board members. For the 
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next three years, Shahan and Motor Voters 
work with Tanner and her excellent staff for 
passage of the law, building coalitions, mo-
bilizing support, generating news coverage 
to amplify lemon owners' voices, helping 
draft amendments, testifying in Sacramento 
at legislative hearings, and working to over-
come auto manufacturers' opposition. 


1982: On July 7, after three years of legis-
lative battles, Governor Jerry Brown signs 
California's landmark auto Lemon Law, AB 
1787, hosting a signing ceremony where he 
pours "lemon-aid" for attendees, including 
the proud author, Assemblymember Sally 
Tanner, and Shahan, as well as key staffers 
and other supporters. Years later, the law is 
named the "Tanner Consumer Protection 
Act," in honor of its leading legislative cham-
pion, who worked tirelessly for its passage." 


Early 1990s: Auto manufacturers and motor 
home manufacturers attempt to weaken 
California's recipe for automotive lem-
on-aid. One bill, authored by Assembly-
member Jackie Speier and backed by the 
auto industry, would have eliminated the 
discretionary double civil penalty for will-
ful violations of the Lemon Law." Speier 
also authored another bill, backed by auto 
dealers and manufacturers, to create loop-
holes for engaging in "lemon laundering" — 
deceptively marketing repurchased lemons 
to used car buyers without repairing the 
defects. 79 Shahan fights back and mobilizes 
opposition, including dumping 800 pounds 
of lemons at the Capitol in Sacramento to 
protest the attacks on California's Lemon 
Law. The anti-consumer bills are either 
defeated or amended so as to actually im-
prove the law. 


1998: Consumers for Auto Reliability and 
Safety (CARS), a non-profit auto safety and 
consumer advocacy organization founded 
by Shahan, leads passage of first-in-the-
nation legislation (AB 2410), authored by 


Assemblymember Kevin Shelley, to prohibit 
auto manufacturers from forcing lemon 
owners to sign confidentiality agreements 
(except regarding the terms of any settle-
ment) as a condition of repurchasing their 
lemon vehicles. 80 The law preserves lemon 
owners' First Amendment rights to tell the 
truth about their experiences, including 
what defects existed in their lemons and 
how they were treated by the manufacturer 
and dealer. This helps preserve the Lemon 
Law and also makes important information 
available to subsequent owners of the same 
lemon vehicles, helping discourage "lemon 
laundering" of repurchased lemon cars." 


1998: Assemblymember Susan Davis au-
thors legislation (AB 1848) to expand Cali-
fornia's Lemon Law protections to include 
small businesses and individual entrepre-
neurs who own up to five vehicles and use 
them for both personal and business pur-
poses ("mixed" use) .12 CARS and other con-
sumer groups join in supporting passage. 


1998: Legislation (AB 2277) would have 
drastically reduced the amount owners 
of lemon motor homes could receive as 
refunds, doubled the amount of time for re-
pairs from 30 days to 60 days out of service 
for the Lemon Law presumption to apply, 
and also would have required them to sub-
mit to a "final repair attempt" that could be 
in another state. 83 The bill was defeated. 


1999: Assemblymember Susan Davis au-
thors legislation (AB 1290), sponsored by 
California's attorney general, to change 
the lemon law "presumption" period from 
12 months / 12,000 miles to 18 months / 
18,000 miles." 


2000: CARS leads passage of legislation, au-
thored by Senator Byron Sher (SB 1718) to 
expand California's Lemon Law protections 
to include small businesses and individual 
entrepreneurs who own up to five vehicles 


PAGE 26 







weighing less than 10,000 pounds and used 
primarily for business purposes. 85 The new 
law also provides owners of vehicles with 
life-threatening safety defects better protec-
tion, by creating a legal presumption they 
are entitled to a refund or replacement after 
two failed repair attempts, instead of four. 86 


2002: California celebrates the 201 anniver-
sary of Governor Jerry Brown's signing of 
the Lemon Law / Tanner Consumer Pro-
tection Act. Former Assemblymember Sally 
Tanner, retired and living in Ferndale, cel-
ebrates with Shahan, former staffers, other 
legislators and supporters at public events 
at the Capitol in Sacramento hosted by the 
California Department of Consumer Affairs. 
Staff who oversee the Department's Lemon 
Law Arbitration Certification Program hand 
out bright yellow "stress balls" in the shape 
of lemons commemorating the anniversary. 


2007: CARS leads the successful fight to 
expand California's Lemon Law to protect 
members of the military serving in the U.S. 
Armed Forces and stationed in, or deployed 
from, California — regardless of where they 
purchased their lemon car. The legislation 
(SB 234), authored by Senator Ellen Cor-
bett, passes unanimously and is signed into 
law by Governor Arnold Schwarzenegger, 
despite behind-the-scenes opposition from 
auto manufacturers .87 


2007 — today: Some auto manufacturers 
continue to attempt to weaken California's 
Lemon Law, attacking the law in the legisla-
ture and the courts. So far, CARS and coa-
lition allies have been successful in fending 
off their attacks in the legislature, and have 
won numerous court battles, including be-
fore the California Supreme Court. 
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Appendix B: Automakers and their 
subsidiary brands 
TABLE B-1. AUTOMAKERS AND THEIR SUBSIDIARY BRANDS88 


American parent company Subsidiary brands included in analysis 


American Honda Motor Company Acura, Honda 


BMW of North America BMW, MINI 


Fiat Chrysler Automobiles Alfa Romeo, Chrysler, Dodge, FIAT, Jeep, Ram 


Ford Motor Company Ford, Lincoln 


General Motors Buick, Cadillac, Chevrolet, GMC 


Hyundai Motor America Genesis, Hyundai 


Jaguar Land Rover North America Jaguar, Land Rover 


Kid Motors America Kid 


Maserati North America Maserati 


Mazda Motor of America Mazda 


Mercedes-Benz Mercedes 


Mitsubishi Motors North America Mitsubishi 


Nissan North America Infiniti, Nissan 


Porsche Cars North America Porsche 


Subaru of America Subaru 


Tesla Tesla 


Toyota Motor Sales Lexus, Toyota 


Volkswagen Group of America Audi, Volkswagen 


Volvo Cars of America Volvo 
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Synopsis
Background: Insured individual and citizens group brought separate actions against insurers
alleging, inter alia, violation of rate provisions of Proposition 103. The Superior Court, Los
Angeles County, Nos. BC297437, BC266219, Anthony J. Mohr, J., denied insurers' joint motion
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[Holding:] The Court of Appeal, Croskey, J., held that Proposition 103 did not create private cause
of action for violation of rate-determination provision.


Petitions granted.


West Headnotes (8)


[1] Action Statutory rights of action
Insurance Actions and Proceedings
Insurance Review



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0193899001&originatingDoc=I30593388b47011da8cccb4c14e983401&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0155882601&originatingDoc=I30593388b47011da8cccb4c14e983401&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/13/View.html?docGuid=I30593388b47011da8cccb4c14e983401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/13k3/View.html?docGuid=I30593388b47011da8cccb4c14e983401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I30593388b47011da8cccb4c14e983401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1545/View.html?docGuid=I30593388b47011da8cccb4c14e983401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I30593388b47011da8cccb4c14e983401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1545(7)/View.html?docGuid=I30593388b47011da8cccb4c14e983401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Farmers Ins. Exchange v. Superior Court, 137 Cal.App.4th 842 (2006)
40 Cal.Rptr.3d 653, 06 Cal. Daily Op. Serv. 2251, 2006 Daily Journal D.A.R. 3167


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


Proposition 103 provision, “Any person may initiate or intervene in any proceeding
permitted or established pursuant to this chapter, challenge any action of the commissioner
under this article, and enforce any provision of this article,” does not create a private right
of action for insurer's violation of Proposition 103's rate-determination section; provision
creates broad standing, but only in proceedings authorized under Insurance Code chapter,
which do not include judicial proceedings against insurers. West's Ann.Cal.Ins.Code §§
1861.02, 1861.10(a).


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, §§ 9, 10; Croskey et al., Cal.
Practice Guide: Insurance Litigation (The Rutter Group 2005) ¶ 14:31.5 et seq. (CAINSL
Ch. 14-B); Cal. Jur. 3d, Insurance Companies, § 32.


3 Cases that cite this headnote


[2] Action Statutory rights of action
A statute creates a private right of action only if the enacting body so intended.


18 Cases that cite this headnote


[3] Action Statutory rights of action
Intent in statute to create private cause of action need not necessarily be expressed
explicitly, but if not, it must be strongly implied.


19 Cases that cite this headnote


[4] Statutes Construction and operation of initiated statutes
Courts construe a statute enacted by an initiative measure under the same principles of
construction applicable to statutes enacted by the Legislature.


[5] Statutes Construction and operation of initiated statutes
The voters enacting an initiative are presumed to be aware of existing law.


4 Cases that cite this headnote


[6] Statutes Superfluousness
A statute may clarify and emphasize a point notwithstanding the rule against surplusage.
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1 Case that cites this headnote


[7] Action Statutory rights of action
Insurance Review
Construction of Proposition 103 provision asserted by the Department of Insurance, as
amicus curiae in litigation concerning whether provision created private right of action,
was not entitled to judicial deference; issue did not concern matter within technical
expertise of Department, but rather was legal question ordinarily within province of courts.


3 Cases that cite this headnote


[8] Administrative Law and Procedure Deference to Agency in General
Administrative Law and Procedure Permissible or reasonable construction
Whether statutory interpretation by administrative agency is entitled to judicial deference,
and weight due to agency's interpretation, turns on legally informed, commonsense
assessment of its contextual merit; two categories of factors to consider are those indicating
that agency has interpretive advantage over courts and those indicating that agency's
interpretation is probably correct.


2 Cases that cite this headnote


Attorneys and Law Firms


**654  Barger & Wolen, Steven H. Weinstein, Richard G. De La Mora, Marina M. Karvelas and
Spencer Y. Kook, Los Angeles, for Petitioners.


Heller Ehrman, Vanessa Wells and Victoria Collman Brown, Menlo Park, for State Farm Mutual
Automobile Insurance **655  Company as Amicus Curiae on behalf of Petitioners.


No appearance for Respondent.


Bill Lockyer, Attorney General, David S. Chaney, Senior Assistant Attorney General, Mark P.
Richelson and W. Dean Freeman, Supervising Deputy Attorneys General, Diane Spencer Shaw,
Deputy Attorney General; Gary Cohen, Elizabeth Mohr and Bryant W. Henley for the Department
of Insurance as Amicus Curiae on behalf of Respondent.
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Roxborough, Pomerance & Nye, Drew E. Pomerance, Marina N. Vitek and Vincent S. Gannuscio,
Woodland Hills; Goshgarian & Marshall, Mark Goshgarian, Calabasas, and John A. Marshall, Los
Angeles, for Real Party in Interest Douglas Ryan.


Lerach Coughlin Stoia Geller Rudman & Robbins, John J. Stoia, Jr., Theodore J. Pintar, Kevin
K. Green, James D. McNamara, San Diego; The Foundation for Taxpayer and Consumer Rights,
Harvey Rosenfield and Pamela M. Pressley for Real Party in Interest The Proposition 103
Enforcement Project.


Opinion


CROSKEY, J.


*847  Insurance Code section 1861.02, 1  enacted in November 1988 as part of Proposition 103,
limits the factors that an insurer can consider in determining insurance rates. Statutes predating
Proposition 103 created a comprehensive scheme for administrative enforcement of insurance
rate regulations. Proposition 103 provided for greater public participation in those proceedings
and enhanced the effectiveness and public accountability of the Insurance Commissioner
(Commissioner). Section 1861.10, subdivision (a), also enacted as part of Proposition 103, states,
“Any person may initiate or intervene in any proceeding permitted or established pursuant to this
chapter, challenge any action of the commissioner under this article, and enforce any provision
of this article.” The superior court ruling on motions for judgment on the pleadings determined
that section 1861.10 creates a private right of action against an insurer for a violation of section
1861.02. The defendant insurers petitioned this court for extraordinary relief. In these consolidated
writ proceedings, we conclude that there is no private right of action for a violation of section
1861.02 and grant the insurers' petitions.


1 All statutory references are to the Insurance Code unless otherwise specified.


PROCEDURAL BACKGROUND


1. Complaints
Douglas Ryan, on behalf of himself and the general public, sued Farmers Insurance Exchange
(Farmers) in April 2001 alleging that it denied a Good Driver Discount to drivers with no prior
automobile insurance coverage, in violation of Insurance Code section 1861.02. He alleged a single
count for unfair business practices under the unfair competition law (Bus. & Prof.Code, § 17200 et
seq.). He later dismissed the action without prejudice and filed a complaint with the Commissioner
pursuant to a stipulation with Farmers. The Commissioner issued an order in January 2002 stating
that the Department of Insurance had proposed a regulation to define a permissible “persistency”
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credit, stated that it would be inefficient to address each insurer's class plan piecemeal, and declined
to accept jurisdiction.


The Proposition 103 Enforcement Project (the Project), on behalf of itself and the general public,
sued Safeco Insurance Company of America (Safeco) and First National Insurance Company of
America (First National) in January 2002 (LASC  **656  No. BC266219), alleging that they
charged higher premiums to drivers with no prior automobile insurance coverage or no continuous
coverage in violation of section 1861.02, and that they failed to report their true underwriting
practices in violation of section 1859. The *848  Project alleged counts for (1) violation of section
1859, (2) violation of section 1861.02, and (3) unfair business practices. The superior court stayed
the action in July 2002 stating that the alleged Insurance Code violations were within the primary
jurisdiction of the Commissioner. Meanwhile, the Department of Insurance adopted regulations
addressing the proper use of the “persistency” rating factor. 2  The regulations became effective in
September and November 2002 (Cal.Code Regs., tit. 10, §§ 2632.5, subd. (d)(11), 2632.13, subd.
(i)). 3  After the Project submitted the matter to the Commissioner, the Commissioner issued an
order in December 2002 declining to exercise jurisdiction “because the factual questions presented
by the litigation do not require any actuarial or rate making expertise, matters which the California
Department of Insurance regularly handles, and matters in which the Commissioner is vested with
unique authority. The particular facts necessary to resolve the dispute will best be obtained through
the discovery processes available in the Superior Court.”


2 “The term ‘rating factor’ is defined as any factor, including discounts, used by an insurer
which establishes or affects the rates, premiums, or charges assessed for a policy of
automobile insurance.” (Cal.Code Regs., tit. 10, § 2632.2, subd. (a).)


3 The new regulations prohibit consideration of a driver's prior insurance, or absence of prior
insurance, with another, nonaffiliated insurer. (Cal.Code Regs., tit. 10, § 2632.5, subd. (d)
(11)(B).)


Ryan commenced another action against Farmers in June 2003 (LASC No. BC297437), filing a
complaint alleging a single count for unfair business practices. The superior court determined that
the two actions, and several others, were related and stayed the actions pending a final decision by
the Court of Appeal in Donabedian v. Mercury Ins. Co. After that opinion was filed (Donabedian
v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 11 Cal.Rptr.3d 45 (Donabedian )), the court
continued the stay pending a final decision by the Court of Appeal in Poirer v. State Farm Mut.
Auto Ins. Co. (B165389), 2004 WL 2325837. The Court of Appeal filed a nonpublished opinion
in Poirer in October 2004 (B165389), 2004 WL 2325837.


2. Motions for Judgment on the Pleadings
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The insurers jointly moved for judgment on the pleadings in both cases arguing that the plaintiffs
had no standing to sue for violation of the unfair competition law in light of Proposition 64,
approved by the electorate in November 2004, and that the alleged violations of sections 1859
and 1861.02 did not give rise to a private right of action. The superior court granted the motion
as to the unfair competition law counts in both actions in March 2005, with leave to amend the
complaints to substitute plaintiffs with standing under the new law. The plaintiffs apparently have
not amended their complaints.


After further briefing, the court issued an order on May 24, 2005, in case No. BC297437 stating
that because the Commissioner declined jurisdiction, *849  “there is no further basis to invoke the
doctrine of primary jurisdiction.” The order stated that section 1861.10, subdivision (a) authorizes
a private right of action and quoted language from Donabedian, supra, 116 Cal.App.4th 968, 11
Cal.Rptr.3d 45. The court granted Farmers's motion for judgment **657  on the pleadings with
leave to amend the complaint to allow Ryan to allege a cause of action for violation of section
1861.02. The court invited review of its interlocutory ruling pursuant to Code of Civil Procedure
section 166.1. The court issued an order on June 15, 2005, in case No. BC266219 denying the
motion for judgment on the pleadings by Safeco and First National for the reasons stated in the
order of May 24, 2005, in LASC No. BC297437, and incorporated that order.


3. Original Proceedings in This Court
The insurers in both cases petitioned this court for a writ of mandate challenging the ruling that
section 1861.10, subdivision (a) creates a private right of action based on a violation of section
1861.02. We issued an order to show cause and consolidated the proceedings for purposes of our
review.


CONTENTIONS


[1]  The insurers contend section 1861.10, subdivision (a) does not create a private right of action
based on an insurer's violation of section 1861.02. The plaintiffs and the Department of Insurance
as amicus curiae contend the statutory language “Any person may ... enforce any provision of this
article” (§ 1861.10, subd. (a)) expressly creates a private right of action.


DISCUSSION


1. Standard of Review
A defendant can move for judgment on the pleadings on the ground that the complaint fails to state
facts sufficient to state a cause of action against the defendant. (Code Civ. Proc., § 438, subd. (c)(1)
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(B)(ii).) A trial court ruling on the motion must consider only the face of the complaint and matters
subject to judicial notice, accept as true the properly pleaded factual allegations of the complaint,
and liberally construe the complaint. (Id., § 438, subd. (d); Gerawan Farming, Inc. v. Lyons (2000)
24 Cal.4th 468, 515–516, 101 Cal.Rptr.2d 470, 12 P.3d 720.) We independently review the trial
court's ruling. (Gerawan Farming, supra, at p. 515, 101 Cal.Rptr.2d 470, 12 P.3d 720.)


2. Whether a Statute Creates a Private Right of Action Is a Question of Statutory Construction
Depending on the Intent of the Enacting Body


[2]  A statute creates a private right of action only if the enacting body so intended. *850
(Moradi–Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287, 305, 250 Cal.Rptr. 116,
758 P.2d 58 (Moradi–Shalal); Crusader Ins. Co. v. Scottsdale Ins. Co. (1997) 54 Cal.App.4th
121, 131, 62 Cal.Rptr.2d 620.) Moradi–Shalal is instructive. In that case, our Supreme Court held
that the Legislature did not intend to create a private right of action to enforce section 790.03,
subdivision (h), overruling Royal Globe Ins. Co. v. Superior Court (1979) 23 Cal.3d 880, 153
Cal.Rptr. 842, 592 P.2d 329 (Royal Globe). Section 790.03, subdivision (h), part of the Unfair
Trade Practices Act (§ 790 et seq.), prohibits certain unfair claims settlement practices. The act
authorizes the Commissioner to investigate violations, conduct hearings, impose penalties, and
issue cease and desist orders, and provides for judicial review. (Id., §§ 790.04, 790.05.) Section
790.09 states that a cease and desist order issued by the Commissioner shall not “relieve or absolve”
an insurer “from any administrative action ..., civil liability or criminal penalty under the laws of
this State arising out of the methods, acts or practices found unfair or deceptive.” Moradi–Shalal
held that neither section 790.03 nor section 790.09 creates a private right of action against an
insurer for unfair **658  claims settlement practices. (Moradi–Shalal, supra, at pp. 294, 304, 250
Cal.Rptr. 116, 758 P.2d 58.)


Moradi–Shalal adopted statements by the dissent in Royal Globe that if the Legislature had
intended to create a private right of action, “ ‘then surely much more direct and precise language
would have been selected’ than the language of section 790.09,” and that “ ‘one would reasonably
have expected that the Legislature simply would have directly imposed such liability in clear,
understandable, unmistakable terms, as it has done in numerous other statutes.’ ” (Moradi–Shalal,
supra, 46 Cal.3d at pp. 294–295, 250 Cal.Rptr. 116, 758 P.2d 58, quoting Royal Globe, supra,
23 Cal.3d at p. 896, 153 Cal.Rptr. 842, 592 P.2d 329 [dis. opn. of Richardson, J.].) The court
concluded that the legislative history did not indicate an intent to create a private right of action
(46 Cal.3d at pp. 295, 304, 250 Cal.Rptr. 116, 758 P.2d 58), and stated, “The fact that neither the
Legislative Analyst nor the Legislative Counsel observed that the new act created a private right
of action is a strong indication that the Legislature never intended to create such a right of action.
[Citations.]” (Id. at p. 300, 250 Cal.Rptr. 116, 758 P.2d 58.)


[3]  Subsequent opinions by the Courts of Appeal have held that a statute creates a private right
of action only if the statutory language or legislative history affirmatively indicates such an intent.
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(Vikco Ins. Services, Inc. v. Ohio Indemnity Co. (1999) 70 Cal.App.4th 55, 62, 82 Cal.Rptr.2d
442; Crusader Ins. Co. v. Scottsdale Ins. Co., supra, 54 Cal.App.4th at pp. 132–133, 135–137,
62 Cal.Rptr.2d 620.) That intent need not necessarily be expressed explicitly, but if not it must
be strongly implied. (See Vikco, supra, at p. 62, 82 Cal.Rptr.2d 442; Crusader, supra, at p. 133,
62 Cal.Rptr.2d 620.) Particularly when regulatory statutes provide a comprehensive scheme for
enforcement by an administrative agency, the courts ordinarily conclude that the Legislature
intended the administrative remedy to be exclusive unless the statutory language or legislative
history clearly indicates an intent to create a private right of action. (Moradi–Shalal, supra, 46
Cal.3d at pp. 294–295, 300, 250 Cal.Rptr. 116, 758 P.2d 58; Vikco, supra, 70 Cal.App.4th 55, 62–
65, 82 Cal.Rptr.2d 442.)


[4]  *851  We construe a statute enacted by an initiative measure under the same principles of
construction applicable to statutes enacted by the Legislature. (Robert L. v. Superior Court (2003)
30 Cal.4th 894, 900, 135 Cal.Rptr.2d 30, 69 P.3d 951.) Our task is to ascertain the intent of the
electorate so as to effectuate the purpose of the law. (Id. at p. 901, 135 Cal.Rptr.2d 30, 69 P.3d
951.) We first examine the statutory language, giving the words of the statute their ordinary and
usual meaning and construing them in the context of the statute as a whole and the overall statutory
scheme. (Ibid.) “We ‘ “read every statute ‘with reference to the entire scheme of law of which it is
part so that the whole may be harmonized and retain effectiveness.’ ” ' [Citations.]” (State Farm
Mut. Auto. Ins. Co. v. Garamendi (2004) 32 Cal.4th 1029, 1043, 12 Cal.Rptr.3d 343, 88 P.3d 71.)
If a statute is ambiguous, we consider other indicia of the voters' intent, such as the analyses and
arguments contained in the official ballot pamphlet. (Robert L., supra, at p. 901, 135 Cal.Rptr.2d
30, 69 P.3d 951.)


3. Proposition 103
California voters approved Proposition 103 as an initiative measure in November 1988. The stated
purpose of the initiative was “to protect consumers from arbitrary insurance rates and practices,
to encourage a competitive insurance marketplace, to provide for an accountable Insurance
**659  Commissioner, and to ensure that insurance is fair, available, and affordable for all
Californians.” (Stats.1988, p. A–276, § 2.) Proposition 103 added article 10 (§§ 1861.01–1861.14)
to division 1, part 2, chapter 9 of the Insurance Code (chapter 9), 4  added other sections to the
Insurance Code and Revenue and Taxation Code, and repealed several Insurance Code sections that
had protected the insurance industry from state antitrust laws. The initiative required an immediate
20 percent rollback of rates for automobile insurance and other forms of insurance (§ 1861.01);
established mandatory rating factors for determining automobile insurance rates, authorized the
Commissioner to approve other rating factors, and prohibited use of unapproved rating factors (§
1861.02, subd. (a)); 5  required automobile insurers to offer a Good Driver Discount of at least
20 percent (§ 1861.02, subds. (b), *852  (c)); 6  and established the office of Commissioner as
an elected, rather than appointed, office (§ 12900). Proposition 103 also required that insurance
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rates be approved by the Commissioner prior to use (§ 1861.01, subd. (c)), required insurers to
apply to the Commissioner for approval of future rate changes, and provided for public hearings
on applications (§ 1861.05, subds.(b), (c)). Section 1861.05, subdivision (a), states in part, “No
rate shall be approved or remain in effect which is excessive, inadequate, unfairly discriminatory
or otherwise in violation of this chapter.”


4 The Legislature added sections 1861.15 and 1861.16 to article 10 in 1990. (Stats.1990, ch.
1185, §§ 1, 2, pp. 4954–4956.)


5 Section 1861.02, subdivision (a) states: “Rates and premiums for an automobile insurance
policy, as described in subdivision (a) of Section 660, shall be determined by application of
the following factors in decreasing order of importance: [¶] (1) The insured's driving safety
record. [¶] (2) The number of miles he or she drives annually. [¶] (3) The number of years of
driving experience the insured has had. [¶] (4) Those other factors that the commissioner may
adopt by regulation and that have a substantial relationship to the risk of loss. The regulations
shall set forth the respective weight to be given each factor in determining automobile rates
and premiums. Notwithstanding any other provision of law, the use of any criterion without
approval shall constitute unfair discrimination.”


6 Section 1861.02, subdivision (b) states in relevant part: “(1) Every person who meets
the criteria of Section 1861.025 shall be qualified to purchase a Good Driver Discount
policy from the insurer of his or her choice. An insurer shall not refuse to offer and sell a
Good Driver Discount policy to any person who meets the standards of this subdivision.”
Subdivision (c) states in relevant part: “The absence of prior automobile insurance coverage,
in and of itself, shall not be a criterion for determining eligibility for a Good Driver Discount
policy, or generally for automobile rates, premiums, or insurability.”


Proposition 103 added section 1861.03, subdivision (a), which states, “The business of insurance
shall be subject to the laws of California applicable to any other business, including, but not limited
to, the Unruh Civil Rights Act (Sections 51 to 53, inclusive, of the Civil Code), and the antitrust
and unfair business practices laws (Parts 2 (commencing with section 16600) and (commencing
with Section 17500) of Division 7 of the Business and Professions Code).” 7  **660  The initiative
also added section 1861.10, subdivision (a), which states, “Any person may initiate or intervene
in any proceeding permitted or established pursuant to this chapter, challenge any action of the
commissioner under this article, and enforce any provision of this article.” The initiative included
an uncodified provision stating, “This act shall be liberally construed and applied in order to fully
promote its underlying purposes.” (Stats.1988, p. A–290, § 8.)


7 Section 1860.2, which predated Proposition 103 and is still effective, states: “The
administration and enforcement of this chapter shall be governed solely by the provisions
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of this chapter. Except as provided in this chapter, no other law relating to insurance and no
other provisions in this code heretofore or hereafter enacted shall apply to or be construed
as supplementing or modifying the provisions of this chapter unless such other law or other
provision expressly so provides and specifically refers to the sections of this chapter which
it intends to supplement or modify.”


The public's dissatisfaction with former laws regulating insurance rates provided the primary
impetus for Proposition 103. The former laws were widely viewed as ineffective. The uncodified
findings and declaration of the initiative stated, “Enormous increases in the cost of insurance
have made it both unaffordable and unavailable to millions of Californians. [¶] The existing laws
inadequately protect consumers and allow insurance companies to charge excessive, unjustified
and arbitrary rates. [¶] Therefore, the People of California declare that insurance reform is
necessary. First, property-casualty insurance rates shall be immediately rolled back to what they
were on *853  November 8, 1987, and reduced no less than an additional 20%. Second, automobile
insurance rates shall be determined primarily by a driver's safety record and mileage driven.
Third, insurance rates shall be maintained at fair levels by requiring insurers to justify all future
increases. Finally, the state Insurance Commissioner shall be elected. Insurance companies shall
pay a fee to cover the costs of administering these new laws so that this reform will cost taxpayers
nothing.” (Stats.1988, p. A–276, § 1.)


An administrative procedure to enforce the laws regulating insurance rates predated Proposition
103 and still exists. Section 1858, subdivision (a) states that any person aggrieved by a rate charged,
rating plan, rating system, or underwriting rule may file a complaint with the Commissioner and
request a public hearing. The Commissioner must review and investigate the matter and may
conduct a public hearing. (§§ 1858, subd. (c), 1858.01, subds. (a) & (b), 1858.1, 1858.2.) If
the Commissioner finds that a violation has occurred, the Commissioner must issue an order
prohibiting the misconduct and may order other corrective action. (§ 1858.3.) Any finding or
determination by the Commissioner under chapter 9 is subject to judicial review under the
independent judgment standard, including a decision not to conduct a hearing. (§§ 1858.6,
1861.09.) Any failure to comply with a final order by the Commissioner gives rise to a monetary
penalty, and the Commissioner may bring an action in the superior court to enforce collection.
(§ 1859.1.) The provisions discussed in this paragraph all predated Proposition 103. Proposition
103 enhanced the preexisting administrative procedures by extending standing from “[a]ny person
aggrieved” (§ 1858, subd. (a)) to “[a]ny person” (§ 1861.10, subd. (a)) and required more exacting
review of insurance rates and approval of rates by the Commissioner. 8


8 Use of the language “[a]ny person” (Ins.Code, § 1861.10, subd.(a)) confers standing on
persons who are not real parties in interest notwithstanding the general requirement that an
action be prosecuted by the real party in interest. (Code Civ. Proc., § 367 [“Every action
must be prosecuted in the name of the real party in interest, except as otherwise provided
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by statute.”].) Thus, “any person” may initiate or intervene in any proceeding “permitted
or established” pursuant to Chapter 9. As we have already described, such proceedings are
limited to administrative proceedings before the Commissioner and judicial review of the
Commissioner's decisions, direct legal actions authorized by section 1861.03, subdivision
(a), and judicial actions by the Commissioner to enforce collection of penalties. This statutory
language would thus appear to permit members of the public, including entities such as the
Project, to initiate and intervene in such proceedings and present their views, arguments on
or objections to rulings of the Commissioner.


**661  4. Section 1861.10, Subdivision (a) Does Not Create a Private Right of Action
Section 1861.10, subdivision (a), quoted in full ante, states initially, “Any person may initiate or
intervene in any proceeding permitted or *854  established pursuant to this chapter.” This language
expressly encompasses not only a proceeding concerning an application to increase rates, but also
any other proceeding permitted or established pursuant to chapter 9. The plain language of this
clause provides no independent authority for a proceeding not otherwise authorized by chapter
9, but creates broad standing in a proceeding “permitted or established pursuant to” chapter 9.
Section 1861.03, subdivision (a) states that the insurance business is subject to state laws applicable
to any other business, including specifically the Unruh Civil Rights Act, antitrust laws, Unfair
Practices Act (Bus. & Prof.Code, § 17000 et seq.), unfair competition law (id., § 17200 et seq.),
and false advertising law (id., § 17500 et seq.). Chapter 9 therefore “permit[s]” only a proceeding
authorized by those laws or by any other law generally applicable to other businesses. Section
1861.02, however, is not among the laws specified in section 1861.03, subdivision (a) and is not
generally applicable to other businesses.


Chapter 9 authorizes, and therefore “establish[es]” within the meaning of the first clause of section
1861.01, subdivision (a), an administrative proceeding to challenge a rate charged, rating plan,
rating system, or underwriting rule (§ 1858, subd. (a)); an administrative proceeding to review
an application for a rate increase (§§ 1861.05, 1861.08); judicial proceedings to review those
administrative decisions (§§ 1858.6, 1861.09); and a judicial proceeding by the Commissioner
to enforce collection of a monetary penalty (§ 1859.1). Chapter 9 establishes only administrative
proceedings and judicial proceedings to review those administrative decisions or enforce a
monetary penalty. Apart from the possibility that another part of section 1861.10, subdivision (a)
itself creates a private right of action based on a violation of section 1861.02, we conclude that
chapter 9 does not permit or establish a judicial proceeding against an insurer based on a violation
of section 1861.02, and that the first clause of section 1861.10, subdivision (a) does not create a
private right of action based on a violation of section 1861.02.


The authority provided by the first clause of section 1861.10, subdivision (a) for “[a]ny person” to
“initiate or intervene in” a proceeding is expressly limited to proceedings “permitted or established
pursuant to this chapter.” (Ibid.) That authority is limited to conferring standing to “[a]ny person” in
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a proceeding otherwise authorized by law. 9  The second and third clauses of the statute, in contrast,
do not specify the types of proceedings in which “[a]ny person may ... challenge any action of the
commissioner under this article, and enforce any provision of this article.” (Ibid.) The plaintiffs
construe the third clause, “enforce any provision of this article,” as providing independent authority
for “[a]ny person” to maintain a civil action to enforce any provision of article 10. In our view, the
plain language of the provision, liberally construed, does not justify such an expansive reading. A
more *855  reasonable construction of the express language of the statute is that both the **662
second and third clauses are subordinate to the first clause and are limited to the proceedings
referenced in the initial clause. We thus construe section 1861.10, subdivision (a) to mean that any
person may “challenge any action of the commissioner under this article” (ibid.) and “enforce any
provision of this article” (ibid.) only in a proceeding otherwise authorized by law and referenced
in the initial clause.


9 See footnote 8, ante.


Several additional considerations support this conclusion. First, the analyses and arguments in the
official ballot pamphlet did not indicate that Proposition 103 would create a private right of action.
Neither the analysis by the Legislative Analyst, the summary prepared by the Attorney General, nor
the arguments for or against the initiative so stated. The Legislative Analyst and Attorney General
both stated that the measure would increase administrative costs for the Department of Insurance,
but made no mention of an anticipated increase in court administrative costs in discussing the costs
to state and local governments, as would be expected if the initiative created a broad private right
of action. The text of the initiative together with the analyses and arguments in the ballot pamphlet
do not indicate that the voters intended to create a private right of action.


[5]  Second, Proposition 103 preserved and enhanced a comprehensive administrative scheme
regulating insurance rates. Insurance rates must be approved by the Commissioner prior to use,
and the Commissioner may conduct a public hearing on a rate change application (§§ 1861.01,
subd. (c); 1861.05, subds. (b) & (c).) The Commissioner must review and investigate a complaint
concerning a rate charged, rating plan, rating system, or underwriting rule, and may conduct a
public hearing. (§ 1858.) By entrusting complaints to the Commissioner in the first instance,
chapter 9 relies on the Commissioner's expertise in technical matters concerning insurance rates
and ensures uniform rate regulation. The Commissioner's decision is subject to judicial review,
including a decision not to hold a hearing. (§§ 1858.6, 1861.09.) Although the independent
judgment standard of review applies (§ 1858.6), the reviewing court ordinarily has the benefit
of both the Commissioner's fact finding and the application of the Commissioner's expertise on
technical matters. The voters are presumed to be aware of existing law (Horwich v. Superior
Court (1999) 21 Cal.4th 272, 283, 87 Cal.Rptr.2d 222, 980 P.2d 927), including the administrative
enforcement provisions. The provisions for enforcement by the Commissioner would serve little
purpose and the benefits of administrative review and enforcement could be thwarted if a plaintiff
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could circumvent the administrative process in every case by filing directly in court. Although
the court could stay an action based on the primary jurisdiction doctrine (Farmers Ins. Exchange
v. Superior Court (1992) 2 Cal.4th 377, 396–400, 6 Cal.Rptr.2d 487, 826 P.2d 730 (Farmers )),
it seems unlikely that the voters intended to require that exercise. Absent a more *856  explicit
indication that the electorate intended to create a private right of action, we would not conclude
that the electorate so intended.


Third, section 1860.02 (quoted in full in fn. 7 ante ) states, “The administration and enforcement
of this chapter is governed solely by the provisions of this chapter.” In light of section 1860.02,
the absence of any reference in chapter 9 to the means to “enforce any provision of this article” (§
1861.10, subd. (a)) apart from the expressly specified administrative proceedings and judicial
proceedings to review those administrative proceedings or enforce a monetary penalty, and
indirectly **663  through laws applicable to other businesses (§ 1861.03, subd. (a)), indicates
that the voters did not intend the quoted language in section 1861.10, subdivision (a), to create a
private right of action.


Our conclusion is consistent with Farmers, supra, 2 Cal.4th at page 382, footnote 1, 6 Cal.Rptr.2d
487, 826 P.2d 730, in which our Supreme Court stated, albeit in dictum, that claims for violations of
sections 1861.02 and 1861.05 were within the exclusive jurisdiction of the Commissioner and did
not support a direct private right of action. In that case, the trial court sustained a demurrer to the
count for violations of sections 1861.02 and 1861.05 based on the failure to exhaust administrative
remedies. (Farmers, supra, at p. 382, 6 Cal.Rptr.2d 487, 826 P.2d 730.) The Supreme Court
stated, with regard to the trial court's conclusion: “This conclusion appears correct. Pursuant
to the Insurance Code, the People's claims under that code are exclusively the province of the
Insurance Commissioner. (§ 1860.2 [‘The ... enforcement of this chapter shall be governed solely
by the provisions of this chapter.’]; § 1858 et seq. [setting out procedures for administrative
determination of rate and rate-making issues].) Judicial review is of course available to challenge
those administrative determinations (see §§ 1858.6, 1861.09), but such review may be obtained
only after the available administrative procedures have been invoked and exhausted.” (Farmers,
supra, at p. 382, fn. 1, 6 Cal.Rptr.2d 487, 826 P.2d 730.)


Donabedian, supra, 116 Cal.App.4th 968, 11 Cal.Rptr.3d 45, is not on point. The plaintiff in
that case alleged that the insurer's consideration of the absence of prior insurance in determining
eligibility for a Good Driver Discount, rates, and insurability was an unfair business practice.
The plaintiff did not allege a direct count for violation of section 1861.02, subdivision (c), as
the plaintiffs here allege, but only a count for violation of the unfair competition law based on
a violation of section 1861.02. (Donabedian, supra, at p. 974, 11 Cal.Rptr.3d 45.) The plaintiff
submitted the dispute to the Commissioner, who declined to exercise jurisdiction. (Id. at pp.
974–975, 11 Cal.Rptr.3d 45.) Donabedian held that the complaint stated a cause of action for
violation of the unfair competition law based on an illegal act or practice. (Id. at pp. 977, 987, 11
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Cal.Rptr.3d 45.) The court explained that the plain language of sections 1861.03, subdivision (a)
and 1861.10, subdivision (a) *857  compelled the conclusion that the defendant was subject to the
unfair competition law and that the plaintiff could enforce section 1861.02, subdivision (c) in an
unfair competition law proceeding. (Donabedian, supra, at p. 977, 11 Cal.Rptr.3d 45.) The court
explained further that the unfair competition law count was originally cognizable in the courts and
was not within the Commissioner's exclusive jurisdiction, citing Farmers, supra, 2 Cal.4th at page
391, 6 Cal.Rptr.2d 487, 826 P.2d 730, and that there was no basis to invoke the primary jurisdiction
doctrine after the Commissioner had declined to exercise jurisdiction. (Donabedian, supra, at pp.
986–987, 11 Cal.Rptr.3d 45.) Donabedian did not hold or imply that section 1861.10, subdivision
(a) provided an independent basis for a private right of action under either the unfair competition
law or section 1861.02, subdivision (c). Rather, Donabedian stands for the proposition that because
section 1861.03, subdivision (a) subjects insurers to the unfair competition law, a cause of action
under the unfair competition law is a “proceeding permitted ... pursuant to” chapter 9 within the
meaning of section 1861.10, subdivision (a).


Goehring v. Chapman University (2004) 121 Cal.App.4th 353, 17 Cal.Rptr.3d 39 (Goehring ) also
is distinguishable. It involved **664  Business and Professions Code section 6061, subdivision
(h), which states that an unaccredited law school “shall make a full refund of all fees paid by
students” in certain circumstances. Neither the statute nor regulations enacted pursuant to the
statute established an administrative procedure for refund claims. (Goehring, supra, at pp. 377–
378, 17 Cal.Rptr.3d 39.) Goehring held that the quoted statutory language made it clear that the
Legislature intended to allow students to make individual claims for refunds and “must have
intended to give them private rights of action to pursue such claims.” (Ibid.) Goehring construed
the statute in light of the absence of an administrative procedure for refund claims. Because chapter
9, in the case before us, provides a comprehensive administrative enforcement procedure providing
a strong indication that the voters did not intend to create a private right of action, Goehring is
not on point.


The plaintiffs cite an article by the author of Proposition 103 published in legal periodicals in
July 1988 stating that the initiative would “provide [ ] individual consumers with the absolute
right to go to the Department of Insurance or the courts should insurance companies fail to
comply with their responsibilities. If the Department of Insurance fails to respond effectively
to a consumer's complaint, consumers will not be locked out of the courts—unlike the present
situation.” (Rosenfield, Revolting the Insurance Crisis: The Voter Revolt Initiative, L.A. Daily
Journal & S.F. Banner Daily Journal (Jul. 15, 1988) Daily Journal Report, p. 6.) The plaintiffs also
cite a magazine article by the same author published 14 years after the November 1988 election. We
cannot presume that the electorate as a whole was aware of statements made in an article published
in legal periodicals before the election, or in a magazine article published after the election, or
that the voters intended the initiative to *858  effect a change in law that was not expressed or
strongly implied in either the text of the initiative or the analyses and arguments in the official
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ballot pamphlet. (Robert L. v. Superior Court, supra, 30 Cal.4th at p. 904, 135 Cal.Rptr.2d 30,
69 P.3d 951.) 10


10 “This court has made it clear that the ‘motive or purpose of the drafters of a statute is not
relevant to its construction, absent reason to conclude that the body which adopted the statute
was aware of that purpose and believed the language of the proposal would accomplish it.
[Citations.] The opinion of drafters or legislators who sponsor an initiative is not relevant
since such opinion does not represent the intent of the electorate and we cannot say with
assurance that the voters were aware of the drafters' intent. [Citations.]’ [Citation.].” (Robert
L. v. Superior Court, supra, 30 Cal.4th at p. 904, 135 Cal.Rptr.2d 30, 69 P.3d 951.)


The plaintiffs also argue that section 1861.10, subdivision (b) supports the conclusion that the
voters intended the third clause of subdivision (a) to create a private right of action. Subdivision
(b) states, “The commissioner or a court shall award reasonable advocacy and witness fees and
expenses to any person who demonstrates that (1) the person represents the interests of consumers,
and, (2) that he or she has made a substantial contribution to the adoption of any order, regulation
or decision by the commissioner or a court. Where such advocacy occurs in response to a rate
application, the award shall be paid by the applicant.” In our view, the court proceedings referenced
in subdivision (b) are court proceedings authorized elsewhere in chapter 9, including principally
proceedings for judicial review of administrative decisions. The language of subdivision (b) does
not support an inference that the voters intended subdivision (a) to authorize **665  judicial
proceedings apart from those authorized elsewhere in chapter 9.


[6]  The plaintiffs and the Department of Insurance argue that to construe the third clause of
section 1861.10, subdivision (a) as limited to the proceedings referenced in the first clause would
render the third clause mere surplusage because a party who is entitled to initiate or intervene
in a proceeding can assert any right or remedy cognizable in the proceeding. We need not
decide whether this is true as a general legal proposition or whether the first clause encompasses
enforcement of all the provisions of article 10, because we conclude that the third clause clarifies
and emphasizes that a party to a proceeding referenced in the first clause can enforce any provision
of article 10 in the proceeding. A statute may clarify and emphasize a point notwithstanding the
rule against surplusage. (State Farm Mutual Automobile Ins. Co. v. Garamendi, supra, 32 Cal.4th
at pp. 1044–1046, 12 Cal.Rptr.3d 343, 88 P.3d 71.) If a statutory provision viewed in context is not
ambiguous, as here, the rule against surplusage is not controlling. (Id. at p. 1046, 12 Cal.Rptr.3d
343, 88 P.3d 71; Santa Clara County Local Transportation Authority v. Guardino (1995) 11 Cal.4th
220, 234–235, 45 Cal.Rptr.2d 207, 902 P.2d 225.)


[7]  [8]  Finally, the construction of section 1861.10, subdivision (a) asserted by the Department
of Insurance as amicus curiae in this proceeding is entitled *859  to no deference. Whether a
statutory interpretation by an administrative agency is entitled to judicial deference, and the weight
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due to the agency's interpretation, “turns on a legally informed, commonsense assessment of [its]
contextual merit.” (Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.4th 1,
12, 14, 78 Cal.Rptr.2d 1, 960 P.2d 1031.) The two categories of factors to consider are those
indicating that the agency has an interpretive advantage over the courts and those indicating that
the agency's interpretation is probably correct. (Id. at p. 12, 78 Cal.Rptr.2d 1, 960 P.2d 1031.)
An agency has an interpretive advantage with respect to matters within the agency's expertise
and technical knowledge. (Ibid.) Factors indicating that an agency's interpretation is likely to be
correct include careful consideration by senior agency officials, consistency in maintaining the
interpretation, adoption of the interpretation contemporaneously with the legislative enactment
of the statute in question, and adoption of a formal interpretive rule under the Administrative
Procedures Act (Gov.Code, § 11340 et seq.). (Yamaha, supra, at pp. 12–13, 78 Cal.Rptr.2d 1, 960
P.2d 1031.) An agency's ad hoc assertion of a statutory interpretation in a particular matter or in
the course of litigation, on the other hand, does not engender the same degree of respect. (Culligan
Water Conditioning v. State Bd. of Equalization (1976) 17 Cal.3d 86, 93, 130 Cal.Rptr. 321, 550
P.2d 593; Citicorp North America, Inc. v. Franchise Tax Bd. (2000) 83 Cal.App.4th 1403, 1409,
100 Cal.Rptr.2d 509; see Yamaha, supra, at p. 9, 78 Cal.Rptr.2d 1, 960 P.2d 1031.)


Whether section 1861.10, subdivision (a) creates a private right of action is not a technical question
concerning insurance rates within the expertise of the Department of Insurance, but a legal question
of the sort that ordinarily is the province of the courts in the first instance. There is no reason
to believe that the department can discern the voters' intent on this question any better than
the courts. Moreover, there is no indication that senior agency officials carefully considered the
interpretation asserted by the department in this proceeding or that the department has maintained
the interpretation consistently over time, adopted the **666  interpretation at the time of the
enactment of Proposition 103, or formally adopted the interpretation as a rule or regulation at
any time. Accordingly, although we have carefully considered the arguments of the Department
of Insurance as amicus curiae on behalf of the plaintiffs, as we have carefully considered the
arguments of the parties and the amicus curiae on behalf of the insurers, there is no reason to defer
to the Department of Insurance in this matter.


In light of this conclusion, we have no need to reach or discuss any of the other arguments raised
by the parties.


DISPOSITION


The insurers' petitions for writ of mandate are granted. Let a peremptory writ of mandate issue
directing the superior court to vacate its orders of *860  May 24, 2005 (LASC No. BC297437),
and June 15, 2005 (LASC No. BC266219), and enter a new order in each action granting judgment
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on the pleadings without leave to amend. The insurers are entitled to recover their costs in these
writ proceedings.


WE CONCUR: KLEIN, P.J., and ALDRICH, J.


All Citations


137 Cal.App.4th 842, 40 Cal.Rptr.3d 653, 06 Cal. Daily Op. Serv. 2251, 2006 Daily Journal D.A.R.
3167


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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32 Cal.4th 1246
Supreme Court of California


Rosemarie GAVALDON et al., Plaintiff and Appellant,
v.


DAIMLERCHRYSLER CORPORATION, Defendant and Appellant.


No. S104477.
|


May 27, 2004.
|


As Modified June 23, 2004.


Synopsis
Background: Minivan purchaser brought breach of warranty action against minivan manufacturer,
claiming that extended service contract was express warranty which obligated manufacturer to
replace or make restitution for defective minivan under Song–Beverly Consumer Warranty Act.
The Superior Court, Orange County, No. 785866, Leonard H. McBride, J. Assigned, entered
judgment for purchaser. Manufacturer appealed. The Court of Appeal, O'Leary, J., reversed. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Moreno, J., held that:


[1] service contract was not express warranty within meaning of Act; disapproving Reveles v.
Toyota by the Bay, 57 Cal.App.4th 1139, 67 Cal.Rptr.2d 543, and


[2] Act did not otherwise authorize replacement/restitution remedy for breaches of service
contracts.


Court of Appeal judgment affirmed.


Opinion, 115 Cal.Rptr.2d 732, superseded.
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West Headnotes (4)


[1] Antitrust and Trade Regulation Warranties and Service Contracts
Antitrust and Trade Regulation Motor vehicles;  “lemon” laws
Language and history of Song–Beverly Consumer Warranty Act demonstrated legislative
intent that service contracts and express warranties be mutually exclusive, and thus
extended service contract on defective minivan was not express warranty within meaning
of Act, and manufacturer was not obligated under Act to replace or make restitution for
defective minivan; disapproving Reveles v. Toyota by the Bay, 57 Cal.App.4th 1139, 67
Cal.Rptr.2d 543. West's Ann.Cal.Civ.Code §§ 1791(o), 1791.2(a), 1793.2(d)(2), 1794.4(a),
1794.41(a)(3).


See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 310; Cal. Jur. 3d, Consumer
and Borrower Protection Laws, § 350; Annot., Validity, Construction and Effect of State
Motor Vehicle Warranty Legislation (Lemon Laws) (2001) 88 A.L.R.5th 301.


18 Cases that cite this headnote


[2] Antitrust and Trade Regulation Monetary Relief;  Damages
Antitrust and Trade Regulation Other Particular Remedies or Forms of Relief
Song–Beverly Consumer Warranty Act did not authorize replacement/restitution remedy
for breach of extended service contract on defective minivan, but limited such remedy to
breaches of express warranties. West's Ann.Cal.Civ.Code §§ 1793.2, 1794.


22 Cases that cite this headnote


[3] Appeal and Error Sufficiency of Presentation of Questions
Purchaser of defective minivan waived, for purposes of appeal, argument that she properly
revoked acceptance of vehicle, and so was entitled under Song–Beverly Consumer
Warranty Act to be reimbursed for vehicle; purchaser did not plead argument in complaint,
nor did she move to amend pleading, and presentation of argument was nothing more than
afterthought, as presented by purchaser's attorney during reply portion of closing argument
at trial. West's Ann.Cal.Civ.Code § 1793.2(d)(2); West's Ann.Cal.Com.Code §§ 2608(2),
2711.


7 Cases that cite this headnote
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[4] Appeal and Error Sufficiency of Presentation of Questions
Appeal and Error Damages or other relief
Purchaser of defective minivan waived, for purposes of appeal, argument that
manufacturer's alleged breach of service contract entitled her to damages based on
diminution in value of automobile; purchaser raised argument late in trial when it
became apparent that trial court was inclined to rule against her based on her primary
argument, which was that breach of service contract constituted breach of express
warranty under Song–Beverly Consumer Warranty Act, and she failed to raise diminution
of value argument in Court of Appeal. West's Ann.Cal.Civ.Code § 1794(b)(2); West's
Ann.Cal.Com.Code §§ 2714(2), 2719(2).
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Opinion


MORENO, J.


The Song–Beverly Consumer Warranty Act (hereafter sometimes the Act or the Song–Beverly
Act), Civil Code section 1791 et seq., 1  provides, in section 1793.2, subdivision (d)(2), that when a
manufacturer does not repair a motor vehicle to conform to an express warranty after “a reasonable
number of attempts,” the buyer may opt to ***795  have the item replaced, or may return the item
and obtain restitution for its cost (hereafter sometimes the replacement/restitution remedy). In the
present case, the trial court found that plaintiff Rosemarie Gavaldon's Dodge Caravan minivan
was substantially impaired because of a defective transmission that defendant DaimlerChrysler
Corporation and its representatives (hereafter DaimlerChrysler) had been unable to repair after
numerous attempts. The court found that the defect arose after the expiration of Gavaldon's 3–
year/36,000–mile warranty. Nonetheless, the court concluded that Gavaldon was entitled to section
1792.3, subdivision (d)'s replacement/restitution remedy because the transmission defect was
covered by Gavaldon's 7–year/70,000–mile service contract, and that, for purposes of the Song–
Beverly Act, a service contract was a type of express warranty. The trial court therefore awarded
Gavaldon the purchase price of the vehicle, minus the value attributed to its past use (see § 1792.3,
subd. (d)(2)(C)), for a total of $13,623.63, plus attorney fees provided under the Act. The Court
of Appeal disagreed and reversed the trial court's award. Gavaldon's petition for review calls on
us to decide whether a service contract is an express warranty **754  within the meaning of the
Act. We conclude that it is not.


1 All statutory citations are to this code unless otherwise indicated.


Gavaldon also contends that even if a service contract is not an express warranty, section 1794,
governing remedies available under the Act, authorizes the replacement/restitution remedy for
breaches of service contracts. As explained below, we conclude Gavaldon misreads the statute.
Gavaldon also contends that she may prevail on the theory that she properly revoked acceptance
of the vehicle, and is therefore authorized to be reimbursed for the vehicle under section 1794,
subdivision (b), which expressly incorporates *1251  various Commercial Code remedies into the
Act. We conclude the Court of Appeal is correct that she did not properly raise this issue below,
and we will not consider it here. We also conclude that Gavaldon did not properly raise in the Court
of Appeal the issue of whether the judgment in her favor could be sustained on the theory that
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DaimlerChrysler's breach of the service contract entitled her to damages based on the diminution
in the value of the automobile.


I. STATEMENT OF FACTS


The facts below are taken largely from the Court of Appeal opinion. Gavaldon bought her new
Dodge Caravan minivan in June 1993. The vehicle came with DaimlerChrysler's standard factory
warranty under which the owner could choose either a 3–year/36,000–mile basic warranty (the
3/36 warranty) or a 12–month/12,000–mile basic warranty plus a 7–year/70,000–mile power train
coverage. Gavaldon stipulated, and the trial court found, that the 3/36 warranty applied.


When Gavaldon purchased the minivan, she also purchased a service contract, issued by
DaimlerChrysler, for an additional $890. The service contract provided it was to “protect [the
buyer] against major repair bills should a component covered by the Plan fail in normal use.” The
stated coverage was: “The plan will pay the total cost (parts and labor) less a $25 deductible per
visit, to correct any of the following part failures, due to a defect in materials or workmanship,
not covered by the vehicle limited warranties.” Covered components included power train parts
such as the engine and transmission. The service contract advised the buyer that the vehicle
might also be covered by a manufacturer's limited warranty, that only vehicles covered by one of
DaimlerChrysler's standard limited warranties are eligible for the service contract, and that it did
not cover “[r]epair or replacement of any component covered by the vehicle's factory warranty
***796  or recall policies.” It provided that coverage for repairs would not start until the vehicle
limited warranties expired, and would end “7 years after the factory warranty start date or when
the vehicle has accumulated 70,000 total miles of service (whichever occurs first).” The service
contract warned the buyer, “Important! The maximum reimbursable amount should a covered
component fail will be the Total Cost of the Repairs Less the Deductible or, If Less, the Cash Value
of the Vehicle!”


After she had driven the minivan about 22,000 miles, Gavaldon began to notice the transmission
was “slipping.” Although she took the vehicle to the dealer for regular service at 25,854 miles,
30,868 miles and 34,467 miles, she made no mention of any transmission problems.


*1252  At 39,361 miles, and again at 43,686 miles, Gavaldon took the minivan to the dealer for
regular service and complained the transmission was shifting “hard” and getting stuck in gear. On
both occasions, the dealer investigated but found no problems.


At 44,346 miles, the vehicle's transmission became stuck in “limp-in mode” and was towed to
the dealership. In limp-in mode, the vehicle gets locked in second gear to protect the transmission
from further damage while permitting the car to be driven at a reduced speed to a repair facility.
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The transmission was removed, overhauled, and the torque converter replaced. The repairs were
covered by the service contract.


At 47,901 miles, Gavaldon took the minivan to the dealer, complaining it was stalling at stops and
surging as if running out of gas. The throttle position sensor, spark plug wires, and transmission
controller were replaced. These repairs were covered by the emissions systems warranty.


**755  At 48,644 miles, the vehicle was towed to the dealer because of overheating. The water
pump, water pump gasket, and a heater hose were replaced and the repairs were covered by
the service contract. Although the dealer records made no mention of complaints about the
transmission, Gavaldon testified the car was stuck in limp-in mode and she complained about the
transmission.


At 50,989 miles, Gavaldon brought the car in, complaining the transmission was slipping in and
out of limp-in mode. The solenoid pack, which controls the transmission's hydraulic fluid, was
replaced, as were a throttle positioning sensor and wiring harness.


At the same time in February 1997, Gavaldon wrote to the dealer, and then directly to
DaimlerChrysler, complaining of the vehicle's chronic transmission problems and asking that it be
repurchased or replaced. Her request was denied.


At 54,922 miles, Gavaldon brought the car to the dealer complaining about the transmission's
hard shifting and slipping. The dealer determined that the front and rear brakes were in disrepair,
that they had been worked on by another repair shop, and that it could not authorize its service
personnel to drive the vehicle without first repairing the brakes. Gavaldon did not authorize that
work. The dealer was unable to verify or diagnose the transmission complaint.


In July 1997, at 56,922 miles, the minivan again got stuck in limp-in mode and was towed to the
dealer. The transmission was completely replaced. The *1253  service contract covered the cost
of the repairs. This new transmission was itself replaced at 57,589 miles under a parts warranty
because it was leaking.


Gavaldon testified that these measures did not solve her transmission problem, and she continued
to experience hard shifting and slipping. She did not present the minivan for further repairs.
In October ***797  1997, she filed her complaint alleging DaimlerChrysler had breached its
obligations under section 1793.2, subdivision (d), by failing to promptly replace or repurchase the
minivan when it was unable to conform the vehicle to the applicable express warranties after a
reasonable number of attempts. She also alleged DaimlerChrysler breached the express warranty
under the Act and common law. Gavaldon alleged the vehicle was covered by the 3/36 warranty,
a defect arose while that express warranty was still in effect, and DaimlerChrysler breached the
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express warranty by failing to remedy the defect. At trial, Gavaldon was permitted to amend her
complaint to allege breach of the service contract as well.


A jury trial ended in a mistrial when the judge became ill. A second trial, this time a bench trial,
commenced. Before it began, the trial court ruled the service contract was not an express warranty
under the Song–Beverly Act.


On August 17, 1999, the court issued a tentative ruling in favor of DaimlerChrysler. It concluded
the minivan's transmission was defective, but that the defect arose after the applicable 3/36
warranty had expired. It concluded the service contract was not an express warranty. Thus, the
court stated, the “only remedy available to plaintiff[ ] is the repairs under the service agreement.”
A judgment for DaimlerChrysler was entered on August 24.


On September 10, Gavaldon filed a notice of intention to move for a new trial. At a hearing on
September 14, the court noted that its August 17 ruling was only a tentative ruling and it had now
reached a different conclusion about the nature of the service contract. The court stated the August
24 judgment had been entered by mistake; the court had not intended that a final judgment be
entered because it had not yet finished deciding the case; and vacated the August 24 judgment.


On September 15, the court issued a new tentative ruling in favor of Gavaldon. In response to
DaimlerChrysler's request, the court issued a formal statement of decision on October 6, which
included answers to questions posed by DaimlerChrysler. The court concluded that the service
contract constituted an express warranty, a conclusion it believed to be compelled by the holding
in Reveles v. Toyota by the Bay (1997) 57 Cal.App.4th 1139, 67 Cal.Rptr.2d 543 (Reveles ).
Given that conclusion, and given the trial **756  court's *1254  finding that “plaintiffs suffered
damages [from] having purchased an automobile that was substantially impaired,” the trial court
ruled that Gavaldon was entitled to the replacement/restitution remedy set forth in section 1793.2,
subdivision (d). The court concluded that DaimlerChrysler was entitled to an offset for the use of
the vehicle until the time Gavaldon first delivered it for correction, pursuant to section 1793.2,
subdivision (c), which it determined to be at 44,388 miles, when the transmission first became
stuck in limp-in mode. Further, the trial court found that Gavaldon was entitled to costs, including
attorney fees, but not to civil penalties. In response to the question “whether [Gavaldon] would
have the remedy under the Song–Beverly ... Act if the service contract purchased at additional cost
is not considered an express warranty under the [Act],” the trial court replied: “Not at the time
this decision was brought.”


A judgment awarding Gavaldon $13,612.63 (purchase price minus a deduction for actual use of the
vehicle) was entered on November 5, 1999. DaimlerChrysler appealed the November 5 judgment.
A postjudgment order awarded Gavaldon $75,000 in attorney fees and costs. DaimlerChrysler
appealed that order as well and the two appeals were consolidated.
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***798  The Court of Appeal reversed. After reviewing the statutory language and legislative
history of the Song–Beverly Act, it concluded that the service contract could not be considered an
express warranty under the Act. It further concluded that Reveles was distinguishable on various
grounds. It also rejected Gavaldon's contention that the judgment could be upheld on the alternative
ground that it was an appropriate award for breach of the service contract, holding that the trial
court had rejected that theory and sufficient evidence supported the trial court's ruling. The court
rejected as not properly raised below Gavaldon's further claim that she was entitled to the damages
award under a provision of the Commercial Code because she had revoked acceptance of the
vehicle. It also reversed Gavaldon's award of costs and attorney fees. We granted review.


II. DISCUSSION


A. Is a Service Contract an Express Warranty Within the Meaning of the Song–Beverly
Act?


[1]  The Song–Beverly Act, in section 1793.2, subdivision (d)(2), provides in pertinent part
that “[i]f the manufacturer or its representative in this state is unable to service or repair a new
motor vehicle ... to conform to the applicable express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace the new motor vehicle ... or promptly
make restitution to the buyer.... However, the buyer shall be free *1255  to elect restitution in
lieu of replacement, and in no event shall the buyer be required by the manufacturer to accept a
replacement vehicle.” Gavaldon argues that a service contract is an “express warranty” within the
meaning of that section and the Song–Beverly Act generally, and therefore she is entitled to the
replacement/restitution remedy, as the trial court concluded. DaimlerChrysler contends that the
Court of Appeal is correct in holding that a service contract is not an express warranty, and the
judgment cannot be sustained. We conclude that DaimlerChrysler is correct.


DaimlerChrysler essentially advances two arguments as to why a service contract cannot be
considered an express warranty: (1) a service contract, as defined by statute, does not fit the
statutory definition of “express warranty”; and (2) aside from the definitions, the terms “service
contract” and “express warranty” are used together in the statute in such a way as to make clear
that they are mutually exclusive terms. We find the second persuasive. The legislative history of
the Act provides additional support for DaimlerChrysler's interpretation.


1. The Definitions of “Express Warranty” and “Service Contract”
An express warranty under the Song–Beverly Act is defined in section 1791.2 in pertinent part
as follows: “(a) ... A written statement arising out of a sale to the consumer of a consumer good
pursuant to which the manufacturer, distributor, or retailer undertakes to preserve or maintain the
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utility or performance of the consumer good or provide **757  compensation if there is a failure in
utility or performance; ... [¶] ... [¶] (b) It is not necessary to the creation of an express warranty that
formal words such as ‘warrant’ or ‘guarantee’ be used, but if such words are used then an express
warranty is created. An affirmation merely of the value of the goods or a statement purporting to
be merely an opinion or commendation of the goods does not create a warranty. [¶] (c) Statements
or representations such as expressions of general policy concerning customer satisfaction which
are not subject to any limitation do not create an express warranty.”


Section 1791, subdivision (o) provides: “ ‘Service contract’ means a contract in ***799  writing
to perform, for an additional cost, over a fixed period of time or for a specified duration, services
relating to the maintenance, replacement, or repair of a consumer product, except that this term
does not include a policy of automobile insurance, as defined in Section 116 of the Insurance
Code.”


DaimlerChrysler argues that an express warranty “arises out of the sale of a consumer good” (see §
1791.2, subd. (a)) because “it is a representation *1256  integrally included in the purchase price; a
service contract does not because it offers additional performance purchased for ‘additional cost.’
” (See § 1791, subd. (o).) Moreover, it argues, section 1794.4 addresses the “sale of a service
contract,” implying that a service contract is sold separately from the consumer good, and therefore
cannot be said to “arise out of” the sale of the latter. Gavaldon points out, however, that the purchase
of her automobile and her service contract were part of the same transaction, concluded at the same
time, and therefore the service contract would be reasonably understood to “arise out of” the sale
of the automobile. (See Reveles, supra, 57 Cal.App.4th at pp. 1155–1156, 67 Cal.Rptr.2d 543.)


We need not decide which party has the better argument. As discussed below, another reason
supports the conclusion that DaimlerChrysler's position is correct.


2. The Use of the Terms Together in the Statute
The terms “service contract” and “express warranty” are used together in several sections of the
Song–Beverly Act in such a way as to indicate, DaimlerChrysler argues, that the Legislature
conceived of them as distinct entities. Section 1794.41, subdivision (a)(3), for example, provides:
“The [service] contract is applicable only to items, costs, and time periods not covered by the
express warranty. However, a service contract may run concurrently with or overlap an express
warranty if (A) the contract covers items or costs not covered by the express warranty or (B) the
contract provides relief to the purchaser not available under the express warranty, such as automatic
replacement of a product where the express warranty only provides for repair.” (Italics added.)


Section 1794.4, subdivision (a) provides that “Nothing in this chapter shall be construed to prevent
the sale of a service contract to the buyer in addition to, or in lieu of, an express warranty if
that contract fully and conspicuously discloses in simple and readily understood language the
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terms, conditions and exclusions of that contract....” (Italics added.) And section 1794, subdivision
(a) provides: “Any buyer of consumer goods who is damaged by a failure to comply with any
obligation under this chapter or under an implied or express warranty or service contract may
bring an action for the recovery of damages and other legal and equitable relief.” (Italics added.)


The above three statutes indicate that the Legislature not only conceived of service contracts as
distinct from express warranties, but intended the two categories to be mutually exclusive. Section
1794.41, subdivision (a)(3), does not permit a service contract to cover the same items as an
express warranty. Section 1794.4 specifies that service contracts are sold in *1257  addition to or
in lieu of express warranties. And section 1794 refers to express warranties and service contracts
in the alternative. If express warranties and service contracts were intended to overlap, then these
sections would have been phrased differently, by modifying the term “express warranty” to at
least leave open the possibility of overlap. For example, section 1794.4, subdivision (a) might
have read: “Nothing in this chapter shall be ***800  construed to prevent the **758  sale of a
service contract to the buyer in addition to, or in lieu of, an express warranty that is included in the
original price of the consumer good if that contract fully and conspicuously discloses in simple and
readily understood language the terms, conditions and exclusions that contract....” Without such a
modifier to the term “express warranty,” it is difficult to escape the inference that the Legislature
considered service contracts to be categorically distinct from express warranties.


The legislative history of the Song–Beverly Act supports this interpretation. As originally enacted,
the Song–Beverly Act's sole reference to service contracts was the provision in section 1794.4
allowing service contracts to be sold “in addition to or in lieu of” express warranties. (Stats.1970,
ch. 1333, § 1, p. 2482.) The Act was amended in 1971 to, among other things, specify in section
1791, subdivision (a), that the term “consumer goods” with which the Act was concerned signified
“new” goods. (Stats.1971, ch. 1523, § 2, p. 3001.) At the same time, section 1795.5 was added to
extend the Song–Beverly Act's application to used consumer goods sold with express warranties.
It provided that, notwithstanding the definition of consumer goods as new goods, the obligation
of a distributor or retail seller of used consumer goods in a sale in which an express warranty is
given “shall be the same as that imposed on the manufacturer under this chapter,” with certain
enumerated exceptions. (Stats.1971, ch. 523, § 17, p. 3008.)


In response to concerns about the prospective enactment of section 1795.5 from the Northern
California Motorcar Dealers Association, Inc., Senator Song's staff assured the association that
the proposed remedies with respect to express warranties on used vehicles would not apply to
used vehicles with service contracts. That response is perhaps the clearest window we have into
the Legislature's reason for distinguishing between a service contract and an express warranty. It
stated: “You may be correct that the distinction between a warranty and a service contract is purely
one of semantics, but such is often the most important kind. I believe the words ‘guarantee’ and
‘warranty’ possess a meaning that ‘service contract’ does not share. .... We think that an ‘as is'
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sale, with or without a service contract, will better inform the public as to what they are actually
buying than a sale accompanied by the express *1258  warranties presently used in the used car
trade.” (Richard Thomsen, Admin. Asst. to Sen. Song, Letter to Wallace O'Connell, Apr. 16, 1971,
p. 2.) 2


2 Although in subsequent years the Legislature enacted more protection for consumers who
purchased service contracts, there is no indication from subsequent amendments or their
legislative history that the Legislature ever sought to blur or abandon this distinction
between service contracts and express warranties. For example, in 1985, Assembly Bill
No. 2285 amended section 1794.4 and enacted section 1794.41 to add certain disclosure
and cancellation requirements for motor vehicle service contracts. Commenting on these
changes, an analysis by the Department of Consumer Affairs, included in Governor
Deukmejian's enrolled bill file, demonstrates that service contracts and express warranties
continued to be thought of separately: “Existing law regulates implied and express warranties
on consumer goods, including motor vehicles, sold in California. Existing law does not
specifically regulate service contracts on consumer goods, other than to require that all of
the terms and conditions be disclosed in the contract.” (Dept. of Consumer Affairs, Enrolled
Bill Rep. on Assem. Bill No. 225 (Sept. 20, 1985) p. 1.)


It is true that, functionally speaking, warranties and service contracts appear to have the same
purpose—to guarantee the repair or replacement of certain products or parts of products for a
specified period of time. But, as the above passage suggests, ***801  the Legislature apparently
conceived of an express warranty as being part of the purchase of a consumer product, and a
representation of the fitness of that product that has particular meaning for consumers. In contrast,
it apparently thought of the purchase of a service contract as distinct from the purchase of the
product, and not as a representation of fitness but only an agreement to provide repair services, a
kind of insurance. Hence, one difference between express warranties and service contracts is that
the latter is generally purchased “for an additional cost.” 3  (§ 1791, subd. (o).)


3 We say “generally” because the phrase “for an additional cost” was not part of the original
definition of “service contract,” and is set to be deleted from its future definition. When
section 1791, subdivision (o) was originally enacted in 1976, it did not contain the phrase
“for an additional cost.” (Stats.1976, ch. 416, § 1.5, p. 1068.) That phrase was only added in
1993. (Stats.1993, ch. 1265, § 12, p. 7419.) An amendment enacted in 2002, but not effective
until 2008, deletes the phrase. (Stats.2002, ch. 405, § 62.) It is unclear from the legislative
history why the phrase was added, and why it is to be deleted. In light of these amendments,
it may be the case that some instruments will be considered service contracts despite the
fact that they were not purchased for an additional cost. Nonetheless, the “additional cost”
factor appears to be an important, if not infallible, means of distinguishing between express
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warranties that are an integral part of the purchase of a product, and service contracts that
are not.


**759  In arguing that express warranties and service contracts do indeed overlap, Gavaldon points
to language in the definition of express warranty in section 1791.2 stating that “[i]t is not necessary
to the creation of an express warranty that formal words such as ‘warranty’ or ‘guarantee’ be used,
but if such words are used then an express warranty is created.” Therefore, a service contract that
is denominated an “extended warranty,” as service contracts are sometimes called, will also be an
express warranty under section 1791.2, and therefore subject to the replacement/restitution remedy.


*1259  This argument does not assist Gavaldon. As discussed above, the Legislature apparently
believed that the terms “warrant” or “guarantee” had particular significance to consumers. And
because the Legislature generally conceived of service contracts and extended warranties as falling
into distinct categories, it also provided that a manufacturer that confused those categories by
labeling service contracts as warranties should assume the obligations imposed on manufacturers
that issued express warranties. DaimlerChrysler did not so label its service contract in the present
case.


Gavaldon also argues that sections 1794.4 and 1794.41 are antifraud provisions, designed to
protect a consumer who pays for an express warranty, as part of the price of the vehicle or other
consumer good, from paying extra for a service contract that partly provides the same coverage
as the warranty. Assuming she is correct, such purpose is nonetheless wholly consistent with the
Legislature's view that service contract and express warranty should be considered distinct entities.


In sum, reading the various portions of the Act, together with relevant legislative history, it appears
that the Legislature thought of service contracts and express warranties as mutually exclusive
categories, except when the manufacturer chooses to use the terms “warrant” or “guarantee” in a
service contract. When, as here, the manufacturer has not used those terms in its service contract,
the breach of its service contract does not make it subject to the replacement/restitution remedy
reserved in section 1793.2, subdivision (d) for purchasers of motor vehicles sold with “express
warranties.”


***802  3. The Reveles Case
Gavaldon argues that the above conclusion conflicts with the Court of Appeal's holding in Reveles,
supra, 57 Cal.App.4th 1139, 67 Cal.Rptr.2d 543. The Court of Appeal in the present case usefully
summarized Reveles: “In that case, the plaintiff purchased a used vehicle from a dealership.
The sale was ‘as is,’ i.e., without an express warranty, so he also purchased a ‘vehicle service
agreement’ covering ‘repair of mechanical failures' of various parts for two years or 24,000
miles. Two months later, the front end of the car suddenly dropped, and the dealer's mechanic
told the plaintiff the vehicle had significant preexisting frame damage and could not be repaired.
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Nonetheless, the dealer refused the plaintiff's demand it replace the vehicle or refund his purchase
price, insisting repairs would be made.” ( [Reveles,] at p. 1145, 67 Cal.Rptr.2d 543.)


“The plaintiff sued the dealer for breach of contract, rescission and restitution, negligent and
intentional misrepresentation, breach of the Consumers Legal Remedies Act (§ 1750 et seq.) and
breach of the Song–Beverly Act. After rejecting the plaintiff's repeated offers to settle for $9,300,
on the *1260  morning of trial the dealer announced it would settle for that amount. The plaintiff
settled but reserved his right to move for attorney fees and costs to which he argued he was
entitled under various statutes, including the Song–Beverly Act. The trial court eventually found
the **760  plaintiff was the prevailing party and awarded him $19,000 in attorney fees, plus expert
witness fees and costs. (Reveles, supra, 57 Cal.App.4th at pp. 1146–1148, 67 Cal.Rptr.2d 543.)”


The Court of Appeal affirmed the award, concluding in part that the plaintiff was the prevailing
party under the Song–Beverly Act, and was therefore entitled to costs and attorney fees pursuant
to section 1794, subdivision (d). (Reveles, supra, 57 Cal.App.4th at pp. 1149, 1158, 67 Cal.Rptr.2d
543.) In so deciding, the court had to address the argument that the Act's remedies do not
apply to used vehicles sold “as is.” As discussed ante, the Act generally applies to the purchase
of “consumer goods” which are generally defined as being “new” goods. (§ 1791, subd. (a).)
Notwithstanding that definition, section 1795.5 provides, as noted ante, that the Act also applies
to “used consumer goods in a sale in which an express warranty is given.” The plaintiff's used car
was sold “as is,” but he had purchased a service contract. The court was faced with the issue of
whether that service contract was an express warranty, in which case the used car purchaser would
be afforded the Act's protection under section 1795.5.


In addressing the problem, the Reveles court reviewed the patchwork of relevant amendments to
the Act. As noted above, the Act as originally passed in 1970 hardly mentioned service contracts,
but subsequent amendments have increased protection for service contract purchasers. Section
1796.5, added in 1978, provides that any entity “which engages in the business of providing service
or repair to new or used consumer goods has a duty to the purchaser to perform those services in
a good and workmanlike manner.” (Stats.1978, ch. 991, § 13, p. 3066.)


Subdivision (b) of section 1794.4, added in 1988, states that “[e]xcept as otherwise expressly
provided in the service contract, every service contract shall obligate the service contract seller to
provide to the buyer of the product all of the services and functional parts that may be necessary
to maintain proper operation of the entire product under normal operation and service for the
duration of the service contract and without additional charge.” (Stats.1988, ch. 581, § 2, p. 2136,
as amended by Stats.1993, ch. 1265, § 13, pp. ***803  7422–7423, italics added.) Additionally,
section 1794.4, subdivision (c), added at the same time, requires the service contract to contain
substantial information, including a “step-by-step explanation of the procedure which the buyer
should follow in order to obtain performance of any obligation under the service contract....” (See
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§ 1794.4, subd. (c)(5); Stats.1988, ch. 581, § 2, p. 2137.) Subdivision (d) was also added to
section 1794.4, providing: *1261  “Subdivisions (b) and (c) of this section are applicable to service
contracts on new or used home appliances and home electronic products entered into on or after
July 1, 1989. They are applicable to service contracts on all other new or used products entered
into on and after July 1, 1991.” (Stats.1988, ch. 581, § 2, p. 2137, as amended by Stats.1990, ch.
127, § 1, p. 1141, italics added.)


Section 1794 was added in 1982, enumerating the remedies available to a consumer for breach of
the Act. It states in part: “Any buyer of consumer goods who is damaged by a failure to comply
with any obligation under this chapter or under an implied or express warranty or service contract
may bring an action for the recovery of damages and other legal and equitable relief.” (§ 1794,
subd. (a); Stats.1982, ch. 385, § 2, p. 1716, as amended by Stats.1987, ch. 1280, § 4, p. 4562,
italics added.)


The Reveles court therefore confronted an apparent statutory anomaly, in which, under sections
1794.4 and 1796.5, buyers of any service contract, for either a new or used good, were entitled to
the proper enforcement of the contract as well as various statutory protections, but the remedies
provided under the Act, in sections 1794, and 1795.5, seemed not to include remedies for breaches
of service contracts for used goods.


The Reveles court reasoned that “[i]f ‘express warranty’ under section 1795.5 is interpreted
to exclude the vehicle service agreement, Reveles has no Song–Beverly Act remedy for [the
dealership's] breach of sections 1794.4, subdivisions (b) and (d) and 1796.5, and they would thus
be rendered meaningless.” **761  (Reveles, supra, 57 Cal.App.4th at p. 1157, 67 Cal.Rptr.2d
543.) But the fact that equating “express warranty” and “service contract” would solve an apparent
statutory anomaly does not free us to so interpret the statute, when such interpretation would be at
variance with the statutory language and the legislative history reviewed above. Although we will
not interpret a statute literally if it leads to an absurd result, we cannot say that the statute's failure
to explicitly provide a remedy under the Act for breaches of service contracts on used vehicles is
an absurd result. We need not decide whether the result in Reveles—that attorney fees under the
Act may be awarded for breach of a service contract on a used vehicle—is correct under a different
rationale. But we disapprove of its conclusion that a service contract is a type of express warranty
under the Song–Beverly Act.


For all the above reasons, we conclude that the service contract in the present case, which was
sold for an additional cost and which does not use the words “warrant” or “guarantee,” is not an
express warranty for purposes of the Act.


*1262  B. Section 1794 Does Not Provide a Replacement/Restitution Remedy for Breach
of a Service Contract
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[2]  Gavaldon argues that even if we reject the argument that her service contract was an express
warranty, section 1794, which concerns consumer remedies under the Song–Beverly Act, makes
clear that the replacement/restitution remedy applies to a breach of a service contract as well as a
breach of an express warranty. We conclude that Gavaldon is incorrect.


***804  Section 1794 states in pertinent part that “(a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation under this chapter or under an implied or
express warranty or service contract may bring an action for the recovery of damages and other
legal and equitable relief. [¶] (b) The measure of the buyer's damages in an action under this section
shall include the rights of replacement or reimbursement as set forth in subdivision (d) of Section
1793.2.”


Gavaldon contends that subdivision (b) signifies that anyone injured under subdivision (a) may
obtain the replacement/restitution remedy. But the statute on its face does not so read. The right
to replacement or restitution is qualified by the phrase “as set forth in subdivision (d) of section
1793.2.” It is most reasonable to assume that this qualification means that the remedy is subject
to the provisions set forth in section 1793.2, subdivision (d) (section 1793.2(d)), otherwise the
reference to section 1793.2(d) would be superfluous. Gavaldon argues in effect that only some
of the provisions of section 1793.2(d) apply, but not the provision stating that the replacement/
restitution remedy is available only for breach of an express warranty. Gavaldon advances no
principled basis for incorporating into section 1794, subdivision (b) some of the provisions found
in section 1793.2(d) but not others.


Any ambiguity that might obscure this statutory language is dispelled by the relevant legislative
history. The current version of section 1794, subdivision (b) came into being in 1987, when
Assembly Bill No. 1367 (1987–1988 Reg. Sess.) (Assembly Bill No. 1367) amended the section
to include the current language providing that “[t]he measure of a buyer's damages under this
section shall include the rights of replacement or reimbursement as set forth in subdivision (d) of
section 1793.2.” (Stats.1987, ch. 1280, § 4, p. 4562.) An uncodified provision, section 2 of the
enactment, states that “the amendment of subdivision (b) of Section 1794 of the Civil Code ... does
not constitute a change in, but is declaratory of, existing law.” (Stats.1987, ch. 1280, § 9, p. 4567.)


The analysis by Senator Robbins, chairman of the Senate Insurance, Claims and Corporations
Committee, states that before the amendment, *1263  section 1794 did not “specifically mention
that the buyer has the specific remedy of replacement of the product or restitution for the product.
However, section 1793.2 of the Civil Code provides a replacement or restitution remedy for the
buyer under specified conditions.... This bill was spawned when an automobile manufacturer
in a court case argued (unsuccessfully) that the buyer can only sue for the remedy specifically
enumerated in section 1794 of the Civil Code, which does not include replacement **762  or
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restitution remedies.” (Sen. Insurance, Claims and Corporations Committee, Analysis of Assem.
Bill No. 1367, July 1, 1987.)


If Assembly Bill No. 1367 had been intended to extend the replacement/restitution remedies to
service contracts, that would have constituted a significant change in the law. The uncodified
section 9 of the 1987 enactment amending the Act and the legislative history recited above make
clear that no such change was contemplated. Rather, the amendment of section 1794, subdivision
(b) was intended to foreclose the then current argument that, because the replacement or restitution
obligation imposed on manufacturers for violation of express warranties in section 1792.3(d) was
not included in the remedies section of the Song–Beverly Act, section 1794, such remedy was
not available to consumers. Accordingly, the legislative history confirms that the only reasonable
reading of section 1794, subdivision (b) is ***805  that the replacement/restitution remedy applies
only if the conditions of section 1793.2(d) are met.


C. Alternative Theories of Recovery
[3]  In addition to the replacement/restitution remedy discussed above, section 1794 provides,
in subdivision (b)(1): “Where the buyer has rightfully rejected or justifiably revoked acceptance
of the goods or has exercised any right to cancel the sale, Sections 2711, 2712, and 2713 of the
Commercial Code shall apply.” Gavaldon claims that even if she is not entitled to restitution
pursuant to section 1793.2(d) or section 1794, subdivision (b), her $13,612.63 damages award is
nonetheless justified as a remedy for revoking acceptance of her automobile, pursuant to California
Uniform Commercial Code section 2711.


California Uniform Commercial Code section 2608 provides the grounds on which a buyer can
revoke acceptance of goods. It states in pertinent part: “(1) The buyer may revoke his acceptance
of a lot or commercial unit whose nonconformity substantially impairs its value to him if he has
accepted it [¶] (a) On the reasonable assumption that its nonconformity would be cured and it has
not been seasonably cured; or [¶] (b) Without discovery of such nonconformity if his acceptance
was reasonably induced either by the difficulty of discovery before acceptance or by the seller's
assurances. [¶] (2) Revocation of acceptance must occur within a reasonable time after the buyer
*1264  discovers or should have discovered the ground for it and before any substantial change in
condition of the goods which is not caused by their own defects. It is not effective until the buyer
notifies the seller of it.”


As can be readily observed, revocation of acceptance requires more and different actions of the
buyer than is required under section 1793.2(d). Whereas revocation of acceptance must take place
“within a reasonable time after the buyer discovers or should have discovered the ground for
it (Com.Code, § 2608, subd. (2)),” the replacement/restitution remedy under Civil Code section
1793.2(d) only requires that the defect or defects be covered by an express warranty and that there
be a failure to repair after a reasonable number of attempts. Revocation of acceptance must be done
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before “any substantial change in condition of the goods” (Com.Code, § 2608, subd. (2)), whereas
section 1793.2(d) has no such requirement. Therefore, a conclusion that a buyer is entitled to a
remedy under section 1793.2(d) is not necessarily a conclusion that he or she is entitled to revoke
acceptance of goods purchased and obtain the corresponding damages remedy.


As the Court of Appeal concluded, the revocation of acceptance theory was not presented at trial.
Although Gavaldon's attorney did briefly argue, during the reply portion of his closing argument
at trial, that a revocation of acceptance theory would apply, Gavaldon did not plead revocation of
acceptance, nor did she move to amend her pleading, and the presentation of that theory appears
to have been nothing more than an afterthought. We cannot say that Gavaldon properly raised the
theory below, especially given the considerable difference between that theory and her main theory
at trial, that she was entitled to a section 1793.2(d) replacement/restitution remedy. She may not
do so now on appeal. (See Gibson Properties Co. v. City of Oakland (1938) 12 Cal.2d 291, 299–
300, 83 P.2d 942 [plaintiff generally **763  may not raise on appeal theory of damages different
from theory at trial].)


[4]  Gavaldon also argues her damages award may be justified by the diminution in value of the
automobile as a result of DaimlerChrysler's breach of the service contract by its failure to repair
the automobile after a reasonable number of times. Civil Code section 1794, subdivision (b)(2)
provides that “[w]here the buyer has accepted ***806  the goods, Sections 2714 and 2715 of
the Commercial Code shall apply, and the measure of damages shall include the cost of repairs
necessary to make the goods conform.” Commercial Code section 2714, subdivision (2) provides
as follows: “The measure of damages for breach of warranty is the difference at the time and
place of acceptance between the value of the goods accepted and the value they would have had if
they had been as warranted, unless special circumstances show proximate damages of a different
amount.” Although DaimlerChrysler's service contract limited remedies to the cost of repairs or
*1265  replacement if less than the cost of repairs, Commercial Code section 2719, subdivision
(2) provides that alternative remedies may be sought if the remedy provided by contract “fail[s]
of its essential purpose.”


Gavaldon raised the diminution of value issue late in the trial when it became apparent that the
trial court was inclined to rule against her on the express warranty issue. Gavaldon did not raise
the diminution of value argument in the Court of Appeal, instead taking the position that breach of
the service contract should yield a refund of the service contract price, a position she did not take
at trial. The Court of Appeal briefly referred to the diminution of value issue in dicta. As a general
rule, we address only issues that have been raised in the Court of Appeal. (Cedars-Sinai Medical
Center v. Superior Court (1998) 18 Cal.4th 1, 6, 74 Cal.Rptr.2d 248, 954 P.2d 511.) Although
we sometimes depart from that rule, we decline to do so in this case, in which resolution of the
issue depends upon a developed evidentiary record and the issue was a subsidiary one scarcely
litigated at trial. (Cf. ibid. [court addresses question not raised below of whether to recognize tort
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of intentional first party spoliation of evidence when it is “an issue of law that does not turn on
the facts of this case”].)


III. DISPOSITION


The judgment of the Court of Appeal is affirmed.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, WERDEGAR, CHIN and BROWN, JJ.


All Citations


32 Cal.4th 1246, 90 P.3d 752, 13 Cal.Rptr.3d 793, 04 Cal. Daily Op. Serv. 4583, 04 Cal. Daily
Op. Serv. 5493


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0484385501&originatingDoc=I8645de78fa6f11d9b386b232635db992&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0126702401&originatingDoc=I8645de78fa6f11d9b386b232635db992&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0127904001&originatingDoc=I8645de78fa6f11d9b386b232635db992&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252859201&originatingDoc=I8645de78fa6f11d9b386b232635db992&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218429701&originatingDoc=I8645de78fa6f11d9b386b232635db992&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Gavaldon v. DaimlerChrysler Corp., (2004) 32 Cal.4th 1246






Golf & Tennis Pro Shop, Inc. v. Superior Court, 84 Cal.App.5th 127 (2022)
300 Cal.Rptr.3d 225, 2022 Daily Journal D.A.R. 10,794


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 1


84 Cal.App.5th 127
Court of Appeal, Fourth District, Division 3, California.


GOLF & TENNIS PRO SHOP, INC., Petitioner,
v.


The SUPERIOR COURT OF ORANGE COUNTY, Respondent;
Steve Frye et al., Real Parties in Interest.


G060852
|


Filed October 17, 2022


Synopsis
Background: Male patrons brought action against golf store operator, alleging gender
discrimination based on women-only promotions offered in stores. The Superior Court, Orange
County, No. 30-2020-01167882, James J. Di Cesare, J., denied operator's motions to compel
further responses to interrogatories, and awarded monetary sanctions to patrons. Operator
petitioned for writ of mandate.


Holdings: The Court of Appeal, Bedsworth, J., held that:


[1] as a matter of first impression, 45-day time period to file a motion to compel further responses
to interrogatories does not begin to run upon service of combination of unverified factual responses
and objections, where the motion challenges only the objections;


[2] operator's notice of motion did not satisfy civil procedure code's requirements; and


[3] operator lacked substantial justification for motions, as would provide exception to monetary
sanctions.


Petition denied.


Procedural Posture(s): Petition for Writ of Mandate; Motion to Compel Discovery; Motion for
Sanctions (Discovery).
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West Headnotes (15)


[1] Mandamus Proceedings in civil actions in general
It is appropriate to review discovery orders via writ of mandate when the Court of Appeal
is presented with a question of first impression which is of general importance to the trial
courts and to the profession, and in conjunction with which general guidelines can be laid
down for future cases.


[2] Mandamus Proceedings in civil actions in general
Ordinarily the prerogative writ of mandate is not a favored method of obtaining review
of discovery orders, but it is appropriate where an abuse of discretion results in a denial
of discovery.


[3] Appeal and Error Discovery
Pretrial Procedure Discretion of court
Though broad, the trial court's discretion in discovery matters is not unlimited, and if
there is no legal justification for such exercise of discretion, it must be held that an abuse
occurred.


[4] Pretrial Procedure Order Compelling Answer
The 45-day time period to file a motion to compel further responses to interrogatories
does not begin to run upon service of a combination of unverified factual responses and
objections, where the motion challenges only the objections; verification of such a hybrid
of responses and objections is required before the time period begins to run. Cal. Civ. Proc.
Code §§ 2030.250(a), 2030.300(a, c).


[5] Statutes Language and intent, will, purpose, or policy
A statute's actual words are the most reliable indicator of legislative intent.


[6] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Clarity and ambiguity;  multiple meanings
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If a statute's actual words, when assigned their usual and ordinary meanings and construed
in context, are not ambiguous, courts presume the Legislature meant what it said, and the
statute's plain meaning governs.


[7] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statute is ambiguous, i.e., it allows more than one reasonable
construction, courts may look to such aids as the legislative history of the measure and
maxims of statutory construction.


[8] Statutes Policy considerations;  public policy
Statutes Relation to plain, literal, or clear meaning;  ambiguity
In cases of uncertain meaning regarding statutory language, courts may consider the
consequences of a particular interpretation, including its impact on public policy.


[9] Statutes Statutory scheme in general
Statutes Construing together;  harmony
Courts are not to construe statutes in isolation, but rather read every statute with reference
to the entire scheme of law of which it is part, so that the whole may be harmonized and
retain effectiveness.


[10] Pretrial Procedure Order Compelling Answer
Defendant golf store operator's notice of motion to compel further responses to
interrogatories did not satisfy civil procedure code's requirement of stating the grounds
upon which it would be made, and thus, the motion was ineffective, in plaintiff male
patron's action alleging gender discrimination based on women-only promotions offered
in stores; operator's notice merely satisfied the separate requirement of stating when the
motion would be made, without identifying the specific interrogatories that were at issue,
without citing statutory authority for the motion, and without attempting to state what
was insufficient about patron's responses to interrogatories. Cal. Civ. Proc. Code §§ 1010,
2030.300(a).
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[11] Motions Form and requisites
The requirement, that the notice of a motion must state when the motion will be made and
the grounds upon which it will be made, is for the benefit of the party upon whom the
notice is served, to make him or her aware of the issues to be raised in the motion. Cal.
Civ. Proc. Code § 1010.


[12] Motions Form and requisites
The purpose of the requirement, that the notice of a motion must state when the motion
will be made and the grounds upon which it will be made, is to cause the moving party
to sufficiently define the issues, for the information and attention of the adverse party and
the court. Cal. Civ. Proc. Code § 1010.


[13] Pretrial Procedure Order Compelling Answer
A meet and confer declaration must accompany the notice of a motion to compel further
responses to interrogatories. Cal. Civ. Proc. Code §§ 1010, 2016.040, 2030.300(b)(1).


[14] Pretrial Procedure Order Compelling Answer
The burden is on the losing party and/or its attorney to show circumstances that make it
unjust to impose sanctions on the party or attorney who is unsuccessful in either making
or opposing a motion to compel further responses to interrogatories. Cal. Civ. Proc. Code
§ 2030.300(d).


[15] Pretrial Procedure Order Compelling Answer
Fact that defendant golf store operator's motions to compel further responses to
interrogatories presented a question of first impression regarding 45-day time limit for
operator's notice of the motions did not constitute substantial justification for the motions,
as would provide exception to imposition of monetary sanctions arising from denial of
motions, in plaintiff male patrons' action alleging gender discrimination based on women-
only promotions offered in stores; apart from timeliness issue, motions were properly
denied because of operator's mistakes in failing to initiate a meet and confer attempt early
within 45-day period, which necessitated law and motion practice on rushed timeline,
and operator had chosen to file incomplete moving papers. Cal. Civ. Proc. Code §§ 1010,
2016.040, 2030.300(b)(1), (c).
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**227  Original proceedings; petition for a writ of peremptory mandate to challenge an order of
the Superior Court of Orange County, James Di Cesare, Judge. Petition denied. (Super. Ct. No.
30-2020-01167882)


Attorneys and Law Firms


Schumann Rosenberg & Arevalo, Eric Arevalo, Jeffrey P. Cunningham, Costa Mesa, and Viretha
R. Wright, for Petitioner.


Law Offices of Daniel J. Williams and Daniel J. Williams, San Diego, for Real Parties in Interest.


OPINION


BEDSWORTH, ACTING P. J.


*131  **228  INTRODUCTION


[1] It is appropriate to review discovery orders via writ of mandate when “we are presented with a
question of first impression which is of general importance to the trial courts and to the profession,
and in conjunction with which general guidelines can be laid down for future cases.” (Rudnick
v. Superior Court (1974) 11 Cal.3d 924, 928, 114 Cal.Rptr. 603, 523 P.2d 643.) Such a question
presents itself here – namely, does the 45-day time period to file a motion to compel further
responses to interrogatories begin to run upon service of a combination of unverified responses and
objections if the motion challenges only the objections? We answer this question in the negative,
and disagree with the trial court's analysis concluding otherwise. The most reasonable construction
of the applicable statutes seems to us to require verification of such a hybrid of responses and
objections before the time period begins to run. Nonetheless, for different reasons, we hold the
trial court did not abuse its discretion in denying petitioners' motions in this case.


FACTS


Petitioner is a corporate entity running golf establishments in the state of California. Real parties
in interest Steve Frye, George St. George, and *132  Andrew Layus have brought a number of
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gender discrimination claims against petitioner stemming from certain women-only promotions
offered in its stores.


Frye and St. George's Interrogatories


On January 4, 2021, petitioner's counsel electronically served Frye and St. George with special
interrogatories. The interrogatories were roughly the same questions for each plaintiff, seeking
information about visits they had made to petitioner's store locations and previous similar gender
discrimination lawsuits filed by them. On or about February 5, 2021, Frye and St. George
served unverified responses to the discovery, which consisted of both substantive responses and
objections. Petitioner's counsel did not receive verifications until March 17, 2021. 1


1 It is unclear why the verifications were not served with the responses, as Frye and St. George
appear to have executed them on February 5.


Petitioners took until late April 2021 to conduct a meet and confer with plaintiffs' counsel regarding
Frye and St. George's responses, and the parties engaged in some e-mail correspondence regarding
the substance of their objections. Petitioner's counsel sought an extension on a motion to compel
further responses to the interrogatories, but received no response to the request. Therefore, on May
5, 2021 2 , petitioner went forward and filed notice of **229  such a motion. But no memorandum
of points and authorities, declarations, or other supporting documentation was filed until August
23, 2021, 18 court days prior to the September 17, 2021 hearing date set for the motion.


2 The record shows petitioner's third-party electronic legal service provider submitted the
notice of motion to the trial court on May 4, 2021; petitioner e-mailed the document to
opposing counsel on May 4, 2021 as well. However, petitioner shows no evidence the
notice of motion was accepted by the trial court as filed on May 4, 2021. Rather, petitioner
received an e-mail from its third-party provider stating the electronic filing was “Under Court
Clerk Review” as of 5:38 p.m. on May 4, 2021, and another e-mail would be sent upon
completion of the review. Petitioner attaches no further e-mail from the trial court showing
this review was completed and the document officially confirmed filed on May 4, 2021. Such
a confirmation would have constituted evidence the document was actually filed on May 4,
2021. (See Cal. Rules of Court, rule 2.259, subd. (a)(2).) For this reason, we view May 5,
2021 as the actual filing date.


Layus' Interrogatory Responses
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Petitioner served Layus with a substantially similar set of interrogatories on February 19, 2021.
Layus served verified responses to the interrogatories on or about March 23, 2021. Again,
petitioner's counsel waited an inordinately long time to meet and confer regarding the responses
(until May 7, 2021) and *133  therefore had to seek an extension of its deadline to move to compel,
which apparently was not granted. Petitioner thus filed and served its notice of motion to compel
Layus to provide further responses to the interrogatories on May 11, 2021. No supporting papers
accompanied the notice. Petitioner finally filed them on August 23, 2021, as with the Frye/St.
George motion.


Motions to Compel Further Responses


To identify the disputed interrogatories and responses, Petitioner filed separate statements pursuant
to California Rules of Court, rule 3.1345, subdivision (a) with both motions. Those interrogatories
were numbers 9 through 14, and all of them sought information about lawsuits the plaintiffs had
filed claiming violations of certain civil rights statutes. Petitioner sought substantive responses to
these questions, and Plaintiffs objected to all of them based on privacy assertions.


In opposition to the motions, all three plaintiffs argued that they were untimely under Code of Civil
Procedure 3  section 2030.300, subdivision (c) and that the notices actually filed and served were
inadequate without supporting documentation. The trial court agreed and denied both motions as
untimely; it ordered sanctions against petitioner.


3 Subdivision (c) of Code of Civil Procedure section 2030.300 states as follows: “Unless
notice of this motion is given within 45 days of the service of the verified response, or
any supplemental verified response, or on or before any specific later date to which the
propounding party and the responding party have agreed in writing, the propounding party
waives any right to compel a further response to the interrogatories.” All further statutory
references are to the Code of Civil Procedure.


Petitioner sought a writ of peremptory mandate overturning the trial court's decision. We issued
an order to show cause on November 24, 2021, to which real parties in interest filed a return. Oral
argument on the petition was entertained.


DISCUSSION


[2]  [3] “Ordinarily the prerogative writ is not a favored method of obtaining review of discovery
orders (Sav-on Drugs, Inc. v. Superior Court (1975) 15 Cal.3d 1, 5 [123 Cal.Rptr. 283, 538 P.2d
739]), but it is appropriate where an abuse of discretion results in a denial of discovery. (Pacific



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085226&cite=CASTCIVLR3.1345&originatingDoc=Ib72b25104e7d11ed9c4fe41222601e0d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2030.300&originatingDoc=Ib72b25104e7d11ed9c4fe41222601e0d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2030.300&originatingDoc=Ib72b25104e7d11ed9c4fe41222601e0d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2030.300&originatingDoc=Ib72b25104e7d11ed9c4fe41222601e0d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2030.300&originatingDoc=Ib72b25104e7d11ed9c4fe41222601e0d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975127566&pubNum=0000233&originatingDoc=Ib72b25104e7d11ed9c4fe41222601e0d&refType=RP&fi=co_pp_sp_233_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_5 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975127566&pubNum=0000233&originatingDoc=Ib72b25104e7d11ed9c4fe41222601e0d&refType=RP&fi=co_pp_sp_233_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_5 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970130452&pubNum=0000233&originatingDoc=Ib72b25104e7d11ed9c4fe41222601e0d&refType=RP&fi=co_pp_sp_233_170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_170 





Golf & Tennis Pro Shop, Inc. v. Superior Court, 84 Cal.App.5th 127 (2022)
300 Cal.Rptr.3d 225, 2022 Daily Journal D.A.R. 10,794


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 8


Tel. & Tel. Co. v. Superior Court (1970) 2 Cal.3d 161, 170, fn. 11 [84 Cal.Rptr. 718, 465 P.2d 854].)
Though broad, the trial court's discretion in discovery matters is not unlimited. (Greyhound Corp.
v. Superior Court (1961) 56 Cal.2d 355, 380 [15 Cal.Rptr. 90, 364 P.2d 266].) ‘[I]f there is no
legal justification for such exercise of discretion it must be held that an abuse occurred.’ (Carlson
v. Superior Court (1961) 56 Cal.2d 431, 438 [15 Cal.Rptr. 132, 364 P.2d 308].)” *134  (Lehman
v. Superior Court (1986) 179 Cal.App.3d 558, 562, 224 Cal.Rptr. 572.) Here, though we find the
trial court's analysis flawed, we hold it ultimately did not abuse its discretion.


**230  Motions to compel further responses to interrogatories are permitted under section
2030.300 when a litigant either fails to respond adequately to an interrogatory or poses what the
propounding party believes to be an unjustified objection to one. (See id., subd. (a).) The timeline
to file such a motion is not open-ended, however. Section 2030.300, subdivision (c) provides a
deadline. And because its interpretation is of central importance in this case, we reproduce here the
exact statutory language quoted in footnote 2: “Unless notice of this motion is given within 45 days
of the service of the verified response, or any supplemental verified response, or on or before any
specific later date to which the propounding party and the responding party have agreed in writing,
the propounding party waives any right to compel a further response to the interrogatories.” (Ibid.)


Real parties in interest contend petitioner waived its right to compel further responses from them
because the 45-day period began on February 5, 2021. Their view is that petitioner's motion
concerned only their objections and not any of the substantive responses. Their position is that
it did not matter if the verifications were served later; the objections were final as of February
5. Petitioner disagrees, contending the 45-day clock did not start to tick until service of the
verifications somewhere around March 17. 4


4 Though it is not clear in the briefing, this argument appears only pertinent to the motion
pertaining to St. George and Frye because Layus' responses were served separately with
verifications.


Respondent trial court agreed with the real parties' calculation. It observed it had no jurisdiction
to review an untimely filed motion. And because objections need not be verified, it reasoned,
requiring service of verifications to start the 45-day clock would “effectively remove any timing
requirement” from section 2030.300, thus producing an absurd result.


[4] We find the trial court's analysis flawed on this point, though we appreciate the earnestness
with which it attempted to navigate the three a.m. darkness of this area of pre-trial civil procedure.
The issue of whether interrogatory responses consisting of both unverified factual responses and
objections start the 45-day clock under section 2030.300, subdivision (c) is, to our knowledge, a
question of first impression, so we offer here our own analysis of it.
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[5]  [6]  [7]  [8] As with any issue of statutory interpretation, “[w]e begin ... with the statute's
actual words, the ‘most reliable indicator’ of legislative intent, ‘assigning them their usual and
ordinary meanings, and construing them in *135  context. If the words themselves are not
ambiguous, we presume the Legislature meant what it said, and the statute's plain meaning governs.
On the other hand, if the language allows more than one reasonable construction, we may look
to such aids as the legislative history of the measure and maxims of statutory construction. In
cases of uncertain meaning, we may also consider the consequences of a particular interpretation,
including its impact on public policy.’ (Wells v. One2One Learning Foundation (2006) 39 Cal.4th
1164, 1190 [48 Cal.Rptr.3d 108, 141 P.3d 225].)” (Even Zohar Construction & Remodeling, Inc.
v. Bellaire Townhouses, LLC (2015) 61 Cal.4th 830, 837-838, 189 Cal.Rptr.3d 824, 352 P.3d 391.)


In this case, the language is clear that the clock on a motion to compel begins to run once “verified
responses” or “supplemental verified responses” are served. (§ 2030.300, subd. (c).) Under the
canon **231  expressio unius est exclusio alterius, the insertion of the word “verified” before the
word “responses” necessarily requires us to exclude from the provision what it does not mention –
unverified responses. (See Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d
1379, 1391, fn. 13, 241 Cal.Rptr. 67, 743 P.2d 1323.) Thus, if responses are not verified, the clock
cannot begin to run.


The Legislature inserted the word “verified” as part of an amendment to the Civil Discovery Act
made through Assembly Bill No. 1183 in 2013 (AB No. 1183). It was inserted to “resolve any
ambiguity in the law by specifying that the 45-day period in which to file a motion to compel does
not begin to accrue until service of a verified response is made. Thus, if the response is served
before verification, the 45-day period would not yet begin – it would begin upon service of the
verification of the previously supplied response.” (Senate Analysis of AB No. 1183 (2013-2014
Reg. Sess.) June 4, 2013.) The change was prompted because it was felt many in the litigation
bar engaged in a “common practice” of serving timely unverified responses to discovery with the
promise of providing verifications for the same as soon as possible. (Ibid.) This common practice
led to confusion as to when the clock began to run; did it run when the unverified responses were
served or only after the verifications were provided? The Legislature's intent was to dispel such
confusion. Sadly, in this case it only appears somehow to have created more.


As both real parties in interest and the trial court noted, objections need not be verified under oath.
Pursuant to section 2030.250, subdivision (a), “[t]he party to whom ... interrogatories are directed
shall sign the response under oath unless the response contains only objections.” (Ibid., italics
added.) Again, we can ascertain from the inclusion of the qualifying *136  word “only” before
the word “objections” that a response which consists of both objections and responses must be
verified, the only exception to this requirement is a response that contains nothing but objections.
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[9] We are not to “construe statutes in isolation, but rather read every statute ‘with reference to
the entire scheme of law of which it is part so that the whole may be harmonized and retain
effectiveness.’ (Clean Air Constituency v. California State Air Resources Board (1974) 11 Cal.3d
801, 814 [114 Cal.Rptr. 577, 523 P.2d 617].)” (People v. Pieters (1991) 52 Cal.3d 894, 899, 276
Cal.Rptr. 918, 802 P.2d 420.) Thus, we must construe section 2030.300, subdivision (c) – a motion
to compel further responses to an interrogatory – so that it is consistent with section 2030.250's
requirements for the responses themselves. If the 45-day clock runs only upon service of verified
responses, and responses consisting of both factual responses and objections must be verified, St.
George and Frye's service of unverified responses and objections on February 5 could not have
activated it.


Section 2030.300, subdivision (a) does, as the trial court observed, include challenges to objections
as proper subjects for a motion to compel further response to an interrogatory. And yes, ultimately,
petitioner's motion concerned only the objections posed by Frye and St. George, and not any of
their factual responses. But – at least in this particular case – both of the aforementioned facts
are irrelevant. As a matter of law, the responses here had to be verified because they were a
combination of responses and objections. And because they had to be verified, the clock did not
begin running until they were – on March 17, 2021.


**232  We can leave for another day the possibility of an “absurd result,” as the trial court put
it, if there is no time limit on a motion to compel involving objections. 5  Here, the response was
mixed facts and objections. 6  That is all we have before us, and there was indeed a time limit on
both motions. For Frye and St. George, it was 45 days after March 17, 2021. For Layus, it was
45 days after March 23, 2021.


5 But that other day will doubtless come, and we're more likely to get it right if the Legislature
addresses it before we have to.


6 At oral argument, real parties' counsel advocated for a response-by-response approach to
mixed sets of responses so as to carry out “the legislative intent that discovery proceed not
only smoothly, but swiftly as well.” (Professional Career Colleges, Magna Institute, Inc. v.
Superior Court (1989) 207 Cal.App.3d 490, 493-494, 255 Cal.Rptr. 5, quoted in Sexton v.
Superior Court (1997) 58 Cal.App.4th 1403, 1409, 68 Cal.Rptr.2d 708.) We disagree. Such
an approach would inevitably result in piecemeal motions pertaining separately to factual
responses and objections within a given set of discovery. Such an approach seems to us to
be unlikely to be either smooth or swift.


Unfortunately for petitioner we cannot end the analysis at this point. Even using the later date
of March 17, 2021, the motion as to St. George and Frye *137  was untimely. Because their
verifications were electronically served on March 17, 2021, petitioner's deadline to “give notice”
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of its motion to compel their responses was May 4, 2021 (45 calendar days plus 2 court days after
service of the verifications). (See §§ 2030.300, subd. (c); 1010.6, subd. (a)(4)(B).) 7  Petitioner did
not file its notice of motion until May 5, 2021. 8  That means the trial court properly denied the
motion as to Frye and St. George as untimely. (See Vidal Sassoon, Inc. v. Superior Court (1983)
147 Cal.App.3d 681, 683, 195 Cal.Rptr. 295 [holding the deadlines for motions to compel further
responses are “mandatory and the court may not entertain a belated motion to compel.”].)


7 Section 1010.6, subdivision (a)(4)(B) provides: “Any period of notice, or any right or duty
to do any act or make any response within any period or on a date certain after the service
of the document, which time period or date is prescribed by statute or rule of court, shall be
extended after service by electronic means by two court days ....”


8 Petitioner asserts the superior court's online reservation system was “not functioning” on
May 4, 2021, precluding it from filing and serving the notice sooner. If a technical issue in
the court's electronic filing system prevented petitioner from filing the document on May 4,
2021, we might have been able to toll the deadline. (See Cal. Rules of Court, rule 2.259, subd.
(c).) But aside from a reference in petitioner's counsel's declaration in support of the motions,
petitioner has shown us no evidence about this purported malfunction. In fact, petitioner did
not even attempt to explain the late filing of the notice until its reply brief, after respondents
had flagged the issue.


That leaves us with the motion to compel Layus' further response. Layus' responses came verified
on March 23, 2021, and they were electronically served. Thus, petitioner's deadline to “give notice”
of its motion to compel was May 11, 2021 (45 calendar days plus 2 court days). (See §§ 2030.300,
subd. (c); 1010.6, subd. (a)(4)(B).) Service and filing of the notice of motion took place on that
date and was timely.


[10] But Layus' motion presents us with a second problem. Was the notice of motion alone
sufficient? On this question, the trial court responded with an emphatic “no,” citing the
requirements of section 1010. We agree.


Section 1010 states in pertinent part as follows: “Notices must be in writing, and the notice of a
motion, other than for a new trial, must state when, and the grounds upon which it will be made,
and **233  the papers, if any, upon which it is to be based. If any such paper has not previously
been served upon the party to be notified and was not filed by him, a copy of such paper must
accompany the notice.” Petitioner's notice stated when it would be made (September 17, 2021),
but that was about it.


[11]  [12] Section 1010's requirement “is for the benefit of the party upon whom the notice is
served,” to make him or her aware of the issues to be raised in the motion. (Hecq v. Conner (1928)
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203 Cal. 504, 506, 265 P. 180; *138  see also Kinda v. Carpenter (2016) 247 Cal.App.4th 1268,
1277, 203 Cal.Rptr.3d 183 (Kinda).) As stated in Kinda: “The purpose of the notice requirements
‘is to cause the moving party to “sufficiently define the issues for the information and attention
of the adverse party and the court.’ ” (Luri v. Greenwald (2003) 107 Cal.App.4th 1119, 1125, 132
Cal.Rptr.2d 680, quoting Hernandez v. National Dairy Products (1954) 126 Cal.App.2d 490, 493,
272 P.2d 799.)


Sometimes this purpose is met notwithstanding deficient notice. For example, it may be sufficient
that the supporting papers contain the grounds for the relief sought, even if the notice does not.
(Luri, [supra,] at p. 1125 [132 Cal.Rptr.2d 680]; 366–386 Geary St., L.P. v. Superior Court (1990)
219 Cal.App.3d 1186, 1200 [268 Cal.Rptr. 678].) It also may be sufficient if the omitted issue,
or ground for relief, was raised without objection before the trial court. (Fredrickson v. Superior
Court (1952) 38 Cal.2d 593, 598 [241 P.2d 541] [‘accepting petitioner's claim that the notice of
motion was insufficient, the grounds were raised without objection in the trial court at the hearing
on the motion’].)” (Kinda, supra, 247 Cal.App.4th at p. 1277, 203 Cal.Rptr.3d 183.)


[13] But petitioner's notice of motion was ineffective in doing what a notice is meant to do. It
stated petitioner's intent to move to compel further responses by Layus to the first set of special
interrogatories, but it did not identify the specific interrogatories, leaving both Layus and the court
with the potential impression that all interrogatories were at issue. It did not cite any statutory
authority for the motion, or attempt to state what, if anything, was deficient about Layus' responses
to the interrogatories. It also failed to identify the papers upon which it was to be based. 9  Even
if it was sufficient for petitioner to file a notice of motion without any supporting documentation
with it, the notice itself simply did not “give notice” as required by sections 2030.300, subdivision
(c) and 1010 or common English usage. 10


9 At oral argument, counsel disagreed as to whether a meet and confer declaration under
section 2016.040 was required to be filed with the notice. We think it was. According to
section 2030.300, subdivision (b)(1), a motion to compel further responses to interrogatories
must be “accompanied” by such a declaration. And under section 1010, the papers upon
which a notice of motion is based must “accompany” the notice. Reading the two statutes
in tandem, as we must, it seems clear the Legislature intended for the meet and confer
declaration to accompany the notice of motion, along with all other documents supporting
the notice of motion.


10 We note in Weinstein v. Blumberg (2018) 25 Cal.App.5th 316, 235 Cal.Rptr.3d 658 – a case on
which the trial court and real parties relied – a notice of motion unaccompanied by supporting
papers was deemed insufficient even though it had specified the papers upon which it would
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be based. (Id. at p. 318, 235 Cal.Rptr.3d 658.) Petitioner did not even do that, which makes
its uphill climb even steeper.


Petitioner argues the notice “substantially complied” because it identified the date, time, and place
of the hearing and the grounds on which the motion *139  was **234  based. Only the logistical
claim is unequivocally true. The second claim is only true in the sense that the notice stated it was
a motion to compel further responses. This could no more be a statement of grounds than a paper
with the single word “lawsuit” on it could credibly be called a complaint. We find petitioner's
argument that meeting only two out of the five statutory requirements of a notice is “substantial
compliance” unconvincing.


Petitioner also says it filed and served amended notices for the motions “well ahead” of the
September 17 hearing date. We are glad petitioner got around to it, but it was still too little, too
late. Section 2030.300, subdivision (c) required adequate notice to be given to the plaintiffs and
the court 45 days after service of the verified response, not in some nebulous timeframe that was
“well ahead of the hearing date.”


[14] The final issue raised by petitioner was the propriety of the monetary sanctions imposed by
the trial court, which totaled $4,447. When properly requested, such sanctions must be imposed by
the trial court on the party or attorney who is unsuccessful in either making or opposing a discovery
motion. (See § 2030.300, subd. (d).) The only exception is if the court finds the unsuccessful
side “acted with substantial justification or that other circumstances make the imposition of the
sanction unjust.” (Ibid.) The burden of showing such circumstances is on the losing party. (See
Mattco Forge, Inc. v. Arthur Young & Co. (1990) 223 Cal.App.3d 1429, 1441, 273 Cal.Rptr. 262
[observing the Legislature intended to “shift fees and costs to the party who has failed to comply
with” the civil discovery statutes].) From our review of the record, petitioner made no attempt to
meet its burden to show substantial justification or unjust circumstances. We cannot now fault the
trial court for failing to exercise its discretion in a manner never requested.


[15] Petitioner nevertheless contends there was substantial justification in this instance because
the motions presented a question of first impression. We disagree. “Our courts have interpreted the
term ‘substantial justification’ to mean ‘well-grounded in both law and fact.’ [Citation.]” (City of
Los Angeles v. Superior Court (2017) 9 Cal.App.5th 272, 291, 214 Cal.Rptr.3d 858.) Petitioner's
motions may have involved a vagary of civil procedure, but the motions were properly denied
because of petitioner's own mistakes. Petitioner failed to initiate a meet and confer attempt early
in the 45-day period which necessitated law and motion practice on a rushed timeline. Because of
this, petitioner had to scramble to file a motion on the deadline itself, and apparently encountered
technical issues which delayed the filing to the day after the deadline. And for reasons we cannot
fathom, petitioner chose to file incomplete moving papers to boot. There was no substantial
justification for this, and we cannot say the court abused its discretion in awarding respondents
sanctions.
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*140  DISPOSITION


The petition for writ of mandate is denied. The order to show cause is discharged. Each party to
bear its own costs on appeal.


WE CONCUR:


MOORE, J.


SANCHEZ, J.


All Citations
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115 S.Ct. 1061
Supreme Court of the United States


Arthur L. GUSTAFSON, et al., Petitioners
v.


ALLOYD COMPANY, INCORPORATED fka Alloyd Holdings, Incorporated, et al.


No. 93–404.
|


Argued Nov. 2, 1994.
|


Decided Feb. 28, 1995.


Synopsis
Buyers, who purchased substantially all of corporation's stock from sellers in private sale
agreement, brought action under § 12(2) of Securities Act of 1933, seeking rescission of private
sale agreement on ground that written sale agreement was a “prospectus” and contained material
misstatements. The United States District Court for the Northern District of Illinois granted
summary judgment to sellers, and buyers appealed. The Court of Appeals for the Seventh Circuit
vacated and remanded. Certiorari was granted. The Supreme Court, Justice Kennedy, held that
term “prospectus” in provision of securities statute which gives buyers of securities express
right of rescission against sellers who make material misstatements or omissions by means of
prospectus, referred to document that describes public offering of securities by issuer or controlling
shareholder, not private agreements to sell securities.


Reversed and remanded.


Justice Thomas filed dissenting opinion, in which Justice Scalia, Justice Ginsburg, and Justice
Breyer joined.


Justice Ginsburg filed dissenting opinion, in which Justice Breyer joined.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (10)


[1] Securities Regulation Prospectus, what is
Term “prospectus” in provision of securities statute which gives buyers of securities
express right of rescission against sellers who make material misstatements or omissions
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by means of prospectus, refers to document that describes public offering of securities
by issuer or controlling shareholder, not private written agreements to sell securities
and, thus, buyers who purchased substantially all of corporation's stock from sellers
in private sale agreement could not obtain rescission of agreement under that statutory
provision; term “prospectus” as used in other provision of statute does not encompass
private sale agreements, term “communication” in definition of prospectus does not mean
that any written communication offering security for sale was a prospectus, and legislative
history indicates that statutory provision would apply only to public offerings by issuer or
controlling shareholder. Securities Act of 1933, §§ 2(10), 10, 12(2), 17(a), 15 U.S.C.A.
§§ 77b(10), 77j, 77l (2), 77q(a).


298 Cases that cite this headnote


[2] Securities Regulation Prospectus, what is
Term “prospectus” in provision of securities statute requiring that prospectus contain
information contained in registration statement is confined to documents related to public
offerings of securities by issuer or controlling shareholder. Securities Act of 1933, § 10,
15 U.S.C.A. § 77j.


77 Cases that cite this headnote


[3] Securities Regulation Prospectus, what is
Term “prospectus” has same meaning in provision of securities statute which requires
that prospectus contain information contained in registration statement as in provision
which gives buyers of securities express right of rescission against sellers who make
material misstatements or omissions by means of prospectus; “prospectus” is confined to
documents related to public offerings of securities by issuer or its controlling shareholders.
Securities Act of 1933, §§ 10, 12(2), 15 U.S.C.A. §§ 77j, 77l (2).


123 Cases that cite this headnote


[4] Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another
Statutes Similarity or difference
Acts of Congress should not be read as series of unrelated and isolated provisions; identical
words used in different parts of same act are intended to have same meaning.
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[5] Securities Regulation Prospectus, what is
Although term “prospectus” in securities statute is defined in part as any “communication,
written or by radio or television,” term prospectus refers only to document soliciting
public to acquire securities; if term “communication” were to include every written
communication regarding sale of securities, it would render other terms in definition,
“notice, circular, advertisement, [and] letter,” redundant, and those terms indicate that
“prospectus” refers to documents of wide dissemination. Securities Act of 1933, § 2(10),
15 U.S.C.A. § 77b(10).


32 Cases that cite this headnote


[6] Statutes Superfluousness
Supreme Court will avoid a reading of statute which renders some words in statute
altogether redundant.


104 Cases that cite this headnote


[7] Statutes Associated terms and provisions;  noscitur a sociis
In construing a term in statute, a word is known by company it keeps in order to avoid
ascribing to one word a meaning so broad that it is inconsistent with its accompanying
words, thus giving unintended breadth to Acts of Congress.


259 Cases that cite this headnote


[8] Securities Regulation Prospectus, what is
Fact that Congress was able to clearly express its intent that provision of securities statute,
which makes fraudulent transfers of securities unlawful, applied to all sales of securities
and not just initial public offerings supported conclusion that Congress did not intend other
provision of statute, which gives buyers of securities express right of rescission against
sellers who make material misstatements or omissions by means of prospectus, to apply
beyond initial public offerings. Securities Act of 1933, §§ 12(2), 17(a), 15 U.S.C.A. §§
77l (2), 77q(a).


84 Cases that cite this headnote


[9] Securities Regulation Prospectus, what is
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Legislative history supported conclusion that provision of securities statute, which
gives buyers of securities express right of rescission against sellers who make material
misstatements or omissions by means of “prospectus,” referred to document that describes
public offering of securities by issuer or controlling shareholder, not private agreements to
sell securities; House Report stated that “bill affects only new offerings of securities” and
“does not affect the ordinary redistribution of securities,” and that liabilities under statute
attach only when there has been misstatement or omission “in the registration statement
or the prospectus—the basic information by which the public is solicited.” Securities Act
of 1933, § 12(2), 15 U.S.C.A. § 77l (2).


148 Cases that cite this headnote


[10] Statutes Particular Kinds of Legislative History
If legislative history is to be considered in construing statute, it is preferable to consult
documents prepared by Congress when deliberating.


12 Cases that cite this headnote


**1062  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Lumber
Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499.


Petitioners (collectively Gustafson), the sole shareholders of Alloyd, Inc., sold substantially all of
its stock to respondents and other buyers in a private sale agreement. The purchase price included
a payment reflecting an estimated increase in the company's **1063  net worth from the end of
the previous year through the closing, since hard financial data were unavailable. The contract
provided that if a year-end audit and financial statements revealed variances between estimated
and actual increased value, the disappointed party would receive an adjustment. As a result of the
audit, respondents were entitled to recover an adjustment, but instead sought relief under § 12(2)
of the Securities Act of 1933 (1933 Act or Act), which gives buyers an express right of rescission
against sellers who make material misstatements or omissions “by means of a prospectus.” In
granting Gustafson's motion for summary judgment, the District Court held that § 12(2) claims
can only arise out of initial stock offerings and not a private sale agreement. The Court of Appeals
vacated the judgment and remanded the case in light of its intervening decision that the inclusion of
the term “communication” in the Act's definition of prospectus meant that the latter term includes
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all written communications offering a security for sale, and, thus, a § 12(2) right of action applies
to private sale agreements.


Held: Section 12(2) does not extend to a private sale contract, since a contract, and its recitations,
that are not held out to the public are not a “prospectus” as the term is used in the 1933 Act. Pp.
1065–1074.


(a) On the assumptions that must be made as the case reaches this Court, respondents would have
a right to obtain rescission if Gustafson's misstatements were made “by means of a prospectus
or oral communication” related to a prospectus. Three sections of the 1933 Act are critical in
resolving the issue whether the contract is a “prospectus”: § 2(10), which defines a prospectus
as “any prospectus, notice, circular, advertisement, letter, or communication, written or by radio
or television” that offers any security for sale or confirms its sale; § 10, which specifies what
information must be contained in a prospectus; and § 12, which imposes liability based on
misstatements in a prospectus. The term *562  “prospectus” should be construed, if at all possible,
to give it a consistent meaning throughout the Act. Pp. 1065–1066.


(b) The contract in this case is not a “prospectus” as that term is defined in § 10. Whatever else
“prospectus” may mean, § 10 confines it to a document that, absent an overriding exemption, must
include “information contained in the registration statement.” By and large, only public offerings
by an issuer or its controlling shareholders require the preparation and filing of such a statement.
Thus, it follows that a prospectus is confined to such offerings. Since there is no dispute that the
contract in question was not required to carry information contained in a registration statement, it
also follows that the contract is not a prospectus under § 10. Pp. 1066–1067.


(c) The term “prospectus” has the same meaning and refers to the same types of communications
in both §§ 10 and 12. The normal rule of statutory construction that identical words used in
different parts of the same Act are intended to have the same meaning applies here. The Act's
structure and § 12's language reinforce this view. In addition, since the primary innovation of the
Act was the creation of federal duties—for the most part registration and disclosure obligations—
in connection with public offerings, it is reasonable to conclude that the liability provisions were
designed primarily to provide remedies for violations of these obligations rather than to conclude
that § 12(2) creates vast additional liabilities that are quite independent of them. Congress would
have been specific had it intended “prospectus” to have a different meaning in § 12. Pp. 1067–1069.


(d) The term “communication” in § 2(10)'s definition of “prospectus” does not mean that any
written communication offering a security for sale is a “prospectus” for purposes of § 12.
“Communication” is but one word in a list, which read in its entirety yields the interpretation
that “prospectus” refers to a document soliciting the public to acquire securities. Respondents'
argument to the contrary is inconsistent with two rules of statutory construction. First, this
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Court will avoid a reading which renders some words altogether redundant. However, reading
“communication” to include every written communication would render “notice, circular,
advertisement, [and] letter” redundant, since each is a form of written communication. **1064
A word is also known by the company it keeps. From the terms used in the list, it is apparent
that “communication” refers to documents of wide dissemination. Similarly, the list includes radio
and television communications but not face-to-face or telephonic conversations. Moreover, at the
time the 1933 Act was passed, “prospectus” was a term of art understood to refer to a document
soliciting the public to acquire securities. Pp. 1069–1070.


*563  (e) The holding in this case draws support from the decision in United States v. Naftalin,
441 U.S. 768, 99 S.Ct. 2077, 60 L.Ed.2d 624, that § 17(a)—which makes unlawful fraudulent
transfers of securities—extends beyond the regulation of public offerings. That decision was based
on § 17(a)' s language—which suggested no limitation of the scope of liability—and its legislative
history—which showed that Congress made a deliberate departure from the Act's general scheme
in § 17(a). In contrast, § 12(2)'s reference to “prospectus” limits its coverage to public offerings,
and nothing in its legislative history hints that it was intended to effect expansion of the Act's
coverage. Pp. 1070–1071.


(f) Statements by commentators and judges written after the Act was passed are not reliable
indicators of what Congress intended. By and large, the writings presented in support of
respondents' construction of the Act are of little value in determining the issue presented here:
the extent of § 12(2)'s coverage. The Act's legislative history clearly indicates that Congress
contemplated that § 12(2) would apply only to public offerings by an issuer or controlling
shareholder, and nothing in that history suggests that Congress intended to create a formal
prospectus required to comply with both §§ 10 and 12, and a second, less formal prospectus, to
which only § 12 would be applicable. Pp. 1071–1074.


Reversed and remanded.


KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST, C.J., and STEVENS,
O'CONNOR, and SOUTER, JJ., joined. THOMAS, J., filed a dissenting opinion, in which
SCALIA, GINSBURG, and BREYER, JJ., joined, post, p. 1074. GINSBURG, J., filed a dissenting
opinion, in which BREYER, J., joined, post, p. 1079.


Attorneys and Law Firms


Donald W. Jenkins, Chicago, IL, for petitioners.


Robert J. Kopecky, Chicago, IL, for respondents.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135115&pubNum=708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979135115&pubNum=708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243105201&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0238463201&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0156277701&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0209675601&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0263202201&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216654601&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254763301&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224420501&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254766801&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224420501&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254766801&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0193540301&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0206443801&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gustafson v. Alloyd Co., Inc., 513 U.S. 561 (1995)
115 S.Ct. 1061, 131 L.Ed.2d 1, 63 USLW 4165, Fed. Sec. L. Rep. P 98,531


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


Michael R. Dreeben, Washington, DC, for U.S. as amicus curiae, by special leave of the Court.


Opinion


*564  Justice KENNEDY delivered the opinion of the Court.


Under § 12(2) of the Securities Act of 1933 buyers have an express cause of action for rescission
against sellers who make material misstatements or omissions “by means of a prospectus.” The
question presented is whether this right of rescission extends to a private, secondary transaction,
on the theory that recitations in the purchase agreement are part of a “prospectus.”


I


Petitioners Gustafson, McLean, and Butler (collectively Gustafson) were in 1989 the sole
shareholders of Alloyd, Inc., a manufacturer of plastic packaging and automatic heat sealing
equipment. Alloyd was formed, and its stock was issued, in 1961. In 1989, Gustafson decided
to sell Alloyd and engaged KPMG Peat Marwick to find a buyer. In response to information
distributed by KPMG, Wind Point Partners II, L.P., agreed to buy substantially all of the issued and
outstanding stock through Alloyd Holdings, Inc., a new corporation formed to effect the sale of
Alloyd's stock. The shareholders of Alloyd Holdings were Wind Point and a number of individual
investors.


In preparation for negotiating the contract with Gustafson, Wind Point undertook an extensive
analysis of the company, relying in **1065  part on a formal business review prepared by *565
KPMG. Alloyd's practice was to take inventory at year's end, so Wind Point and KPMG considered
taking an earlier inventory to use in determining the purchase price. In the end they did not do so,
relying instead on certain estimates and including provisions for adjustments after the transaction
closed.


On December 20, 1989, Gustafson and Alloyd Holdings executed a contract of sale. Alloyd
Holdings agreed to pay Gustafson and his coshareholders $18,709,000 for the sale of the stock plus
a payment of $2,122,219, which reflected the estimated increase in Alloyd's net worth from the end
of the previous year, the last period for which hard financial data were available. Article IV of the
purchase agreement, entitled “Representations and Warranties of the Sellers,” included assurances
that the company's financial statements “present fairly ... the Company's financial condition” and
that between the date of the latest balance sheet and the date the agreement was executed “there
ha[d] been no material adverse change in ... [Alloyd's] financial condition.” App. 115, 117. The
contract also provided that if the year-end audit and financial statements revealed a variance
between estimated and actual increased value, the disappointed party would receive an adjustment.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0138842401&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243105201&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Gustafson v. Alloyd Co., Inc., 513 U.S. 561 (1995)
115 S.Ct. 1061, 131 L.Ed.2d 1, 63 USLW 4165, Fed. Sec. L. Rep. P 98,531


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 8


The year-end audit of Alloyd revealed that Alloyd's actual earnings for 1989 were lower than the
estimates relied upon by the parties in negotiating the adjustment amount of $2,122,219. Under
the contract, the buyers had a right to recover an adjustment amount of $815,000 from the sellers.
Nevertheless, on February 11, 1991, the newly formed company (now called Alloyd Co., the
same as the original company) and Wind Point brought suit in the United States District Court
for the Northern District of Illinois, seeking outright rescission of the contract under § 12(2) of
the Securities Act of 1933 (1933 Act or Act). Alloyd (the new company) claimed that statements
made by Gustafson and his coshareholders regarding the financial data of their company *566
were inaccurate, rendering untrue the representations and warranties contained in the contract.
The buyers further alleged that the contract of sale was a “prospectus,” so that any misstatements
contained in the agreement gave rise to liability under § 12(2) of the 1933 Act. Pursuant to
the adjustment clause, the defendants remitted to the purchasers $815,000 plus interest, but the
adjustment did not cause the purchasers to drop the lawsuit.


Relying on the decision of the Court of Appeals for the Third Circuit in Ballay v. Legg Mason Wood
Walker, Inc., 925 F.2d 682 (1991), the District Court granted Gustafson's motion for summary
judgment, holding “that section 12(2) claims can only arise out of the initial stock offerings.” App.
20. Although the sellers were the controlling shareholders of the original company, the District
Court concluded that the private sale agreement “cannot be compared to an initial offering” because
“the purchasers in this case had direct access to financial and other company documents, and had
the opportunity to inspect the seller's property.” Id., at 21.


On review, the Court of Appeals for the Seventh Circuit vacated the District Court's judgment and
remanded for further consideration in light of that court's intervening decision in Pacific Dunlop
Holdings Inc. v. Allen & Co. Inc., 993 F.2d 578 (1993). In Pacific Dunlop the court reasoned that
the inclusion of the term “communication” in the Act's definition of prospectus meant that the term
“prospectus” was defined “very broadly” to include all written communications that offered the
sale of a security. Id., at 582. Rejecting the view of the Court of Appeals for the Third Circuit in
Ballay, the Court of Appeals decided that § 12(2)'s right of action for rescission “applies to any
communication which offers any security for sale ... including the stock purchase agreement in
the present case.” 993 F.2d, at 595. We granted certiorari to resolve this Circuit conflict, 510 U.S.
1176, 114 S.Ct. 1215, 127 L.Ed.2d 562 (1994), and we now reverse.


*567  II


[1]  The rescission claim against Gustafson is based upon § 12(2) of the 1933 Act, 48 Stat. 84, as
amended, 15 U.S.C. § 77l(2). In relevant part, the section provides that any person who
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**1066  “offers or sells a security (whether or not exempted by the provisions of section 77c
of this title, other than paragraph (2) of subsection (a) of said section), by the use of any means
or instruments of transportation or communication in interstate commerce or of the mails, by
means of a prospectus or oral communication, which includes an untrue statement of a material
fact or omits to state a material fact necessary in order to make the statements, in the light of
the circumstances under which they were made, not misleading (the purchaser not knowing of
such untruth or omission), and who shall not sustain the burden of proof that he did not know,
and in the exercise of reasonable care could not have known, of such untruth or omission,


“shall be liable to the person purchasing such security from him, who may sue either at law or in
equity in any court of competent jurisdiction, to recover the consideration paid for such security
with interest thereon, less the amount of any income received thereon, upon the tender of such
security, or for damages if he no longer owns the security.”


As this case reaches us, we must assume that the stock purchase agreement contained material
misstatements of fact made by the sellers and that Gustafson would not sustain its burden of
proving due care. On these assumptions, Alloyd would have a right to obtain rescission if
those misstatements were made “by means of a prospectus or oral communication.” The Courts
of Appeals agree that the phrase “oral communication” is restricted to oral communications
*568  that relate to a prospectus. See Pacific Dunlop, supra, at 588; Ballay, supra, at 688.
The determinative question, then, is whether the contract between Alloyd and Gustafson is a
“prospectus” as the term is used in the 1933 Act.


Alloyd argues that “prospectus” is defined in a broad manner, broad enough to encompass the
contract between the parties. This argument is echoed by the dissents. See post, at 1074 (opinion
of THOMAS, J.); post, at 1079 (opinion of GINSBURG, J.). Gustafson, by contrast, maintains
that prospectus in the 1933 Act means a communication soliciting the public to purchase securities
from the issuer. Brief for Petitioners 17–18.


Three sections of the 1933 Act are critical in resolving the definitional question on which the
case turns: § 2(10), which defines a prospectus; § 10, which sets forth the information that must
be contained in a prospectus; and § 12, which imposes liability based on misstatements in a
prospectus. In seeking to interpret the term “prospectus,” we adopt the premise that the term should
be construed, if possible, to give it a consistent meaning throughout the Act. That principle follows
from our duty to construe statutes, not isolated provisions. See Philbrook v. Glodgett, 421 U.S.
707, 713, 95 S.Ct. 1893, 1898, 44 L.Ed.2d 525 (1975); Kokoszka v. Belford, 417 U.S. 642, 650,
94 S.Ct. 2431, 2436, 41 L.Ed.2d 374 (1974).
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A


We begin with § 10. It provides, in relevant part:


“Except to the extent otherwise permitted or required pursuant to this subsection or subsections
(c), (d), or (e) of this section—


“(1) a prospectus relating to a security other than a security issued by a foreign government
or political subdivision thereof, shall contain the information contained in the registration
statement ...;


“(2) a prospectus relating to a security issued by a foreign government or political subdivision
thereof shall *569  contain the information contained in the registration statement ...” 15 U.S.C.
§ 77j(a).


Section 10 does not provide that some prospectuses must contain the information contained in
the registration statement. Save for the explicit and well-defined exemptions for securities listed
under § 3, see 15 U.S.C. § 77c (exempting certain classes of securities from the coverage of the
Act), its mandate is unqualified: “[A] prospectus ... shall contain the information contained in the
registration statement.”


Although § 10 does not define what a prospectus is, it does instruct us what a prospectus cannot be if
the Act is to be interpreted **1067  as a symmetrical and coherent regulatory scheme, one in which
the operative words have a consistent meaning throughout. There is no dispute that the contract in
this case was not required to contain the information contained in a registration statement and that
no statutory exemption was required to take the document out of § 10's coverage. Cf. 15 U.S.C. §
77c. It follows that the contract is not a prospectus under § 10. That does not mean that a document
ceases to be a prospectus whenever it omits a required piece of information. It does mean that a
document is not a prospectus within the meaning of that section if, absent an exemption, it need
not comply with § 10's requirements in the first place.


[2]  [3]  An examination of § 10 reveals that, whatever else “prospectus” may mean, the term
is confined to a document that, absent an overriding exemption, must include the “information
contained in the registration statement.” By and large, only public offerings by an issuer of
a security, or by controlling shareholders of an issuer, require the preparation and filing of
registration statements. See 15 U.S.C. §§ 77d, 77e, 77b(11). It follows, we conclude, that a
prospectus under § 10 is confined to documents related to public offerings by an issuer or its
controlling shareholders.
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This much (the meaning of prospectus in § 10) seems not to be in dispute. Where the courts are
in disagreement is *570  with the implications of this proposition for the entirety of the Act, and
for § 12 in particular. Compare Ballay v. Legg Mason Wood Walker, Inc., 925 F.2d, at 688–689
(suggesting that the term “prospectus” is used in a consistent manner in both §§ 10 and 12), with
Pacific Dunlop Holdings Inc. v. Allen & Co., 993 F.2d, at 584 (rejecting that view). We conclude
that the term “prospectus” must have the same meaning under §§ 10 and 12. In so holding, we
do not, as the dissent by Justice GINSBURG suggests, make the mistake of treating § 10 as a
definitional section. See post, at 1079. Instead, we find in § 10 guidance and instruction for giving
the term a consistent meaning throughout the Act.


[4]  The 1933 Act, like every Act of Congress, should not be read as a series of unrelated and
isolated provisions. Only last Term we adhered to the “normal rule of statutory construction” that
“identical words used in different parts of the same act are intended to have the same meaning.”
Department of Revenue of Ore. v. ACF Industries, Inc., 510 U.S. 332, 342, 114 S.Ct. 843, 849, 127
L.Ed.2d 165 (1994) (internal quotation marks and citations omitted); see also Brooke Group Ltd.
v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 230, 113 S.Ct. 2578, 2591, 125 L.Ed.2d 168
(1993); Atlantic Cleaners & Dyers, Inc. v. United States, 286 U.S. 427, 433, 52 S.Ct. 607, 609,
76 L.Ed. 1204 (1932). That principle applies here. If the contract before us is not a prospectus for
purposes of § 10—as all must and do concede—it is not a prospectus for purposes of § 12 either.


The conclusion that prospectus has the same meaning, and refers to the same types of
communications (public offers by an issuer or its controlling shareholders), in both §§ 10 and
12 is reinforced by an examination of the structure of the 1933 Act. Sections 4 and 5 of the Act
together require a seller to file a registration statement and to issue a prospectus for certain defined
types of sales (public offerings by an issuer, through an underwriter). See 15 U.S.C. §§ 77d, 77e.
Sections 7 and 10 of the Act set forth the information required in the registration statement and the
prospectus. *571  See §§ 77g, 77j. Section 11 provides for liability on account of false registration
statements; § 12(2) for liability based on misstatements in prospectuses. See 15 U.S.C. §§ 77k, 77l.
Following the most natural and symmetrical reading, just as the liability imposed by § 11 flows
from the requirements imposed by §§ 5 and 7 providing for the filing and content of registration
statements, the liability imposed by § 12(2) cannot attach unless there is an obligation to distribute
the prospectus in the first place (or unless there is an exemption).


Our interpretation is further confirmed by a reexamination of § 12 itself. The section contains an
important guide to the correct resolution of the case. By its terms, § 12(2) **1068  exempts from
its coverage prospectuses relating to the sales of government-issued securities. See 15 U.S.C. § 77l
(excepting securities exempted by § 77c(a)(2)). If Congress intended § 12(2) to create liability for
misstatements contained in any written communication relating to the sale of a security—including
secondary market transactions—there is no ready explanation for exempting government-issued
securities from the reach of the right to rescind granted by § 12(2). Why would Congress grant
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immunity to a private seller from liability in a rescission suit for no reason other than that the
seller's misstatements happen to relate to securities issued by a governmental entity? No reason is
apparent. The anomaly disappears, however, when the term “prospectus” relates only to documents
that offer securities sold to the public by an issuer. The exemption for government-issued securities
makes perfect sense on that view, for it then becomes a precise and appropriate means of giving
immunity to governmental authorities.


The primary innovation of the 1933 Act was the creation of federal duties—for the most part,
registration and disclosure obligations—in connection with public offerings. See, e.g., Ernst &
Ernst v. Hochfelder, 425 U.S. 185, 195, 96 S.Ct. 1375, 1382, 47 L.Ed.2d 668 (1976) (the 1933
Act “was designed to provide investors with full disclosure of material information concerning
public offerings”); *572  Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 752, 95 S.Ct.
1917, 1933, 44 L.Ed.2d 539 (1975) (“The 1933 Act is a far narrower statute [than the Securities
Exchange Act of 1934 (1934 Act) ] chiefly concerned with disclosure and fraud in connection
with offerings of securities—primarily, as here, initial distributions of newly issued stock from
corporate issuers”); United States v. Naftalin, 441 U.S. 768, 777–778, 99 S.Ct. 2077, 2084,
60 L.Ed.2d 624 (1979) (“[T]he 1933 Act was primarily concerned with the regulation of new
offerings”); SEC v. Ralston Purina Co., 346 U.S. 119, 122, n. 5, 73 S.Ct. 981, 983, n. 5, 97 L.Ed.
1494 (1953) ( “ ‘[T]he bill does not affect transactions beyond the need of public protection in order
to prevent recurrences of demonstrated abuses' ”), quoting H.R.Rep. No. 85, 73d Cong., 1st Sess.,
7 (1933). We are reluctant to conclude that § 12(2) creates vast additional liabilities that are quite
independent of the new substantive obligations the Act imposes. It is more reasonable to interpret
the liability provisions of the 1933 Act as designed for the primary purpose of providing remedies
for violations of the obligations it had created. Indeed, §§ 11 and 12(1)—the statutory neighbors
of § 12(2)—afford remedies for violations of those obligations. See § 11, 15 U.S.C. § 77k (remedy
for untrue statements in registration statements); § 12(1), 15 U.S.C. § 77l (1) (remedy for sales in
violation of § 5, which prohibits the sale of unregistered securities). Under our interpretation of
“prospectus,” § 12(2) in similar manner is linked to the new duties created by the Act.


On the other hand, accepting Alloyd's argument that any written offer is a prospectus under
§ 12 would require us to hold that the word “prospectus” in § 12 refers to a broader set of
communications than the same term in § 10. The Court of Appeals was candid in embracing that
conclusion: “[T]he 1933 Act contemplates many definitions of a prospectus. Section 2(10) gives a
single, broad definition; section 10(a) involves an isolated, distinct document—a prospectus within
a prospectus; section 10(d) gives the Commission authority to classify many.” Pacific Dunlop
Holdings Inc. v. *573  Allen & Co., 993 F.2d, at 584. The dissents take a similar tack. In the
name of a plain meaning approach to statutory interpretation, the dissents discover in the Act two
different species of prospectuses: formal (also called § 10) prospectuses, subject to both §§ 10
and 12, and informal prospectuses, subject only to § 12 but not to § 10. See post, at 1080–1081
(opinion of GINSBURG, J.); see also post, at 1075–1076 (opinion of THOMAS, J.). Nowhere in
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the statute, however, do the terms “formal prospectus” or “informal prospectus” appear. Instead,
the Act uses one term—“prospectus”—throughout. In disagreement with the Court of Appeals and
the dissenting opinions, we cannot accept the conclusion that this single operative word means one
thing in one section of the Act and something quite **1069  different in another. The dissenting
opinions' resort to terms not found in the Act belies the claim of fidelity to the text of the statute.


Alloyd, as well as Justice THOMAS in his dissent, respond that if Congress had intended § 12(2)
to govern only initial public offerings, it would have been simple for Congress to have referred
to the § 4 exemptions in § 12(2). See Brief for Respondents 25–26; post, at 1076 (THOMAS,
J., dissenting). The argument gets the presumption backwards. Had Congress meant the term
“prospectus” in § 12(2) to have a different meaning than the same term in § 10, that is when one
would have expected Congress to have been explicit. Congressional silence cuts against, not in
favor of, Alloyd's argument. The burden should be on the proponents of the view that the term
“prospectus” means one thing in § 12 and another in § 10 to adduce strong textual support for that
conclusion. And Alloyd adduces none.


B


[5]  Alloyd's contrary argument rests to a significant extent on § 2(10), or, to be more precise,
on one word of that section. Section 2(10) provides that “[t]he term ‘prospectus' means any
prospectus, notice, circular, advertisement, letter, or *574  communication, written or by radio
or television, which offers any security for sale or confirms the sale of any security.” 15
U.S.C. § 77b(10). Concentrating on the word “communication,” Alloyd argues that any written
communication that offers a security for sale is a “prospectus.” Inserting its definition into §
12(2), Alloyd insists that a material misstatement in any communication offering a security for
sale gives rise to an action for rescission, without proof of fraud by seller or reliance by the
purchaser. In Alloyd's view, § 2(10) gives the term “prospectus” a capacious definition that,
although incompatible with § 10, nevertheless governs in § 12.


The flaw in Alloyd's argument, echoed in the dissenting opinions, post, at 1075 (opinion of
THOMAS, J.); post, at 1080 (opinion of GINSBURG, J.), is its reliance on one word of the
definitional section in isolation. To be sure, § 2(10) defines a prospectus as, inter alia, a
“communication, written or by radio or television, which offers any security for sale or confirms
the sale of any security.” 15 U.S.C. § 77b(10). The word “communication,” however, on which
Alloyd's entire argument rests, is but one word in a list, a word Alloyd reads altogether out of
context.


[6]  The relevant phrase in the definitional part of the statute must be read in its entirety, a
reading which yields the interpretation that the term “prospectus” refers to a document soliciting
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the public to acquire securities. We find that definition controlling. Alloyd's argument that the
phrase “communication, written or by radio or television,” transforms any written communication
offering a security for sale into a prospectus cannot consist with at least two rather sensible rules of
statutory construction. First, the Court will avoid a reading which renders some words altogether
redundant. See United States v. Menasche, 348 U.S. 528, 538–539, 75 S.Ct. 513, 519–520, 99
L.Ed. 615 (1955). If “communication” included every written communication, it would render
“notice, circular, advertisement, [and] letter” redundant, since each of these are forms of written
*575  communication as well. Congress with ease could have drafted § 2(10) to read: “The term
‘prospectus' means any communication, written or by radio or television, that offers a security for
sale or confirms the sale of a security.” Congress did not write the statute that way, however, and we
decline to say it included the words “notice, circular, advertisement, [and] letter” for no purpose.


[7]  The constructional problem is resolved by the second principle Alloyd overlooks, which is that
a word is known by the company it keeps (the doctrine of noscitur a sociis ). This rule we rely upon
to avoid ascribing to one word a meaning so broad that it is inconsistent with its accompanying
words, thus giving “unintended breadth to the Acts of Congress.” Jarecki v. G.D. Searle & Co., 367
U.S. 303, 307, 81 S.Ct. 1579, 1582, 6 L.Ed.2d 859 (1961). The rule guided our earlier interpretation
of the word “security” under the 1934 Act. The 1934 Act defines the term “security” to mean, inter
alia, “any note.” We concluded, nevertheless that, in context “the phrase ‘any note’ **1070  should
not be interpreted to mean literally ‘any note,’ but must be understood against the background of
what Congress was attempting to accomplish in enacting the Securities Acts.” Reves v. Ernst &
Young, 494 U.S. 56, 63, 110 S.Ct. 945, 950, 108 L.Ed.2d 47 (1990). These considerations convince
us that Alloyd's suggested interpretation is not the correct one.


There is a better reading. From the terms “prospectus, notice, circular, advertisement, [or] letter,”
it is apparent that the list refers to documents of wide dissemination. In a similar manner,
the list includes communications “by radio or television,” but not face-to-face or telephonic
conversations. Inclusion of the term “communication” in that list suggests that it too refers to a
public communication.


When the 1933 Act was drawn and adopted, the term “prospectus” was well understood to refer to
a document soliciting the public to acquire securities from the issuer. See Black's Law Dictionary
959 (2d ed. 1910) (defining “prospectus” as a “document published by a company ... or by
personsacting *576  as its agents or assignees, setting forth the nature and objects of an issue of
shares ... and inviting the public to subscribe to the issue”). In this respect, the word “prospectus”
is a term of art, which accounts for congressional confidence in employing what might otherwise
be regarded as a partial circularity in the formal, statutory definition. See 15 U.S.C. § 77b(10)
(“The term ‘prospectus' means any prospectus ...”). The use of the term “prospectus” to refer to
public solicitations explains as well Congress' decision in § 12(2) to grant buyers a right to rescind
without proof of reliance. See H.R.Rep. No. 85, 73d Cong., 1st Sess., 10 (1933) (“The statements
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for which [liable persons] are responsible, although they may never actually have been seen by
the prospective purchaser, because of their wide dissemination, determine the market price of the
security ...”).


The list of terms in § 2(10) prevents a seller of stock from avoiding liability by calling a soliciting
document something other than a prospectus, but it does not compel the conclusion that Alloyd
urges us to reach and that the dissenting opinions adopt. Instead, the term “written communication”
must be read in context to refer to writings that, from a functional standpoint, are similar to the
terms “notice, circular, [and] advertisement.” The term includes communications held out to the
public at large but that might have been thought to be outside the other words in the definitional
section.


C


[8]  Our holding that the term “prospectus” relates to public offerings by issuers and their
controlling shareholders draws support from our earlier decision interpreting the one provision
of the Act that extends coverage beyond the regulation of public offerings, § 17(a) of the 1933
Act. *  See United *577  States v. Naftalin, 441 U.S. 768, 99 S.Ct. 2077, 60 L.Ed.2d 624 (1979).
In Naftalin, though noting that “the 1933 Act was primarily concerned with the regulation of new
offerings,” the Court held that § 17(a) was “intended to cover any fraudulent scheme in an offer
or sale of securities, whether in the course of an initial distribution or in the course of ordinary
market trading.” The Court justified this holding—which it termed “a major departure from th[e]
limitation [of the 1933 Act to new offerings]”—by reference to both the statutory language and
the unambiguous legislative history. Id., at 777–778, 99 S.Ct. at 2084. The same considerations
**1071  counsel in favor of our interpretation of § 12(2).


* Section 17(a) provides:
“It shall be unlawful for any person in the offer or sale of any securities by the use of any
means or instruments of transportation or communication in interstate commerce or by the
use of the mails, directly or indirectly—
“(1) to employ any device, scheme, or artifice to defraud, or
“(2) to obtain money or property by means of any untrue statement of a material fact or any
omission to state a material fact necessary in order to make the statements made, in the light
of the circumstances under which they were made, not misleading, or
“(3) to engage in any transaction, practice, or course of business which operates or would
operate as a fraud or deceit upon the purchaser.” 15 U.S.C. § 77q(a).


The Court noted in Naftalin that § 17(a) contained no language suggesting a limitation on the scope
of liability under § 17(a). See id., at 778, 99 S.Ct. at 2084 (“[T]he statutory language ... makes no
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distinctions between the two kinds of transactions”). Most important for present purposes, § 17(a)
does not contain the word “prospectus.” In contrast, as we have noted, § 12(2) contains language,
i.e., “by means of a prospectus or oral communication,” that limits § 12(2) to public offerings. Just
as the absence of limiting language in § 17(a) resulted in broad coverage, the presence of limiting
language in § 12(2) requires a narrow construction.


Of equal importance, the legislative history relied upon in Naftalin showed that Congress decided
upon a deliberate departure from the general scheme of the Act in this one instance, and “made
abundantly clear” its intent that § 17(a) have broad coverage. See Ibid. (quoting legislative history
*578  stating that “ ‘fraud or deception in the sale of securities may be prosecuted regardless of
whether ... or not it is of the class of securities exempted under sections 11 or 12,’ ” S.Rep. No.
47, 73d Cong., 1st Sess., 4 (1933)). No comparable legislative history even hints that § 12(2) was
intended to be a freestanding provision effecting expansion of the coverage of the entire statute.
The intent of Congress and the design of the statute require that § 12(2) liability be limited to
public offerings.


D


It is understandable that Congress would provide buyers with a right to rescind, without proof
of fraud or reliance, as to misstatements contained in a document prepared with care, following
well-established procedures relating to investigations with due diligence and in the context of a
public offering by an issuer or its controlling shareholders. It is not plausible to infer that Congress
created this extensive liability for every casual communication between buyer and seller in the
secondary market. It is often difficult, if not altogether impractical, for those engaged in casual
communications not to omit some fact that would, if included, qualify the accuracy of a statement.
Under Alloyd's view any casual communication between buyer and seller in the aftermarket could
give rise to an action for rescission, with no evidence of fraud on the part of the seller or reliance
on the part of the buyer. In many instances buyers in practical effect would have an option to
rescind, impairing the stability of past transactions where neither fraud nor detrimental reliance on
misstatements or omissions occurred. We find no basis for interpreting the statute to reach so far.


III


The Securities and Exchange Commission (SEC), as amicus, and Justice GINSBURG in dissent,
rely on what they *579  call the legislative background of the Act to support Alloyd's construction.
With a few minor exceptions, however, their reliance is upon statements by commentators and
judges written after the Act was passed, not while it was under consideration. See Brief for SEC
as Amicus Curiae 19–23; post, at 1081–1082 (GINSBURG, J., dissenting). Material not available
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to the lawmakers is not considered, in the normal course, to be legislative history. After-the-fact
statements by proponents of a broad interpretation are not a reliable indicator of what Congress
intended when it passed the law, assuming extratextual sources are to any extent reliable for this
purpose.


The SEC does quote one contemporaneous memorandum prepared by Dean Landis. See Brief for
SEC as Amicus Curiae 13–14 (citing James M. Landis, Reply to Investment Bankers Association
Objections of May 5, 1933, p. 5). The statement is quite consistent with our construction. Landis
observed that, in contrast to the liabilities imposed by the Act “ ‘that flow from the fact of non-
registration or registration,’ ” dealings may violate § 12(2) “ ‘even though they are not related
to the fact of registration.’ ” See Brief for SEC as Amicus Curiae 13 (emphasis added). This, of
course, is true. The liability imposed by § 12(2) has nothing to do with the fact of registration, that
is, with the failure to file a registration statement that complies with §§ 7 and 11 of the Act. Instead,
the liability imposed by § 12(2) turns on misstatements contained in the prospectus. **1072  And,
one might point out, securities exempted by § 3 of the Act do not require registration, although
they are covered by § 12. Landis' observation has nothing to do with the question presented here:
whether a prospectus is a document soliciting the public to purchase securities from the issuer.


The SEC also relies on a number of writings, the most prominent a release by the Federal Trade
Commission, stating that § 12(2) applied to securities outstanding on the effective date of the 1933
Act. See id., at 1072–1073. Again, this *580  is an issue not in dispute. Although the Act as passed
exempted securities from registration if sold by the issuer within 60 days of the passage of the Act,
see 1933 Securities Act, § 3(a)(1), the limitation did not apply to § 12(2). See 15 U.S.C. § 77l.
Instead, actions brought under § 12(2) are subject to the limitation of actions provision in § 13.
See 15 U.S.C. § 77m (one year from the date of discovery). A buyer who discovered a material
omission in a prospectus after the passage of the Act could sue for rescission under § 12(2) even
though the prospectus had been issued before enactment of the statute. This tells us nothing one
way or the other, however, about whether the term “prospectus” is limited to a document soliciting
the public to purchase securities from the issuer.


In large measure the writings on which both the SEC and Justice GINSBURG rely address a
question on which there is no disagreement, that is, “to what securities does § 12(2) apply?” We
agree with the SEC that § 12(2) applies to every class of security (except one issued or backed by
a governmental entity), whether exempted from registration or not, and whether outstanding at the
time of the passage of the Act or not. The question before us is the coverage of § 12(2), and the
writings offered by the SEC are of little value on this point.


[9]  [10]  If legislative history is to be considered, it is preferable to consult the documents
prepared by Congress when deliberating. The legislative history of the Act concerning the precise
question presented supports our interpretation with much clarity and force. Congress contemplated
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that § 12(2) would apply only to public offerings by an issuer (or a controlling shareholder). The
House Report stated: “The bill affects only new offerings of securities.... It does not affect the
ordinary redistribution of securities unless such redistribution takes on the characteristics of a new
offering.” H.R.Rep. No. 85, 73d Cong., 1st Sess., 5 (1933). The observation extended to § 12(2) as
well. Part II, § 6 of the *581  House Report is entitled “Civil Liabilities.” See id., at 9. It begins:
“Sections 11 and 12 create and define the civil liabilities imposed by the act.... Fundamentally,
these sections entitle the buyer of securities sold upon a registration statement ... to sue for recovery
of his purchase price.” Ibid. It will be recalled that as to private transactions, such as the Alloyd
purchase, there will never have been a registration statement. If § 12(2) liability were imposed
here, it would cover transactions not within the contemplated reach of the statute.


Even more important is the Report's discussion, and justification, of the liabilities arising from
omissions and misstatements in “the prospectus”:


“The Committee emphasizes that these liabilities attach only when there has been an untrue
statement of material fact or an omission to state a material fact in the registration statement or
the prospectus—the basic information by which the public is solicited. All who sell securities
with such a flaw, who cannot prove that they did not know—or who in the exercise of due
care could not have known—of such misstatement or omission, are liable under sections
11 and 12. For those whose moral responsibility to the public is particularly heavy, there
is a correspondingly heavier legal liability—the persons signing the registration statement,
the underwriters, the directors of the issuer, the accountants, engineers, appraisers, and other
professionals preparing and giving authority to the prospectus—all these are liable to the
buyer ... if they cannot prove [the use of due care]. This throws upon originators of securities
a duty of competence as well as innocence....” Ibid.


The House Report thus states with clarity and with specific reference to § 12 that § 12 **1073
liability is imposed only as to a document soliciting the public.


*582  In light of the care that Congress took to justify the imposition of liability without proof of
either fraud or reliance on “those whose moral responsibility to the public is particularly heavy”—
the “originators of securities”—we cannot conclude that Congress would have extended that
liability to every private or secondary sale without a whisper of explanation. The conspicuous
absence in the legislative history is not the absence of an explicit statement that § 12(2) applied
only to public offerings, see post, at 1081 (GINSBURG, J., dissenting), but the lack of any explicit
reference to the creation of liability for private transactions.


Justice GINSBURG argues that the omission from the 1933 Act of the phrase “offering to the
public” that appeared in the definition of “prospectus” in the British Companies Act of 1929
suggests that the drafters of the American bill intended to expand its coverage. See post, at 1081
(dissenting opinion). We consider it more likely that the omission reflected instead the judgment
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that the words “offering to the public” were redundant in light of the understood meaning of
“prospectus.” Far from suggesting an intent to depart in a dramatic way from the balance struck
in the British Companies Act, the legislative history suggests an intent to maintain it. In the
context of justifying the “civil liabilities” provisions that hold “all those responsible for statements
upon the face of which the public is solicited ... to standards like those imposed by law upon
a fiduciary,” the House Report stated: “The demands of this bill call for the assumption of no
impossible burden, nor do they involve any leap into the dark. Similar requirements have for years
attended the business of issuing securities in other industrialized nations.” H.R.Rep. No. 85, at 5.
So, too, the Report provided: “The committee is fortified in these sections [that is, §§ 11 and 12]
by similar safeguards in the English Companies Act of 1929. What is deemed necessary for sound
financing in conservative England ought not be unnecessary *583  for the more feverish pace
which American finance has developed.” Id., at 9. These passages confirm that the civil liability
provisions of the 1933 Act, §§ 11 and 12, impose obligations on those engaged in “the business
of issuing securities,” in conformance, not in contradiction to, the British example.


Nothing in the legislative history, moreover, suggests Congress intended to create two types of
prospectuses, a formal prospectus required to comply with both §§ 10 and 12, and a second,
less formal prospectus, to which only § 12 would be applicable. The Act proceeds by definitions
more stable and precise. The legislative history confirms what the text of the Act dictates: § 10's
requirements govern all prospectuses defined by § 2(10) (although, as we pointed out earlier,
certain classes of securities are exempted from § 10 by operation of § 3). In discussing § 10, the
House Report stated:


“Section 10 of the bill requires that any ‘prospectus' used in connection with the sale of any
securities, if it is more than a mere announcement of the name and price of the issue offered
and an offer of full details upon request [the exception codified at § 2(10)(b) ], must include a
substantial portion of the information required in the ‘registration statement.’ ...


“ ‘Prospectus' is defined in section 2(1) [now § 2(10) ] to include ‘any prospectus, notice,
circular, advertisement, letter, or other communication offering any security for sale.’


“The purpose of these sections is to secure for potential buyers the means of understanding the
intricacies of the transaction into which they are invited.” Id., at 8.


Nothing in the Report suggests that Congress thought that § 10 would apply only to formal
prospectuses required to be produced by § 5. See 15 U.S.C. § 77e. Cf. post, at 1076 (THOMAS,
J., dissenting). The Report undermines the dissents' *584  self-contradicting conclusion that the
contract here is a prospectus under § 2(10) even though not subject to the requirements of § 10.


* * *
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In sum, the word “prospectus” is a term of art referring to a document that describes a public
offering of securities by an issuer or **1074  controlling shareholder. The contract of sale, and
its recitations, were not held out to the public and were not a prospectus as the term is used in
the 1933 Act.


The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings
consistent with this opinion.


It is so ordered.


Justice THOMAS, with whom Justice SCALIA, Justice GINSBURG, and Justice BREYER
join, dissenting.
From the majority's opinion, one would not realize that § 12(2) of the Securities Act of 1933 (1933
Act or Act) was involved in this case until one had read more than halfway through. In contrast
to the majority's approach of interpreting the statute, I believe the proper method is to begin with
the provision actually involved in this case, § 12(2), and then turn to the 1933 Act's definitional
section, § 2(10), before consulting the structure of the Act as a whole. Because the result of this
textual analysis shows that § 12(2) applies to secondary or private sales of a security as well as
to initial public offerings, I dissent.


I


A


As we have emphasized in our recent decisions, “ ‘[t]he starting point in every case involving
construction of a statute is the language itself.’ ” Landreth Timber Co. v. Landreth, 471 U.S.
681, 685, 105 S.Ct. 2297, 2301, 85 L.Ed.2d 692 (1985) (quoting Blue Chip Stamps v. Manor
Drug Stores, 421 U.S. 723, 756, 95 S.Ct. 1917, 1935, 44 L.Ed.2d 539 (1975) (Powell, J., *585
concurring)). See also Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A.,
511 U.S. 164, 173–175, 114 S.Ct. 1439, 1446–1447, 128 L.Ed.2d 119 (1994). Unfortunately, the
majority has decided to interpret the word “prospectus” in § 12(2) by turning to sources outside
the four corners of the statute, rather than by adopting the definition provided by Congress.


Section 12(2) creates a cause of action when the seller of a security makes a material omission
or misstatement to the buyer by means of a prospectus or oral communication. If the seller acted
negligently in making the misstatements, the buyer may sue to rescind the sale. I agree with the
majority that the only way to interpret § 12(2) as limited to initial offerings is to read “by means of a



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0216654601&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254763301&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224420501&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0254766801&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985126963&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2301 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985126963&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_2301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2301 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129803&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1935&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1935 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975129803&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1935&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1935 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994086670&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1446&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1446 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994086670&pubNum=0000708&originatingDoc=I027cbdca9c4b11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_1446&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1446 





Gustafson v. Alloyd Co., Inc., 513 U.S. 561 (1995)
115 S.Ct. 1061, 131 L.Ed.2d 1, 63 USLW 4165, Fed. Sec. L. Rep. P 98,531


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 21


prospectus or oral communication” narrowly. I also agree that in the absence of any other statutory
command, one could understand “prospectus” as “a term of art which describes the transmittal of
information concerning the sale of a security in an initial distribution.” But the canon that “we
construe a statutory term in accordance with its ordinary or natural meaning” applies only “[i]n
the absence of [a statutory] definition.” FDIC v. Meyer, 510 U.S. 471, 476, 114 S.Ct. 996, 1001,
127 L.Ed.2d 308 (1994).


There is no reason to seek the meaning of “prospectus” outside of the 1933 Act, because Congress
has supplied just such a definition in § 2(10). That definition is extraordinarily broad:


“When used in this subchapter, unless the context otherwise requires—


. . . . .


“(10) The term ‘prospectus' means any prospectus, notice, circular, advertisement, letter, or
communication, written or by radio or television, which offers any security for sale or confirms
the sale of any security.” 15 U.S.C. § 77b(10).


For me, the breadth of these terms forecloses the majority's position that “prospectus” applies only
in the context of initial *586  distributions of securities. Indeed, § 2(10)'s inclusion of a prospectus
as only one of the many different documents that qualify as a “prospectus” for statutory purposes
indicates that Congress intended “prospectus” to be more than a mere “term of art.” Likewise,
Congress' extension of prospectus to include documents that merely confirm the sale of a security
underscores Congress' intent to depart from the term's ordinary meaning. Section 2(10)'s definition
obviously concerns different types of communications rather than different types of transactions.
Congress left the job of exempting certain classes of transactions to §§ 3 and 4, not to § 2(10). We
should use § 2(10) to define “prospectus” **1075  for the 1933 Act, rather than, as the majority
does, use the 1933 Act to define “prospectus” for § 2(10).


The majority seeks to avoid this reading by attempting to create ambiguities in § 2(10). According
to the majority, the maxim noscitur a sociis (a word is known by the company it keeps) indicates
that the circulars, advertisements, letters, or other communications referred to by § 2(10) are
limited by the first word in the list: “prospectus.” Thus, we are told that these words define the
forms a prospectus may take, but the covered communications still must be “prospectus-like” in
the sense that they must relate to an initial public offering. Noscitur a sociis, however, does not
require us to construe every term in a series narrowly because of the meaning given to just one
of the terms. See Russell Motor Car Co. v. United States, 261 U.S. 514, 519, 43 S.Ct. 428, 429–
31, 67 L.Ed. 778 (1923); cf. Reves v. Ernst & Young, 494 U.S. 56, 64, 110 S.Ct. 945, 950–51, 108
L.Ed.2d 47 (1990).
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The majority uses the canon in an effort to create doubt, not to reduce it. The canon applies only
in cases of ambiguity, which I do not find in § 2(10). “Noscitur a sociis is a well established and
useful rule of construction where words are of obscure or doubtful meaning; and then, but only
then, its aid may be sought to remove the obscurity or doubt by reference to the associated words.”
Russell, supra, 261 U.S. at 520, 43 S.Ct. at 430. There is obvious breadth in “notice, circular,
advertisement, *587  letter, or communication, written or by radio or television.” To read one
word in a long list as controlling the meaning of all the other words would defy common sense;
doing so would prevent Congress from giving effect to expansive words in a list whenever they
are combined with one word with a more restricted meaning. Section 2(10)'s very exhaustiveness
suggests that “prospectus” is merely the first item in a long list of covered documents, rather than
a brooding omnipresence whose meaning cabins that of all the following words. The majority also
argues that a broad definition of prospectus makes much of § 2(10) redundant. See ante, at 1069.
But the majority fails to see that “communication, written or by radio or television,” is a catchall.
It operates as a safety net that Congress used to sweep up anything it had forgotten to include in its
definition. This is a technique Congress employed in several other provisions of the 1933 Act and
the Securities Exchange Act of 1934 (1934 Act). See, e.g., 15 U.S.C. § 77b(1) ( “term ‘security’
means any note, stock, treasury stock, bond, debenture ... or, in general, any interest or instrument
commonly known as a ‘security’ ”); § 77b(9) (“term ‘write’ or ‘written’ shall include printed,
lithographed, or any means of graphic communication”); § 78c(a)(6) (“term ‘bank’ means (A) a
banking institution organized under the laws of the United States, (B) a member bank of the Federal
Reserve System, (C) any other banking institution”). In fact, it is the majority's approach that
creates redundancies. The majority cannot account for Congress' decision to begin its definition
of “prospectus” with the term “prospectus,” which is then followed by the rest of § 2(10)'s list. As
a result, the majority must conclude that the use of the term is a “partial circularity,” ante, at 1070,
a reading that deprives the word of its meaning.


B


The majority correctly argues that other sections of the 1933 Act employ a narrower understanding
of “prospectus” *588  as a document related to an initial public offering. See § 10 of the 1933
Act, 15 U.S.C. § 77j(a)(3) (detailing information required in prospectus); § 5 of the 1933 Act, 15
U.S.C. § 77e(b) (requiring prospectus to be sent to buyers). In fact, the majority builds its entire
argument on the proposition that it must give “prospectus” the same meaning in both §§ 10 and 12.
Since § 10 assumes a narrower definition of prospectus, the majority believes that its definition
must control that of § 12. Although the majority denies that it reads § 10 as a definitional section,
it admits that § 10 “does instruct us what a prospectus cannot be if the Act is to be interpreted as
a symmetrical and coherent regulatory scheme.” Ante, at 1066–1067.
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I agree with the majority that §§ 5 and 10 cannot embrace fully the broad definition of prospectus
supplied by § 2(10) and used by **1076  § 12(2). I also recognize the general presumption that
a given term bears the same meaning throughout a statute. See Brown v. Gardner, 513 U.S., at
118, 115 S.Ct., at 555. But this presumption is overcome when Congress indicates otherwise.
Here, there are several indications that Congress did not use the word “prospectus” in the same
sense throughout the statute. First, § 2(10) defines “prospectus” to include not only a document
that “offers any security for sale” (which is consistent with the majority's reading), but also one
that “confirms the sale of any security.” But the majority does not claim that § 10 uses the term
“prospectus” to include confirmation slips. It would be radical to say that every confirmation slip
must contain all the information that § 10 requires; only the documents accompanying an initial
public offering must contain that information. Despite the majority's protestations, it is absolutely
clear that the 1933 Act uses “prospectus” in two different ways. As a result, any justification for
the majority's twisted reading of § 2(10) disappears.


Second, this understanding is reinforced by § 2's preface that its definitions apply “unless the
context otherwise requires,” *589  15 U.S.C. § 77b. This phrase indicates that Congress intended
simply to provide a “default” meaning for “prospectus.” Further, nothing in § 12(2) indicates that
the “context otherwise requires” the use of a definition of “prospectus” other than the one provided
by § 2(10). If anything, it is § 10's “context” that seems to require the use of a definition that is
different from that of § 2(10).


Third, the dual use of “prospectus” in § 2(10), which both defines “prospectus” broadly and
uses it as a term of art, makes clear that the statute is using the word in at least two different
senses, and paves the way for such variations in the ensuing provisions. To adopt the majority's
argument would force us to eliminate § 2(10) in favor of some narrower, common law definition
of “prospectus.” Our mandate to interpret statutes does not allow us to recast Congress' handiwork
so completely.


The majority transforms § 10 into the tail that wags the 1933 Act dog. An analogy will illustrate
the point. Suppose that the Act regulates cars, and that § 2(10) of the Act defines a “car” as any
car, motorcycle, truck, or trailer. Section 10 of this hypothetical statute then declares that a car
shall have seatbelts, and § 5 states that it is unlawful to sell cars without seatbelts. Section 12(2)
of this Act then creates a cause of action for misrepresentations that occur during the sale of a car.
It is reasonable to conclude that §§ 5 and 10 apply only to what we ordinarily refer to as “cars,”
because it would be absurd to require motorcycles and trailers to have seatbelts. But the majority's
reasoning would lead to the further conclusion that § 12(2) does not cover sales of motorcycles,
when it is clear that the Act includes such sales.
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C


Contrary to the majority's conclusion, it seems to me that the surrounding text of § 12(2) supports
my reading. On its face, § 12(2) makes none of the usual distinctions between initial public
offerings and aftermarket trading, or between  *590  public trading and privately negotiated sales.
The provision does not mention initial public offerings, as do other provisions of the Act. See, e.g.,
§ 4 of the 1933 Act, 15 U.S.C. § 77d(2) (exempting “transactions by an issuer not involving any
public offering”). Nor did Congress limit § 12(2) to issuers, as it chose to do with other provisions
that are limited to initial distributions. See § 11 of the 1933 Act, 15 U.S.C. § 77k(a)(2) (holding
liable for a false registration statement “every person who was a director of ... or partner in the
issuer” at time of filing). Instead, § 12(2) refers more broadly to “any person who ... offers or sells
a security.” 1  If, as the majority suggests, Congress had intended to limit § 12(2) to initial public
offerings, it presumably would have used words such as “issuer,” “public offering,” or “private,”
or “resale,” or **1077  at least discussed trading on the exchanges or the liability of dealers,
underwriters, and issuers. But on this score, § 12(2) is notable for its silence.


1 “Sell” is defined broadly to include “every contract of sale or disposition of a security or
interest in a security, for value,” while “offer” refers to “every attempt or offer to dispose
of, or solicitation of an offer to buy, a security or interest in a security, for value.” 15 U.S.C.
§ 77b(3).


I assume that when Congress chose to define liability under the securities laws, it used precise
language that it was familiar with to make its meaning clear. Just last Term, in holding that § 10(b)
of the 1934 Act did not create liability for aiders and abettors, we said: “If ... Congress intended
to impose aiding and abetting liability, we presume it would have used the words ‘aid’ and ‘abet’
in the statutory text. But it did not.” Central Bank of Denver, 511 U.S., at 177, 114 S.Ct., at 1448.
This rule of construction can cut both ways. If in Central Bank of Denver Congress' failure to
use “aid” or “abet” limited liability under the securities laws, then here the absence of “public
offering,” “issuers,” or some similar limitation surely suggests that Congress sought to extend §
12(2) to private and secondary transactions.


*591  The dearth of limiting language in § 12(2) is all the more striking in light of the 1933
Act's detailed exemption provisions. Section 4 of the 1933 Act, appropriately entitled “Exempted
Transactions,” specifically excludes from § 5's registration requirements both “transactions by any
person other than an issuer, underwriter, or dealer” and “transactions by an issuer not involving
any public offering.” 15 U.S.C. §§ 77d(1) and (2). If Congress had intended § 12(2) to govern
only initial public offerings, it would have been simple for Congress to have referred to the § 4
exemptions in § 12(2). As we have noted, “although § 4(2) of the 1933 Act ... exempts transactions
not involving any public offering from the Act's registration provisions, there is no comparable
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exemption from the antifraud provisions.” Landreth Timber Co., 471 U.S., at 692, 105 S.Ct., at
2305. Section 12(2)'s explicit exception only for government securities shows that Congress knew
how to exempt certain securities and transactions when it wanted to.


The majority argues that § 4's exemption suggests a contrary conclusion. Ante, at 1069. According
to the majority, if Congress had intended § 12(2) to apply to private, secondary transactions, it
would have said so explicitly. This reasoning goes too far, for it would render § 4 superfluous.
After all, if the majority applied its approach to § 5 (which prohibits the sale of a security without
first registering the security or without first sending a prospectus), then it would conclude—even
in the absence of § 4—that § 5 refers only to initial offerings. But this would have precluded any
need to include § 4 at all.


The majority claims that under my reading, “there is no ready explanation for exempting”
government securities from § 12(2). Ante, at 1067. But Congress could have concluded that it
was unnecessary to impose liability on the private or secondary sellers of a government security
because information concerning government securities is already available either from the markets
or from government entities. *592  Or Congress could have chosen not to burden government
securities with the costs that might accrue from additional liabilities on initial or secondary sales.


II


The majority argues that the 1933 Act's central focus on initial public offerings requires us to read
its provisions as extending only to those distributions. We have recognized, however, that not all
of the provisions of the 1933 Act are limited to initial public offerings, nor are all of the provisions
of the 1934 Act limited to secondary transactions. Thus, § 10(b) of the 1934 Act and Securities and
Exchange Commission (SEC) Rule 10b–5 reach both initial and secondary distributions. Similarly,
we have held that § 17 of the 1933 Act reaches beyond initial distributions to aftermarket trading.
United States v. Naftalin, 441 U.S. 768, 99 S.Ct. 2077, 60 L.Ed.2d 624 (1979).


In reaching our holding in Naftalin, we rejected two arguments relevant here. First, we were not
swayed by the contention that the structure of the 1933 Act limited § 17 to new issues. As we
noted, the statutory language “makes no distinctions between the two kinds of transactions [initial
distributions and ordinary market trading].”  **1078  Id., at 778, 99 S.Ct., at 2084. Second, the
1934 Act's prohibition of fraud in the secondary sale of securities did not lead us to infer that
the 1933 Act's provisions apply solely to new offerings. “ ‘The fact that there may well be some
overlap is neither unusual nor unfortunate.’ ” Ibid. (quoting SEC v. National Securities, Inc., 393
U.S. 453, 468, 89 S.Ct. 564, 572–73, 21 L.Ed.2d 668 (1969)).
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Here, § 12(2) contains no distinction between initial and secondary transactions, or public and
private sales. Thus, if the majority wished to remain faithful to Naftalin, it would hold that the
provision reaches both secondary and private transactions. To be sure, § 10(b) of the 1934 Act,
15 U.S.C. § 78j(b), and SEC Rule 10b–5 provide a cause of action for misstatements made in
connection with secondary and private securities transactions. However, “it is hardly a novel *593
proposition that the [1933 and 1934 Acts] ‘prohibit some of the same conduct.’ ” Herman &
MacLean v. Huddleston, 459 U.S. 375, 383, 103 S.Ct. 683, 688, 74 L.Ed.2d 548 (1983). Naftalin
counsels the Court to reject arguments that we should read § 12(2) narrowly in order to avoid
redundancy in securities regulation. 441 U.S., at 778, 99 S.Ct., at 2084.


In fact, it is quite possible that the Congress of 1933–1934 originally intended no overlap between
§ 12(2) and the 1934 Act, but instead expected § 12(2) to serve as the only cause of action for
the private or secondary sale of securities. As we have noted before, neither the text of § 10(b)
nor that of SEC Rule 10b–5 provides for private claims, and “we have made no pretense that it
was Congress' design to provide the remedy afforded.” Lampf, Pleva, Lipkind, Prupis & Petigrow
v. Gilbertson, 501 U.S. 350, 359, 111 S.Ct. 2773, 2780, 115 L.Ed.2d 321 (1991). Only § 12(2)
explicitly provided a broad remedy for private or aftermarket sales. It seems unlikely that Congress
would have failed to provide any cause of action for investors based on misstatements in market
transactions. 9 L. Loss & J. Seligman, Securities Regulation 4220 (3d ed. 1992).


Instead of reading Naftalin properly, the majority attempts to narrow the case to its facts. According
to the majority, Naftalin requires that no provision of the 1933 Act should be interpreted to extend
liability to secondary transactions unless either the statutory language or the legislative history
clearly indicate that Congress intends to do so. If anything, Naftalin implements the opposite rule:
that a provision of the 1933 Act extends to both initial offerings and secondary trading unless the
text makes a “distinctio[n] between the two kinds of transactions.” 441 U.S., at 778, 99 S.Ct., at
2084. In any event, the statutory language seems clear enough to me. 2


2 The majority responds that the legislative history must also clearly indicate that Congress
intended to expand liability. Naftalin itself imposed no such requirement. Moreover, the
legislative history relied upon by the majority and by the Court in Naftalin does not support
the conclusion that Congress wanted to extend § 17(a) to secondary sales. The passage cited
by the majority and by Naftalin, S.Rep. No. 47, 73d Cong., 1st Sess., 4 (1933), see ante, at
1071, was unrelated to § 17(a), and instead discussed a Senate proposal which was replaced
by the House bill as the basis for the 1933 Act. In fact, the §§ 11 and 12 referred to in the
Senate Report were originally extensive exemptions, rather than liability, provisions that
did not survive the legislative process. See S. 875, 73d Cong., 1st Sess., 20–24 (1933). The
majority's approach seriously undermines this Court's holding and methodology in Naftalin.
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*594  III


The majority's analysis of § 12(2) is motivated by its policy preferences. Underlying its reasoning
is the assumption that Congress could never have intended to impose liability on sellers engaged
in secondary transactions. Adopting a chiding tone, the majority states that “[w]e are reluctant
to conclude that § 12(2) creates vast additional liabilities that are quite independent of the new
substantive obligations that the Act imposes.” Ante, at 1068. Yet, this is exactly what Congress
did in § 17(a) of the 1933 Act as well as in § 10(b) of the 1934 Act. Later, the majority says: “It is
not plausible to infer that Congress created this extensive liability for every casual communication
between buyer and seller in the secondary market.” Ante, at 1071. It is not the usual practice of
this Court to require Congress to explain why it has chosen to pursue a certain **1079  policy.
Our job simply is to apply the policy, not to question it.


I share the majority's concern that extending § 12(2) to secondary and private transactions might
result in an unwanted increase in securities litigation. But it is for Congress, and not for this Court,
to determine the desired level of securities liability. As we said last Term in Central Bank of Denver,
policy considerations “ ‘cannot override our interpretation of the text and structure of the Act,
except to the extent that they may help to show that adherence to the text and structure would lead
to a result ‘so bizarre’ that Congress *595  could not have intended it.' ” 511 U.S., at 188, 114
S.Ct., at 1453–1454 (1994) (quoting Demarest v. Manspeaker, 498 U.S. 184, 191, 111 S.Ct. 599,
604, 112 L.Ed.2d 608 (1991)). The majority is concerned that a contrary reading would have a
drastic impact on the thousands of private and secondary transactions by imposing new liabilities
and new transaction costs. But the majority forgets that we are only enforcing Congress' decision
to impose such standards of conduct and remedies upon sellers. If the majority believes that §
12(2)'s requirements are too burdensome for the securities markets, it must rely upon the other
branches of Government to limit the 1933 Act.


Unfortunately, the majority's decision to pursue its policy preferences comes at the price of
disrupting the process of statutory interpretation. The majority's method turns on its head the
commonsense approach to interpreting legal documents. The majority begins by importing a
definition of “prospectus” from beyond the four corners of the 1933 Act that fits the precise use of
the term in § 10. Initially ignoring the definition of “prospectus” provided at the beginning of the
statute by Congress, the majority finally discusses § 2(10) to show that it does not utterly preclude
its preferred meaning. Only then does the majority decide to parse the language of the provision
at issue. However, when one interprets a contract provision, one usually begins by reading the
provision, and then ascertaining the meaning of any important or ambiguous phrases by consulting
any definitional clauses in the contract. Only if those inquiries prove unhelpful does a court turn to
extrinsic definitions or to structure. I doubt that the majority would read in so narrow and peculiar a
fashion most other statutes, particularly one intended to restrict causes of action in securities cases.
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The majority's methodology also has the effect of frustrating Congress' will. In the majority's view,
there seems to be little reason for Congress to have defined “prospectus,” *596  or to have included
a § 2 definition at all. If all the key words of the 1933 Act are to be defined by the meanings
imparted to them by the securities industry, there should be no need for Congress to attempt to
define them by statute. The majority does not permit Congress to implement its intent unless it
does so exactly as the Court wants it to.


For the foregoing reasons, I respectfully dissent.


Justice GINSBURG, with whom Justice BREYER joins, dissenting.
A seller's misrepresentation made “by means of a prospectus or oral communication” is actionable
under § 12(2) of the Securities Act of 1933, 15 U.S.C. § 77l (2). To limit the scope of this civil
liability provision, the Court maintains that a communication qualifies as a prospectus only if made
during a public offering. 1  Communications during either secondary trading or a private placement
are not “prospectuses,” the Court declares, and thus are not covered by § 12(2).


1 I understand the Court's definition of a public offering to encompass both transactions that
must be registered under § 5, 15 U.S.C. § 77e, and transactions that would have been
registered had the securities involved not qualified for exemption under § 3, 15 U.S.C. § 77c.


As Justice THOMAS persuasively demonstrates, the statute's language does not support the Court's
reading. Section 12(2) contains no terms expressly confining the provision to public offerings, and
the statutory definition of “prospectus”—“any prospectus, notice, circular, advertisement, letter,
or communication, written or by radio or television, which offers any security for sale or confirms
the sale of any security,” § 2(10), 15 U.S.C. § 77b(10)—is capacious.


**1080  The Court presents impressive policy reasons for its construction, but drafting history and
the longstanding scholarly and judicial understanding of § 12(2) caution against judicial resistance
to the statute's defining text. I would leave any alteration to Congress.


*597  I


To construe a legislatively defined term, courts usually start with the defining section. Section
2(10) defines prospectus capaciously as “any prospectus, notice, circular, advertisement, letter, or
communication, written or by radio or television, which offers any security for sale or confirms
the sale of any security,” 15 U.S.C. § 77b(10). The items listed in the defining provision, notably
“letters” and “communications,” are common in private and secondary sales, as well as in public
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offerings. The § 2(10) definition thus does not confine the § 12(2) term “prospectus” to public
offerings.


The Court bypasses § 2(10), and the solid support it gives the Court of Appeals' disposition. Instead
of beginning at the beginning, by first attending to the definition section, the Court starts with §
10, 15 U.S.C. § 77j, a substantive provision. See ante, at 1066–1067. The Court correctly observes
that the term “prospectus” has a circumscribed meaning in that context. A prospectus within the
contemplation of § 10 is a formal document, typically a document composing part of a registration
statement; a § 10 prospectus, all agree, appears only in public offerings. The Court then proceeds
backward; it reads into the literally and logically prior definition section, § 2(10), the meaning
“prospectus” has in § 10.


To justify its backward reading—proceeding from § 10 to § 2(10) and not the other way round—
the Court states that it “cannot accept the conclusion that [the operative word ‘prospectus' ] means
one thing in one section of the Act and something quite different in another.” See ante, at 1068.
Our decisions, however, constantly recognize that “a characterization fitting in certain contexts
may be unsuitable in others.” NationsBank of N.C., N.A. v. Variable Annuity Life Ins. Co., 513
U.S., at 262, 115 S.Ct., at 816. In Atlantic Cleaners & Dyers, Inc. v. U.S., 286 U.S. 427, 52 S.Ct.
607, 76 L.Ed. 1204 (1932), we held that the word “trade” has a more encompassing meaning in
*598  § 3 than in § 1 of the Sherman Act, see id., at 433–435, 52 S.Ct., at 608–609, and explained:


“Undoubtedly, there is a natural presumption that identical words used in different parts of
the same act are intended to have the same meaning.... But the presumption is not rigid and
readily yields whenever there is such variation in the connection in which the words are used
as reasonably to warrant the conclusion that they were employed in different parts of the act
with different intent....


“It is not unusual for the same word to be used with different meanings in the same act, and
there is no rule of statutory construction which precludes the courts from giving to the word the
meaning which the legislature intended it should have in each instance.” Id., at 433, 52 S.Ct.,
at 608.


See also Cook, “Substance” and “Procedure” in the Conflict of Laws, 42 Yale L.J. 333, 337
(1933) (“The tendency to assume that a word which appears in two or more legal rules, and so in
connection with more than one purpose, has and should have precisely the same scope in all of
them, runs all through legal discussions. It has all the tenacity of original sin and must constantly
be guarded against.”).


According “prospectus” discrete meanings in § 10 and § 12(2) is consistent with Congress' specific
instruction in § 2 that definitions apply “unless the context otherwise requires,” 15 U.S.C. § 77b.
As the Court of Appeals construed the Act, § 2(10)'s definition of “prospectus” governs § 12(2),
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which accommodates without strain the definition's broad reach; by contrast, the specific context
of § 10 requires a correspondingly specific reading of “prospectus.”


Indeed, in the Investment Company Act of 1940, Congress explicitly recognized that the Securities
Act uses “prospectus” in two different senses—one in § 10, and another in the rest of the Act:


*599  “ ‘Prospectus,’ as used in [§ 22 of the Investment Company Act], means a written
prospectus intended to meet the requirements of section 10(a) of the Securities **1081  Act of
1933 ... and currently in use. As used elsewhere, ‘prospectus' means a prospectus as defined in
the Securities Act of 1933.” § 2(a)(31), 54 Stat. 794, as amended, 15 U.S.C. § 80a–2(a)(31). 2


2 Although the Court finds our reading of § 2(10) redundant, see ante, at 1069, the Court
recognizes that Congress built redundancy into the definition by defining a “prospectus” as
a “prospectus.” See ante, at 1070.


II


Most provisions of the Securities Act govern only public offerings, and the legislative history
pertaining to the Act as a whole shares this orientation. See ante, at 1072 (citing H.R.Rep. No.
85, 73d Cong., 1st Sess., 5 (1933)). Section 17(a) of the Act, 15 U.S.C. § 77q(a), however, is
not limited to public offerings; that enforcement provision, this Court has recognized, also covers
secondary trading. See United States v. Naftalin, 441 U.S. 768, 99 S.Ct. 2077, 60 L.Ed.2d 624
(1979). The drafting history is at least consistent with the conclusion that § 12(2), like § 17(a), is
not limited to public offerings.


The drafters of the Securities Act modeled this federal legislation on the British Companies Act,
19 & 20 Geo. 5, ch. 23 (1929). See Landis, The Legislative History of the Securities Act of
1933, 28 Geo.Wash.L.Rev. 29, 34 (1959) (Landis and the other drafters “determined to take as
the base of [their] work the English Companies Act”); see also SEC v. Ralston Purina Co., 346
U.S. 119, 123, 73 S.Ct. 981, 983–84, 97 L.Ed. 1494 (1953) (characterizing the Companies Act
as a “statutory anteceden[t]” of federal securities laws). The Companies Act defined “prospectus”
as “any prospectus, notice, circular, advertisement, or other invitation, offering to the public for
subscription or purchase any shares or debentures of a company,” 19 & 20 Geo. 5, ch. 23, § 380(1)
(1929) (emphasis added). Though the drafters of the Securities Act borrowed the first four *600
terms of this definition, they did not import from the British legislation the language limiting
prospectuses to communications “offering [securities] to the public.” This conspicuous omission
suggests that the drafters intended the defined term “prospectus” to reach beyond communications
used in public offerings. 3
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3 Though the Court cites legislative history to show Congress' intent to follow, rather than
depart from, the British statute, these sources suggest an intention to afford at least as much
protection from fraud as the British statute provides. See ante, at 1073 (quoting H.R.Rep.
No. 85, 73d Cong., 1st Sess., 9 (1933)) (“What is deemed necessary for sound financing in
conservative England ought not be unnecessary for the more feverish pace which American
finance has developed.”). Congress' provision for liability beyond “offering[s] to the public,”
however, suggests a legislative conclusion that the “feverish pace” of American finance
called for greater protection from fraud than the British Act supplied.


The House Conference Report, which explains the Act in its final form, describes § 12(2) in broad
terms, and nowhere suggests that the provision is limited to public offerings:


“The House bill (sec. 12) imposes civil liability for using the mails or the
facilities of interstate commerce to sell securities (including securities exempt,
under section 3, from other provisions of the bill) by means of representations
which are untrue or are misleading by reason of omissions of material facts.”
H.R.Conf.Rep. No. 152, 73d Cong., 1st Sess., 26–27 (1933) (emphasis added).


Nor does the Report mention the word “prospectus,” even though one would expect that word to
figure prominently if it were the significant limitation the Court describes. See also Rapp, The
Proper Role of Securities Act Section 12(2) as an Aftermarket Remedy for Disclosure Violations,
47 Bus.Law. 711, 719–724 (1992) (offering detailed analysis of legislative history). 4


4 Though House Report No. 85 affords support for the reading advanced by the Court, it
predates the Conference Report. Moreover, I do not share the Court's view that Report No. 85
speaks with clarity and specificity to the question at hand—§ 12(2)'s scope. See ante, at 1072.
In suggesting that registration statements and prospectuses are “the basic information by
which the public is solicited,” and that the Act's liability provisions penalize the “originators
of securities,” see H.R.Rep. No. 85, 73d Cong., 1st Sess. 1, 9 (1933), the Report does
not focus on § 12(2), but on “[s]ections 11 and 12” in general. Ibid. The Report's broad
address thus takes in § 11, 15 U.S.C. § 77k, which is directed at misstatements in registration
statements, and § 12(1), 15 U.S.C. § 77l (1), which targets sales and offers to sell securities in
violation of the Act's registration provisions. There is no dispute that the latter two provisions
apply only to public offerings—or, to be precise, to transactions subject to registration. The
dominant point made by the Report, moreover, is that the civil liability sections are exacting.


**1082  *601  Commentators writing shortly after passage of the Act understood § 12(2) to cover
resales and private sales, as well as public offerings. Felix Frankfurter, organizer of the team that
drafted the statute, firmly stated this view. See Frankfurter, The Federal Securities Act: II, 8 Fortune
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53, 108 (1933) (Act “seeks to terminate the facilities of the mails and of interstate commerce for
dishonest or unfair dealings in the sale of all private or foreign government securities, new or
old ”) (emphasis added). William O. Douglas expressed the same understanding. See Douglas &
Bates, The Federal Securities Act of 1933, 43 Yale L.J. 171, 183 (1933) (noting that, except for
transactions involving securities exempt under § 3(a)(2), 15 U.S.C. § 77c(a)(2), no securities or
transactions are exempt from § 12(2)).


Most subsequent commentators have agreed that § 12(2), like § 17(a), is not confined to public
offerings. See, e.g., H. Bloomenthal, Securities Law Handbook § 14.05, pp. 14–13, 14–38 (1991);
2 A. Bromberg & L. Lowenfels, Securities Fraud and Commodities Fraud § 5.2(600) (1993); 1 T.
Hazen, Law of Securities Regulation § 7.5, p. 318 (2d ed. 1990); 17A J. Hicks, Civil Liabilities:
Enforcement and Litigation under the 1933 Act § 6.01[3], pp. 6–12 to 6–39 (1994); 9 L. Loss & J.
Seligman, Securities Regulation 4217–4222 (3d ed. 1992); Maynard, Section 12(2) of the *602
Securities Act of 1933: A Remedy for Fraudulent Postdistribution Trading?, 20 Sec.Reg.L.J. 152
(1992); Rapp, supra, at 711; Comment, Applying Section 12(2) of the 1933 Securities Act to the
Aftermarket, 57 U.Chi.L.Rev. 955 (1990). But see Weiss, The Courts Have It Right: Securities
Act Section 12(2) Applies Only to Public Offerings, 48 Bus.Law. 1 (1992).


While Courts of Appeals have divided on § 12(2)'s application to secondary transactions, 5  every
Court of Appeals to consider the issue has ruled that private placements are subject to § 12(2). See
Metromedia Co. v. Fugazy, 983 F.2d 350, 360–361 (CA2 1992), cert. denied, 508 U.S. 952, 113
S.Ct. 2445, 124 L.Ed.2d 662 (1993); Haralson v. E.F. Hutton Group, Inc., 919 F.2d 1014, 1032
(CA5 1990); Nor–Tex Agencies, Inc. v. Jones, 482 F.2d 1093, 1099 (CA5 1973); Pacific Dunlop
Holdings Inc. v. Allen & Co. Inc., 993 F.2d 578, 587 (CA7 1993) (exemptions in § 4, 15 U.S.C.
§ 77d, do not limit § 12(2)'s reach); see also Adalman v. Baker, Watts & Co., 807 F.2d 359 (CA4
1986) (applying § 12(2) to private sale). “[L]ongstanding acceptance by the courts [of a judicial
interpretation], coupled with Congress' failure to reject” that interpretation, “argues significantly
in favor of accept[ing]” it. Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 733, 95 S.Ct.
1917, 1924, 44 L.Ed.2d 539 (1975).


5 Compare Pacific Dunlop Holdings Inc. v. Allen & Co. Inc., 993 F.2d 578 (CA7 1993)
(applying § 12(2) to secondary transactions), cert. granted, 510 U.S. 1083, 114 S.Ct. 907,
127 L.Ed.2d 98, cert. dism'd, 510 U.S. 1160, 114 S.Ct. 1146, 127 L.Ed.2d 454 (1994), with
First Union Discount Brokerage Services, Inc. v. Milos, 997 F.2d 835, 842–844 (CA11 1993)
(holding § 12(2) inapplicable to secondary transactions); Ballay v. Legg Mason Wood Walker,
Inc., 925 F.2d 682 (CA3) (same), cert. denied, 502 U.S. 820, 112 S.Ct. 79, 116 L.Ed.2d 52
(1991).


The drafters of the Uniform Securities Act, in 1956, modeled § 410(a)(2) of that Act 6  on § 12(2) of
the federal SecuritiesAct. *603  Notably, the Uniform Act drafters did not read § 12(2) as limited
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to public offerings. Accordingly, they did not so limit § 410(a)(2). Bloomenthal, supra, § 14.05,
at 14–38 to 14–39; see also **1083  § 410(a)(2) comment, 7B U.L.A. 644 (1985) (describing as
comparable scope of § 410(a)(2) and scope of Uniform Securities Act § 101, the Uniform Act's
analog to Securities Act § 17(a)). 7  Section 410, it is true, does not contain the “prospectus or
oral communication” language, perhaps because “prospectus” is not a defined term in the Uniform
Securities Act. See § 401, 7B U.L.A. 578–581 (1985) (listing definitions). There is scant doubt,
however, that the drafters of Uniform Act § 410(a)(2) intended the provision to have the same
meaning as Securities Act § 12(2). See § 410(a)(2) comment, 7B U.L.A. 644 (“This clause is almost
identical with § 12(2) of the Securities Act of 1933....”); L. Loss, Commentary on the Uniform
Securities Act 147 (1976) ( “The resemblance [of § 410(a)(2) of the Uniform Act] to § 12(2) of
the Securities Act of 1933, 15 U.S.C. § 77l (2), will once more make for an interchangeability of
federal and state judicial preceden [ts] in this very important area.”).


6 Section 410(a)(2) imposes liability on “[a]ny person who”
“(2) offers or sells a security by means of any untrue statement of a material fact or any
omission to state a material fact necessary in order to make the statements made, in the light
of the circumstances under which they are made, not misleading (the buyer not knowing of
the untruth or omission), and who does not sustain the burden of proof that he did not know,
and in the exercise of reasonable care could not have known, of the untruth or omission....”
7B U.L.A. 643 (1985).


7 State adaptations of § 410(a)(2) have been applied consistently beyond public offerings; they
have been read to cover secondary transactions, see, e.g., Banton v. Hackney, 557 So.2d 807
(Ala.1989); Bradley v. Hullander, 272 S.C. 6, 249 S.E.2d 486 (1978); S & F Supply Co. v.
Hunter, 527 P.2d 217 (Utah 1974), as well as private transactions, see, e.g., Towery v. Lucas,
128 Ore.App. 555, 876 P.2d 814 (1994); Jenkins v. Jacobs, 748 P.2d 1318 (Colo.App.1987);
Gaudina v. Haberman, 644 P.2d 159 (Wyo.1982); Foelker v. Kwake, 279 Ore. 379, 568 P.2d
1369 (1977).
* * *


In light of the text, drafting history, and longstanding scholarly and judicial understanding of §
12(2), I conclude that § 12(2) applies to a private resale of securities. If adjustment is in order,
as the Court's opinion powerfully *604  suggests it is, 8  Congress is equipped to undertake the
alteration. Accordingly, I dissent from the Court's opinion and judgment.


8 Section 12(2) did not become prominent in Securities Act litigation until this Court held
in Ernst & Ernst v. Hochfelder, 425 U.S. 185, 96 S.Ct. 1375, 47 L.Ed.2d 668 (1976), that
an action for civil damages under § 10(b) of the Securities Exchange Act of 1934, 48 Stat.
891, 15 U.S.C. § 78j(b), and Securities and Exchange Commission Rule 10b–5, 17 CFR §
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240.10b–5 (1975), requires proof of scienter. See Loss, The Assault on Securities Act Section
12(2), 105 Harv.L.Rev. 908, 910 (1992).
Though the Court of Appeals' reading of § 12(2) shows fidelity to the statute Congress
passed, this Court's opinion makes noteworthy practical and policy points. As the Court
observes, ante, at 1071, under the Court of Appeals' reading, § 12(2) would equip buyers
with a rescission remedy for a negligent misstatement or omission even if the slip did not
cause the buyer's disenchantment with the investment. And, in light of the “free writing”
provision of § 2(10)(a), 15 U.S.C. § 77b(10)(a) (a communication will not be deemed a
“prospectus” if its recipient was previously sent a prospectus meeting the requirements of §
10), the Court of Appeals' reading, ironically, would leave a seller more vulnerable in private
transactions than in public ones.


All Citations


513 U.S. 561, 115 S.Ct. 1061, 131 L.Ed.2d 1, 63 USLW 4165, Fed. Sec. L. Rep. P 98,531
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291 F.Supp.3d 936
United States District Court, N.D. California.


IN RE MYFORD TOUCH CONSUMER LITIGATION


Case No. 13–cv–03072–EMC
|


Signed 02/14/2018


Synopsis
Background: Consumers brought class action against motor vehicle manufacturer, alleging, inter
alia, consumer protection, fraud, and breach-of-warranty claims related to allegedly defective
“infotainment” system used in some of manufacturer's vehicles. Manufacturer moved for summary
judgment on the classwide express and implied warranty claims as well as a number of individual
fraud and consumer protection claims.


Holdings: The District Court, Edward M. Chen, J., held that:


[1] genuine issues of material fact existed as to whether defect in automobile manufacturer's
“infotainment” system caused persistent and prevalent distractions that impaired vehicles'
reliability or operability;


[2] consumers who purchased used vehicles could not bring implied merchantability claims against
manufacturer under California's Song-Beverly Act;


[3] genuine issue of material fact existed as to whether manufacturer's warranty disclaimer for
vehicles used for business purposes was sufficiently conspicuous, and thus whether disclaimer
was valid;


[4] economic loss doctrine barred Colorado consumers' strict product liability claims;


[5] genuine issue of material fact existed as to whether consumer purchased vehicle for purely or
primarily personal reasons;


[6] expert testimony was admissible; and
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[7] genuine issue of material fact existed as to whether consumer justifiably relied on automobile
manufacturer's failure to inform consumers of severity of defect in vehicles' “infotainment”
systems when he purchased his vehicle.


Motion granted in part and denied in part.


Procedural Posture(s): Motion for Summary Judgment.


West Headnotes (49)


[1] Sales Fitness for Ordinary Purpose or Use;  Merchantability
Implied warranty of merchantability does not impose a general requirement that goods
precisely fulfill the expectation of the buyer; instead, it provides for a minimum level of
quality.


4 Cases that cite this headnote


[2] Sales Breach and elements thereof in general
To state a claim of breach of implied warranty of merchantability, plaintiff must allege a
fundamental defect that renders the product unfit for its ordinary purpose.


13 Cases that cite this headnote


[3] Sales Motor vehicles
To be fit for its ordinary purpose, a vehicle must be in safe condition, be substantially free
of defects, and provide “reliable” transportation.


15 Cases that cite this headnote


[4] Sales Breach and elements thereof in general
Proof of a safety condition is not required to demonstrate unmerchantability; it is merely
one way to demonstrate unmerchantability.


4 Cases that cite this headnote


[5] Sales Motor vehicles
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A car's ability to provide transportation is a defense in an action alleging breach of implied
warranty of merchantability only in the context of cases in which no damage has been
suffered otherwise.


5 Cases that cite this headnote


[6] Summary Judgment Warranties
Genuine issues of material fact as to whether defect in automobile manufacturer's
“infotainment” system caused distractions, and whether such distractions were so
persistent and prevalent that they impaired the reliability or operability of the vehicles,
precluded summary judgment on consumers' class action claims asserting breach of
implied warranty of merchantability under various state laws.


[7] Sales Motor vehicles
Plaintiffs are not required to introduce proof of an accident caused by a defect to
demonstrate the vehicle was unmerchantable.


5 Cases that cite this headnote


[8] Antitrust and Trade Regulation Time to Sue;  Limitations
Requirement set forth in California's Song–Beverly Act, that plaintiffs must show their
vehicle was unmerchantable within one year of purchase in order to support an implied
merchantability claim, does not mean plaintiff must discover and report to the seller a latent
defect within that time period; fact that the alleged defect resulted in destructive harm to
the product two years after the sale does not necessarily mean that the defect did not exist
at the time of sale, which is the critical question under the Act. Cal. Civ. Code § 1791.1(c).


1 Case that cites this headnote


[9] Antitrust and Trade Regulation Time to Sue;  Limitations
Evidence that defect in automobile manufacturer's “infotainment” system was inherent
to the software system, which was included in all vehicles as of purchase was sufficient
to satisfy one-year statute of limitations for an implied warranty claim under California's
Song–Beverly Act. Cal. Civ. Code § 1791.1(c).


4 Cases that cite this headnote
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[10] Antitrust and Trade Regulation Exclusive and Concurrent Remedies or Laws
Consumers who purchased used vehicles in California that were subject to express
warranties could not bring implied merchantability claims against vehicle manufacturer
under California's Song-Beverly Act; Act provided that, where express warranties were
given, retailers and distributors were subject to whatever obligations already applied to the
manufacturer, but did not create additional obligations on a manufacturer vis-a-vis used
care purchasers. Cal. Civ. Code § 1791.1(c).


6 Cases that cite this headnote


[11] Sales Exclusion, Modification, or Limitation of Warranties
Under California law, a court must review the conspicuousness of a warranty disclaimer in
the context of the entire contract, and in light of the sophistication of the parties; the court's
analysis is not simply a matter of measuring the type size or looking at the placement
of the disclaimer within the contract, but rather, a reviewing court must ascertain that
a reasonable person in the buyer's position would not have been surprised to find the
warranty disclaimer in the contract.


2 Cases that cite this headnote


[12] Summary Judgment Warranties
Genuine issue of material fact as to whether vehicle manufacturer's warranty disclaimer
for vehicles used for business purposes was sufficiently conspicuous, and thus whether
disclaimer was valid under California law, precluded summary judgment as to consumers'
class action implied warrantability claims involving vehicles used for business purposes.
Cal. Com. Code § 1201(10).


[13] Products Liability Economic losses;  damage to product itself
Products Liability Automobiles
Economic loss doctrine barred Colorado consumers' strict product liability claims based on
automobile manufacturer's defective “infotainment” system, even if defective design gave
rise to an unreasonable safety hazard, where manufacturer's express warranty effectively
memorialized the strict liability duty.


[14] Negligence Elements in general
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Under Ohio law, to establish actionable negligence, one seeking recovery must show the
existence of a duty, the breach of the duty, and injury resulting proximately therefrom.


[15] Products Liability Design
Products Liability Foreseeable or intended use
Under Ohio law, manufacturers have a duty to design a product that is reasonably safe for
its intended use, and for other uses which are foreseeably probable.


[16] Products Liability Economic losses;  damage to product itself
Under Ohio law, plaintiffs may recover for economic loss connected to alleged damage to
or decreased value of a defective product.


[17] Products Liability Automobiles
Products Liability Nature of product and existence of defect or danger
Summary Judgment Products liability
Genuine issue of material fact as to whether lost value to Ohio consumers' vehicles
could be attributed to a breach of duty to design a safe product, rather than a good
product, precluded summary judgment on product liability claim arising out of defect in
automobiles' “infotainment” system.


[18] Sales Breach and elements thereof in general
A manufacturer's liability for breach of an express warranty derives from, and is measured
by, the terms of that warranty.


[19] Sales Repair or replacement
A repair or replace remedy fails of its essential purpose when a warrantor fails to
successfully repair defects within a reasonable time.


1 Case that cites this headnote


[20] Sales Repair or replacement
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Before an exclusive repair and replace remedy in an express warranty is considered to
have failed of its essential purpose, a seller must be given an opportunity to repair and
replace the product.


1 Case that cites this headnote


[21] Sales Motor vehicles
Sales Design defects
Sales Repair or replacement
Under California law, ambiguity in automobile manufacturer's express warranty, which
referenced manufacturing defects and defects introduced during the design process,
required that warranty be construed against manufacturer to guarantee against both
manufacturing and design defects, and thus requirement that consumer present vehicle for
repair also necessarily applied to design defects, such that consumers were required to
comply with repair requirement to allege a breach of warranty.


[22] Sales Express warranties
Summary Judgment Warranties
Genuine issue of material fact as to California and Washington class members' rates of
repair of defect in automobile manufacturer's “infotainment” system precluded summary
judgment on such consumers' breach of express warranty claims.


1 Case that cites this headnote


[23] Sales Repair or replacement
Consumer was not required to show he sought two or more repair attempts for each discrete
issue arising out of defect in automobile manufacturer's “infotainment” system in order to
establish breach of warranty, where each issue was manifestation of underlying systemic
problem.


[24] Summary Judgment Warranties
Genuine issues of material fact as to number of times consumer requested repairs, and
whether repairs addressed issues with automobile manufacturer's “infotainment” system,
precluded summary judgment as to consumer's breach of express warranty claim.
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[25] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Order that certified class as to claims for violation of California's Unfair Competition Law
to the extent they were predicated on bases other than fraud explicitly permitted class to
raise breach of warranty claims for class treatment.


[26] Antitrust and Trade Regulation Consumers, purchasers, and buyers;  consumer
transactions
Antitrust and Trade Regulation Trade or Commerce;  Business Activity
Antitrust and Trade Regulation Questions of law or fact
The dividing line between consumer and business claims under Massachusetts Consumer
Protection Act (MCPA) is not always clear, and the question whether a particular plaintiff
is acting in a business context is a question of fact reserved for the trier of fact. Mass. Gen.
Laws Ann. ch. 93A, §§ 2(a), 9.


[27] Federal Courts Antitrust, unfair competition, and consumer protection
District Court would follow Massachusetts Supreme Court in determining whether
consumer's vehicle purchase was personal or business-related within meaning of
Massachusetts Consumer Protection Act (MCPA), where prior district court decision did
not explain its deviation from standard set forth by Massachusetts Supreme Court.


[28] Antitrust and Trade Regulation Questions of law or fact
Summary Judgment Unfair trade practices and consumer protection
Genuine issue of material fact as to whether consumer purchased vehicle for purely
or primarily personal reasons precluded summary judgment on his claim under
Massachusetts Consumer Protection Act. Mass. Gen. Laws Ann. ch. 93A, § 9.


[29] Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
Under Massachusetts law, pretrial demand letter must provide the prospective defendant
with an opportunity to review the facts and the law involved to see if the requested relief
should be granted or denied and enables him to make a reasonable tender of settlement.
Mass. Gen. Laws Ann. ch. 93A, § 9(3).
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[30] Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
In judging the sufficiency of a precertification demand letter in the class action context,
under Massachusetts law, District Court looks solely to the description of the individual
claimant's own injury. Mass. Gen. Laws Ann. ch. 93A, § 9(3).


[31] Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
Consumer's pretrial demand letter, which stated that consumer purchased a vehicle
equipped with “infotainment” system, and that such system was defective, requiring
repair damages related to loss of vehicle value and restitution, was sufficient, under
Massachusetts' law, to allow vehicle manufacturer to ascertain its exposure, as the potential
value of consumer's individual claim would be derived principally from the cost of
repairing or replacing his vehicle. Mass. Gen. Laws Ann. ch. 93A, § 9(3).


[32] Sales Difference from value as warranted
Sales Repair or replacement
Under California and Washington law, a limited remedy of repair fails of its essential
purpose when the seller is unable to repair the product; in those circumstances, the
purchaser is entitled to recover the difference between the value of what he should have
received and the value of what he got. Cal. Com. Code § 2719(2); Wash. Rev. Code Ann.
§ 62A.2-719(2).


1 Case that cites this headnote


[33] Evidence Relevance and materiality
Evidence Methodology and reasoning; scientific validity
Under Daubert, in assessing the admissibility of expert testimony, District Court must
perform a preliminary assessment of whether the reasoning or methodology underlying
the testimony is scientifically valid and of whether that reasoning or methodology properly
can be applied to the facts in issue. Fed. R. Evid. 702.


3 Cases that cite this headnote
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[34] Evidence Methodology and reasoning; scientific validity
Inquiry envisioned by rule governing admissibility of expert testimony is a flexible one
that is focused solely on principles and methodology, not on the conclusions that they
generate. Fed. R. Evid. 702.


[35] Evidence Gatekeeping in general
Under rule governing admissibility of expert testimony and Daubert, the duty falls
squarely upon the district court to act as a gatekeeper to exclude junk science that does not
meet the rule's reliability standards. Fed. R. Evid. 702.


4 Cases that cite this headnote


[36] Evidence Determination of Question of Admissibility
Trial judge has broad latitude in determining the appropriate form of inquiry as to
admissibility of expert testimony. Fed. R. Evid. 702.


[37] Evidence Expert Evidence
After an expert establishes admissibility of his or her testimony to the judge's satisfaction,
challenges that go to the weight of the evidence are within the province of a fact finder,
not a trial court judge. Fed. R. Evid. 702.


[38] Evidence Sources of Information Relied Upon by Expert
An expert whose methodology is otherwise reliable should not be excluded simply because
the facts upon which his or her opinions are predicated are in dispute, unless those factual
assumptions are indisputably wrong. Fed. R. Evid. 702.


6 Cases that cite this headnote


[39] Evidence Products liability
Economist's reliance on survey evidence, rather than used car sales data, in calculating
consumer value of automobile manufacturer's “infotainment” system, did not render his
method unreliable in product liability action arising out of alleged defect in “infotainment”
system; expert's value analysis was sufficiently reliable to survive Daubert, and objection
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to expert's decision not to analyze used car sales data went to the weight of his opinion,
not its admissibility. Fed. R. Evid. 702.


[40] Evidence Products liability
Economist's focus on consumers' subjective valuations of automobile manufacturer's
“infotainment” system to determine how defect in such system affected demand, rather
than on effects of supply curve on hypothetical prices, did not render his method
unreliable in product liability action arising out of alleged defect in “infotainment” system;
economist's assumption that the supply would have been the same regardless of the change
of price within the range of his survey was not indisputably wrong. Fed. R. Evid. 702.


3 Cases that cite this headnote


[41] Evidence General acceptance
Though peer review is a pertinent consideration in determining admissibility of expert
testimony, publication, which is but one element of peer review, is not a sine qua non
of admissibility, and does not necessarily correlate with reliability; well-grounded but
innovative theories will not have been published. Fed. R. Evid. 702.


[42] Evidence Methodology and reasoning; scientific validity
Fact of publication, or lack thereof, in a peer reviewed journal is a relevant, though not
dispositive, consideration in assessing the scientific validity of a particular technique or
methodology on which an expert opinion is premised.


[43] Evidence Products liability
Fact that economist's “market simulation method” for determining consumers' willingness
to pay for automobile manufacturer's “infotainment” system, had not been published in
a peer-reviewed journal did not render it inherently unreliable in product liability action
arising out of alleged defect in “infotainment” system; economist's report cited at least two
other studies in which a market simulation was used, and argument that better evidence
existed to determine historic market value went to strength of economist's analysis, not its
admissibility under Daubert. Fed. R. Evid. 702.


2 Cases that cite this headnote
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[44] Evidence Products liability
Resolution of factual predicate upon which economist's opinion was based, that even if
“average” value of a defective product was still greater than zero, it in fact held zero
value to a risk averse consumer who preferred not to take the chance, and that all class
members were risk adverse consumers, was for the jury to determine in product liability
action arising out of alleged defect in “infotainment” system; given pervasiveness and
seriousness of the defect, District Court could not conclude that economist's assumption
was indisputably wrong. Fed. R. Evid. 702.


[45] Federal Civil Procedure Evidence;  pleadings and supplementary material
A model purporting to serve as evidence of damages in a class action must measure only
those damages attributable to that theory of liability certified for class treatment; if the
model does not even attempt to do that, it cannot possibly establish that damages are
susceptible of measurement across the entire class.


2 Cases that cite this headnote


[46] Federal Civil Procedure Evidence;  pleadings and supplementary material
Calculations need not be exact, but at the class-certification stage, as at trial, any model
supporting a plaintiff's damages case must be consistent with its liability case.


2 Cases that cite this headnote


[47] Fraud Reliance on Representations and Inducement to Act
An essential element for a claim of fraud by omission is demonstrating actual reliance on
the fraudulent omission.


[48] Fraud Reliance on representations and inducement to act
Justifiable reliance is a fact-specific question that is usually appropriate for jury resolution
in action alleging fraud by omission.


1 Case that cites this headnote


[49] Fraud Reliance on representations and inducement to act
Summary Judgment Fraud and misrepresentation
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Genuine issue of material fact as to whether consumer justifiably relied on
automobile manufacturer's failure to inform consumers of severity of defect in vehicles'
“infotainment” systems when he purchased his vehicle precluded summary judgment on
claim of fraud by omission.


*941  EDWARD M. CHEN, United States District Judge


ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT Docket No. 341


The crux of this case is that Ford's infotainment system known as MyFord Touch was allegedly
defective. Plaintiffs seek to recover damages on behalf of the certified classes in the form of the
diminution in value caused to their vehicles by the defect. Ford now moves for summary judgment
on the classwide express and implied warranty claims as well as a number of individual fraud and
consumer protection claims. For the reasons below, the Court GRANTS IN PART and DENIES
IN PART Ford's motion.


I. FACTUAL AND PROCEDURAL BACKGROUND


The following claims have been certified for class treatment: Breach of Implied Warranty on behalf
of California, Massachusetts, New Jersey, North Carolina, Ohio, and Virginia classes; Breach of
Express Warranty on behalf of California and Washington classes; violation of the Massachusetts
Consumer Protection Act on behalf of the Massachusetts class; negligence under Ohio law; and
strict product liability under Colorado law. See Docket No. 279 at 41–43. 1  The classes are defined
to include “all persons or entities who purchased or leased a Ford or a Lincoln vehicle in [the
applicable state] from Ford Motor Company or through a Ford Motor Company dealership before
August 9, 2013, which vehicle was equipped with a MyFord Touch or MyLincoln Touch in-car
communication and entertainment system.” Id. at 1.


1 The Court initially certified similar claims under California's Consumer Legal Remedies Act
and the consumer protection statutes of Ohio, Texas, and Virginia, but decertified them upon
reconsideration because Plaintiffs could not demonstrate a method to prove actual reliance
on a classwide basis. See Docket No. 301 at 8–9.
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Plaintiffs' various claims alleging fraud and fraudulent omission were not certified by the Court,
nor were express warranty claims under the laws of Iowa, Massachusetts, New Jersey, New York,
North Carolina, Ohio, and Virginia. Id. at 36–39, 43. *942  However, several of the non-class
claims remain in the case on an individual basis.


The following chart summarizes the class claims certified by state.


A. Summary of Factual Allegations


Plaintiffs and Class Members purchased vehicles from Ford that were equipped by MyFord Touch
(“MFT”), an “infotainment” system. The gravamen of Plaintiffs' allegations is that the MFT system
suffered from an underlying, systemic defect in its base software that caused numerous problems,
many of which are described in more detail below. In general, these involved failure of navigation
systems, failure of Bluetooth connectivity and hands-free systems, failure of the climate control
system, frequent freezes and lock-ups, the failure of the back-up camera including images that
froze in place, and so on. See TAC ¶ 7. When malfunctions occurred, certain vehicle features
allegedly became inoperable because MFT was the only way to utilize them. Further, Plaintiffs
allege that the malfunctions distract drivers and therefore cause unreasonable safety risks.
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MFT is powered by an operating system known as Ford SYNC, which is also the name given to
Ford's first generation MFT system. Vehicles with MFT cost more than those without it, though the
precise cost is disputed. Plaintiffs allege that Ford has not yet fixed the problem with MFT, though
Ford claims that one of its post-Class Period software updates in 2013 made MFT “first in class,”
and that other software updates issued during the Class Period improved MFT's functionality.
Ford's vehicles were covered by a limited express warranty, whose relevant portions are quoted
in the analysis below.


B. Summary of Expert Reports
Although not all of the expert reports are material to the instant motion, the Court summarizes
each expert's proffered testimony below.


1. Plaintiffs' Expert Dr. Arnold
Dr. Arnold is an economist with advanced degrees in business and who has taught economics;
he works at Compass *943  Lexecon applying economic models to project damages calculations.
Ford does not challenge Dr. Arnold's expertise, but contends his models in this case are not tied
to implied and express warranty damages and provide no reliable justification for his assumption
that the value of a defective MFT to consumers was $0.


Dr. Arnold used data produced by Ford to calculate the revenue Ford received for sales of the
MFT system with and without a navigation feature. See Edwards Decl., Ex. 56. He calculates
that consumers paid $625 for MFT without navigation and $1,364 for MFT with navigation. Dr.
Arnold then treats the full cost paid as equivalent to the economic loss suffered by each plaintiff
due to the defect; in other words, Dr. Arnold's damages calculation assumes that the MFT system
was valueless. Plaintiffs argue that this assumption is supported by other evidence they intend
to introduce at trial showing that none of the subsequent software upgrades released by Ford
resolved the defects at issue, and thus failed to restore any value to the MFT system. Dr. Arnold's
determination that the MFT system had zero value is premised on the notion that risk averse
consumers would not purchase the MFT with known and severe defects, especially as many affect
safety, thus rendering its value zero. However, that the value to some consumers is zero does
not necessarily imply that the MFT had no market value generally. Dr. Arnold did not attempt to
determine the percentage of consumers or Class Members who were in fact risk averse and for
whom the MFT system therefore had zero value versus those who might attribute value to it. At
best, he states that “most” consumers are risk averse, but he does not state that “all” are. Plaintiffs
argue that the basis for his assumption is economic literature he relies upon; thus, the credibility
of his assumption is a question of fact for the jury, which may discredit his testimony and make
downward adjustments to his damages estimate. The parties disagree about whether Dr. Arnold's
predicate assumptions are so unreliable or unsound as to require exclusion of his opinion entirely,
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or whether they may be presented to the jury to consider alongside other foundational evidence
and the jury may be allowed to determine what weight, if any, to give to Dr. Arnold's opinion.


2. Plaintiffs' Expert Mr. Boedeker
Mr. Boedeker is an economist with advanced degrees in statistics and economics, and 25 years
of experience applying economic, statistical, and financial models. Ford does not challenge Mr.
Boedeker's qualifications but rather whether his damages model is tied to implied and express
warranty damages, and whether his methodology is reliable.


Mr. Boedeker used a survey method called choice-based conjoint analysis to infer how consumers
valued the MFT system in four scenarios where they were exposed to varying levels of information
about the MFT defect, its safety implications, and Ford's knowledge of and failure to disclose
information about the defect. See Edwards Decl., Ex. 57. The analysis shows that the more
information consumers were provided about the defect, the less valuable the MFT system became
to them. Thus, while consumers originally valued MFT at $1,850, that value dropped by $729
when they were told to “[i]magine that your salesperson tells you at the point of purchase that the
MFT system has a glitch but that a fix for the glitches will be provided for free in the future when
ready,” id. ¶ 74; by $910 when they were presented with statements showing Ford's knowledge
of the defect and its severity; and by $839–$1,290 when they learned that the defect also caused
distractions raising safety concerns.


*944  Ford argues that Mr. Boedeker's model is not suitable for calculating express or implied
warranty damages because it does not estimate the cost of repair, it fails to account for the value of
subsequent software upgrades, and because the survey questions introduce an element of fraud into
respondents' valuations, an element irrelevant to breach of warranty claims. Ford also argues that
Mr. Boedeker's methodology is unreliable because his calculation of the change in MFT's value
focuses only on the demand side of the equation without considering the supply-side, because he
does not account for used car sales data, and because certain aspects of his methodology have not
been peer reviewed in economic literature.


3. Plaintiffs' Expert Dr. Rosenberg
Dr. Rosenberg provided a human factors analysis of the MyFord Touch system. See Berman Decl.,
Ex. 19. He analyzes MFT for its usability, safety, and stability. He performed driving studies
that focused on measuring subjective and objective measures of driver distraction resulting from
interactions with MFT. He concluded that there are issues with the design and implementation of
MFT including requiring undue time and attention, excessive task demand, overly complicated
mental models, and causing mistrust of the system, resulting in distraction to drivers and hence
a safety hazard. He also observes that because of the frustrations with the MFT systems, drivers
may fall back on performing tasks with other devices like smartphones that are not designed with
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the driving task in mind, therefore increasing the safety risks involved. Dr. Rosenberg evaluated
up to version 3.7 of the MFT system, including software upgrades issued after the end of the class
period in August 2013. Ford has not challenged Dr. Rosenberg.


4. Other Experts
The parties have retained other experts but they are not at issue on this motion, although there
are some references to their testimony or positions. Ford's additional experts include Dr. Taylor
(safety issues and analysis of accident data), Dr. Rauschenberger (usability/safety issues), and Dr.
Singer (economic analysis regarding damages). Plaintiffs have also retained a technical expert, Dr.
Smith, but the scope of his testimony and opinion is unclear because the report was not submitted.
These experts are not subject to challenges at this time.


II. LEGAL STANDARD


A party may move for summary judgment by arguing that the nonmoving party “fails to make a
showing sufficient to establish the existence of an element essential to that party's case, and on
which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 477 U.S. 317,
322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986); Fed. R. Civ. P. 56(a). When a party so moves, it
must identify the elements of the claims upon which the nonmoving party has failed to produce
sufficient evidence. Carmen v. S.F. Unified School Dist., 237 F.3d 1026, 1031 (9th Cir. 2001). The
nonmoving party then has the burden to present evidence demonstrating the existence of a genuine
dispute of material fact, which exists only when there is sufficient evidence to permit a reasonable
jury to find for the nonmoving party. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248–49,
252, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). At the summary judgment stage, evidence is viewed
in the light most favorable to the nonmoving party and all justifiable inferences are drawn in his
or her favor. Id. at 255, 106 S.Ct. 2505.


“Where the record taken as a whole could not lead a rational trier of fact to find for the non-
moving party, there is no *945  genuine issue for trial.” Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986). The nonmoving party,
however, may not rely on bare assertions. Anderson, 477 U.S. at 248, 106 S.Ct. 2505. Rather, it
must bring relevant evidence to the district court's attention in a clear manner, as the court is “not
required to comb the record to find some reason to deny a motion for summary judgment.” Carmen
v. San Francisco Unified School Dist., 237 F.3d 1026, 1029( 9th Cir. 2001); see also Keenan v.
Allan, 91 F.3d 1275, 1279 (9th Cir. 1996) (the court is not obligated to “scour the record in search
of a genuine issue of triable fact”).
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III. DISCUSSION


A. Implied Warranty of Merchantability
To state a claim for breach of the implied warranty of merchantability, a consumer must
demonstrate that a good sold by a merchant with respect to such goods is “fit for the ordinary
purposes for which such goods are used.” U.C.C. § 2–314(2). Additional requirements which
may apply on a state-by-state basis and which are relevant to Ford's motion are discussed below.
Here, Ford argues that Plaintiffs (1) cannot present evidence the vehicles were unmerchantable, (2)
cannot present evidence showing the defect manifested within one year; (3) may not as a matter of
law bring a claim under the Song–Beverly Act for used car purchasers; (4) and are precluded from
bringing claims to the extent that they used their vehicles for business or commercial purposes
because of Ford's disclaimer of implied warranty.


1. Unmerchantability
Ford argues that it is entitled to summary judgment because Plaintiffs do not present (a) evidence
that the transportation function of their vehicle was impaired; (b) evidence that the vehicles were
so unsafe as to be unmerchantable in light of their continued use of the vehicles; or (c) evidence
that MFT-equipped vehicles were involved in accidents at a greater rate than comparable vehicles.


a. Legal Standard
[1]  [2] Before reviewing the evidence, it is necessary to set forth the standard for
unmerchantability. “The implied warranty of merchantability does not impose a general
requirement that goods precisely fulfill the expectation of the buyer. Instead, it provides for
a minimum level of quality.” T & M Solar & Air Conditioning, Inc. v. Lennox Int'l Inc., 83
F.Supp.3d 855, 878 (N.D. Cal. 2015) (quotation omitted). To state a claim, “a plaintiff must allege a
fundamental defect that renders the product unfit for its ordinary purpose.” Id. (quotation omitted).


[3] The law is clear that to be fit for its ordinary purpose, a vehicle must be “in safe condition
and substantially free of defects.” Isip v. Mercedes–Benz USA, LLC, 155 Cal.App.4th 19, 27, 65
Cal.Rptr.3d 695 (2007). 2  Moreover, it must provide “reliable” *946  transportation. Brand v.
Hyundai Motor Am., 226 Cal.App.4th 1538, 1547, 173 Cal.Rptr.3d 454 (2014) (quotation omitted).
Thus, three factors related to vehicle merchantability are safety, reliability, and substantial freedom
from defects.


2 A number of cases cited by Ford do not involve vehicles and therefore are not illuminating
with respect to when a vehicle is unfit for its ordinary purpose. See, e.g., Stearns v. Select
Comfort Retail Corp., 2009 WL 1635931, at *8 (N.D. Cal. Jun. 5, 2009) (plaintiff alleging
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defect caused mold to grow in bed failed to demonstrate unmerchantability where mold
was not discovered for several years and no harm was alleged); Haglund v. Philip Morris,
Inc., 446 Mass. 741, 847 N.E.2d 315, 323 (2006) (in cigarette case, stating that “[w]hen the
consumer's knowing use of a product in a dangerous and defective condition is unreasonable,
the consumer's own conduct has become the proximate cause of his injuries, and he can
recover nothing from the seller”); Tietsworth v. Sears Roebuck & Co., 720 F.Supp.2d 1123,
1142 (N.D. Cal. 2010) (purchaser continued to use washing machine to clean clothes for full
duration of implied warranty period despite occasional error messages, but machine did not
fail until after warranty period).


[4] Contrary to Ford's suggestion, proof of a safety condition is not required to demonstrate
unmerchantability; it is merely one way to demonstrate unmerchantability. See Brand, 226
Cal.App.4th at 1538, n.2, 173 Cal.Rptr.3d 454 (holding that “vehicle safety is [not] the sole or
dispositive criterion in implied warranty cases, which may turn on other facts”). The Brand court
further explained that Isip, which concerns a defect related to a potential safety hazard, “provides
just one example of a breach of the implied warranty of merchantability, and does not purport
to establish the only manner in which a seller violates the warranty.” Id. 1547, 173 Cal.Rptr.3d
454. Reliability, operability, and substantial freedom from defects related thereto are independent
grounds for demonstrating unmerchantability.


[5] Moreover, courts reject the notion that a vehicle is fit for its ordinary purpose “merely because
[it] provides transportation from point A to point B[.]” Isip, 155 Cal.App.4th at 27, 65 Cal.Rptr.3d
695. A car's ability to provide transportation is a defense only in “the context of ... cases in which
no damage ha[s] been suffered” otherwise. Id. at 25, 65 Cal.Rptr.3d 695 (emphasis added). Ford
cites a number of cases where courts looked to continued use of the vehicle to conclude that it
was not unmerchantable, but those cases involved defects where a vehicle's operability was not
impaired until a particular part malfunctioned and required replacement. 3  They did not involve
situations where a defect's symptoms were persistent and could not be addressed through repair
or replacement of an isolated component. 4  Because no aspect of the vehicle's operability in such
cases was impaired before the *947  defective part failed, it could not be unmerchantable. In
contrast, courts have recognized that vehicles may be unmerchantable even if they can be used to
provide basic transportation when a defect presents symptoms in a persistent manner that can be
said to impair safety, reliability, or operability over an extended period of time. 5


3 See Troup v. Toyota Motor Corp., 545 Fed.Appx. 668, 669 (9th Cir. 2013) (affirming
dismissal where plaintiff alleged fuel tank required more frequent refills because plaintiffs
“failed to allege that their Prius was unfit for its intended purpose, as the alleged defect did
not compromise the vehicle's safety, render it inoperable, or drastically reduce its mileage”);
Suddreth v. Mercedes– Benz, LLC, 2011 WL 5240965, at *5 (D.N.J. Oct. 31, 2011) (defect
that caused balance shaft to require premature but post-warranty replacement did not breach
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warranty of merchantability because “Plaintiffs all admit that they were able to drive their
vehicles for several years without issue” (emphasis added) ); see also Sheris v. Nissan N.
Am., Inc., 2008 WL 2354908, at *5, 2008 U.S. Dist. LEXIS 43664, at *15–16 (D. N.J. Jun.
2, 2008) (premature break pad wear did not support claim for implied merchantability in
light of “the undisputed facts” that plaintiff could drive vehicle for 2 years and over 20,000
miles before break pad required replacement and had “failed to allege factually what made
his [vehicle] unmerchantable or unsafe for driving”); but see Keegan v. Am. Honda Motor
Co., 838 F.Supp.2d 929, 945–46 (C.D. Cal. 2012) (on motion to dismiss, plaintiff alleging
that rear suspension defect caused premature tire wear adequately pleaded claim for breach
of implied merchantability warranty).


4 Ford also cites In re Toyota Motor Corp. Hybrid Brake Mktg., Sales Practices & Prod. Liab.
Litig., 959 F.Supp.2d 1244, 1254 (C.D. Cal. 2013), aff'd sub nom. Kramer v. Toyota Motor
Corp., 668 Fed.Appx. 765 (9th Cir. 2016), to support its argument that continued usage is
relevant, but that case does not discuss unmerchantability at all. Rather, summary judgment
for the defendant was affirmed because of the plaintiff's failure to present evidence of a defect
in the first place—there was no evidence that the purported brake defect resulted in extended
and therefore unsafe stopping distances. Because there was no defect, there was no occasion
to consider whether the vehicle was fit for its ordinary purpose.


5 See, e.g., Isip, 155 Cal.App.4th at 27, 65 Cal.Rptr.3d 695 (unmerchantability demonstrated
where vehicle “smells, lunches, clanks, and emits smoke over an extended period of
time” (emphasis added) ); Borkman v. BMW of N. Am., LLC, 2017 WL 4082420, at *9,
*9 n.10 (C.D. Cal. Aug. 28, 2017) (plaintiff alleged defect causes “loss of power during
operation, engine overheating, and, potentially, engine failure” in addition to “check engine
alerts ... and a strong burning smell in the cabin of her vehicle”); see also Burdt v. Whirlpool
Corp., 2015 WL 4647929, at *6, 2015 U.S. Dist. LEXIS 102761, at *17 (N.D. Cal. Aug.
5, 2015) (distinguishing allegedly defective oven-rack which tipped over on only a single
occasion from vehicle defects which “consistently impair [the drivers'] entire use [of the
vehicle] over an extended period of time”); Brand, 226 Cal.App.4th at 1547–48, 173
Cal.Rptr.3d 454 (holding that “a reasonable jury could conclude that a vehicle sunroof that
opens and closes on its own creates a substantial safety hazard” due to, inter alia, sudden
distractions and “the element of surprise” (emphasis in original) ).


In sum, the law does not require Plaintiffs to introduce proof that the vehicles were not in fact used
to demonstrate unmerchantability. They can also demonstrate unmerchantability by introducing
evidence that their vehicles were affected by a persistent defect that so affected their safety,
reliability, or operability as to render them unfit.
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a. Application to Evidence


[6] Plaintiffs have introduced sufficient proof from which a reasonable jury could conclude that
the MFT defect caused, inter alia, persistent distractions; failed intermittently and unexpectedly
while performing key functions such as navigation assistance or rear-view cameras; and impaired
operability by undermining use of the rear-view cameras, climate control systems, and navigation
systems, often requiring drivers to pull-over to reboot the systems. 6  Plaintiffs have introduced
evidence *948  that these defects are prevalent in the class vehicles. Id. Irrespective of whether
these issues also pose safety concerns, they are adequate to support a claim for unmerchantability
because a jury could conclude that the symptoms were so persistent and prevalent that they
impaired the reliability or operability of the vehicles class-wide.


6 See, e.g., Watson Dep. (Berman Decl., Ex. 1) at 68:21–69:21 (volume may suddenly spike,
back- up camera may fail while reversing, and navigation system may suddenly instruct
driver to exit freeway at highway speeds); Thomas–Maskrey Dep. (Berman Decl., Ex.
2) at 15:12–16:17, 17:8- 19:16 (built-in navigation system times out frequently without
providing directions, screen blacks out intermittently, and rear-view cameras and sensors do
not function); Connell Dep. (Berman Decl., Ex. 3) at 18:17–19:13 (rearview camera non-
functional, navigation system lockup, among other problems); Creed Dep. (Berman Decl.,
Ex. 4) at 11:15–25, 102:8–104:21 (sound system would not shut off, navigation system
locked up or did not provide directions, sound system unexpectedly turned on, climate
control system blew cold air uncontrollably); Fink Dep. (Berman Decl., Ex. 5) at 11:22–12:4,
12:11–15:6 (navigation system instructs him to make illegal U–turns, may freeze for ten-
twenty minutes during journey, may arrive at incorrect destination, climate control system
does not function at times, entire MFT system may crash during travel); Matlin Dep. (Berman
Decl., Ex. 6) at 21:1–11, 108:19–25, 112:19–114:13, 124:10–125:16 (backup camera did not
always work, radio station presets often did not function, MFT system froze several times
per month, at least once a week); Sheerin Dep. (Ex. 7) at 8:8–9:11 (failures include system
crashes, backup camera completely fails, backup camera image may freeze while vehicle
is in motion, MFT may spontaneously reboot in the middle of navigation); Whalen Dep.
(Ex. 8) at 38:18–40:13, 69:1–70:8, 89:5–20 (climate control interface does not function,
voice commands do not work, navigation unreliable, back-up camera froze, MFT system
froze a lot, he is distracted and feels unsafe when MFT stops working); Kirchoff Dep.
(Ex. 9) at 10:15–11:3 (backup camera did not function properly, navigation screen did not
update properly or updated slowly, MFT system crashes or provides frequent distracting text
message alerts); Miskell Dep. (Ex. 10) at 9:13–10:7, 56:3–22 (MFT system froze, sometimes
rebooting three times a day).
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[7] Ford argues that Plaintiffs cannot demonstrate that the MFT defect created safety issues so
serious as to render the vehicles unmerchantable because they have not shown that the MFT-defect
causes more accidents than other vehicles nor presented evidence of an accident caused by MFT.
Plaintiffs are not required to introduce proof of an accident caused by the defect to demonstrate
the vehicle was unmerchantable. See, e.g., Brand, 226 Cal.App.4th at 1547, 173 Cal.Rptr.3d
454 (focusing on whether sun-roof defect could create a “dangerous distraction,” not whether
accident actually occurs); Borkman, 2017 WL 4082420, at *9 (defect could create “hazardous
conditions, including loss of power during operation, engine overheating, and potentially, engine
failure” (emphasis added) ). Rather, it is sufficient to show that the defect creates “hazardous
conditions,” Borkman, 2017 WL 4082420, at *9, or “dangerous distraction[s],” Brand, 226
Cal.App.4th at 1547, 173 Cal.Rptr.3d 454.


Many of the safety issues alleged with respect to MFT are not as graphic as in other cases. See,
e.g., Isip, 155 Cal.App.4th at 27, 65 Cal.Rptr.3d 695 (smoke, smells, engine failure); Borkman,
2017 WL 4082420, at *9 (burning smells in cabin, engine overheating). Moreover, Plaintiffs do not
suggest that the MFT defects impair the mechanical functionality of the vehicles. 7  Nevertheless, a
reasonable juror could conclude, for instance, that a rear-view camera whose image spontaneously
freezes without warning while a car is moving in reverse, and thus misleads a driver about what
is or is not behind the vehicle, may present a hazardous or dangerous condition. See supra, n. 6.


7 See Edwards Decl., Ex. 4 (Smith Depo.) at 367:13–369:21 (Plaintiffs' technical expert
conceding that MFT is not known to affect steering, throttle control, braking, vehicle stability
control, or mirrors).


Additionally, Plaintiffs have testified that problems like their navigation systems failing in the
middle of a trip or providing insufficient time before instructing the driver to exit or turn, the non-
responsiveness of the climate control system, and their inability to properly operate the Bluetooth
or hands-free features of MFT cause unexpected distractions while they are driving. See supra, n.
6. This is bolstered by Plaintiffs' expert on user interfaces, Dr. Rosenberg, who claims that various
design issues and usability problems with MFT result in greater distractions than necessary to
drivers. These are further examples of evidence that a jury could rely on to determine the defect
caused a safety issue implicating merchantability.


Although many of the distraction-based evidence implicates safety issues that are less tangible
than defect cases involving engine fires or shutdowns, Ford has not identified case-law which
precludes, as a matter of law, a claim for unmerchantability. Moreover, Plaintiffs have presented
sufficient evidence from which a jury could reasonably conclude that the extent of the distractions,
in addition to other problems associated with the defect, rendered the vehicles so unsafe as to be
unmerchantable. Though Ford cites evidence like customer satisfaction surveys supporting the
notion that many customers provided positive feedback about MFT, see Edwards Decl., Ex. 40 at
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31–32 (in 2012, most consumers report being “mostly satisfied” *949  with most MFT features),
Ex. 41 at 27 & 31 (in 2012, most would “probably” or “definitely” recommend MFT), Ex. 42
at 32, 35 and 43 (similar results in 2013), and an expert analysis purporting to show that crash
and injury rates of MFT-equipped vehicles were lower than those of vehicles without MFT, see
Edwards Decl., Ex. 44 at ¶¶ 29–30, 33–34, that evidence is for the trier of fact to consider and
weigh against Plaintiffs' competing evidence. See Docket No. 97 (Order re: Motion to Dismiss) at
48 (“[I]t is a question of fact for the jury as to whether the problems with MFT posed enough of a
safety risk that the cars at issue could not be said to provide safe, reliable transportation.”).


Accordingly, the Court DENIES Ford's motion for summary judgment on the basis that Plaintiffs
cannot prove the vehicles were unmerchantable.


2. Manifestation Within One Year Under Song–Beverly
Ford argues that the California Plaintiffs have not demonstrated that their vehicles' MFT system
“caused an accident or otherwise caused his or her vehicle to be inoperable” during the one-year
statute of limitations for an implied warranty claim under the Song–Beverly Act. Mot. at 8.


[8] Under the Song–Beverly Act, a plaintiff must show their vehicle was unmerchantable within
one year of purchase. See Cal. Civ. Code § 1791.1(c). However, this requirement does not mean
“that the purchaser [must] discover and report to the seller a latent defect within that time period.”
Daniel v. Ford Motor Co., 806 F.3d 1217, 1222–23 (9th Cir. 2015) (quoting Mexia v. Rinker Boat
Co., 174 Cal.App.4th 1297, 1309, 95 Cal.Rptr.3d 285 (2009) ) (emphasis in reproduction). Rather,
there is a “distinction between unmerchantability caused by a latent defect and the subsequent
discovery of the defect; the fact that the alleged defect resulted in destructive [harm to the product]
two years after the sale ... does not necessarily mean that the defect did not exist at the time of
sale,” the critical question under the Act. Mexia, 174 Cal.App.4th at 1308, 95 Cal.Rptr.3d 285.
In other words, the defect itself renders a vehicle unmerchantable at the time of sale, even if the
consequences of the defect do not manifest until a later time.


[9] The evidence shows the defect did manifest persistently from the time of purchase onwards;
indeed, Plaintiffs allege that the defect was inherent to the MFT software system, which was
included in all vehicles as of purchase. 8  Plaintiffs need not show that an accident occurred or that
the vehicle became absolutely inoperable within one year. Rather, as discussed above, Plaintiffs
need only to demonstrate that a persistent defect affecting safety, reliability, or operability either
manifested within one year or arose due to a latent defect; they have done so here. Accordingly,
the Court DENIES Ford's motion for summary judgment on this basis.


8 See, e.g., Maskrey Dep. (Berman Decl., Ex. 2) at 18:8–19:9 (testifying he encountered
problems with navigation system “[r]ight away” after purchase”); Connell Dep. (Berman
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Decl., Ex. 3) at 254:16–24 (discussing service sought for MFT-related issues in January
2011, just a few months after purchasing vehicle); Matlin Dep. (Berman Decl., Ex. 6) at
21:1–4 (testifying he “had a really bad experience with MyFord Touch throughout my entire
lease”); Whalen Dep. (Berman Decl., Ex. 8) at 69–70, 89 (discussing MFT problems within
months of purchase).


3. Song–Beverly and Used Car Purchasers
Ford argues that used car purchasers do not have a claim under the Song–Beverly Act because the
statute extends only to “consumer goods,” which are defined as referring to “any new product or
part.” Cal. Civ. Code § 1791(a) (emphasis added).


*950  [10] In opposition, Plaintiffs argue that the statute permits used car purchasers to sue for
the breach of implied warranty of merchantability because it also provides that, “[n]otwithstanding
the provisions ... defining consumer goods to mean ‘new’ goods, the obligation of a distributor
or retail seller of used consumer goods in a sale in which an express warranty is given shall be
the same as that imposed on manufacturers under this chapter.” Cal. Civ. Code § 1795.5. Such an
express warranty was given here, so § 1795.5 would apply to used vehicles where its conditions
are met. The provision, however, does not create additional obligations on a manufacturer vis-
à-vis used car purchasers; rather, it simply states that the retailer or distributor is also subject
to whatever obligations already apply to the manufacturer. See Johnson v. Nissan N. Am., Inc.,
272 F.Supp.3d 1168, 1178–79 (N.D. Cal. 2017) (holding that used car purchaser may only pursue
implied warranty claims against a “distributor” or “retailer” under § 1795.5(c) ). 9


9 Plaintiffs also cite cases that state that privity of contract between a consumer and
manufacturer is not required to state a claim for breach of the implied warranty of
merchantability under the Song–Beverly Act, but they are inapposite because the question
here is what constitutes a “consumer good” under the Act, not whether privity is required. See
In re MyFord Touch Consumer Litig., 46 F.Supp.3d 936, 982–83 (N.D. Cal. 2014) (“For the
implied warranty claim under the Song–Beverly Act, there is no privity requirement.”); Sater
v. Chrysler Grp. LLC, 2015 WL 736273, at *8 (C.D. Cal. Feb. 20, 2015) (“The SBA does not
require privity to assert an implied warranty claim (either for merchantability or fitness).”).
Additionally, Mui Ho v. Toyota Motor Corp., 931 F.Supp.2d 987, 993 (N.D. Cal. 2013), is
inapposite because it does not consider whether used vehicles are “consumer goods” for
purposes of the statute; rather, it dismissed the implied warranty claim for failure to plead that
the vehicle was purchased during the implied warranty period. See Johnson, 272 F.Supp.3d
at 1179 (explaining that Mui Ho “did not recognize a claim against the manufacturer for used
goods because it did not reach the question”).


Plaintiffs assert that Ford is liable as a “distributor” or “retailer” of used vehicles, but they do
not cite evidence to support that representation (nor is evidence cited of an agency relationship
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between the dealers and Ford). Cf. Herrera v. Volkswagen Grp. of Am., Inc., 2016 WL 10000085,
at *5 (C.D. Cal. Sep. 9, 2016) (dismissing implied warranty of merchantability claims for used
car purchasers on the basis that plaintiffs had not alleged defendant was a distributor or retailer).
At the hearing, Plaintiffs conceded that they have no evidence of an agency relationship between
Ford and its authorized dealerships with respect to used car sales.


Because Plaintiffs have no evidence sufficient to create a genuine, triable issue of material fact
with respect to whether Ford was a retailer or distributor of used vehicles, the Court GRANTS
summary judgment in Ford's favor on the California Class's implied warranty claims under the
Song–Beverly Act with respect to class members who purchased used vehicles. 10


10 The Court need not address persons who purchased used vehicles from an entity other than
a Ford authorized dealership because they are not included in the class definition.


4. Vehicles Used for Business Purposes
Ford argues that its express warranty disclaims the implied warranty of merchantability for vehicles
used for business purposes, and summary judgment should therefore be granted in its favor against
each of the six certified implied warranty classes (California, Massachusetts, New Jersey, North
Carolina, Ohio, and Virginia).


*951  [11] In opposition, Plaintiffs argue that the disclaimer is not sufficiently conspicuous and
therefore invalid, citing the California Commercial Code. 11  The Code permits disclaimers of the
implied warranty of merchantability so long as they are “conspicuous,” defined as “so written,
displayed, or presented that a reasonable person against whom it is to operate ought to have noticed
it.” Cal. Com. Code § 1201(10); see also Cal. Com. Code § 2316(2). The statute further provides:


Whether a term is “conspicuous” or not is a decision for the court. Conspicuous terms include
both of the following:


(A) A heading in capitals equal to or greater in size than the surrounding text, or in contrasting
type, font, or color to the surrounding text of the same or lesser size.


(B) Language in the body of a record or display in larger type than the surrounding text, or
in contrasting type, font, or color to the surrounding text of the same size, or set off from
the surrounding text of the same size by symbols or other marks that call attention to the
language.


Id. (emphasis added). The conspicuousness requirement serves to “protect the buyer from the
situation where the salesman's ‘pitch,’ advertising brochures, or large print in the contract,
giveth, and the disclaimer clause—in fine print—taketh away.” Dorman v. Int'l Harvester Co.,
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46 Cal.App.3d 11, 18, 120 Cal.Rptr. 516 (Cal. Ct. App. 1975). The court must “review the
conspicuousness of the disclaimer in the context of the entire contract, and in light of the
sophistication of the parties.” Medimatch, Inc. v. Lucent Techs., Inc., 120 F.Supp.2d 842, 860 (N.D.
Cal. 2000) (citation omitted). The court's analysis “is not simply a matter of measuring the type
size or looking at the placement of the disclaimer within the contract,” but rather, “[a] reviewing
court must ascertain that a reasonable person in the buyer's position would not have been surprised
to find the warranty disclaimer in the contract.” Sierra Diesel Injection Serv., Inc. v. Burroughs
Corp., Inc., 890 F.2d 108 (9th Cir. 1989).


11 The parties do not appear to dispute that the same conspicuousness requirement applies in
each of the certified states. See Ford's Mot. at 9, n.9; see also Cal. Com. Code § 2316(2);
Mass. Gen. Laws ch. 106, § 2–316; N.J. Stat. Ann. § 12A 2–316; N.C. Gen. Stat. § 25–2–
316(2); Ohio Rev. Code § 1302.29(B); Va. Code Ann. § 8.2–316(2). Thus, the same analysis
with respect to California applies to all six classes.


The relevant portions of Ford's disclaimer appear on pages 5, 6, and 7 of the 2013 Limited
Warranty, near the middle of a 3–page section titled, in all-caps and bold text, “Limitations and
Disclaimers.” It is re-produced below with a highlight of the sentence that disclaims the implied
warranty for vehicles used for business purposes.


*952


See Edwards Decl., Ex. 47 at 5–7 (Docket No. 343–4).
[12] Ford relies primarily on two cases to show that its disclaimer is conspicuous, but they are
different in important respects because, in those cases, the heading clearly indicated that it involved
a disclaimer of warranty, and the portions disclaiming the implied warranty of merchantability
were distinguishable from the surrounding text. See Hammond Enters. Inc. v. ZPS Am. LLC, 2013
WL 5814505, at *3–4 (N.D. Cal. Oct. 29, 2013) (disclaimer sufficiently conspicuous even though
entire term sheet was in small typeface because paragraph 13 contained a bold-face, all-capitals
heading stating “Warranty: Disclaimer of Implied Warranties,” followed by a subheading in all
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capitals explaining that all implied warranties were disclaimed); In re Google Phone Litig., 2012
WL 3155571, at *8 (N.D. Cal. Aug. 2, 2012) (disclaimer sufficient where boldfaced heading larger
than surrounding text read “Warranties; Disclaimer of Warranties,” and text of disclaimer was in
all-caps while surrounding text was not, and stated that “GOOGLE EXPRESSLY DISCLAIMS
ALL WARRANTIES ... WHETHER EXPRESS OR IMPLIED ... INCLUDING ANY IMPLIED
WARRANTIES OF MERCHANTABILITY”). 12


12 Ford also cites a number of other cases under the laws of other states in a footnote. See Mot.
at 9, n.9. Two cases cited by Ford actually found that the disclaimer was not conspicuous
in circumstances similar to this case. See Wayne Mem'l Hosp., Inc. v. Elec. Data Sys. Corp.,
1990 WL 606686, at *5 (E.D.N.C. Apr. 10, 1990) (holding that a disclaimer “in the same
type, color, and size as the rest of the Agreement” was not conspicuous, even though it was
in a separately numbered paragraph with line spaces and an underlined heading titled “No
Other Representation or Warranty,” but enforcing it because the commercial customer had
actual knowledge of the disclaimer); Hoffman v. Daimler Trucks N. Am., LLC, 940 F.Supp.2d
347, 355 (W.D. Va. 2013) (disclaimer not conspicuous when located in the middle of back-
page in all-caps because heading was in the same font type and size as for other paragraphs
and two other paragraphs were also in capital letters and text was not set off from other
paragraphs in any distinctive way).
The others are distinguishable for the same reason as Hoffman and In re Google Phone Litig.
See Bos. Helicopter Charter, Inc. v. Agusta Aviation Corp., 767 F.Supp. 363, 376 (D. Mass.
1991) (disclaimer conspicuous where stated in all caps, unlike surrounding text, that “THIS
WARRANTY IS GIVEN EXPRESSLY AND IN PLACE OF ALL OTHER EXPRESS OR
IMPLIED WARRANTIES, INCLUDING MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE ...”); In re Caterpillar, Inc., C13 & C15 Engine Prod. Liab.
Litig., 2015 WL 4591236, at *28 (D.N.J. July 29, 2015) (disclaimer stated in all-caps,
unlike surrounding text, that “THIS WARRANTY IS EXPRESSLY IN LIEU OF ANY
OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING ANY WARRANTY
OF MERCHANTABILITY ...”); Nat'l Mulch & Seed, Inc. v. Rexius Forest By–Prod.
Inc., 2007 WL 894833, at *26–27 (S.D. Ohio Mar. 22, 2007) (disclaimer conspicuous
where immediately below signature line it stated in all caps that “THIS AGREEMENT IS
SUBJECT TO ALL TERMS AND CONDITIONS ON THE REVERSE SIDE INCLUDING
THOSE WHICH LIMIT WARRANTIES,” and on the reverse side stated in all capital
letters “THERE ARE NO ... WARRANTIES, EXPRESS OR IMPLIED ... INCLUDING OF
MERCHANTABILITY ....”).


*953  In contrast, here, the heading only states “Limitations and Disclaimers,” and the disclaimer
of the implied warranty of merchantability does not appear until the middle of 3 pages that
mostly discuss the terms of the express warranty. The sentence including the disclaimer of implied
warranty does not appear until the bottom of the second page and is not distinguished from the
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surrounding text. To be conspicuous, the disclaimer of implied warranty should have been in a
larger font size, in all caps, in bold, or set-off in some way from the surrounding text (much like
the “NOTE:” that appears on page 3 of this section).


Thus, these circumstances are more similar to Sierra Diesel, where the Ninth Circuit held
that a disclaimer was not conspicuous even though the front of a software agreement stated
in large capital bold letters that “THE TERMS AND CONDITIONS, INCLUDING THE
WARRANTY AND LIMITATION OF LIABILITY, ON THE REVERSE SIDE ARE PART OF
THE AGREEMENT,” but the back-side contained 14 separately numbered and titled sections and
the ninth section containing the disclaimer was titled “WARRANTY,” in all caps but not bolded.
Sierra Diesel, 890 F.2d at 114. On those facts, the Ninth Circuit held that a reasonable person
would not have noticed the warranty disclaimers on the back of the contract.


Ford has not cited any case approving a disclaimer similar to the one in its limited warranty, and the
warranty does not appear to meet the requirements for conspicuousness. Accordingly, the Court
DENIES Ford's motion for summary judgment with respect to class members who used their
vehicles for business or commercial purposes. 13


13 Some case-law suggests that, insofar as sophisticated business entities are concerned, a
disclaimer may be enforceable even if it is inconspicuous. See, e.g., Wayne, 1990 WL
606686, at *6 (holding that “if the plaintiffs have actual knowledge of the disclaimer, they are
experienced businessmen, and have legal as well as technical consultants, then the purpose
of the conspicuousness requirement is met” even if the disclaimer was not conspicuous).
Here, the class includes both private individuals and business entities. However, Ford has
not specifically argued for summary judgment with respect to business entity class members,
and the parties have not briefed or addressed that issue. In any case, Ford here interprets its
disclaimer quite broadly to apply even to private individuals who use a car for “business
or commercial purposes,” including, in Ford's view, claiming mileage for tax purposes.
Given that Ford's broad interpretation would apply equally to both ordinary consumers
with incidental business-related uses and sophisticated business entities, the Court finds the
conspicuousness requirement has not been satisfied and denies summary judgment.


B. Tort Claims
The Court has also certified a class tort claim under Colorado strict product liability law and under
Ohio negligence law. Ford argues that (1) the economic loss doctrine bars Plaintiffs' strict product
liability claim under Colorado law; (2) Plaintiffs cannot demonstrate that the vehicles created an
unreasonable safety risk under Colorado law; and (3) Plaintiffs cannot show that Ford breached
its duty to design a safe vehicle under Ohio negligence law. The Court addresses each argument
below.
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*954  1. Colorado Law and Economic Loss Doctrine
Ford argues that the economic loss doctrine bars the Colorado Plaintiffs' strict liability claim,
an argument this Court previously rejected in connection with Ford's earlier motion to dismiss.
See In re MyFord Touch Consumer Litig., 46 F.Supp.3d 936, 962–63 (N.D. Cal. 2014). The
parties' disagreement arises from an apparent conflict between two decisions of the Colorado
Supreme Court. In 1975, the Colorado Supreme Court held that in non-commercial, non-business
transactions, a consumer may bring a claim under strict products liability in tort to recover
damages, even when the defect harms only the product's own economic value. See Hiigel v.
General Motors Corp., 190 Colo. 57, 544 P.2d 983, 989 (1975). Twenty-five years later, in 2000,
the Colorado Supreme Court re-visited the question in Town of Alma v. AZCO Constr. Inc., 10 P.3d
1256, 1264 (Colo. 2000), engaging in a thorough discussion about the economic loss doctrine and
its role in maintaining a boundary between tort and contract law. After a lengthy analysis of the
history of the economic loss rule nationwide, the court concluded, “[w]e hold that a party suffering
only economic loss from the breach of an express or implied contractual duty may not assert a
tort claim for such a breach absent an independent duty of care under tort law.” Id. Though Town
of Alma did not expressly overrule Hiigel, it cited the case in its historiography of the economic
loss rule. Id. at 1260.


This Court previously interpreted Town of Alma narrowly, stating that it “did not overrule Hiigel,”
that it “addressed the issue of whether the [economic loss] rule barred the plaintiff's claim for
negligence, not strict liability,” and emphasized that it applies when no “independent duty” arises
under tort law. See In re MyFord Touch, 46 F.Supp.3d at 963, 963 n.8. Since then, however,
the Colorado Supreme Court has described Town of Alma as “adopting the economic loss rule,
which provides that a party who suffers only economic harm may recover damages for that harm
based only upon a contractual claim and not on a tort theory, such as negligence or strict liability,
in order to ‘maintain the boundary between tort law and contract law.’ ” Forest City Stapleton
Inc. v. Rogers, 393 P.3d 487, 491 (Colo. 2017) (emphasis added). This description appears in a
parenthetical describing Town of Alma and is not central to Forest City's holding that implied
warranty claims may be brought only if privity of contract is shown, except in the consumer goods
context. Arguably, it is dicta. However, coming from Colorado's highest court, the language—
contradicting this Court's earlier interpretation that Town of Alma was limited to negligence claims
—is a sufficient reason to re-consider the issue despite Plaintiffs' objections under the law of the
case. See Hurst v. Prudential Securities, Inc., 923 F.Supp. 150, 153 (N.D. Cal. 1995) (court has
discretion to reopen a previously resolved question when, inter alia, “an intervening charge in the
law has occurred” or “other changed circumstances exist”).


[13] With the benefit of the Colorado Supreme Court's clarification in Forest City, the Court
concludes that Town of Alma is not limited to negligence claims. Rather, in Town of Alma, the
Supreme Court adopted the economic loss rule in relation to all tort claims. See Town of Alma, 10
P.3d at 1264 (“We hold that a party suffering only economic loss from the breach of an express or
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implied contractual duty may not assert a tort claim for such a breach absent an independent duty
of care under tort law.”). Notwithstanding the fact that Town of Alma does not expressly overrule
Hiigel, it extends the economic loss rule to tort claims in *955  strict liability, as the Colorado
Supreme Court later stated in Forest City.


Plaintiffs urge the Court not to read Forest City's parenthetical reference to have overturned
“decades” of law under Hiigel, but it is Town of Alma—not the parenthetical remark in Forest
City—that appears to have changed the law. Hiigel did not stand without ambiguity for decades.
In Town of Alma, the Colorado Supreme Court began by discussing the origins of the economic
loss rule, including its adoption by the California Supreme Court in 1965. See Town of Alma, 10
P.3d at 1259–61. The court then explained that, in Hiigel, “[a]lthough not reaching as far as the
[California Supreme Court], we endorsed the principles underlying the economic loss rule when
we declined to extend ... [the] strict liability doctrine to allow it to be used as a vehicle to recover
commercial or business losses.” Id. at 1261. Consumers could still pursue strict product liability
claims premised solely on economic loss. The court then discussed the gradual adoption of the
broader economic loss rule by courts around the country and by Colorado's appellate courts. Id.
at 1261–62. After that overview and a discussion of the rationale underlying the economic loss
rule, id. at 1262–63, the court stated unequivocally, “we now expressly adopt the economic loss
rule” and “[w]e hold that a party suffering only economic loss from the breach of an express or
implied contractual duty may not assert a tort claim for such a breach absent an independent duty
of care under tort law.” Id. at 1264. As this Court noted in its earlier ruling, see 46 F.Supp.3d at
963, Town of Alma had to be construed narrowly to save Hiigel. 14  That interpretation is no longer
viable after Forest City.


14 Plaintiffs cite two cases to argue that Hiigel is good law, but they are distinguishable because
they both involved a product defect which also caused damage to other property, and
therefore could have proceeded even if the economic loss rule applied. See U.S. Aviation
Underwriters, Inc. v. Pilatus Bus. Aircraft, Ltd., 358 F.Supp.2d 1021, 1025–27 (D. Colo.
2005) (holding that loss of aircraft in crash due to defective engine was “more than damage
to the warrantied ‘product’ or products [itself]”); Loughridge v. Goodyear Tire and Rubber
Co., 192 F.Supp.2d 1175, 1184 (D. Colo. 2002) (though holding that strict products liability
law imposes an independent duty from contract law and relying on Hiigel, holding that even
if that were not the case, “Plaintiffs alleged physical harm to property other than the product
itself”).


Thus, the economic loss rule applies to strict product liability claims in Colorado. Plaintiffs' claim
may only proceed if premised on breach of an “independent duty of care under tort law.” Town of
Alma, 10 P.3d at 1264. The Tenth Circuit has recently explained:
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Under Colorado law, for a duty to be ‘independent’ of a contract, and thus
actionable in tort notwithstanding the economic-loss rule, two conditions must
be met. First, the duty must arise from a source other than the relevant contract.
Second, the duty must not be a duty also imposed by the contract. That is, even
if the duty would be imposed in the absence of a contract, it is not independent
of a contract that memorializes it.


Haynes Trane Serv. Agency, Inc. v. Am. Standard, Inc., 573 F.3d 947, 962 (10th Cir. 2009)
(citations, quotations, and alterations omitted) (emphasis added). Thus, it is not sufficient simply
that strict products liability creates a duty independent of the contract if the contract memorializes
or imposes the same duty. See, e.g., In re Porsche Cars N. Am., Inc., 880 F.Supp.2d 801, 837
(S.D. Ohio 2012) (interpreting Town of Alma as setting forth a standard inconsistent with Hiigel
and holding that “[w]hen a product sustains damage that *956  would have been covered under
its warranty, but the damage occurs outside of the warranty period, the damages could have been
addressed in contract and are exactly the kind of damages that the economic loss rule developed
to address”).


Here, to the extent that Plaintiffs allege the defective design gave rise to an unreasonable safety
hazard (rather than non-safety defective performance), there is some ambiguity whether such
claims arise from an independent tort duty and therefore are not precluded by the economic
loss rule. See Scott v. Honeywell Int'l Inc., 2015 WL 1517527, at *11, 2015 U.S. Dist. LEXIS
42194, at *34–36 (D. Colo. Mar. 30, 2015) (holding that plaintiffs' strict liability claims had to
be dismissed under Colorado's economic loss rule because, inter alia, plaintiff failed to allege
his defective “humidifiers created any unreasonable risk of injury”). Most courts still apply the
economic loss rule in such circumstances, however, and that appears to be the direction Colorado
has taken after Town of Alma and Forest City. 15  In any case, even if strict liability gives rise to
an independent duty protecting against safety hazards in design, given the terms of Ford's express
warranty, that duty also arises under Ford's broader express warranty protections against any
design defects. Under Haynes, Ford's express warranty effectively memorializes the strict liability
duty and therefore the economic loss rule precludes the claim for breach of that duty. The Court
GRANTS Ford's motion for summary judgment on the Colorado strict product liability claim. 16


15 See also Restatement (Third) of Torts: Prod. Liab. § 21 (1998) (“A somewhat more difficult
question is presented when the defect in the product renders it unreasonably dangerous, but
the product does not cause harm to persons or property. In these situations the danger either
(1) never eventuates in harm because the product defect is discovered before it causes harm,
or (2) eventuates in harm to the product itself but not in harm to persons or other property.
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A plausible argument can be made that products that are dangerous, rather than merely
ineffectual, should be governed by the rules governing products liability law. However, a
majority of courts have concluded that the remedies provided under the Uniform Commercial
Code—repair and replacement costs and, in appropriate circumstances, consequential
economic loss—are sufficient. Thus, the rules of this Restatement do not apply in such
situations.”).


16 Because the Court grants summary judgment on these grounds, it need not reach Ford's
alternative argument that Plaintiffs have not introduced evidence of an unreasonable risk of
harm under Colorado law.


2. Ohio Negligence Claims
[14]  [15] Plaintiffs bring a class claim for negligence based on Ohio law. TAC ¶ 640 (alleging
Ford breached its “duty to design and manufacture [vehicles that] worked reasonably well and
presented no significant risks to the safe operation of the vehicles”). Under Ohio law, “to establish
actionable negligence, one seeking recovery must show the existence of a duty, the breach of the
duty, and injury resulting proximately therefrom.” Strother v. Hutchinson, 67 Ohio St.2d 282, 423
N.E.2d 467, 469–70 (1981). Moreover, manufacturers have a duty “to design a product that is
reasonably safe for its intended use, and for other uses which are foreseeably probable.” Jones v.
White Motor Corp., 61 Ohio App.2d 162, 401 N.E.2d 223, 229 (1978) (quotation omitted). No
cases have been cited to support the notion that Ford had a duty to design vehicles that “worked
reasonably well,” TAC ¶ 640, so it appears this claim may proceed only to the extent Plaintiffs
present evidence of a breach of duty to design a vehicle that is reasonably safe.


[16] Ford argues Plaintiffs have failed to present evidence of an unreasonable *957  safety risk,
especially in light of the fact that Ohio Plaintiff Miskell never collided his vehicle despite driving
it extensively and continuously for several years. Thus, according to Ford, Plaintiffs' sole “harm”
is allegedly the potential risk of future accidents, which is not actionable in and of itself. See Hoffer
v. Cooper Wiring Devices, Inc., 2007 WL 1725317 (N.D. Ohio June 13, 2007). Plaintiffs respond
that they are not seeking damages caused by car accidents—present or future—but rather only for
the decreased value of their vehicles consistent with the Court's certification order. 17  As Hoffer—
the case cited by Ford—itself recognizes, plaintiffs may recover for economic loss “connected to
alleged damage to or decreased value of a defective product.” 2007 WL 1725317 at *8.


17 See Docket No. 279 at 27 (“Where Plaintiffs seek actual or economic damages, these claims
will be certified to the extent Plaintiffs seek to recover lost value” but not “to the extent they
seek incidental or consequential damages”).


Thus, the Ohio Plaintiffs' negligence claim appears to rise or fall with whether Plaintiffs have
shown that Ford breached its duty to design a reasonably safe product, and whether they can show
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a loss of value of the vehicles proximately caused by that breach of duty. As explained earlier,
Plaintiffs have presented sufficient evidence for a jury to conclude that the defect presents an
unreasonable safety risk. Further, as discussed below, they present evidence that the MFT lost
value due to the various problems associated with it.


[17] However, in their briefing Plaintiffs have not squarely addressed causation, i.e., whether the
lost value can be attributed to the breach of the duty to design a safe product rather than a good
product. If the economic harm was simply the result of MFT not living up to consumer expectations
(rather than the result of its safety defects), then their economic loss would not be proximately
caused by breach of the duty underpinning their negligence claim. Nevertheless, though Plaintiffs
do not cite to it in this portion of their briefing, as explained in the section below regarding the
experts, it appears that one of Mr. Boedeker's studies predicts the loss of economic value when the
defect is linked to safety concerns (see Result 4 in Mr. Boedeker's study, infra). This model may
constitute a basis for calculating proximate damages with respect to the Ohio negligence claims,
for the reasons explained below.


The Court thus DENIES Ford's motion for summary judgment on the Ohio negligence claim.


C. Express Warranty Claims and Repair Attempts
[18]  [19]  [20] Ford argues that the California and Washington class claims for breach of express
warranty based on failure of its essential purpose must fail because Plaintiffs cannot demonstrate
that class members attempted at least two repair attempts. “A manufacturer's liability for breach
of an express warranty derives from, and is measured by, the terms of that warranty.” Cipollone
v. Liggett Grp., Inc., 505 U.S. 504, 525, 112 S.Ct. 2608, 120 L.Ed.2d 407 (1992). A repair or
replace remedy “fails of its essential purpose when a warrantor fails to successfully repair defects
within a reasonable time.” Oddo v. Arcoaire Air Conditioning and Heating, Case No. 15-cv-01985-
CAS(Ex), 2017 WL 372975, at *12 (Jan. 24, 2017). “[B]efore the exclusive repair and replace
remedy is considered to have failed of its essential purpose, the seller must be given an opportunity
to repair and replace the product.” In re MyFord Touch Consumer Litig., 46 F.Supp.3d 936, 970
(N.D. Cal. 2014) (quotation and citation omitted, emphasis in original). Ford makes a similar
argument *958  with respect to Plaintiffs Kirchoff and Mitchell's individual breach of express
warranty claims. The Court addresses each separately.


1. Class Claims
In its class certification order, the Court explained that “[t]o recover for breach of express warranty,
a plaintiff must have brought his or her vehicle in for repair twice, and Ford must have been
unable to repair it.” See Docket No. 279 at 42. The Court reasoned that such information should
be reflected in Ford's records, and,
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[i]f Ford has no record that a particular consumer took his or [her] vehicle in
for repair twice, then the fact finder can presume that the consumer did not
do so. A consumer may rebut that presumption by producing proof that he
or she took the vehicle in for two repairs, from his or her own records. As
the consumer has the burden of proof, if he/she is not able to produce such
proof, then he or she will not recover. The inquiry will turn on records and is
relatively simple. It does not defeat predominance.


Id.


Ford's expert, Dr. Taylor, analyzed Ford's business records with respect to Subject Vehicles in
twelve states (before the Court certified only two states) and concluded that 77.1% of proposed
class members did not obtain any MFT repairs, and 17.3% obtained only one. See Edwards Decl.,
Ex. 44 at 31, Fig. 14. Thus, 94.4% of the then-proposed class members did not meet the two-
repair threshold, and only 1.5% obtained three or more MFT warranty repairs. Id. Neither party has
introduced evidence focusing on repair attempts by class members in the certified states, California
and Washington.


Plaintiffs raise two main arguments in rebuttal.


[21] First, Plaintiffs argue that Ford's “repair and replace remedy” under the warranty does not
apply to design defects, so they were not required to attempt repairs to demonstrate a breach. 18


Ford's warranty states that “if” a vehicle “was taken to a Ford dealership for a warranted repair
during the warranty period,” then Ford will “without charge, repair, replace, or adjust all parts on
your vehicle that malfunction or fail during normal use ... due to a manufacturing defect in factory-
supplied materials or factory workmanship.” See Edwards Decl., Ex. 47 at 8–9 (emphasis added).
The next paragraph, however, states that “[d]efects may be unintentionally introduced ... during the
design and manufacturing processes,” and “[f]or this reason, Ford provides the [warranty] in order
to remedy any such defects  that result in vehicle part malfunction or failure during the warranty
period.” Id. at 9 (emphasis added). As Plaintiffs note, the Ninth Circuit has construed this warranty
provision to cover both design and manufacturing defects, reasoning that the ambiguity created by
the second clause requires construction of the first clause against the drafter, Ford. See Daniel v.
Ford Motor Co., 806 F.3d 1217, 1225 (9th Cir. 2015). Contrary to Plaintiffs' argument, however,
that necessarily means that the requirement to present the vehicle for repair also applies to design
defects. Thus, class members must comply with the repair requirement to allege a breach.
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18 The Court did not reach this question at class certification because “[t]he parties did not brief
whether the warranty applies to design defects.” Docket No. 279 at 42, n.26.


Second, Plaintiffs point back to the Court's order on class certification to state that Ford has records
which could show the required repairs were attempted. This argument makes little sense. Plaintiffs
conflate *959  their burden at class certification (demonstrating the existence of a common
issue not predominated by individualized inquiries) with their burden at summary judgment
(demonstrating that evidence exists to permit a jury to conclude that class members exhausted their
repair attempts). Plaintiffs have not presented any evidence that permits a class-wide inference
that repair attempts were exhausted such that Ford was given an opportunity to resolve the breach
with respect to each class member.


[22] Nevertheless, classwide summary judgment in Ford's favor is not appropriate here. Dr.
Taylor's analysis, as Ford concedes, does not address whether the California and Washington class
members had the same rates of repair attempts as the twelve states analyzed by Dr. Taylor in the
aggregate. Moreover, even Dr. Taylor's analysis confirms that at least 5% of consumers in the
twelve states analyzed did attempt at least two repairs. There is no basis to enter judgment against
those class members. Further, Ford's lack of records with respect to the remaining class members
is not dispositive; rather, under the burden-shifting framework established by the Court's class
certification order, they are still entitled to demonstrate on an individual basis whether they pursued
repairs. The Court therefore DENIES Ford's motion for summary judgment (on a classwide basis)
on this basis. 19


19 Though summary judgment is inappropriate, the question arises whether common issues
still predominate over individualized inquiries with respect to the express warranty claims.
The Court certified these classes on the presumption that Ford's records would provide a
starting point for demonstrating the attempted repairs, but it now appears that those records
can substantiate the claims of only a very small percentage of the potential class, with the
overwhelming majority of class members being required to demonstrate their exhaustion
attempt through some sort of individualized proceeding. However, that question has not been
brought before the Court.


2. Plaintiff Kirchoff (Washington)
[23] Ford argues it is entitled to summary judgment against Plaintiff Kirchoff because he sought
only one repair for the MFT system and then three repairs for an issue with his rearview camera,
which was “solved.” Ford's summary mischaracterizes the record.


Kirchoff presented his vehicle for service on July 3, 2013 regarding a Bluetooth connectivity issue
in connection with incoming and outgoing calls, for which he was advised to pull the fuse to reset
SYNC. He followed these steps a few times when the problem arose and he said the problem
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stopped recurring after a summer 2013 software update. See Edwards Decl., Ex. 36 at 162:16–
164:23. In November 2014, Kirchoff began experiencing problems with his backup camera, so he
presented it to a dealer three times between November and December 2014. See Edwards Decl.,
Ex. 36 at 186:24–192:24. The measures that the dealer attempted (including cleaning connectors
and replacing the camera) solved a “problem concerning wavy lines on the screen or picture, a
fuzzy, a staticy picture.” Id. at 191:18–23. However, the issue of ‘the MyFord Touch indicating it
can't connect with a camera went back to the incident that was the frequency prior to when it started
to get much worse.” Id. In other words, the November 2014 repairs mitigated the issues that had
suddenly become exacerbated, but did not eliminate all the issues Kirchoff had been experiencing
in connection with the MFT system. See id. at 192:16–18 (testifying that “[c]ertain aspects of
those problems still exist and are part of the total body of issues which have prompted me to get
involved in this”).


*960  Ford argues that these multiple repair attempts are insufficient because they related to
“separate” issues, and that Plaintiffs, in place of “lumping” service requests, have to instead show
that they sought two repair attempts with respect to each discrete issue to show a breach of
warranty. In connection with Ford's first motion to dismiss, the Court observed that “all of the
problems here relate to the MFT system specifically” and held:


Plaintiffs have alleged there is an underlying defect within the MFT system
(software and/or hardware). Even if that underlying defect manifests itself
in different ways within the MFT system, that does not necessarily detract
from the allegation that there is still an underlying systemic defect. That
assertion is supported by factual allegations in the complaint, in particular,
the allegations related to Ford's issuance of the TSBs and software updates. In
other words, if Ford was trying to fix the problems with MFT by issuing TSBs
and software updates that implemented systemic types of fixes, that lends
support to Plaintiffs' theory that the varying problems were manifestations of
an underlying systemic problem and hence ‘grouping’ is permissible, at least
for pleading purposes.


In re MyFord Touch Litig., 46 F.Supp.3d 936, 972 (N.D. Cal. 2014). Thus, to the extent a repair
request arises out of that systemic, underlying defect, then it appears that grouping of service
requests for purposes of fulfilling the terms of the express warranty—even with respect to distinct
symptoms—is permissible.


Ford does not argue that Plaintiffs lack evidence of an underlying systemic defect in MFT. For the
purposes of this motion, then, the existence of such a defect is not disputed. Grouping of Plaintiff
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Kirchoff's repair requests is therefore proper. The Court DENIES Ford's motion because Kirchoff
unsuccessfully sought warranty service related to MFT on at least two occasions.


3. Plaintiff Mitchell (Iowa)
Ford also argues that Plaintiff Mitchell failed to attempt at least two repairs. In November 2010,
Mitchell presented his car for service due to a problem with his USB connector, but it turned
out that the issue was with his cable and not MFT. Id. at 104–110. Replacing the cable fixed the
problem, but Mitchell testified that “[t]here was still other issues[.]” Id. at 110:7–8. Ford does not
appear to have closed out the issue by asking Mitchell what those “other issues” were. In any case,
the repair request related to a dysfunctional USB cable, not the MFT defect, so it does not count
for purposes of this breach of express warranty claim.


[24] In September 2011, Mitchell presented his vehicle for service again due to issues with the
backup camera image freezing. See Edwards Decl., Ex. 51 at 128–129. Ford installed a software
update. Mitchell could not recall whether it ever happened again, but noted that it “hasn't happened
for some time, so it very well could have been this [software] update that cleared that up.” Id. at
129:24–25. He could not remember any specific additional issues he raised in September 2011, but
he testified that he “repeatedly complained about [MFT].” Id. at 130:11–13. Ford did not close out
the issue to determine what or when those repeated complaints were. Thus, Ford has not established
that no question of material fact exists as to how many times Mitchell requested a repair and
whether it addressed the issues with the MFT system. Ford's motion is DENIED.


D. UCL Class Claims
The parties dispute what claims under California's Unfair Competition Law have *961  been
certified for class treatment. Ford contends that none have been certified because Plaintiffs sought
only certification of fraud claims under the UCL, which the Court declined to certify. See Docket
No. 279 at 48 (stating “The Court will not certify the class as to Plaintiffs' claims for violation
of California's Unfair Competition Law to the extent they are predicated upon fraud[.]”); see
also Docket No. 202 (Mot. for Class Certification) at 25, 29–30 (describing the UCL claim as
a “California consumer fraud claim” and arguing only that the elements of fraudulent conduct
satisfy commonality). Plaintiffs respond that the Notice of Motion was broader, in that it stated
broadly that the “California Class seeks certification of claims for: ... (b) violation of the Unfair
Competition Law,” Docket No. 202 at 1. They contend the Court therefore understood that
Plaintiffs may bring class claims under the unfair and unlawful prongs of the UCL as well, which
Plaintiffs pled in their complaint. See TAC ¶¶ 300–304.


[25] Though there is some ambiguity in Plaintiffs' briefing of the motion for class certification,
both parties ignore that the Court's class certification order explicitly states that “[t]he Court will
certify the class as to claims for violation of ... California's Unfair Competition Law to the extent
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they are predicated on bases other than fraud.” Docket No. 279 at 47–48. If fraud were the only
basis on which Plaintiffs sought class certification for the California Class under the UCL, then
there would have been no need for this sentence. Moreover, the TAC is clear that Plaintiffs have at
least also pled a claim under the UCL's “unlawful” prong. See TAC ¶ 301(ii) (Ford marketed the
vehicles as possessing functional and defect-free in-car communications and entertainment units);
id. ¶ 301(iii) (Ford refused or otherwise failed to repair and/or replace defective MFT systems);
id. ¶¶ 301(iv) (Ford violated the Magnuson-Moss Warranty Act). The breach of warranty claims
have therefore been pled under the UCL and, in light of the Court's order, are certified for class
treatment.


Thus, whether Ford should be granted summary judgment on the class UCL claim depends on
the outcome of Plaintiffs' express and implied warranty claims. Because the Court denied Ford's
motion to grant summary judgment on the breach of warranty claims, the Court will also DENY
Ford's motion with respect to the UCL.


E. Plaintiff Creed's MCPA § 9 Claim
Ford argues that Plaintiff Creed's claim under the Massachusetts Consumer Protection Act
(MCPA), Mass. Gen. Laws ch. 93A, § 9, fails because he did not use his vehicle for purely business
purposes and the pre-litigation demand letter he sent failed to meet the statutory requirements.
Neither of Ford's arguments is persuasive, as explained below.


1. Purely Business Purposes
[26] Under Massachusetts law, “[u]nfair methods of competition and unfair or deceptive acts or
practices in the conduct of any trade or commerce are ... declared unlawful.” Mass. Gen. Laws ch.
93A, § 2(a). A person “who engages in the conduct of any trade or commerce and who suffers any
loss of money or property” due to violations of § 2 “by another person who engages in any trade
or commerce” may bring a cause of action under § 11 of the MCPA. See id. § 11. In contrast, any
other person must bring a cause of action under § 9 of the MCPA. See id. § 9. Thus, the MCPA
“distinguishes between ‘consumer’ and ‘business’ claims, the former actionable under § 9, the
latter actionable under § 11.” Frullo v. Landenberger, 61 Mass. App. Ct. 814, 821, 814 N.E.2d
1105 (2004). “The dividing line between a consumer claim and a business claim ... is *962  not
always clear.” Id. The question “[w]hether a particular plaintiff is acting in a business context ... is
a question of fact” reserved for the trier of fact. Frullo, 61 Mass.App.Ct. at 822, 814 N.E.2d 1105;
see also Brown v. Gerstein, 17 Mass.App.Ct. 558, 460 N.E.2d 1043, 1052 (1984).


[27] Here, Plaintiff Creed brings a claim under § 9, but Ford argues that he may not do so because
he did not use his vehicle for “purely” personal reasons. See Frullo, 61 Mass.App.Ct. at 821, 814
N.E.2d 1105 (explaining that “the choice [between Section 9 and Section 11 claims] appears to
turn on whether a given party has undertaken the transaction in question for business reasons, or
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has engaged in it for purely personal reasons (such as the purchase of an item for personal use)”).
In using the phrase “purely personal reasons,” however, the Appeals Court of Massachusetts went
beyond Massachusetts Supreme Court precedent stating that Section 9 merely “require[s] the
plaintiff to prove that she purchased goods or services primarily for personal, family, or household
purposes.” Linthicum v. Archambault, 379 Mass. 381, 398 N.E.2d 482, 487 (1979) (emphasis
added), abrogated on other grounds by Knapp Shoes, Inc. v. Sylvania Shoe Mfg. Corp., 418 Mass.
737, 640 N.E.2d 1101 (1994); see also Slaney v. Westwood Auto, Inc., 366 Mass. 688, 701, 322
N.E.2d 768 (1975) (for a section 9 remedy, “the included transaction must have been undertaken
primarily for personal, family, or household purposes” (emphasis added) ). The Frullo court did
not explain the departure, discuss the potential conflict, or cite any case-law as direct support for its
“purely personal reasons” standard. In determining state law, this Court is obligated to determine
what the highest state court has held or would hold. See Dimidowich v. Bell & Howell, 803 F.2d
1473, 1482 (9th Cir. 1986) (federal courts must “follow a state supreme court's interpretation of
its own statute in the absence of extraordinary circumstances,” and when the highest court has not
ruled on an issue, “the task of the federal courts is to predict how the state high court would resolve
it”), modified at 810 F.2d 1517 (9th Cir. 1987). Where there appears to be a conflict, this Court
must follow the Massachusetts Supreme Court.


Moreover, the Frullo court's statement was equivocal. See 61 Mass. App. Ct. at 821, 814 N.E.2d
1105 (“the choice appears to turn on whether ... [the transaction was undertaken] for purely
personal reasons” (emphasis added) ). The use of the term “appears” is significant because
this sentence follows a string citation of cases presumably forming the backdrop for the court's
observation. However, none of those cases set forth or follow a “purely personal reasons” standard;
to the contrary, two in fact use the “primarily personal reasons” standard. 20


20 See Lantner v. Carson, 374 Mass. 606, 609, 373 N.E.2d 973 (1978) (stating that Section
9 “provides a private right of action to any person who purchases ... property ... primarily
for personal, family or household purposes”); Linthicum, supra, 398 N.E.2d at 487 (same);
Begelfer v. Najarian, 381 Mass. 177, 409 N.E.2d 167 (holding that defendant private
individuals participating in a real estate transaction were not “engaged in the conduct of any
trade or commerce” and therefore could not be liable, and stating that one relevant factor is
“whether the transaction is motivated by business or personal reasons” but not stating how
that analysis is conducted); Linkage Corp. v. Trustees of Boston Univ., 425 Mass. 1, 22–27,
679 N.E.2d 191 (1997) (following Begelfer to conclude defendant university was acting in
a business context and therefore could be liable under the MCPA); Lynn v. Nashawaty, 12
Mass.App.Ct. 310, 312–314, 423 N.E.2d 1052 (1981) (following Begelfer to conclude trial
court's conclusion that defendant was acting in business context was not clearly erroneous);
Brown v. Gerstein, 17 Mass.App.Ct. 558, 569–571, 460 N.E.2d 1043 (1984) (holding that
“[t]he evidence warranted a finding that the plaintiffs as lessors of commercial property and
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perhaps as commercial clients of [defendant] ) were acting in a business context” and thus
could bring § 11 claim).


*963  In light of the Frullo court's equivocal statement, the lack of support in the case-law for a
“purely personal reasons” standard, 21  and the unexplained deviation from Massachusetts Supreme
Court precedent, the Court concludes it must follow the Massachusetts Supreme Court's clear
examination of the “primarily personal reasons” standard.


21 Ford cited one federal district court applying the Frullo standard, but the case did not discuss
this unexplained deviation and potential conflict with the state supreme court's precedent.
In re Asacol Antitrust Litig., 2016 WL 4083333, at *13 (D. Mass. July 20, 2016) (plaintiff
health funds suing pharmaceutical companies for reverse settlement “cannot bring a claim
under § 9 as they cannot show that they undertook the relevant transactions ‘for purely
personal reasons (such as the purchase of an item for personal use)’ ” (quotation omitted) ).
Moreover, the Asacol court did not need to address that question because the plaintiffs were
plainly engaging in business activity and could not have shown they transacted “primarily”
for personal reasons. In any case, at least one federal court has permitted the question whether
the plaintiff was acting in a business context to go to a jury where the evidence could have
supported either conclusion, thus implicitly rejecting a “purely personal reasons” standard.
See South Shore Hellenic Church, Inc. v. Artech Church Interiors, Inc., 183 F.Supp.3d 197,
217 (D. Mass. 2016) (denying summary judgment because reasonable fact finder could find
either that plaintiff non-profit church was not acting in a business context when it contracted
repair work but rather “in furtherance of its core mission to provide religious services,” or
that the work “was undertaken in order to increase revenue”). The other two cases cited by
Ford are not illuminating because they do not analyze the applicable standard and involve
obvious business transactions. Cont'l Ins. Co. v. Bahnan, 216 F.3d 150, 156 (1st Cir. 2000)
(property owner who rented the property and lived elsewhere was engaged in “trade or
commerce” and therefore could not bring claim under section 9); Kay Constr. Co. v. Control
Point Assocs., 15 Mass. L. Rptr. 203, 2002 WL 31187825 (Mass. Super. Ct. 2002) (holding
that a plaintiff business entity was “barred from bringing a consumer protection claim against
an insurance company under § 9, when the claim asserted is based on conduct covered in
§ 11”).


[28] Ford's motion for summary judgment fails. Ford's argument is premised exclusively on
Plaintiff Creed's testimony about how he subsequently used the vehicle. Creed testified that he
used his vehicle for both “personal” and “business” reasons, and by “business,” he meant his use
of the car during work hours to attend meetings, visit clients, and travel between job sites. See
Edwards Decl., Ex. 34 at 48:2–9, 52:16–54:3; Reply, Ex. A at 24:22. He estimated that 30–40% of
his total mileage was for business purposes, as he “meticulously” tracked his mileage in a log in the
car for tax purposes. Id. Moreover, Ford did not present any evidence that spoke directly to Creed's
motivations at the time he purchased the vehicle. Though his subsequent use may be probative
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of his original motivations, none of it precludes a reasonable jury finding that he purchased the
vehicle either for “purely” or “primarily” (or indeed on this record—“purely”) personal reasons.


Accordingly, the Court DENIES Ford's motion for summary judgment on this
basis.


2. Sufficiency of Demand Letter
[29]  [30] Massachusetts law requires a demand letter to be sent at least thirty days prior to
filing suit which “identif[ies] the claimant and reasonably describ[es] the unfair or deceptive act
or practice relied upon and the injury suffered.” Mass. Gen. Laws ch. 93A, § 9(3). The purpose
of the written demand requirement is “(1) to encourage negotiation and settlement by notifying
prospective defendants of claims *964  arising from allegedly unlawful conduct and (2) to operate
as a control on the amount of damages which the complainant can ultimately recover.” Spring v.
Geriatric Auth. of Holyoke, 394 Mass. 274, 475 N.E.2d 727, 736 (1985) (quotation omitted). The
injury suffered and relief demanded must “provide[ ] the prospective defendant with an opportunity
to review the facts and the law involved to see if the requested relief should be granted or denied
and enables him to make a reasonable tender of settlement.” Id. (quotation omitted). This is a
context-specific inquiry. “[A] demand letter need not contain a dollar amount of damages, so long
as it describes the injuries in ‘sufficient detail to permit [the defendant] reasonably to ascertain
its exposure.” Richards v. Arteva Specialties S.A.R.L., 66 Mass.App.Ct. 726, 734, 850 N.E.2d
1068 (2006) (quotation and citation omitted, alteration in original). Moreover, “in judging the
sufficiency of ... a precertification demand letter [in the class action context], we look solely to the
description of the individual claimant's own injury[.]” Id. at 733, 850 N.E.2d 1068.


Ford argues that Plaintiff Creed's pre-suit demand letter was insufficient because it “did not
describe any concrete injury he allegedly suffered,” “says nothing about the number of times his
MFT system required repair, what repairs he requested or received, the amount of any out-of-
pocket repair expenses incurred, or any other injury.” Mot. at 17. Creed's 4–page demand letter,
made on behalf of himself and those similarly situated, states that Ford failed to disclose that the
MFT systems were defective, enumerates a number of specific problems with the MFT systems,
states that “Ford has benefited from collecting funds from its customers who have paid for the
Sync System option, as well as, potentially unnecessary vehicle service procedures,” and demands
(1) a voluntary recall, repair, and replacement of the subject vehicles; (2) notice of the defect to
the class; (3) “actual damages representing, with interest, the ascertainable loss of moneys and/or
property and/or value suffered or to be suffered as a result of Ford's omissions”; (4) treble damages;
(5) “damages suffered or to be suffered as a result of Ford's breach of contract, and restitution
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for the unjust enrichment conferred upon Ford;” (6) attorneys' fees; and (7) additional relief as
appropriate. See Edwards Decl., Ex. 53.


[31] While no specific dollar amount is stated, the type of injury asserted is clear, as the letter
claims the defective vehicles require repair (i.e., a voluntary recall, repair, or replacement),
damages related to the loss of vehicle value, and restitution. Moreover, the letter states that
Creed “purchased a 2011 model year Ford Explorer equipped with the SYNC and MyFord Touch
infotainment system.” Id. at 1. This information is sufficient for Ford to ascertain its exposure
at least vis-à-vis Plaintiff Creed, as the potential value of his individual claim would be derived
principally from the cost of repairing or replacing his 2011 Ford Explorer. See Richards, 66
Mass.App.Ct. at 735, 850 N.E.2d 1068 (holding that demand letter sent by prospective named
plaintiff in antitrust class action was sufficient where it stated that the injury was “higher out-of-
pocket costs to purchase [the] products” and therefore provided “sufficient detail to permit the
defendants reasonably (even if only roughly) to ascertain their exposure, at least to [plaintiff] as an
individual and occasional purchaser of [the products in question]”). That was enough for Ford to
determine a ballpark figure of what was at stake and to make a settlement offer to Creed, satisfying
the purposes of the requirement for a prelitigation demand letter under Massachusetts law.


*965  Thus, the Court DENIES Ford's motion for summary judgment on Plaintiff Creed's MCPA
§ 9 claim. 22


22 Ford cites two other cases but they are not analogous. See Hiller v. Daimler Chrysler Corp.,
2007 WL 2367629, at *1 (Mass.Super.Ct. July 25, 2007) (plaintiffs' demand letter was
“vague and devoid of any description of an injury” and “fail[ed] to inform Defendant that
their c. 93A claim was based on a breach of implied and expressed warranties”); Moynihan v.
LifeCare Centers of Am., Inc., 60 Mass.App.Ct. 1102, 798 N.E.2d 1045 (2003) (in negligence
claim against nursing home, plaintiff's letter “contained neither a reasonable description of
the plaintiff's injuries nor a damage figure of an amount which would enable the defendant to
assess the plaintiff's claim,” but the contents of the letter are not described so a comparison
is not possible).


F. Expert Opinions re: Classwide Damages
Ford challenges the expert opinions of Dr. Arnold and Mr. Boedeker under both Daubert and
Comcast. Under Daubert, Ford argues that Dr. Arnold presents no evidentiary basis for his
assumption that MFT had no value and therefore consumers' damages were the full cost they paid
for the system. Ford also argues that Mr. Boedeker's prediction of the diminution in value due to
the defect is unreliable because Mr. Boedeker predicts only changes in the demand curve without
considering any changes in the supply curve. Under Comcast, Ford argues that Mr. Boedeker's
model is based on a fraud theory of liability rather than liability for breach of implied and express
warranty, and therefore incapable of estimating classwide damages on the certified claims.
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Before analyzing each expert, the Court clarifies the appropriate measure of damages for each of
the express and implied warranty claims.


1. Measure of Damages


a. Express Warranty Damages


Generally speaking, consumers suing for breach of an express warranty are limited to the remedies
provided therein. See Cal. Com. Code § 2719(1)(a); Wash. R.C. § 62A.2–719. Here, Ford's
warranty states that any remedy for a breach may not “exceed the cost of correcting manufacturing
defects.” Edwards Decl., Ex. 47 at 12. Though Plaintiffs argue this limitation of remedies does
not extend to design defects, the Ninth Circuit has construed the scope of Ford's express warranty
to cover both design and manufacturing defects. See Daniel v. Ford Motor Co., 806 F.3d 1217,
1224–25 (9th Cir. 2015). It appears that the limitation clause should be similarly construed, as
discussed above. If the appropriate measure of damages is the cost of correcting the MFT defects,
then Ford is correct that Plaintiffs have not proffered any expert opinion or other evidence that
estimates the cost of repair.


[32] Plaintiffs correctly point out, however, that both California and Washington law provide
that “[w]here circumstances cause an exclusive or limited remedy to fail of its essential purpose,
remedy may be had as provided in this code.” Cal. Com. Code § 2719(2); Wash. Rev. Code §
62A.2–719(2). A limited remedy of repair fails of its essential purpose when the seller is unable
to repair the product. See, e.g., S.M. Wilson & Co. v. Smith Int'l, Inc., 587 F.2d 1363, 1375 (9th
Cir. 1978); RRX Industries, Inc. v. Lab–Con, Inc., 772 F.2d 543, 547 (9th Cir. 1985). In those
circumstances, the purchaser “is entitled to recover the difference between the value of what he
should have received and the value of what he got.” S.M. Wilson, 587 F.2d at 1375. See also Cal.
Com. Code § 2714(2); Wash. Rev. Code § 62A.2–714(2).


Thus, there are two issues: whether Plaintiffs can demonstrate that the express *966  warranty
failed of its essential purpose (i.e., that Ford failed to repair the defects despite the opportunity to
do so) and, if so, whether Plaintiffs' damages models are admissible evidence of the difference in
value between the vehicles as warranted and as accepted.


As discussed above, the question whether the limited warranty failed its essential purpose because
Ford failed to repair the defects despite a sufficient opportunity cannot be resolved on summary
judgment. If a jury ultimately concludes that the warranty failed its essential purpose because all
Class Members attempted unsuccessful repairs, then damages will be measured by the diminution
in value between the vehicles as warranted and the vehicles as sold. The Court will rely on this
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measure in assessing the adequacy of Plaintiffs' damages models. As explained below, this is the
same measure of damages as Plaintiffs' implied warranty claims. 23


23 Plaintiffs concede that if they cannot prove the warranty failed of its essential purpose, then
they have offered no evidence estimating the cost of repair.


b. Implied Warranty Damages


The parties agree that the U.C.C. provides for the measure of damages for the breach of implied
warranty in all of the certified states. See U.C.C. § 2–714(2) (“The measure of damages for
breach of warranty is the difference at the time and place of acceptance between the value of the
goods accepted and the value they would have had if they had been as warranted, unless special
circumstances show proximate damages of a different amount.”). Thus, this standard is identical
to damages for breach of express warranty, if Plaintiffs were to prove that Ford's warranty failed
its essential purpose.


c. Summary


The Court's analysis of the expert models will proceed from the assumption that damages for both
the implied and express warranty claims will be measured presumptively by the diminution in
value of the vehicles as warranted versus as sold. Indeed, this is the same measure of damages
certified by the Court for class treatment. See Docket No. 279 at 27. In connection with class
certification, the Court approved Dr. Arnold and Mr. Boedeker's damages models because, at that
stage of proceedings, they appeared to “allow the fact finder to calculate the diminution in value of
Plaintiffs' vehicles.” Id. However, the Court also held that “Plaintiffs are incorrect in arguing their
damages cannot be reduced by post-purchase mitigation;” rather, the Court's holding was “without
prejudice to Ford's ability to present evidence of mitigation later in this litigation (to reduce its
liability)[.]” Id. at 31.


2. Ford's Daubert Challenges
[33] The Court first analyzes Ford's Daubert challenges to Plaintiffs' experts. Under Daubert, in
assessing the admissibility of expert testimony under Federal Rule of Evidence 702, 24  the Court
must perform “a preliminary assessment of whether the reasoning or methodology underlying the
testimony is scientifically valid and of whether that reasoning or methodology properly can be
applied to the facts in issue.” *967  Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579,
592–93, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993); see also Kumho Tire Co., Ltd. v. Carmichael,
526 U.S. 137, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999) (Daubert standards apply to all expert
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testimony, not only scientific experts). The Supreme Court has identified a non-exhaustive list of
factors that may bear on the inquiry:


• whether the theory or technique can be or has been tested


• whether the theory or technique has been subjected to peer review and publication


• the known or potential rate of error with a scientific technique


• acceptance of the technique by a relevant scientific community


24 “A witness who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the form of an opinion or otherwise if: (a) the expert's scientific,
technical, or other specialized knowledge will help the trier of fact to understand the evidence
or to determine a fact in issue; (b) the testimony is based on sufficient facts or data; (c) the
testimony is the product of reliable principles and methods; and (d) the expert has reliably
applied the principles and methods to the facts of the case.” Fed. R. Evid. 702.


[34]  [35]  [36]  Id. at 593–94; see also United States v. Hankey, 203 F.3d 1160, 1167 (9th Cir.
2000). None of these factors is dispositive and, ultimately, “[t]he inquiry envisioned by Rule 702
is ... a flexible one” which is focused “solely on principles and methodology, not on the conclusions
that they generate.” Id. at 594–95, 113 S.Ct. 2786. Under Rule 702 and Daubert, “[t]he duty falls
squarely upon the district court to act as a gatekeeper to exclude junk science that does not meet
Federal Rule of Evidence 702's reliability standards.” Estate of Barabin v. AstenJohnson, Inc., 740
F.3d 457, 463 (9th Cir. 2014) (quotation and citation omitted). Moreover, “[t]he trial judge also
has broad latitude in determining the appropriate form of the inquiry.” Id. at 463.
[37] In this role, the “judge is a gatekeeper, not a fact finder,” and the “gate [should] not be closed
to [a] relevant opinion offered with sufficient foundation by one qualified to give it.” Primiano
v. Cook, 598 F.3d 558, 568 (9th Cir. 2010). The purpose of the gatekeeping role is to ensure that
expert testimony is “properly grounded, well-reasoned and not speculative,” but it is not meant
to substitute for “[v]igorous cross-examination, presentation of contrary evidence, and careful
instruction on the burden and proof [which] are the traditional and appropriate means of attacking
shaky but admissible evidence.” Fed. R. Evid. 702, Adv. Comm. Notes (2000) (quotation omitted).
Thus, “[a]fter an expert establishes admissibility to the judge's satisfaction, challenges that go to
the weight of the evidence are within the province of a fact finder, not a trial court judge.” Pyramid
Technologies, Inc. v. Hartford Cas. Ins. Co., 752 F.3d 807, 814 (9th Cir. 2014).


[38] Because the Court acts merely as a gatekeeper and not a factfinder, an expert whose
methodology is otherwise reliable should not be excluded simply because the facts upon which his
or her opinions are predicated are in dispute, unless those factual assumptions are “indisputably
wrong.” Guillory v. Domtar Indus. Inc., 95 F.3d 1320, 1331 (5th Cir. 1996); see also Fed. R. Evid.
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702, Adv. Comm. Notes (2000) (explaining that “[w]hen facts are in dispute, experts sometimes
reach different conclusions” and a trial court is not “authorize[d] ... to exclude an expert's testimony
on the ground that the court believes one version of the facts and not the other”). Indeed, Rule 702 is
“broad enough to allow an expert to rely on hypothetical facts that are supported by the evidence.”
Fed. R. Evid. 702, Adv. Comm. Notes (2000). It traditionally falls upon cross-examination to
negate the facts or factual assumptions underlying an expert's opinion.


a. Mr. Boedeker and Daubert


Ford argues Mr. Boedeker's methodology is unreliable under Daubert because he *968  (i) fails
to consider used car prices in assessing whether the defect caused a diminution in value; (ii) fails
to consider the supply side of the equation in his market analysis; and (iii) uses a method that has
not been peer reviewed. Ford does not otherwise challenge Mr. Boedeker's qualifications.


i. Mr. Boedeker's Method Is Not Unreliable Because It Relies
On Survey Evidence Rather Than Used Car Sales Data


Mr. Boedeker uses a choice-based conjoint analysis to measure how consumers valued the MFT
system in four scenarios where they were provided varying levels of information about MFT; each
scenario and the resulting value calculation is summarized in the table below. See Edwards Decl.,
Ex. 57 at ¶¶ 67–83.


As the table demonstrates, Mr. Boedeker found that the more information consumers were
provided about the defect, the greater the drop in MFT's value to consumers. Where survey
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respondents simply learned MFT suffered from a glitch that would be fixed within a year, the
value dropped by $729 (Result 2). Where respondents also learned of statements by Ford officials
concerning their knowledge of the problem and its severity (i.e., the lack of a solution), the value
dropped by $910 (Result 3). Under Result 4, Mr. Boedeker performed two tests. Under one, he
concluded that where respondents were informed that the MFT defect could cause distractions
affecting safety, the value dropped by $839. Under the other, where they learned about both the
Ford officials' statements (the same as in Result 3) and the safety problem, the value dropped by
$1,290.


[39] Ford argues that it is “conceptually inappropriate and inherently unreliable to use responses
to hypothetical survey questions to estimate willingness to pay when actual pricing data for used
vehicle sales is available.” Mot. at 22–23. In other words, Ford contends that Mr. Boedeker should
have analyzed used car sales data rather than consumers' opinions. As support, Ford relies only
on In re Ford Motor Co., Spark Plug & 3–Valve Engine Prod. Liab. Litig., 2014 WL 3778592,
at *43 (N.D. Ohio July 30, 2014). However, that case does not hold that an expert may only rely
on used vehicle sales data to estimate a vehicle's diminution in value. Rather, in that case, Ford's
experts opined based on used car sales data that the defect at issue had not caused any diminution
of value. Id. at *43. The plaintiffs in Spark Plug did not introduce any expert testimony or other
evidence to support their diminution of *969  value theory. Id.  In light of that failure, summary
judgment was granted in Ford's favor. In contrast, here Plaintiffs have presented evidence to rebut
Ford's own contentions about the vehicles' value. Spark Plug does not purport to establish adopt
or apply a per se rule that used car sales data is the only legitimate measure of a diminution in
value, nor does it support exclusion of Mr. Boedeker's analysis.


Under Daubert, Mr. Boedeker's method need only be “reliable” and Ford has not explained why a
choice-based conjoint analysis is inherently unreliable because it relies on survey evidence rather
than used car sales data. To the contrary, one court has specifically rejected Ford's argument.
See Sanchez–Knutson v. Ford Motor Co., 181 F.Supp.3d 988, 996 (S.D. Fla. 2016) (admitting
choice-based conjoint analysis and holding that Ford's evidence of “an active secondary market ...
which [Ford] contends shows successful sales of used [vehicles] with no indication of decreased
value” may be presented to the jury as refutation evidence but “is not grounds to exclude
[plaintiffs' expert's] opinion”). Moreover, a similar choice-based conjoint analysis survived a
Daubert challenge in one of the cases cited by Ford. See In re NJOY, Inc. Consumer Litig., 120
F.Supp.3d 1050, 1073–75(C.D. Cal. 2015) (holding that expert's choice-based conjoint analysis
measuring consumer willingness-to-pay satisfied reliability requirements of Daubert).


Though Ford criticizes Mr. Boedeker's decision not to analyze used car sales data, that objection
goes to the weight of his opinion, not its admissibility. His value analysis is sufficiently reliable
to survive Daubert. The Court declines to exclude Mr. Boedeker's analysis on the basis he uses a
survey rather than used car sales data.
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ii. Mr. Boedeker's Focus On The Demand Side Of The
Equation Does Not Render His Method Unreliable


[40] Ford also argues that Mr. Boedeker focused only on consumers' subjective valuations to
determine how the defect affects demand, but failed to consider the effects of the supply curve
on hypothetical prices. According to Ford, Mr. Boedeker's failure to consider the supply curve
means he cannot offer a well-founded opinion about market price, which requires looking at
the intersection of supply and demand curves and the resulting equilibrium market price under
traditional economic theory.


In response, Plaintiffs claim that Mr. Boedeker—unlike experts in cases cited by Ford—did not
ignore the supply curve, but rather assumed that it was constant. Mr. Boedeker's report states:


Defendant's act to not disclose the defect at the point of purchase has created a new situation
with respect to supply and demand—if the purchasers of the vehicle would have been
informed about the defect at the point of purchase, their purchase decision would have been
different and, as a result, the demand curve shifts.


However, the supply curve remains the same with either set of information: in the consumers'
actual point-of-purchase situations where vehicles with a defective MFT were sold without
disclosing the defect, the same vehicles were sold at the same price as in the hypothetical
world where the defects were disclosed at the point of purchase. Therefore, only the changes
in the demand curve are relevant for the damages assessment.


Edwards Decl., Ex. 57 ¶¶ 22–23.


Although it is correct that Mr. Boedeker assumes that the supply curve is constant (i.e., its shape
is fixed), that does not in *970  itself respond fully to Defendant's challenge; Mr. Boedeker does
not expressly look to the new equilibrium price point as defined by the intersection of a sloping
supply curve with the adjusted demand curve. This is illustrated by Figure 7 in Mr. Boedeker's
report, reproduced below:
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The hypothetical equilibrium price point (intersection between supply and demand) would be
where the two gray lines intersect at the left; the equilibrium price point would be approximately
$35. Instead, Mr. Boedeker calculates a diminution in value by looking at the absolute difference
between the original demand curve (in red) and the hypothetical demand curve (in gray) assuming
the amount of product supplied remained constant. At the same quantity, the price under the new
demand curve would be approximately $20.
Thus, he measures the difference in value by assuming that the supply—the quantity—was fixed.
In terms of economic theory, the portion of the supply curve that concerns Mr. Boedeker's analysis
is effectively vertical—supply is fixed regardless of price in this region of the graph. Though Mr.
Boedeker adamantly denies that his analysis is consistent with assuming a vertical supply curve,
see Edwards Decl., Ex. 59 at 322:6–24, that is the effect.


Despite Mr. Boedeker's apparent inconsistency in characterizing his own analysis, the substance
of this analysis is clear. The Court cannot conclude at this stage that Mr. Boedeker's assumption
that the supply would have been the same regardless of the change of price within the range
of his survey is “indisputably wrong.” Guillory, 95 F.3d at 1331. Mr. Boedeker explained that,
“[f]or my calculations, the supply is fixed because it's—it's the same vehicles that include the
MyFord Touch System, it's just that the level of information available to the consumer, who is
at the point of purchase, differs.” Edwards Decl., Ex. 59 at 315:20–24; see also id. at 316:9–
317:2. The assumption that Ford would have sold the same number of vehicles notwithstanding
a drop in value ranging from $729–$1,290 is not so far-fetched as to be indisputably wrong. The
projected reduction in value is not so significant as to suggest that Ford would have preferred not
to sell any vehicles at that price; indeed, the projected drop in value appears to be within a range
of negotiable price discounts not uncommon at a car dealership—at least Ford has not on this
motion demonstrated to the contrary. The jury is entitled to weigh the credibility of Mr. Boedeker's
assumption, and Ford will have the opportunity to cross-examine him. 25



https://www.westlaw.com/Link/Document/Blob/Ib1af7b30229111e8be61dd64eb60c84f.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/Blob/Ib1af7b30229111e8be61dd64eb60c84f.png?originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentImage&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996208607&pubNum=0000506&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&fi=co_pp_sp_506_1331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1331 





In re MyFord Touch Consumer Litigation, 291 F.Supp.3d 936 (2018)
94 UCC Rep.Serv.2d 1193


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 49


25 Ford has identified two district court decisions that may fairly be read to hold that an expert's
failure to consider the supply side of the equation when predicting diminution in value may
render his or her testimony unsuitable for calculating damages. See Saavedra v. Eli Lilly
& Co., 2014 WL 7338930, 2014 U.S. Dist. LEXIS 179088 (C.D. Cal. Dec. 18, 2014); See
In re NJOY, Inc. Consumer Litig., 120 F.Supp.3d 1050 (C.D. Cal. 2015). But because Mr.
Boedeker does consider the supply curve, those cases are distinguishable. Moreover, those
courts cited other weighty reasons rendering the expert's methodology unsuitable for the
cases before them. See Saavedra, 2014 WL 7338930 at *5, 2014 U.S. Dist. LEXIS 170988
at *16–17 (choice-based conjoint analysis to determine a “refund ratio” based on relative
value of misrepresentation to consumers could not simply be applied to consumers' out-of-
pocket costs to calculate damages because those costs were not “tether[ed]” to “fair market
value” but rather “an arbitrary amount [such as a prescription co-payment] that is unrelated
to the amount of harm incurred by individual class members”); In re NJOY, 120 F.Supp.3d
at 1121–22 (choice- based conjoint analysis could determine “the relative value a class of
consumers ascribed to the safety message [regarding electronic cigarettes],” but [did] not
permit the court to turn the ‘relative valuation ... into an absolute valuation to be awarded as
damages”). Here, Mr. Boedeker rendered opinions based on actual dollar amounts.


*971  Finally, the Court notes there are policy reasons to afford Plaintiffs a reasonable opportunity
to posit damages based on a more flexible approach to economic theory. Under a traditional
economic model, determining the equilibrium price point would require looking at the intersection
of a supply and demand curve. In this case, modifying the supply curve could mean that a projection
will assume that fewer vehicles were sold than were in fact sold, thereby failing to account for the
fixed number of defective vehicles that were sold. Assuming that fewer consumers were injured
in the hypothetical world than were injured in the real world runs the risk of undercompensating
the real-world injured consumers. Although the Court understands why, as a matter of economic
theory, projecting an equilibrium market price requires consideration of both supply and demand
curves, here the fact that a fixed number of vehicles were in fact sold (and thus a fixed number
of consumers were potentially harmed) merits assuming that the size of the class is the same in
both the hypothetical and real worlds and assessing damages on that basis. Doing otherwise might
allow a defendant to profit in the real world by its wrongdoing (if proven) based on the notion that
fewer people were harmed in the hypothetical world. That would not serve the remedial purpose of
the damages remedy, making real-world consumers whole again. See, e.g., Plasti–Line Mfg. Co.
v. Combined Communications Corp., 741 F.Supp. 141, 144 (E.D. Tenn. 1989) (“The purpose of
damages is to put the injured party ... in as good a position as it would have been in if the breach
of warranty had not occurred. It is to give [the plaintiff] the benefit of its bargain—not more and
not less.”).


A defendant should not be permitted to profit on the basis that calculating damages may be
theoretically challenging. See Comcast Corp. v. Behrend, 569 U.S. 27, 35, 133 S.Ct. 1426, 185
L.Ed.2d 515 (2013) (noting that damages “[c]alculations need not be exact” so long as they
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“attempt” to “measure only those damages attributable to [plaintiffs'] theory”); cf. Living Designs,
Inc. v. E.I. Dupont de Nemours and Co., 431 F.3d 353, 367 (9th Cir. 2005) (explaining that “[w]here
the fact of damage is established,” the court will “not insist upon a higher degree of certainty as
to the amount of damages than the nature of the case admits, particularly where the uncertainty
was caused by the defendant's own wrongful acts”); Hunt Foods, Inc. v. Phillips, 248 F.2d 23, 33
(9th Cir. 1957) (“[W]here it clearly appears that a party has suffered damage, a liberal rule should
be applied in allowing a court or jury to *972  determine the amount; and that, given proof of
damage, uncertainty as to the exact amount is no reason for denying all recovery. The fact that
the amount of damage may not be susceptible of exact proof or may be uncertain, contingent or
difficult of ascertainment does not bar recovery.”); Frank Music Corp. v. Metro–Goldwyn–Mayer,
Inc., 772 F.2d 505, 513 (9th Cir. 1985) (“Although uncertainty as to the amount of damages will
not preclude recovery, uncertainty as to the fact of damages may.”).


For these reasons, the Court concludes Mr. Boedeker's treatment of supply in his analysis is
sufficiently reliable to satisfy Daubert.


iii. Market Simulation Method


Ford also argues that the “market simulation method” which Mr. Boedeker uses has no accepted
basis in economics. Mr. Boedeker's market simulations “begin[ ] by defining a ‘base case’ vehicle
with no features added and no additional cost.” Edwards Decl., Ex. 57 at ¶ 68. Respondents are
then asked whether they would take the “base case” vehicle or not; Mr. Boedeker determined that
29.5% of consumers would have chosen the “base case” option while 70.5% would not. Id. In
the next step, Mr. Boedeker adds the MFT system at no additional cost. Id. Then, Mr. Boedeker
increases the price of the MFT system incrementally. Id. ¶ 69. The price increases correspond
with a gradual decrease in the number of consumers who opt for the MFT-equipped vehicle. Id.
Eventually, “the proportion of consumers accepting the option declines until the proportion of
consumers choosing the MFT system will fall below the ‘base case’ defined earlier.” Id. Under
the market simulation method, “[t]he cost at the intersection of the line depicting the percentage
of consumers who initially chose the ‘base case’ and the downward sloping line of increased
cost for additional attributes is the implicit price estimate for the attribute [i.e., MFT].” Id. Mr.
Boedeker then repeats the process again and averages the results from both phases to conclude
that consumers' willingness-to-pay for the MFT system, absent a defect, is $1,850. Id. ¶¶ 70–73.
As Mr. Boedeker explained in his deposition, the purpose of this method to increment the price
of MFT until he identifies the price point at which the market share of people willing to pay falls
below the market share of those in the base case group. That point is “interpret[ed]” as “the price
of the added feature.” Berman Decl., Ex. 27 at 469:25–470:10.
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[41]  [42] Ford claims that Mr. Boedeker cannot point to any examples of other economists
using such a simulation or academic studies supporting it, and that he therefore invented it
“out of whole cloth.” 26  However, as the Supreme Court has explained, though peer review is a
“pertinent consideration,” “[p]ublication (which is but one element of peer review) is not a sine
qua non of admissibility,” “does not necessarily correlate with reliability,” and “well-grounded
but innovative theories will not have been published.” Daubert, 509 U.S. at 593, 113 S.Ct. 2786.
Thus, “[t]he fact of publication (or lack thereof) in a peer reviewed journal ... will be a relevant,
though not dispositive, consideration in assessing the scientific validity of a particular technique
or methodology on which an opinion is premised.” Id. at 594, 113 S.Ct. 2786. See also Wendell v.
GlaxoSmithKline LLC, 858 F.3d 1227, 1235–36 (9th Cir. 2017) (district court abused its discretion
by excluding expert *973  opinion because it had not been published in peer reviewed journal
and therefore “conflated the standards for publication ... with the standards for admitting expert
testimony in a courtroom”).


26 See Edwards Decl., Ex. 63 at 243:19–23 (“Q: All right. Now, has the market simulation
process that you followed to estimate the willingness to pay for MyFord Touch been endorsed
in any peer- reviewed economics papers? A. I wouldn't know.”).


[43] Here, Mr. Boedeker's report itself cites at least two other studies in which a market
simulation was used. See Edwards Decl., Ex. 57 at 19 (describing two studies that used similar
market simulations). Ford replies that those studies were forward-looking while Mr. Boedeker's
is backward-looking and that therefore “[r]etrospective simulation is invalid when the actual
valuation has been established in the real world [through used car data]”. However, the method is
the same when making projections about past and future scenarios. Ford's attempt to distinguish
Mr. Boedeker's study is an implicit concession that Mr. Boedeker's methodology is not inherently
unreliable. Ford's argument is essentially that better evidence exists to determine historic market
value, but that is an argument going to the weight of Mr. Boedeker's analysis, not its admissibility
under Daubert. It is within the province of the jury to decide whether Mr. Boedeker's estimates of
past market value are more or less credible than estimates based on subsequent used car sales.


Finally, Mr. Boedeker cites examples in which his method has been used by industry and
marketing experts to assess the relevant value of products and product features, which Ford has not
challenged. See Edwards Decl., Ex. 57 at ¶¶ 52–53. That the method is used in the industry for the
same purpose here (i.e., predicting market value based on consumer preferences) further bolsters its
reliability for admissibility purposes. Thus, the Court declines to exclude Mr. Boedeker's testimony
on this basis. 27


27 Ford cites United States v. Frazier, 387 F.3d 1244, 1261 (11th Cir. 2004) as support, but it is
inapposite because it simply reiterates the Daubert standard and affirms the district court's
exclusion of an expert opinion because the expert “offered precious little in the way of a



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993130674&pubNum=0000708&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993130674&pubNum=0000708&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041782343&pubNum=0000506&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&fi=co_pp_sp_506_1235&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1235 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041782343&pubNum=0000506&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&fi=co_pp_sp_506_1235&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1235 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993130674&pubNum=0000780&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005336649&pubNum=0000506&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&fi=co_pp_sp_506_1261&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1261 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993130674&pubNum=0000780&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





In re MyFord Touch Consumer Litigation, 291 F.Supp.3d 936 (2018)
94 UCC Rep.Serv.2d 1193


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 52


reliable foundation or basis for his opinion” that, in a kidnapping and rape case, “the recovery
of inculpatory hair or seminal fluid ‘would be expected.’ ” Id. at 1264–65. The district court
did not abuse its discretion in finding “the absence of a sufficiently verifiable, quantitative
basis for [the expert's] opinion.” Id. at 1265. In contrast, Mr. Boedeker's opinion is founded
upon the surveys he conducted.


In sum, Ford has not demonstrated that exclusion of Mr. Boedeker's testimony is warranted under
Daubert. All of Ford's objections go to the soundness of certain underlying factual assumptions
or to the weight of Mr. Boedeker's analysis, questions that are properly for the jury to consider.


b. Dr. Arnold and Daubert


Ford also argues that Dr. Arnold improperly values the MyFord Touch system as having zero value
to Class Members by assuming their damages are the full amount they paid for the MFT. In his
study, Dr. Arnold offers two methods of calculating class-wide damages. First, he calculates the
average revenue received by Ford from the sale or lease of a MyFord Touch system. See Edwards
Decl., Ex. 56, ¶¶ 34, 35–39. Second, he calculates the “economic loss” each class member suffered
at the time of purchase, which he treats as equivalent to the price they paid for MFT, estimated to
be $625 without the navigation feature and $1,364 with it. Id. ¶¶ 34, 40–44.


Ford does not dispute the method Dr. Arnold uses to estimate Ford's revenue from MFT or the
amount consumers paid for it, but it disputes whether Dr. Arnold presents a valid basis to assume
that the entire amount paid by consumers was lost.


Dr. Arnold's assumption that the MFT systems had zero value is based on his *974  reliance on
the risk averseness of consumers. He explains that “a risk averse customer would prefer to obtain
$40 with certainty instead of assuming a risk that may yield $100 with 40 percent chance and $0
with 60 percent chance.” Edwards Decl., Ex. 56 ¶ 23. “In other words, a risk averse consumer
with perfect knowledge of the defect would not pay $40 to purchase a product that provides $40
on average. Instead, this risk averse consumer would prefer to avoid the associated risk.” Id. Dr.
Arnold posits that even if the “average” value of a defective product is still greater than zero, it in
fact holds zero value to a risk averse consumer who prefers not to take the chance. Id. Following
this general proposition, Dr. Arnold asserts that “most” consumers are risk averse, and therefore
would not have purchased a defective product at all had they been aware of a defect. Edwards
Decl., Ex. 56 at ¶¶ 23–24. He does not maintain, however, that “all” consumers or that “all” class
members are risk averse, nor does he attempt to determine what proportion of the class are risk
averse and therefore would pay nothing for the MFT system. Yet, in order to conclude the class
damages are based on the full value paid for the MFT, Dr. Arnold implicitly assumes that all class
members were risk averse consumers.
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[44] This is a tenuous thread, as Plaintiffs acknowledged at the hearing. Nevertheless, Plaintiffs
are willing to hinge their case on proving to the jury that the MFT was so defective as to confer
no value to any class member. Ford disputes that fact and will be entitled to present evidence
of MFT value. The resolution of this factual predicate upon which Dr. Arnold's opinion is based
is for the jury to determine. See Fed. R. Evid. 702, Adv. Comm. Notes (2000) (explaining that
“[w]hen facts are in dispute, experts sometimes reach different conclusions” and a trial court is not
“authorize[d] ... to exclude an expert's testimony on the ground that the court believes one version
of the facts and not the other”). 28  So long as that assumption regarding the universality of risk
averseness is not “indisputably wrong,” Daubert does not bar Dr. Arnold's testimony. In view of
the evidence regarding the pervasiveness and seriousness of the defect of the MFT system, the
Court is unable at this juncture to conclude that Dr. Arnold's assumption is indisputably wrong.
The Court therefore declines to exclude Dr. Arnold's testimony at this time.


28 Ford's reliance on Philips v. Ford Motor Co. is inapposite for the same reasons stated by
Judge Koh in her decision. See Case No. 14–cv–02989–LHK, 2016 WL 7428810, at *22,
2016 U.S. Dist. LEXIS 177672, at *73 (N.D. Cal. Dec. 22, 2016) (contrasting Dr. Arnold's
report in that case because it appears “in conjunction with a second report by another expert
that faithfully measure[s] class members' expected utility” and because the defect in this
case “is visible to consumers and about which consumers are likely to have preferences,”
in contrast to those in Phillips involving an obscure component of which “consumers are
probably not aware”).


3. Ford's Challenges Under Comcast
[45]  [46] Ford also challenges whether Plaintiffs' damages models are adequately tailored to
measure the diminution of value caused by the defect, as required for breach of warranty claims.
Under Comcast, “[a] model purporting to serve as evidence of damages in [a] class action must
measure only those damages attributable to that theory [of liability certified for class treatment].”
Comcast Corp. v. Behrend, 569 U.S. 27, 35, 133 S.Ct. 1426, 185 L.Ed.2d 515 (2013). “If the
model does not even attempt to do that, it cannot possibly establish that damages are susceptible
of measurement across the entire class for purposes of Rule 23(b)(3).” Id. *975  “Calculations
need not be exact, but at the class-certification stage (as at trial), any model supporting a plaintiff's
damages case must be consistent with its liability case ....” Id. (quotation and citations omitted).
See also Culley v. Lincare Inc., 2017 WL 3284800, 2017 U.S. Dist. LEXIS 121834 (E.D. Cal.
Aug. 2, 2017) (granting summary judgment and decertifying class where plaintiffs' damages model
was “wholly unconnected to ... any specific loss resulting from Defendants' allegedly unfair and
deceptive treatment of meal breaks”).
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a. Mr. Boedeker's Calculation Of Breach Of Warranty Damages


Ford claims that Mr. Boedeker's analysis “results in very specific value differences tied directly
to certain material non-disclosures—the very fraud theory that this Court refused to certify for
classwide adjudication.” Mot. at 22. According to Ford, this creates a mismatch between Mr.
Boedeker's damages model and the liability theory, in violation of Comcast.


Plaintiffs argue that, for purposes of their warranty claims, they may rely on both Result 2 and
Result 3. As explained above, under Result 2, Mr. Boedeker informed respondents that MFT
suffered from a glitch that would be resolved in the future. Under Result 3, Mr. Boedeker exposed
respondents to particular statements by Ford officials in which they acknowledged the extent of
the defect, including that it could not be resolved.


Result 2 appears to be appropriately tailored to a breach of warranty theory of damages. Though
it is true that Result 2 measures how consumers value MFT when they are aware of a defect, that
does not mean that Result 2 is premised on a fraud theory of liability. The survey respondents
were not made aware of Ford's state of mind, the key to a fraud theory. The respondents were
not told, e.g., that Ford already knew about the defect. Rather, Result 2 measures the difference
in how consumers value MFT with and without the defect, a subjective valuation from which
Mr. Boedeker then extrapolates MFT's drop in value caused by the defect. That corresponds with
the measure of damages under breach of warranty, as explained above. Accordingly, there is no
“mismatch” under Comcast between the method used to calculate damages under Result 2 and
Plaintiffs' theory of warranty liability.


Plaintiffs also argue that Result 3, in which survey respondents were provided with statements by
Ford officials revealing the extent of the MFT defect, 29  also provides an appropriate measure of
damages because the Song–Beverly Act allows for a penalty of two times the amount of actual
damages if “the buyer establishes that the failure to comply was willful.” Cal. Civ. Code § 1794(c).
That argument not only fails to address the laws of other states, but is also a non-sequitur. The
fact that Plaintiffs may double actual damages if they prove willfulness at trial does not mean that
the method used in Result 3 to estimate actual damages is tailored to Plaintiffs' liability theory.
The question is whether Result 3 provides an appropriate model to measure breach of warranty
damages. To the extent it measures the effect on consumer valuation of information about the
severity of the defect, it does. However, it appears that Result 3 injects information about Ford's
state of mind and implicitly about Ford's culpability. Ford argues that Result 3's projection of
damages is tainted because it makes it impossible to separate how respondents *976  valued Ford's
knowledge of fraud (and its culpability) in comparison to consumers' valuation based solely on
the defect's severity.
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29 The actual statements shared with survey respondents have not been submitted to the Court.
Mr. Boedeker's report states they are listed in “Appendix A” to the report, but Appendix A
was not filed.


However, the effect of this potential defect in the survey design, if any, is not clear. The Court
cannot say the analysis is inherently unreliable. Exclusion under Daubert and Comcast is not
required particularly since the alleged defect of Mr. Boedeker's analysis will be made plain to the
jury which can then choose what weight to give to his testimony.


In sum, Comcast does not bar Mr. Boedeker's testimony.


b. Mr. Boedeker and Dr. Arnold's Failure To Consider Post–Purchase Facts


Ford also faults Mr. Boedeker for “fail[ing] even to consider the available direct evidence of the
actual performance or value of the class vehicles,” and failing to “offer[ ] any opinion as for the
value of the software updates Ford offered to MFT,” which Ford's expert Dr. Singer opined were
valuable. Mot. at 22. 30  It is true that Mr. Boedeker did not consider any services or repairs related
to MFT, any software updates to MFT, any actual use of MFT by class members, or whether
customers received any value from such use. Edwards Decl., Ex. 59 at 293:3–294:7; 343:14–
345:15. According to Ford, this means that Mr. Boedeker's damages analysis “fails to provide a
reliable measure of the actual value of the class vehicles.” Id. However, Plaintiffs' burden is to
offer a measure of the difference in value “at the time and place of acceptance,” U.C.C. § 2–714(2),
which, by definition, does not require looking at subsequent use. Thus, Mr. Boedeker's model
adequately focuses on the difference in value, anchored in differences in willingness-to-pay, at the
point of purchase. His opinion goes no further than addressing this point.


30 Ford also criticized Mr. Boedeker for failing to take into account the effect wear and tear
has on vehicle value under Isip, but that is irrelevant because Mr. Boedeker estimates MFT-
value, not overall vehicle value.


As to whether Ford's subsequent software upgrades improved the value of MFT, that goes to the
question whether damages based on diminished value at time of purchase were mitigated, a matter
which is Ford's burden to produce. See Docket No. 279 at 31 (permitting Ford “to present evidence
of mitigation later in this litigation (to reduce its liability)”). 31  There appears to be conflicting
evidence on whether Ford's subsequent software updates completely resolved the defect. Ford's
expert, Dr. Singer, opines that improvements to the software through subsequent upgrades would
have conferred additional value, but he does not evaluate whether the software upgrades were
in fact improvements. 32  Ford itself has not *977  submitted evidence to demonstrate that the
software upgrades in fact resolved the defects at issue. Further, Plaintiffs dispute that the MFT
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updates resolved the defects or restored any value. 33  This is a matter for trial, which, if resolved in
Ford's favor, will likely impact the jury's assessment of damages notwithstanding Mr. Boedeker's
analysis. 34


31 Where the plaintiff presents evidence of value at the time of delivery, it is the defendant's
burden to rebut that evidence. See Louis DeGidio Oil & Gas Burner Sales and Serv., Inc.
v. Ace Engineering Co., Inc., 302 Minn. 19, 225 N.W.2d 217 (1974) (affirming jury award
for full value of defective burners even though “the continued use of most of the equipment
was certainly some evidence it had value” because such evidence was “not conclusive on the
factfinders” and the defendant “offered no evidence whatever of the value of the equipment
at the time of its delivery to rebut the testimony of plaintiff's witnesses”). The circumstances
of this case are somewhat distinguishable because post-purchase software updates would
not alter the value of the vehicles at time of delivery. However, they may constitute “special
circumstances” under U.C.C. § 2–714 permitting a different measure of damages, and thus
may offset the class members' original loss if Ford can demonstrate the software updates
conferred value.


32 See Edwards Decl., Ex. 60 at ¶ 40 (stating that “[i]mprovements to the Base Software imply
a high Value Received for Class Members that received the updates, particularly those that
purchased MFT-equipped vehicles later in the Class Period,” but no explanation whether the
upgrades were in fact “improvements”); ¶ 55 (same).


33 That the issue is disputed distinguishes this case from Waller v. Hewlett–Packard Co., 295
F.R.D. 472, 487–89 (S.D. Cal. 2013), where a consumer who purchased software that did
not contain an advertised feature brought a class action complaint on behalf of defrauded
consumers. After receiving evidence that the software manufacturer released a free software
update adding the feature, which the plaintiff acknowledged resolved his concerns, the court
decertified the class.


34 Because no such evidence was provided by Ford in connection with its motion, Plaintiffs
were not obligated to submit rebuttal evidence on this motion. However, the Court notes
that Plaintiffs' attempt to do so fell far short. Plaintiffs merely cited back to the Court's class
certification order and re-attached exhibits cited by the Court in the class certification order as
Exhibits 23, 24, and 25 to the Berman Declaration. Plaintiffs' brief made no attempt to explain
the contents of the exhibits, and counsel was unable to explain their import at the hearing. In
any case, the exhibits do not appear to demonstrate that no software upgrade ever resolved the
defect. Exhibit 23 is an October 2011 e-mail; regardless of its contents, it is unclear how an
e-mail sent very early in the class period can demonstrate that no software upgrade resolved
the defect. Exhibit 24 is a July 23, 2012 slideshow titled “Electrical AQM Quality Review,”
but it is unclear how it indicates that no subsequent update successfully repaired the MFT



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974119390&pubNum=0000595&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974119390&pubNum=0000595&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1002112&cite=ULUCCS2-714&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031741947&pubNum=0000344&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&fi=co_pp_sp_344_487&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_344_487 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031741947&pubNum=0000344&originatingDoc=Iaa689e30124011e8b0f5f1ddd5677a94&refType=RP&fi=co_pp_sp_344_487&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_344_487 





In re MyFord Touch Consumer Litigation, 291 F.Supp.3d 936 (2018)
94 UCC Rep.Serv.2d 1193


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 57


defect. Similarly, Exhibit 25 is a January 28, 2013 slideshow titled “Electrical AQM Quality
Review—Glidepaths & Warranty Spend.” The charts apparently deal with information about
improvements in connection various MFT features, but no explanation was provided to the
Court how it demonstrates that the MFT defect was never repaired. Nevertheless, there is at
least some evidence in the record of MFT problems arising after the August 2013 software
update. See, e.g., Kirchoff Dep. (Edwards Decl., Ex. 36) at 186–192 (defect problems arose
in November–December 2014).


Ford also challenges Dr. Arnold's analysis of damages because he does not account for post-
purchase software fixes. Like Mr. Boedeker, Dr. Arnold confined his analysis to valuation at the
time of purchase. In his report, Dr. Arnold states:


I intentionally chose to exclude from my analysis any consideration of,
and allowance for, potential residual value of MyFord Touch equipment. I
understand that Plaintiffs' claim that the injury from the misrepresentation
and/or sale of the defective MyFord Touch system occurs at the time of
purchase by Class members and that, therefore, damages should be computed
as of that time. For these reasons, any remedy need not look forward in time
and consider ex post factors. If, for the sake of argument, the law requires
consideration of ex post factors (for example, software fixes), I can easily
incorporate such a consideration on a classwide basis. For example, I could
compute the economic life of the vehicles at issue and determine what portion
of the economic life was used during the presence of the defect.


Id. ¶ 48.


As discussed above in connection with Mr. Boedeker, however, it is Ford's burden to rebut
Plaintiffs' damages calculations by showing that its subsequent software updates added value and
thereby mitigated their damages.


Finally, Ford claims Dr. Arnold must consider “the value of the entire vehicle, not just the
purportedly defective system.” *978  Ford cites T & M Solar and Air Conditioning, Inc. v. Lennox
Int'l Inc., 83 F.Supp.3d 855 (N.D. Cal. 2015) for that proposition, but T & M Solar is not a vehicle
defect case and does not discuss how damages must be measured for breach of implied warranty
in such cases. Similarly, Ford cites to this Court's previous dismissal order, but the cited portion
merely states that one may not “[i]dentify a particular component of a car ... and use that to define
the ordinary purpose of the car,” but it says nothing about how damages are calculated. See Docket
No. 97 at 48, n.14. In any case, since MFT was a component of the vehicles, a loss in value for
the MFT is a loss of value for the vehicle as well.
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For the same reasons stated above, Dr. Arnold's decision not to consider subsequent value added
does not mean that his model fails to estimate implied and express warranty damages at the time
of purchase under Comcast.


In sum, because Ford has not established that Dr. Arnold and Mr. Boedeker's damages fail to pass
muster under Daubert or Comcast, the Court DENIES Ford's motion for summary judgment based
on a failure of proof with respect to classwide damages.


G. Individual Fraud Claims and Evidence of Reliance
[47]  [48] An essential element for a claim of fraud by omission is demonstrating actual reliance
on the fraudulent omission. See Daniel v. Ford Motor Co., 806 F.3d 1217, 1225 (9th Cir. 2015).
Ford argues that individual Plaintiffs Rodriguez, Miller–Jones, and Ervin cannot prove justifiable
reliance on Ford's omissions because they either subsequently purchased a second MFT-equipped
vehicle despite their experience with the first vehicle, or were aware, prior to purchase, of criticisms
of MFT. Ford cites cases for the general proposition that a plaintiff cannot prove reasonable or
justifiable reliance if the plaintiff was actually aware of the omitted information or based on notice
would have uncovered it through the exercise of reasonable diligence. 35  However, justifiable
reliance is a fact-specific question that is usually appropriate for jury resolution. 36  As explained
below, viewing the evidence in Plaintiffs' favor, a reasonable jury could conclude that Plaintiffs'
reliance was justified.


35 See Meridian Title Ins. Co. v. Lilly Homes, Inc., 735 F.Supp. 182, 185–86 (E.D. Va. 1990)
(plaintiff who hired title search company and had actual knowledge that title belonged to two
entities could not have justifiably relied on defendant's representation that only one entity
had title); Rich v. Olah, 274 S.W.3d 878, 887–88 (Tex.App.Ct. 2008) (purchasers who were
advised of warranty inspections of home after foundation repairs and were aware of cracks in
the walls, kitchen tile, and of sticking doors prior to purchase could not have justifiably relied
on failure to disclose need for remedial work on foundation); Courseview, Inc. v. Phillips
Petroleum Co., 158 Tex. 397, 312 S.W.2d 197, 205 (1957) (noting that a plaintiff alleging
fraud must exercise reasonable diligence when it is put on notice of facts that arouse its
suspicions, such as obtaining information through public records or other inquiries).


36 See Copart, Inc. v. Sparta Consulting, Inc., 277 F.Supp.3d 1127, 1151 (E.D. Cal. 2017)
(noting that “justifiable reliance is a context-specific and fact-intensive inquiry”); Jackson
v. Fischer, 2017 WL 1019830, at *7 (N.D. Cal. Mar. 16, 2017) (concluding that “under
the facts of this case, the questions of scienter and reasonable reliance raise further triable
issues—in particular, issues related to state of mind, intent, and credibility—which are not
appropriate for resolution on summary judgment”); Dias v. Nationwide Life Ins. Co., 700
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F.Supp.2d 1204, 1218 (E.D. Cal. 2010) (“Justifiable reliance is normally a question of fact
for a jury” except in “rare cases.”).


*979  1. Plaintiff Rodriguez's Texas DTPA claim
Ford argues that Plaintiff Rodriguez cannot prove reliance in support of his individual claim under
the Texas Deceptive Trade Practices Act because six months after purchasing an MFT-equipped
Ford Focus, he purchased an MFT-equipped Ford Explorer for his sister. This appears to be a
challenge under the first component of reliance, i.e., materiality. Daniel, 806 F.3d at 1225. In other
words, the fact that Rodriguez purchased a second MFT-equipped vehicle might suggest that the
MFT defect could not have made a difference to his own earlier purchase and was thus immaterial.


[49] However, Plaintiff Rodriguez's testimony does not establish that he was aware of the defect
and its severity by the time he paid for his sister's vehicle. He states that when his sister purchased
her vehicle, he “still had held out hope that [Ford] would fix the system around that time.” Edwards
Decl., Ex. 64 at 146:8–9. This testimony does not establish that Plaintiff Rodriguez was fully aware
of the omitted information at the time of the second purchase (i.e., the severity of the defect or
the fact that it could not be solved), such that the only reasonable inference is that the defect was
immaterial to him. At most it would be probative, but not dispositive, of what was material to his
own vehicle purchase six months earlier. Furthermore, Plaintiff Rodriguez testified that he played
virtually no role in his sister's purchase decision other than paying the bill. Edwards Decl., Ex. 64
at 62:11–14, 62:20–23. Because he deferred to his sister's decision, her purchase decision does not
necessarily speak to what he himself considered to be material.


Because Ford has not established that no reasonable jury could conclude that Rodriguez justifiably
relied on Ford's omission at the time of his own vehicle purchase, the Court DENIES Ford's motion
for summary judgment.


2. Virginia Plaintiff Miller–Jones and Texas Plaintiff Ervin
Ford also argues that Plaintiffs Miller–Jones and Ervin could not have reasonably relied on the
omitted information because they were already aware of certain criticism of MFT before their
vehicle purchases. In effect, Ford argues that the omitted information was thus immaterial to them.
However, each Plaintiff's testimony does not support that argument.


Plaintiff Miller–Jones testified that he had not visited websites with consumer complaints before
he purchased the vehicle. See Berman Decl., Ex. 13 42:25–4. To the extent he had read articles
in which the MyFord Touch system “got heavily criticized in the New York Times and Consumer
Reports,” he said that “the articles ... had been written originally, I think around 2010 and '11, 12
even, maybe even early 12 before that, and there had been upgrades to the system, so I was—I
wasn't terribly worried.” Id. at 102:6–15. He “dismissed” that coverage because “the[ ] [articles]
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were a year or so old ... and I had assumed and knew at least to some degree that they [Ford] had
upgraded [MFT] at least once, and there were no follow-up articles that I could find that basically
said anything more than what they had said before.” Id. at 124:3–9. He thought that “Ford will
fix it if it's got a problem.” Id. 102:19–20; 124:12–13 (“I trusted them to fix whatever would—
would have been wrong.”). He reiterated, “I have faith in Ford, they—they're going to fix this,
and I will buy it. That's really why I went—I ultimately bought it, because everything that had
been criticized before that looked like it could have been fixed in the period between the time the
criticism was written and the time I bought—was ready to buy *980  the car.” Id. at 329:13–21.
He reiterated that, “if I had a choice to buy the car again today, I wouldn't.” Id. at 81:14–15.


Plaintiff Miller–Jones never testified that he was aware of the full scope of the problem (i.e., that
MFT had not or could not have been fixed). Ford has not introduced any evidence that Plaintiff
Miller–Jones had reason to suspect that the version of MFT he purchased suffered from the same
problems for which earlier versions had been criticized. Nor has Ford introduced any evidence
establishing that Plaintiff Miller–Jones could have learned about the severity of the defect or its
un-fixability through the exercise of reasonable diligence. Indeed, Ford does not explain how an
ordinary consumer could have learned that information when, if it existed, it was likely in Ford's
exclusive possession. Viewing the evidence most favorably to Miller–Jones, then, a reasonable
jury could conclude that he justifiably relied on Ford's omission because he was not and could not
have become aware of the extent and irreparability of the MFT defect prior to purchase.


Similarly, Plaintiff Ervin was exposed to some criticism of the MFT system prior to purchasing his
vehicle, but was not aware of the extent of the defect. Specifically, he stated that an article he read
explained that “[o]verall, the vehicle was great” and “[e]ven MyFord Touch was very useful” but
that “as there are with anything, there's always an imperfection that they find,” such as “saying it's a
little bit slow to respond, which it was, and that it's not necessarily perfect, but nothing is.” Edwards
Decl., Ex. 65 at 102:20–103:4. The “gist of these articles was that it was a positive indication” for
the vehicle. Id. at 102:1–5. Ervin also testified he did not read anything “negative” or “critical” of
MyFord Touch before he went to the dealership for the first time. Berman Decl., Ex. 12 at 75:4–10,
75:22–25. Indeed, he agreed that “specifically about the MyFord Touch system, the theme was,
some imperfection, but overall, it's a good system.” Id. at 103:10–16. As with Miller–Jones, this
testimony does not establish that Ervin was aware of the extent of the defect or that it could not
be repaired at the time that he purchased his vehicle; nor does Ford explain how Ervin could have
learned that information through the exercise of reasonable diligence.


Accordingly, the Court DENIES Ford's motion for summary judgment on Plaintiff Ervin and
Miller–Jones's individual, non-certified fraud claims.


3. Plaintiff Center for Defensive Driving
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Plaintiffs concede that Ford's motion for summary judgment with respect to Plaintiff Center for
Defense Driving's uncertified claim under California's Consumer Legal Remedies Act should be
granted because CDD is a non-profit corporation that purchased its vehicle for work, and therefore
does not constitute a “consumer” under California law. See Cal. Civ. Code §§ 1761(d) (defining
“consumer” as “an individual who seeks or acquires, by purchase or lease, any goods or services for
personal, family, or household purposes”), 1780(a) (limiting cause of action to “[a]ny consumer”);
see also Edwards Decl., Ex. 33 (CDD Depo.) at 12:4–5, 20:14 (acknowledging that CDD is a
non-profit corporation that purchased an MFT-equipped vehicle for non-personal use). The Court
GRANTS Ford's motion for summary judgment on this claim.


IV. CONCLUSION


To summarize, the Court GRANTS Ford's motion as follows:


• On the California Class's implied warranty of merchantability claims under the Song–
Beverly Act, *981  GRANT with respect to used car purchasers because Plaintiffs have
not presented evidence to support an inference that Ford acted as a distributor or retailer,
such as through an agency relationship with its authorized dealers.


• On the Colorado Class's strict product liability claim, GRANT because the claim is
precluded by the economic loss rule.


• For Plaintiff Center for Defensive Driving's California Consumer Legal Remedies Act
claim, GRANT because CDD is not a “consumer” within the meaning of the statute.


The Court DENIES Ford's motion as follows:


• Implied Warranty: With respect to new vehicles, Plaintiffs have introduced sufficient
evidence for a reasonable jury to conclude that the vehicles were unmerchantable and that
the defects manifested within one year. Ford's disclaimer for vehicles used for business
purposes is not conspicuous and therefore unenforceable with respect to vehicle use for
business or commercial purposes.


• Express Warranty: Ford has not established that classwide summary judgment for failure
to exhaust two repair attempts is appropriate where its own evidence indicates that at
least some class members satisfied that requirement. Plaintiffs Kirchoff and Mitchell have
demonstrated that a genuine issue of material fact exists as to whether they exhausted two
repair attempts in connection with the MFT defect.
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• Ohio Negligence Class Claim: With respect to the Ohio Class's negligence claim, Plaintiffs
have introduced sufficient evidence for a jury to conclude that Ford breached its duty to
design a reasonably safe product, thereby causing economic harm to class members.


• California UCL Class Claim: With respect to the California Class's UCL claim, the Court
certified the non-fraud breach of warranty theories for class treatment, so the UCL claim
may proceed consistent with the Court's holdings regarding implied and express warranty.


• Plaintiff Creed: Plaintiff Creed may pursue a claim under the Massachusetts Consumer
Protection Act because a jury could conclude he purchased his vehicle for primarily
personal reasons and his demand letter was sufficient.


• Expert Damages Models: Mr. Boedeker and Dr. Arnold's damages models are adequate
under Daubert and Comcast to project classwide damages for breach of implied and
express warranty.


• Individual Fraud Claims: Plaintiffs Rodriguez, Ervin, and Mitchell–Jones have presented
sufficient evidence for a jury to conclude that they justifiably relied on Ford's omissions
concerning the MFT defect when they purchased their vehicle.


This order disposes of Docket No. 341.


IT IS SO ORDERED


All Citations


291 F.Supp.3d 936, 94 UCC Rep.Serv.2d 1193


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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42 Cal.4th 319
Supreme Court of California


INTERNATIONAL FEDERATION OF PROFESSIONAL AND
TECHNICAL ENGINEERS, LOCAL 21, AFL–CIO et al., Petitioners,


v.
The SUPERIOR COURT of Alameda County, Respondent;


Contra Costa Newspapers, Inc., et al., Real Parties in Interest.


No. S134253.
|


Aug. 27, 2007.


Synopsis
Background: Newspaper publisher petitioned for writ of mandate, under the California Public
Records Act (CPRA), to require city to disclose records indicating name, job title, and gross
salaries of all city employees who earned at least $100,000 in specified fiscal year. Two public
employee unions intervened. The Superior Court, Alameda County, No. RG04166830, Steven
Brick, J., granted publisher's petition. Unions petitioned for writ of mandate. The Court of Appeal
denied petitions. The Supreme Court granted unions' petition for review, superseding the opinion
of the Court of Appeal.


Holdings: The Supreme Court, George, C.J., held that:


[1] disclosure of city employees' salaries was not exempt under CPRA;


[2] disclosure of salaries did not violate state constitutional right to privacy; and


[3] disclosure of peace officers' salaries was not prohibited by statute governing discovery of peace
officers' records; disapproving City of Los Angeles v. Superior Court, 111 Cal.App.4th 883, 3
Cal.Rptr.3d 915.


Judgment of the Court of Appeal affirmed.


Kennard, J., filed concurring and dissenting opinion.


Baxter, J., filed concurring and dissenting opinion.
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Chin, J., filed concurring and dissenting opinion.


Opinion, 27 Cal.Rptr.3d 262, superseded.


West Headnotes (15)


[1] Records Right of Access in General
Implicit in the democratic process is the notion that government should be accountable for
its actions; in order to verify accountability, individuals must have access to government
files to permits checks against the arbitrary exercise of official power and secrecy in the
political process. West's Ann.Cal. Const. Art. 1, § 3(b)(1); West's Ann.Cal.Gov.Code §
6250 et seq.


13 Cases that cite this headnote


[2] Records Compensation and benefits
Disclosure of gross salaries of all city employees who earned at least $100,000 to
newspaper that sought information did not constitute “unwarranted invasion of privacy”
within meaning of exemption from disclosure in California Public Records Act (CPRA);
disclosure of salary information had been longstanding practice of federal, state, and local
governments including this city until it had recently passed ordinance to contrary, and
disclosing such information furthered strong public interest in knowing how government
money was spent. West's Ann.Cal.Gov.Code §§ 6254(c), 6255(a).


See 2 Witkin, Cal. Evidence (4th ed. 2000) Witnesses, §§ 283, 288; Cal. Jur. 3d, Public
Officers and Employees, § 218; Cal. Jur. 3d, Records and Recording Laws, §§ 11, 17;
Annot., Payroll Records of Individual Government Employees as Subject to Disclosure to
Public (1980) 100 A.L.R.3d 699.


23 Cases that cite this headnote


[3] Records Health and medical information
Records Employment Information;  Personnel Practices and Files
California Public Records Act (CPRA) exemption for “personnel, medical or similar files,
the disclosure of which would constitute an unwarranted invasion of personal privacy”
requires courts to balance two competing interests, both of which the CPRA seeks to
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protect: the public's interest in disclosure and the individual's interest in personal privacy.
West's Ann.Cal.Gov.Code § 6254(c).


18 Cases that cite this headnote


[4] Constitutional Law Right to Privacy
Under the right to privacy, a particular class of information is “private” when well-
established social norms recognize the need to maximize individual control over its
dissemination and use to prevent unjustified embarrassment or indignity. West's Ann.Cal.
Const. Art. 1, § 1.


[5] Constitutional Law Reasonable, justifiable, or legitimate expectation
For the right to privacy, a “reasonable expectation of privacy” is an objective entitlement
founded on broadly based and widely accepted community norms. West's Ann.Cal. Const.
Art. 1, § 1.


16 Cases that cite this headnote


[6] Records Danger to personal life or safety
Although a peace officer's identity is generally not exempt from disclosure under the
California Public Records Act (CPRA), if an officer's anonymity is essential to his or her
safety, the need to protect the officer would outweigh the public interest in disclosure and
would justify withholding the officer's name. West's Ann.Cal.Gov.Code § 6250 et seq.


9 Cases that cite this headnote


[7] Constitutional Law Financial information
Records Compensation and benefits
Disclosure of gross salaries of all city employees who earned at least $100,000 to
newspaper that sought information did not violate state constitutional right to privacy,
despite potential commercial exploitation of list of high earning city employees; disclosure
of information contributed to public's understanding and oversight of governmental
operations by allowing interested parties to monitor expenditure of public funds. West's
Ann.Cal. Const. Art. 1, § 1.


6 Cases that cite this headnote
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[8] Constitutional Law Right to Privacy
Constitutional Law Reasonable, justifiable, or legitimate expectation
The party claiming a violation of the state constitutional right of privacy must establish
(1) a legally protected privacy interest, (2) a reasonable expectation of privacy under the
circumstances, and (3) a serious invasion of the privacy interest. West's Ann.Cal. Const.
Art. 1, § 1.


31 Cases that cite this headnote


[9] Constitutional Law Right to Privacy
In order to determine whether an alleged invasion of privacy is sufficiently serious to
constitute a violation of that constitutional right, the competing privacy and nonprivacy
interests must be balanced; invasion of a privacy interest is not a violation if the invasion
is justified by a competing interest. West's Ann.Cal. Const. Art. 1, § 1.


24 Cases that cite this headnote


[10] Records Compensation and benefits
Disclosure of salaries of city peace officers who earned more than $100,000 was not
prohibited by statutes concerning discovery of officers' personnel files and thus was not
exempted from disclosure under California Public Records Act (CPRA) exemption for
disclosures prohibited by law; salaries were not “personal data” under statutes, salary
information was not “obtained from” personnel records within meaning of statutes, and
in light of public interest in governmental fiscal issues, disclosure was not unwarranted
invasion or personal privacy; disapproving City of Los Angeles v. Superior Court, 111
Cal.App.4th 883, 3 Cal.Rptr.3d 915. West's Ann.Cal.Penal Code §§ 832.7, 832.8(a, f);
West's Ann.Cal.Gov.Code § 6254(k).


10 Cases that cite this headnote


[11] Records Matters Exempted or Prohibited from Disclosure Under Other Laws
Because peace officer personnel records and information obtained from such records are
made confidential by statute, they are exempt from disclosure under the California Public
Records Act (CPRA). West's Ann.Cal.Penal Code § 832.7; West's Ann.Cal.Gov.Code §
6254(k).


7 Cases that cite this headnote
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[12] Records Employment and Occupational Information
Term “personal data,” in statute enumerating peace officers' information prohibited from
disclosure except as provided by discovery statutes, is not intended to have broadest
possible meaning and is instead limited to nonexhaustive list of specific examples. West's
Ann.Cal.Penal Code § 832.8(a).


3 Cases that cite this headnote


[13] Statutes General and specific terms and provisions;  ejusdem generis
Ejusdem generis applies whether specific words follow general words in a statute or vice
versa; in either event, the general term or category is restricted to those things that are
similar to those which are enumerated specifically.


10 Cases that cite this headnote


[14] Statutes Express mention and implied exclusion;  expressio unius est exclusio
alterius
Ordinarily, the enumeration of one item in a statute implies that the Legislature intended
to exclude others.


3 Cases that cite this headnote


[15] Privileged Communications and Confidentiality Personnel files
Statute defining “personnel records” for purpose of discovery of peace officers' records
renders confidential only the types of information specified. West's Ann.Cal.Penal Code
§ 832.8.


2 Cases that cite this headnote


Attorneys and Law Firms


***695  Davis & Reno and Duane W. Reno, San Francisco, for Petitioners.


Carroll, Burdick & McDonough, Ronald Yank, David M. Rice and Troy M. Yoshino, San
Francisco, for CDF Firefighters as Amicus Curiae on behalf of Petitioners and Real Party In
Interest Oakland Police Officers' Association.
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Opinion


GEORGE, C.J.


*327  **491  This case presents the question whether the names and salaries of public employees
earning $100,000 or more per year, including peace officers, are exempt from public disclosure
under the California Public Records Act (Gov.Code, § 6250 et seq.). 1  The Court of Appeal
concluded they are not, because “well-established norms of California public policy and American
public employment exclude public employee names and salaries from the zone of financial privacy
protection.” For the reasons explained below, we affirm the judgment of the Court of Appeal.


1 All further statutory references are to the Government Code unless otherwise noted.


I.


Reporters employed by Contra Costa Newspapers, Inc. (the Newspapers) requested under the
California Public Records Act (the Act) that the City of Oakland (the City) provide them with the
names, job titles, and gross salaries of all city employees who earned $100,000 or more in fiscal
year 2003–2004, including those individuals whose base salary equaled or exceeded that amount
and those who earned a lower base salary but were paid $100,000 or more because of overtime
work. The City agreed to disclose salary and overtime information for each job classification, but
refused to provide salary information linked to individual employees, claiming that individually
identified salary information is exempt from disclosure. The Newspapers sought a writ of mandate
in the superior court to compel the City to disclose the requested salary records.


The City's refusal was a departure from its past practice. At least during the years 1996 through
2003, the City's personnel director disclosed the names, job titles, and salaries of all city employees,
and this information was published in a local newspaper. The City changed its policy in May
2004, citing as factors supporting this decision (1) two appellate court decisions that recognized
a privacy right in public employee salary information ( **492  Teamsters Local 856 v. Priceless,
LLC (2003) 112 Cal.App.4th 1500, 5 Cal.Rptr.3d 847 (Priceless ) and City of Los Angeles v.
Superior Court (2003) 111 Cal.App.4th 883, 3 Cal.Rptr.3d 915 (City of Los Angeles )); (2)
increased concerns regarding financial privacy; and (3) strong opposition to its ***697  prior
policy from two unions that represented city employees. In addition, because the City has a merit-
based compensation system, it concluded that disclosing the salaries of public employees by name
each year would permit members of the public to construct a performance evaluation of each
employee by calculating the percentage increase in his or her salary from year to year, which would
invade the employee's privacy.
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*328  The superior court granted leave to intervene to two employee unions, the International
Federation of Professional and Technical Engineers, Local 21 (Local 21) and the Oakland Police
Officers Association (the Police Officers Association). The superior court granted the Newspapers'
petition and ordered the City to disclose the requested salary information. The court concluded that
the City and the intervening unions had failed to establish that city employees who earn $100,000
or more have any protected privacy interest in information related to their salary, and found that
such salary information consistently had been disclosed in the past, both by the City and by federal,
state, and other local governments. Although the City and some other cities recently had refused to
disclose individually identified salary information, the court concluded that these refusals appeared
to reflect “uncertainty about the proper interpretation of the [Act] in light of recent court decisions.”


The superior court also concluded that, even assuming a privacy interest existed, that interest is
outweighed by the public interest in disclosure. The court found “extremely speculative” the fears
expressed by two declarants that identity fraud and unwanted solicitations would ensue in the event
information disclosing their salaries were to be released. Furthermore, the superior court found,
the evidence presented by the Newspapers supports their contention that disclosure of the names
of employees in connection with their individual salaries is “in many cases necessary to disclose
inefficiency, favoritism, nepotism, and fraud with respect to the government's use of public funds
for employee salaries.” The court also rejected the Police Officers Association's contention that a
different result is required under Penal Code sections 832.7 and 832.8 with regard to its members
because those statutes render peace officer personnel records confidential, the court concluding
that salary information is not included within the definition of “personnel records” under the latter
statute.


The City chose not to appeal from the judgment rendered by the superior court. Local 21 and the
Police Officers Association (collectively, the Unions) filed a petition for writ of mandate in the
Court of Appeal. After issuing an order to show cause, that court denied the Unions' petitions. The
Unions then successfully sought review in this court.


II.


A.


[1]  Openness in government is essential to the functioning of a democracy. “Implicit in the
democratic process is the notion that government should be accountable for its actions. In order to
verify accountability, individuals *329  must have access to government files. Such access permits
checks against the arbitrary exercise of official power and secrecy in the political process.” (C.B.S.,
Inc. v. Block (1986) 42 Cal.3d 646, 651, 230 Cal.Rptr. 362, 725 P.2d 470, fn. omitted (Block ).)
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In adopting the Act, the Legislature declared that “access to information concerning the conduct
of the people's business is a fundamental and necessary right of every person ***698  in this
state.” (§ 6250.) As the result of an initiative adopted by the voters in 2004, this principle is now
enshrined in the state Constitution: “The people have the right of access to information concerning
the conduct of the people's business, and therefore, ... the writings of public officials and agencies
shall be open to public scrutiny.” (Cal. Const., art. I, § 3, subd. (b)(1).)


The Legislature has been “mindful of the right of individuals to privacy.” (§ 6250.) Set forth in the
Act are numerous exceptions **493  to the requirement of public disclosure, many of which are
designed to protect individual privacy. (See § 6254.) 2  In addition, a catchall exception applies if
“ on the facts of the particular case the public interest served by not disclosing the record clearly
outweighs the public interest served by disclosure of the record.” (§ 6255, subd. (a).) Unless one of
the exceptions stated in the Act applies, the public is entitled to access to “any writing containing
information relating to the conduct of the public's business prepared, owned, used, or retained by
any state or local agency.” (§ 6252, subd. (e); § 6253, subd. (a).)


2 The 2004 initiative that amended the state Constitution to include a right of access to public
records explicitly preserves such statutory exceptions. (Cal. Const., art.1, § 3, subd. (b)(5).)


[2]  The parties agree that the records at issue meet the definition of public records contained in
the Act. (§ 6252, subd. (d); § 6253, subd. (a).) The records therefore must be disclosed unless
one of the statutory exceptions applies. The party seeking to withhold public records bears the
burden of demonstrating that an exception applies. (See § 6255.) At issue here is the exemption
for “[p]ersonnel, medical or similar files, the disclosure of which would constitute an unwarranted
invasion of personal privacy.” (§ 6254, subd. (c).) The Unions contend that the salaries of named
public employees are “personnel ... or similar files” and that their disclosure constitutes an
“unwarranted invasion of personal privacy” under this exception.


[3]  We need not decide whether the records of a public entity's payroll expenditures constitute
“personnel ... or similar files” because, assuming for purposes of discussion that they do, the
exemption does not apply; the disclosure here does not constitute an “unwarranted invasion of
personal privacy.” (§ 6254, subd. (c).) This exemption requires us to balance two competing
interests, both of which the Act seeks to protect—the public's *330  interest in disclosure and the
individual's interest in personal privacy. Balancing these interests, we conclude that disclosure of
the salary information at issue in the present case would not constitute an unwarranted invasion
of personal privacy.


[4]  “A particular class of information is private when well-established social norms recognize
the need to maximize individual control over its dissemination and use to prevent unjustified
embarrassment or indignity.” (Hill v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 35,
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26 Cal.Rptr.2d 834, 865 P.2d 633 (Hill ).) 3  The ***699  parties agree that individuals have a
legally recognized privacy interest in their personal financial information. Even before the explicit
incorporation of the right of privacy into our state Constitution, we recognized that “the protection
of one's personal financial affairs and those of his (or her) spouse and children against compulsory
public disclosure is an aspect of the zone of privacy which is protected by the Fourth Amendment
and which also falls within that penumbra of constitutional rights into which the government
may not intrude absent a showing of compelling need and that the intrusion is not overly broad.”
(City of Carmel–by–the–Sea v. Young (1970) 2 Cal.3d 259, 268, 85 Cal.Rptr. 1, 466 P.2d 225
(City of Carmel).) The financial disclosure statute at issue in City of Carmel required every public
officer and every candidate for state or local office to disclose the nature and extent of his or her
investments in excess of $10,000 as well as those of his or her spouse and their minor children.
We held that the law was an overbroad intrusion into the right of privacy and thereby invalidly
restricted the right to seek or hold public office or employment. “[T]he right of privacy concerns
**494  one's feelings and one's own peace of mind [citation] and certainly one's personal financial
affairs are an essential element of such peace of mind.” (Ibid.) In City of Carmel, we balanced
the government's need to minimize conflicts of interest against the individual's right to maintain
privacy in his or her personal financial affairs, concluding that the financial disclosure statute at
issue was unconstitutional because it made no attempt to link the disclosure requirements to the
dealings or assets that might be expected to give rise to a conflict. (Id. at p. 269, 85 Cal.Rptr. 1,
466 P.2d 225; but see County of Nevada v. MacMillen (1974) 11 Cal.3d 662, 114 Cal.Rptr. 345,
522 P.2d 1345 [upholding later enacted, more narrowly drawn financial disclosure law].)


3 As we stated in Commission on Peace Officer Standards and Training v. Superior Court
(Aug. 27, 2007, S134072) 42 Cal.4th at pp. 278, 300, footnote 11, 64 Cal.Rptr.3d at p. 677,
footnote 11, 165 P.3d at p. 475, footnote 11, 2007 WL 2410091 (Commission on Peace
Officer Standards ): “Our decision in Hill, supra, 7 Cal.4th 1 [26 Cal.Rptr.2d 834, 865 P.2d
633], defined the elements that must be proved in order to establish a claim for invasion of
the state constitutional right of privacy. Although we find the definition of privacy used in
Hill to be useful in the present context, we do not intend to suggest that an intrusion upon a
privacy interest must rise to the level of an invasion of the constitutional right of privacy in
order to be recognized under ... section 6254, subdivision (c).”


*331  The statute at issue in City of Carmel required disclosure of personal financial matters
unrelated to the individual's public employment. The present case, in contrast, involves disclosure
of financial matters directly related to the individual's public employment. Of course, we recognize
that many individuals, including public employees, may be uncomfortable with the prospect of
others knowing their salary and that many of these individuals would share that information only
on a selective basis, even within the workplace. Nor do we question that public disclosure of an
individual's salary may cause discomfort or embarrassment. Nonetheless, in light of the strong
public policy supporting transparency in government, an individual's expectation of privacy in a
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salary earned in public employment is significantly less than the privacy expectation regarding
income earned in the private sector.


[5]  To the extent some public employees may expect their salaries to remain a private matter,
that expectation is not a reasonable one and is, accordingly, entitled to diminished weight in the
balancing test we apply under section 6254, subdivision (c). The “customs, practices, and physical
setting surrounding particular activities may create or inhibit reasonable expectations of privacy.”
(Hill, supra, 7 Cal.4th at p. 36, 26 Cal.Rptr.2d 834, 865 P.2d 633.) “A ‘reasonable’ expectation
of privacy is an objective entitlement founded on broadly based and widely accepted community
norms.” (Id. at p. 37, 26 Cal.Rptr.2d 834, 865 P.2d 633.) The “broadly based and widely accepted
community norm[ ]” applicable to government employee salary information is public disclosure.


***700  Well before the Act was adopted, the Attorney General stated that “the name of every
public officer and employee, as well as the amount of his salary, is a matter of public record.”
(State Employees' Retirement Act, 25 Ops.Cal.Atty.Gen. 90, 91 (1955) [concluding that state-
paid retirement benefits are public records].) Following adoption of the Act, the Attorney General
consistently has maintained that same position. (See County Payroll Records as Public Records, 60
Ops.Cal.Atty.Gen. 110 (1977) [county payroll records of names and amounts received by retirees
are public records]; Records for Performance Awards, 68 Ops.Cal.Atty.Gen. 73 (1985) [records
of the amounts and reasons for performance awards granted to executive managers of a city are
subject to disclosure under the Act].)


The Attorney General's longstanding position that government payroll information is public is
consistent with the widespread practice of federal, state, and local governments. 4  Evidence
submitted to the superior court by *332  the Newspapers demonstrates that disclosure of salary
information has been the practice of both the state and of local governments, including not only the
City of Oakland itself but also the nearby City of Berkeley, the City and County of San Francisco, as
well as Contra Costa County. The Newspapers' evidence also establishes that it is a **495  policy
of the State Controller to consider the name and salary of every public employee a matter of public
record and to disclose this information to any member of the public upon request. Additionally,
federal regulations require that the salary rates, including special performance awards and bonuses,
of most of its employees be made public. (5 C.F.R. § 293.311 (2007).) The Court of Appeal in the
present case, undertaking a review of case law from other jurisdictions, observed that “disclosure
of public employee names and salaries is overwhelmingly the norm.” 5


4 Local 21 cites a line of federal cases, decided under analogous provisions of the federal
Freedom of Information Act (FOIA) (5 U.S.C. § 552), that have recognized a privacy interest
in the salaries of employees of private companies who are paid with public funds. (See,
e.g., Painting Industry of Hawaii v. Dept. of Air Force (9th Cir.1994) 26 F.3d 1479, 1483–
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1484; Painting and Drywall Work Preservation Fund v. HUD (D.C.Cir.1991) 936 F.2d 1300,
1303; Hopkins v. U.S. Dept. of Housing & Urban Dev. (2d Cir.1991) 929 F.2d 81, 87–88;
Sheet Metal Workers v. Dept. of Veterans Affairs (3d Cir.1998) 135 F.3d 891, 903; see also
Campbell v. United States Civil Service Commission (10th Cir.1976) 539 F.2d 58, 62.) These
cases are distinguishable from the present one because they do not involve public employees.


5 The Court of Appeal cited the following cases: Local 1264 v. Municipality of Anchorage
(Alaska 1999) 973 P.2d 1132 (disclosure of municipal employees' names and salaries does
not violate their constitutional right of privacy or municipal code provision exempting
personnel records from disclosure); Richmond County Hospital Authority v. Southeastern
Newspapers Corp. (1984) 252 Ga. 19, 311 S.E.2d 806 (county hospital authority required
to disclose names and salaries of employees earning $28,000 or more per year); Magic
Valley Newspapers, Inc. v. Magic Valley Regional Medical Center (2002) 138 Idaho 143, 59
P.3d 314 (names and salaries of employees earning more than $50,000 per year not exempt
from disclosure under public records law); People ex rel. Recktenwald v. Janura (1978) 59
Ill.App.3d 143, 17 Ill.Dec. 129, 376 N.E.2d 22 (county forest preserve district required to
disclose names and salaries of employees); Clymer v. City of Cedar Rapids (Iowa 1999)
601 N.W.2d 42 (compensation of city employees, including amount of sick leave used,
subject to disclosure under open records act); State Dept. of SRS v. PERB (1991) 249 Kan.
163, 815 P.2d 66 (statute exempted personnel records but required disclosure of employee
names, salaries, and length of employment); Caple v. Brown (La.1975) 323 So.2d 217 (sheriff
required to disclose records of salary fund); Moberly v. Herboldsheimer (1975) 276 Md. 211,
345 A.2d 855 (hospital required to disclose salary of director); Hastings & Sons Pub. Co.
v. City Treasurer (1978) 374 Mass. 812, 375 N.E.2d 299 (city required to disclose payroll
records, including payroll records of police department); Penokie v. Mich. Technological
University (1980) 93 Mich.App. 650, 287 N.W.2d 304 (public university required to disclose
salaries and wages of university employees); Ms. Dept. of Wildlife v. Wildlife Enf. Off.
(Miss.1999) 740 So.2d 925 (state agency required to disclose amount of compensation time
accrued by each of its employees); Pulitzer Pub. v. MOSERS (Mo.App.1996) 927 S.W.2d
477 (statute requiring disclosure of public employees' salaries also required disclosure of
retirees' pensions); Mans v. Lebanon School Board (1972) 112 N.H. 160, 290 A.2d 866
(school board required to disclose teachers' salaries); Winston v. Mangan (Sup.Ct.1972) 72
Misc.2d 280, 338 N.Y.S.2d 654 (list of park district employees and their salaries subject to
disclosure); State ex rel. Petty v. Wurst (1989) 49 Ohio App.3d 59, 550 N.E.2d 214 (county
required to provide names and salary rates or total compensation of its employees); Moak
v. Philadelphia Newspapers, Inc. (Ct.1975) 18 Pa.Cmwlth. 599, 336 A.2d 920 (city finance
department required to disclose police department payroll records); Cleveland Newspapers,
Inc. v. Bradley (Tenn.Ct.App.1981) 621 S.W.2d 763 (hospital required to disclose payroll
records); Redding v. Brady (Utah 1980) 606 P.2d 1193 (state college required to disclose
names and gross salaries of employees); but cf. Redding v. Jacobsen (Utah 1981) 638 P.2d
503 (statute prohibiting disclosure of salary information for employees of institutions of
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higher education is not unconstitutional); Tacoma Public Library v. Woessner (1998) 90
Wash.App. 205, 951 P.2d 357 (records of employee names, salaries, benefits, and vacation
and sick leave pay not exempt from disclosure); but see Smith v. Okanogan County (2000)
100 Wash.App. 7, 994 P.2d 857 (list of persons employed by county prosecutor's office,
including titles and rates of compensation, not within scope of public records act); Board of
School Dir. of Milwaukee v. Wisconsin Emp. Rel. Com'n (1969) 42 Wis.2d 637, 168 N.W.2d
92 (names, addresses, and salaries of public school teachers are public record).
Neither Local 21 nor the Police Officers Association challenges the Court of Appeal's
conclusions regarding the prevailing norm in other states. We note that an American Law
Reports Annotation on the subject identified only two cases in which records disclosing the
salaries of current government employees were held to be exempt from disclosure under state
public records laws: Priceless, supra, 112 Cal.App.4th 1500, 5 Cal.Rptr.3d 847, and Smith
v. Okanogan County, supra, 100 Wash.App. 7, 994 P.2d 857. (Annot., Payroll Records of
Individual Government Employees as Subject to Disclosure to Public (1980) 100 A.L.R.3d
699, 705–706, § 3[b], and later cases (2006 Supp.) p. 80, § 3[b].)


***701  *333  Counterbalancing any cognizable interest that public employees may have in
avoiding disclosure of their salaries is the strong public interest in knowing how the government
spends its money. As we have observed in the context of the public's right of access to court
proceedings and documents, public access makes it possible for members of the public “ ‘to expose
corruption, incompetence, inefficiency, prejudice, and favoritism.’ ” (NBC Subsidiary (KNBC–
TV), Inc. v. Superior Court (1999) 20 Cal.4th 1178, 1211, fn. 28, 86 Cal.Rptr.2d 778, 980 P.2d
337, quoting Estate of Hearst (1977) 67 Cal.App.3d 777, 136 Cal.Rptr. 821.)


In the analogous context of open meeting laws, a distinction has been drawn between **496
personnel matters, which may be discussed in sessions closed to the public, and salaries, which
must be discussed in open session. (San Diego Union v. City Council (1983) 146 Cal.App.3d
947, 196 Cal.Rptr. 45.) California's open meetings law, the Ralph M. Brown Act (Brown Act),
requires that the meetings of local legislative bodies be open to the public, except as otherwise
provided. (§ 54953.) 6  ***702  The Brown Act permits a closed session for the consideration
of “the appointment, employment, evaluation of performance, discipline, or dismissal of a public
employee ....” (§ 54957, subd. (b)(1).) Accordingly, the San Diego Union case held that the
Brown Act permitted a city council to discuss, in closed session, the performance of various
city management employees, but that any discussion or decision about salary increases for those
employees must take place in *334  open session. The court rejected the argument that salary fell
within the exception for discussions of “employment” or “evaluation of performance” because an
employee's salary was a term and condition of the employee's continued employment and closely
related to performance. “Salaries and other terms of compensation constitute municipal budgetary
matters of substantial public interest warranting open discussion and eventual electoral ...
ratification. Public visibility breeds public awareness which in turn fosters public activism [,]
politically and subtly encouraging the governmental entity to permit public participation in
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the discussion process. It is difficult to imagine a more critical time for public scrutiny of its
governmental decision-making process than when the latter is determining how it shall spend
public funds.” (San Diego Union, supra, 146 Cal.App.3d at p. 955, 196 Cal.Rptr. 45.) 7


6 The Brown Act serves the same democratic purposes as the California Public Records Act:
“The people of this State do not yield their sovereignty to the agencies which serve them.
The people, in delegating authority, do not give their public servants the right to decide
what is good for the people to know and what is not good for them to know. The people
insist on remaining informed so that they may retain control over the instruments they have
created.” (§ 54950.)


7 The only portion of the Act that addresses public employee compensation directly is section
6254.8, which provides that “[e]very employment contract between a state or local agency
and any public official or public employee is a public record which is not subject to” the
exemptions specified in sections 6254 and 6255. Although the Newspapers do not contend
that Oakland's employees come within the terms of section 6254.8, this statute indicates that
the Legislature viewed the amount of compensation paid to public employees in the context
of employment contracts as a matter of public interest so substantial that it could not be
outweighed by any claim of privacy (under § 6254, subd. (c)) or other public interests (under
§ 6255, subd. (a)).


These same considerations support the conclusion that salary information should not be exempt
from disclosure under the Act. The Newspapers submitted to the trial court numerous examples
of articles published throughout the state that used information concerning public employee
salaries to illustrate claimed nepotism, favoritism, or financial mismanagement in state and local
government. For instance, one article disclosed that a city department manager's wife was earning
$80,000 as an information technology specialist assigned to that department while the department
was suffering a budget shortfall requiring layoffs. Another article exposed the circumstance that
a city assessor hired a number of individuals who had contributed to (or worked on) her election
campaign. Other articles revealed numerous additional instances of questionable use of public
funds. Changes in a school district pension system resulted in large pension increases to some of
the district's top administrators. Legislation reclassified an increasing number of state employees as
safety workers eligible for pensions higher than those received by other state workers. A University
of California executive received a substantial pay raise at the same time the university was laying
off other employees and raising student tuition. A city firefighter, a police officer, and a transit
supervisor were the city's highest grossing employees due to overtime pay. These examples, even
when they reveal no impropriety, amply illustrate that disclosure of government salary information
serves a significant public interest.


*335  **497  In upholding the trial court's order requiring disclosure, the Court of Appeal
***703  expressly declined to follow Priceless, supra, 112 Cal.App.4th 1500, 5 Cal.Rptr.3d 847, a
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case that, as noted above, contributed to the City of Oakland's decision to discontinue its historical
practice of disclosing the salaries of its employees. Like the Court of Appeal, we find Priceless
to be unpersuasive.


In that case, a newspaper requested, from a number of cities, disclosure of the names and salaries
of city employees. The appellate court upheld a trial court order granting a preliminary injunction,
sought by a number of employee unions, requiring the cities to withhold such records pending
resolution of the case. In that procedural posture and limited context, the appellate court concluded
that the unions were likely to prevail on their claim that the records were exempt from disclosure
under section 6250, subdivision (c).


The Court of Appeal in Priceless rejected the newspaper's argument that public employees had no
right to control the dissemination of their individually identified salary information. The appellate
court reasoned that the Act recognizes a right of privacy in one's personnel files. (§ 6254, subd. (c);
Priceless, supra, 112 Cal.App.4th at pp. 1514–1515, 5 Cal.Rptr.3d 847.) Because the parties had
stipulated that the details of the city employees' salaries were maintained in confidential personnel
files, the Court of Appeal found support for “the trial court's recognition that a privacy interest was
at stake and that the expectation of privacy was reasonable under the circumstances.” (Priceless,
supra, 112 Cal.App.4th at p. 1516, 5 Cal.Rptr.3d 847, fn. omitted.) Weighing the individual's
privacy interests against the public's right to disclosure, the appellate court found no evidence
in the trial record to support the newspaper's contention that “revealing the individuals' names
would shed light on government conduct.” (Id. at p. 1522, 5 Cal.Rptr.3d 847.) The reviewing court
concluded that on the record before it, the public interest in knowing how public money is spent
and in being informed of the earnings of government employees at various levels was met by the
bare disclosure of the staff positions and of the compensation set for each position, without the
need to disclose the names of the employees occupying those positions. The court characterized
as “speculative” the newspaper's contention that revealing the names of employees might disclose
improprieties, but also noted that both sides would have the “opportunity to present additional
evidence” on the issue. (Id. at pp. 1522–1523, 5 Cal.Rptr.3d 847.) Ultimately, the appellate court
upheld the preliminary injunction “in light of the limited evidence before the trial court.” (Id. at
p. 1523, 5 Cal.Rptr.3d 847.)


Because of the procedural posture of the case, the precedential value of Priceless is slight. In
contrast to the limited record available to the court in Priceless, the present case was decided after
a full hearing. As noted above, the Newspapers presented substantial evidence demonstrating that
disclosure of the names and salaries of public employees would serve the public interest *336
sought to be protected by the Act. The Newspapers also presented evidence concerning the historic
practices of other governmental entities, which supported the conclusion that any expectation of
privacy that public employees may have that their salaries will be confidential is not reasonable.
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To the extent the decision in Priceless may be read to stand for the proposition that the practice
of particular governmental entities in refusing to disclose salary information can create a privacy
interest in those records that must be recognized under the Act, we disagree. The appellate court
in Priceless concluded that because ***704  the cities that were parties in that case kept salary
information confidential, the employees' expectation of privacy in their salary information was
reasonable. The court's decision focused narrowly on the practice of the particular cities whose
records were being sought in that case, apparently because those practices were the only ones
in evidence. The practice of a few cities does not, however, demonstrate a “broadly based and
widely accepted community norm[ ].” (Hill, supra, 7 Cal.4th at p. 37, 26 Cal.Rptr.2d 834, 865 P.2d
633.) The Act should apply in the same way to comparable records maintained by comparable
governmental entities. Whether or not a **498  particular type of record is exempt should not
depend upon the peculiar practice of the government entity at issue—otherwise, an agency could
transform public records into private ones simply by refusing to disclose them over a period of
time.


Local 21 also contends that before individually identified salary information may be disclosed,
section 6254, subdivision (c) must be applied on a case-by-case basis, taking into account the
privacy interest peculiar to the individual employee as well as the particular public interest in
being informed of the salary of that employee. 8  The approach proposed by Local 21 would
reverse the presumption of openness contained ***705  in the Act. The records *337  at issue
are presumptively open because they contain “information relating to the conduct of the public's
business.” (§ 6252, subd. (e).) The burden is on the agency maintaining the records to demonstrate
that the record in question is exempt. (§ 6255.) The City and the Unions failed to present any
evidence establishing that the City's consistent past practice of disclosing its employees' salaries
created any safety or privacy problems for those employees that would outweigh the public interest
in disclosure.


8 In support of this argument, Local 21 relies upon the decision of the United States Supreme
Court in National Archives and Records Admin. v. Favish (2004) 541 U.S. 157, 124 S.Ct.
1570, 158 L.Ed.2d 319 (Favish ), interpreting the FOIA. As explained below, because the
provision of the FOIA interpreted in Favish is dissimilar to section 6254, subdivision (c),
that case is inapposite.
Favish denied relief to an individual seeking to compel the production of death-scene
photographs of the body of the President's deputy counsel, whose death resulted from
an apparent suicide. The high court considered the FOIA's exemption for “records
or information compiled for law enforcement purposes” when their production “could
reasonably be expected to constitute an unwarranted invasion of personal privacy.” (5
U.S.C. § 552(b)(7)(C), italics added.) In recognizing that the deceased's surviving family
members had a privacy interest in the photographs of his body, the high court took
an expansive view of the concept of personal privacy. It specifically relied upon the
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circumstance that the language used in the law enforcement records exemption—“ ‘could
reasonably be expected to constitute an unwarranted invasion of personal privacy’ ”—was
“in marked contrast to” the language used in the exemption for personnel records, which
applies only when the disclosure “ ‘would constitute a clearly unwarranted invasion of
personal privacy.’ ” (Favish, supra, 541 U.S. at p. 165, 124 S.Ct. 1570 quoting 5 U.S.C. §
552(b)(6), (7).)
The high court held that “[w]here the privacy concerns addressed by [the law enforcement
records] exemption are present, the exemption requires the person requesting the information
to establish a sufficient reason for the disclosure. First, the citizen must show that the public
interest sought to be advanced is a significant one, an interest more specific than having
the information for its own sake. Second, the citizen must show the information is likely to
advance that interest. Otherwise, the invasion of privacy is unwarranted.” (Favish, supra,
541 U.S. at p. 172, 124 S.Ct. 1570.) The court in Favish stated that the exemption in 5 United
States Code section 552(b)7(C) “requires us to protect, in the proper degree, the personal
privacy of citizens against the uncontrolled release of information compiled through the
power of the State.” (Favish, at p. 172, 124 S.Ct. 1570.) When, as in Favish, the requesting
party seeks the disclosure in order to show that the responsible government officials acted
improperly, “the requestor must establish more than a bare suspicion in order to obtain
disclosure.” (Id. at p. 174, 124 S.Ct. 1570.)
The law enforcement records exemption at issue in Favish is not comparable to the personnel
records exemption of the Act, and shifting the burden of proof to the party seeking disclosure
under the Act would be unwarranted. Furthermore, the payroll records here at issue, unlike
information collected and maintained solely for law enforcement purposes, plainly are
relevant to the business of the government.


[6]  Claims for exemption based upon facts and circumstances peculiar to an individual and his
or her duties could, of course, be considered either under section 6254, subdivision (c) or under
the catchall exemption, which applies when “on the facts of the particular case the public interest
served by not disclosing the record clearly outweighs the public interest served by disclosure of the
record.” (§ 6255, subd. (a).) For example, the Police Officers Association contends that officers
who are working undercover often receive large amounts of overtime pay, and that disclosure
of their names and salaries could reveal their identities and endanger their safety. If an officer's
anonymity is essential to his or her safety, the need to protect the officer would outweigh the public
interest in disclosure and would justify withholding the officer's name. **499  (Commission on
Peace Officer Standards, supra, 42 Cal.4th at p. 301, 64 Cal.Rptr.3d at p. 678, 165 P.3d at p. 476,
2007 WL 2410091.) “The public has a strong interest in maintaining the safety and efficacy of its
law enforcement agencies. But ‘[t]he prospect that somehow this information in the hands of the
press will increase the danger to some ... cannot alone support a finding in favor of nondisclosure
as to all.’ (CBS, Inc. v. Block (1986) 42 Cal.3d 646, 652 [230 Cal.Rptr. 362, 725 P.2d 470].) The
means for protecting such officers is to segregate the information relating to them from the records
that are disclosed.” (Commission on Peace Officer Standards, supra, 42 Cal.4th at p. 301, 64
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Cal.Rptr.3d at p. 678, 165 P.3d at p. 476, 2007 WL 2410091; see also Gov.Code, § 6257; American
Civil Liberties Union Foundation v. Deukmejian (1982) 32 Cal.3d 440, 453, fn. 13, 186 Cal.Rptr.
235, 651 P.2d 822.) Neither the City nor the Unions offered any evidence *338  in the superior
court that salary information pertaining to particular individuals should be exempted under section
6254, subdivision (c) or 6255, subdivision (a).


B.


[7]  Local 21 argues that even if the salaries of government employees are a matter of public record,
“limitations on the method of disclosure of that information ... are appropriate to prevent intrusions
upon constitutionally protected privacy rights.” Local 21 contends that the mass, indiscriminate
disclosure of salary information related to all City of Oakland employees earning $100,000 or
more constitutes an invasion of their right of privacy under article I, section 1 of the California
Constitution, because providing the information in that form could contribute to the accumulation
of information concerning these individuals that might be exploited by commercial interests. For
example, Local 21 asserts that “[a] database of government employees who make $100,000 a
year or more would obviously be of great commercial interest to marketers of certain kinds of
investments and insurance policies,” who could supplement this information with addresses, phone
numbers, or e-mail addresses obtainable on the Internet and contact employees to solicit their
business. Therefore, Local 21 argues, the issue whether the salaries of government employees must
be disclosed should be decided ***706  on a case-by-case basis, taking into account the particular
privacy interest of the individual involved and the asserted public interest in the disclosure of that
individual's salary.


[8]  The party claiming a violation of the constitutional right of privacy established in article I,
section 1 of the California Constitution must establish (1) a legally protected privacy interest,
(2) a reasonable expectation of privacy under the circumstances, and (3) a serious invasion of
the privacy interest. (Hill, supra, 7 Cal.4th at pp. 39–40, 26 Cal.Rptr.2d 834, 865 P.2d 633.) As
discussed above, we conclude that public employees do not have a reasonable expectation of
privacy in the amount of their salaries. Furthermore, Local 21 offered no evidence in the superior
court supporting its assertion that the information at issue was likely to be exploited by commercial
interests in a manner that would invade the privacy of employees. As the superior court observed,
Local 21 has not introduced any evidence of adverse consequences resulting from the disclosure of
this information in the past, although the information regularly was published in a local newspaper.


[9]  Even were we to assume that Local 21 is correct in asserting that the information at issue might
be exploited by commercial enterprises, that circumstance alone would not render disclosure of
the information here at issue a violation of the constitutional right of privacy. In order to determine
*339  whether an alleged invasion of privacy is sufficiently serious to constitute a violation of
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that constitutional right, the competing privacy and nonprivacy interests must be balanced. (Hill,
supra, 7 Cal.4th at p. 37, 26 Cal.Rptr.2d 834, 865 P.2d 633.) “Invasion of a privacy interest is not
a violation of the state constitutional right to privacy if the invasion is justified by a competing
interest.” (Id. at p. 38, 26 Cal.Rptr.2d 834, 865 P.2d 633.)


As discussed above, the public has a strong, well-established interest in the amount of salary paid
to public employees. Indeed, Local 21 does not dispute that the job classifications of individual
employees and the range of pay associated with those **500  classifications should be available
to the public. The interest of employees in avoiding unwanted solicitations or marketing efforts
is, on the other hand, comparatively weak. The City has not been asked to disclose any contact
information for these employees, such as home addresses or telephone numbers. (Cf. San Jose
v. Superior Court (1999) 74 Cal.App.4th 1008, 1021, 88 Cal.Rptr.2d 552 [city not required to
disclose names, addresses, and telephone numbers of persons who made complaints about airport
noise, because invasion of privacy not outweighed by public interest in disclosure under § 6255];
see also Department of Defense v. FLRA (1994) 510 U.S. 487, 114 S.Ct. 1006, 127 L.Ed.2d 325
[FOIA does not require federal agencies to disclose employees' home addresses to union].)


Local 21 cites Westbrook v. County of Los Angeles (1994) 27 Cal.App.4th 157, 32 Cal.Rptr.2d 382
(Westbrook ) and provisions of the California Rules of Court as demonstrating a constitutionally
cognizable privacy interest in preventing commercial enterprises from employing government
records to compile and exploit personal information. (See Cal. Rules of Court, rule 2.500 et
seq.) Neither Westbrook nor the California Rules of Court support such an expansive view of the
constitutional right of privacy. In Westbrook, a person in the business of selling criminal offender
background information brought an action to compel a municipal court to sell him computer tapes
containing copies of the court's information system. The system ***707  contained a plethora
of information obtained from criminal case files, including not only information concerning the
charges and their disposition but also personal identifying information such as the date of birth,
race, sex, personal description, and Social Security number of each defendant. (Westbrook, supra,
27 Cal.App.4th at p. 161, 32 Cal.Rptr.2d 382.) The Court of Appeal concluded that the distribution
of such information would violate Penal Code section 13300, which generally prohibits a local
criminal justice agency, including a court, from distributing information that relates a person's
criminal history. The court reasoned that although the public was entitled to access individual court
files, providing electronic access in the form of the court's information system would permit the
compilation and distribution of criminal histories, in violation of the statute. (Westbrook, supra,
at pp. 163–165, 32 Cal.Rptr.2d 382.)


*340  The court in Westbrook also concluded that the “state constitutional right of privacy extends
to protect defendants from unauthorized disclosure of criminal history records.” (Westbrook, supra,
27 Cal.App.4th at pp. 165–166, 32 Cal.Rptr.2d 382, citing Craig v. Municipal Court (1979) 100
Cal.App.3d 69, 76–77, 161 Cal.Rptr. 19.) In support of this conclusion, Westbrook cited U.S. Dept.
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of Justice v. Reporters Committee (1989) 489 U.S. 749, 109 S.Ct. 1468, 103 L.Ed.2d 774, which
held that the FOIA did not require the disclosure of an individual citizen's rap sheet compiled
by the Department of Justice. The high court in that case concluded that such disclosure “can
reasonably be expected to invade that citizen's privacy, and that when the request seeks no ‘official
information’ about a Government agency, but merely records that the Government happens to be
storing, the invasion of privacy is ‘unwarranted.’ ” (Id. at p. 780, 109 S.Ct. 1468.) The decisions
in Westbrook and Reporters Committee protect sensitive information contained in governmental
records that does not, when separated from those records and compiled, contribute to the public's
understanding of government operations.


The California Rules of Court cited by the Police Officers Association similarly serve to prevent
the compilation of private information contained in court records. The rules limit internet access
to (and bulk distribution of) electronic court records, except for the calendar, register of actions,
and index. (Cal. Rules of Court, rule 2.503, subds. (b), (f), and (g); but see id., rule 2.503, subd.
(f) [exception to prohibition on internet access to criminal case files in which public interest is
extraordinary].) These limitations are designed to prevent courts from distributing their records in
a manner that permits the compilation of “personal information culled from any document, paper,
or exhibit filed in a lawsuit.” (Advisory Com. Com., Cal. Rules of Court, rule 2.503, subds. (f) &
(g).) Otherwise, “[t]his type of aggregate information **501  may be exploited for commercial
or other purposes unrelated to the operations of the courts, at the expense of privacy rights of
individuals.” (Ibid.)


The salary information sought by the Newspapers in the present case, in contrast to the type of
information addressed in Westbrook, Reporters Committee, and the California Rules of Court, is
not private information that happens to be collected in the records of a public entity. Rather, it
is information regarding an aspect of government operations, the disclosure of which contributes
to the public's understanding and oversight of those operations by allowing interested parties to
monitor the expenditure of public funds. The disclosure of such information under the Act does
not violate the right of privacy ***708  protected by the California Constitution.


C.


[10]  [11]  As to employees who are peace officers, the Police Officers Association contends
that Penal Code section 832.7 bars disclosure of the amount of *341  an officer's salary. The Act
exempts from disclosure any records “the disclosure of which is exempted or prohibited pursuant to
federal or state law.” (Gov.Code § 6254, subd. (k).) Penal Code section 832.7 provides that “[p]eace
officer ... personnel records, ... or information obtained from [those] records, are confidential.”
Because peace officer personnel records and information obtained from such records are made
confidential by Penal Code section 832.7, they are exempt from disclosure under Government
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Code section 6254, subdivision (k). (Commission on Peace Officer Standards, supra, 42 Cal.4th
at p. 286, 64 Cal.Rptr.3d at p. 665, 165 P.3d at p. 468, 2007 WL 2410091; Copley Press, Inc. v.
Superior Court (2006) 39 Cal.4th 1272, 1284–1286, 48 Cal.Rptr.3d 183, 141 P.3d 288; § 6276.34.)


The phrase “personnel records” is defined in Penal Code section 832.8 to include “any file
maintained under that individual's name by his or her employing agency and containing records
relating to any of the following: [¶] (a) Personal data, including marital status, family members,
educational and employment history, home addresses, or similar information. [¶] (b) Medical
history. [¶] (c) Election of employee benefits. [¶] (d) Employee advancement, appraisal, or
discipline. [¶] (e) Complaints, or investigations of complaints, concerning an event or transaction
in which he or she participated, or which he or she perceived, and pertaining to the manner in which
he or she performed his or her duties. [¶] (f) Any other information the disclosure of which would
constitute an unwarranted invasion of personal privacy.” The Police Officers Association contends
that salary information constitutes “personal data” under Penal Code section 832.8, subdivision
(a). It argues that salary is “personal” because it relates to the individual and because most persons
view their salary as a private matter. We disagree.


We begin with the ordinary meaning of the word in question. “ ‘Personal’ generally is defined
to mean ‘of or relating to a particular person.’ (Webster's 3d New Internat. Dict. (2002), p.
1686; American Heritage Dict. (4th ed.2000) p. 1311.) The word ‘personal,’ however, also
carries a connotation of ‘private,’ meaning ‘peculiar or proper to private concerns,’ ‘not public
or general’ (Webster's 3d New Internat. Dict., supra, at p. 1686), or ‘[c]oncerning a particular
person and his or her private business, interests, or activities; intimate’ (American Heritage Dict.,
supra, at p. 1311).” (Commission on Peace Officer Standards, supra, 42 Cal.4th at p. 296, 64
Cal.Rptr.3d at p. 673, 165 P.3d at p. 472, 2007 WL 2410091 [names of peace officers are not
personal information within the meaning of Pen.Code § 832.8, subd. (a)].) A public employee's
salary relates to a particular person, but, as discussed above, it is a matter of public interest and
not primarily a matter of the individual's private business.


[12]  [13]  Furthermore, considering the language of Penal Code section 832.8, subdivision (a)
as a whole, we conclude that the Legislature did not intend the words “personal data” to carry
their broadest possible meaning, encompassing any and all information related to a particular
officer. Because *342  subdivision (a) includes a general term—“personal data”—followed by
a nonexhaustive list of specific examples—“marital status, **502  family members, educational
and employment history, home ***709  addresses”—the principle of ejusdem generis provides
guidance in discerning the Legislature's intent. “Ejusdem generis applies whether specific words
follow general words in a statute or vice versa. In either event, the general term or category is
‘restricted to those things that are similar to those which are enumerated specifically.’ ” (Harris v.
Capital Growth Investors XIV (1991) 52 Cal.3d 1142, 1160, fn. 7, 278 Cal.Rptr. 614, 805 P.2d 873.)
“The canon presumes that if the Legislature intends a general word to be used in its unrestricted
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sense, it does not also offer as examples peculiar things or classes of things since those descriptions
then would be surplusage.” (Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116,
141, 96 Cal.Rptr.2d 485, 999 P.2d 718; see also Civ.Code, § 3534 [“Particular expressions qualify
those which are general”]; Peralta Community College Dist. v. Fair Employment & Housing Com.
(1990) 52 Cal.3d 40, 46, 276 Cal.Rptr. 114, 801 P.2d 357 [statute authorizing commission to take
“ such action” as it believes will effectuate the purposes of the Fair Employment and Housing Act,
“including, but not limited to, hiring, reinstatement or upgrading of employees, with or without
back pay, and restoration to membership in any respondent labor organization,” does not authorize
commission to award compensatory damages]; Sears, Roebuck & Co. v. San Diego County Dist.
Council of Carpenters (1979) 25 Cal.3d 317, 330–331, 158 Cal.Rptr. 370, 599 P.2d 676 [statute's
reference to “ ‘conduct that is unlawful, including breach of the peace, disorderly conduct, the
unlawful blocking of access or egress to premises where a labor dispute exists, or other similar
unlawful activity’ ” does not apply to peaceful picketing, which, unlike the listed examples, “does
not involve violence or substantially impair the rights of others”].)


The examples of “personal data” listed in Penal Code section 832.8, subdivision (a) do not
include information, such as salary, arising from the officer's employment with the agency that
maintains his or her personnel file. “Rather, they are the types of personal information that
commonly are supplied by an employee to his or her employer, either during the application
process or upon employment.” (Commission on Peace Officer Standards, supra, 42 Cal.4th at
p. 294, fn. omitted 64 Cal.Rptr.3d at p. 672, 165 P.3d at p. 471, 2007 WL 2410091; compare,
Garden Grove Police Department v. Superior Court of Orange County (2001) 89 Cal.App.4th
430, 434, 107 Cal.Rptr.2d 642 [birth date of peace officer is “personal data” under Penal Code
section 832.8, subdivision (a)].) In contrast, categories of information that arise out of the
employment relationship—employee advancement, appraisal, or discipline, and complaints—are
listed separately, in subdivisions (d) and (e) of Penal Code section 832.8. Had the Legislature
intended the word “personal” to be employed in its broadest sense, the listing of examples in *343
subdivision (a) would have been unnecessary; indeed, there would have been no need to include
items (b) through (e), each of which relates to the individual officer.


[14]  In view of the foregoing history and widespread practice of disclosure of public salary
information, had the Legislature intended Penal Code section 832.7 to change the law in that
respect we would expect to see specific language to that effect in the statute. The Legislature
easily could have added “salary” to the list of personnel records set forth in Penal Code section
832.8. Indeed, the Legislature's inclusion of one form of compensation—“election of employee
benefits”—is a strong indication that the omission of “salary” was deliberate. Ordinarily, the
enumeration ***710  of one item in a statute implies that the Legislature intended to exclude
others. (People v. Guzman (2005) 35 Cal.4th 577, 588, 25 Cal.Rptr.3d 761, 107 P.3d 860.) Although
this principle is not applied if the result would be contrary to legislative intent or when no manifest
reason appears for excluding one matter and including another (see People v. Anzalone (1999) 19
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Cal.4th 1074, 1079, 81 Cal.Rptr.2d 315, 969 P.2d 160; Estate of Banerjee (1978) 21 Cal.3d 527,
539, fn. 10, 147 Cal.Rptr. 157, 580 P.2d 657), in the present context there is an obvious rationale for
the Legislature's decision to include election of benefits but not salary as part of a peace officer's
confidential personnel record. Absent unusual circumstances, **503  an employee's selection of
benefits—such as the type of medical insurance, the number of family members covered, and
the choice whether to obtain life or disability insurance—reveals information concerning the
individual's personal life and financial decisions but little, if anything, about the operations of the
government agency that would not be revealed by making public the types of benefits offered
generally by the agency to its employees. The amount of salary paid to a particular individual, on
the other hand, does provide information concerning the governmental agency in which the public
has a legitimate and traditionally recognized interest.


The Police Officers Association alternatively contends that peace officers' salary information is
“obtained from” information in personnel records. In support, the Police Officers Association
observes that (1) the City of Oakland employs a merit-based compensation system, and the amount
of salary paid is based on an appraisal of the officer's performance; (2) education, training, and
special abilities such as bilingualism also can result in an increase in compensation; and (3) the
payment of overtime wages is based on time sheets, which assertedly also are protected personnel
records (see Guthrey v. State of California (1998) 63 Cal.App.4th 1108, fn. 5, 75 Cal.Rptr.2d 27).
Because information in a personnel file is used to establish a peace officer's rate of earnings and,
thereby, to calculate his or her salary rate, the Police Officers Association contends that salary
information is “obtained from” the personnel file.


*344  The Police Officers Association's proposed interpretation of the phrase “obtained from”
is strained. In its ordinary sense, to obtain information means to come into possession of it.
(See Webster's 3d New Internat. Dict. supra, at p. 1589.) The phrase “information obtained from
personnel files” is most reasonably read to encompass information that was acquired from a
personnel file maintained by the employer. Thus, Penal Code sections 832.7 and 832.8 do not
mandate that city payroll records reflecting peace officer salary information be excluded from
disclosure merely because some of the facts relied upon in determining the amount of salary may
be recorded in the agency's personnel files.


Amicus Curiae Operating Engineers Local Union No. 3 argues that peace officers' salary
information falls under subdivision (f) of Penal Code section 832.8, which includes “[a]ny
other information the disclosure of which would constitute an unwarranted invasion of personal
privacy.” We reject the argument for the same reasons that led us to conclude above that the
disclosure of public employee salary information does not constitute an “unwarranted invasion of
personal privacy” under the Act. (Gov.Code § 6254, subd. (c).) In this context, we reject the notion
that peace officers in general have a greater privacy interest in the amount of their salaries than that
possessed by other public employees, and we observe that the public ***711  interest in disclosure
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is equally strong as between peace officers and other public employees. As noted above, individual
peace officers, such as those working undercover, may have a legitimate interest in maintaining
their anonymity, and that interest would warrant exempting their names from disclosure under the
Act. This circumstance, however, does not support the conclusion that peace officers as a general
category have a privacy interest in their identity sufficient to render salary records confidential
under Penal Code section 832.8, subdivision (f) whenever those records include individually
identified officers. (See Commission on Peace Officer Standards, supra, 42 Cal.4th at p. 301, 64
Cal.Rptr.3d at pp. 678–679, 165 P.3d at pp. 476–477, 2007 WL 2410091.)


We disagree with the contrary conclusion reached in City of Los Angeles, supra, 111 Cal.App.4th
883, 3 Cal.Rptr.3d 915. In that case, a peace officer's wife subpoenaed her husband's payroll
records in a marital dissolution proceeding, requesting information concerning all sums paid to him
for any reason, records of his interest in a retirement plan, savings plan, or stock plan, any interest
in any insurance plan or program, and any sums held in a savings plan, credit union, deferred
compensation plan, or elsewhere. (Id. at p. 886, 3 Cal.Rptr.3d 915.) The husband challenged the
subpoena, claiming the **504  records were confidential peace officer personnel records pursuant
to Penal Code sections 832.7 and 832.8 and therefore could be disclosed only upon a showing of
good cause pursuant to the procedures established in Evidence Code sections 1043 and 1045. The
Court of Appeal in City of Los Angeles agreed that a peace officer's payroll records are “ personnel
records” as defined in Penal Code section 832.8, but held that the spouse of a peace officer is not
required, in a marital dissolution *345  proceeding, to comply with those Evidence Code sections
in order to obtain such information, because “peace officers owe their spouses the same fiduciary
duty to reveal financial information as any other citizen of this state.” (City of Los Angeles, at p.
885, 3 Cal.Rptr.3d 915.)


The appellate court in City of Los Angeles concluded that the records at issue came within the
definition of peace officer personnel records, because they constituted “information the disclosure
of which would constitute an unwarranted invasion of personal privacy.” (Pen.Code § 832.8, subd.
(f).) The court stated: “Payroll information is personal. Ask any ordinary reasonable person if he
or she would want their payroll information routinely disclosed to parties involved in litigation
and one would hear a resounding, ‘No.’ [Citation] Even though the pay scale of public employees
is generally a matter of public record, it is quite a different thing to know with precision another
person's salary, selection of benefits, and potential retirement income. Few records are deemed
more personal. Of all records kept by employers, it is the disclosure of payroll records that would
constitute one of the greatest ‘unwarranted invasions of personal privacy.’ ” (City of Los Angeles,
supra, 111 Cal.App.4th at p. 892, 3 Cal.Rptr.3d 915.)


Because City of Los Angeles ultimately upheld the subpoena of the officer's financial records,
the foregoing comments in that opinion are dicta. In addition, the records at issue in that case
encompassed far more than the peace officer's salary; they included information concerning his
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selection of benefits, insurance plans, and investments. Because such records reveal information
related to the individual's personal financial decisions but little, if anything, about the operations
of the employing entity, the appellate court reasonably could conclude that their disclosure
would ***712  constitute an unwarranted invasion of personal privacy. The same cannot be said
regarding the amount of a public employee's salary. The appellate court in City of Los Angeles
did not consider the long-standing and widespread practice of disclosing government salary
expenditures and did not address the question of whether any invasion of privacy resulting from
the disclosure of such information might be warranted in light of the public interest in knowing the
salary expenditures of government entities. Accordingly, we do not consider City of Los Angeles
persuasive and, to the extent it is inconsistent with this opinion, it is disapproved.


[15]  The Police Officers Association urges us to conclude that even if salary is not included
within any of the categories of information enumerated in Penal Code section 832.8, that statute
nevertheless renders confidential not only the types of information specified, but also any
information “related to” the types of information enumerated in section 832.8. The Police Officers
Association relies upon language in the statute defining “personnel records” to include *346
“any file maintained under that individual's name by his or her employing agency and containing
records relating to” the enumerated items. Specifically, the Police Officers Association argues,
salary information is confidential because it is related to matters listed in the statute such as benefits
(Pen.Code § 832.8, subd. (c)) and employee performance (id., subd. (d)).


We agree with the Court of Appeal below that “this reading of the statute is demonstrably
overbroad. It would make confidential not only the kinds of information specified by the
Legislature, but also any information from any file containing any item ‘relating to’ confidential
information. We do not believe the Legislature intended to paint with so broad a brush. The
term ‘records relating’ to the kinds of information specified in Penal Code section 832.8 is more
reasonably understood as a reference to records that actually reflect the enumerated **505  items.”
Records of salary expenditures do not reflect any of the items enumerated in the statute. Thus,
Penal Code sections 832.7 and 832.8 do not mandate that peace officer salary information be
excluded from disclosure under the Act.


III.


For the reasons stated above, the judgment of the Court of Appeal is affirmed.


WE CONCUR: WERDEGAR, MORENO, KRIEGLER, JJ. *
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* Associate Justice, Court of Appeal, Second Appellate District, Division Five, assigned by
the Chief Justice pursuant to article VI, section 6 of the California Constitution.


Concurring and dissenting opinion by KENNARD, J.
The majority holds that the names and salaries of public employees are records that are subject
to disclosure under the California Public Records Act. (Gov.Code, § 6250, et seq.) I agree. And I
agree with the majority that public employees serving as peace officers have no statutory right to
prevent disclosure of their names and salaries; but unlike the majority I would simply rely on the
plain language of Penal Code sections 832.7 and 832.8 in reaching that conclusion.


I


The scope of confidentiality accorded a peace officer's personal information is properly determined
by construing two statutory schemes as well as certain provisions of our state Constitution. I briefly
discuss the pertinent law below.


***713  In 1968, the Legislature enacted the California Public Records Act (Gov.Code, § 6251), a
statutory scheme affirming every Californian's *347  fundamental right of “access to information
concerning the conduct of the people's business.” (Gov.Code, § 6250, added by Stats.1968, ch.
1473, § 39, p. 2946.) But public access is not unlimited. The act does not require disclosure of
records that are “exempted or prohibited pursuant to ... state law.” (Gov.Code, § 6254, subd. (k),
added by Stats.1968, ch. 1473, § 39, p. 2947; see also id., subd. (c) [exempting from disclosure
“[p]ersonnel ... or similar files, the disclosure of which would constitute an unwarranted invasion
of personal privacy”], added by Stats.1968, ch. 1473, § 39, p. 2946.)


A decade later, in 1978, the Legislature enacted Penal Code sections 832.7 and 832.8, as part
of a statutory scheme mandating confidentiality of peace officer personnel records. (Added
by Stats.1978, ch. 630, §§ 5, 6, p.2083.) Peace officer “personnel records” made confidential
by subdivision (a) of Penal Code section 832.7 are defined in a companion statute, section
832.8. (Pen.Code, § 832.8, subds.(a)-(e), added by Stats.1978, ch. 630, § 6, p.2083, amended by
Stats.1990, ch. 264, § 1, p. 1535.) Subdivision (a) of Penal Code section 832.8 defines a personnel
record as any file kept by the employing agency under the name of the officer and containing
records relating to: “[p]ersonal data, including marital status, family members, educational and
employment history, home addresses, or other similar information.”


Thereafter, in November 2004, the voters, through the power of initiative, passed Proposition 59,
which amended the California Constitution to affirm the “right of access to information concerning
the conduct of the people's business.” (Cal. Const., art. I, § 3, subd. (b)(1).) Added to the state
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Constitution was this provision: “Nothing in this subdivision ... affects the construction of any
statute ... to the extent that it protects [the state Constitution's] right to privacy, including any
statutory procedures governing discovery or disclosure of information concerning the official
performance or professional qualifications of a peace officer.” (Cal. Const., art. I, § 3, subd. (b)
(3).) The initiative also directed: “A statute, ... including those in effect on the effective date of
this subdivision, shall be broadly construed if it furthers the people's right of access, and narrowly
construed if it limits the right of access.” (Cal. Const., art. I, § 3, subd. (b)(2).)


II


As I stated at the outset, I have no quarrel with the majority's reasoning and its conclusion **506
that the California Public Records Act does not shield from disclosure the salaries paid to named
public employees. I also agree with the majority that such disclosure applies to peace officers as
well. But unlike the majority I would reach the latter conclusion based on the plain language of
*348  Penal Code sections 832.7 and 832.8, which govern the confidentiality of peace officer
personnel records.


The majority reasons that disclosing the salaries of named public employees is permissible because
public employees have no reasonable expectation of privacy as to their salaries in light of article I,
section 1 of the California Constitution. (Maj. opn., ante, 64 Cal.Rptr.3d at p. 706, 165 P.3d at pp.
499–500.) In contrast, the majority observes, peace officers do have privacy protections created
by statute.


Penal Code section 832.7, subdivision (a), makes confidential the “personnel records” of peace
officers. Subdivision (a) of Penal Code section 832.8 states that files containing “[p]ersonal data,
including marital ***714  status, family members, educational and employment history, home
addresses, or similar information” are personnel records. Responding to a claim that peace officer
salaries fall within that provision's definition of “personal data,” the majority concludes that the
definition pertains to employees as they come to the job. (Maj. opn., ante, 64 Cal.Rptr.3d at p.
709, 165 P.3d at p. 502.) That is, salary does not fall within “the types of personal information
that commonly are supplied by an employee to his or her employer, either during the application
process or upon employment.” (Commission on Peace Officer Standards and Training v. Superior
Court (Aug. 27, 2007, S134072) 42 Cal.4th 278, 294, fn. omitted 64 Cal.Rptr.3d at p. 672, 165
P.3d at p. 471, 2007 WL 2410091.) In contrast, the majority observes, the salary being paid to a
peace officer relates to current rather than prior employment. (Maj. opn., ante, 64 Cal.Rptr.3d at
p. 709, 165 P.3d at p. 502.) My analysis differs.


I would simply follow the mandate of the initiative the voters passed in 2004 amending the
California Constitution to, among other things, direct courts to construe narrowly any statute
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limiting the people's right of access to public records. (Cal. Const., art. I, § 3, subd. (b)(2).) Penal
Code sections 832.7 and 832.8 do limit public access to peace officer personnel records. But they
are silent on the question of peace officer salaries, and they do not make officer names confidential.
Therefore, an officer's salary is not exempt from disclosure under the California Public Records
Act. (Gov.Code, §§ 6253, subd. (b), 6254, subd. (k).) And the public interest in disclosure of a
named officer's salary is not clearly outweighed by any public interest in withholding disclosure.
(Gov.Code, § 6255, subd. (a).) Accordingly, the annual pay of peace officers is subject to public
disclosure.


With respect to disclosure of peace officer names, I find nothing in Penal Code section 832.8 that
would bring that information within the category of “personal data” deemed confidential under that
section; nor do I find any statutory provision exempting such information from public disclosure.
Nondisclosure of peace officer names is permissible only when the public interest in withholding
disclosure “clearly” outweighs the public interest in disclosure. (Gov.Code, § 6255, subd. (a).) I
agree with the majority that the public *349  interest exception to disclosure may apply to certain
undercover officers, but that, as a general rule, peace officers do not have a privacy interest in
the confidentiality of their names that outweighs the public interest in disclosing the names. (Maj.
opn., ante, 64 Cal.Rptr.3d at p. 710–711, 165 P.3d at p. 503)


Concurring and dissenting opinion by BAXTER, J.
Except as to peace officers, I agree with the majority that the names and salaries of public
employees earning $100,000 or more per year are not exempt from public disclosure under the
California Public Records Act (CPRA) ( Gov.Code, § 6250 et seq.).


With regard to peace officers, I also agree with the majority's conclusion that the salaries of
peace officers earning $100,000 or more per year, as a general matter, are not exempt from
public disclosure under the CPRA. However, I have joined Justice Chin's dissenting opinion in
Commission on Peace **507  Officer Standards and Training v. Superior Court (Aug. 27, 2007,
S134072) 42 Cal.4th 278, 64 Cal.Rptr.3d at p. 682, 165 P.3d at p. 480, 2007 WL 2410091 (dis.
opn. of Chin, J.), which, contrary to the majority view in that case, recognizes that peace officers'
names ***715  themselves fall into the category of confidential “[p]ersonal data,” within the
meaning of Penal Code section 832.8, subdivision (a), when the names are recorded in peace officer
personnel records. 1  Accordingly, I agree with Justice Chin here that where a request is made for
disclosure of peace officers' names in connection with a request for disclosure of peace officer
salary information, “names may not be disclosed to the extent the source of that information is a
‘file maintained under [the peace officer's] name by his or her employing agency.’ (Pen.Code, §
832.8.)” (Conc. & dis. opn. of Chin, J., ante, 64 Cal.Rptr.3d at p. 715, 165 P.3d at p. 507.)
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1 Penal Code sections 832.7 and 832.8 are part of the statutory scheme mandating
confidentiality of peace officer personnel records. (Stats.1978, ch. 630, §§ 5, 6, p.2083.)
Peace officer “personnel records” made confidential by subdivision (a) of Penal Code section
832.7 are defined in subdivision (a) of section 832.8, the companion statute, as any file
kept by the employing agency under the name of the officer and containing records relating
to “[p]ersonal data, including marital status, family members, educational and employment
history, home addresses, or other similar information.”


Concurring and dissenting opinion by CHIN, J.
Except as to peace officers, I agree with the majority's conclusion that names and salaries of public
employees earning $100,000 or more per year are not exempt from public disclosure under the
California Public Records Act (CPRA) (Gov.Code, § 6250 et seq.). 1  As explained below, however,
my analysis of this question is somewhat different from the majority's and I do not endorse all of the
majority's reasoning. Regarding peace officers, I agree with the majority's conclusion that salary
information is not exempt from disclosure. However, as explained in my dissenting opinion in
Commission on Peace Officer Standards and Training v. Superior Court (Aug. 27, 2007, S134072)
42 Cal.4th pp. 278, 306, 64 Cal.Rptr.3d at p. 682, 165 P.3d at p. 480, 2007 WL 2410091 (dis. opn.
of Chin, J.), I believe that peace officers' names are “[p]ersonal data” *350  within the meaning
of Penal Code section 832.8, subdivision (a). Thus, I would hold that where, as here, a request is
made for disclosure of names linked to salary, officers' names may not be disclosed to the extent
the source of that information is a “file maintained under [the peace officer's] name by his or her
employing agency.” (Pen.Code, § 832.8.) I dissent to the extent the majority holds otherwise.


1 All further unlabeled statutory references are to the Government Code.


I. THE NAMES AND SALARIES OF PUBLIC EMPLOYEES OTHER
THAN PEACE OFFICERS ARE NOT EXEMPT FROM DISCLOSURE.


The CPRA makes all “[p]ublic records ... open to [public] inspection ... except as” expressly
provided by statute. (§ 6253, subd. (a).) Because, as the parties agree, the records in question
are “public records” within the meaning of the CPRA (§ 6254, subd. (d)), they are subject to
inspection unless some statutory exception applies. As the majority explains (maj. opn., ante, 64
Cal.Rptr.3d at p. 698, 165 P.3d at p. 493), the exception principally at issue here is found in section
6254, subdivision (c), which provides that nothing in the CPRA requires disclosure of “personnel,
medical, or similar files, the disclosure of which would constitute an unwarranted invasion of
personal privacy.”
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In the 40 years since the Legislature enacted this CPRA disclosure exception, we have said
little about it. However, that fact does not leave us without significant ***716  guidance. The
federal Freedom of Information Act (FOIA) ( 5 U.S.C. § 552 et seq.) contains an almost identical
disclosure exception. Known as exemption 6, the FOIA exception provides for nondisclosure of
“personnel and medical files and similar files the disclosure of which would constitute a clearly
unwarranted invasion of personal privacy.” (5 U.S.C. § 552(b)(6).) “Because the FOIA provided
a model for the [CPRA], and because they have a common purpose,” they “ ‘should receive a
parallel construction.’ **508  [Citation.] Therefore, federal decisions under the FOIA may be used
to construe the [CPRA]. [Citations.]” (Times Mirror Co. v. Superior Court (1991) 53 Cal.3d 1325,
1350, 283 Cal.Rptr. 893, 813 P.2d 240.)


Giving the CPRA a construction parallel to the FOIA's, I first conclude that the records at issue
constitute “personnel ... or similar files” under section 6254, subdivision (c). Based on evidence
of congressional intent, the high court has broadly interpreted the scope of the term “personnel
and medical files and similar files” in exemption 6 (5 U.S.C. § 552, subd. (b)(6)) to “ ‘cover
[all] detailed Government records on an individual [that] can be identified as applying to that
individual.’ [Citation. Fn. omitted.]” (Department of State v. Washington Post Co. (1982) 456 U.S.
595, 602, 102 S.Ct. 1957, 72 L.Ed.2d 358 (Washington Post ).) The records sought here—the name
of each employee of the City of Oakland (the City) who earned at least $100,000 in fiscal year
2003–2004 linked to the employee's gross salary—clearly qualify *351  under that definition. I
see no basis for reaching a different conclusion in applying section 6254, subdivision (c). Indeed,
in seeking disclosure, Contra Costa Newspapers, Inc. (the Newspapers), has never argued that
the requested records are not “[p]ersonnel ... or similar files” under section 6254, subdivision (c);
on the contrary, the Newspapers' assertion in its brief that the trial court “employed the proper
‘statutory balancing analysis' ” implicitly concedes that the requested records are “[p]ersonnel ...
or similar files” to which the balancing test applies. (§ 6254, subd. (c).) For the reasons stated
above, I agree with this view, and thus will now proceed to the balancing the statute requires. 2


2 The majority merely assumes, without deciding, that the records are “[p]ersonnel ... or similar
files” under section 6254, subdivision (c). (Maj. opn., ante, 64 Cal.Rptr.3d at p. 698, 165
P.3d at p. 493.)


Like the high court in applying exemption 6, I begin the balancing inquiry under section 6254,
subdivision (c), by considering “the privacy interest at stake.” (Department of State v. Ray (1991)
502 U.S. 164, 175, 112 S.Ct. 541, 116 L.Ed.2d 526 (Ray ).) As the majority correctly notes (maj.
opn., ante, 64 Cal.Rptr.3d at p. 699, 165 P.3d at p. 493), almost 40 years ago, we held that “the
protection of one's personal financial affairs ... against compulsory public disclosure is an aspect
of the [protected] zone of privacy....” (City of Carmel–by–the–Sea v. Young (1970) 2 Cal.3d 259,
268, 85 Cal.Rptr. 1, 466 P.2d 225.) A person's salary generally falls within this protected category
of information. (See Moskowitz v. Superior Court (1982) 137 Cal.App.3d 313, 187 Cal.Rptr. 4.) As
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we have explained, “the newspaper publication of a [person's] assets ... can be expected to bring
unwanted solicitation from a variety of [salespeople] and others, could well encourage harassment
lawsuits or demands of like nature, and could expose the [person] ... to various criminal elements
in our society.” (City of Carmel, supra, 2 Cal.3d at p. 270, 85 Cal.Rptr. 1, 466 P.2d 225.) The
high court, in applying exemption 6, has similarly recognized “the ***717  individual privacy
interest” at stake when disclosed information makes a person an inviting target of “commercial
advertisers and solicitors.” 3  (Department of Defense v. FLRA (1994) 510 U.S. 487, 501, 114 S.Ct.
1006, 127 L.Ed.2d 325 (FLRA ); see also Painting Industry of Hawaii v. Dept. of Air Force (9th
Cir.1994) 26 F.3d 1479, 1483 [“invasion of privacy ... can result from release of a list of names and
addresses coupled with a characteristic susceptible to commercial exploitation”]; *352  National
Assn. of Retired Federal Emp. v. Horner (D.C.Cir. 1989) 879 F.2d 873, 878 [“there **509  is
a substantial probability that the disclosure will lead to the threatened invasion: one need only
assume that business people will not overlook an opportunity to get cheaply from the Government
what otherwise comes dearly, a list of qualified prospects for all the special goods, services, and
causes likely to appeal to financially secure retirees”]; Aronson v. U.S. Dept. of Housing & Urban
Dev. (1st Cir.1987) 822 F.2d 182, 186[“[w]hen it becomes a matter of public knowledge that
someone is owed a substantial sum of money, that individual may become a target for those who
would like to secure a share of that sum by means scrupulous or otherwise”].)


3 The majority acknowledges the “interest” of public employees “in avoiding unwanted
solicitations or marketing efforts,” but finds that interest “comparatively weak” absent
disclosure of other contact information, such as home address or telephone number. (Maj.
opn., ante, 64 Cal.Rptr.3d at p. 706, 165 P.3d at pp. 499–500.) Given that publicly available
databases on the Internet make it easy to link a name to an address or telephone number,
I find the absence of disclosure of contact information to be of little, if any, significance.
(See Sheet Metal Workers Local No. 9 v. U.S. Air Force (10th Cir.1995) 63 F.3d 994, 998
[“redaction of addresses alone, leaving names on the payroll records and thereby directly
linking detailed financial information about workers ... to those workers, does not materially
lessen the substantial privacy interest involved”].)


I find the majority's analysis of the privacy interest at stake unpersuasive in several respects. To
begin with, for the most part, the majority asks not whether there are privacy interests at stake,
but whether a public employee's “expectation of privacy” is “reasonable.” (Maj. opn., ante, 64
Cal.Rptr.3d at p. 699, 165 P.3d at p. 494). The two questions are not the same; notably, the high
court, in applying both exemption 6 and another FOIA exemption that looks to whether disclosure
“could reasonably be expected to constitute an unwarranted invasion of personal privacy” (5
U.S.C. § 552(b)(7)(C)), has consistently considered only the nature of the privacy interest at stake,
and has never considered whether a reasonable expectation of privacy exists. 4  (National Archives
and Records Admin. v. Favish (2004) 541 U.S. 157, 160, 124 S.Ct. 1570, 158 L.Ed.2d 319 [public
interest must be balanced against any “personal privacy interest recognized by the statute”]; FLRA,
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supra, 510 U.S. at p. 497, 114 S.Ct. 1006 [analysis requires court ***718  to “weigh the privacy
interest”]; Ray, supra, 502 U.S. at p. 175, 112 S.Ct. 541 [proper to begin analysis “by considering
the significance of the privacy interest at stake”]; Washington Post, supra, 456 U.S. at pp. 602–603,
102 S.Ct. 1957 [remanding for lower court “to consider the effect of disclosure upon ... privacy
interests”]; Reporters Committee, supra, 489 U.S. at p. 762, 109 S.Ct. 1468 [court must “balance
the privacy interest ... against the public interest in” disclosure]; Dept. of Air Force v. Rose (1976)
425 U.S. 352, 381, 96 S.Ct. 1592, 48 L.Ed.2d 11 [discussing “the risk to ... privacy interests”].)


4 The majority's “reasonable expectation of privacy” inquiry derives from the test we
announced in Hill v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 26 Cal.Rptr.2d
834, 865 P.2d 633 for determining whether a person's constitutional right of privacy has been
violated. (See maj. opn., ante, 64 Cal.Rptr.3d at pp. 698, fn. 3, 699–700, 706, 165 P.3d at pp.
493, fn. 3, 494–495, 499–500.) However, the issue under section 6254, subdivision (c), is not
whether disclosure would violate the constitutional right of privacy, but whether it would be
“an unwarranted invasion of privacy” under section 6254, subdivision (c). (Cf. U.S. Dept. of
Justice v. Reporters Committee (1989) 489 U.S. 749, 762, 109 S.Ct. 1468, 103 L.Ed.2d 774,
fn. 13 (Reporters Committee ) [“[t]he question of the statutory meaning of privacy under
the FOIA is ... not the same as ... the question whether an individual's interest in privacy is
protected by the Constitution”].)


I also question the majority's conclusion that public employees have no reasonable expectation of
privacy in their salary information. (Maj. opn., *353  ante, 64 Cal.Rptr.3d at pp. 699–700, 165
P.3d at pp. 494–495.) Nongovernmental employees most certainly have a reasonable expectation
of privacy regarding this information and, as we have stated, “[t]he mere status of being employed
by the government should not compel a citizen to forfeit his or her fundamental right of privacy.
Public employees are not second-class citizens within the ken of the Constitution. [¶] ... [L]egal
distinctions between public and private sector employees that operate to abridge basic rights cannot
withstand judicial scrutiny unless justified by a compelling governmental interest. [Citation.]
However much public service constitutes a benefit and imposes a duty to uphold the public interest,
a public sector employee, like any other citizen, is born with a constitutional right of privacy. A
citizen cannot be said to have waived that right in return for the ‘privilege’ of public employment,
or any other public benefit, unless the government demonstrates a compelling need. [Citation.]”
(Long Beach City Employees Assn. v. City of Long Beach (1986) 41 Cal.3d 937, 951–952, 227
Cal.Rptr. 90, 719 P.2d 660). Moreover, although the majority cites evidence and authorities
supporting the view that disclosure of the salaries of public employees is widespread (maj. opn.,
**510  ante, 64 Cal.Rptr.3d at pp. 699–700, 165 P.3d at pp. 494–495), there is published authority
in California and elsewhere recognizing that public employees have at least some reasonable
expectation of privacy in their personnel records, including salary information. 5  Notably, in a
decision ***719  involving exemption 6, the high court held that the “privacy interest” of federal
employees in nondisclosure of their home addresses “outweigh[ed] the relevant public interest” in
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disclosure, even though that information was “publicly available through sources such as telephone
directories and voter registration lists....” (FLRA, supra, 510 U.S. at p. 500, 114 S.Ct. 1006.)


5 People v. Mooc (2001) 26 Cal.4th 1216, 1220, 114 Cal.Rptr.2d 482, 36 P.3d 21 [statutory
scheme recognizes a peace officer's “legitimate expectation of privacy in his or her personnel
records”]; BRV, Inc. v. Superior Court (2006) 143 Cal.App.4th 742, 756, 49 Cal.Rptr.3d
519 [“[p]ublic employees have a legally protected interest in their personnel files”]; Versaci
v. Superior Court (2005) 127 Cal.App.4th 805, 821, 26 Cal.Rptr.3d 92; Teamsters Local
856 v. Priceless, LLC (2003) 112 Cal.App.4th 1500, 1516, 5 Cal.Rptr.3d 847 [public
employees have “a legally protected privacy interest” in their personnel files, including
“salary details”]; City of Los Angeles v. Superior Court (2003) 111 Cal.App.4th 883, 892, 3
Cal.Rptr.3d 915 [disclosure of peace officer's payroll records, including his salary, “would
constitute one of the greatest ‘unwarranted invasions of personal privacy’ ”]; San Diego
Trolley, Inc. v. Superior Court (2001) 87 Cal.App.4th 1083, 1097, 105 Cal.Rptr.2d 476
[“personnel records ... are within the scope of the protection provided by the state and federal
Constitutions”]; Eastbank Consolidated Special Service Fire Protection Dist. v. Crossen
(La.App.2004) 892 So.2d 666, 670; Beck v. Department of Justice (D.C.Cir.1993) 997
F.2d 1489, 1494 [“A government employee has at least some privacy interest in his own
employment records”]; Campbell v. U.S. Civil Service Commission (10th Cir.1976) 539 F.2d
58, 62 [disclosure of federal employees' salary “would be a serious invasion of privacy”];
Columbia Packing Co., Inc. v. U.S. Dept. of Agri. (D.C.Mass.1976) 417 F.Supp. 651, 655
[recognizing “privacy interest in nondisclosure” of federal employees' “earnings statements
reflecting” their “remuneration”].)


Ultimately, I need not resolve this question because I agree with the majority that “any cognizable
[privacy] interest ... public employees may *354  have” is insufficient to justify nondisclosure.
(Maj. opn., ante, 64 Cal.Rptr.3d at p. 701, 165 P.3d at p. 493.) Section 6254, subdivision (c), does
not preclude all “invasions of personal privacy,” only “unwarranted” ones. Borrowing again from
the high court's discussion of exemption 6, whether an invasion of privacy would be “unwarranted”
within the meaning of section 6254, subdivision (c), depends on “the extent to which disclosure
of the information sought would ‘shed light on an agency's performance of its statutory duties' or
otherwise let citizens know ‘what their government is up to.’ [Citation.]” (FLRA, supra, 510 U.S.
at p. 497, 114 S.Ct. 1006.) “[T]he public has a legitimate interest in knowing how public funds
are spent” (Copley Press, Inc. v. Superior Court (1998) 63 Cal.App.4th 367, 376, 74 Cal.Rptr.2d
69), and the names and compensation paid to public employees directly relate to that issue.
Disclosure of this information would directly reflect on the City's management of public funds
and its employees' performance of public duties. I therefore conclude that any invasion of privacy
from disclosure of this information would not be “unwarranted” within the meaning of section
6254, subdivision (c), and that the information therefore is not exempt from disclosure under that
provision.
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Like the majority, but for a different reason, I reject the view that balancing under section 6254,
subdivision (c), must be done on a case-by-case basis, taking into account the particular privacy
interests of each public employee. (Maj. opn., ante, 64 Cal.Rptr.3d at pp. 703–706, 165 P.3d at
pp. 497–499.) As the high court has explained in construing the FOIA, “categorical decisions”
regarding disclosure of records “may be appropriate and individual circumstances disregarded
when a case fits into a genus in which the balance characteristically tips in one direction.”
(Reporters Committee, supra, 489 U.S. at p. 776, 109 S.Ct. 1468.) Regarding salary information of
public employees, for the reasons stated above, the balance characteristically tips in the direction
of disclosure. Thus, as to this information, case-by-case balancing under section 6254, subdivision
(c), is unnecessary.


The claim that disclosure of public employees' names linked to their salaries violates the state
constitutional right to privacy (Cal. Const., art. I, § 1) fails for similar reasons. **511  The state
constitutional right to privacy is not absolute; “it is subject to a balancing of interests.” “ ‘Invasion
of a privacy interest is not a violation of the state constitutional right to privacy if the invasion is
justified by a competing interest.’ [Citation.].” (Jacob B. v. County of Shasta (2007) 40 Cal.4th
948, 961, 56 Cal.Rptr.3d 477, 154 P.3d 1003.) For the reasons discussed above, I conclude that any
invasion of a public employee's privacy interest that would result from disclosure of the requested
information would be justified by the public's competing interest in knowing what the government
is up to and how the government is spending *355  public funds. 6  Thus, as to ***720  public
employees other than peace officers, I agree with the majority's holding that the names and salaries
of public employees earning $100,000 or more per year are not exempt from disclosure under the
CPRA.


6 In light of this conclusion, I need not decide whether public employees have a reasonable
expectation of privacy regarding their specific salaries.


II. THE NAMES AND SALARIES OF PEACE OFFICERS.


The Oakland Police Officers Association (Police Officers Association), which intervened in this
action, does not object to disclosure of the actual salary paid to each peace officer, so long as
the officers are identified only by job title. It does, however, object to disclosures that link the
actual salary paid to the officer's name. It asserts that the latter disclosure would violate Penal
Code section 832.7, subdivision (a), which provides in relevant part that “[p]eace officer ...
personnel records ... or information obtained from these records, are confidential and shall not be
disclosed” except as otherwise provided by statute. According to the Police Officers Association,
individually identifiable salary information constitutes either a confidential “personnel record[ ]”
or “information obtained from” personnel records within the meaning of Penal Code section 832.7,
subdivision (a), by virtue of Penal Code section 832.8. The latter defines the term “personnel
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records” in Penal Code section 832.7, subdivision (a), as “any file maintained under [a peace
officer's] name by his or her employing agency and containing records relating to any of the
following: [¶] (a) Personal data, including marital status, family members, educational and
employment history, home addresses, or similar information. [¶] (b) Medical history. [¶] (c)
Election of employee benefits. [¶] (d) Employee advancement, appraisal, or discipline. [¶] (e)
Complaints, or investigations of complaints, concerning an event or transaction in which he or
she participated, or which he or she perceived, and pertaining to the manner in which he or she
performed his or her duties. [¶] (f) Any other information the disclosure of which would constitute
an unwarranted invasion of personal privacy.” 7  (Pen.Code, § 832.8.)


7 Penal Code sections 832.7 and 832.8 establish a disclosure exception under the CPRA by
virtue of Government Code sections 6254, subdivision (k), and 6276.34. (See Copley Press,
Inc. v. Superior Court (2006) 39 Cal.4th 1272, 1283, 48 Cal.Rptr.3d 183, 141 P.3d 288.)


In making its argument, the Police Officers Association first emphasizes that an officer's actual
pay is based on the following information that is expressly included within the term “personnel
records” in Penal Code section 832.7: “educational and employment history” (id., § 832.8, subd.
(a)), and “[e]mployee advancement” and “appraisal” (id., § 832, subd. (d)). Because of this fact,
the Police Officers Association asserts, an officer's actual pay constitutes “information obtained”
from personnel records within the meaning *356  of Penal Code section 832.7. It also qualifies
independently as a confidential personnel record under Penal Code section 832.7, subdivision (a),
because it is, in the words of Penal Code section 832.8, “relat[ed] to” the information specified
elsewhere in the section. I agree with the majority's analysis and rejection of these arguments.
(Maj. opn., ante, 64 Cal.Rptr.3d at pp. 710–711, 711–712, 165 P.3d at pp. 502–503, 504–505.)


The Police Officers Association also argues that individualized salary information qualifies for
protection because it “constitutes ‘[p]ersonal data’ or ‘other similar information’ under ***721
Penal Code section 832.8 [, subdivision] (a).” It asserts that anything “unique to the **512
person ... qualif[ies]” as “[p]ersonal data” under Penal Code section 832.8, subdivision (a), and
that a particular officer's salary is unique because it depends on the officer's years of service,
performance, education and specialties.


Like the majority, I reject this argument. As the majority explains, because all of the information
specified in subdivisions (b) through (e) of Penal Code section 832.8 also is unique to the individual
officer, those subdivisions would be unnecessary were we to construe the term “[p]ersonal data” in
subdivision (a) to include everything that is unique to the person. (Maj. opn., ante, 64 Cal.Rptr.3d
at p. 709, 165 P.3d at p. 502.) Well-established canons of statutory construction preclude us
from interpreting statutory language so as to render other parts of the statute unnecessary.
(Manufacturers Life Ins. Co. v. Superior Court (1995) 10 Cal.4th 257, 274, 41 Cal.Rptr.2d 220,
895 P.2d 56.) As the majority also explains, that the Legislature expressly specified another
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form of compensation—“election of employee benefits”—in a separate subdivision of the statute
(Pen.Code, § 832.8, subd. (c)) counsels against adopting an interpretation of the term “[p]ersonal
data” in subdivision (a) that includes an officer's salary. (Maj. opn., ante, 64 Cal.Rptr.3d at pp.
709–710, 165 P.3d at pp. 502–503.) For these reasons, I agree that salary information does not
constitute “[p]ersonal data” within the meaning of section 832.8, subdivision (a). 8


8 Except as expressly noted above, I do not join the majority's analysis of this issue.


Amicus curiae Operating Engineers Local Union No. 3 argues that individualized salary
information regarding peace officers qualifies for protection under subdivision (f) of Penal Code
section 832.8, because disclosure of this information “would constitute an unwarranted invasion
of personal privacy.” I reject this argument because, as explained above in connection with
Government Code section 6254, subdivision (c), I do not believe that any invasion of privacy from
disclosure of the requested salary information would be unwarranted.


*357  Regarding the names of peace officers, as explained in my dissenting opinion in Commission
on Peace Officer Standards and Training v. Superior Court (Aug. 27, 2007, S134072) 42 Cal.4th
at pp. 278, 306, 64 Cal.Rptr.3d at p. 682, 165 P.3d at p. 480, 2007 WL 2410091 (dis. opn. of
Chin, J.), I believe that peace officers' names are “[p]ersonal data” within the meaning of Penal
Code section 832.8, subdivision (a). Thus, I would hold that where, as here, a request is made for
disclosure of names linked to salary, officers' names may not be disclosed to the extent the source
of that information is a “file maintained under [the peace officer's] name by his or her employing
agency.” (Pen.Code, § 832.8.) Where, however, the request identifies officers by name and asks
for disclosure of their salaries, Penal Code section 832.7 does not preclude disclosure.


All Citations


42 Cal.4th 319, 165 P.3d 488, 64 Cal.Rptr.3d 693, 26 IER Cases 940, 35 Media L. Rep. 2590, 07
Cal. Daily Op. Serv. 10,097, 2007 Daily Journal D.A.R. 13,105
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Synopsis
Background: Condominium complex guest brought action against condominium complex owner
asserting claims for negligence and premises liability arising from injuries she sustained from
being struck by a car while crossing the street where she parked to get to condominium complex,
which allegedly had too few onsite parking spaces for guests. The Superior Court, Los Angeles
County, No. BC623438, Melvin D. Sandvig, J., 2019 WL 4143120, entered summary judgment
for owner. Guest appealed.


Holdings: The Court of Appeal, Hoffstadt, J., held that:


[1] defendant did not have a common law duty of care to protect plaintiff from accident that
occurred as she traveled to the premises, and


[2] local ordinance did not create duty of care to provide adequate guest parking.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (26)


[1] Negligence Elements in general
Negligence Elements in general
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Claims for negligence and premises liability have the same elements—namely, (1) a legal
duty of care, (2) breach of that duty, and (3) proximate cause resulting in injury.


1 Case that cites this headnote


[2] Appeal and Error Deference given to lower court in general
Appeal and Error Plenary, free, or independent review
Court of Appeal independently decides whether summary judgment was appropriate, and
accordingly, it owes no deference to the trial court's ruling or reasoning.


[3] Negligence Necessity and Existence of Duty
Negligence Breach of Duty
A duty of care exists when one person has a legal obligation to prevent harm to another
person, such that breach of that obligation can give rise to liability.


[4] Negligence Necessity and Existence of Duty
Negligence Public policy concerns
Whether a duty of care exists is not a matter of plucking some immutable truth from the
ether; instead, the existence of a particular duty of care reflects a determination that the
sum total of considerations of public policy should lead the law to say that the particular
plaintiff is entitled to protection.


[5] Negligence Public policy concerns
In determining whether public policy warrants the creation of a duty of care, courts can
look to public policy (1) found in common law, and (2) embodied in statutes, regulations,
and the like.


[6] Negligence Reasonably safe or unreasonably dangerous conditions
An owner of land has a common law duty to maintain land in its possession and control in
a reasonably safe condition as to avoid exposing others to an unreasonable risk of injury.


[7] Negligence Off-Premises Injuries
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A landowner's duty of care encompasses the duty to avoid exposing persons to risks of
injury that occur off site if the landowner's property is maintained in such a manner as to
expose persons to an unreasonable risk of injury off site.


[8] Automobiles Injuries from defects in private premises
Common Interest Communities Other particular powers, duties, and functions
Condominium complex owner's common law duty of care did not encompass a duty to
provide onsite parking for invitee who was visiting the complex in order to protect her
from being struck by a car as she crossed the street to get to the premises.


[9] Negligence Foreseeability
In assessing these foreseeability-related factors for determining a landowner's duty of
care, the focus is general rather than specific; courts are to ask whether the kind of
harm experienced is generally foreseeable from the category of negligent conduct at issue
rather than whether a particular plaintiff's injury was reasonably foreseeable in light of a
particular defendant's conduct.


[10] Negligence Public policy concerns
There are four public policy factors for finding that a defendant owed a duty of care to the
plaintiff; they are (1) the policy of preventing future harm, (2) moral blame attached to the
defendant's conduct, (3) extent of the burden to the defendant and the consequences to the
community of imposing a duty to exercise care with resulting liability for breach, and (4)
availability, cost, and prevalence of insurance for the risk involved.


2 Cases that cite this headnote


[11] Negligence Duty based upon statute or other regulation
A duty of care can be grounded in, and hence borrowed from, the public policy embodied
in a legislatively enacted statute or ordinance.


[12] Automobiles Injuries from defects in private premises
Common Interest Communities Other particular powers, duties, and functions
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Local ordinance that rezoned condominium complex's specific parcel for multifamily
dwellings and conditioned that rezoning on providing specific number of guest parking
spaces did not create duty of care to provide adequate guest parking as would give rise
to guest's negligence action against complex owner for failing to protect her from being
struck by a car while crossing the nearby street to get to the property due to inadequate
guest parking spaces on the premises, because the ordinance was specific to the single
parcel and embodied no generally applicable, fundamental public policy, and the ordinance
was intended to protect the interests of the community at large, not those of any particular
class of individuals.


[13] Negligence Duty based upon statute or other regulation
Legislative enactments sometimes embody and implement broad, generally applicable rule
of conduct on basis of general public policy; when they do, they set forth the same type
of fundamental policy decisions that are capable of forming the basis for duty of care.


[14] Negligence Duty based upon statute or other regulation
Negligence Violations of statutes and other regulations
Even if a statute or ordinance is designed to embody and effectuate fundamental public
policy by setting forth a generally applicable rule of conduct, it can give rise to duty of
care actionable in negligence only if (1) the plaintiff invoking the statute is a member of
the class of persons the statute or ordinance was designed to protect, and (2) the harm the
plaintiff suffered was one the statute or ordinance was designed to prevent.


1 Case that cites this headnote


[15] Negligence Duty as question of fact or law generally
Whether a statute or ordinance satisfies the requirements for effectuating public policy
giving rise to a duty of care actionable in negligence is a question of law.


[16] Municipal Corporations Applicability of statutory construction rules
The canons of statutory construction apply to local ordinances.


[17] Municipal Corporations Ordinance as a whole
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In construing a local ordinance, the court starts with the text of the ordinance, and reads
that text in the context of the ordinance as a whole.


[18] Municipal Corporations Extrinsic aids
Municipal Corporations Legislative history and construction
If the text of a local ordinance does not provide a clear answer, court construing it may
look to extrinsic sources such as the ordinance's legislative history.


[19] Negligence Duty based upon statute or other regulation
Fact that an ordinance not designed to protect the class of persons of which plaintiff is
a part and not designed to protect against the harm she suffered might have a secondary
effect or design to protect that class against that harm is not enough to create a duty of care.


1 Case that cites this headnote


[20] Evidence Questions of law or fact
Since the meaning and purpose of a legislative enactment is a question of law for the court,
an expert's opinion on such matters is an inadmissible legal conclusion.


4 Cases that cite this headnote


[21] Negligence Duty based upon statute or other regulation
Negligence Standard established by statute or regulation
Although a statute or ordinance can give rise to a duty of care and simultaneously fix the
standard of care, the two concepts are analytically distinct: the “duty of care” establishes
whether one person has a legal obligation to prevent harm to another, while the “standard
of care” defines what that person must do to meet that obligation and thus sets the standard
for assessing whether there has been a breach.


1 Case that cites this headnote


[22] Negligence Reasonable care
Negligence Standard established by statute or regulation
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The default standard of care is the obligation to take reasonable care, although a statute
may define a more specific obligation, and, under the doctrine of negligence per se, may
erect a rebuttable presumption of breach if that obligation is not met.


1 Case that cites this headnote


[23] Negligence Necessity and Existence of Duty
Negligence Standard of Care
The standard of care imposed on a party is relevant in a negligence case only if there is
a duty of care for it to impose.


1 Case that cites this headnote


[24] Negligence Necessity and Existence of Duty
Negligence Standard of Care
The standard of care imposed on a party presupposes a duty; it cannot create one.


2 Cases that cite this headnote


[25] Negligence Nature
“Misfeasance” exists when a defendant, through its affirmative actions, is responsible for
making the plaintiff's position worse by creating a risk of harm to the plaintiff.


[26] Negligence Ordinary care
Liability for misfeasance is based on the general duty of ordinary care to prevent others
from being injured by one's conduct.


Witkin Library Reference: 6 Witkin, Summary of Cal. Law (11th ed. 2017) Torts, § 1231
[Conditions or Activities Outside Land; General Rule of Nonliability.]


**273  APPEAL from a judgment of the Superior Court of Los Angeles County, Melvin D.
Sandvig, Judge. Affirmed. (Los Angeles County Super. Ct. No. BC623438)
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Opinion


HOFFSTADT, J.


*922  A pedestrian who decided to jaywalk across a five-lane highway at night was struck by a car.
The pedestrian sued the owner of the condominium complex she was trying to visit for negligence
and premises liability for having too few onsite parking spaces for guests. This appeal therefore
presents the question: Does a landowner owe a duty of care to invitees to provide adequate onsite
parking, either (1) under common law principles, or (2) by virtue of a 1978 city ordinance that
rezoned the complex's specific parcel for multifamily dwellings and conditioned that rezoning
on providing a specific number of guest parking spaces? We conclude that the answer to both
questions is “no.” We accordingly affirm the trial court's grant of **274  summary judgment to
the condominium complex.


FACTS AND PROCEDURAL BACKGROUND


I. Facts
After nightfall on June 10, 2014, Anaeis Issakhani (plaintiff) parked her car on the far side of a
five-lane street. Rather than walk to the next marked crosswalk several hundred feet away, she
jaywalked. She was struck by a car, and sustained a traumatic brain injury along with several skull
fractures.


At the time she was struck, plaintiff was crossing the street to get to the Shadow Glen condominium
complex where her friend lived. The complex has 170 onsite parking spaces, and they are marked
as “Reserved” for residents or as “Visitor” for guests. Before parking on the street, plaintiff had
tried to find a parking space onsite; specifically, she followed another car through the complex's
security gate and then drove around for two or three minutes before deciding there was no available
space.


The Shadow Glen complex was built in 1979 as a 68-unit housing development in Sun Valley,
California. Because the parcel was originally zoned for single and dual family housing, the
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complex's original developer applied to the City of Los Angeles (the City) to have the parcel
rezoned as a multiple dwelling zone. As required by the City's municipal code, the developer's
application was considered by the City's planning department, by a hearing examiner, by the City's
planning commission, and ultimately by the Los Angeles City Council (City Council). Because
the City's zoning map is set forth in a City ordinance, a City Council-enacted ordinance is required
to rezone a parcel.


*923  In enacting ordinance No. 151,411, the City Council granted the developer's application
on five conditions 1  that the City deemed “necessary to protect the best interests of and
assure a development more compatible with the surrounding neighborhood”—namely, that (1)
“[n]o building located on the site ... exceed two stories or 25 feet in height,” (2) “[a]ll open
areas not used for buildings, driveways, parking areas, recreational facilities, or walks ... be
attractively landscaped” and “equipped with automatic sprinklers,” (3) “[a] 10-foot landscaped
buffer setback ... be provided along [the five-lane street],” and populated with trees of a specified
height and at a specified density, (4) “[a]ll lighting ... be directed onto the site ... to eliminate any
glare to adjoining residential properties,” and (5) “guest parking” be “provide[d]” “at a ratio of one-
half space per dwelling unit in excess” of that otherwise required by the municipal code. Because
the complex was to have 68 units, ordinance No. 151,411 requires 34 “guest parking” spaces.


1 In the lingo used in the zoning provisions of the City's municipal code, these conditions are
called “ ‘Q’ Qualified classifications.”


After construction was completed, the City issued a certificate of occupancy that reflected 170
parking spaces, which was 13 spaces more than required by the municipal code and ordinance
No. 151,411.


By the time of the accident, the complex still had 170 parking spaces but only six of them were
marked as “Visitor” spaces.


II. Procedural History
On June 10, 2016, plaintiff sued the Shadow Glen Homeowners Association, Inc. (the
Association), which is the current owner of the Shadow Glen complex. In the operative, second
amended complaint, **275  plaintiff asserts claims for negligence and premises liability. Both
claims rest on the premise that the Association's failure to maintain the number of guest
parking spaces mandated by ordinance No. 151,411 “created a foreseeable risk of harm for the
Condominium's guests.”
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The Association moved for summary judgment. Following briefing and a hearing, the trial court
granted summary judgment on the grounds that the Association owed plaintiff no duty under the
common law or under ordinance No. 151,411. 2


2 The trial court's subsequent order stated that summary judgment was also granted on the
ground that plaintiff could not prove causation.


Following the entry of judgment, plaintiff filed this timely appeal.


*924  DISCUSSION


Plaintiff argues that the trial court erred in granting summary judgment for the Association. A
defendant is entitled to summary judgment if it can “show that there is no triable issue as to any
material fact.” (Code Civ. Proc., § 437c, subd. (c).) 3  The defendant bears the initial burden of
establishing that the plaintiff's cause of action has “no merit” by showing that the plaintiff cannot
establish “[o]ne or more elements of [her] cause of action.” (Code Civ. Proc., § 437c, subds. (o) &
(p)(2).) If this burden is met, the “burden shifts” to the plaintiff “to show that a triable issue of one
or more material facts exists as to that cause of action ....” (Id., subd. (p)(2); see Aguilar v. Atlantic
Richfield Co. (2001) 25 Cal.4th 826, 849, 107 Cal.Rptr.2d 841, 24 P.3d 493.)


3 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.


[1] Plaintiff's claims for negligence and premises liability have the same elements—namely, (1) “a
legal duty of care,” (2) “breach of that duty,” and (3) “proximate cause resulting in injury.” (Kesner
v. Superior Court (2016) 1 Cal.5th 1132, 1158, 210 Cal.Rptr.3d 283, 384 P.3d 283 (Kesner).) Thus,
if the Association does not owe plaintiff a duty of care, it is entitled to summary judgment.


[2] We independently decide whether summary judgment is appropriate and whether a duty of
care exists. (Jacks v. City of Santa Barbara (2017) 3 Cal.5th 248, 273, 219 Cal.Rptr.3d 859, 397
P.3d 210 [summary judgment]; Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th
26, 57, 77 Cal.Rptr.2d 709, 960 P.2d 513 [duty of care].) We accordingly owe no deference to
the trial court's rulings or reasoning. (Burgueno v. Regents of University of California (2015) 243
Cal.App.4th 1052, 1057, 197 Cal.Rptr.3d 44.)


I. Analysis of Duty of Care
[3]  [4] A duty of care exists when one person has a legal obligation to prevent harm to another
person, such that breach of that obligation can give rise to liability. (Brown v. USA Taekwondo
(2021) 11 Cal.5th 204, 209, 276 Cal.Rptr.3d 434, 483 P.3d 159 (Brown); Paz v. State of California
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(2000) 22 Cal.4th 550, 559, 93 Cal.Rptr.2d 703, 994 P.2d 975 (Paz); Coffee v. McDonnell-Douglas
Corp. (1972) 8 Cal.3d 551, 559, fn. 8, 105 Cal.Rptr. 358, 503 P.2d 1366; Annocki v. Peterson
Enterprises, LLC (2014) 232 Cal.App.4th 32, 37, 180 Cal.Rptr.3d 474 (Annocki).) Whether a duty
of care exists is not a matter of plucking some immutable truth from the ether; instead, the *925
existence of a particular duty of care reflects a determination that the “ ‘ “sum total” ’ ” of “ ‘
“considerations of [public] policy [should] lead the law to say that the particular plaintiff is entitled
to protection.” ’ ” ( **276  Paz, at p. 559, 93 Cal.Rptr.2d 703, 994 P.2d 975.; Cabral v. Ralphs
Grocery Co. (2011) 51 Cal.4th 764, 771, 122 Cal.Rptr.3d 313, 248 P.3d 1170 (Cabral); Scott v.
Chevron U.S.A. (1992) 5 Cal.App.4th 510, 515, 6 Cal.Rptr.2d 810.)


[5] In determining whether public policy warrants the creation of a duty of care, courts can look to
the public policy (1) found in the common law (California Service Station etc. v. American Home
Assurance Co. (1998) 62 Cal.App.4th 1166, 1175, 73 Cal.Rptr.2d 182 (California Service Station)
[“The courts have always had the responsibility to define negligence duties ...”]), and (2) embodied
in statutes, regulations, and the like. (Vesely v. Sager (1971) 5 Cal.3d 153, 164, 95 Cal.Rptr. 623,
486 P.2d 151 (Vesely) [“A duty of care ... may ... be found in a legislative enactment”], overruled
on other grounds as stated in Ennabe v. Manosa (2014) 58 Cal.4th 697, 707, 168 Cal.Rptr.3d 440,
319 P.3d 201; J'Aire Corp. v. Gregory (1979) 24 Cal.3d 799, 803, 157 Cal.Rptr. 407, 598 P.2d 60
[“A duty of care may arise through statute ...”].)


A. Common law-based duty
[6] An owner of land has a common law duty “to maintain land in [its] possession and control in
a reasonably safe condition” “as to avoid exposing others to an unreasonable risk of injury.” (See
Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 666, 674, 25 Cal.Rptr.2d 137, 863 P.2d
207, overruled on other grounds as stated in Reid v. Google, Inc. (2010) 50 Cal.4th 512, 527, 113
Cal.Rptr.3d 327, 235 P.3d 988; Barnes v. Black (1999) 71 Cal.App.4th 1473, 1478, 84 Cal.Rptr.2d
634 (Barnes); Alcaraz v. Vece (1997) 14 Cal.4th 1149, 1156, 60 Cal.Rptr.2d 448, 929 P.2d 1239;
see generally Civ. Code, § 1714, subd. (a) [codifying this common law duty].) Because plaintiff
alleges that she was struck by a car in the street due to the Association's failure to provide enough
onsite parking for guests, the question in this case becomes: Does the landowner's common law
duty of care entail protecting an invitee against injuries incurred offsite due to an alleged deficiency
on the landowner's property? 4


4 This case therefore presents a different question than cases examining whether a landowner's
duty of care extends to deficiencies located on property adjacent to—but not on—the
landowner's property. (E.g., Lopez v. City of Los Angeles (2020) 55 Cal.App.5th 244, 256,
269 Cal.Rptr.3d 377 (Lopez) [defect on abutting public sidewalk]; Selger v. Steven Bros.
(1990) 222 Cal.App.3d 1585, 1588, 272 Cal.Rptr. 544 (Selger) [same]; Schaefer v. Lenahan
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(1944) 63 Cal.App.2d 324, 325-326, 146 P.2d 929 [same]; Dennis W. Williams v. Foster
(1989) 216 Cal.App.3d 510, 515 [same].)


*926  [7] It certainly can. The landowner's “ ‘duty of care encompasses a duty to avoid exposing
persons to risks of injury that occur off site if the landowner's property is maintained in such a
manner as to expose persons to an unreasonable risk of injury offsite.’ ” (Kesner, supra, 1 Cal.5th
at p. 1159, 210 Cal.Rptr.3d 283, 384 P.3d 283, quoting Barnes, supra, 71 Cal.App.4th at p. 1478,
84 Cal.Rptr.2d 634, italics added; see McDaniel v. Sunset Manor Co. (1990) 220 Cal.App.3d 1, 7,
269 Cal.Rptr. 196 (McDaniel) [“The fact that the injuries occurred on the adjacent property does
not automatically bar recovery”].) But whether it should in a specific circumstance turns on the
considerations articulated by our Supreme Court in Rowland v. Christian (1968) 69 Cal.2d 108,
113, 70 Cal.Rptr. 97, 443 P.2d 561 (Rowland), partially superseded by statute on other grounds as
stated in Smith v. Freund (2011) 192 Cal.App.4th 466, 473, fn. 5, 121 Cal.Rptr.3d 427. (Barnes,
at p. 1479, 84 Cal.Rptr.2d 634 [“The Rowland factors determine the scope of a duty of care
whether the risk of harm is situated on site or **277  off site”]; cf. Brown, supra, 11 Cal.5th at p.
217, 276 Cal.Rptr.3d 434, 483 P.3d 159 [Rowland factors “not designed as a freestanding means
of establishing duty” in a specific circumstance where, unlike here, there is no underlying duty
running between the parties that might apply].)


[8] We conclude that a landowner's common law duty of care does not encompass a duty to provide
onsite parking for invitees in order to protect them from traffic accidents occurring offsite as they
travel to the premises, and we do so for two reasons: (1) such a duty is foreclosed by precedent,
and (2) even if not foreclosed, the so-called Rowland factors counsel against such a duty.


1. Precedent


In Vasilenko v. Grace Family Church (2017) 3 Cal.5th 1077, 224 Cal.Rptr.3d 846, 404 P.3d 1196
(Vasilenko), our Supreme Court held that “a landowner who does no more than site and maintain
[an offsite] parking lot that requires invitees to cross a public street to reach the landowner's
premises does not owe a duty to protect those invitees from the obvious dangers of the public
street.” (Id. at pp. 1092, 1097, 224 Cal.Rptr.3d 846, 404 P.3d 1196.)


Vasilenko forecloses imposing a duty upon a landowner to provide invitees with onsite parking
in order to protect them from the dangers of crossing nearby streets to get to the property. If, as
plaintiff contends, a landowner had a duty to provide onsite parking to invitees, the landowner
in Vasilenko would have automatically breached that duty when it directed its invitees to offsite
parking facilities; there would have accordingly been no reason for Vasilenko to examine whether,
under the Rowland factors, a landowner had a duty to safely shepherd those invitees onto its
property from those facilities. In other words, the only reason Vasilenko exists is because a
landowner owes no duty to provide onsite parking to invitees. Vasilenko even made this explicit:
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*927  “[L]andowners are not required to provide parking for their invitees.” (Vasilenko, supra, 3
Cal.5th at p. 1090, 224 Cal.Rptr.3d 846, 404 P.3d 1196.)


What is more, Vasilenko is merely the most recent in a longer line of cases that have consistently
refused to impose a duty upon landowners to provide onsite parking to protect their invitees from
the dangers of crossing nearby streets to access the property. In McGarvey v. Pacific Gas & Electric
Co. (1971) 18 Cal.App.3d 555, 95 Cal.Rptr. 894 (McGarvey), the plaintiff was injured when one
of the defendant's employees was making a U-turn on an adjacent street, a maneuver necessitated
by the absence of any onsite parking for employees. McGarvey rejected the plaintiff's argument
that the defendant had “a duty ... to provide ... adequate [onsite] automobile parking facilities
for all employees” and “customers.” (Id. at pp. 558, 562, 95 Cal.Rptr. 894.) In Seaber v. Hotel
Del Coronado (1991) 1 Cal.App.4th 481, 2 Cal.Rptr.2d 405 (Seaber), the plaintiff was killed in a
crosswalk as he traveled from a hotel's offsite parking lot to the hotel, a task necessitated by the
absence of any onsite guest parking. Seaber rejected plaintiff's argument that the hotel was liable
for plaintiff's death, a holding that would make no sense if the hotel had a precursor duty to provide
onsite parking for its guests. (Id. at pp. 484-485, 492-493, 2 Cal.Rptr.2d 405.)


Although a landowner's duty of care encompasses a more specific duty not to maintain conditions
on its property that exacerbate the dangers of invitees entering or exiting the property (Swanberg
v. O'Mectin (1984) 157 Cal.App.3d 325, 330, 203 Cal.Rptr. 701 [obstructing shrubbery makes
exiting the property more dangerous]; **278  Annocki, supra, 232 Cal.App.4th at pp. 38-39,
180 Cal.Rptr.3d 474 [layout of onsite parking lot encourages invitees to make a dangerous left
turn when exiting the property]; Constantinescu v. Conejo Valley Unified School Dist. (1993) 16
Cal.App.4th 1466, 1473-1474, 20 Cal.Rptr.2d 734 [layout of onsite parking lot creates “ ‘snarl-ups’
” and congestion that make nearby streets more dangerous], italics omitted), McDaniel, Seaber
and Vasilenko necessarily reject the notion that the absence of onsite parking by itself amounts to
a “condition” on the property that exacerbates the offsite danger to invitees and gives rise to an
actionable duty.


2. Analysis of the Rowland factors


[9]  [10] The so-called Rowland factors fall into two broad categories—namely, (1)
foreseeability-related factors, and (2) other “public policy factors.” (Cabral, supra, 51 Cal.4th at
pp. 774, 781, 122 Cal.Rptr.3d 313, 248 P.3d 1170.) There are three foreseeability-related factors;
they are (1) “the foreseeability of harm to the plaintiff,” (2) “the degree of certainty that the plaintiff
suffered injury,” and (3) “the closeness of the connection between the defendant's conduct and
the injury suffered.” (Rowland, supra, 69 Cal.2d at p. 113, 70 Cal.Rptr. 97, 443 P.2d 561; see
Cabral, at p. 774, 122 Cal.Rptr.3d 313, 248 P.3d 1170.) *928  In assessing these foreseeability-
related factors, the focus is general rather than specific: We are to ask whether the “kind of harm
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experienced” is “generally” foreseeable from the “category of negligent conduct at issue” rather
than “whether a particular plaintiff's injury was reasonably foreseeable in light of a particular
defendant's conduct.” (Ballard v. Uribe (1986) 41 Cal.3d 564, 572, fn. 6, 224 Cal.Rptr. 664,
715 P.2d 624.) There are four public policy factors; they are (1) “the policy of preventing future
harm,” (2) “the moral blame attached to the defendant's conduct,” (3) “the extent of the burden
to the defendant and [the] consequences to the community of imposing a duty to exercise care
with resulting liability for breach,” and (4) “the availability, cost, and prevalence of insurance for
the risk involved.” (Rowland, at p. 113, 70 Cal.Rptr. 97, 443 P.2d 561; Cabral, at p. 781, 122
Cal.Rptr.3d 313, 248 P.3d 1170.)


The foreseeability-related factors counsel against imposing a duty upon landowners to provide
onsite parking to avoid injury to invitees as they travel from offsite parking locales. To be sure, as
in Vasilenko, the first two foreseeability factors favor imposing a duty to provide onsite parking.
That is because it is “foreseeable that an invitee” forced to park offsite due to the lack of sufficient
onsite parking—like the invitee in Vasilenko who was “directed to park in an overflow lot on the
other side of a public street”—“might be struck by oncoming traffic while crossing the street” and
because the plaintiffs in both cases certainly suffered injury when struck by cars. (Vasilenko, supra,
3 Cal.5th at p. 1085, 224 Cal.Rptr.3d 846, 404 P.3d 1196.) However, also as in Vasilenko and as
plaintiff concedes, the third foreseeability factor counsels strongly against imposing a duty. That
is because the “connection between the [landowner-]defendant's conduct and the injury suffered”
is “attenuated” rather than “close.” (Id., at pp. 1083, 1086, 224 Cal.Rptr.3d 846, 404 P.3d 1196.)
If, as in Vasilenko, the connection was too attenuated because the invitee's injury was most directly
the product of his “decision as to when, where, and how to cross” the street as well as the driver's
“ability to see and react to crossing pedestrians” (id. at p. 1086, 224 Cal.Rptr.3d 846, 404 P.3d
1196), the connection is even more attenuated in this case, where it was the visitor's decision—
rather than the landowner's—to select an offsite **279  parking space on the far side of a busy
street.


The public policy factors also counsel against imposing a duty upon landowners to provide onsite
parking to avoid injury to invitees as they travel from offsite parking locales. Imposing a duty to
provide sufficient onsite parking to accommodate all invitees would not be especially effective
in preventing future harm. Most commercial and residential properties actively used by people
consist of structures along with a finite number of parking spaces. Short of requiring landowners
to bulldoze structures or excavate and build underground structures to create more parking spaces,
imposing a duty upon landowners to set aside enough parking spaces for all invitees is likely to
do nothing more than shift the identity of who is forced to park offsite—instead of invitees, it may
instead be residents and employees who have to *929  park offsite. But shifting the identity of
who has to park offsite would not do much to prevent future harm in the aggregate. Conversely, the
persons best suited to prevent future harm from street-crossing accidents, Vasilenko noted, are the
“drivers[ ] and invitees themselves.” (Vasilenko, supra, 3 Cal.5th at p. 1090, 224 Cal.Rptr.3d 846,
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404 P.3d 1196.) Because there are few “reasonable ameliorative steps” available to landowners
to create more parking spaces, landowners are not “particularly blameworthy” for failing to take
them. (Id. at p. 1091, 224 Cal.Rptr.3d 846, 404 P.3d 1196.) Imposing a duty to provide sufficient
onsite parking for all invitees would also impose an unacceptably heavy burden, as every business
and every multifamily residential dwelling complex would be required to provide parking for every
guest, or else face liability for damages incurred when those guests cannot find onsite parking and
are injured when trying to access the property from offsite. If, as in Vasilenko, requiring landowners
“to continuously monitor the dangerousness of the abutting street and other streets in the area,”
“to relocate their [offsite] parking lots as conditions change,” and potentially “to hire employees
to assist invitees with crossing the street” was considered a “significant burden[ ]” (id. at p. 1090,
224 Cal.Rptr.3d 846, 404 P.3d 1196), the burden imposed by the proffered duty here—that is,
reconfiguring the property to accommodate parking for every guest or face liability for all accidents
arising from their offsite parking—is massive. (See McGarvey, supra, 18 Cal.App.3d at p. 562,
95 Cal.Rptr. 894 [noting similarly unachievable burden].) Indeed, it is this type of “ ‘ “potentially
infinite liability” ’ ” that “ ‘the concept of duty’ ” is designed to “ ‘limit.’ ” (Bily v. Arthur Young &
Co. (1992) 3 Cal.4th 370, 397, 11 Cal.Rptr.2d 51, 834 P.2d 745.) Lastly, because insurance could
be available to the landowner, the invitee, and the driver, the insurance factor is neutral in the
analysis. (Accord, Vasilenko, at p. 1091, 224 Cal.Rptr.3d 846, 404 P.3d 1196.)


Thus, even if Vasilenko’s analysis of the Rowland factors did not dictate a finding of no duty, our
own independent analysis of those factors counsels that finding.


B. Statute-based duty
[11] A duty of care can also be grounded in—and hence “borrowed” from—the public policy
embodied in a legislatively enacted statute or ordinance. (Elsner v. Uveges (2004) 34 Cal.4th 915,
927 & fn.8, 22 Cal.Rptr.3d 530, 102 P.3d 915 (Elsner); see Vesely, supra, 5 Cal.3d at p. 164, 95
Cal.Rptr. 623, 486 P.2d 151.)


[12] Plaintiff argues that the Association owes her a duty of care by virtue of the guest parking
conditions set forth in ordinance No. 151,411. We reject this argument for two reasons: (1)
ordinance No. **280  151,411 is a parcel-specific ordinance adopted as the final step of a multistep
administrative procedure and is therefore incapable of forming the basis for a duty of care, and (2)
the *930  guest parking condition of ordinance No. 151,411 was aimed at preserving the aesthetic
character of the surrounding neighborhood, and not at protecting invitees from traffic accidents.


1. Ordinance No. 151,411 is a special ordinance
incapable of forming the basis for a duty of care
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Not all legislative enactments—that is, not all statutes and ordinances— are capable of forming
the basis for a duty of care giving rise to a negligence claim.


[13] Legislative enactments sometimes embody and implement “a ‘broad, generally applicable
rule of conduct on the basis of general public policy.’ ” (Horn v. County of Ventura (1979) 24 Cal.3d
605, 613, 156 Cal.Rptr. 718, 596 P.2d 1134 (Horn), quoting San Diego Building Contractors Assn.
v. City Council of San Diego (1974) 13 Cal.3d 205, 212-213, 118 Cal.Rptr. 146, 529 P.2d 570.)
When they do, they set forth the same type of “fundamental policy decisions” that are capable
of forming the basis for a duty of care. (California Service Station, supra, 62 Cal.App.4th at p.
1176, 73 Cal.Rptr.2d 182 [“The creation of a negligence duty of care involves fundamental policy
decisions”].)


Other times, however, legislative enactments embody no fundamental policy decision. One such
instance is where, as here, the enactment applies to a single parcel of property. 5


5 If a duty of care otherwise exists, a special ordinance that regulates a specific person or
parcel can set the standard of care used to evaluate whether that independently existing duty
has been breached. (Simoneau v. Pacific Electric Ry. Co. (1913) 166 Cal. 264, 269-270,
136 P. 544 [special ordinance granting defendant a franchise on condition that it operate
its streetcars at no more than eight miles per hour can be used to assess whether defendant
breached its existing duty of care when operating at faster speeds]; accord, Stafford v.
United Farm Workers (1983) 33 Cal.3d 319, 324, 188 Cal.Rptr. 600, 656 P.2d 564 (Stafford)
[injunction may be used to define standard of care].)


There is no question that the City Council's rezoning the Shadow Glen parcel was “a legislative
act” because it was effectuated by means of an ordinance amending the City's municipal code.
(Arnel Development Co. v. City of Costa Mesa (1980) 28 Cal.3d 511, 516, 169 Cal.Rptr. 904,
620 P.2d 565; Johnston v. Claremont (1958) 49 Cal.2d 826, 835, 323 P.2d 71, overruled on other
grounds as stated in Associated Home Builders etc., Inc. v. City of Livermore (1976) 18 Cal.3d
582, 596, 135 Cal.Rptr. 41, 557 P.2d 473; Mountain Defense League v. Board of Supervisors
(1977) 65 Cal.App.3d 723, 728, 135 Cal.Rptr. 588; Federation of Hillside & Canyon Assns. v. City
of Los Angeles (2004) 126 Cal.App.4th 1180, 1195, 24 Cal.Rptr.3d 543.) But that act embodied
no generally applicable, fundamental public policy. Instead, *931  ordinance No. 151,411 was
a parcel-specific enactment that served as the culmination of a process of an internal, parcel-
specific administrative review. The original developer of the Shadow Glen complex filed an
application to rezone its parcel of property (and only its parcel of property), and that application
proceeded through several levels of administrative review by City officials until the City Council,
as the final level of that review, approved the developer's rezoning application. Although the
City Council's mechanism for doing so was through enacting ordinance No. 151,411, that was
necessary because the City's zoning map was set forth in an ordinance (at the time, L.A. Mun.
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Code § 12.04) and **281  thus could be modified only through another ordinance. However, the
mechanism of enacting an ordinance did not alter the fundamental character of the City Council's
act as embodying merely a parcel-specific policy that was tied to the “ ‘facts peculiar to the
individual case.’ ” (See Horn, supra, 24 Cal.3d at p. 613, 156 Cal.Rptr. 718, 596 P.2d 1134;
Anaheim Redevelopment Agency v. Dusek (1987) 193 Cal.App.3d 249, 258, 239 Cal.Rptr. 319.)


Because ordinance No. 151,411 embodies no “general public policy,” it cannot be used as a fulcrum
to create a duty of care.


2. Ordinance No. 151,411 was not designed to protect
invitees against injuries suffered from parking offsite


[14]  [15] Even if a statute or ordinance is designed to embody and effectuate fundamental public
policy by setting forth a generally applicable rule of conduct, it can give rise to a duty of care
actionable in negligence only if (1) the plaintiff invoking the statute is “ ‘a member of the class
of persons the statute [or ordinance] ... was designed to protect,’ ” and (2) the “ ‘harm’ ” the
plaintiff suffered was “ ‘one the statute [or ordinance] ... was designed to prevent.’ ” (Ramirez v.
Nelson (2008) 44 Cal.4th 908, 918, 80 Cal.Rptr.3d 728, 188 P.3d 659, quoting Stafford, supra,
33 Cal.3d at p. 324, 188 Cal.Rptr. 600, 656 P.2d 564; see Nunneley v. Edgar Hotel (1950) 36
Cal.2d 493, 497-498, 225 P.2d 497 (Nunneley); Keech v. Berkeley Unified School Dist.(1984) 162
Cal.App.3d 464, 469, 210 Cal.Rptr. 7 (Keech).) Whether a statute or ordinance satisfies these
requirements is a question of law. (Jacobs Farm/Del Cabo, Inc. v. Western Farm Service, Inc.
(2010) 190 Cal.App.4th 1502, 1526, 119 Cal.Rptr.3d 529.)


Ordinance No. 151,411 satisfies neither of these prerequisites.


[16]  [17]  [18] In assessing whom an ordinance was designed to protect and the harm it was
designed to prevent, we apply the usual canons of statutory construction. (1300 N. Curson
Investors, LLC v. Drumea (2014) 225 Cal.App.4th 325, 332, 170 Cal.Rptr.3d 173 [“The canons of
statutory construction apply to local ordinances”].) We start with the text of the ordinance, and read
that text “ ‘ “in the context of the statute ... as a *932  whole.” ’ ” (see California Charter Schools
Assn. v. Los Angeles Unified School Dist. (2015) 60 Cal.4th 1221, 1237, 185 Cal.Rptr.3d 556, 345
P.3d 911; People v. Valencia (2017) 3 Cal.5th 347, 358, 220 Cal.Rptr.3d 230, 397 P.3d 936, quoting
Professional Engineers in California Government v. Kempton (2007) 40 Cal.4th 1016, 1037, 56
Cal.Rptr.3d 814, 155 P.3d 226.) If the text does not provide a clear answer, we may also look to
other “ ‘extrinsic sources’ ” such as the ordinance's legislative history. (Hess v. Ford Motor Co.
(2002) 27 Cal.4th 516, 531, 117 Cal.Rptr.2d 220, 41 P.3d 46.)
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The condition in ordinance No. 151,411 that, as part of granting the developer's rezoning request,
required the developer to provide an additional 34 “guest parking” spaces was one of five such
conditions. As noted above, the other conditions required the builder not to exceed a specified
building height, to “attractively landscape” the complex's “open areas,” to landscape a buffer
setback on the main street outside the complex, and to point all lighting inward. The City
specifically found that all five conditions were “necessary to protect the best interests of and
assure a development more compatible with the surrounding neighborhood.” Indeed, the City's
municipal code defined a condition to rezoning—that is, a “Q classification”—as a condition
“deemed necessary to protect the best interests of and assure a development more compatible with
the surrounding property or neighborhood **282  or to secure an appropriate development in
harmony with the objectives of the General Plan.” As the plain text of the conditions themselves,
the finding that justified them, and the codified definition of a rezoning condition all make clear,
these conditions in ordinance No. 151,411—including the guest parking condition that would avoid
overcrowded curbsides—were designed to preserve the residential character and aesthetics of the
surrounding neighborhood. Indeed, the entire purpose of ordinance No. 151,411 was to rezone the
complex's parcel, and the chief purposes of most zoning laws are to “maint[ain] ... the character
of residential neighborhoods” and “ ‘ “advance aesthetic values.” ’ ” (Ewing v. City of Carmel-By-
The-Sea (1991) 234 Cal.App.3d 1579, 1590, 286 Cal.Rptr. 382; Echevarrieta v. City of Rancho
Palos Verdes (2001) 86 Cal.App.4th 472, 478, 103 Cal.Rptr.2d 165.) What is more, the penalty
for noncompliance with ordinance No. 151,411's conditions is the imposition of administrative
fines (L.A. Mun. Code, §§ 12.29, 11.2.01, 11.2.03, 11.2.04), a remedy that reinforces the notion
that the developer's duty was to the City (Selger, supra, 222 Cal.App.3d at p. 1591, 272 Cal.Rptr.
544 [so holding]). As a result, ordinance No. 151,411 was designed to protect “the community at
large” from the harm of deleterious aesthetics and degradation of the surrounding neighborhood.
(Accord, Nunneley, supra, 36 Cal.2d at p. 497, 225 P.2d 497 [no duty where statute was “ ‘intended
to protect the interests of the ... *933  community at large, rather than those of any particular class
of individuals’ ”].) Nothing in ordinance No. 151,411 or its legislative history evinces any intent
to protect invitees from traffic accidents that occur when they park offsite.


Plaintiff responds with three arguments.


First, she cites the section of the City's municipal code introducing the “purpose” of the City's
zoning provisions. Among the seven general purposes of those code provisions is “to promote
health, safety, and the general welfare.” (Italics added.) However, that all zoning activities by the
City might be designed to further “promote ... safety” in the general sense is irrelevant. What
matters is whether the class of plaintiffs and the harm are “of the precise nature [the] statute [or
ordinance at issue] was designed [to protect and] to prevent,” respectively (Bologna v. City &
County of San Francisco (2011) 192 Cal.App.4th 429, 435, 121 Cal.Rptr.3d 406; see Keech, supra,
162 Cal.App.3d at p. 469, 210 Cal.Rptr. 7), not whether the “[city]wide scheme” for zoning “has
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an overall purpose of promoting ... safety” (Capolungo v. Bondi (1986) 179 Cal.App.3d 346, 352,
224 Cal.Rptr. 326 (Capolungo)).


[19] Second, plaintiff contends that the guest parking condition would have the inevitable effect
of “lessening congestion on the streets” and obviating some of the need for offsite parking, and
thus must have been designed in part to protect guests from the harm of traffic accidents. However,
the fact that an ordinance not designed to protect the class of persons of which plaintiff is a part
and not designed to protect against the harm she suffered might have a secondary effect or design
to protect that class against that harm is not enough to create a duty of care. (See Capolungo,
supra, 179 Cal.App.3d at pp. 351-352, 224 Cal.Rptr. 326 [ordinance that prohibits motorists from
parking in yellow curb loading zones for more than 24 minutes designed to facilitate loading and
unloading, not to prevent traffic accidents; no duty]; Gilmer v. Ellington (2008) 159 Cal.App.4th
190, 203-204, 70 Cal.Rptr.3d 893 [statute prohibiting grid-locking of intersections designed to
encourage free flow of **283  traffic, not to protect against traffic accidents; no duty]; Lua v.
Southern Pacific Transportation Co. (1992) 6 Cal.App.4th 1897, 1902-1903, 9 Cal.Rptr.2d 116
[regulation specifying when trains can block roadways designed to facilitate free flow of traffic,
not to prevent accidents; no duty]; Selger, supra, 222 Cal.App.3d at pp. 1590-1591, 272 Cal.Rptr.
544 [ordinance requiring property owners to keep abutting sidewalks clean designed to assist city
in those duties, not to protect passersby from injury; no duty]; Urhausen v. Longs Drug Stores
California, Inc. (2007) 155 Cal.App.4th 254, 269-270, 65 Cal.Rptr.3d 838 (Urhausen) [regulations
governing the slope of parking spaces for disabled persons designed to enable access parking
in those spaces, not to protect persons walking across those spaces on foot with crutches; no
duty]; *934  Victor v. Hedges (1999) 77 Cal.App.4th 229, 234-238, 91 Cal.Rptr.2d 466 [statute
prohibiting parking vehicles on sidewalks designed to prevent obstruction of sidewalks and injuries
to pedestrians forced to walk around the “obstructing vehicle,” not to protect pedestrians on the
sidewalk from being struck by vehicles not illegally parked; no duty]; Wawanesa Mutual Ins. Co.
v. Matlock (1997) 60 Cal.App.4th 583, 587, 70 Cal.Rptr.2d 512 [statute that prohibits furnishing
tobacco to minors designed to prevent addiction, not to prevent fires; no duty]; cf. Thomson v.
Bayless (1944) 24 Cal.2d 543, 546, 150 P.2d 413 [ordinance prohibiting parking on highway when
parking elsewhere is practicable “designed to protect persons traveling on the highway”; duty].)


[20] Lastly, plaintiff cites the testimony of an expert that the “purpose” of ordinance No. 151,411's
guest parking condition was to “promote[ ] public safety” and to “reduce” the number of vehicles
“park[ed] on the street.” However, the meaning and purpose of a legislative enactment is a question
of law for the court; an expert's opinion on such matters is an inadmissible legal conclusion.
(Amaral v. Cintas Corp. No. 2 (2008) 163 Cal.App.4th 1157, 1179, 78 Cal.Rptr.3d 572 [expert
opinion on meaning of statute “[ir]relevant” because statutory interpretation is for the court].) We
therefore disregard it.


II. Plaintiff's Further Arguments
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Plaintiff assails our conclusion with several assertions that boil down to two arguments.


First, plaintiff argues that the Association engaged in active misfeasance because it reduced the
number of available guest parking spaces from 34 to 6, and thereby engaged in affirmative
misconduct that violated ordinance No. 151,411.


This argument is without merit for several reasons.


[21]  [22]  [23]  [24] To begin, it conflates a duty of care with the standard of care. Although
a statute or ordinance can give rise to a duty of care and simultaneously fix the standard of
care (Elsner, supra, 34 Cal.4th at p. 927, fn. 8, 22 Cal.Rptr.3d 530, 102 P.3d 915; Vesely,
supra, 5 Cal.3d at p. 164, 95 Cal.Rptr. 623, 486 P.2d 151; Johnson v. Honeywell Internat. Inc.
(2009) 179 Cal.App.4th 549, 558, 101 Cal.Rptr.3d 726), the two concepts are “analytical[ly]
distinct[ ]” (California Service Station, supra, 62 Cal.App.4th at p. 1178, 73 Cal.Rptr.2d 182).
The duty of care establishes whether one person has a legal obligation to prevent harm to another
(Paz, supra, 22 Cal.4th at p. 559, 93 Cal.Rptr.2d 703, 994 P.2d 975), while the standard of care
defines what that person must do to meet that obligation and thus sets the standard for assessing
whether there has been a breach (Webster v. Claremont Yoga (2018) 26 Cal.App.5th 284, 288,
236 Cal.Rptr.3d 802). The default standard of care is the obligation to take *935  “reasonable
care” ( **284  Lopez, supra, 55 Cal.App.5th at p. 250, 269 Cal.Rptr.3d 377); Flowers v. Torrance
Memorial Hospital (1994) 8 Cal.4th 992, 998, 35 Cal.Rptr.2d 685, 884 P.2d 142 (Flowers); see
Ramirez v. Plough, Inc. (1993) 6 Cal.4th 539, 546, 25 Cal.Rptr.2d 97, 863 P.2d 167 (Ramirez),
although a statute may define a more specific obligation (Ramirez, at p. 547, 25 Cal.Rptr.2d 97,
863 P.2d 167; Flowers, at p. 997, fn. 2, 35 Cal.Rptr.2d 685, 884 P.2d 142) and, under the doctrine of
negligence per se, may erect a rebuttable presumption of breach if that obligation is not met (Evid.
Code, § 669, subd. (a); California Service Station, at p. 1177, 73 Cal.Rptr.2d 182; see also Sierra-
Bay Fed. Land Bank Assn. v. Superior Court (1991) 227 Cal.App.3d 318, 333-334, 277 Cal.Rptr.
753 [“Nearly all the cases in which the presumption of negligence under Evidence Code section
669 has been applied involve what may be termed ‘safety’ statutes, ordinances or regulations, that
is, governmentally designed standards of care intended to protect a particular class of persons from
the risk of particular accidental injuries”]). The standard of care is relevant only if there is a duty of
care for it to impose. The standard of care presupposes a duty; it cannot create one. (See Urhausen,
supra, 155 Cal.App.4th at p. 270, 65 Cal.Rptr.3d 838 [“a regulation will not be found to have ...
intended to prevent a particular accident merely because compliance with the regulation would
foreseeably have prevented the accident”].) Yet that is what plaintiff invites us to do—to infer a
duty of care from the fact that, if a duty of care otherwise existed, 34 guest parking spaces would
set the standard of care. Because this puts the cart before the horse, we must decline plaintiff's
invitation.
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[25]  [26] Further, plaintiff's invocation of the doctrine of misfeasance is of no aid. “Misfeasance
exists when [a] defendant,” through its “affirmative actions,” “is responsible for making the
plaintiff's position worse” by “creat[ing] a risk of harm to the plaintiff.” (Weirum v. RKO
General, Inc. (1975) 15 Cal.3d 40, 49, 123 Cal.Rptr. 468, 539 P.2d 36 (Weirum); Minch v.
Department of California Highway Patrol (2006) 140 Cal.App.4th 895, 908, 44 Cal.Rptr.3d 846;
Romero v. Superior Court (2001) 89 Cal.App.4th 1068, 1079, 107 Cal.Rptr.2d 801.) “Liability for
misfeasance is based on the general duty of ordinary care to prevent others from being injured
by one's conduct.” (Seo v. All-Makes Overhead Doors (2002) 97 Cal.App.4th 1193, 1202, 119
Cal.Rptr.2d 160; see Weirum, at p. 49, 123 Cal.Rptr. 468, 539 P.2d 36.) Thus, if a defendant has
no duty of care under the general principles set forth above and does not otherwise undertake acts
that prompt the plaintiff to be less careful (e.g., McDaniel, supra, 220 Cal.App.3d at pp. 9-10,
269 Cal.Rptr. 196), its misfeasance is not actionable. As explained above, the Association owes
plaintiff no duty of care under the general principles of the law of negligence and there was no
evidence that plaintiff was less careful in crossing the street because the complex had fewer onsite
parking spaces than required by ordinance No. 151,411.


Lastly, accepting plaintiff's misfeasance-based argument creates perverse incentives inimical to
tort law. If, as plaintiff suggests, the Association *936  commits actionable misfeasance by
reducing the number of guest parking spaces from 34 to six—but engages in nonactionable
nonfeasance if it never reserved 34 spaces in the first place—landowners, by virtue of tort law,
would have every incentive to offer no guest parking. Yet the net effect of offering no guest parking
is to make more people park offsite and thereby risk injury in traffic accidents.


Second, plaintiff argues that even if ordinance No. 151,411 does not by itself give **285  rise
to a duty of care, we should rebalance the Rowland factors through the prism of the ordinance's
requirement to have 34 guest parking spaces. We reject this argument. This argument once again
commits the sin of conflating a standard of care with a duty of care. It also lacks the support of
precedent and logic. Although a statute that does not support an evidentiary presumption of breach
of the standard of care may still be considered when fixing the standard of care (e.g., Powell v.
Pacific Electric Railway Co. (1950) 35 Cal.2d 40, 46, 216 P.2d 448), plaintiff cites no precedent
where a court in weighing the Rowland factors has considered a statute that does not by itself give
rise to a duty. This is hardly a surprise, at least where, as here, one of the reasons the statute does
not give rise to a duty of care is because it is not designed to protect the plaintiff against the harm at
issue. Such a statute is, by dint of those reasons, irrelevant to the analysis dictated by the Rowland
factors and thus should not influence them.


* * *
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Because we have concluded that summary judgment is appropriate because the Association owes
plaintiff no duty of care as a matter of law, we have no occasion to address the parties’ further
arguments regarding the existence or nonexistence of proximate causation.


DISPOSITION


The judgment is affirmed. The Association is entitled to its costs on appeal.


Ashmann-Gerst, Acting P. J., and Chavez, J., concurred.


On May 27, 2021, the opinion was modified to read as printed above. Appellant's petition for
review by the Supreme Court was denied August 18, 2021, S269124. Corrigan, J., did not
participate therein.


All Citations


63 Cal.App.5th 917, 278 Cal.Rptr.3d 270, 21 Cal. Daily Op. Serv. 4159, 2021 Daily Journal D.A.R.
4252
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35 Cal.App.4th 112, 41 Cal.Rptr.2d 295


LISA A. JENSEN, Plaintiff and Appellant,
v.


BMW OF NORTH AMERICA, INC., Defendant and Appellant.


No. C018430.
Court of Appeal, Third District, California.


May 26, 1995.


SUMMARY


A woman who had leased a low-mileage 1988 automobile in 1989 sued the manufacturer for
willful violation of the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.) and the
Magnuson-Moss Warranty Act (15 U.S.C. § 2301 et seq.), alleging that the automobile was subject
to defendant's new car warranty, but that defendant refused to replace the vehicle or refund her
money when it could not repair defects in the braking system. The jury returned a verdict in favor
of plaintiff, awarded her damages, and also imposed a civil penalty against defendant. (Superior
Court of Placer County, No. S-2256, J. Richard Couzens, Judge.)


The Court of Appeal reversed the portion of the judgment denying plaintiff's request for expert
witness fees, remanded with directions to determine whether those fees were reasonably incurred,
and affirmed the judgment in all other respects. The court held that the trial court properly ruled
that the car was a “new motor vehicle” within the meaning of Civ. Code, § 1793.22, subd. (e)(2)
(“new motor vehicle” includes demonstrator or other motor vehicle sold with manufacturer's new
car warranty), and that it was entitled to the new car protections of the act. The words of the statute
are reasonably free from ambiguity, and cars sold with a balance remaining on the manufacturer's
new motor vehicle warranty are included within its definition of “new motor vehicle.” Plaintiff
had a cause of action against the manufacturer for willful violation of the act, since the automobile
was subject to defendant's new car warranty, even though, under Civ. Code, § 1795.5, an express
warranty made by the dealer of a used vehicle does not impose liability on a manufacturer, and
notwithstanding defendant's contention that there was no privity between it and plaintiff even if
the car were viewed as a new vehicle under the act. The court further held that there was no
instructional error, the special verdict form was sufficient, and there was sufficient evidence to
support the verdict. Moreover, the civil penalty under Civ. Code, § 1794, subd. (c), was not barred
by Code Civ. Proc., § 340, subd. (1) (one-year limitations period for action on statute for penalty).
Also, *113  the trial court did not err in ruling, on defendant's motion for a new trial, that references
during the trial by plaintiff and her counsel to the “Lemon Law” were not an abuse of its in limine
order excluding such references and that the alleged misconduct was insufficient to warrant a new
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trial. Finally, the court held that the trial court erred in denying plaintiff's expert witness fees under
Civ. Code, § 1794, subd. (d), on the ground that Code Civ. Proc., § 1033.5, does not provide for an
award of such fees. (Opinion by Brown, J., with Sims, Acting P. J., and Scotland, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Consumer and Borrower Protection Laws § 27--Consumer Warranty Act (Song-Beverly Act)--
Scope--What Constitutes “New Motor Vehicle”--Automobile Sold With Balance Remaining on
Manufacturer's New Motor Vehicle Warranty.
In an action by a woman who leased a low-mileage 1988 automobile in 1989 against the
manufacturer for willful violation of the Song-Beverly Consumer Warranty Act (Civ. Code, §
1790 et seq.), the trial court properly ruled that the car was a “new motor vehicle” within the
meaning of Civ. Code, § 1793.22, subd. (e)(2) (“new motor vehicle” includes demonstrator or
other motor vehicle sold with manufacturer's new car warranty), and that it was entitled to the
new car protections of the act. The words of the statute are reasonably free from ambiguity, and
cars sold with a balance remaining on the manufacturer's new motor vehicle warranty are included
within its definition of “new motor vehicle.” The legislative history of the statute indicates that the
plain meaning and the legislative intent are one and the same. Further, such interpretation of the
act's definition of “new motor vehicle” does not create a conflict either with the general definitions
of new and used vehicles in Veh. Code, §§ 430, 665, or with the definition of “consumer goods”
in Civ. Code, § 1791, subd. (a). The conclusion that Civ. Code, § 1793.22, includes cars sold with
a balance remaining on the new motor vehicle warranty is consistent with the act's purpose as a
remedial measure and with regulations interpreting the act to protect individuals to whom vehicles
are transferred during the duration of a written warranty (Cal. Code Regs., tit. 16, § 3396.1, subd.
(g)).


[Validity, construction, and effect of state motor vehicle warranty legislation (lemon law), note, 51
A.L.R.4th 872. See also 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 306 et seq.] *114


(2)
Consumer and Borrower Protection Laws § 28--Consumer Warranty Act (Song-Beverly Act)--
Express Warranties--Automobile Sold With Balance Remaining on Manufacturer's New Motor
Vehicle Warranty--Necessity for Privity Between Manufacturer and Purchaser--Sufficiency of
Evidence as to Warranty Coverage.
A woman who leased a low-mileage 1988 automobile in 1989 from an automobile dealer had
a cause of action against the manufacturer for willful violation of the Song-Beverly Consumer
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Warranty Act (Civ. Code, § 1790 et seq.), since the automobile was subject to defendant's new car
warranty, even though, under Civ. Code, § 1795.5, an express warranty made by the dealer of a used
vehicle does not impose liability on a manufacturer, and notwithstanding defendant's contention
that there was no privity between it and plaintiff even if the car were viewed as a new vehicle
under the act. The act applies to new motor vehicle manufacturers who make express warranties
(Civ. Code, §§ 1791.2, 1793.2); there is no privity requirement. Also, there was sufficient evidence
to support the jury's implied factual finding that plaintiff's vehicle was covered by defendant's
express written warranty. The leasing dealer told plaintiff that she would receive the 36,000-mile
warranty on top of the miles that were on the car, and a salesman gave her a copy of defendant's
warranty. Moreover, the word “warranty” appeared prominently on the dealer's repair orders, and
they contained no indication that the repairs on plaintiff's car were for purposes of good will. The
jury apparently rejected testimony that defendant provided plaintiff warranty repair as a gesture
of good will.


(3)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Sufficiency of Instructions.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), there was no instructional error.
Although, in orally instructing the jury on the civil penalty provisions of the act and listing factors
the jury could consider in determining whether defendant's decision not to replace the vehicle or
refund the purchase price was based on a good faith and reasonable belief that the facts imposing
such an obligation to replace or refund were not present, the trial court inadvertently omitted one
of the factors contained in the written instruction, defendant suffered no prejudice from the court's
omission. Alerted to its possible mistake, the court immediately directed the jury to a specific page
in the written instructions, and it was presumed the jury followed the court's instruction to review
the civil penalty instruction carefully. Further, the trial court properly refused an *115  instruction
proffered by defendant concerning the warranty rights of lessees of used vehicles leased from
a dealer with the balance of a manufacturer's new car warranty, since the court ruled in limine
that plaintiff's car was entitled to new car protections of the act. Also, the trial court did not err
in refusing defendant's instruction on the burden of proof of breach of express warranty, since it
presented the “new motor vehicle” issue which had been resolved by the in limine ruling and since
defendant had waived its remaining complaints about the instruction given by a stipulation as to
the final set of instructions.


(4)
Appellate Review § 47--Presenting and Preserving Questions in Trial Court--Conduct of Counsel--
Use of Term “Lemon Law” in Describing Litigation Under Consumer Warranty Act (Song-Beverly
Act).
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In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court did not err in
ruling, on defendant's motion for a new trial, that references during the trial by plaintiff and her
counsel to the “Lemon Law” were not an abuse of its in limine order excluding such references
and that the alleged misconduct was insufficient to warrant a new trial. Defendant did not object
at trial to the use of the term, and misconduct of counsel in argument may not be raised on appeal
absent a timely objection and request for admonition during trial unless the misconduct was too
serious to be cured. Although the trial court granted defendant's in limine motion regarding use
of the term during trial, the act is commonly referred to as the “Lemon Law.” Thus, the term is
not inflammatory and prejudicial when used interchangeably with the name of the act. Also, it
would not have been futile to object to the use of the term by plaintiff's attorney, since there was
no reason to conclude that a timely objection and admonition would have been ineffective to cure
whatever harm occurred.


(5)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Sufficiency of Special Verdict Form:Trial § 112-- Special Verdict.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court did not err in
rejecting, on defendant's motion for a new trial, defendant's challenge to the special verdict form
on the ground that it failed to submit for jury resolution the primary issue of defendant's liability
under the act. Defendant waived any objection to the special verdict form by failing to object
before the court discharged *116  the jury. In any event, the omission of a specific question on
whether defendant violated the act was not fatal to the validity of the verdict. The case went to trial
on causes of action involving violation of the act, and the court instructed the jury that it could
award various items of damage if, under the court's instructions, it found plaintiff was entitled to
a verdict against defendant. In this context, the words “if any” in the first question of the special
verdict form, which related to the total amount, “if any,” of actual damage suffered by plaintiff,
plainly indicated that the jury was free to find no damage if it found that defendant did not violate
the act. The jury's finding of $29,351 in damages presupposed defendant's failure to comply with
its statutory obligations. Moreover, the response “yes” to the second question, whether defendant
willfully failed to meet its obligations under the act, indicated that the jury concluded defendant
not only violated the act, but violated it willfully.


(6a, 6b)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Period of Limitations--Civil Penalty.
In an action by the lessee of an automobile against the manufacturer for willful violation of
the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the civil penalty under
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Civ. Code, § 1794, subd. (c), was not barred by Code Civ. Proc., § 340, subd. (1) (one-year
limitations period for action on statute for penalty). Since the penalty under Civ. Code, § 1794,
subd. (c), is discretionary, it is governed by the four-year limitations period of Com. Code, §
2725 (breach of warranty in sales contracts), which governs actions for damages under the act
generally. Code Civ. Proc., § 340, subd. (1), applies only where the penalty is mandatory. If the
one-year limitations period applied to discretionary penalties, a plaintiff would be placed in the
untenable position of being unable to determine the applicable statute of limitations until after trial,
when the court determined whether to allow up to double damages. The act includes an explicit
provision expressing the legislative intent that it supplement the provisions of the California
Uniform Commercial Code (Civ. Code, § 1790.3), and the specific limitations period for express
warranties is an exception to the general provision applicable to all actions on a statute. Moreover,
the damages and civil penalty provisions of the act are found in the same code section, and there
is no indication the Legislature intended that they be governed by different limitations periods.


(7)
Appellate Review § 34--Presenting and Preserving Questions in Trial Court--Affirmative
Defenses--Exception With Respect to *117  Legal Questions.
Ordinarily, an appellate court will not consider procedural defects or erroneous rulings in
connection with affirmative defenses where an objection could have been, but was not, presented
to the lower court by some appropriate method. However, there is an exception to the general rule
where the theory presented for the first time on appeal involves only a legal question determinable
from facts which not only are uncontroverted in the record, but which could not be altered by the
presentation of additional evidence. Application of the general rule is a matter left to the appellate
court's discretion.


(8a, 8b)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Sufficiency of Evidence.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), alleging that defendant refused
to replace the vehicle or refund her money when it could not repair a shimmy in the braking system,
there was sufficient evidence to support the verdict for plaintiff. Substantial evidence supported
the jury's implied finding that defendant's repairs were inadequate. Plaintiff testified that the brake
shimmy recurred after each of several attempted repairs, and defendant's evidence that repair
efforts eliminated the shimmy for a period of time did not necessarily mean that the shimmy was
fixed each time and recurred because of plaintiff's driving habits. Similarly, there was substantial
evidence to support the jury's rejection of defendant's defense of abusive driving habits. There was
direct evidence of plaintiff's good driving habits and defendant never told plaintiff that the brake
shimmy was the result of her driving style. Also, sufficient evidence supported the jury's express
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finding that defendant willfully violated the act. Defendant had no written policy on replacement
or repurchase of vehicles under the act. Defendant knew plaintiff's car could not be repaired, and,
rather than replacing it or giving a refund, it proposed a financially burdensome trade assistance
plan. There was no evidence that its reluctance to consider replacement or refund was based on the
belief that plaintiff's car was a used vehicle which did not fall under the act's new car provisions.


(9)
Appellate Review § 152--Scope of Review--Questions of Law and Fact-- Sufficiency of
Evidence--Consideration of Evidence.
On appeal, all conflicts in the evidence must be resolved in favor of the respondent, and all
legitimate and reasonable inferences indulged in to uphold the verdict if possible. The power of
the appellate court begins and ends with a determination whether there is any substantial evidence,
contradicted or uncontradicted, which will support the conclusion reached by the jury. When two
or more inferences can be reasonably deduced from the facts, the reviewing court is without power
to *118  substitute its deductions for those of the trial court. “Substantial evidence” is such relevant
evidence as a reasonable person might accept as adequate to support a conclusion. If the word
“substantial” means anything at all, it clearly implies that such evidence must be of ponderable
legal significance. The word cannot be deemed synonymous with “any” evidence. It must be
reasonable in nature, credible, and of solid value; it must actually be “substantial” proof of the
essentials which the law requires in a particular case. However, the testimony of a single witness,
even the party himself or herself, may be sufficient.


(10)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Expert Witness Fees.
In an action by the lessee of an automobile against the manufacturer for willful violation of the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court erred in denying
plaintiff's expert witness fees under Civ. Code, § 1794, subd. (d), on the ground that Code Civ.
Proc., § 1033.5, does not provide for an award of such fees. Code Civ. Proc., § 1033.5, defines
items allowable as “costs” and expressly excludes fees of experts not ordered by the court except
when expressly authorized by law. Civ. Code, § 1794, subd. (d), permits the prevailing buyer to
recover both “costs” and “expenses.” The Legislature intended the word “expenses” to cover items
not included in the detailed statutory definition of “costs,” and the legislative history of the statute
indicates that the Legislature exercised its power to determine selectively the types of actions and
circumstances in which expert witness fees should be recoverable as costs so as to permit the
recovery of expert witness fees by prevailing buyers under the act. Since the trial court denied
plaintiff's request for expert witness fees based on an erroneous legal determination, the case had
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to be remanded to permit the trial court to determine whether the amount of fees sought by plaintiff
were reasonably incurred in connection with the commencement and prosecution of the action.


COUNSEL
Kemnitzer, Dickinson, Anderson & Barron and Mark F. Anderson for Plaintiff and Appellant.
Taylor & Hodges and Berta Peterson-Smith as Amici Curiae on behalf of Plaintiff and Appellant.
Lewis, D'Amato, Brisbois & Bisgaard, Claudia J. Robinson and Henry D. Nanjo for Defendant
and Appellant. *119
Robert W. Beck and Kristine J. Exton as Amici Curiae on behalf of Defendant and Appellant.


BROWN, J.


Lisa A. Jensen sued BMW of North America, Inc., for willful violation of the Song-Beverly
Consumer Warranty Act (Civ. Code, § 1790 et seq.) 1  and the Magnuson-Moss Warranty Act (15
U.S.C. § 2301 et seq.). She alleged the low-mileage 1988 BMW she leased in 1989 was subject to
the manufacturer's new car warranty, but BMW refused to replace the vehicle or refund her money
when it could not repair defects in the braking system.


1 All statutory references are to the Civil Code unless otherwise specified.


The jury returned a verdict in favor of Jensen and awarded her $29,351 in damages. It also
imposed a $58,702 civil penalty against BMW. The court denied BMW's motions for judgment
notwithstanding the verdict and for new trial. Plaintiff and defendant appeal.


The principal issue in BMW's appeal is whether Jensen's vehicle is a “new motor vehicle”
within the meaning of section 1793.22, subdivision (e)(2). BMW also argues the court committed
instructional error and supplied the jury with a defective special verdict form, Jensen's attorney
committed misconduct by referring to the “Lemon Law” in examination and argument, the civil
penalty authorized in section 1794, subdivision (c), is subject to a one-year limitations period, and
there is insufficient evidence to support the verdict and civil penalty.


In her appeal, Jensen contends section 1794, subdivision (d), authorizes an award of expert witness
fees in addition to costs. We agree and remand the case for further proceedings related to that
award. We affirm the judgment in all other respects.


Factual Background
In response to a newspaper ad for BMW demonstrators, Jensen leased a 1988 BMW 528e from
Stevens Creek BMW Motorsport in Santa Clara in January 1989. The odometer read 7,565 miles
at the time of the lease. The salesman told Jensen the car had been used as a demonstrator for the
dealership. He also said she would get the 36,000-mile warranty on top of the miles already on the
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car, and gave her the warranty booklet. The dealer wrote “factory demo” on the credit application.
*120


Unknown to Jensen, Stevens Creek BMW obtained the car at the Atlanta Auto Auction the month
before. It had been owned by the BMW Leasing Corporation and registered in New Jersey.


The brake problem surfaced a few weeks after Jensen took delivery of the car. She was traveling
between 55 and 60 miles per hour on a Bay Area freeway when the car in front of her braked
suddenly. Jensen hit her brakes, and the steering wheel began to shake. She felt like “the tires were
going to fall off the car.”


Jensen took the car to Stevens Creek BMW for repair on March 20, 1989. The dealership was
unable to locate the problem and made no repairs.


The brake shimmy recurred after Jensen moved to Auburn later in the spring of 1989. She took
the car to Roseville BMW for brake repairs on five occasions between July 1989 and January
1991. During that period, the dealership replaced brake system rotors, brake pads, and other brake
parts. The brake shimmy disappeared after each repair, but showed up intermittently after a few
thousand miles. At trial, Chris Hearty, the service manager for Roseville BMW, acknowledged he
was unable to solve the brake problem.


Jensen stopped driving the car in August 1991. She told Rolf Hanggi, BMW's district service
manager, she wanted her money back or a different car. Jensen met with BMW representatives
at Roseville BMW in October, November, and December 1991 to discuss the various options.
Roseville BMW loaned Jensen a model 325i on a temporary basis.


At the third and final meeting in December 1991, Jensen presented a letter requesting refund of
her original down payment, lease payments and other fees, or replacement of the car with credit
for the original down payment and lease payments. She preferred a refund, but Hearty and Hanggi
refused to discuss that option.


Instead, BMW promised to get Jensen another car under a trade assistance program. However,
BMW's proposed $2,000 contribution to trade assistance did not cover the payoff on Jensen's
528e. Jensen doubted she could qualify for the same lease due to recent changes in her financial
condition. Hanggi assured Jensen her creditworthiness was not an issue. Two days later Hanggi
said she failed to qualify for a lease on a 325i. He offered to change the brake pads and discs again,
and replace all four tires on the 528e. Jensen refused BMW's offer. Roseville BMW picked up the
loaner, and Jensen returned her car to storage. She filed suit against BMW in April 1992. *121
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At trial, BMW introduced evidence the brake shimmy was caused by Jensen's abusive driving style
and her failure to maintain the vehicle. However, no one told Jensen there was a problem with
her driving style or maintenance practices when she took her car to Roseville BMW for repair.
Jensen produced a BMW technical service bulletin, dated October 1990, which alerted dealers
about brake problems like those found in her car.


Discussion


I. The Song-Beverly Consumer Warranty Act
The Song-Beverly Consumer Warranty Act (the Act) represents the Legislature's response to the
increasing exploitation of express warranties in product advertising. (See Comments, Toward an
End to Consumer Frustration—Making the Song-Beverly Consumer Warranty Act Work (1974) 14
Santa Clara L.Rev. 575, 580.) If a manufacturer elects to provide an express warranty for consumer
goods such as motor vehicles, the Act protects buyers in a number of ways.


The warranty must set forth its terms in “readily understood language, which shall clearly identify
the party making such express warranties, ...” (§ 1793.1, subd. (a)(1).) The manufacturer is
required to maintain service and repair facilities in California. (§ 1793.2, subd. (a).) Moreover,
“[i]f the manufacturer or its representative in this state is unable to service or repair a new
motor vehicle, ... to conform to the applicable express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace the new motor vehicle ... or promptly
make restitution to the buyer ....” (§ 1793.2, subd. (d)(2).)


A buyer of consumer goods who is damaged by the manufacturer's failure to comply with the
Act may bring an action to recover damages. If the buyer proves the violation was willful, “... the
judgment may include, in addition to [damages], a civil penalty which shall not exceed two times
the amount of actual damages.” (§ 1794, subd. (c).)


II. BMW's Appeal


A. Jensen's BMW Was a “New Motor Vehicle.”
Section 1793.22, subdivision (e)(2), defines a “new motor vehicle” as “a new motor vehicle
which is used or bought for use primarily for personal, *122  family, or household purposes.
'New motor vehicle' includes the chassis, chassis cab, and that portion of a motor home devoted
to its propulsion, but does not include any portion designed, used, or maintained primarily for
human habitation, a dealer-owned vehicle and a 'demonstrator' or other motor vehicle sold with a
manufacturer's new car warranty but does not include a motorcycle or a motor vehicle which is not
registered under the Vehicle Code because it is to be operated or used exclusively off the highways.
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A 'demonstrator' is a vehicle assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and type.” (Italics added.)


(1) At issue in BMW's appeal is the court's pretrial ruling Jensen's car came “within a new car
definition and [was] entitled to new car protections of the Song-Beverly Act.” Both parties and
the amici curiae assert the language of the statute is clear; they disagree on its meaning.


BMW maintains section 1793.22, subdivision (e)(2) clearly describes five categories of “new
motor vehicles” to include the chassis, chassis cab, the portion of a motor home devoted to
propulsion, a dealer-owned vehicle, and a demonstrator. It contends the phrase “or other motor
vehicle sold with a manufacturer's new car warranty” clarifies the word “demonstrator” and is
not intended as a separate category. BMW says the Legislature “could not have intended for
the language to mean the equivalent of 'every motor vehicle sold with ... any remainder of the
manufacturer's new car warranty,' as such an interpretation would be detrimental to the interests
of consumers.” (Italics in original.)


Jensen argues the plain language of the statute sets forth six categories of “new motor vehicles.”
She says the Legislature intended the phrase “other motor vehicle sold with a manufacturer's
new car warranty” as a “separate category of vehicle with no history of use by a manufacturer's
employee, as a daily rental car or as a demonstrator.”


The key to statutory interpretation is applying the seemingly plastic rules of construction in
proper sequence. (Halbert's Lumber, Inc. v. Lucky Stores, Inc. (1992) 6 Cal.App.4th 1233, 1238
[8 Cal.Rptr.2d 298].) First, we must examine the actual language of the statute, giving the words
their ordinary, everyday meaning. (Ibid.) If the words are reasonably free from ambiguity and
uncertainty, the language controls. (Id. at p. 1239; Wingfield v. Fielder (1972) 29 Cal.App.3d
209, 219 [105 Cal.Rptr. 619].) If the meaning of the words is not clear, we must take the second
step and refer to the legislative history. (Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, at p.
1239.) *123  “The final step—and one which we believe should only be taken when the first two
steps have failed to reveal clear meaning—is to apply reason, practicality, and common sense to
the language at hand. If possible, the words should be interpreted to make them workable and
reasonable [citations], in accord with common sense and justice, and to avoid an absurd result
[citations].” (Id. at pp. 1239-1240.)


We conclude the words of section 1793.22 are reasonably free from ambiguity and cars sold with
a balance remaining on the manufacturer's new motor vehicle warranty are included within its
definition of “new motor vehicle.” The use of the word “or” in the statute indicates “demonstrator”
and “other motor vehicle” are intended as alternative or separate categories of “new motor vehicle”
if they are “sold with a manufacturer's new car warranty.” (White v. County of Sacramento (1982)
31 Cal.3d 676, 680 [183 Cal.Rptr. 520, 646 P.2d 191].) However, because the peculiar grammatical
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structure of this section makes BMW's argument at least superficially plausible, we also consider
the legislative history.


Having reviewed the amendments to former section 1793.2, documents relating to those legislative
proceedings, and the statutory scheme as a whole, we conclude the plain meaning and the
legislative intent are one and the same.


The 1982 amendment to former section 1793.2 was popularly known as the “Lemon Law.”
Specifically designed to deal with defective cars, the amendment applied the “repair and replace”
provisions of the Act to “new motor vehicles” bought for personal rather than commercial use.
(Stats. 1982, ch. 388, § 1, p. 1720.)


In 1987, the Legislature clarified the scope of former section 1793.2, subdivision (e)(4)(B), by
expressly including within the definition of “ 'New motor vehicle' ” a “dealer-owned vehicle
and a 'demonstrator' or other motor vehicle sold with a manufacturer's new car warranty”
except a motorcycle, a motorhome, or an unlicensed off-road vehicle. 2  The 1987 amendment
defines a demonstrator as “a vehicle assigned by a dealer for the purpose of demonstrating
qualities and characteristics common to vehicles of the same or similar model and type.” 3  The
1987 amendments also clarified the manufacturer's responsibility on resale of vehicles returned
under the Act, i.e., “lemons,” requiring the manufacturer to disclose the *124  nature of the
nonconformity, correct the nonconformity, and “warrant[] to the new buyer or lessee in writing
for a period of one year that the motor vehicle is free of that nonconformity.” (Stats. 1987, ch.
1280, § 2, pp. 4561-4562.)


2 Defective used cars are addressed by a separate section of the Act. (§ 1795.5.)


3 BMW notes the court in Ibrahim v. Ford Motor Co. (1989) 214 Cal.App.3d 878,
885, footnote 6 [263 Cal.Rptr. 64], read the 1987 amendment as adding “dealer-owned
'demonstrator' vehicles and certain portions of motorhomes.”


In 1988, the Legislature added “the chassis, chassis cab, [and] that portion of a motorhome devoted
to its propulsion, ... ” to the list of new motor vehicles covered by the provisions of the Lemon
Law. (Stats. 1988, ch. 697, § 1, p. 2319.) Effective January 1, 1993, the definition was moved
without change to section 1793.22, subdivision (e)(2). (Stats. 1992, ch. 1232, § 7.)


In 1991, the Legislature closed another loophole by expanding the scope of California law to cover
vehicles returned under other states' Lemon Laws: “[N]o person shall sell, either at wholesale
or retail, lease, or transfer a motor vehicle transferred by a buyer or lessee to a manufacturer
pursuant to paragraph (2) of subdivision (d) or a similar statute of any other state, unless the
nature of the nonconformity ... is clearly and conspicuously disclosed to the prospective buyer,
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lessee, or transferee, the nonconformity is corrected, and the manufacturer warrants to the new
buyer, lessee or transferee in writing for a period of one year that the motor vehicle is free of that
nonconformity.” (Stats. 1991, ch. 689, § 10, italics added.)


These amendments show the Legislature has systematically attempted to address warranty
problems unique to motor vehicles, including transferability and mobility. As this case
demonstrates, there is a national wholesale market for previously owned cars, including those
under manufacturers' warranty.


In support of its reading of section 1793.22, subdivision (e)(2), BMW quotes from the 1987
Department of Consumer Affairs, Enrolled Bill Report: “This bill includes within the protection of
the lemon law dealer-owned vehicles and 'demonstrator' vehicles sold with a manufacturer's new
car warranty.” (See Dept. Consumer Affairs, Enrolled Bill Rep. on Assem. Bill No. 2057 (Sept.
25, 1987) p. 5.)


Without citing authority in support of the proposition, BMW also contends the absence of
legislative history means the Legislature did not intend to enact so sweeping an expansion in the
warranty protection available under the Act. It says “[i]t is inconceivable that the manufacturers
would have supported or remained neutral on the [1987] bill if the definition of 'new motor vehicle'
had been expanded in the manner found by the lower court here.”


We reject this contention. It is difficult enough to derive legislative intent from statements actually
made in documents associated with the legislative *125  process. As the court observed in
Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, “[The language of the statute] has been lobbied
for, lobbied against, studied, proposed, drafted, restudied, redrafted, voted on in committee,
amended, reamended, analyzed, reanalyzed, voted on by two houses of the Legislature, sent to a
conference committee, and, after perhaps more lobbying, debate and analysis, finally signed 'into
law' by the Governor. The same care and scrutiny does not befall the committee reports, caucus
analyses, authors' statements, legislative counsel digests and other documents which make up a
statute's 'legislative history.' ” (6 Cal.App.4th at p. 1238.) Given the nature of the process, we
conclude no inference of legislative intent may be drawn from the lack of legislative history on
this particular statutory provision.


Next, BMW argues the trial court's interpretation of the Act's definition of a “new motor vehicle”
creates an “untenable conflict” with the general definitions of new and used vehicles found in
Vehicle Code sections 430 and 665, 4  a result to be avoided in statutory construction. Whether a
specific statute supplants a general statute is a question of legislative intent. Absent an express
declaration, the legislative intent is evidenced by whether the two statutes deal with the same
subject matter. (People v. Hopkins (1978) 78 Cal.App.3d 316, 319 [142 Cal.Rptr. 572]; see, e.g.,
Gilbert v. Municipal Court (1977) 73 Cal.App.3d 723, 726-727 [140 Cal.Rptr. 897] [different
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legislative intent found where one statute addressed illicit drug use and the other addressed
dangerous driving].)


4 Former Vehicle Code section 430, cited by BMW, defined “new vehicle” as “a vehicle
constructed entirely from new parts that has never been sold and operated, or registered with
the department, or registered with the appropriate agency of authority, or sold and operated
upon the highways of any other state, District of Columbia, territory or possession of the
Untied States, or foreign state, province, or country....” The Legislature amended section
430 in 1994 to read: “A 'new vehicle' is a vehicle constructed entirely from new parts that
has never been the subject of a retail sale, or registered with the department, or registered
with the appropriate agency or authority of any other state, District of Columbia, territory or
possession of the United States, or foreign state, province, or country.”
Vehicle Code section 665 defines “used vehicle” as “a vehicle that has been sold, or has
been registered with the department, or has been sold and operated upon the highways, or
has been registered with the appropriate agency of authority, of any other state, District of
Columbia, territory or possession of the United States or foreign state, province or country,
or unregistered vehicles regularly used or operated as demonstrators in the sales work of a
dealer or unregistered vehicles regularly used or operated by a manufacturer in the sales or
distribution work of such manufacturer....”


The Vehicle Code definitions of new and used vehicles apply to the entire code, including
regulation of vehicle sales, registration, and operation. (Veh. Code, § 100.) The Act deals
with significantly different subject matter—consumer protection through enforcement of express
warranties. Accordingly, we find no inherent conflict given the different subject matter and
statutory purposes. *126


BMW also argues the trial court's construction of the section 1793.22 definition of “new motor
vehicles” to include used cars conflicts with the definition of “consumer goods” found in section
1791, subdivision (a). 5  The definition of “consumer goods” as “new products” dates back to 1971.
(Stats. 1971, ch. 1523, § 2, p. 3001.) The Legislature added the more specific definition of “new
motor vehicle” to former section 1793.2 in 1987. (Stats. 1987, ch. 1280, § 2, p. 4561.) Under well-
recognized rules of statutory construction, the more specific definition found in the current section
1793.22 governs the more general definition found in section 1791. (Natural Resources Defense
Council, Inc. v. Arcata Nat. Corp. (1976) 59 Cal.App.3d 959, 965 [131 Cal.Rptr. 172].)


5 Under that provision, “consumer goods” means “any new product or part thereof that is used,
bought, or leased for use primarily for personal, family, or household purposes, except for
clothing and consumables. 'Consumer goods' shall include new and used assistive devices
sold at retail.”
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Our conclusion section 1793.22 includes cars sold with a balance remaining on the new motor
vehicle warranty is consistent with the Act's purpose as a remedial measure. (Kwan v. Mercedes-
Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 184 [28 Cal.Rptr.2d 371].) It is also
consistent with the Department of Consumer Affairs' regulations which interpret the Act to protect
“any individual to whom the vehicle is transferred during the duration of a written warranty.” (Cal.
Code Regs., tit. 16, § 3396.1, subd. (g).)


Addressing the final step in statutory construction which applies reason, practicality, and common
sense to the language in question (Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, 6 Cal.App.4th
at p. 1239), BMW argues the Legislature could not have intended to grant protection to every
used car with a balance remaining on the new car warranty because of the economic impact on
consumers. Specifically BMW maintains “[t]he subsequent owner would have the benefit of all of
Song-Beverly's generous presumptions, without having undertaken the same risks as the purchaser
of a really new car. Further, while the subsequent purchaser (perhaps third or fourth in the line of
owners) will receive the benefit of these presumptions, the manufacturer will find it tremendously
more difficult to raise defenses under Song-Beverly—such as the defense that the owner used the
vehicle unreasonably—because it will be harder to trace multiple owners and determine their use
or abuse of the vehicle.” BMW contends the increased costs will result in higher car prices or the
shortening of warranties to the statutory minimum. It argues “[t]hese alternatives would inevitably
result in a manifest decline in trade and commerce in this state, creating great inconvenience *127
for consumers. It is impossible that the legislature intended this highly intractable result.” 6


6 Amici curiae in support of BMW cite lemon laws in Connecticut, New York, and Wyoming
which apply new vehicle protections to previously owned vehicles. Connecticut law covers
“any person to whom [a] motor vehicle is transferred during the duration of an express
warranty applicable to such motor vehicle.” (Conn. Gen. Stat. § 42-179, subd. (a)(1).) New
York recently amended its consumer warranty statutes to provide a right of action against
the manufacturer where the motor vehicle was “subject to a manufacturer's express warranty
at the time of original delivery and either (i) was purchased, leased or transferred in this
state within either the first eighteen thousand miles of operation or two years from the
date of original delivery, whichever is earlier, or (ii) is registered in this state.” (N.Y. Gen.
Bus. Law, § 198-a.) Wyoming's definition of a “consumer” includes any person “[t]o whom
a motor vehicle is transferred during the term of an express warranty applicable to the
motor vehicle.” (Wyo. Stat. § 40-17-101.) However, neither BMW nor its amici curiae
provide examples of consequences adverse to the manufacturers in states such as these where
consumer warranty law provides coverage for previously owned vehicles still subject to the
original manufacturer's warranty.


We acknowledge manufacturers such as BMW incur costs in honoring express warranties to
service and repair the cars they sell in this state. We also presume the decision to offer a warranty



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.22&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH174&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_184 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH174&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_184 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994063897&pubNum=3484&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=16CAADCS3396.1&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=16CAADCS3396.1&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=6CALAPP4TH1239&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1239&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1239 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=6CALAPP4TH1239&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_1239&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1239 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000264&cite=CTSTS42-179&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS198-A&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000081&cite=NYGBS198-A&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000377&cite=WYSTS40-17-101&originatingDoc=Ieb42af1cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Jensen v. BMW of North America, Inc., 35 Cal.App.4th 112 (1995)
41 Cal.Rptr.2d 295


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 15


of a specified length involves weighing the benefit of increased sales against the cost of providing
service and repair for the effective duration of the warranty. It may be the equation factors in the
impact of resale during the warranty period. However, as noted by BMW, manufacturers are free to
change the terms of express warranties they offer. The Act merely reflects the Legislature's intent
to make car manufacturers live up to their express warranties, whatever the duration of coverage.


B. Jensen Had a Cause of Action Against BMW.
(2) Turning from the definition of “new motor vehicle,” BMW argues Jensen had no cause of action
against BMW because, pursuant to section 1795.5, an express warranty made by the dealer on a
used vehicle does not impose liability on a manufacturer. It argues there was no privity between
BMW and Jensen even if the car were viewed as a new vehicle under the Act. BMW maintains it
made no representations to Jensen that she was covered by the remainder of the new car warranty.
Jensen knew she was buying a used car “in spite of the fact that sales personnel of the leasing
dealer apparently represented to [her] that the unexpired portion of the manufacturer's original
limited warranty would be applicable to the vehicle.” We reject this argument for two reasons.


First, the Act applies to new motor vehicle manufacturers who make express warranties. (§§ 1791.2
and 1793.2.) There is no privity requirement. *128


Second, to the extent BMW's argument challenges the jury's implied factual finding that Jensen's
vehicle was covered by BMW's express written warranty, we conclude the record supports that
finding. The leasing dealer told Jensen she would receive the 36,000-mile warranty on top of the
miles that were on the car. The salesman gave her a copy of BMW's warranty. Moreover, the word
“Warranty” appeared prominently on Roseville BMW's repair orders. According to Hearty, the
service manager, the dealership typically noted occasions when repairs were made for purposes
of good will. No such notation appeared on the repair orders relating to Jensen's brakes. The jury
apparently rejected testimony BMW provided Jensen warranty repair as a gesture of good will.


C. There Was No Instructional Error.
(3) BMW argues the court erred in failing to read a portion of the civil penalty instruction and in
rejecting proposed instructions on the burden of proof and warranty rights of lessees of used cars.


The court orally gave the jury a lengthy instruction on civil penalty which listed factors the jury
could consider in determining whether BMW's decision “not to replace the vehicle or refund the
purchase price was based upon a good faith and reasonable belief that the facts imposing such
an obligation to replace or refund were not present in this case.” The court inadvertently omitted
one of the factors contained in the written instruction which read: “Whether BMW of North
America reasonably believed that the vehicle conformed to the applicable express warranty and
that there were no unresolved problems with the vehicle.” When the omission was called to the
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court's attention, it directed the jury to go over page 45 of the written instructions (which had been
provided to the jury), the 2d page of the civil penalty instruction.


We conclude BMW suffered no prejudice from the court's omission. Alerted to its possible mistake,
the court immediately directed the jury to a specific page in the written instructions. We presume
the jury followed the court's instruction to review the civil penalty instruction carefully. (See
People v. Harris (1994) 9 Cal.4th 407, 426 [37 Cal.Rptr.2d 200, 886 P.2d 1193].)


The court rejected an instruction proposed by BMW concerning the warranty rights of lessees of
used vehicles leased from a dealer with the balance of a manufacturer's new car warranty. BMW
argues the instruction “would have correctly informed the jury that a manufacturer cannot be held
liable under Song-Beverly unless it is first established that [the consumer] *129  had leased a new
motor vehicle.” (Italics in original.) Inasmuch as the court ruled in limine that Jensen's car was
“entitled to new car protections of the Song-Beverly Act,” we conclude the court properly refused
the proffered instruction.


We also reject the contention the court erred in refusing BMW's instruction on the burden of
proof of breach of express warranty and in giving “an overgeneralized and inaccurate instruction
substantially identical to that proposed by [Jensen].” 7  At the close of discussions on jury
instructions, BMW renewed its argument that Jensen's car was a used motor vehicle. Having stated
that objection and two other objections not relevant to this appeal, BMW stipulated that the final
set of instructions was given “with the mutual agreement of both sides as to what [was] given and
what [was] not given, ...” On appeal, BMW complains the burden of proof instruction read by the
court: (1) “failed to mention that [Jensen] must first prove by a preponderance of the evidence that
she was the lessee of a 'new motor vehicle' ”, (2) did not indicate Jensen was required to prove
BMW actually breached the express warranty before notifying the manufacturer of the breach;
and (3) failed to include the obvious requirement that any breach of warranty must have occurred
within the applicable warranty period.


7 The court instructed the jury: “In this action the plaintiff has the burden of establishing
by a preponderance of the evidence the following facts in order to prove a breach of
express warranty under the Song-Beverly Consumer Warranty Act: [¶] First, that plaintiff
leased a vehicle covered by the manufacturer's new car warranty. [¶] Second, that the
manufacturer gave the plaintiff an express written warranty, and the written warranty covered
the nonconformity plaintiff alleges existed in the vehicle. [¶] Third, that the plaintiff notified
the manufacturer that there was a breach of warranty. [¶] Fourth, that the manufacturer
directly or through their authorized dealers failed to conform the vehicle to the express
warranty after a reasonable number of attempts. [¶] And fifth, the nature and extent of
palintiff's damages.”
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As we stated, the court's in limine ruling resolved the legal question whether Jensen's car was a
“new motor vehicle” for purposes of the Act. The court properly refused an instruction which
presented that issue to the jury. BMW's stipulation waived its remaining complaints about the
burden of proof instruction. For these reasons, we conclude the court did not err in refusing BMW's
express warranty instruction.


D. References to the “Lemon Law” Did Not Constitute Misconduct.
(4) Before trial, the court granted BMW's motion to exclude reference to the term “Lemon Law”
or “lemon” in describing the litigation or Jensen's vehicle. However, Jensen used the term “Lemon
Law” in response to a question on direct examination. Her attorney used the term on three occasions
during cross-examination. He also referred to “Lemon Law” 11 times in closing argument. The
record includes no reference to Jensen's car being *130  a “lemon.” BMW did not object to the
use of the term “Lemon Law” by Jensen or her attorney.


BMW unsuccessfully raised the issue of attorney misconduct in its motion for new trial. The court
did not find the references to “Lemon Law” an abuse of its in limine order and decided the alleged
misconduct was insufficient to warrant a new trial. We conclude there was no error in this ruling
because BMW failed to object to the use of the term at trial. (Grimshaw v. Ford Motor Co. (1981)
119 Cal.App.3d 757, 798 [174 Cal.Rptr. 348].)


Misconduct of counsel in argument may not be raised on appeal absent a timely objection and
request for admonition during trial unless the misconduct was too serious to be cured. (Grimshaw
v. Ford Motor Co., supra, 119 Cal.App.3d at p. 797; 7 Witkin Cal. Procedure (3d ed. 1985) Trial,
§§ 207 and 209, pp. 209 and 211.) We decline BMW's invitation to excuse its failure to object.


First, although the court granted BMW's in limine motion regarding use of the term “Lemon Law”
during trial, the Act is commonly referred to as the “Lemon Law.” (See, e.g., Ibrahim v. Ford
Motor Co., supra, 214 Cal.App.3d 878, 882.) We are unpersuaded by the suggestion the term is
inflammatory and prejudicial when used interchangeably with the name of the Act.


Second, we reject BMW's assertion it would have been futile to object to the use of the term by
Jensen's attorney because the “proverbial bell had been rung.” On this record there is no reason
to conclude a timely objection and admonition would have been ineffective to cure whatever
harm occurred, and, more importantly, to prevent further reference to what BMW considered an
inflammatory term.


E. The Special Verdict Form Was Not Defective.
“In all cases the court may direct the jury to find a special verdict in writing, upon all, or any of
the issues, ...” (Code Civ. Proc., § 625.) “The special verdict must present the conclusions of fact
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as established by the evidence, and not the evidence to prove them; and those conclusions of fact
must be so presented as that nothing shall remain to the court but to draw from them conclusions
of law.” (Code Civ. Proc., § 624.)


In this case, the court gave the jury a special verdict form which asked three questions:


“1. What is the total amount, if any, of actual damage suffered by plaintiff, less any amount directly
attributable either to use by plaintiff prior to the discovery of the nonconformity or use by plaintiff
after the date of her effective revocation of acceptance of the vehicle? *131


. . . . . . . . . . .
“2. Do you find that defendant BMW of North America, Inc., willfully failed to meet its obligations
under the Song-Beverly Warranty Act? Yes -- No --


“3. If answer to question No. 2 is 'yes,' what amount do you award as a civil penalty (limited to a
maximum of two times the amount specified in answer No. 1): --”


(5) BMW challenged the special verdict form in its motion for new trial on the ground it failed
to submit for jury resolution the primary issue of BMW's liability under the Act. BMW argued
the special verdict should have included the question, “Did defendant violate the Song-Beverly
Warranty Act?” Counsel for BMW submitted a declaration stating he believed the court determined
that the verdict form would begin with that question. He also stated the court clerk typed the final
version of the special verdict form and neither counsel was given an opportunity to review it before
it was submitted to the jury.


The court rejected BMW's challenge on grounds the parties approved the special verdict form and
the form was not prejudicially defective. We conclude the court did not err in denying BMW's
motion.


Without considering the effect of the stipulation, BMW waived any objection to the special verdict
form by failing to object before the court discharged the jury. (Woodcock v. Fontana Scaffolding
& Equip. Co. (1968) 69 Cal.2d 452, 456, fn. 2 [72 Cal.Rptr. 217, 445 P.2d 881].) BMW's counsel
acknowledged he learned of the alleged defect in the special verdict form for the first time when
the verdict was read. His declaration does not explain the reason he did not object at that stage
in the proceedings—when the court could have corrected any defect in the form and sent the jury
back to complete its deliberations.


In any event, the omission of a specific question on whether BMW violated the Act is not fatal
to the validity of the verdict. The case went to trial on the first, second, and fifth causes of action
involving violation of the Act and its federal counterpart. The court instructed the jury it could
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award various items of damage “[i]f under the court's instructions, [it found] the plaintiff [was]
entitled to a verdict against the defendant, ...” In this context, the words “if any” in the first question
of the special verdict form plainly indicate the jury was free to find no damage if it found BMW
did not violate the Act. A finding of $29,351 in damages presupposes BMW's failure to comply
with its statutory obligations. Moreover, the response *132  “yes” to the second question indicates
the jury concluded BMW not only violated the Act, but violated it willfully. The special verdict
would have been ambiguous on the question of BMW's simple violation of the Act if the jury had
responded “no” to the second question.


F. The Civil Penalty Is Not Time Barred.
(6a) BMW argues the civil penalty under section 1794, subdivision (c), 8  is barred by Code of
Civil Procedure section 340, subdivision (1), which establishes a one-year limitations period for
“[a]n action upon a statute for a penalty or forfeiture, when the action is given to an individual, or
to an individual and the state, except when the statute imposing it prescribes a different limitation.”
An action for damages under the Act is governed by the four-year limitations period for breach
of warranty in sales contracts set forth in California Uniform Commercial Code section 2725. 9


(Krieger v. Nick Alexander Imports, Inc. (1991) 234 Cal.App.3d 205, 211 [285 Cal.Rptr. 717].)


8 Section 1794, subdivision (c), provides: “If the buyer establishes that the failure to comply
was willful, the judgment may include, in addition to the amounts recovered under
subdivision (a), a civil penalty which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class action under Section 382 of the Code
of Civil Procedure or under Section 1781, or with respect to a claim based solely on a breach
of an implied warranty.”


9 California Uniform Commercial Code section 2725 reads in part: “(1) An action for breach
of any contract for sale must be commenced within four years after the cause of action
has accrued.... [¶] (2) A cause of action accrues when the breach occurs, regardless of the
aggrieved party's lack of knowledge of the breach. A breach of warranty occurs when tender
of delivery is made, except that where a warranty explicitly extends to future performance
of the goods and discovery of the breach must await the time of such performance the cause
of action accrues when the breach is or should have been discovered.”


BMW challenges the limitations period for the civil penalty provisions of the Act for the first time
on appeal, claiming the issue is a question of law involving uncontradicted facts. (7) Ordinarily,
an appellate court will not consider procedural defects or erroneous rulings in connection with
affirmative defenses “where an objection could have been, but was not, presented to the lower
court by some appropriate method.” (9 Witkin, Cal. Procedure, supra, Appeal, § 311, p. 321.)
As BMW notes, there is an exception to the general rule “where the theory presented for the
first time on appeal involves only a legal question determinable from facts which not only are
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uncontroverted in the record, but which could not be altered by the presentation of additional
evidence.” (Redevelopment Agency v. City of Berkeley (1978) 80 Cal.App.3d 158, 167 [143
Cal.Rptr. 633].) Application of the general rule is a matter left to the appellate court's discretion.
(Ibid.) *133


(6b) Here, there are conflicting inferences regarding the date the action accrued under the Act.
BMW claims Jensen discovered the breach of express warranty in mid-1990 when she wrote BMW
about the recurring brake problem. Jensen argues her right to a civil penalty accrued in December
1991 when BMW refused to provide reimbursement or replacement. We exercise our discretion
to address the limitations question because under either factual scenario, the civil penalty would
be available under the four-year limitations period found in California Uniform Commercial Code
section 2725 and barred by the one-year limitations period of Code of Civil Procedure section
340, subdivision (1).


We conclude the discretionary civil penalty under section 1794, subdivision (c), is governed by the
four-year limitations period of California Uniform Commercial Code section 2725. Code of Civil
Procedure section 340, subdivision (1), applies only where the penalty is mandatory. (Menefee v.
Ostawari (1991) 228 Cal.App.3d 239, 243 [278 Cal.Rptr. 805].) If the one-year limitations period
applied to discretionary penalties, a plaintiff would be placed in the untenable position of being
unable to determine the applicable statute of limitations until after trial, when the court determined
whether to allow up to double damages. (Holland v. Nelson (1970) 5 Cal.App.3d 308, 312 [85
Cal.Rptr. 117].) The key question is whether the penalty is mandatory or discretionary, not whether
the provisions awarding damages and imposing civil penalties are found in separate subdivisions
of the statute.


Our conclusion is consistent with the analysis of Krieger v. Nick Alexander Imports, Inc., supra,
234 Cal.App.3d 205. In that case, the court considered both the procedural and substantive
statutory scheme of the Act to determine whether to apply the four-year limitations period
of California Uniform Commercial Code section 2725 or the three-year limitations period for
statutory actions under Code of Civil Procedure section 338. (234 Cal.App.3d at pp. 213-214.) It
noted “[t]he Act includes an explicit provision expressing the legislative intent that it supplement
the provisions of the California Uniform Commercial Code: ...” (Id. at p. 214, citing § 1790.3. 10  )
The court also applied accepted rules of statutory construction to conclude the specific limitations
period for express warranties was an exception to the general provision applicable to all actions
on a statute. (Ibid.) *134


10 Section 1790.3 reads: “The provisions of this chapter shall not affect the rights and
obligations of parties determined by reference to the Commercial Code except that, where the
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provisions of the Commercial Code conflict with the rights guaranteed to buyers of consumer
goods under the provisions of this chapter, the provisions of this chapter shall prevail.”


Moreover, the damages and civil penalty provisions of the Act are found in the same code section.
There is no indication the Legislature intended that subdivisions (a) and (c) of section 1794 be
governed by different limitations periods. Such a construction might render the civil penalty
ineffective as a deterrent to deliberate violations (Kwan v. Mercedes-Benz of North America, supra,
23 Cal.App.4th at p. 184), where the manufacturer's efforts at repair extended beyond the one-
year limitations period.


G. There Is Substantial Evidence to Support the Verdict.
(8a) BMW argues there is insufficient evidence BMW violated the Act because: (1) BMW's repairs
were adequate, and (2) the brake problem was caused by Jensen's driving style, not a defect in the
vehicle. It also asserts there is insufficient evidence to support the jury finding BMW's violation
was willful. We consider each challenge in turn after reviewing the familiar principles which
govern our limited review of the jury's factual determinations.


(9) “[A]ll conflicts must be resolved in favor of the respondent, and all legitimate and reasonable
inferences indulged in to uphold the verdict if possible.... [T]he power of the appellate court
begins and ends with a determination ... whether there is any substantial evidence, contradicted
or uncontradicted, which will support the conclusion reached by the jury. When two or more
inferences can be reasonably deduced from the facts, the reviewing court is without power to
substitute its deductions for those of the trial court.” (Crawford v. Southern Pacific Co. (1935) 3
Cal.2d 427, 429 [45 P.2d 183].)


“Substantial evidence” is “ 'such relevant evidence as a reasonable [person] might accept as
adequate to support a conclusion.' ” (Estate of Teed (1952) 112 Cal.App.2d 638, 644 [247 P.2d
54].) “[I]f the word 'substantial' means anything at all, it clearly implies that such evidence must
be of ponderable legal significance. Obviously the word cannot be deemed synonymous with
'any' evidence. It must be reasonable in nature, credible, and of solid value; it must actually be
'substantial' proof of the essentials which the law requires in a particular case.” (Ibid.) However,
the testimony of a single witness, even the party herself, may be sufficient. (In re Marriage of Mix
(1975) 14 Cal.3d 604, 614 [122 Cal.Rptr. 79, 536 P.2d 479].)


(8b) The Act requires a manufacturer who gives an express warranty on a new motor vehicle to
service or repair that vehicle to conform to the express warranty. If the manufacturer is unable
to do so after a reasonable number of attempts, the buyer may seek replacement or restitution. (§
1793.2, subd. (d)(2).) The court instructed the jury Jensen had the burden *135  of establishing
“[t]hat the manufacturer directly or through their [sic] authorized dealers failed to conform the
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vehicle to the express warranty after a reasonable number of attempts.” We conclude substantial
evidence supports the jury's implied finding BMW's repairs were inadequate.


Jensen testified the brake shimmy recurred after each attempted repair. Roseville BMW's service
manager stated he test-drove Jensen's car after the last completed repair and it did not exhibit a
brake shimmy. However, he acknowledged the problem could have redeveloped between visits to
his shop. He testified he was unable to solve the brake shimmy problem for Jensen.


BMW issued a technical bulletin in October 1990 which alerted dealerships about a brake shimmy
in the 528e model. A Roseville BMW service writer and Hanggi test-drove the car and confirmed
the shimmy. In addition, BMW's technical specialist drove the 528e in late 1991 when Roseville
BMW was attempting repairs and again after the litigation commenced. He experienced a slight
intermittent vibration on both occasions. Jensen's expert tested the car in August 1992 and
described the vibration as “rather severe.”


BMW's evidence that repair efforts eliminated the brake shimmy for a period of time does not
lead necessarily to a conclusion the shimmy was fixed each time and recurred because of Jensen's
driving habits. On this record, the jury could reasonably infer Roseville BMW's replacement of the
rotors, pads, and other brake parts provided temporary relief from the shimmy but never resolved
a fundamental defect in the braking system. We may not second-guess the jury's inference.


The Act is inapplicable to “any defect or nonconformity in consumer goods caused by the
unauthorized or unreasonable use of the goods following sale.” (§ 1794.3.) The court instructed
the jury Jensen could not recover damages for breach of warranty if it found that “whatever injury
or damage the plaintiff suffered in this case resulted solely from [Jensen's] improper use of the
goods involved, ...” BMW argues Jensen failed to rebut evidence her abusive driving style caused
the brake problem. We conclude there is substantial evidence to support the jury's rejection of
BMW's defense.


Direct evidence of Jensen's driving habits came from two sources—Jensen and her expert witness,
Tom Stark. Both testified Jensen did not ride her brakes. Jensen explained that her father taught
her to drive high-performance cars and emphasized the danger of riding the brakes. Stark testified
his examination of the brake rotors showed no hot spots to indicate overheating. *136


Perhaps more significant is the fact that prior to this litigation, no one at BMW or Roseville BMW's
service department ever told Jensen the brake shimmy was the result of her driving style and failure
to maintain the car. Nor does Roseville BMW's service file include any language to suggest BMW
believed Jensen responsible for the brake problem. On this record, a reasonable jury could find
Jensen was not an abusive driver and no one at BMW or Roseville BMW's repair department
seriously entertained that idea at the time.
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Under section 1794, subdivision (c), the court may impose a civil penalty up to two times the
amount of actual damages if the buyer proves the manufacturer's failure to comply was willful.
The penalty is important “as a deterrent to deliberate violations. Without such a provision, a
seller or manufacturer who knew the consumer was entitled to a refund or replacement might
nevertheless be tempted to refuse compliance in the hope the consumer would not persist, secure
in the knowledge its liability was limited to refund or replacement.” (Kwan v. Mercedes-Benz of
North America, Inc., supra, 23 Cal.App.4th at p. 184.)


A violation is “not willful if the defendant's failure to replace or refund was the result of a good
faith and reasonable belief the facts imposing the statutory obligation were not present.” (Kwan
v. Mercedes-Benz of North America, Inc., supra, 23 Cal.App.4th at p. 185.) Among the factors
to be considered by the jury are whether: (1) the manufacturer knew the vehicle had not been
repaired within a reasonable period or after a reasonable number of attempts, and (2) whether the
manufacturer had a written policy on the requirement to repair or replace. (Id. at pp. 185-186.)
BMW maintains Jensen failed to sustain her burden of proving willfulness. We conclude there is
sufficient evidence to support the jury's express finding BMW willfully violated the Act.


We have already cited evidence to show BMW knew Jensen's car had not been repaired after six
attempts over a period of nearly three years. 11  In December 1991, Jensen presented BMW with
the option of replacing the car, with credit for the original down payment and lease payments, or
refunding the down payment, lease payments, and fees. BMW refused to discuss the refund option.
BMW acknowledged it did not have a written policy on replacement or repurchase of vehicles
under the Act.


11 See pages 134-135, ante.


Instead, BMW proposed a trade assistance plan under which Jensen would lease a new 325i at a
cost of several thousand dollars more than the value of the car. As the trial court aptly observed
when denying BMW's motion for *137  new trial, “I think that those are the kind of things that the
jury could react to. And once finding the car defective they, in fact—they, BMW, did not respond
in a straightforward manner to really assist in a trade, but attempted to talk her into a financial
scheme that was, in fact, extremely onerous.”


Contrary to BMW's argument on appeal, there is no evidence its reluctance to consider replacement
or refund was based on the belief “this was a used vehicle which did not fall under Song-Beverly's
new car provisions.” As we noted, each repair order was stamped with the word, “Warranty.” If
the car was covered by BMW's express warranty for purposes of repair, a jury could infer it was
covered by the express warranty for purposes of refund or replacement.
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III. Jensen's Appeal
(10) The sole issue in Jensen's appeal is whether she is entitled to expert witness fees under section
1794, subdivision (d), which reads in part: “If the buyer prevails in an action under this section, the
buyer shall be allowed by the court to recover as part of the judgment a sum equal to the aggregate
amount of costs and expenses, including attorney's fees ....” (Italics added.)


Following trial, Jensen submitted a cost bill which included expert witness fees in the amount
of $2,527. The court denied expert witness fees on the ground Code of Civil Procedure section
1033.5 does not provide for an award of such fees. 12  We independently review the trial court's
interpretation of section 1794, subdivision (d) (9 Witkin, Cal. Procedure, supra, Appeal, §§ 241
and 242, pp. 246-247), and conclude the court erred in denying Jensen's expert witness fees.


12 We grant Jensen's request that we take judicial notice of the court's order awarding fees,
costs, and prejudgment interest filed on May 23, 1994. (Evid. Code, § 452, subd. (d).)


Code of Civil Procedure section 1033.5 defines items allowable as “costs.” The statute expressly
excludes “[f]ees of experts not ordered by the court” “except when expressly authorized by
law.” (Code Civ. Proc., § 1033.5, subd. (b)(1), italics added.)


Section 1794, subdivision (d), permits the prevailing buyer to recover both “costs” and “expenses.”
Examining the language of the statute (Halbert's Lumber, Inc. v. Lucky Stores, Inc., supra, 6
Cal.App.4th at p. 1238), it is clear the Legislature intended the word “expenses” to cover items
not included in the detailed statutory definition of “costs.” However, because the scope of the
term “expenses” is uncertain, we turn to legislative history for clues about the Legislature's intent.
(Ibid.) *138


The Legislature added the “costs and expenses” language to section 1794 in 1978. (Stats. 1978,
ch. 991, § 10, p. 3065.) An analysis by the Assembly Committee on Labor, Employment, and
Consumer Affairs states: “Indigent consumers are often discouraged from seeking legal redress
due to court costs. The addition of awards of 'costs and expenses' by the court to the consumer to
cover such out-of-pocket expenses as filing fees, expert witness fees, marshall's fees, etc., should
open the litigation process to everyone.” (Assem. Com. on Labor, Employment & Consumer
Affairs, Analysis of Assem. Bill No. 3374 (May 24, 1978) p. 2.)


In Ripley v. Pappadopoulos (1994) 23 Cal.App.4th 1616 [28 Cal.Rptr.2d 878], we stated that the
“Legislature has reserved to itself the power to determine selectively the types of actions and
circumstances in which expert witness fees should be recoverable as costs and such fees may not
otherwise be recovered in a cost award.” (Id. at p. 1625.) In this case, the Legislature amended
section 1794 to provide for the recovery of “costs and expenses.” The legislative history indicates
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the Legislature exercised its power to permit the recovery of expert witness fees by prevailing
buyers under the Act and within the meaning of Ripley.


The trial court denied Jensen's request for expert witness fees based on the legal determination
those fees were barred by Code of Civil Procedure section 1033.5. For this reason, we remand the
case to permit the court to determine whether the amount of fees sought by Jensen were “reasonably
incurred by the buyer in connection with the commencement and prosecution of [this] action.” (§
1794, subd. (d).)


Disposition
The portion of the judgment denying Jensen's request for expert witness fees is reversed and
remanded with directions to determine whether those fees were reasonably incurred. The judgment
is affirmed in all other respects. Jensen shall recover costs and attorney fees on appeal.


Sims, Acting P. J., and Scotland, J., concurred.
A petition for a rehearing was denied June 22, 1995, and the opinion was modified to read as
printed above. The petition of appellant BMW of North America, Inc., for review by the Supreme
Court was denied September 21, 1995.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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35 Cal.4th 1191
Supreme Court of California


Greg JOHNSON et al., Plaintiffs and Respondents,
v.


FORD MOTOR COMPANY, Defendant and Appellant.


No. S121723
|


June 16, 2005.


Synopsis
Background: Car purchasers recovered a judgment in the Superior Court of Fresno County, No.
647176-9, Edward Sarkisian, Jr., J., against manufacturer for concealing the automobile's history
of transmission repairs and replacements when reselling the car, and jury awarded them $17,811.60
in compensatory damages and $10 million in punitive damages. Manufacturer appealed.


Holdings: The Court of Appeal reduced punitive damages award to $53,435. The Supreme Court
granted review, and in an opinion by Werdegar, J., held that:


[1] punitive damages may be awarded for the sake of example and deterrence;


[2] punitive damages may serve as a tool to protect the consuming public;


[3] award based on disgorgement of profits may be invalid;


[4] purchasers were not entitled to punitive damages on a disgorgement theory, and


[5] reduced award of three times compensatory damages lacked justification.


Reversed and remanded.


Concurring opinion by Chin, J.


Concurring and dissenting opinion by Baxter, J., with Brown, J., concurring.
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West Headnotes (13)


[1] Appeal and Error Punitive or exemplary damages
United States Supreme Court decisions require a court reviewing an award of punitive
damages for constitutionality to make an independent assessment of the relationship
between the award and the factual circumstances of the case. U.S.C.A. Const.Amend. 14.


2 Cases that cite this headnote


[2] Damages Measure and Amount of Exemplary Damages
There are three constitutional guideposts for review of the constitutionality of punitive
damages: (1) the degree of reprehensibility of the defendant's misconduct, (2) the disparity
between the actual or potential harm suffered by the plaintiff and the punitive damages
award, and (3) the difference between the punitive damages awarded by the jury and the
civil penalties authorized or imposed in comparable cases. U.S.C.A. Const.Amend. 14.


26 Cases that cite this headnote


[3] Damages Deterrence
United States Supreme Court decisions do not preclude California from imposing civil
punitive damages awards for the sake of example and by way of punishing the defendant,
though constitutional review may, in some circumstances, limit the degree of deterrence
California can achieve through awards of punitive damages. U.S.C.A. Const.Amend. 14;
West's Ann.Cal.Civ.Code § 3294(a).


6 Cases that cite this headnote


[4] Constitutional Law Punitive damages
Due process does not prohibit state courts, in awarding or reviewing punitive damages,
from considering the defendant's illegal or wrongful conduct toward others that was similar
to the tortious conduct that injured the plaintiff or plaintiffs; a civil defendant's recidivism
remains pertinent to an assessment of culpability. U.S.C.A. Const.Amend.14.


18 Cases that cite this headnote


[5] Antitrust and Trade Regulation Punitive or exemplary damages
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A state has the constitutional freedom to use punitive damages as a tool to protect the
consuming public, not merely to punish a private wrong, and may legitimately use punitive
damages to punish and deter the defendant's unlawful conduct, thereby furthering its
interest in protecting its citizens from deceptive trade practices. U.S.C.A. Const.Amend.
14.


5 Cases that cite this headnote


[6] Damages Nature of act or conduct
A defendant's conduct involving repeated actions is worse than, and may be punished
more severely by punitive damages, than conduct limited to an isolated incident. U.S.C.A.
Const.Amend. 14.


8 Cases that cite this headnote


[7] Constitutional Law Punitive damages
Damages Nature of act or conduct
Damages Deterrence
Although the scale and profitability of a course of wrongful conduct by the defendant
cannot justify a punitive damages award that is grossly excessive in relation to the harm
done or threatened, scale and profitability nevertheless remain relevant to reprehensibility
and hence to the size of award warranted to meet the state's interest in deterrence; due
process review does not require that juries and courts ignore evidence of corporate policies
and practices and evaluate the defendant's harm to the plaintiff in isolation. U.S.C.A.
Const.Amend. 14.


13 Cases that cite this headnote


[8] Damages Deterrence
Removal of any profits the defendant has earned by a wrongful act by imposition of
punitive damages is a logical step toward deterring its repetition or imitation, and a gain-
based measure of this sort sends a clear signal to defendants that such misconduct does not
pay and, thus, serves the deterrent function of punitive damages. U.S.C.A. Const.Amend.
14.


3 Cases that cite this headnote


[9] Damages Measure and Amount of Exemplary Damages
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An approach calculating punitive damages in an individual tort case by the profits
made through similar torts against hundreds or thousands of other individuals creates
possibilities for unfairness to the defendant and other possible claimants both which may
be of constitutional dimension. U.S.C.A. Const.Amend. 14.


1 Case that cites this headnote


[10] Damages Actual damage or compensatory damages;  relationship and ratio
Although the scale and profitability of a corporate practice is related to its reprehensibility
in determining punitive damages, gains made over some period of time and the harm
or potential harm to an individual plaintiff are not necessarily related; an award of
disgorgement of all profits from a group of transactions similar to that which harmed
the plaintiff, but not defined through the procedural limits of a class action, is therefore
likely to be disproportionate to the individual plaintiff's compensatory award. U.S.C.A.
Const.Amend. 14.


6 Cases that cite this headnote


[11] Fraud Exemplary
In action for intentional and negligent misrepresentation and concealment by car
purchasers against manufacturer for concealing the automobile's history of transmission
repairs and replacements when reselling the car, purchasers were not entitled to punitive
damages on a disgorgement theory based on defendant's estimated earnings on a thousand
or more other similar transactions, where purchasers proved only the facts of defendant's
tortious transaction with them, not the alleged similar transactions with others. U.S.C.A.
Const.Amend. 14.


2 Cases that cite this headnote


[12] Constitutional Law Punitive damages
Fraud Amount awarded
In an action for intentional and negligent misrepresentation and concealment by car
purchasers against manufacturer for concealing the automobile's history of transmission
repairs and replacements when reselling the car, to the extent the evidence showed the
defendant had a practice of engaging in, and profiting from, wrongful conduct similar to
that which injured the plaintiff, such evidence could be considered on the question of how
large a punitive damages award due process permitted. U.S.C.A. Const.Amend. 14.
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[13] Appeal and Error Proceedings After Remand
Where Court of Appeal's judgment lacked a justification for restricting punitive damages
to three times the compensatory award against car manufacturer found to have concealed
the automobile's history of transmission repairs and replacements when reselling the
car, court on remand should give weight to the scale and profitability of manufacturer's
fraudulent conduct with respect to other purchasers; award should not be blind to the state's
interest in punishing and deterring a wrongful corporate practice. U.S.C.A. Const.Amend.
14.
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*1196  **85  Plaintiffs, purchasers of a used automobile, sued the manufacturer, Ford Motor
Company (Ford), for concealing the automobile's history of transmission repairs and replacements
when reselling the car. Plaintiffs presented evidence of corporate practices by Ford identical or
closely ***405  similar to the fraud inflicted on them, practices they maintain earned Ford millions
of dollars in profit in California every year. The jury found in plaintiffs' favor and awarded them
$17,811.60 in compensatory damages and $10 million in punitive damages. The Court of Appeal,
holding Ford could constitutionally be punished in this case only for its fraud on plaintiffs and not
for its overall course of conduct, reduced the punitive damages award to $53,435, approximately
three times the compensatory damages.


We agree with the Court of Appeal that the $10 million punitive damages award may not,
under the circumstances of this case, constitutionally be justified on the basis of disgorgement
of profits earned by Ford through its entire course of wrongful conduct toward other consumers.
In reducing the punitives to a small multiple of the relatively modest compensatory damages
award, however, the Court of Appeal apparently failed to adequately consider that Ford's fraud
was more reprehensible because it was part of a repeated corporate practice rather than an isolated
incident. For this reason, we reverse the Court of Appeal's judgment and remand for that court
to conduct again the independent due process review required under State Farm Mut. Auto. Ins.
Co. v. Campbell (2003) 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585 *1197  (State Farm ) and
BMW of North America v. Gore (1996) 517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809 (BMW ).


FACTUAL AND PROCEDURAL BACKGROUND


In February 1998, plaintiffs Greg and Jo Ann Johnson bought a used 1997 Ford Taurus from
a car dealer, Decker Ford (Decker), for $17,411. When Greg Johnson asked about the previous
ownership, the salesman told them only that the Taurus had been traded in for a newer model.
When he asked to see the Taurus's repair history, he was shown a computer printout that indicated
there had been no significant repairs. The jury found Decker had acted as Ford's agent in this sales
transaction.


In fact, the previous drivers, the McGills, had experienced repeated and seemingly unrepairable
difficulty with the car's transmission after leasing it in late 1996. After at least four trips to the
dealership for the transmission problems, one transmission replacement, and an incident in which
the **86  transmission locked in low gear on the freeway, the McGills, in July 1997, requested
that Ford repurchase the car as a “lemon.”


Ford's district customer service manager reviewed Decker's records and decided the automobile did
not qualify for mandatory repurchase under California's lemon law (Civ.Code, §§ 1790–1795.7). 1


(The jury later found to the contrary.) Instead, she approved issuance of an “owner appreciation
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certificate” worth $1,500 on any trade-in at Decker. Though the McGills were never told they had
received an owner appreciation certificate from Ford, Decker applied the $1,500 credit to their
trade of the Taurus for a new pickup truck, then recovered the $1,500 from Ford.


1 All further statutory references are to the Civil Code unless otherwise specified.


After Decker resold the Taurus to plaintiffs, they also experienced transmission problems with
it. When, in August 1998, Greg Johnson complained that it delayed in shifting and “slammed”
into gear, Decker replaced the transmission. In March 1999, the transmission would not shift into
reverse; Decker again replaced it. At that point, in discussion with Decker's service writer, Greg
Johnson asked to see and was finally shown the car's complete repair ***406  file, thus learning
of the McGills' earlier problems.


The Johnsons sued Ford and Decker for intentional and negligent misrepresentation
and concealment, violations of the Song–Beverly Consumer Warranty Act (Civ.Code, §§
1790–1795.7) (Lemon Law), the Consumer Legal Remedies Act (Civ.Code, §§ 1750–1784), the
unfair competition law (Bus. & Prof.Code, §§ 17200–17210), and the prohibition on false or
misleadingadvertising *1198  (Bus. & Prof.Code, § 17500). Plaintiffs settled with Decker prior to
trial and, after the jury verdict, voluntarily dismissed their unfair competition and false advertising
causes of action against Ford.


In addition to the facts of the Taurus's repair history and its sale to them, summarized
above, plaintiffs at trial presented evidence of Ford's corporate policies and practices regarding
reacquisition of vehicles and issuance of owner appreciation certificates (OAC's). Ford's stated
policy was that OAC's—credits of up to $5,000 on trade-ins for new Ford vehicles provided as
goodwill to help “satisfy the customer and to restore the customer's confidence in Ford products”—
were to be issued only for vehicles that did not meet the state's definition of a lemon and therefore
were not subject to mandatory reacquisition. But plaintiffs introduced evidence that, in evaluating
eligibility, at least some Ford managers employed a narrow concept of what constituted a repair
attempt for purposes of applying state lemon laws, including California's, under which a vehicle
that cannot be repaired in a “reasonable number” of attempts must be reacquired or replaced.
(See § 1793.2, subd. (d)(2).) Specifically, the regional customer service manager who handled the
McGills' complaint and authorized issuance of the OAC testified she interpreted the Ford training
and policy materials to provide that an occasion on which the customer brought the vehicle in
with a complaint, but the service staff was unable to find or confirm the problem, was not counted
as a repair attempt. Ford's former policy manager for the reacquired vehicle program similarly
stated that “[i]f the technician does not replace a part or make an adjustment to the vehicle, and
it's properly documented as no problem found, then I would not count it as a repair.” 2
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2 Ford's narrow understanding of a repair attempt has been rejected by an appellate court in
a Lemon Law case against another manufacturer. (Oregel v. American Isuzu Motors, Inc.
(2001) 90 Cal.App.4th 1094, 1103–1104, 109 Cal.Rptr.2d 583.)


In addition, Ford's reacquired vehicle program looked almost exclusively to whether a vehicle met
the law's presumption of reasonable repair attempts, based on a specified number of attempts in
a certain period (see § 1793.22, subd. (b)), rather than whether the number of attempts was itself
reasonable regardless of the presumption (see § 1793.2, subd. (d)(2)). Thus, the 1998 reacquired
vehicle program manual repeatedly instructed customer service managers that vehicles meeting
“state lemon law presumption[s]” were not eligible for an OAC, stated that a used car would be
eligible for an OAC if it **87  “does not meet lemon law presumption,” and gave as examples of
ineligible vehicles those with more repair attempts or days out of service than specified under a
state's lemon law presumption. In line with these written policies, the regional customer service
manager testified she understood an OAC could not be offered “if the vehicle met the presumption
of lemon law,” and the former policy manager explained that “we don't determine anything by
reasonable repair attempts because we cannot define reasonablerepair *1199  attempts.” By these
narrow constructions, ***407  Ford allowed itself to issue OAC's for dealer trade-in of vehicles
that arguably should have been reacquired as lemons, thereby avoiding the title branding and
additional notice requirements involved in reselling a lemon. (See § 1793.23, subd. (c).)


Ford managers also testified that the company regarded OAC's as assistance to the customer, not
the dealership. Ford thereby avoided the requirement of California law to notify future buyers of
defects that led to a vehicle's reacquisition by the manufacturer or the dealer with manufacturer
assistance “in response to a request by the buyer or lessee that the vehicle be either replaced or
accepted for restitution because the vehicle did not conform to express warranties,” a requirement
that applies even if the vehicle is not reacquired as a lemon. (§ 1793.23, subd. (d) [in such cases,
the manufacturer must give the subsequent buyer the “warranty buyback notice” prescribed in
§ 1793.24].) The reacquired vehicle policy manual specified that while OAC's were ordinarily
mailed to the dealer, in California they were to be sent instead to the customer (though, as noted
earlier, no certificate was in fact mailed to the McGills). According to the former policy manager,
the policy of mailing to the customer was adopted “[t]o avoid anyone getting the impression we're
trying to assist a dealer.”


Plaintiffs presented further evidence that Ford's San Francisco and Los Angeles offices issued
about 1,200 to 1,400 OAC's per year in the year of trial and the previous year (2000 and 2001). The
average face amount of OAC's issued over the four previous years was between $2,700 and $3,200.
Finally, testimony was given to the effect that the cost of reacquiring a vehicle as a lemon (i.e., the
cost of repurchasing or replacing the vehicle less its resale or salvage value) was between $8,500
and $13,500, depending on the year and the method of reacquisition (refund or replacement).
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Based on this evidence, plaintiffs' attorney argued to the jury that Ford saved $6,000 to $10,000 on
each OAC for a vehicle that would otherwise have had to be reacquired, and that approximately
1,000 such OAC's were issued per year to California customers (excluding some issued out of
California offices to customers in other states). Counsel estimated Ford's savings in California from
“this whole scheme of owner appreciation certificates”—that is, the practice of issuing OAC's for
vehicles that should have been reacquired as lemons, and of failing to provide warranty buyback
notices on all vehicles traded in with OAC's, thus concealing the vehicles' defects from subsequent
buyers—to be $6 to $10 million per year for 2000 and 2001. He urged the jury, in order to deter
Ford from continuing that conduct, to impose punitive damages in an amount that would, at least,
take from Ford all those wrongful profits.


*1200  The jury, after a single-phase trial on liability and punitive damages, found that Ford,
directly and through its agent Decker, had committed fraud by misrepresentation and concealment
and had violated the Lemon Law and the Consumer Legal Remedies Act. On the Lemon Law
cause of action, the jury found specifically that the McGills' vehicle qualified for mandatory
replacement or restitution because Ford and Decker had been unable to conform it to warranty
after a reasonable number of attempts (see § 1793.2, subd. (d)(2)), that Ford reacquired or assisted
Decker in reacquiring the vehicle at the McGills' request because it did not conform to warranty
(see § 1793.23, subd. (d)), and that Ford then failed to provide the Johnsons the required warranty
buyback notice when they purchased the used vehicle (see § 1793.24). The jury awarded the
Johnsons ***408  $17,811.60 in compensatory damages on all causes of action; further found by
clear and convincing evidence that Ford, through its officers, directors or managing agents, had
**88  acted with fraud or malice; and assessed punitive damages of $10 million.


The trial court entered judgment on the jury's verdict, subtracting the $100,000 amount of the prior
settlement with Decker, and awarded plaintiffs $379,348 in attorney fees on their statutory causes
of action.


The Court of Appeal found substantial evidence not only that Ford had fraudulently concealed
material facts from the Johnsons by failing to provide them the warranty buyback notice required
under section 1793.24, but also that punitive damages against the corporation were justified
because “defendant's entire customer response program was structured precisely to short-circuit
lemon law claims whenever defendant plausibly could,” by restrictively interpreting state lemon
laws and ignoring the possibility of nonpresumptive lemons.


Though it affirmed the jury's decision to award punitive damages, the Court of Appeal deemed
the amount of the award unconstitutionally excessive. Relying on its own decision in Romo v.
Ford Motor Co. (2003) 113 Cal.App.4th 738, 6 Cal.Rptr.3d 793, the court opined that federal law,
particularly State Farm, supra, 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585, limits punitive
damages to those needed to “punish only the conduct that injured the present plaintiffs.” Punitive
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damages designed “to punish and deter defendant's overall course of conduct,” the Court of Appeal
held, are not constitutionally permitted. Consequently, the jury could not, as it was invited to do,
“cause defendant to disgorge all profit from use of owner appreciation certificates in California
over a two-year period.” After reviewing the constitutional guideposts of State Farm, supra,
538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585, and BMW, supra, 517 U.S. 559, 116 S.Ct.
1589, 134 L.Ed.2d 809, but without any specific explanation of the amount reached, the Court of
Appeal decided that “punitive damages in the amount of $53,435, three times the compensatory
damages,” constituted the maximum award consistent with due process and modified the judgment
accordingly.


We granted plaintiffs' petition for review.


*1201  DISCUSSION


[1]  [2]  [3]  As we explain at greater length in the companion case of Simon v. San Paolo
U.S. Holding Company, Inc. (2005) 35 Cal.4th 1159, 29 Cal.Rptr.3d 379, 113 P.3d 63, 2005
WL 1404425 (Simon ), recent United States Supreme Court decisions require a court reviewing
an award of punitive damages for constitutionality to make an independent assessment of the
relationship between the award and the factual circumstances of the case. (State Farm, supra,
538 U.S. at p. 418, 123 S.Ct. 1513; Cooper Industries, Inc. v. Leatherman Tool Group, Inc.
(2001) 532 U.S. 424, 436–443, 121 S.Ct. 1678, 149 L.Ed.2d 674.) This review encompasses three
constitutional “guideposts”: “(1) the degree of reprehensibility of the defendant's misconduct; (2)
the disparity between the actual or potential harm suffered by the plaintiff and the punitive damages
award; and (3) the difference between the punitive damages awarded by the jury and the civil
penalties authorized or imposed in comparable cases.” (State Farm, supra, at p. 418, 123 S.Ct.
1513; see BMW, supra, 517 U.S. at p. 575, 116 S.Ct. 1589.) The high court's decisions do not
preclude California from imposing civil damages awards “for the sake of example and by way of
punishing the defendant” (§ 3294, subd. (a)), though constitutional review using the ***409  State
Farm/BMW guideposts may, in some circumstances, limit the degree of deterrence California can
achieve through awards of punitive damages. (Simon, supra, at pp. 1185–1187, 29 Cal.Rptr.3d
379, 113 P.3d 63.)


Plaintiffs contend the $10 million punitive damages award here was justified as a deterrent
measure, for “in cases such as this where the defendant's misconduct is profit driven, punitive
damages which deny a defendant its profit are uniquely appropriate to effect deterrence,” a
consideration the Court of Appeal assertedly ignored in reducing the award. 3  Ford contends
plaintiffs' “aggregate disgorgement” theory is foreclosed by **89  State Farm, supra, 538 U.S.
408, 123 S.Ct. 1513, 155 L.Ed.2d 585, “which emphasized that due process requires that punitive
damages be closely tethered to the defendant's conduct toward the plaintiffs themselves and
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the injury to those specific plaintiffs” and that, for the same reason, the award was properly
reduced to $53,435. We conclude that the original award cannot be supported on a disgorgement
theory, but that the Court of Appeal, in determining the constitutional maximum, may not have
adequately considered how the scale and profitability of Ford's repeated conduct reflects on its
reprehensibility.


3 Although plaintiffs also introduced evidence at trial of Ford's worldwide net income, they
rely in this court solely on the theory of disgorgement of profits from Ford's OAC practices
in California.


*1202  I. Repeated Wrongful Conduct, Profitability, and Reprehensibility
Neither BMW, supra, 517 U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809, which first drew the contours
of the required substantive due process review, nor State Farm, supra, 538 U.S. 408, 123 S.Ct.
1513, 155 L.Ed.2d 585, which elaborated on the reprehensibility and relationship-to-harm criteria
(see Simon, supra, 35 Cal.4th at pp. 1180, 1181–1183, 29 Cal.Rptr.3d 379, 113 P.3d 63), states
precisely what role evidence of the defendant's similar wrongful conduct to others plays in the
analysis. As both decisions are nonetheless instructive on this question, we begin by reviewing
them.


BMW involved an automobile distributor's nationwide policy of not advising dealers or their
customers of predelivery damage to new vehicles when the cost of repair was less than 3 percent
of the retail price. (BMW, supra, 517 U.S. at pp. 563–564, 116 S.Ct. 1589.) The individual
Alabama plaintiff, whose new car had been repainted without his knowledge before he bought it,
proved compensatory damages of only $4,000 but, on evidence that nationwide the defendant had
sold about 1,000 refinished automobiles without disclosure, was awarded $4 million in punitive
damages. (Id. at pp. 564–565, 116 S.Ct. 1589.) The Alabama Supreme Court reduced that award
to $2 million, in part based on its conclusion that conduct in other jurisdictions should not be
considered. (Id. at p. 567, 116 S.Ct. 1589.)


The United States Supreme Court reversed and remanded for a new due process analysis by the
state court, without itself determining the maximum constitutional award. (BMW, supra, 517 U.S.
at pp. 585–586, 116 S.Ct. 1589.) The high court's legal analysis, however, is instructive on the
role of the defendant's practices toward those other than the plaintiff. The court's central holding
in this regard is that instances of the defendant's similar conduct in states other than Alabama
were not properly considered in assessing punitive damages because the conduct was not illegal
in all the other states, and “a State ***410  may not impose economic sanctions on violators of
its laws with the intent of changing the tortfeasors' lawful conduct in other States.” (Id. at p. 572,
116 S.Ct. 1589.)
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At the same time, the court made clear it regarded similar conduct by the defendant as potentially
relevant to the reprehensibility of the conduct, and hence to the permissible size of an award. To its
holding that the state court correctly ignored BMW's out-of-state conduct in assessing the award,
the high court added this footnote: “Of course, the fact that the Alabama Supreme Court correctly
concluded that it was error for the jury to use the number of sales in other States as a multiplier in
computing the amount of its punitive sanction does not mean that evidence describing out-of-state
transactions is irrelevant in a case of this kind. To the contrary, as we stated in TXO Production
Corp. v. Alliance Resources Corp., 509 U.S. 443, 462, n. 28, 113 S.Ct. 2711, 2722, n. 28, 125
L.Ed.2d 366 (1993), such evidence maybe *1203  relevant to the determination of the degree of
reprehensibility of the defendant's conduct.” (BMW, supra, 517 U.S. at p. 574, 116 S.Ct. 1589,
fn. 21.) 4


4 In the cited passage from TXO Production Corp. v. Alliance Resources Corp., supra, 509
U.S. at page 462, 113 S.Ct. 2711, footnote 28, the court observed that in an earlier decision,
Pacific Mut. Life Ins. Co. v. Haslip (1991) 499 U.S. 1, 21–22, 111 S.Ct. 1032, 113 L.Ed.2d 1,
it had approved Alabama punitive damages law permitting consideration of “the existence
and frequency of similar past conduct.”


The court expanded on this point in its discussion of reprehensibility, the first and “[p]erhaps the
most important” of the constitutional guideposts. **90  (BMW, supra, 517 U.S. at p. 575, 116 S.Ct.
1589.) Though it ultimately rejected the plaintiff's contention that the defendant's nondisclosure
of the minor repairs to his car was particularly reprehensible because it was part of a nationwide
pattern of tortious conduct (the point was rejected for lack of a showing the practice was generally
tortious), the court acknowledged that recidivism increases the wrongfulness of a defendant's
conduct and may justify greater punishment: “Certainly, evidence that a defendant has repeatedly
engaged in prohibited conduct while knowing or suspecting that it was unlawful would provide
relevant support for an argument that strong medicine is required to cure the defendant's disrespect
for the law. [Citation.] Our holdings that a recidivist may be punished more severely than a first
offender recognize that repeated misconduct is more reprehensible than an individual instance of
malfeasance.” (Id. at pp 576–577, 116 S.Ct. 1589.)


Seven years later, in State Farm, supra, 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585, the
high court again considered the role of a corporation's practices and policies in an individual
lawsuit seeking punitive damages. The court reiterated that tortious conduct toward others could
be relevant to the reprehensibility of an individual tort and that conduct in other states where it
might not be illegal should not be considered, but additionally distinguished between courses of
conduct that were similar to the individual tort and those that were dissimilar. (Id. at pp. 420–424,
123 S.Ct. 1513.)
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The defendant insurer's wrongful conduct toward the individual State Farm plaintiffs was its bad
faith refusal to settle a third party tort suit against the plaintiffs, its insureds. (State Farm, supra, 538
U.S. at p. 413, 123 S.Ct. 1513.) The plaintiffs, however, introduced evidence of other assertedly
fraudulent State Farm business practices encompassing many years and many states, most of which
“bore no relation to third-party automobile insurance ***411  claims.” (Id. at p. 415, 123 S.Ct.
1513.) Consequently, the high court complained, the case “was used as a platform to expose, and
punish, the perceived deficiencies of State Farm's operations throughout the country.” (Id. at p.
420, 123 S.Ct. 1513.)


This evidence of wide-ranging business practices could not, consistent with due process, be used
to show reprehensibility that would support a large *1204  ($145 million) punitive damages award
for two reasons: First, “[a] State cannot punish a defendant for conduct that may have been lawful
where it occurred.” (State Farm, supra, 538 U.S. at p. 421, 123 S.Ct. 1513 [citing BMW ].) Second,
and “more fundamental[ly],” “[a] defendant's dissimilar acts, independent from the acts upon
which liability was premised, may not serve as the basis for punitive damages. A defendant should
be punished for the conduct that harmed the plaintiff, not for being an unsavory individual or
business.” (Id. at pp. 422–423, 123 S.Ct. 1513.)


The punitive damages award in State Farm therefore could not be justified on grounds of
recidivism. Quoting BMW's statement that “ ‘[o]ur holdings that a recidivist may be punished more
severely than a first offender recognize that repeated misconduct is more reprehensible than an
individual instance of malfeasance,’ ” the high court in State Farm added the qualification that
“in the context of civil actions courts must ensure the conduct in question replicates the prior
transgressions.” (State Farm, supra, 538 U.S. at p. 423, 123 S.Ct. 1513.) The State Farm plaintiffs
had produced “scant evidence of repeated misconduct of the sort that injured them,” and while
“evidence of other acts need not be identical to have relevance in the calculation of punitive
damages,” conduct toward others that “had nothing to do with” the tortious conduct toward the
plaintiffs could not constitutionally be considered. (Id. at pp. 423–424, 123 S.Ct. 1513.)


[4]  While both BMW and State Farm were cases in which the evidence state courts had considered
of conduct toward others was impermissibly broad, the United States Supreme Court's analysis in
both cases makes clear that due process does not prohibit state courts, in awarding or reviewing
punitive damages, from considering the defendant's illegal or wrongful conduct toward others that
was similar to the tortious conduct that **91  injured the plaintiff or plaintiffs. We therefore join
the numerous courts holding that a civil defendant's recidivism remains pertinent to an assessment
of culpability. 5


5 See, e.g., Diamond Woodworks, Inc. v. Argonaut Insurance Company (2003) 109
Cal.App.4th 1020, 1054, footnote 34, 135 Cal.Rptr.2d 736 (jury may consider conduct
“similar or bearing a relationship to” that which injured the plaintiff); Williams v. ConAgra
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Poultry Company (8th Cir.2004) 378 F.3d 790, 797 (to be properly considered, “recidivist
conduct must be factually as well as legally similar to the plaintiff's claim”); Continental
Trend Resources v. OXY USA, Inc. (10th Cir.1996) 101 F.3d 634, 638–639 (evidence
showing the defendant “used some of the same tactics” on others as on the plaintiffs
properly considered under BMW ); Planned Parenthood of the Columbia/Willamette, Inc.
v. American Coalition of Life Activists (D.Or.2004) 300 F.Supp.2d 1055, 1060, footnote 3
(repeated misconduct “demonstrates defendants' willingness to violate the law and ignore
court rulings”); Bocci v. Key Pharmaceuticals, Inc. (2003) 189 Or.App. 349, 76 P.3d 669,
674, modified on other grounds and adhered to as modified, 190 Or.App. 407, 79 P.3d 908
(the defendant's nationwide misconduct in disseminating false and misleading information,
similar to its conduct that injured the plaintiff, was properly considered); Trinity Evangelical
Lutheran Church v. Tower Ins. Co. (2003) 261 Wis.2d 333, 661 N.W.2d 789, 801–802
(insurer's repeated violation of particular duty to insureds enhances reprehensibility).


***412  *1205  The appellate court below, however, opined that punitive damages may not
be used “to punish and deter defendant's overall course of conduct,” seemingly ruling out
consideration of the scale and profitability of Ford's fraudulent conduct toward California
consumers. In lieu of further explanation, the lower court referred readers to its contemporaneous
decision in Romo v. Ford Motor Co., supra, 113 Cal.App.4th 738, 6 Cal.Rptr.3d 793 (Romo ). We
therefore briefly examine the Romo decision to see if the due process principles discussed there
compel the Court of Appeal's conclusion here.


Although involving the same defendant, Romo was not factually similar to this case; it was a
defective product suit arising from a fatal vehicle rollover, in which the jury awarded the plaintiffs
$5 million in compensatory and $290 million in punitive damages. (Romo, supra, 113 Cal.App.4th
at p. 744, 6 Cal.Rptr.3d 793.) On remand from the United States Supreme Court for reconsideration
in light of State Farm, the Court of Appeal reduced the punitive damages award to around $23.7
million. (Romo, supra, at p. 763, 6 Cal.Rptr.3d 793.) Pertinent to our inquiry is the court's general
theoretical discussion of punitive damages after State Farm.


Drawing heavily on a law review article (Colby, Beyond the Multiple Punishment Problem:
Punitive Damages as Punishment for Individual, Private Wrongs (2003) 87 Minn. L.Rev. 583
(hereafter Beyond the Multiple Punishment Problem )), the Romo court distinguished between a
“narrow” “historically based” view of punitive damages and the “broad” view the court believed
had recently prevailed in California and other jurisdictions (Romo, supra, 113 Cal.App.4th at pp.
748–749, 6 Cal.Rptr.3d 793) and concluded that the United States Supreme Court had adopted
the narrow view as a matter of constitutional doctrine (id. at 749, 6 Cal.Rptr.3d 793). Under
the narrow historical approach, the Romo court opined, the punishment imposed was “for the
particular affront to the plaintiff, not a broader sanction for an affront to society at large” (id. at p.
747, 6 Cal.Rptr.3d 793), while the broad modern theory, developed in an era of products liability
and other consumer actions, held that punitive damages served to punish and deter the affront “to
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all affected by the goods or services or, given the reach of the misconduct, the affront ... to society
as a whole” (ibid.).


Under the narrow view, as Romo explains it, the size of a permissible award was limited by the
need for a reasonable relationship to the harm caused the individual plaintiff (Romo, supra, 113
Cal.App.4th at p. 747, 6 Cal.Rptr.3d 793), regardless of whether such an award would actually
deter repetition or imitation of the defendant's conduct (id. at pp. 750–751, 6 Cal.Rptr.3d 793). In
contrast, under the broad view, “punitive damages awards needed to be based on the overall scope
of the wrong in order to punish and deter the mass torts” (id. at p. 747, 6 Cal.Rptr.3d 793), *1206
leading to awards calculated to actually deter a corporate course of action, given the corporation's
profits and financial condition (id. at pp. 748–749, 6 Cal.Rptr.3d 793).


**92  The Romo court's analysis does not convince us that the United States Supreme Court, in
State Farm, adopted wholesale the “historical” view of punitive damages outlined in the Colby
article (Beyond the Multiple Punishment Problem, supra, 87 Minn. L.Rev. 583) as a constitutional
rule binding on the states. The article is not cited in the high court's decision; nor does the decision
contain any explicit references to “broad” and “narrow,” or “modern” and “historical,” theories of
punitive damages. The high court does discuss the history of ***413  single-digit ratios between
compensatory damages and civil penalties (State Farm, supra, 538 U.S. at p. 425, 123 S.Ct. 1513),
but does not relate its presumptive preference for single-digit ratios (see Simon, supra, 35 Cal.4th
at p. 1182, 29 Cal.Rptr.3d 379, 113 P.3d 63) to a requirement that the states adopt a restrictive
historical view of the purposes of punitive damages.


[5]  More important, we are not convinced the high court's precedents dictate that states take
such a narrow view as to “what is to be deterred” through punitive damages (Romo, supra, 113
Cal.App.4th at p. 747, 6 Cal.Rptr.3d 793) as to blind state juries and courts to the state's public
interest in deterring a wrongful course of conduct. Indeed, the court's analysis in BMW, supra, 517
U.S. 559, 116 S.Ct. 1589, 134 L.Ed.2d 809, expressly affirms a state's constitutional freedom to
use punitive damages as a tool to protect the consuming public, not merely to punish a private
wrong. Alabama, the BMW court explained, could legitimately use punitive damages to punish and
deter the defendant's unlawful conduct, thereby furthering its interest in “protect [ing] its citizens
[from] deceptive trade practices.” (Id. at p. 568, 116 S.Ct. 1589.) To that end, a proper award of
punitive damages would be one “supported by the State's interest in protecting its own consumers
and its own economy.” (Id. at p. 572, 116 S.Ct. 1589.)


[6]  State Farm, in turn, did not bar deterrence of future public injuries as a goal of punitive
damages. The court reiterated its statement in BMW that “ ‘[p]unitive damages may properly
be imposed to further a State's legitimate interests in punishing unlawful conduct and deterring
its repetition’ ” (State Farm, supra, 538 U.S. at p. 416, 123 S.Ct. 1513) and did not limit the
concept to punishment and deterrence purely on behalf of the plaintiff. In elaborating on BMW's
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reprehensibility guidepost, the court in State Farm noted that conduct involving “repeated actions”
was worse than, and could be punished more severely than, conduct limited to “an isolated
incident.” (State Farm, supra, at p. 419, 123 S.Ct. 1513.) 6


6 To consider the defendant's entire course of conduct in setting or reviewing a punitive
damages award, even in an individual plaintiff's lawsuit, is not to punish the defendant for
its conduct toward others. An enhanced punishment for recidivism does not directly punish
the earlier offense; it is, rather, “ ‘ “a stiffened penalty for the last crime, which is considered
to be an aggravated offense because a repetitive one.” ’ ” (Ewing v. California (2003) 538
U.S. 11, 25–26, 123 S.Ct. 1179, 155 L.Ed.2d 108.) In response to constitutional challenges
to recidivist punishment, for example as ex post facto laws, “[t]he uniform answer has been
that it is the second or subsequent offense which is punished, not the first.” (People v. Biggs
(1937) 9 Cal.2d 508, 512, 71 P.2d 214.) By placing the defendant's conduct on one occasion
into the context of a business practice or policy, an individual plaintiff can demonstrate that
the conduct toward him or her was more blameworthy and warrants a stronger penalty to
deter continued or repeated conduct of the same nature.


*1207  To be sure, State Farm requires reasonable proportionality between punitive damages
and actual or potential harm to the plaintiff. But what ratio is reasonable necessarily depends on
the reprehensibility of the conduct, “the most important indicium of the reasonableness of the
award” (State Farm, supra, 538 U.S. at p. 419, 123 S.Ct. 1513), which in turn is influenced by
the frequency and profitability of the defendant's prior or contemporaneous similar conduct. As
the high court has recognized, that a defendant has repeatedly engaged in profitable but wrongful
conduct tends to show that “strong medicine is required” to deter the conduct's further ***414
repetition. (BMW, supra, 517 U.S. at p. 577, 116 S.Ct. 1589; see Kemp v. American Telephone &
Telegraph Company (11th Cir.2004) 393 F.3d 1354, 1363 [“large-scale corporate malfeasance,”
involving collection of almost $300,000 in illegal gambling debts, **93  “merited a substantial
penalty” under high court's guideposts].)


[7]  In certain cases, as we explain in Simon, supra, 35 Cal.4th at page 1187, 29 Cal.Rptr.3d 379,
113 P.3d 63, “the state may have to partly yield its goals of punishment and deterrence to the federal
requirement that an award stay within the limits of due process.” The scale and profitability of a
course of wrongful conduct by the defendant cannot justify an award that is grossly excessive in
relation to the harm done or threatened, but scale and profitability nevertheless remain relevant
to reprehensibility and hence to the size of award warranted, under the guideposts, to meet the
state's interest in deterrence. BMW and State Farm limit the size of individual awards but leave
undisturbed the states' “discretion” (State Farm, supra, 538 U.S. at p. 416, 123 S.Ct. 1513) in use
of punitive damages generally. Nothing the high court has said about due process review requires
that California juries and courts ignore evidence of corporate policies and practices and evaluate
the defendant's harm to the plaintiff in isolation.
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California law has long endorsed the use of punitive damages to deter continuation or imitation
of a corporation's course of wrongful conduct, and hence allowed consideration of that conduct's
scale and profitability in determining the size of award that will vindicate the state's legitimate
interests. 7  We do not read the high court's decisions, which specificallyacknowledge *1208  that
states may use punitive damages for punishment and deterrence, as mandating the abandonment
of that principle.


7 See section 3295, subdivision (a)(1) (contemplating introduction by a plaintiff seeking
punitive damages of evidence as to “[t]he profits the defendant has gained by virtue of
the wrongful course of conduct of the nature and type shown by the evidence”); Adams
v. Murakami (1991) 54 Cal.3d 105, 116, footnote 7, 284 Cal.Rptr. 318, 813 P.2d 1348
(recognizing “the profitability of the defendant's misconduct” as one measure of the ability
to pay punitive damages); Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 820, 169
Cal.Rptr. 691, 620 P.2d 141 (a principal purpose of punitive damages is “to deter acts deemed
socially unacceptable and, consequently, to discourage the perpetuation of objectionable
corporate policies”); Neal v. Farmers Ins. Exchange (1978) 21 Cal.3d 910, 928, 148 Cal.Rptr.
389, 582 P.2d 980 (size of deterrent needed depends on the defendant's financial condition);
id. at page 929, footnote 14, 148 Cal.Rptr. 389, 582 P.2d 980 (award large enough to cause
the defendant insurer “to lose business to those whose practices have not been” tortious
serves deterrence goal, “resulting in an ultimate benefit to insurance consumers as a whole”);
Grimshaw v. Ford Motor Co. (1981) 119 Cal.App.3d 757, 819–820 and footnote 14, 174
Cal.Rptr. 348 (award not excessive in light of, among other considerations, the fact that
Ford's malicious conduct “endangered the lives of thousands of Pinto purchasers” and “the
profitability of the conduct”).
Under recent legislation, in effect only until July 1, 2006, 75 percent of any punitive damages
awarded by final judgment is to be deposited in a state fund, to be appropriated for public
purposes. (§ 3294.5, subds.(b), (i).) This would appear to confirm that punitive damages in
California are imposed to address a public, not merely a private, wrong. The Legislature,
however, has declared that the statute “shall not be construed or interpreted in any way to
establish any policy ... regarding the award of punitive damages.” (Id., subd. (a).)


II. Disgorgement of Aggregate Profits from Repeated Conduct
To recognize that recidivism remains relevant is not to approve plaintiffs' aggregate ***415
disgorgement theory of punitive damages. We must consider directly the basis and fairness of
plaintiffs' approach.


[8]  [9]  Plaintiffs' aggregate disgorgement theory should be distinguished from simple return
of ill-gotten gains earned from an individual plaintiff. Removal of any profits the defendant has
earned by a wrongful act is a logical step toward deterring its repetition or imitation. “A gain-based
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measure of this sort sends a clear signal to defendants that such misconduct does not pay and, thus,
serves the deterrent function of punitive damages.” (Cummings Medical Corp. v. Occupational
Medical Corp. (1992) 10 Cal.App.4th 1291, 1300, 13 Cal.Rptr.2d 585.) 8  **94  But an approach
calculating punitive damages in an individual tort case by the profits made through similar torts
against hundreds or thousands of other individuals creates possibilities for *1209  unfairness—to
the defendant and other possible claimants both—which may be of constitutional dimension.


8 See also Pacific Mut. Life Ins. Co. v. Haslip, supra, 499 U.S. at page 22, 111 S.Ct. 1032
(factors considered by state reviewing court, including “the profitability to the defendant
of the wrongful conduct, ... provide for a rational relationship in determining whether
a particular award is greater than reasonably necessary to punish and deter”); Mallor &
Roberts, Punitive Damages: Toward a Principled Approach (1980) 31 Hastings L.J. 639,
667 (“Where the defendant has engaged in wrongful conduct for a profit, the award of
punitive damages should remove the profit incentive”); Model Punitive Damages Act (Final
Draft 1996) section 7(a)(5), page 20 (available at http:// www.law.upenn.edu/bll/ulc/mpda/
finaldft.pdf (as of Apr. 27, 2005)) (factors relevant to amount of punitive damages should
include “any profit or gain, obtained by the defendant through the wrongful conduct, in
excess of that likely to be divested by this and any other actions against the defendant for
compensatory damages or restitution”).


The high court has observed that an award punishing the defendant for dissimilar hypothetical
claims of others “creates the possibility of multiple punitive damages awards for the same conduct;
for in the usual case nonparties are not bound by the judgment some other plaintiff obtains.” (State
Farm, supra, 538 U.S. at p. 423, 123 S.Ct. 1513.) 9  Critics of aggregate disgorgement or aggregate
harm as theories of punitive damages argue the same danger exists when the hypothetical claims
by others are for conduct similar to that which injured the individual plaintiff. (See, e.g., Owens–
Corning Fiberglas Corp. v. Malone (Tex.1998) 972 S.W.2d 35, 50 [concluding that “repeatedly
imposing punitive ***416  damages on the same defendant for the same course of wrongful
conduct may implicate substantive due process constraints”].) 10


9 The high court in BMW, in a footnote to its discussion of the Alabama Supreme Court's
analysis, observed that the $2 million figure reached by the state court appeared anomalous
in light of that court's reasoning and evidence showing only 14 of the refinished vehicles
were sold in Alabama: “In light of the Alabama Supreme Court's conclusion that (1) the jury
had computed its award by multiplying $4,000 by the number of refinished vehicles sold in
the United States and (2) that the award should have been based on Alabama conduct, respect
for the error-free portion of the jury verdict would seem to produce an award of $56,000
($4,000 multiplied by 14, the number of repainted vehicles sold in Alabama).” (BMW, supra,
517 U.S. at p. 567, 116 S.Ct. 1589, fn. 11.)
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Contrary to the argument of an amicus curiae, we do not read this footnote passage, appearing
not in the high court's legal discussion but in its recitation of the procedural background, as
a definitive endorsement of using total in-state profits to calculate punitive damages. The
high court's point seems to be that the state court's choice of a $2 million award makes
little sense under the state court's own reasoning; it ultimately remanded to the state court
not for imposition of a $56,000 punitive damages award but instead for “an independent
determination by the Alabama Supreme Court of the award necessary to vindicate the
interests of Alabama consumers,” or, if necessary, a new trial. (BMW, supra, 517 U.S. at p.
586, 116 S.Ct. 1589.)


10 See also Williams v. ConAgra Poultry Company, supra, 378 F.3d at page 797 (“Punishing
systematic abuses by a punitive damages award in a case brought by an individual plaintiff,
however, deprives the defendant of the safeguards against duplicative punishment that
inhere in the class action procedure”); cf. Korea Supply Co. v. Lockheed Martin Co.
(2003) 29 Cal.4th 1134, 1151, 131 Cal.Rptr.2d 29, 63 P.3d 937 (permitting a remedy of
nonrestitutionary disgorgement under the unfair competition law “would expose defendants
to multiple suits and the risk of duplicative liability without the traditional limitations on
standing”).


Plaintiffs argue that over-punishment may be avoided by permitting a defendant to present
evidence of past punitive damages awards for the same conduct, which might be considered either
by the jury or by courts reviewing the jury's award. 11  But the exact basis for a prior punitive
damages award *1210  will not always be clear, and even where it is proven that the defendant has
already been punished severely for a course of conduct that included harm to the current plaintiff,
there is no guarantee the jury or court will agree to deny the plaintiff before them recovery of
punitive damages simply because another plaintiff, in another court, has already recovered. (See
Roginsky v. Richardson–Merrell, Inc. (2d Cir.1967) 378 F.2d 832, 840.) Permitting an aggregate
recovery followed by credits in future cases could, moreover, **95  unfairly deprive subsequent
claimants of their own recoveries, as well as present a problem of “successive prosecution” in
which a defendant that loses a single case would also lose the benefit of all previous victories
against the same claim of misconduct. (Beyond the Multiple Punishment Problem, supra, 87 Minn.
L.Rev. at pp. 594–597.)


11 See Stevens v. Owens–Corning Fiberglas Corp. (1996) 49 Cal.App.4th 1645, 1661, 57
Cal.Rptr.2d 525; Grimshaw v. Ford Motor Co., supra, 119 Cal.App.3d at page 812, 174
Cal.Rptr. 348; see, e.g., Owens–Corning Fiberglas Corp. v. Malone, supra, 972 S.W.2d at
pages 38–40, 52–54 (the defendant offered posttrial evidence of previously paid awards
and other costs of asbestos litigation, which the appellate court considered in an aggregate
excessiveness analysis).
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[10]  Nor does an aggregate disgorgement theory fit easily within the BMW/State Farm guideposts.
Although the scale and profitability of a corporate practice are related to its reprehensibility, gains
made over some period of time and the harm or potential harm to an individual plaintiff are not
necessarily related. An award of disgorgement of all profits from a group of transactions similar
to that which harmed the plaintiff (but not defined through the procedural limits of a class action)
is therefore likely to be disproportionate to the individual plaintiff's compensatory award.


[11]  Finally, and most pertinent to this case, an individual plaintiff resting his or her claim for
a large punitive damages award on profits earned from transactions with a large class of similar
claimants, but proceeding without the formalities of a class action, can hope to recover without ever
proving the specifics of those “hypothetical claims.” (State Farm, supra, 538 U.S. at p. 423, 123
S.Ct. 1513.) In a class action, once the issues common to the class have been tried, and assuming
some individual issues remain, each plaintiff must still by some means prove up his or her claim,
allowing the defendant an opportunity to contest each individual claim on any ground not resolved
in the trial of common issues. (See ***417  Sav-on Drug Stores, Inc. v. Superior Court (2004)
34 Cal.4th 319, 334–335, 339–340, 17 Cal.Rptr.3d 906, 96 P.3d 194.) Here, the Johnsons, as
individual plaintiffs, proved only the facts of Ford's tortious transaction with them, yet they sought
and obtained disgorgement of Ford's estimated earnings on a thousand or more other transactions
without proof that each of the others was also tortious.


Plaintiffs claim to have justified the punitive damages award by proving that “[i]n the years 2000–
2001, Ford issued about 1,300 ... OACs per year in California,” that “each OAC transaction
represents a potentially dangerous, defective and unrepaired vehicle which is resold to an
unsuspecting consumer without disclosure of material facts,” and that by issuing OAC's instead
of *1211  replacing or repurchasing these vehicles Ford saves “$6,000 to $10,000 per vehicle.”
Plaintiffs' proof, however, suffers from several major deficiencies.


First, plaintiffs nowhere explain the pertinence of the two-year period, 2000–2001, they use to
estimate profits. Ford issued an OAC to the McGills for their Taurus in 1997, and plaintiffs bought
that vehicle in 1998. Plaintiffs apparently assume, but do not point the court to any evidence, that
Ford's OAC and reacquired vehicle policies and practices were uniform in nature and number from
1997 to 2001. Nor do plaintiffs explain why Ford's profits should be estimated over a two-year
period.


More important, plaintiffs offered no proof that all OAC transactions—in any period—involved
defective vehicles subject to California's Lemon Law, much less that all such vehicles were
“dangerous” or “unrepaired.” 12  To the contrary, Ford introduced evidence that OAC's were used
to address a variety of customer dissatisfactions. According to Ford's former policy manager for
reacquired vehicles, “we have customers that are concerned about a lot of things that aren't defects.
They could be concerned about a normal attribute of the vehicle ... and in their perception that's a
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concern or problem. It's not necessarily a defect.” For a vehicle reacquired through use of an OAC
for reasons other than defect, our law demands no notice to a subsequent purchaser. (§ 1793.23,
subds.(c)-(e).)


12 While Ford did not order dealerships that acquired trade-ins using OAC's to make repairs on
the vehicles, plaintiffs presented no evidence that dealerships generally failed to do so.


Even a vehicle with a defect is not necessarily a lemon. A “nonconformity” requiring the vehicle's
refund or replacement under our law must “substantially impair[ ] the use, value, or safety of the
new motor vehicle.” (§ 1793.22, subd. (e)(1).) Not every customer **96  complaint about a new
car, or even every valid customer complaint, rises to that level. And customers and manufacturers
frequently disagree about whether a defect has been repaired or a reasonable number of attempts
have been made. A Ford manager testified such a disagreement was “a good opportunity to use
an owner appreciation certificate.” Plaintiffs, seemingly, would have us assume the customer is
always right in such disputes, an assumption we cannot make.


A vehicle that is not a lemon but that is reacquired in response to customer warranty complaints
must carry a warranty buyback notice (§ 1793.23, subds. (d), (e)), but its reacquisition under the
Lemon Law is not required. Plaintiffs' $6,000 to $10,000 savings estimate, which is derived from
comparison of lemon buyback costs with OAC face values, is therefore inapplicable to such a
vehicle. Plaintiffs introduced no evidence as to how many unrepaired, defective OAC trade-ins
fell into this category.


***418  *1212  Nor can we assume that in every other case in which a vehicle traded in with an
OAC was resold, the new buyer was kept entirely in the dark regarding previous repairs and repair
attempts. In plaintiffs' case, Ford's own fraudulent concealment—its failure to provide the required
historical notices—was successful because Decker's salesman also concealed, and affirmatively
misrepresented, the Taurus's repair history. But plaintiffs did not show that California Ford dealers
always, or generally, conceal and lie about the repair history of used cars they sell.


We do not mean to suggest Ford's fraud on plaintiffs was unique. Ford's reacquired vehicle manual
stated that the principal use for OAC's was to “satisfy customers ... who have lost confidence in
a repaired vehicle.” A large number of OAC's therefore probably involved vehicles with serious
defects. When taken in conjunction with the evidence that Ford maintained its OAC's did not assist
dealers to reacquire vehicles and interpreted other Lemon Law requirements narrowly, this stated
use supports an inference that in some number of cases in addition to plaintiffs' own, perhaps a
large number of other cases, OAC's were used to evade Lemon Law requirements, and sales of
OAC-traded vehicles were made without the proper historical disclosures, resulting in significant
savings to Ford. 13  In some subset of those cases, a dealer may also have concealed and lied
about the vehicle's history, preventing the new buyer from learning the truth. But one cannot infer
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that this fraudulent practice occurred in all cases of OAC-traded vehicles. As plaintiffs' estimate
of Ford's savings on each OAC transaction depends on assumptions that each such transaction
was for a vehicle that should have been reacquired as a lemon and thus should have carried with
it a statutory notice, and that each subsequent buyer of an OAC-traded vehicle was defrauded,
predicates plaintiffs failed to prove, their attempt to estimate aggregate profits from fraudulent
transactions similar to theirs also fails.


13 We express no view regarding the Court of Appeal's statements that Ford's reacquired vehicle
program was “structured precisely to short-circuit lemon law claims” and that the present
transaction was a “typical” use of an OAC. Ford did not petition for review of the lower
court's holding that sufficient evidence of fraud existed to justify an award of punitive
damages, in support of which the quoted statements were made.


We need not decide whether a plaintiff could ever, consistent with due process, justify the size
of an award on a total profits basis. Our independent, de novo review of the record, required by
due process (State Farm, supra, 538 U.S. at p. 418, 123 S.Ct. 1513; Cooper Industries, Inc. v.
Leatherman Tool Group, Inc., supra, 532 U.S. at pp. 436–443, 121 S.Ct. 1678; Simon, supra, 35
Cal.4th at p. 1172, 29 Cal.Rptr.3d 379, 113 P.3d 63), demonstrates that these plaintiffs' attempt
to calculate punitive damages on this basis was fatally deficient. The Court of Appeal correctly
determined the award here could not be upheld on a disgorgement theory.


*1213  CONCLUSION


[12]  Although the Court of Appeal correctly rejected the aggregate disgorgement approach,
in concluding that the maximum award consistent with due process is $53,435, an amount
approximately three times the **97  compensatory damages, the lower court appears not to have
properly considered the evidence of Ford's policies and practices, and their scale and profitability.
As we explained earlier (pt. I, ante ), a defendant's recidivism is relevant to the reprehensibility
of its conduct. To the extent the evidence shows the defendant ***419  had a practice of
engaging in, and profiting from, wrongful conduct similar to that which injured the plaintiff,
such evidence may be considered on the question of how large a punitive damages award due
process permits. Although the lower court discussed Ford's policies in addressing reprehensibility
—noting “it is reprehensible for a regulated manufacturer to implement a scheme that intentionally
undermines the protections granted consumers by state law”—the court gave no express weight,
in its assessment of the constitutional maximum, to the profitability of that scheme to Ford or the
scale at which Ford pursued it. The Court of Appeal's reliance on its Romo decision suggests it
incorrectly believed such weighing was constitutionally precluded.
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[13]  Nor does the lower court's discussion of the remaining two State Farm/ BMW guideposts
explain the drastic reduction ordered. Regarding the ratio guidepost, the court merely observed
that “a higher ratio of punitive to compensatory damages” was constitutional here because the
compensatory damages were strictly economic. Concerning the comparable-penalties guidepost,
the lower court held only that the specification in the Lemon Law of a maximum twice-damages
civil penalty for willful violations (§ 1794, subd. (c)) did not so limit punitive damages for
fraudulent misrepresentation. In short, the Court of Appeal's discussion of the last two State
Farm/BMW guideposts lacks a justification for restricting punitive damages to three times
the compensatory award. This, together with the court's reliance on its Romo decision, which
incorrectly suggests that due process requires appellate review that is blind to the state's interest in
punishing and deterring a wrongful corporate practice, leads us to conclude the lower court may
have given insufficient, if any, weight to the scale and profitability of Ford's fraudulent conduct.
As we cannot be sure the lower court made its decision under a correct understanding of the law,
a remand for a new determination of the maximum constitutional award is appropriate.


DISPOSITION


The judgment of the Court of Appeal is reversed, and the matter is remanded to that court for
further proceedings consistent with our opinion.


WE CONCUR: GEORGE, C.J., KENNARD, CHIN, and MORENO, JJ.


*1214  Concurring Opinion by CHIN, J.
I agree fully with the majority opinion that I have signed. I write separately only to emphasize my
understanding that the Court of Appeal is not precluded from reaching the same result on remand
after reconsidering all relevant factors if it believes that result is correct under the law as explained
in today's opinion.


As the majority opinion states, the Court of Appeal found that “ ‘defendant's entire customer
response program was structured precisely to short-circuit lemon law claims whenever defendant
plausibly could,’ by restrictively interpreting state lemon laws and ignoring the possibility of
nonpresumptive lemons.” (Maj. opn., ante, 29 Cal.Rptr.3d at p. 408, 113 P.3d at p. 88, italics
added.) Defendant was content with the result in the Court of Appeal, so it did not petition for
review on this point, and the majority properly expresses no opinion regarding it. (Maj. opn.,
ante, 29 Cal.Rptr.3d at p. 418, 113 P.3d at p. 96, fn. 13.) It is not clear to me that defendant's
overall behavior was as reprehensible as the Court of Appeal suggests. As might be expected,
defendant has taken a very narrow view of what qualifies as a “lemon.” It has also attempted to
avoid laws requiring notification of defects to ***420  future buyers. But there is a difference
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between avoiding a law by a narrow interpretation and evading a law by ignoring or knowingly
violating it.


To the extent defendant was merely trying to get around the lemon laws whenever it “plausibly”
could, I am not sure its conduct **98  was reprehensible at all. Trying to evade the lemon
laws illegally would be reprehensible. But trying to avoid the lemon laws by a narrow, but
plausible, interpretation does not seem reprehensible, at least until a court rules against that
narrow interpretation. I see nothing in today's opinion that precludes the Court of Appeal from
reconsidering all relevant factors in determining the maximum permissible constitutional award.


Concurring & Dissenting Opinion by BAXTER, J.
I concur in the rationale and holding of the majority opinion. However, I disagree with two aspects
of the majority's characterization of the opinion of the Court of Appeal below.


First, I do not agree that the Court of Appeal failed to properly consider the evidence of
Ford Motor Company's policies and practices, and their scale and profitability, in reaching its
determination that a punitive damages award of three times the compensatory damages is the
maximum constitutionally permissible award under the three-pronged test of State Farm Mut.
Auto. Ins. Co. v. Campbell (2003) 538 U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585 (State Farm ).
Nor do I agree that the Court of Appeal gave no express weight *1215  to the scale and profitability
of Ford's conduct in its analysis of reprehensibility under the first prong of that test. (Maj. opn.,
ante, 29 Cal.Rptr.3d at p. 419, 113 P.3d at p. 97.)


In discussing the sufficiency of the evidence to support the award of punitive damages in this
case, the Court of Appeal wrote, “Compelling evidence ... supports an inference that the present
transaction was typical of owner appreciation certificate transactions, which numbered over 1,000
per year, and that the use of such certificates was intended, as a matter of policy, to short-circuit
lemon law claims....” The court concluded that “the evidence clearly supports an inference that
defendant's entire customer response program was structured precisely to short-circuit lemon law
claims whenever defendant plausibly could.”


Then, in specifically discussing the reprehensibility of Ford's conduct under the first prong
of the State Farm three-pronged test, the Court of Appeal opined, “it is reprehensible for a
regulated manufacturer to implement a scheme that intentionally undermines the protections
granted consumers by state law. If the manufacturer believes the law is too vague to implement or
requires of it inconsistent actions, the courts are available to the manufacturer to challenge the law.
If it simply does not like the law or thinks it practically unworkable, the manufacturer has the right
to petition the Legislature. It should go without saying, however, that the manufacturer does not
have the right simply to ignore the parts of the law it finds objectionable. [¶] Yet that is exactly what
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the evidence shows defendant did in the present case. Defendant declared the ‘reasonable attempts'
standard of the lemon law ‘not definable’ and ignored it. It implemented through formal policies a
practice of resolving all ‘reasonable attempts' claims through a ‘stair-step’ series of inducements
that permitted defendant to avoid reacquiring vehicles and notifying subsequent buyers of the
claims concerning such vehicles. While this program provided some relief to defendant's new-car
buyers, it entirely frustrated the additional goal of the lemon law to protect ***421  subsequent
purchasers of such vehicles. Such intentional conduct is highly reprehensible.”


These passages in the opinion of the Court of Appeal, which was ordered not to be published
by that court, to my mind plainly reflect that the appellate court did consider and weigh Ford's
general policies and practices of issuing “owner appreciation certificates” as an alternative to strict
compliance with this state's lemon law. Moreover, the court expressly found such widespread
pattern of conduct “highly reprehensible” under the first prong of the State Farm test when it set the
maximum constitutionally permissible punitive damages award at three times the compensatory
damages. The Court of Appeal's understanding that deterrence is a valid purpose to be served by
punitive damage awards was further reflected in the court's conclusion on the matter: “Applying
the three guideposts in the present case, we determine that punitive damages in the amount of
$53,435, three times the compensatorydamages, *1216  is not constitutionally excessive **99
and satisfies the state's legitimate interest in punishing the conduct that harmed the plaintiffs,
thereby deterring similar conduct by defendant or others in the future.” (Italics added.)


Second, I do not agree with the majority's characterization of the Court of Appeal's conclusions
reached under the third prong of the State Farm test-the “comparable civil penalties” guidepost.
The majority suggests the Court of Appeal's discussion of this guidepost fails to “explain the drastic
reduction ordered” and “lacks a justification for restricting punitive damages to three times the
compensatory award.” (Maj. opn., ante, 29 Cal.Rptr.3d pp. 418–419, 113 P.3d pp. 96–97.)


In the companion case of Simon v. San Paolo U.S. Holding Company, Inc. (2005) 45 Cal.4th 1159,
29 Cal.Rptr.3d 379, 113 P.3d 63, we explained that “The third guidepost is less useful in a case
like this one, where plaintiff prevailed only on a cause of action involving ‘common law tort duties
that do not lend themselves to a comparison with statutory penalties' (Continental Trend Resources
v. OXY USA, Inc. [ (10th Circ.1996) ] 101 F.3d [634,] 641), than in a case where the tort duty
closely parallels a statutory duty for breach of which a penalty is provided.” (Id. 29 Cal.Rptr.3d
pp. 418–419, 113 P.3d pp. 96–97.) Accordingly, we concluded in Simon that “While comparison
to these statutory penalties cannot tell us precisely how large an award would be constitutional,
it clearly does not tend to support the present award of $1.7 million dollars in punitive damages,
a sum 340 times the financial harm defendant's fraud caused plaintiff.” (Id. 29 Cal.Rptr.3d at p.
419, 113 P.3d at p. 97.)
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In contrast to cases like Simon, which involve common law tort duties that do not lend themselves
to a comparison with statutory penalties, the Court of Appeal below expressly recognized that
this case does implicate legislatively prescribed statutory penalties for the very conduct that
established the basis for an award of compensatory damages to plaintiffs. As the Court of Appeal
explained, “where a defendant has ‘willfully’ violated the Song–Beverly Consumer Warranty Act,
the Legislature has determined that the punitive interests of the state are satisfied by a civil penalty
equal to twice the damages award. ( [Civ.Code,] § 1794, subd. (c).)”


I find the Court of Appeal's discussion of comparable civil penalties under the third guidepost
of State Farm right on the money. As the court observed, “the jury expressly concluded that the
car, when reacquired from the McGills, was in fact a lemon under the [Song–Beverly Consumer
Warranty Act] statutory definition,” and ***422  that “defendant acted with intent to defraud
plaintiffs when it failed to designate the car as a lemon and disclose that status to plaintiffs.” In
other words, unlike the tortious conduct at issue in Simon, here the jury found for plaintiffs on
statutory causes of action for which the Legislature has specifically authorized the doubling of
compensatory damages as the appropriate statutory penalty in furtherance of the goal of deterrence
under California law.


*1217  The Court of Appeal found the Legislature's determination that double-damages is the
appropriate civil penalty for violations of the Song–Beverly Consumer Warranty Act “significant”
under the third guidepost of State Farm. I agree. The majority suggests the Court of Appeal's
conclusion in this regard fails to explain the “drastic reduction ordered.” (Maj. opn., ante, 29
Cal.Rptr.3d p. 419, 113 P.3d p. 97.) But the necessity of a “drastic reduction” in the punitive
damages award in this case is not the result of the Court of Appeal's whim or caprice—it is a direct
consequence of the jury's having erroneously awarded plaintiffs $10 million in punitive damages
on the basis of disgorgement of profits earned by Ford through its entire course of wrongful conduct
toward other consumers. The Court of Appeal, in contrast, was simply striving to follow the high
court's three guideposts set forth in State Farm, and under the third guidepost, the appellate court
concluded the existence of legislatively prescribed civil penalties for the very conduct that formed
the basis of the compensatory damages award against Ford is relevant in setting the maximum
constitutionally permissible punitive damages award. I would therefore not fault the Court of
Appeal for supposedly failing to explain in its discussion **100  of relevant comparable civil
penalties the necessity for the drastic reduction of the $10 million dollar punitive damages award
in this case.


In its discussion of the third State Farm guidepost, the Court of Appeal went on to reason that, “In
the present case, the punitive damages award arises from a fraud cause of action which, although
based on the failure to make Song–Beverly disclosures, goes beyond Song–Beverly's requirements
of a ‘willful’ violation. In the present case, the jury found defendant intentionally concealed the
information with the intent to defraud plaintiffs. Accordingly, while the double damages penalty
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of [Civil Code] section 1794, subdivision (c) is significant, it does not establish a legislative intent
to limit punishment of the present, intentional misconduct.”


In short, the Court of Appeal concluded that tripling the compensatory damages award was
justifiable under State Farm and the facts of this case because Ford's conduct was “highly
reprehensible” and willfully intended to defraud plaintiffs, and because such egregious conduct
went well beyond that minimally required to establish a violation of the Song–Beverly Consumer
Warranty Act.


I therefore conclude the Court of Appeal did properly discuss and consider Ford's pattern of
wrongful conduct toward other consumers in assessing the “reprehensibility” of Ford's conduct
under the first prong of the State Farm test, and did validly discuss and consider the civil
penalties authorized under the Song–Beverly Consumer Warranty Act in assessing comparable
civil penalties under the third prong of the high court's test.


*1218  Like Justice Chin, I conclude that nothing in today's majority opinion precludes the Court
of Appeal on remand from reconsidering all relevant factors in determining de novo the maximum
permissible constitutional punitive damages award in this case. Nor is the Court of Appeal
precluded from reaching the same ***423  result on remand after reconsidering all relevant factors
if the court believes that result is correct under the law. (Conc. opn. of Chin, J., 29 Cal.Rptr.3d
pp. 419–420, 113 P.3d pp. 97–98.)


I CONCUR: BROWN, J.


All Citations


35 Cal.4th 1191, 113 P.3d 82, 29 Cal.Rptr.3d 401, 05 Cal. Daily Op. Serv. 5215, 2005 Daily Journal
D.A.R. 7001
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272 F.Supp.3d 1168
United States District Court, N.D. California.


Sherida JOHNSON, et al., Plaintiffs,
v.


NISSAN NORTH AMERICA, INC., Defendant.


Case No. 17–cv–00517–WHO
|


Signed 08/29/2017


Synopsis
Background: Automobile purchasers brought nationwide class action against automobile
manufacturer, alleging that panoramic sunroofs installed in manufacturer's vehicles spontaneously
exploded and that manufacturer refused to repair, replace, or otherwise compensate plaintiffs with
respect to these explosions. Manufacturer moved to dismiss.


Holdings: The District Court, William H. Orrick, J., held that:


[1] purchasers lacked standing to maintain a nationwide class action;


[2] purchasers sufficiently alleged that automobiles had manufacturing defect;


[3] purchaser failed to state claim for violation of California's Song–Beverly Consumer Warranty
Act;


[4] purchaser sufficiently stated claim for violation of implied warranty of merchantability under
New York law;


[5] purchasers sufficiently stated claim for fraudulent business practices under California's Unfair
Competition Law (UCL);


[6] allegations were sufficient to state a claims for deceptive business practices and false
advertising under New York law; and


[7] purchasers sufficiently alleged that they were entitled to equitable relief.







Johnson v. Nissan North America, Inc., 272 F.Supp.3d 1168 (2017)


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


Motion granted in part and denied in part.


Procedural Posture(s): Motion to Dismiss; Motion to Dismiss for Failure to State a Claim; Motion
to Dismiss for Lack of Subject Matter Jurisdiction.


West Headnotes (23)


[1] Federal Civil Procedure In general;  injury or interest
Standing is a threshold matter central to district court's subject matter jurisdiction.


2 Cases that cite this headnote


[2] Federal Civil Procedure In general;  injury or interest
Federal Civil Procedure Causation;  redressability
Federal Courts Injury, harm, causation, and redress
Standing addresses the constitutional requirement that a plaintiff allege a case or
controversy, which at an irreducible minimum, requires three elements: (1) an injury that
is (2) fairly traceable to the defendant's allegedly unlawful conduct and that is (3) likely
to be redressed by the requested relief. U.S. Const. art. 3, § 2, cl. 1.


1 Case that cites this headnote


[3] Federal Civil Procedure Fraud, mistake and condition of mind
To satisfy heightened pleading standard for fraud claims, a plaintiff must identify the “who,
what, when, where, and how” of the misconduct charged, as well as an explanation as to
why the statement or omission complained of was false or misleading. Fed. R. Civ. P. 9(b).


2 Cases that cite this headnote


[4] Federal Civil Procedure Pleading over
If district court dismisses a complaint, it should grant leave to amend even if no request
to amend the pleading was made, unless it determines that the pleading could not possibly
be cured by the allegation of other facts.


[5] Antitrust and Trade Regulation Private entities or individuals
Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
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Sales Standing
Automobile purchasers lacked standing to maintain a nationwide class action against
automobile manufacturer, alleging that panoramic sunroofs installed in manufacturer's
vehicles spontaneously exploded and that manufacturer refused to repair, replace, or
otherwise compensate purchasers, where purchasers failed to present named class
representatives with individual standing to assert claims against manufacturer under each
state's laws.


16 Cases that cite this headnote


[6] Sales Design defects
Sales Repair or replacement
Under California law, automobile manufacturer's warranty did not cover design defects,
for purposes of breach of express warranty claim brought by putative class of automobile
purchasers, where plain language of warranty was clear and unambiguous that it covered
only repairs needed to correct defects in materials or workmanship.


13 Cases that cite this headnote


[7] Evidence Judicial Notice
District court would take judicial notice of automobile manufacturer's warranty
information booklet, in automobile purchasers' putative class action against manufacturer,
where purchasers' allegations explicitly referred to and relied on manufacturer's express
warranty and its terms.


[8] Sales Motor vehicles
Under California law, automobile purchasers sufficiently alleged that automobiles had
manufacturing defect that caused panoramic sunroofs to spontaneously explode, and
thus stated claim against automobile manufacturer for breach of express warranty, where
purchasers plausibly alleged that vehicles they purchased differed from the product
manufacturer intended to sell, and that vehicles came off the assembly line in a substandard
condition.


10 Cases that cite this headnote


[9] Sales Motor vehicles
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Named plaintiff sufficiently alleged that her vehicle was covered by automobile
manufacturer's warranty, for purposes of breach of express warranty claim in putative
class action brought against manufacturer, alleging that panoramic sunroofs installed in
manufacturer's vehicles spontaneously exploded, where plaintiff claimed that her vehicle
was within scope of manufacturer's new vehicle warranty at time sunroof shattered and
at time of its repair.


13 Cases that cite this headnote


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Purchaser of used vehicle through third-party reseller was not a retail buyer from a
retail seller of a new consumer good, and thus purchaser failed to state claim against
automobile manufacturer for breach of implied warranty in violation of California's Song–
Beverly Consumer Warranty Act; Act did not create any obligation on behalf of original
manufacturer with respect to used goods. Cal. Civ. Code §§ 1792, 1795.5.


19 Cases that cite this headnote


[11] Sales Buyer and Parties Related Thereto;  Horizontal Privity
Automobile purchaser sufficiently stated claim for violation of implied warranty of
merchantability against automobile manufacturer under New York law, in putative class
action alleging that panoramic sunroofs installed in manufacturer's vehicles spontaneously
exploded; although manufacturer was not in contractual privity with purchaser, purchaser
plausibly alleged that the was intended third-party beneficiary of contracts between
manufacturer and its dealers, and that manufacturer's warranty agreements provided no
rights to its dealers, but instead were designed and intended to benefit purchasers. N.Y.
Uniform Commercial Code § 2-314.


8 Cases that cite this headnote


[12] Contracts Agreement for Benefit of Third Person
Under New York law, a party asserting rights as a third-party beneficiary must establish (1)
the existence of a valid and binding contract between other parties, (2) that the contract was
intended for his benefit and (3) that the benefit to him is sufficiently immediate, rather than
incidental, to indicate the assumption by the contracting parties of a duty to compensate
him if the benefit is lost.


4 Cases that cite this headnote
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[13] Antitrust and Trade Regulation Sale
Automobile purchasers' allegations were sufficient to state a claim against automobile
manufacturer for fraudulent business practices under California's Unfair Competition
Law (UCL), in products liability action alleging that panoramic sunroofs installed in
manufacturer's vehicles automatically exploded; purchasers alleged that manufacturer
represented that its vehicles with panoramic sunroofs had characteristics, values, or
benefits which they did not have, and that manufacturer failed to disclose its knowledge
of defects in its vehicles with panoramic sunroofs which caused them to spontaneously
shatter. Cal. Bus. & Prof. Code § 17200; Cal. Civ. Code § 1770.


[14] Antitrust and Trade Regulation In general;  unfairness
California's Unfair Competition Law (UCL) creates three varieties of unfair competition:
practices which are unlawful, unfair, or fraudulent. Cal. Bus. & Prof. Code § 17200.


1 Case that cites this headnote


[15] Antitrust and Trade Regulation Source of prohibition or obligation;  lawfulness
An “unlawful business practice” under California's Unfair Competition Law (UCL) is
anything that can properly be called a business practice and that at the same time is
forbidden by law. Cal. Bus. & Prof. Code § 17200.


[16] Antitrust and Trade Regulation Fraud;  deceit;  knowledge and intent
To state a claim for a fraudulent business practice under California's Unfair Competition
Law (UCL), which includes claims of deceptive advertisements and misrepresentations,
it is necessary only to show that members of the public are likely to be deceived. Cal. Bus.
& Prof. Code § 17200.


[17] Antitrust and Trade Regulation Omissions and other failures to act in general; 
 disclosure
In alleging a failure to disclose material facts, as required to state claim for fraudulent
business practice under California's Unfair Competition Law (UCL), plaintiff must show
that the defendant had a duty to disclose those facts. Cal. Bus. & Prof. Code § 17200.


2 Cases that cite this headnote
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[18] Antitrust and Trade Regulation Omissions and other failures to act in general; 
 disclosure
A duty to disclose, for purposes of fraudulent business practice claim under California's
Unfair Competition Law (UCL), arises only in certain circumstances, including when a
defendant has exclusive knowledge of material facts not known or reasonably accessible
to the plaintiff, when the defendant actively conceals a material fact from the plaintiff, or
when the defendant makes partial representations that are misleading because some other
material fact has not been disclosed. Cal. Bus. & Prof. Code § 17200.


2 Cases that cite this headnote


[19] Antitrust and Trade Regulation Representations, assertions, and descriptions in
general
A misrepresentation is material, for purposes of fraudulent business practice claim under
California's Unfair Competition Law (UCL), if a reasonable man would attach importance
to its existence or nonexistence in determining his choice of action. Cal. Bus. & Prof. Code
§ 17200.


[20] Antitrust and Trade Regulation In general;  unfairness
Under balancing test to determine whether a business practice is unfair within the meaning
of California's Unfair Competition Law (UCL), court must weigh the practice's impact on
its alleged victim, balanced against the reasons, justifications, and motives of the alleged
wrongdoer; court must weigh the utility of the defendant's conduct against the gravity of
the harm to the alleged victim. Cal. Bus. & Prof. Code § 17200.


[21] Antitrust and Trade Regulation Sale
Automobile purchaser's allegations were sufficient to state claims against automobile
manufacturer for deceptive business practices and false advertising under New York law,
in products liability action alleging that panoramic sunroofs installed in manufacturer's
vehicles automatically exploded; purchaser alleged that manufacturer withheld material
information regarding panoramic sunroof defect, that, in researching automobiles, she
did not encounter any information that panoramic sunroof could have been dangerous,
or observe any warnings about potential for manufacturer's sunroofs to spontaneously
explode, and that she would not have purchased manufacturer's automobile but for
manufacturer's false advertising. N.Y. General Business Law §§ 349, 350.
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[22] Antitrust and Trade Regulation Nature and Elements
In order to state a claim under New York statute prohibiting deceptive business practices,
a plaintiff must allege (1) consumer-oriented conduct that is (2) materially misleading and
that (3) plaintiff suffered injury as a result of the allegedly deceptive act or practice. N.Y.
General Business Law § 349.


2 Cases that cite this headnote


[23] Antitrust and Trade Regulation Particular cases
Antitrust and Trade Regulation Particular cases
Purchasers sufficiently demonstrated threat of irreparable harm, so as to support finding
that they were entitled to equitable relief in class action alleging that panoramic sunroofs
installed in automobile manufacturer's vehicles automatically exploded, where purchasers
alleged that the repairs or replacements of their panoramic sunroofs did not address the
alleged defect, and carried the same risk of shattering, and that they remained in fear of
driving their vehicles because of the risk of repeat shattering.


Attorneys and Law Firms


*1171  Crystal Gayle Foley, Simmons Hanly Conroy LLC, El Segundo, CA, Mitchell M. Breit,
Paul J. Hanly, Jr., Simmons Hanly Conroy LLC, New York, NY, Adam A. Edwards, Pro Hac Vice,
Gregory F. Coleman, Lisa A. White, Pro Hac Vice, Mark E. Silvey, Pro Hac Vice, Greg Coleman
Law PC, Knoxville, TN, for Plaintiffs.


Amir M. Nassihi, Andrew L. Chang, Shook Hardy & Bacon L.L.P., San Francisco, CA, Mr.
William Roth Sampson, Pro Hac Vice, Shook, Hardy and Bacon LLP, Kansas City, MO, for
Defendant.


ORDER GRANTING IN PART AND DENYING IN PART MOTION TO DISMISS


William H. Orrick, United States District Judge
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INTRODUCTION


Plaintiffs allege that the panoramic sunroofs installed in the Nissan vehicles they purchased
spontaneously explode and that Nissan refuses to repair, replace, or otherwise compensate
plaintiffs with respect to these explosions. They assert a host of claims on behalf of themselves
and a California, New York, and nationwide class against defendant Nissan North America,
Inc. (Nissan), which now moves to dismiss all claims. 1  Although plaintiffs do not have *1172
standing to bring a nationwide class and do not plausibly allege an implied warranty claim under
California state law, on all other issues I deny Nissan's motion.


1 Nissan Motor Co., Ltd. has been dismissed pursuant to stipulation. See Dkt. No. 39.


BACKGROUND


Nissan manufactures, markets, and distributes automobiles in the United States. First Amended
Complaint (“FAC”) ¶ 21 [Dkt No. 32]. Since at least 2008, Nissan has offered vehicles with an
optional upgrade of a factory-installed panoramic sunroof. Id. ¶ 23. The vehicles with factory-
installed panoramic sunroofs at issue in this litigation are Rogue, Maxima, Sentra, Pathfinder, and
Altima models from 2008 to the present; Murano models from 2009 to the present; and Juke models
from 2011 to the present (collectively, the “Class Vehicles”). Id. ¶ 22. The panoramic sunroofs are
considered luxury and expensive upgrade options that can cost upwards of one thousand dollars
to purchase or repair. Id. ¶ 61. Plaintiffs allege that various design and manufacturing decisions
have weakened the integrity of the panoramic sunroofs, increasing the probability for the glass to
be compromised and result in catastrophic failure, often “explosively.” Id. ¶¶ 32–33. These design
and manufacturing decisions include using tempered glass, thinner glass, ceramic enamels, and
increased application of pressure during installation. Id. ¶¶ 31–40. Explosions of the panoramic
sunroofs pose various dangers, including cuts from shards of glass, damage to the interior of the
vehicles, and distraction or startling while driving that could result in car accidents. Id. ¶ 63.


At least 105 Nissan vehicle owners have reported to the National Highway Traffic Safety
Administration that their Nissan panoramic sunroofs have shattered. FAC ¶¶ 41–42. These
complaints have been lodged since as early as 2008. Id. ¶48. Plaintiffs allege that Nissan knows
about the complaints of shattering panoramic sunroofs since at least 2013. Id. ¶¶ 44, 49–52.
Nissan conceals and fails to warn consumers about such complaints and the risks associated with
panoramic sunroofs. Id. ¶¶ 69–72.


Plaintiff Sherida Johnson purchased a certified pre-owned 2016 Nissan Maxima with a panoramic
sunroof from CarMax Auto Superstores California, LLC in August 2016. FAC ¶ 85. While she was
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commuting to work in that vehicle, the panoramic sunroof shattered. Id. ¶¶ 90–91. Ms. Johnson
was not physically injured. The vehicle was within the limits of the three-year or 36,000–mile
warranty. Id. ¶¶ 87, 92. However, an employee from a Nissan dealership informed Ms. Johnson
that the panoramic sunroof shattering was not covered under the warranty, and Ms. Johnson
paid some $185 (after reimbursements from her insurance company) to repair it. Id. ¶¶ 98–103.
Similarly, plaintiff Subrina Seenarain purchased a certified pre-owned 2014 Nissan Maxima with
a panoramic sunroof from Nissan of Garden City in Hempstead, Nassau County, New York. Id.
¶ 122. Her panoramic sunroof shattered while she was driving, and she too was told by a Nissan
representative that the damage was not covered by her warranty. Id. ¶¶ 127–31. Ms. Seenarain
paid over $1,000 to repair the damage. Id. ¶ 133.


Plaintiffs now bring several claims individually and on behalf of California, New York, and
nationwide classes, representing purchasers and lessees of Class Vehicles. 2  These claims are for
violation of the Magnuson–Moss Warranty Act (“MMWA”), individually *1173  and on behalf
of the nationwide class; unjust enrichment, individually and on behalf of the nationwide class;
violation of California's Unfair Competition Law (“UCL”), for Ms. Johnson individually and on
behalf of the California class; violation of California's Consumer Legal Remedies Act (“CLRA”),
for Ms. Johnson individually and on behalf of the California class; violation of the Song–Beverly
Consumer Warranty Act, for Ms. Johnson individually and on behalf of the California class;
deceptive acts and practices under New York General Business Law Section 349, for Ms. Seenarain
individually and on behalf of the New York class; breach of express warranty, for Ms. Seenarain
individually and on behalf of the New York class; breach of implied warranty of merchantability,
for Ms. Seenarain individually and on behalf of the New York class; and false advertising under
the New York General Business Law Section 350, for Ms. Seenarain individually and on behalf
of the New York class. 3  Nissan moves to dismiss all of plaintiffs' claims on several grounds.


2 Plaintiffs have indicated that plaintiff Harry Gunsenhouser, the named plaintiff representing
New Jersey, has decided not to pursue his class claims. Opp. at 2 n.1. Thus, I will not consider
Counts Six, Seven, and Eight.


3 At the hearing on this motion, plaintiffs' counsel noted the Hon. Ricardo S. Martinez's
decision in Lohr v. Nissan North America, Inc., No. 2:16–cv–01023, Dkt. No. 31, 2017 WL
1037555 (W.D. Wash. Mar. 17, 2017), involving a putative class in the State of Washington
concerning the exploding panoramic sunroofs. Judge Martinez also denied, for the most part,
Nissan's motion to dismiss. While that decision is consistent with this one, the issues are
sufficiently different that they do not warrant an in depth discussion here.


LEGAL STANDARD
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I. Rule 12(b)(1)
[1]  [2] Under Federal Rule of Procedure 12(b)(1), a district court must dismiss a complaint if it
lacks subject matter jurisdiction to hear the claims alleged in the complaint. Fed. R. Civ. P. 12(b)(1).
“Standing is a threshold matter central to our subject matter jurisdiction.” Bates v. United Parcel
Serv., Inc., 511 F.3d 974, 985 (9th Cir. 2007). Standing addresses the constitutional requirement
that a plaintiff allege a case or controversy, which at an “irreducible minimum,” requires three
elements: “(1) an injury that is (2) fairly traceable to the defendant's allegedly unlawful conduct
and that is (3) likely to be redressed by the requested relief.” Lujan v. Defenders of Wildlife, 504
U.S. 555, 590, 112 S.Ct. 2130, 119 L.Ed.2d 351 (1992).


II. Rule 12(b)(6)
Under Federal Rule of Procedure 12(b)(6), a district court must dismiss a complaint if it fails to
state a claim upon which relief can be granted. To survive a Rule 12(b)(6) motion to dismiss, the
plaintiff must allege “enough facts to state a claim to relief that is plausible on its face.” Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007). A claim is facially
plausible when the plaintiff pleads facts that “allow[ ] the court to draw the reasonable inference
that the defendant is liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S. 662, 678, 129
S.Ct. 1937, 173 L.Ed.2d 868 (2009) (citation omitted). While courts do not require “heightened
fact pleading of specifics,” a plaintiff must allege facts sufficient to “raise a right to relief above the
speculative level.” Twombly, 550 U.S. at 555, 570, 127 S.Ct. 1955. In deciding whether the plaintiff
has stated a claim upon which relief can be granted, the court accepts the plaintiff's allegations as
true and draws all reasonable inferences in favor of the plaintiff. See Usher v. City of Los Angeles,
828 F.2d 556, 561 (9th Cir. 1987). The court is not required to accept as true “allegations that
are merely conclusory, unwarranted deductions of fact, or *1174  unreasonable inferences.” In re
Gilead Scis. Sec. Litig., 536 F.3d 1049, 1055 (9th Cir. 2008).


[3] Claims sounding in fraud or mistake are subject to the heightened pleading standard of
Federal Rule of Civil Procedure 9(b), which requires that such claims “state with particularity the
circumstances constituting fraud or mistake.” Fed. R. Civ. P. 9(b). This includes CLRA and UCL
claims that are grounded in fraud, as well as those aspects of the claims that may be grounded
in unfairness or unlawfulness. See Kearns v. Ford Motor Co., 567 F.3d 1120, 1125–27 (9th Cir.
2009) (holding that, in a case arising under the UCL alleging both fraud and unfairness, “if the
claim is said to be ‘grounded in fraud’ ... the pleading of that claim as a whole must satisfy the
particularity requirement of Rule 9(b)”). To satisfy this standard, a plaintiff must identify the “who,
what, when, where, and how” of the misconduct charged, as well as an explanation as to why
the statement or omission complained of was false or misleading. Vess v. Ciba–Geigy Corp. USA,
317 F.3d 1097, 1106 (9th Cir. 2003). The allegations “must be specific enough to give defendants
notice of the particular misconduct which is alleged to constitute the fraud charged so that they
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can defend against the charge and not just deny that they have done anything wrong.” Swartz v.
KPMG LLP, 476 F.3d 756, 764 (9th Cir. 2007).


[4] If the court dismisses a complaint, it “should grant leave to amend even if no request to amend
the pleading was made, unless it determines that the pleading could not possibly be cured by the
allegation of other facts.” Lopez v. Smith, 203 F.3d 1122, 1127 (9th Cir. 2000). In making this
determination, the court should consider factors such as “the presence or absence of undue delay,
bad faith, dilatory motive, repeated failure to cure deficiencies by previous amendments, undue
prejudice to the opposing party and futility of the proposed amendment.” See Moore v. Kayport
Package Express, 885 F.2d 531, 538 (9th Cir. 1989).


DISCUSSION


I. Whether Named Plaintiffs Have Standing To Maintain a Nationwide Class Action
[5] The first question I must address is two-fold: whether it is appropriate to evaluate the named
plaintiffs' standing on behalf of the putative nationwide class at the pleadings (rather than at the
class certification) stage, and if so, whether the named plaintiffs have standing to bring state
law claims on behalf of a class that includes citizens of unrepresented states. 4  While the parties
do not dispute that the named plaintiffs have standing to bring their individual claims, Nissan
contends that named plaintiffs may not bring their claims for violation of the MMWA or for unjust
enrichment on behalf of a nationwide class that includes citizens of unrepresented states. Plaintiffs
argue that having established named plaintiffs' standing, it is inappropriate to address class standing
at the pleadings stage. Instead, plaintiffs suggest that this inquiry should be reserved for the class
certification stage.


4 Defendants mistakenly raise this argument under Rule 12(b)(6). Standing is a question of
subject matter jurisdiction, and therefore properly raised under Rule 12(b)(1). See Bates v.
United Parcel Serv., Inc., 511 F.3d 974, 985 (9th Cir. 2007).


Although the Ninth Circuit has yet to address these specific issues, Nissan cites the decision in
Mazza v. American Honda Motor Co. in support of its argument. In Mazza, a putative class brought
suit *1175  against Honda for various violations of California state laws. 666 F.3d 581, 587 (9th
Cir. 2012). While Honda was headquartered in California and made the alleged misrepresentations
in California, the transaction that caused the alleged injury (i.e., the lease or purchase of a Honda
automobile) occurred in other states for the majority of class members. Id. at 590. The Ninth Circuit
reversed the district court's certification of a national class after concluding that, under California's
choice of law rules, “each class member's consumer protection claim should be governed by the
consumer protection laws of the jurisdiction in which the transaction took place.” Id. at 594.
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Following Mazza, I have agreed with my colleagues in this district that “[i]n analogous cases,
Mazza is not only relevant but controlling, even at the pleading stage.” Cover v. Windsor Surry Co.,
No. 14-cv-05262-WHO, 2016 WL 520991, at *5 (N.D. Cal. Feb. 10, 2016). Accordingly, in Cover,
I conducted the choice of law analysis at the pleadings stage rather than the class certification
stage, and concluded that named plaintiff in that case could not assert state law claims under state
laws he did not represent. Id. at *5–8.


There is no hard and fast rule to apply. The Hon. Edward S. Chen has noted that “[m]any courts
—including a number of courts in this District—have refused to defer consideration of these
issues, treating [standing] as a threshold matter that should be addressed at the pleading stage.”
In re Carrier IQ, Inc., 78 F.Supp.3d 1051, 1069 (N.D. Cal. 2015) (citing cases). He also said that
the Supreme Court has expressly recognized, in certain contexts, that courts may address class
certification prior to resolving standing questions. In re Carrier IQ, Inc., 78 F.Supp.3d at 1071
(citing Ortiz v. Fibreboard Corp., 527 U.S. 815, 119 S.Ct. 2295, 144 L.Ed.2d 715 (1999); Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997)). He concluded,
correctly in my judgment, that district courts “ha[ve] the discretion to defer questions of standing
until after class certification,” but may nonetheless “opt[ ], as a matter of case management,” to
address standing in advance of class certification. In re Carrier IQ, Inc., 78 F.Supp.3d at 1074.


I join the several other judges in this circuit who have addressed the question and opt here to require
that plaintiffs present named class representatives who possess individual standing to assert each
state law's claims against Nissan. See In re Carrier IQ, Inc., 78 F.Supp.3d at 1075 (finding that
named plaintiffs did not have standing to assert claims from states in which they did not reside
or make a relevant purchase); Mollicone v. Universal Handicraft, Inc., No. 2:16-cv-07322, 2017
WL 440257, at *9–10 (C.D. Cal. Jan. 30, 2017) (dismissing claims based on laws of states other
than those represented by named plaintiffs); Morales v. Unilever U.S., Inc., No. 2:13-2213, 2014
WL 1389613, at *6 (E.D. Cal. Apr. 9, 2014) (same). In this case, plaintiffs have two named class
representatives in two states purporting to represent a nationwide class, creating the significant
burden of nationwide discovery. See In re Carrier IQ, Inc., 78 F.Supp.3d at 1074 (“The Court
has reservations of subjecting the [defendant] to the expense and burden of nationwide discovery
without Plaintiffs first securing actual plaintiffs who clearly have standing and are willing and
able to assert claims under these state laws.”); see also In re Wellbutrin XL Antitrust Litig., 260
F.R.D. 143, 155 (E.D. Pa. 2009) (adjudicating class-oriented standing questions at the pleading
stage, explaining that it declined to “indulge in the prolonged and expensive implications of the
plaintiffs' position only *1176  to be faced with the same problem months down the road”).


For these reasons, I agree with Nissan that named plaintiffs do not have standing to maintain a
nationwide class action. Given that plaintiffs have expressed a willingness to identify additional
named plaintiffs to adequately represent class members in other states (they allege that the NHTSA
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complaints include consumers in 34 separate states), I grant them leave to do so and to amend the
pleadings accordingly.


II. Whether Plaintiffs Sufficiently Allege a Claim for Express Warranty
The next issue is whether plaintiffs have sufficiently pled a claim for express warranty generally,
as well as with respect to named plaintiff Subrina Seenarain. Nissan argues that plaintiffs' express
warranty claims must be dismissed because its express warranty does not cover design defects.
Plaintiffs claim that it does, but also contend that they allege both manufacturing and design
defects. Nissan also contends that Ms. Seenarain's claim must be dismissed for the independent
reason that she has not sufficiently alleged that her vehicle is covered by Nissan's warranty. I will
first address the scope of the express warranty, then address the sufficiency of plaintiffs' allegations.


A. Whether Nissan's Express Warranty Covers Design Defects
[6]  [7] Nissan contends that its express warranty, which covers “any repairs needed to correct
defects in materials or workmanship,” does not cover design defects, necessitating dismissal of
plaintiffs' claim. See Nissan's Request for Judicial Notice Ex. 1 (“Nissan Warranty”), at 6 [Dkt.
No. 36–1]. 5  Plaintiffs contend that it does, citing cases that have found otherwise.


5 Nissan requests judicial notice of the 2014 Nissan Warranty Information Booklet and
plaintiffs do not oppose this request or dispute the document's authenticity. Because
plaintiffs' allegations explicitly refer to and rely on Nissan's express warranty and its terms,
see, e.g., FAC ¶ 74, I GRANT Nissan's request for judicial notice. See Lee v. City of Los
Angeles, 250 F.3d 668, 688 (9th Cir. 2001), overruled on other grounds by Galbraith v.
Cty. of Santa Clara, 307 F.3d 1119 (9th Cir. 2002); Quinto v. JP Morgan Chase Bank, No.
CV-10-5845-JF, 2011 WL 809314, at *2 (N.D. Cal. Mar. 2, 2011).


Plaintiffs are mistaken on the law. Plaintiffs' own case citations recognize that “[a]n express
warranty covering ‘materials and workmanship’ does not include design defects.” Horvath v. LG
Elecs. Mobilecomm U.S.A., Inc., No. 3:11-CV-01576, 2012 WL 2861160, at *5 (S.D. Cal. Feb.
13, 2012). Indeed, courts in this district and circuit have repeatedly held that warranties covering
“materials or workmanship” do not cover design defects. See, e.g., In re Toyota Motor Corp.
Unintended Acceleration Mktg., Sales Practices, and Prods. Liab. Litig., 754 F.Supp.2d 1145,
1180–81 (C.D. Cal. 2010); Davidson v. Apple, Inc., No. 16-CV-04942-LHK, 2017 WL 976048,
at *11–12 (N.D. Cal. Mar. 14, 2017); Gertz v. Toyota Motor Corp., No. CV 10-1089, 2011 WL
3681647 (C.D. Cal. Aug. 22, 2011), aff'd sub nom Troup v. Toyota Motor Corp., 545 Fed.Appx.
668 (9th Cir. 2013).


Plaintiffs' remaining citations do not establish otherwise. In re Saturn L–Series Timing Chain
Prods. Liab. Litig., MDL No. 1920, 2008 WL 4866604 (D. Neb. Nov. 7, 2008), arose under Indiana
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law, not California, and the Eighth Circuit's more recent interpretation of Indiana products liability
law casts doubt on its validity. See Bruce Martin Constr., Inc. v. CTB, Inc., 735 F.3d 750, 753–54
(8th Cir. 2013). Tzung v. State Farm Fire and Casualty Co., 873 F.2d 1338 (9th Cir. 1989), arose in
*1177  the context of a homeowner's insurance policy using the phrase “faulty workmanship,” not
in the context of products liability. Instead, as discussed, courts in this circuit have consistently held
that the phrase “materials and workmanship” does not cover design defects in the products liability
context. And in Daniel v. Ford Motor Co., the Ninth Circuit recognized the many district courts
that have held that the “ ‘materials and workmanship’ language” generally “excludes guarantees
against design defects.” 806 F.3d 1217, 1224 (9th Cir. 2015). Because Ford's warranty went on
to explicitly reference “defects that are introduced during the ‘design’ process,” the Ninth Circuit
concluded that the warranty was ambiguous and could reasonably be interpreted to cover both
manufacturing and design defects. Id. at 1224–25. Nissan's warranty contains no such ambiguity; it
does not reference design defects. Because its plain language is clear and unambiguous, I conclude
that its warranty does not cover design defects.


B. Whether Plaintiff Sufficiently Alleges A Manufacturing Defect
[8] Plaintiffs' claim may nonetheless survive if they plead a separate defect in manufacturing.
Under California law, “[a] defect in the manufacture of a product exists if the product differs from
the manufacturer's intended result or if the product differs from apparently identical products from
the same manufacturer.” Cal. Jury Instr. (BAJI) No. 9.00.3. “For example, when a product comes
off the assembly line in a substandard condition it has incurred a manufacturing defect.” Barker v.
Lull Eng'g Co., 20 Cal.3d 413, 429, 143 Cal.Rptr. 225, 573 P.2d 443 (1978). The classic example
is “the one soda bottle in ten thousand that explodes without explanation.” Id. at 428, 143 Cal.Rptr.
225, 573 P.2d 443 (citing Escola v. Coca Cola Bottling Co., 24 Cal.2d 453, 150 P.2d 436 (1944)).
On the other hand, a product is defective in design “if it fails to perform as safely as an ordinary
consumer would expect when used in an intended or reasonably foreseeable manner,” or “if there
is a risk of danger inherent in the design which outweighs the benefits of that design.” BAJI No.
9.00.5. Unlike a manufacturing defect, a design defect “cannot be identified simply by comparing
the injury-producing product with the manufacturer's plans or with other units of the same product
line, since by definition the plans and all such units will reflect the same design.” Barker, 20 Cal.3d
at 429, 143 Cal.Rptr. 225, 573 P.2d 443.


Defendants argue that plaintiffs' allegations establish a design defect, because plaintiffs take issue
with the use of all panoramic sunroofs in Nissan vehicles, all of which include the use of thinner
glass and ceramic enamels. Plaintiffs contend that they sufficiently allege a manufacturing defect
because they suggest that it is through the tempering process that the glass may be compromised.
See, e.g., id. ¶ 32 (“If the compressive layer is compromised, however, the entire piece of glass
fails catastrophically, and often explosively.”); ¶ 33 (“Thinner glass, however, is very difficult to
temper properly ....”). Nissan does not dispute that the express warranty and its glass breakage
provision cover manufacturing defects.
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Plaintiffs' allegations do suggest that the defect is present in all relevant models. See, e.g., FAC ¶ 40
(“In the Nissan models at issue, the compromised tempered glass cannot withstand the pressures
and flexing that the sunroof frame and vehicle demand, even when the vehicle and sunroof are
brand new.”). However, for pleading purposes, I find that their allegations are also sufficient to
establish a manufacturing defect. While plaintiffs may not have alleged that the *1178  specific
vehicles differ from identical ones from Nissan, plaintiffs have plausibly alleged that these vehicles
differ from the product the manufacturer intended to sell; Nissan could not have intended for
the panoramic sunroofs to explode. The numerous examples of exploding sunroofs in the First
Amended Complaint suggest that these vehicles “c[ame] off the assembly line in a substandard
condition.” Barker, 20 Cal.3d at 429, 143 Cal.Rptr. 225, 573 P.2d 443. This could be due to a
defect in manufacturing rather than a design defect. See In re Toyota Motor Corp. Unintended
Acceleration Mktg., Sales Practices, and Prods. Liab. Litig., 754 F.Supp.2d at 1181 (“[T]o the
extent that Plaintiffs' breach of express warranty claim is based on allegations other than design
defects, they are not barred as beyond the scope of the warranty on ‘materials and workmanship.’
”). Discovery may show that this defect is one in design, and Nissan is welcome to revisit the issue
later in the proceedings. For now, plaintiffs' allegations are sufficient to establish their right to
discovery to investigate the potential causes. I DENY Nissan's motion to dismiss plaintiffs' express
warranty claim insofar as plaintiffs proceed on a manufacturing defect theory.


C. Whether Ms. Seenarain Has Sufficiently Pleaded That Her Vehicle Is Covered by
Nissan's Warranty


[9] Nissan moves to dismiss Ms. Seenarain's express warranty claim for the independent reason
that plaintiffs do not allege the original date of purchase nor the mileage of her vehicle, and thus
fail to show that it is within the terms of the three-year or 36,000–mile warranty. Plaintiffs argue
that their allegation that “[h]er vehicle was within the scope of the Nissan new vehicle warranty
at the time the sunroof shattered and at the time of repair,” FAC ¶ 135, is sufficient. Because the
original date of purchase and the vehicle's mileage are questions of fact, and not legal conclusions,
plaintiffs' allegation that her vehicle was within the scope of the warranty will be accepted as
true, and is sufficient at this stage of the proceedings. I DENY Nissan's motion to dismiss Ms.
Seenarain's express warranty claim.


III. Whether Plaintiffs Sufficiently Allege Breach of Implied Warranty Claims
Nissan next moves to dismiss Ms. Johnson and Ms. Seenarain's implied warranty claims under the
Song–Beverly Consumer Act in California and New York's Uniform Commercial Code Section
2–314, respectively. The law in each state is different; Ms. Johnson's claim cannot proceed, but
Ms. Seenarain's can.
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A. Ms. Johnson's Implied Warranty Claim
[10] The Song–Beverly Consumer Act provides that “every sale of consumer goods that are sold
at retail in this state shall be accompanied by the manufacturer's and the retail seller's implied
warranty that the goods are merchantable.” Cal. Civ. Code § 1792. “Consumer goods” are defined
by the act to govern “new” products. Cal. Civ. Code § 1791(a). Section 1795.5, however, extends
the Act to used goods, and provides that “[i]t shall be the obligation of the distributor or retail
seller making express warranties with respect to used consumer goods (and not the original
manufacturer, distributor, or retail seller making express warranties with respect to such goods
when new) to maintain sufficient service and repair facilities within this state to carry out the
terms of such express warranties.” Cal. Civ. Code § 1795.5(a). It further states that “[t]he duration
of the implied warranty of merchantability and where present the implied *1179  warranty of
fitness with respect to used consumer goods sold in this state, where the sale is accompanied by an
express warranty, shall be coextensive in duration with an express warranty which accompanies
the consumer goods ....” Cal. Civ. Code § 1795.5(c).


Ms. Johnson purchased her car through CarMax, a third-party reseller. “The Act treats new
motor vehicles somewhat differently from used motor vehicles.” Dagher v. Ford Motor Co., 238
Cal.App.4th 905, 921, 190 Cal.Rptr.3d 261 (2015). Indeed, the only section of the act that applies
to used goods is Section 1795.5, which is titled “Used goods; obligation of distributor or retail
seller; maintenance of service and repair facilities; duration of warranties.” Cal. Civ. Code § 1795.5
(emphasis added). The plain language of the section clearly only creates obligations on behalf of
“the distributor or retail seller making express warranties with respect to used consumer goods
(and not the original manufacturer ...).” Cal. Civ. Code § 1795.5(a) (emphasis added).


In Dagher, plaintiff purchased a used car from a private party and subsequently brought suit
against Ford Motor Co. under the Act, alleging that Ford had breached its express warranty.
238 Cal.App.4th at 910–11, 190 Cal.Rptr.3d 261. The court found that “even though its written
warranty had not yet expired,” plaintiff had no recourse under the Act against Ford because the
Act “restrict[s] the types of sellers and goods, as well as buyers, that qualify for its protection.”
Id. at 926, 190 Cal.Rptr.3d 261. Ms. Johnson similarly purchased a used car from a third-party,
CarMax. While CarMax may have extended express and implied warranties to her, the Act only
creates obligations on behalf of CarMax, not on behalf of Nissan.


Plaintiffs cite cases that are inapposite. In Mui Ho v. Toyota Motor Corp., 931 F.Supp.2d 987 (N.D.
Cal. 2013), the court did not recognize a claim against the manufacturer for used goods because
it did not reach the question. Instead, it dismissed plaintiff's claim because she did not allege that
the purchase fell within Song–Beverly's time limits, or that she had purchased her vehicle from a
“distributor or retail seller” as required by the Act. Id. at 993. Similarly, Malone v. CarMax Auto
Superstores California, LLC, No. CV14-08978, 2015 WL 3889157 (C.D. Cal. June 23, 2015) did
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not reach the question of whether purchasers may bring suit against the manufacturer for used
goods because the defendant in that case was CarMax, a retail seller. Id. at *1–2.


Because the Song–Beverly Act does not create any obligation on behalf of Nissan, the original
car manufacturer, with respect to used goods, I GRANT Nissan's motion to dismiss Ms. Johnson's
implied warranty claim (Count Five) under the Beverly–Song Act. While leave to amend Ms.
Johnson's implied warranty claim would be futile, should plaintiffs identify a different class
representative who is able to establish a claim under the Song–Beverly Act, plaintiffs are granted
leave to amend their pleadings accordingly.


B. Ms. Seenarain's Implied Warranty Claim
[11] New York's Uniform Commercial Code Section 2–314 creates an implied warranty of
merchantability “in a contract for [the] sale [of goods] if the seller is a merchant with respect to
goods of that kind.” N.Y. U.C.C. § 2–314(1). As in California, unless plaintiff alleges personal
injuries, parties need to be in privity for a claim of implied warranty of merchantability to arise.
See Arthur Glick Leasing, Inc. v. William J. Petzold, Inc., 51 A.D.3d 1114, 858 N.Y.S.2d 405,
408 (2008) (“[N]o privity of contract” between parties “render[s] *1180  any claim of breach of
implied warranties ineffective as a matter of law.”) (internal citation omitted); see also Wade v.
Tiffin Motorhomes, Inc., 686 F.Supp.2d 174, 191 (N.D.N.Y. 2009) (“[T]he general rule is that,
absent privity of contract, a purchaser cannot recover mere economic loss against a manufacturer
under a theory of breach of implied warranty.”) (internal quotation marks omitted).


[12] However, Ms. Seenarian may overcome a lack of privity by alleging that she is an intended
third-party beneficiary of the contracts between Nissan and its dealers. Under New York law, a
party asserting rights as a third-party beneficiary must establish “(1) the existence of a valid and
binding contract between other parties, (2) that the contract was intended for his benefit and (3)
that the benefit to him is sufficiently immediate, rather than incidental, to indicate the assumption
by the contracting parties of a duty to compensate him if the benefit is lost.” State of Cal. Pub.
Employees' Ret. Syst. v. Shearman & Sterling, 95 N.Y.2d 427, 718 N.Y.S.2d 256, 741 N.E.2d 101,
104 (2000). Federal courts applying New York law have recognized that purchasers of products
from dealers or distributors may bring claims for breach of implied warranty against manufacturers
as third-party beneficiaries. See, e.g., Praxair, Inc. v. Gen. Insulation Co., 611 F.Supp.2d 318, 330–
31 (W.D.N.Y. 2009).


Nissan contends that Ms. Seenarain was not in privity with Nissan (only with the Nissan dealership
from which she purchased her vehicle), nor is she an intended third-party beneficiary of contracts
between Nissan and its dealers. Ms. Seenarain claims that she was in actual or constructive privity
with Nissan by virtue of Nissan's express warranty, or through Nissan's post-purchase actions. Ms.
Seenarain also argues that she is an intended third-party beneficiary of contracts between Nissan
and its dealers and that certain courts applying New York law have similarly found.
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I agree with Nissan that it is not in contractual privity with Ms. Seenarain. Plaintiffs cite no case
law establishing that the extension of an express warranty to purchasers of a vehicle creates privity
directly between an auto manufacturer and the purchaser. Nor does Ms. Seenarain establish that
her post-purchase actions give rise to privity. Plaintiffs cite a single case from a Small Claims
Court in New York for that proposition. See Falker v. Chrysler Corp., 119 Misc.2d 375, 360, 463
N.Y.S.2d 357 (Civ. Ct. N.Y. Cty. 1983) (“[T]he post purchase actions by defendant[ ] gave rise
to a contractual privity relationship with plaintiff, which overcame any original purchase gap in
privity.”) (internal quotation marks omitted). But like the court in Kolle v. Mainship Corp., I find
Falker unpersuasive, as well as “inconsistent with the weight of the law in New York.” Kolle
v. Mainship Corp., No. 04CV711, 2006 WL 1085067, at *5–6 (E.D.N.Y. Apr. 20, 2006) (“As
Falker is not binding on this Court and also is devoid of any authority in support of its conclusion
that privity was created by the post-purchase issuance of warranty materials, this Court declines
to follow its holding.”). Because Ms. Seenarain purchased her vehicle from a dealer, she cannot
establish that she is in privity with Nissan.


Ms. Seenarain's implied warranty claim nonetheless survives because she plausibly alleges that she
is an intended third-party beneficiary of the contracts between Nissan and its dealers. She pleads
that “Nissan's authorized dealers, franchisees, representatives, and agents were not intended to be
the ultimate consumers of the Class Vehicles and have no rights under the warranty agreements
provided with the *1181  Class Vehicles. The warranty agreements were designed for and intended
to benefit only the ultimate purchasers and lessees of the Class Vehicles, i.e., Plaintiffs and the
New York Class Members.” FAC ¶ 282(a). She further pleads, “Plaintiff and the New York
Class Members are intended third-party beneficiaries of contracts between Nissan and its dealers,
franchisees, representatives, and agents.” FAC ¶ 282(b). These allegations, which concern the
existence of a contract as well as a sufficiently immediate benefit intended for Ms. Seenarain, are
sufficient to establish that Ms. Seenarain is an intended third-party beneficiary under Praxair. See
Praxair, 611 F.Supp.2d at 330–31 (finding that allegations that the manufacturer and seller had
“entered into a contract consisting of a distribution agreement to which [plaintiff] was a third-party
beneficiary” was sufficient to state a claim for breach of implied warranty).


Nissan cited Marshall v. Hyundai Motor America, 51 F.Supp.3d 451 (S.D.N.Y. 2014) and Catalano
v. BMW of N. Am., LLC, 167 F.Supp.3d 540 (S.D.N.Y. 2016) to argue that Ms. Seenarain is not
a third party beneficiary under these circumstances, but those cases are not inconsistent with
my determination here. In Marshall, the plaintiffs' allegations made no reference to any relevant
contract, nor to any facts “from which the Court could infer that the contracts were intended to
benefit Plaintiff.” 51 F.Supp.3d 451, 469 (S.D.N.Y. 2014). In contrast, Ms. Seenarain references
specific “warranty agreements” that “were designed for and intended to benefit only the ultimate
purchasers and lessees of the Class Vehicles.” FAC ¶ 282(a).
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In Catalano, plaintiff asserted “that he and the other class members were ‘intended third-party
beneficiaries of the contracts for sale of the Class Vehicles from Defendants to the dealerships
who ultimately sold the Class Vehicles to Plaintiff and Class members' and that defendants knew
that consumers were the ‘end-users of the Class Vehicles.” Catalano v. BMW of N. Am., LLC, 167
F.Supp.3d 540, 557 (S.D.N.Y. 2016). But the plaintiff “present[ed] no allegations, other than naked
assertions,” giving rise to such a conclusion. Id. In contrast, Ms. Seenarain alleges not only that
Nissan's dealers “were not intended to be the ultimate consumers of the Class Vehicles,” but also
that they “have no rights under the warranty agreements provided with the Class Vehicles.” FAC ¶
282(a). She further alleges that the agreements were instead “designed for and intended to benefit
only the ultimate purchasers and lessees of the Class Vehicles.” Id. As opposed to the allegations
in Catalano, Ms. Seenarain's allegations focus on the content of the warranty agreements, and not
their legal effect. While she does not cite specific provisions from the alleged contracts between
Nissan and its dealers, it would be inappropriate to impose such a duty at the pleadings stage, prior
to the benefit of discovery.


Although Ms. Seenarain's allegations are similar to those in Dixon v. Ford Motor Co., No. 14-
CV-6135, 2015 WL 6437612, at *6 (E.D.N.Y. Sept. 30, 2015), which supports Nissan's argument, I
disagree with that court's conclusion that such allegations are insufficient to state a claim. In Dixon,
plaintiff alleged “that plaintiff was the intended beneficiary of ‘Ford's written warranties and its
contractual relationships with Ford dealerships’ and that ‘Ford's express warranties were designed
for and intended to benefit the consumers only.’ ” 2015 WL 6437612, at *7. Because plaintiff
“d[id] not cite any contractual provisions in the alleged contracts” indicating that plaintiff was a
third-party beneficiary, the court held that plaintiff's allegations were insufficient under Praxair. Id.
Praixar, *1182  however, did not create any such obligation to cite specific contractual provisions,
nor should plaintiffs have to do so at the pleadings stage, prior to discovery. Ms. Seenarain's
allegations that the warranty agreements provide no rights to Nissan's dealers, but instead are
designed and intended to benefit purchasers of Nissan vehicles, is facially plausible and sufficient
to state a claim under Iqbal.


For these reasons, I DENY Nissan's motion to dismiss Ms. Seenarain's claim for breach of implied
warranty.


IV. Whether Plaintiffs Sufficiently Allege Consumer Fraud Claims
Nissan also takes issue with plaintiffs' consumer fraud claims, which arise under California's
Unfair Competition Law (“UCL”), Cal. Bus. & Prof. Code § 17200 et seq., California's Consumers
Legal Remedies Act (“CLRA”), Cal. Civ. Code § 1750 et seq., New York's General Business
Laws, Sections 349 (deceptive acts and practices) and 350 (false advertising). I will address the
sufficiency of the allegations of each claim.
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A. California's Unfair Competition Law
[13]  [14]  [15] California's UCL defines “unfair” competition” as “any unlawful, unfair or
fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising ....”
Cal. Bus. & Prof. Code § 17200. The UCL thus creates “three varieties of unfair competition:
practices which are unlawful, unfair or fraudulent.” In re Tobacco II Cases, 46 Cal.4th 298, 311,
93 Cal.Rptr.3d 559, 207 P.3d 20 (2009). An “unlawful” business practice is “anything that can
properly be called a business practice and that at the same time is forbidden by law.” Morgan v.
AT & T Wireless Servs., Inc., 177 Cal.App.4th 1235, 1254, 99 Cal.Rptr.3d 768 (2009).


[16]  [17]  [18]  [19] To state a claim for a fraudulent business practice, which includes “claims
of deceptive advertisements and misrepresentations,” “it is necessary only to show that members
of the public are likely to be deceived.” Id. at 312, 93 Cal.Rptr.3d 559, 207 P.3d 20 (internal
quotation marks and citations omitted). In alleging a failure to disclose material facts, however,
plaintiff must show that the defendant had a duty to disclose those facts. Berryman v. Merit Prop.
Mgmt., Inc., 152 Cal.App.4th 1544, 1556–57, 62 Cal.Rptr.3d 177 (2007). A duty to disclose arises
only in certain circumstances, including when a defendant “ha[s] exclusive knowledge of material
facts not known or reasonably accessible to the plaintiff,” “when the defendant actively conceals
a material fact from the plaintiff,” or “when the defendant makes partial representations that are
misleading because some other material fact has not been disclosed.” Collins v. eMachines, Inc.,
202 Cal.App.4th 249, 255, 134 Cal.Rptr.3d 588 (2011). A misrepresentation is material “if a
reasonable man would attach importance to its existence or nonexistence in determining his choice
of action ....” Kwikset Corp. v. Super. Ct., 51 Cal.4th 310, 332, 120 Cal.Rptr.3d 741, 246 P.3d 877
(2011).


[20] While California courts are split on the proper definition of “unfair” in the consumer action
context, the Ninth Circuit has applied both the California Supreme Court's Cel–Tech test, requiring
that unfairness be tied to a “legislatively declared” policy, as well as the balancing test under South
Bay. See Lozano v. AT & T Wireless Servs., Inc., 504 F.3d 718, 736 (9th Cir. 2007). Under South
Bay's balancing test, a court must weigh the practice's “impact on its alleged victim, balanced
against the reasons, justifications and motives of the alleged wrongdoer. In brief, the court must
weigh the utility of the *1183  defendant's conduct against the gravity of the harm to the alleged
victim.” South Bay Chevrolet v. Gen. Motors Acceptance Corp., 72 Cal.App.4th 861, 886, 85
Cal.Rptr.2d 301 (1999).


Ms. Johnson alleges that Nissan violated all three prongs of the UCL. Because this includes the
fraud prong, all of these allegations are subject to Rule 9(b)'s heightened pleading requirement. See
Kearns v. Ford Motor Co., 567 F.3d 1120, 1125–27 (9th Cir. 2009) (holding that, in a case arising
under the UCL alleging both fraud and unfairness, “if the claim is said to be ‘grounded in fraud’ ...
the pleading of that claim as a whole must satisfy the particularity requirement of Rule 9(b)”).



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848904&pubNum=0004040&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4040_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_311 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848904&pubNum=0004040&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4040_311&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_311 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019865049&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4041_1254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1254 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019865049&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4041_1254&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1254 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848904&pubNum=0004645&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012380839&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4041_1556&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1556 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012380839&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4041_1556&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1556 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026584343&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4041_255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_255 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026584343&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4041_255&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_255 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004040&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4040_332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_332 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004040&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4040_332&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_332 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999133393&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999133393&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013223324&pubNum=0000506&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_506_736&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_736 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999133393&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4041_886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_886 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999133393&pubNum=0004041&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_4041_886&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_886 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR9&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018991924&pubNum=0000506&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=RP&fi=co_pp_sp_506_1125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1125 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR9&originatingDoc=I1f2510e0b11211e7a814f1ab34e02c4f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Johnson v. Nissan North America, Inc., 272 F.Supp.3d 1168 (2017)


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 21


With respect to the unlawfulness prong of the UCL, Ms. Johnson alleges that the predicate for
her claim is Nissan's violation of the CLRA. See Klein v. Chevron U.S.A., Inc., 202 Cal.App.4th
1342, 1383, 137 Cal.Rptr.3d 293 (2012) (“[A] violation of the CLRA ... may form the predicate
‘unlawful act’ for the purposes of a UCL claim.”). The CLRA proscribes several “unfair methods
of competition and unfair or deceptive acts or practices by any person in a transaction,” including
“[r]epresenting that goods ... have ... characteristics ... that they do not have,” “[r]epresenting that
goods ... are of a particular standard, quality, or grade, ... if they are of another,” or “[a]dvertising
goods or services with intent not to sell them as advertised.” Cal. Civ. Code § 1770. These practices
“include the concealment or suppression of material facts.” Collins, 202 Cal.App.4th at 255, 134
Cal.Rptr.3d 588. As under the UCL's fraudulent business practices prong, the defendant must
have a duty to disclose the material facts at issue. See Smith v. Ford Motor Co., 749 F.Supp.2d
980, 987 (N.D. Cal. 2010); Klein, 202 Cal.App.4th at 1382, 137 Cal.Rptr.3d 293 (“The standard
for determining whether a representation is ‘fraudulent’ under the UCL applies equally to claims
arising under the CLRA.”).


Ms. Johnson alleges that Nissan violated the CLRA through various affirmative
misrepresentations, including that “Nissan represents that its vehicles with panoramic sunroofs
had characteristics, values, or benefits which they do not have,” and that “Nissan advertises its
goods with intent not to sell them as advertised.” FAC ¶ 187(a)–(e). Ms. Johnson further alleges
that Nissan “failed to disclose its knowledge of its panoramic sunroof defect and further failed to
disclose the attendant risks associated with that defect at the point of sale or otherwise.” FAC ¶ 188.


The First Amended Complaint does not identify any specific affirmative misrepresentation
or misleading advertisement on behalf of Nissan with sufficient particularity to survive Rule
9(b)'s heightened pleading requirements. Plaintiffs argue that they have sufficiently pleaded a
“nondisclosure case” predicated on “omissions or failure to act.” Opp. at 20. Nissan contends that
Ms. Johnson cannot establish a concealment or omission claim against Nissan because she cannot
allege a transaction with Nissan when she purchased her vehicle from CarMax. Nissan also claims
that plaintiffs cannot establish any duty to disclose on behalf of Nissan.


Contrary to Nissan's assertion, the CLRA does not require a direct transaction between plaintiffs
and defendants. See Cal. Civ. Code § 1780(a) (“Any consumer who suffers any damage as a result
of the use or employment by any person of a method, act, or practice declared to be unlawful by
Section 1770 may bring an action against that person ....”); see also McAdams v. Monier, Inc., 182
Cal.App.4th 174, 186, 105 Cal.Rptr.3d 704 (2010) (“We also pause here to note that a cause of
action under the CLRA may be established *1184  independent of any contractual relationship
between the parties.”); Chamberlan v. Ford Motor Co., 369 F.Supp.2d 1138, 1144 (N.D. Cal. 2005)
(“Plaintiffs who purchased used cars have standing to bring CLRA claims, despite the fact that
they never entered into a transaction directly with Defendant.”). While Nissan claims that Asghari
v. Volkswagen Grp. of Am., Inc., 42 F.Supp.3d 1306 (C.D. Cal. 2013), establishes otherwise, Nissan
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is mistaken. The court in Ashgari merely held that where plaintiff failed to allege that defendant
had obtained any funds by virtue of an unfair business practice, plaintiff could not bring a claim
for restitution under the UCL. Id. at 1323–25.


Ms. Johnson's allegations that Nissan had a duty to disclose further information about the
panoramic sunroofs are plausible. The panoramic sunroofs' alleged “propensity to spontaneously
shatter, endangering the personal safety of drivers,” is undoubtedly a material fact, which is further
bolstered by the allegation that “[h]ad Nissan disclosed that information,” plaintiffs “would not
have purchased Class Vehicles or would have paid significantly less for them.” FAC ¶ 180. Nissan's
failure to disclose this propensity, in conjunction with its advertising of the panoramic sunroof
feature, are sufficient to allege that Nissan has either “actively conceal[ed] a material fact” or that
Nissan “ma[de] a partial representation[ ] that [was] misleading because some other material fact
ha[d] not been disclosed.” Collins, 202 Cal.App.4th at 255, 134 Cal.Rptr.3d 588.


Because Ms. Johnson's allegations are sufficient to state a claim under the CLRA based on the
deceptive act of fraudulent omissions or concealment, Ms. Johnson has likewise stated a claim
under the unlawfulness prong of the UCL. The same allegations establish that Ms. Johnson has
stated a claim under the fraudulent business practices prong of the UCL as well. See Kelin, 202
Cal.App.4th at 1382, 137 Cal.Rptr.3d 293 (“The standard for determining whether a representation
is ‘fraudulent’ under the UCL applies equally to claims arising under the CLRA.”). For these
reasons, I DENY Nissan's motion to dismiss Ms. Johnson's claim under the UCL.


B. California's Consumer Legal Remedies Act
Ms. Johnson brings a separate claim for violation of the CLRA in Count Four of the First Amended
Complaint. For the reasons stated above, Ms. Johnson's allegations are sufficient to state a claim
under the CLRA based on fraudulent omission or concealment and may proceed.


C. New York General Business Law Sections 349 (Deceptive Acts and Practices) and 350
(False Advertising)


[21]  [22] New York's General Business Law, Section 349, declares unlawful “[d]eceptive acts
or practices in the conduct of business, trade or commerce or in the furnishing of any service
in this state.” N.Y. Gen. Bus. L. § 349. Section 350 likewise deems “false advertising in the
conduct of any business, trade or commerce” unlawful. N.Y. Gen. Bus. L. § 350. In order to
state a claim under Section 349, a plaintiff must allege “(1) consumer-oriented conduct that is (2)
materially misleading and that (3) plaintiff suffered injury as a result of the allegedly deceptive
act or practice.” City of New York v. Smokes–Spirits.Com, Inc., 12 N.Y.3d 616, 883 N.Y.S.2d 772,
911 N.E.2d 834, 838 (2009). The requirements under Section 350 are substantially the same. See
Andre Strishak & Assocs., P.C. v. Hewlett Packard Co., 300 A.D. 2d 608, 609, 752 N.Y.S.2d 400
(N.Y. App. Div. 2002). An act is “consumer *1185  oriented” when “the acts or practices have
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a broader impact on consumers at large.” Oswego Laborers' Local 214 Pension Fund v. Marine
Midland Bank, N.A., 85 N.Y.2d 20, 623 N.Y.S.2d 529, 647 N.E.2d 741, 744 (1995).


Plaintiff need not establish defendant's intent to defraud or mislead in order to state a claim,
nor need plaintiff establish justifiable reliance. Id., 623 N.Y.S.2d 529, 647 N.E.2d at 745. New
York courts have adopted “an objective definition of deceptive acts and practices, whether
representations or omissions, limited to those likely to mislead a reasonable consumer acting
reasonably under the circumstances.” Id. (emphasis added); see also Solomon v. Bell Atl. Corp., 9
A.D.3d 49, 777 N.Y.S.2d 50, 55 (2004) (“[T]o prevail in a cause of action under GBL §§ 340 and
350, the plaintiff must prove that the defendant made misrepresentations or omissions that were
likely to mislead a reasonable consumer in plaintiff's circumstances, that the plaintiff was deceived
by those misrepresentations or omissions and that as a result the plaintiff suffered injury.”).


While Nissan contends that a claim under Section 349 is actionable “only” if the defendant
withheld information that it alone possesses, citing Oswego, Nissan misconstrues that case.
Oswego reasoned that while the law does not create an affirmative duty on behalf of businesses
“to ascertain consumers' individual needs and guarantee that each consumer has all relevant
information specific to its situation,” “[t]he scenario is quite different ... where the business
alone possesses material information that is relevant to the consumer and fails to provide this
information.” 623 N.Y.S.2d 529, 647 N.E.2d at 745. Plaintiffs have no burden to establish that
defendants “alone” possessed material information; instead, when plaintiffs do allege such facts,
Oswego suggests that the law imposes a higher burden on defendants.


Nissan next argues that Ms. Seenarain cannot establish causation, which is necessary to proceed
on a claim under either Section 349 or 350. See Oswego, 623 N.Y.S.2d 529, 647 N.E.2d at 745;
Andre Strishak, 300 A.D. 2d at 609, 752 N.Y.S.2d 400. Ms. Seenarain alleges that she “did a
significant amount of research before deciding upon her [Nissan vehicle],” including speaking
“at least with automobile sales representatives from Garden City Nissan who assured her that the
certified pre-owned Maxima met her requirements for safety, reliability, and economy.” FAC ¶
123. She also states that “[t]he panoramic sunroof feature was then the clincher for Ms. Seenarain
because it was a beautiful feature that purported to improve the driving experience for driver and
passengers,” and that she “spent more money on a car for the panoramic sunroof upgrade.” Id.
She further asserts that “[d]uring her research, Ms. Seenarain did not encounter any information
indicating that a panoramic sunroof could be dangerous. Nor did she observe any warnings about
the potential for this type of sunroof to spontaneously explode.” FAC ¶ 126. Finally, she adds that
she “would not have purchased [a Nissan vehicle] at all or else paid less for the [vehicle] but for
Nissan's false advertising.” FAC ¶305. These allegations sufficiently plead a material omission in
Nissan's advertising as well as sales practices, and if Ms. Seenarain been informed of them, she
would not have incurred the relevant injury. For these reasons, I DENY Nissan's motion to dismiss
Ms. Seenarain's consumer fraud claims.
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V. Whether Plaintiffs' Equitable Claims Show a Lack of Adequate Remedy at Law, or
That They Would Suffer Irreparable Injury


[23] Finally, I address whether plaintiffs have sufficiently pleaded that they are *1186  entitled
to equitable relief. Plaintiffs seek various forms of equitable relief, including restitution, FAC
¶ 350(C), disgorgement, id. ¶ 350(D), and “an order enjoining Nissan from continuing to sell
vehicles with defective panoramic sunroofs,” id. ¶ 10. Nissan moves to dismiss plaintiffs' equitable
claims, contending that plaintiffs have shown neither a lack of adequate remedy at law, nor
irreparable injury. 6  With respect to the adequacy of the remedy at law, plaintiffs contend that they
may assert their claims for equitable relief in the alternative. They do not respond with regards
to irreparable injury.


6 Because plaintiffs do not dispute that they must show both of these factors, I analyze them
below without accepting that they are necessarily required for all forms of equitable relief.


While it is true that “a court should determine the adequacy of a remedy in law before resorting
to equitable relief,” Franklin v. Gwinnett Cty. Pub. Sch., 503 U.S. 60, 75–76, 112 S.Ct. 1028, 117
L.Ed.2d 208 (1992), it is premature to make this determination now. While plaintiffs assert claims
for both damages and equitable relief, at least some of plaintiffs' claims for equitable relief are
based on a fraudulent concealment theory, separate and apart from their breach of warranty theory
based on manufacturing defect. The warranty claims for which plaintiffs seek damages concern
the scope of the warranty agreement and whether it covers the defects in the panoramic sunroofs,
whereas the fraudulent concealment claims allege that Nissan's sales and advertising are deceptive
and misleading due to material omissions. Because I have found that plaintiffs have sufficiently
pleaded actionable claims under the fraudulent concealment theory, plaintiffs may seek recovery
in the form of equitable relief for those claims. See Donohue v. Apple, Inc., 871 F.Supp.2d 913, 933
(N.D. Cal. 2012) (“Here, plaintiff indicates that his restitution claim is based on Apple's alleged
fraud, and is pleaded in the alternative to his breach of contract claims. The court agrees that if
plaintiff prevails on his consumer protection claims but not under a contract theory, he may seek
recovery in the form of restitution.”).


Finally, I disagree with Nissan that plaintiffs have failed to show a threat of irreparable harm.
Nissan contends that because plaintiffs' vehicles have been repaired, they cannot establish that
further damage is imminent or likely. But plaintiffs clearly allege that the repairs or replacements
of their panoramic sunroofs do not address the alleged defect, and carry the same risk of shattering.
See, e.g., FAC ¶ 42(t) (“Sunroof exploded twice ..., [o]nce on July 20th 2016 and once on August
15 2016 after being replaced with OEM parts.”); id. ¶ 72 (“[D]rivers who have experienced an
exploding sunroof and bring their vehicles to a dealership for repairs are not told that identically
defective sunroofs are installed as replacements in their vehicles.”). Moreover, plaintiffs have
alleged that they remain in fear of driving their vehicles because of the risk of repeat shattering. Id.
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¶ 105 (“Ms. Johnson is afraid the replacement sunroof will explode like the original one did. She
has not used her sunroof since the replacement panoramic sunroof was installed due to this fear.”);
id. ¶ 106 (“Ms. Johnson is now scared to drive her vehicle.”); id. ¶ 134 (“Ms. Seenarain is anxious
driving the ‘repaired’ Maxima, fearful that the sunroof will again explode.”). These allegations
are sufficient to establish a threat of further damage that is imminent or likely at this stage.


*1187  For these reasons, I DENY Nissan's motion to dismiss plaintiffs' equitable claims.


CONCLUSION


For the reasons stated above, I GRANT IN PART and DENY IN PART Nissan's Motion to Dismiss
Plaintiffs' First Amended Complaint. More specifically, I GRANT Nissan's motion to dismiss
plaintiffs' nationwide class allegations and Nissan's motion to dismiss Ms. Johnson's implied
warranty claim under the Song–Beverly Act (Count Five) with leave to amend. I DENY Nissan's
motion to dismiss the remaining claims. Plaintiffs have twenty (20) days to amend.


IT IS SO ORDERED.


All Citations


272 F.Supp.3d 1168


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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43 Cal.App.5th 334
Court of Appeal, Fourth District, Division 3, California.


Justin KILUK, Plaintiff and Respondent,
v.


MERCEDES-BENZ USA, LLC, Defendant and Appellant,


G056344
|


Filed 12/12/2019


Synopsis
Background: Luxury vehicle buyer brought action against vehicle manufacturer under the Song-
Beverly Act for breach of express warranty after manufacturer refused to repurchase certified
preowned vehicle after uncurable defect manifested during duration of the used vehicle warranty.
After jury found manufacturer liable for breach of express warranty and implied warranty
of merchantability, the Superior Court, Orange County, No. 30-2016-00866822, Melissa R.
McCormick, J., entered judgment for buyer. Manufacturer appealed.


[Holding:] The Court of Appeal, Ikola, J., held that manufacturer stepped into role of a retailer and
was thus subject to obligations of a retailer under used goods provision of the Song-Beverly Act.


Affirmed.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (1)


[1] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Vehicle manufacturer stepped into the role of a retailer and was thus subject to obligations
of a retailer under used goods provision of the Song-Beverly Act, including the obligation
to maintain local repair facilities to carry out terms of express warranties, in car buyer's
action against manufacturer arising from manufacturer's refusal to repurchase, under used
vehicle warranty, a certified preowned luxury vehicle that had an uncurable defect, where
manufacturer partnered with a dealership to sell used vehicles directly to the public by
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offering an express warranty as part of the sales package, which was crucial incentive for
buyers. Cal. Civ. Code §§ 1793.2, 1795.5.


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 324
[Maintenance of Service and Repair Facilities.]
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**485  Appeal from a judgment of the Superior Court of Orange County, Melissa R. McCormick,
Judge. Affirmed. (Super. Ct. No. 30-2016-00866822)
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Universal & Shannon, Jon D. Universal and James P. Mayo, Sacramento, for Defendant and
Appellant.


Rosner Barry & Babbitt, Hallen D. Rosner and Arlyn L. Escalante, San Diego; Consumer Law
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OPINION


IKOLA, J.


*336  The Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.; the Song-Beverly
Act) provides enhanced remedies to consumers who buy new consumer goods accompanied
by a manufacturer's express warranty. 1  (§ 1793.2.) It also provides for an implied warranty of
merchantability. (§§ 1791.1, subd. (c), 1792.) The same protections generally apply to sale of used
goods accompanied by an express warranty, except that the distributor or retail seller is bound, as
opposed to the manufacturer, and the duration of the implied warranty of merchantability is much
shorter. (§ 1795.5.)


1 All statutory references are to the Civil Code unless otherwise stated.


This case involves the sale of a certified preowned Mercedes Benz that still had a portion of
the new vehicle warranty remaining, and which was accompanied by an additional used vehicle
warranty issued by the manufacturer. An uncurable defect manifested after the expiration of
the new vehicle warranty, but during the duration of the used vehicle warranty. Mercedes Benz
refused to repurchase the vehicle, and the plaintiff sued. A jury found Mercedes Benz liable
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under the Song-Beverly Act for breach of both the express warranty and the implied warranty of
merchantability, and, pursuant to the stipulation of the parties as to the amount of damage, awarded
the same compensatory damages on both causes of action. The court entered judgment *337  on
the jury's special verdict after striking the damages for breach of the implied warranty, presumably
to avoid a double recovery. 2  Mercedes Benz appealed.


2 Because we will affirm the judgment as entered on the verdict for breach of the express
warranty, it becomes unnecessary to discuss the verdict on the alternate theory of breach of
the implied warranty.


**486  We conclude the jury's verdict on the breach of express warranty was sound. Although
the Song-Beverly Act generally binds only distributors and retail sellers in the sale of used goods,
we conclude Mercedes Benz stepped into that role by issuing an express warranty on the sale of
a used vehicle. Accordingly, we affirm the judgment.


FACTS


In May 2014 plaintiff Justin Kiluk bought a certified preowned Mercedes-Benz vehicle for an out-
the-door price of $121,922.23. The vehicle had 9,568 miles on it. It was purchased from Fletcher
Jones Motorcars (which is not a party to this lawsuit).


The vehicle had originally been sold new in either August 2011 or October 2011 with a four-year
or 50,000 mile new car warranty. 3  Because plaintiff purchased the vehicle prior to the expiration
of the new car warranty, he was entitled to its benefits until it expired in either August 2015
or October 2015. Additionally, defendant Mercedes-Benz USA, LLC (Mercedes Benz) issued a
certified preowned warranty that would last for one year from the end of the new car warranty
(either Aug. 2015 or Oct. 2015 through either Aug. 2016 or Oct. 2016).


3 Mercedes Benz states in its briefs on appeal that the original sale date of the new vehicle was
both August 2011 and October 2011. Plaintiff's brief on appeal does not state the original sale
date. The record on appeal does not otherwise clarify the date. Fortunately, the difference
in dates is not dispositive.


Starting in December 2015, which was during the period of the certified preowned warranty,
the vehicle began making a loud screeching noise every time plaintiff turned the steering wheel.
Plaintiff brought the vehicle in for repairs multiple times, but the problem was never fixed, and
ultimately Mercedes Benz took the position that the noise was “normal.” Mercedes Benz refused
to repurchase the car.
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In August 2016 plaintiff filed the present lawsuit for breach of warranty and a violation of the Song-
Beverly Act. This appeal principally concerns four motions in limine, one by plaintiff and three by
Mercedes Benz. The court accurately described the three Mercedes Benz motions as essentially
*338  “untimely motions for summary adjudication.” The one by plaintiff is entitled “Plaintiff's
Motion in Limine No. 10 to Exclude Any Statement, Argument, or Testimony that The Mercedes-
Benz Certified Pre-Owned Warranty is Not an ‘Applicable Express Warranty.’ ” Mercedes Benz
filed a reciprocal motion entitled, “Motion in Limine No. 10 By Defendant Mercedes-Benz USA,
LLC to Exclude Repairs or Customer Concerns After the Expiration of the Express Warranty” (by
which it meant the express new vehicle warranty). In a similar vein, Mercedes Benz filed a motion
targeting evidence of damages: “Motion in Limine No. 7 By Defendant to Restrict Plaintiff's
Damages to the Remedies Available Under Commercial Code § 2-714” (the gist of which was
that plaintiff's only remedy was for breach of contract, not the remedies available under the Song-
Beverly Act). These motions all turned on Mercedes Benz's legal position that the Song-Beverly
Act does not apply to an express warranty issued by a manufacturer with respect to a used vehicle.
Mercedes Benz also filed a motion in limine targeting plaintiff's claim for breach of implied
warranty based on Mercedes Benz's claim that the implied warranty expired over a year before
plaintiff started experiencing the steering wheel defect. We need not address the court's ruling on
the implied warranty motion in light of our **487  resolution of the express warranty issue. (See
fn. 2, ante.)


The court found in plaintiff's favor on the express warranty issue, finding that the Song-Beverly
Act applied to the used car warranty issued by Mercedes Benz and thus granted plaintiff's motion,
and denied Mercedes Benz's two motions. The court also found in favor of plaintiff on the implied
warranty motion.


A jury found in favor of plaintiff on his causes of action for breach of express warranty and breach
of the implied warranty of merchantability. It awarded $112,149.86 in stipulated damages, plus
a penalty of $25,000 on the breach of express warranty. It awarded the same damages (without
the penalty) on the breach of implied warranty claim. The court entered judgment on the jury's
special verdict after striking the damages for breach of the implied warranty, presumably to avoid
a double recovery. Mercedes Benz appealed from the ensuing judgment.


DISCUSSION


Mercedes Benz contends the judgment must be reversed. On the express warranty claim,
Mercedes Benz contends the Song-Beverly Act does not apply to an express warranty issued by
a manufacturer on a used vehicle. We disagree.
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The Song-Beverly Act requires that where a manufacturer sells “consumer goods” accompanied
by an express warranty, it must maintain *339  local repair facilities “to carry out the terms of
those warranties.” (§ 1793.2, subd. (a)(1).) “ ‘Consumer goods’ means any new product or part
thereof that is used, bought, or leased for use primarily for personal, family, or household purposes,
except for clothing and consumables.” (§ 1791, italics added.)


“Except as provided in paragraph (2),” where a manufacturer does not “repair the goods to conform
to the applicable express warranties after a reasonable number of attempts, the manufacturer shall
either replace the goods or reimburse the buyer in an amount equal to the purchase price paid
by the buyer, less that amount directly attributable to use by the buyer prior to the discovery of
the nonconformity.” (§ 1793.2, subd. (d)(1).) Paragraph 2 provides a more specific process for
new motor vehicles: “If the manufacturer or its representative in this state is unable to service or
repair a new motor vehicle, as that term is defined in paragraph (2) of subdivision (e) of Section
1793.22, to conform to the applicable express warranties after a reasonable number of attempts, the
manufacturer shall either promptly replace the new motor vehicle in accordance with subparagraph
(A) or promptly make restitution to the buyer in accordance with subparagraph (B). However, the
buyer shall be free to elect restitution in lieu of replacement, and in no event shall the buyer be
required by the manufacturer to accept a replacement vehicle.” (Id., subd (d)(2).) It then goes on
to provide more specific procedures for replacement and restitution. (Id., subd. (d)(2)(B)-(C).)


The Song-Beverly Act provides similar remedies in the context of the sale of used goods, except
that the manufacturer is generally off the hook: “Notwithstanding the provisions of subdivision
(a) of Section 1791 defining consumer goods to mean ‘new’ goods, the obligation of a distributor
or retail seller of used consumer goods in a sale in which an express warranty is given shall be the
same as that imposed on manufacturers under this chapter except: [¶] (a) It shall be the obligation of
the distributor or retail seller making express warranties with respect to used consumer goods (and
not the original manufacturer, distributor, or retail seller making express warranties with respect to
such goods **488  when new) to maintain sufficient service and repair facilities within this state
to carry out the terms of such express warranties.” (§ 1795.5, subd. (a).)


Here, the parties dispute whether the subject vehicle was a “new motor vehicle” or a used good
under the Song-Beverly Act. In Jensen v. BMW of North America, Inc. (1995) 35 Cal.App.4th
112, 41 Cal.Rptr.2d 295 (Jensen) the court held that a used vehicle sold during the period of a
transferrable new vehicle warranty is a “new motor vehicle” for purposes of *340  the Song-
Beverly Act. While we have some reservations about that holding, 4  ultimately we need not decide
whether Jensen was correctly decided because, even if the vehicle was not a “new motor vehicle”
under Song-Beverly Act, Mercedes Benz was still liable under the used goods provisions of section
1795.5.
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4 Would a car accompanied by a 20-year warranty still be a “new motor vehicle” under the
Song-Beverly Act on year 18? That would seem to follow from the holding in Jensen. The
Jensen court relied on the definition of “new motor vehicle” in section 1793.22 (Jensen,
supra, 35 Cal.App.4th at pp. 121-122, 41 Cal.Rptr.2d 295), which includes “a dealer-owned
vehicle and a ‘demonstrator’ or other motor vehicle sold with a manufacturer's new car
warranty,” and concluded that every car sold with any portion of a new-vehicle warranty
remaining is a new motor vehicle. (§ 1793.22, subd. (e)(2), italics added.) But arguably that
language refers to cars originally sold with a new motor vehicle warranty, not subsequent
sales. (See Veh. Code, § 430 [“A ‘new vehicle’ is a vehicle constructed entirely from new
parts that has never been the subject of a retail sale”].) The Jensen court's approach creates
a potential problem with the implied warranty of merchantability, in that a one-year implied
warranty automatically attaches to any new consumer good sold in this state. (§ 1792.)
Arguably, if a used vehicle is a “new motor vehicle,” then the one-year implied warranty
attaches to every subsequent sale during the warranty period, even if the manufacturer has
no knowledge of the sale, and even though the Song-Beverly Act provides that “in no event
shall such implied warranty have a duration of ... more than one year following the sale of
new consumer goods to a retail buyer.” (§ 1791.1, subd. (c).) An alternative approach would
be to hold that purchasers of used vehicles during the period of a transferable new motor
vehicle warranty have standing under the Song-Beverly Act because the original sale was
of a new motor vehicle, and manufacturers have an ongoing duty under the Song-Beverly
Act to “carry out the terms of those warranties.” (§ 1793.2, subd. (a)(1).) If a term of the
warranty is that it is transferrable, then the manufacturer's duties under the Song-Beverly
Act continue posttransfer. This approach enforces the warranty while avoiding the problem
of serial implied warranties.


Mercedes Benz argues section 1795.5 does not apply here because that section specifically exempts
manufacturers, instead imposing obligations only on the retailer or distributor. But the assumption
baked into section 1795.5 is that the manufacturer and the distributor/retailer are distinct entities.
Where the manufacturer sells directly to the public, however, it takes on the role of a retailer.
(See § 1791, subd. (l) [“ ‘Retail seller,’ ‘seller,’ or ‘retailer’ means any individual, partnership,
corporation, association, or other legal relationship that engages in the business of selling or leasing
consumer goods to retail buyers”].) Nothing about the text of section 1795.5 suggests that where
a manufacturer acts in the capacity of a retailer, it is exempt from the Song-Beverly Act. Here,
Mercedes Benz partnered with a dealership to sell used vehicles directly to the public by offering an
express warranty as part of the sales package, which is a crucial incentive for buyers like plaintiff.
By partnering with the dealership, Mercedes Benz stepped into the role of a retailer and was
subject to the obligations of a retailer under section 1795.5. That section provides that a retailer's
obligations are the “same” as a manufacturer under section 1793.2. Accordingly, it was entirely
proper to permit **489  the jury to analyze Mercedes Benz's liability under section 1793.2.
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*341  DISPOSITION


The judgment is affirmed. Plaintiff shall recover his costs incurred on appeal.


Bedsworth, Acting P. J., and Moore, J., concurred.
Appellant's petition for review by the Supreme Court was denied March 11, 2020, S260267.


All Citations


43 Cal.App.5th 334, 256 Cal.Rptr.3d 484, 19 Cal. Daily Op. Serv. 11,844, 2019 Daily Journal
D.A.R. 11,605
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9 Cal.5th 966
Supreme Court of California.


Allen KIRZHNER, Plaintiff and Appellant,
v.


MERCEDES-BENZ USA, LLC, Defendant and Respondent.


S246444
|


July 27, 2020


Synopsis
Background: Car lessee brought action against lessor under the Song-Beverly Consumer
Warranty Act, alleging defects which could not be repaired. Superior Court, Orange County, No.
30-2014-00744604, James J. Di Cesare, J., entered judgment in favor of lessee pursuant to offer of
compromise which excluded registration fees. Lessee appealed, and the Fourth District Court of
Appeal affirmed, 18 Cal.App.5th 453, 226 Cal.Rptr.3d 296. The Supreme Court granted review.


Holdings: The Supreme Court, Groban, J., held that:


[1] subsequent registration renewal and nonoperation fees are not recoverable as collateral charges;


[2] as a matter of first impression, registration renewal and nonoperation fees are recoverable
as incidental damages if they were incurred as a result of the manufacturer's failure to promptly
provide a replacement vehicle or restitution once its obligation to do so arose;


[3] offer of compromise did not preclude vehicle owner from seeking recovery of vehicle
registration fees as incidental damages; and


[4] issue of whether any of the registration renewal or nonoperation fees which vehicle owner paid
resulted from vehicle manufacturer's failure to promptly provide him with restitution, and thus
whether the fees were recoverable as incidental damages, required remand.


Reversed and remanded with directions.


Procedural Posture(s): Petition for Discretionary Review; Other.
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West Headnotes (25)


[1] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
To determine the Legislature's intent, Supreme Court first examines the statutory language,
giving it a plain and commonsense meaning.


6 Cases that cite this headnote


[2] Statutes Statutory scheme in general
Statutes Construing together;  harmony
Supreme Court does not consider statutory language in isolation; instead, Court examines
the entire statute to construe the words in context.


1 Case that cites this headnote


[3] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Clarity and ambiguity;  multiple meanings
If statutory language is unambiguous, then the Legislature is presumed to have meant what
it said, and the plain meaning of the language governs.


6 Cases that cite this headnote


[4] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If the statutory language permits more than one reasonable interpretation, courts may
consider other aids, such as the statute's purpose, legislative history, and public policy.


6 Cases that cite this headnote


[5] Antitrust and Trade Regulation Warranties and Service Contracts
Song–Beverly Consumer Warranty Act is manifestly a remedial measure, intended for the
protection of the consumer; it should be given a construction calculated to bring its benefits
into action. Cal. Civ. Code § 1790 et seq.


2 Cases that cite this headnote
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[6] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
While an initial vehicle registration fee is recoverable as a “collateral charge” in an action
under the Song-Beverly Consumer Warranty Act, subsequent registration renewal and
nonoperation fees are not auxiliary to and do not supplement the price paid for a vehicle
and are, therefore, not recoverable as collateral charges. Cal. Civ. Code § 1793.2(d)(2)(B).


1 Case that cites this headnote


[7] Taxation Use tax
A use tax is paid where a particular transaction is exempt from sales tax, such as one
involving goods purchased in another state and stored or used in California. Cal. Code
Regs. tit. 18, § 1620(b).


[8] Taxation Consumers
A dealer may decline to pass the sales tax to the consumer, but if the dealer makes payment
of sales tax a condition of the sale (as most do), the consumer must pay the tax in order
to obtain the vehicle.


[9] Taxation Use tax
Use tax is simply a substitute for sales tax when a particular transaction is exempt from
sales tax.


[10] Taxation Collection by Sellers or Others
Although use tax is the obligation of the consumer, retailers with a nexus to California
must collect use tax from the purchaser and remit it to the State Board of Equalization.
Cal. Rev. & Tax. Code §§ 6202(a), 6203, 6204; Cal. Code Regs. tit. 18, § 1684(a).


[11] Antitrust and Trade Regulation Grounds and Subjects
Registration renewal and nonoperation fees are recoverable as incidental damages in an
action under the Song-Beverly Consumer Warranty Act if they were incurred as a result
of the manufacturer's failure to promptly provide a replacement vehicle or restitution once
its obligation to do so arose. Cal. Civ. Code §§ 1793.2(d)(2)(B), 1794; Cal. Com. Code
§§ 2711(3), 2715(1).
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3 Cases that cite this headnote


[12] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Sales Additional or Incidental Damages;  Expenses
Registration renewal and nonoperation fees that the lessee of a defective motor vehicle
incurred after the manufacturer's duty under the Song-Beverly Consumer Warranty Act to
promptly provide a replacement vehicle or restitution arose were expenses incurred in the
care and custody of the vehicle and, thus, were “incidental damages” under Article 2 of
the Uniform Commercial Code (UCC) that were recoverable under the Act; the fees were
not paid for the lessee's benefit or to increase the value of his interest in the vehicle, but
were legally required to be paid until the transfer of the vehicle back to the lessor in order
to avoid consequences such as penalties or impoundment, making them more akin to post-
revocation preservation and maintenance costs than to standard ownership or use costs.
Cal. Civ. Code §§ 1793.2(d)(2)(B), 1794; Cal. Com. Code § 2715(1).


2 Cases that cite this headnote


[13] Sales Inspection, receipt, transportation, care, and custody of goods
Phrase “care and custody” in UCC statute regarding a buyer's incidental damages
following the rejection of nonconforming goods should not be read broadly to
encompass all costs incurred over the course of possessing, owning, operating, or using
nonconforming goods. Cal. Com. Code § 2715(1).


[14] Antitrust and Trade Regulation Grounds and Subjects
Sales Additional or Incidental Damages;  Expenses
Registration renewal and nonoperation fees paid after the manufacturer's duty under the
Song-Beverly Consumer Warranty Act to promptly repurchase or replace the vehicle arises
are recoverable as incidental damages incurred in the care and custody of a defective
vehicle. Cal. Civ. Code §§ 1793.2(d)(2)(B), 1794; Cal. Com. Code §§ 2711(3), 2715(1).


2 Cases that cite this headnote


[15] Antitrust and Trade Regulation Grounds and Subjects
In general, incidental damages incurred as a result of the seller's breach of its duties under
its express and implied warranties to deliver a merchantable and defect-free vehicle or to
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repair the vehicle are recoverable under the Song-Beverly Consumer Warranty Act. Cal.
Civ. Code § 1793.2; Cal. Com. Code § 2715(1).


[16] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Sales Additional or Incidental Damages;  Expenses
Registration renewal and nonoperation fees that the lessee of a defective motor vehicle
paid were not incurred incident to and did not result from the lessor's alleged breaches
of the implied warranty of merchantability or the repair obligation of its express written
warranty, and thus the fees could not be considered incidental damages under Article 2 of
the Uniform Commercial Code (UCC) and recovered under the Song-Beverly Consumer
Warranty Act on the basis of such alleged breaches of warranty; the lessee would have
incurred and paid the registration renewal or nonoperation fees even if the vehicle had
been defect-free or the lessor had succeeded in repairing any defects. Cal. Civ. Code §§
1793.2(d)(2)(B), 1794; Cal. Com. Code § 1305(a), 2715(1).


1 Case that cites this headnote


[17] Sales Additional or Incidental Damages;  Expenses
Sales Special, Indirect, or Consequential Damages;  Lost Profits
An expense will not ordinarily be considered as an item of incidental or consequential
damage to a breach of warranty when the buyer would have incurred the claimed expense
even if the product or goods had been as warranted.


[18] Sales Additional or Incidental Damages;  Expenses
Because registration renewal fees are a standard cost of owning or leasing any vehicle,
defective or not, they will normally not be recoverable as incidental damages resulting
from a breach of an express or implied warranty.


[19] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Sales Additional or Incidental Damages;  Expenses
Registration renewal and nonoperation fees that the lessee of a defective motor vehicle
paid after the date the lessor of the vehicle failed to promptly provide him with restitution
pursuant to the Song-Beverly Consumer Warranty Act resulted from and were incurred
incident to the lessor's delay and, thus, were recoverable under the Act as incidental
damages within the meaning of Article 2 of the Uniform Commercial Code (UCC); after
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the lessor's obligation to pay restitution arose, the lessee had a greatly diminished interest
in the vehicle, and any fees subsequently paid primarily benefited the lessor, rather than
the lessee. Cal. Civ. Code §§ 1793.2(d)(2)(B), 1794; Cal. Com. Code § 2715(1).


[20] Antitrust and Trade Regulation Penalties and Fines
A manufacturer's willful failure to promptly provide restitution or a replacement vehicle
may result in an award of civil penalties under the Song-Beverly Consumer Warranty Act.
Cal. Civ. Code § 1794.


5 Cases that cite this headnote


[21] Antitrust and Trade Regulation Grounds and Subjects
Song-Beverly Consumer Warranty Act creates a “two-tier system of damages” for willful
and negligent violations of any of the Act's affirmative obligations. Cal. Civ. Code §
1794(c).


1 Case that cites this headnote


[22] Costs, Fees, and Sanctions Offer of judgment in general
An offer for compromise under section 998, the cost-shifting offer of judgment statute, is
not an adjudication of liability. Cal. Civ. Proc. Code § 998.


[23] Costs, Fees, and Sanctions Offer of judgment in general
Section 998 offer of compromise, accepted by vehicle owner for his Song-Beverly
Consumer Warranty Act claims, which stated that manufacturer would make restitution
in an amount equal to the price paid, “including any collateral charges” and “incidental
damages to which the buyer is entitled” did not preclude vehicle owner from seeking
recovery of vehicle registration fees as incidental damages; offer presumed liability with
the precise amount of damages to be later agreed upon by the parties or ruled upon by a
court, and only question was whether registration fees were incidental. Cal. Civ. Code §§
1793.2(b)(2)(B), 1794; Cal. Civ. Proc. Code § 998.


1 Case that cites this headnote


[24] Antitrust and Trade Regulation Monetary Relief;  Damages
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The duty under the Song-Beverly Consumer Warranty Act to promptly provide restitution
arises only after the manufacturer is unable to repair the vehicle after being afforded the
opportunity to make a reasonable number of repair attempts. Cal. Civ. Code § 1793.2.


6 Cases that cite this headnote


[25] Appeal and Error Damages or other relief
Issue of whether any of the registration renewal or nonoperation fees which vehicle owner
paid resulted from vehicle manufacturer's failure to promptly provide him with restitution,
and thus whether the fees were recoverable as incidental damages under the Song-Beverly
Consumer Warranty Act, required remand; in light of early section 998 settlement offer,
inadequate record had been developed. Cal. Civ. Code §§ 1793.2(d)(2), 1793.22(b); Cal.
Civ. Proc. Code § 998.


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 325
[Repair, Replacement, or Refund for New Motor Vehicles; In General.]


2 Cases that cite this headnote


**59  ***350  Fourth Appellate District, Division Three, G052551, Orange County Superior
Court, 30-2014-00744604, James Di Cesare, Judge


Attorneys and Law Firms


Anderson Law Firm, Martin W. Anderson; Law Office of Jeffrey Kane and Jeffrey Kane for
Plaintiff and Appellant.


Universal & Shannon, Jon D. Universal, Marie L. Wrighten-Douglass, Patrea R. Bullock, Jay C.
Patterson, Redwood City, and James P. Mayo, Sacramento, for Defendant and Respondent.


Opinion


GROBAN, J.


*969  This case involves the Song–Beverly Consumer Warranty Act (the Act), Civil Code section
1790 et seq., 1  popularly known as the “lemon law.” The Act allows buyers or lessees of new
motor vehicles that are under warranty and have defects the manufacturer is unable to repair
after a reasonable number of attempts to elect one of two remedies: Consumers may choose
either a replacement vehicle or restitution “in an amount equal to the actual price paid or payable
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by the buyer.” (§ 1793.2, subd. (d)(2)(B).) The manufacturer must also pay for any “collateral
charges” (ibid.) and “incidental damages” incurred (id., subd. (d)(2)(A), (B)).


1 All further statutory references are to the Civil Code unless otherwise indicated.


In this case, plaintiff Allen Kirzhner selected restitution and requested reimbursement for vehicle
registration renewal and nonoperation fees he paid after the initial lease of his vehicle. The
question before us is whether the Act requires defendant Mercedes-Benz USA, LLC (Mercedes)
to reimburse these *970  fees, either as collateral charges or as incidental damages. We hold that
such fees are not recoverable as collateral charges because they are not auxiliary to and do not
supplement the price paid for the vehicle, but they are recoverable as incidental damages if they
were incurred as a result of the manufacturer's breach of its duty to promptly provide a replacement
vehicle or restitution under the Act. Because Kirzhner has not yet had an opportunity to prove
causation in this case, we reverse the judgment of the Court of Appeal and remand the case for
further proceedings consistent with our opinion.


I. BACKGROUND


In 2012, Kirzhner leased a new vehicle from Mercedes. Kirzhner alleges that, during ***351
the warranty period, the vehicle exhibited a variety of defects that caused the command system,
navigation system, and key fob to malfunction; the steering column adjustment mechanism and
power seats to be inoperative; the coolant level warning light to illuminate; and smoke to emanate
from the cigarette lighter. Kirzhner further alleges that he presented the vehicle to Mercedes for
repair, but Mercedes was unable to remedy the defects after a reasonable number of repair attempts.


Nearly six months after filing suit, Kirzhner accepted a settlement offer Mercedes made pursuant to
Code of Civil Procedure section 998 (section 998). 2  Mercedes's section 998 offer does not specify
a monetary amount it offers to pay Kirzhner to settle the case. Instead, the offer sets forth verbatim
the replacement and restitution remedies provided by the Act and states that Mercedes will furnish
one or the other of the remedies in **60  exchange for the vehicle. The offer further states that the
precise amount of restitution, including any collateral charges and incidental damages, will “be
determined by court motion if the parties cannot agree.” The trial court entered judgment in favor
of Kirzhner in accordance with the terms of the offer.


2 Code of Civil Procedure Section 998 “creates an incentive for settlement” by “authoriz[ing]
an award of costs to a party that makes a pretrial settlement offer when the opponent rejects
the offer and obtains a lesser result at trial.” (Heimlich v. Shivji (2019) 7 Cal.5th 350, 356,
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247 Cal.Rptr.3d 603, 441 P.3d 857, citing Martinez v. Brownco Construction Co. (2013) 56
Cal.4th 1014, 1019, 157 Cal.Rptr.3d 558, 301 P.3d 1167.)


Because the parties could not agree on the total amount Mercedes was required to pay in restitution
pursuant to the section 998 offer, Kirzhner filed a postjudgment motion requesting the trial court
to determine the amount owed. The trial court awarded $47,708.06 to Kirzhner. This amount
included the initial vehicle registration fee of $101 paid at the time Kirzhner entered into the lease
agreement. It excluded, however, vehicle registration renewal fees Kirzhner paid in 2013 and 2014.
It also excluded a nonoperation fee—a fee that a vehicle owner may pay in lieu of a registration
renewal fee upon *971  “certification that the vehicle will not be operated, moved, or left standing
upon a highway” (Veh. Code, § 4604, subd. (a))—Kirzhner paid in 2015. The excluded fees totaled
$680. These fees were excluded based on the trial court's determination that the registration fees
recoverable under the Act “do not include all registration fees that a buyer pays over the course
of a lease.”


The Court of Appeal affirmed, explaining, “The only registration fee that could be considered a
‘collateral charge’ associated with ‘the actual price paid or payable’ is the one which is paid when
the vehicle is purchased or leased (or accounted for in financing). [Citation.] Registration fees for
future years cannot be considered a ‘collateral charge’ because they are incurred and paid after the
initial purchase or lease.” (Kirzhner v. Mercedes-Benz USA, LLC (2017) 18 Cal.App.5th 453, 458,
226 Cal.Rptr.3d 296 (Kirzhner).) The Court of Appeal further explained that incidental damages
are limited to costs “incurred as a result of a vehicle being defective” and “[s]uch is not the case
with vehicle registration renewal fees, which are more accurately characterized as a standard cost
of owning any vehicle.” (Ibid., italics omitted.)


We granted review.


II. DISCUSSION


We are asked to determine whether the Act requires a manufacturer to reimburse registration
renewal and nonoperation ***352  fees, either as collateral charges or as incidental damages. Our
resolution of these questions requires us to interpret several interrelated statutory provisions.


[1] Section 1793.2, subdivision (d)(2) sets forth the manufacturer's affirmative obligation to
“promptly” repurchase or replace a defective vehicle it is unable to repair, providing that if a
manufacturer is “unable to service or repair a new motor vehicle ... to conform to the applicable
express warranties after a reasonable number of attempts, the manufacturer shall either promptly
replace the new motor vehicle in accordance with subparagraph (A) or promptly make restitution to
the buyer in accordance with subparagraph (B).” In turn, the restitution remedy in section 1793.2,
subdivision (d)(2)(B) states that “the manufacturer shall make restitution in an amount equal to
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the actual price paid or payable by the buyer, ... including any collateral charges such as sales
or use tax, license fees, registration fees, and other official fees, plus any incidental damages to
which the buyer is entitled under Section 1794, including, but not limited to, reasonable repair,
towing, and rental car costs actually incurred by the buyer.” Finally, section 1794 is the Act's
general damages provision, providing that a buyer may seek damages for a manufacturer's “failure
to comply with any obligation under this chapter or under an implied or express warranty,” the
measure of which includes the *972  restitution and replacement remedies as well as the remedies
allowed by the California Uniform Commercial Code, including incidental damages. We must
interpret the meaning of “collateral charges” under section 1793.2, subdivision (d)(2)(B), as well
as the meaning of “incidental damages” as meant by that same section and relevant portions of the
California Uniform Commercial Code.


[2]  [3]  [4]  [5] To determine the Legislature's intent in interpreting these statutory provisions,
“[w]e first examine the statutory language, giving it a plain and commonsense meaning.” ( **61
Coalition of Concerned Communities, Inc. v. City of Los Angeles (2004) 34 Cal.4th 733, 737, 21
Cal.Rptr.3d 676, 101 P.3d 563.) We do not consider statutory language in isolation; instead, we
examine the entire statute to construe the words in context. (West Pico Furniture Co. v. Pacific
Finance Loans (1970) 2 Cal.3d 594, 608, 86 Cal.Rptr. 793, 469 P.2d 665.) If the language is
unambiguous, “then the Legislature is presumed to have meant what it said, and the plain meaning
of the language governs.” (Kizer v. Hanna (1989) 48 Cal.3d 1, 8, 255 Cal.Rptr. 412, 767 P.2d 679.)
“If the statutory language permits more than one reasonable interpretation, courts may consider
other aids, such as the statute's purpose, legislative history, and public policy.” (Concerned
Communities, at p. 737, 21 Cal.Rptr.3d 676, 101 P.3d 563.) We keep in mind that the Act is “
‘manifestly a remedial measure, intended for the protection of the consumer; it should be given a
construction calculated to bring its benefits into action.’ ” (Murillo v. Fleetwood Enterprises, Inc.
(1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d 682, 953 P.2d 858.)


A. The Fees Are Not Recoverable as Collateral Charges
[6] The Act allows for recovery of restitution “in an amount equal to the actual price paid or
payable by the buyer, ... including any collateral charges such as sales or use tax, license fees,
registration fees, and other official fees.” (§ 1793.2, subd. (d)(2)(B).) The parties do not dispute
that the initial registration fee paid at the time of the purchase or lease of a vehicle is a recoverable
collateral charge. Their dispute instead centers on whether subsequent registration renewal or
nonoperation ***353  fees that are typically paid on an annual basis after the initial purchase
or lease of the vehicle are recoverable as collateral charges. Based on the plain language of this
section considered in its statutory context, we conclude that only the initial registration fee paid
at the time of the lease or purchase of the vehicle and not any subsequent registration renewal or
nonoperation fees are recoverable as collateral charges.
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The Act makes clear that charges must be “collateral” to the “price paid or payable” to be
recoverable. (§ 1793.2, subd. (d)(2)(B).) The word “price” means “[t]he cost at which something
is obtained” or “[t]he consideration *973  given for the purchase of a thing” (Black's Law
Dict. (6th ed. 1990) p. 1188, col. 2), and the word “collateral” means “[a]dditional or auxiliary;
supplementary; co-operating; accompanying as a secondary fact” or “[r]elated to, complementary,
accompanying as a co-ordinate” (id. at p. 261, col. 1). Initial registration fees are typically paid
at the time of the sale or lease and are itemized as part of the total price paid for the vehicle
in the sale or lease agreement. (See Veh. Code, § 4456, subd. (a)(2) [dealers are responsible for
collecting registration fees and submitting them to the Department of Motor Vehicles within 30
days of the sale]; Civ. Code, §§ 2981.9, 2982, subd. (a)(2)(B) [conditional sales contracts subject
to the Automobile Sales Finance Act (Civ. Code, §§ 2981–2984.6) must be in writing and must
itemize all charges paid to the dealer, including registration, transfer, and titling fees].) By contrast,
subsequent registration renewal and nonoperation fees are not auxiliary to and do not supplement
the price paid to own or lease the vehicle. Buyers do not pay these fees to the dealer in exchange
for the vehicle. Instead, buyers renew their vehicles’ registration on an annual basis (or obtain
a certificate of nonoperation) and pay the associated fees to the Department of Motor Vehicles
(DMV), but only so long as they continue to own or lease the vehicle at the time the fees become
due.


Kirzhner points out that section 1793.2, subdivision (d)(2)(B) uses the plural form of “fees”
in providing that “registration fees” are recoverable as collateral charges, but this fact offers
little guidance as to whether registration renewal and nonoperation fees incurred after the initial
registration fee are recoverable as collateral charges. The plural and singular forms of the word
“fee” are often used interchangeably. Indeed, the Vehicle Code uses the plural form of “fees” to
refer to the initial registration fee as well as the annual registration renewal fee, even though both
of these fees require a single, lump-sum payment. (See, e.g., Veh. Code, §§ 4000, subd. (a)(1) [“A
person shall not drive, move, or leave standing upon a highway, or in an offstreet public parking
facility, any motor vehicle ... unless it is registered **62  and the appropriate fees have been
paid” (italics added)], 4601, subd. (a) [“The department may, upon payment of the proper fees,
renew the registration of vehicles” (italics added)], 9553, subd. (b) [where a vehicle is transferred
and penalties have not yet accrued for failure to renew registration, “the transferee has 20 days
from the date of the transfer to pay the registration fees” (italics added)].) This may be because
both the initial registration fee and the registration renewal fee are, in fact, made up of multiple
fees, including a base registration fee, transportation improvement fees, service fees, Department
of the California Highway Patrol fees, air pollution fees, and various county and district fees. (Veh.
Code, §§ 9250–9250.19.) We therefore cannot conclude that the use of the word “fees” indicates
a legislative intent to allow consumers to recover all registration renewal and nonoperation fees
incurred subsequent to the initial registration fee.
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***354  *974  Focusing on the word “payable,” Kirzhner additionally argues that the phrase
“actual price paid or payable” indicates “a legislative intent to ensure that the manufacturer pays
the consumer what he actually paid in connection with the vehicle as of the time the repurchase
occurs, rather than merely what he was obliged to pay at the time of contracting.” Kirzhner relies
on Mitchell v. Blue Bird Body Co. (2000) 80 Cal.App.4th 32, 95 Cal.Rptr.2d 81, in which the court
interpreted the phrase “ ‘actual price paid or payable’ ” to include finance charges paid after the
date of purchase because these charges are amounts consumers become “legally obligated to pay”
at the time they buy or lease a new car. (Id. at p. 38, 95 Cal.Rptr.2d 81.) Kirzhner contends that
registration renewal and nonoperation fees are akin to finance charges in that the buyer is legally
obligated to pay them; the buyer can avoid the fees by simply selling the car; and the fees are paid
over the course of several years rather than on the date of the sale or lease.


Kirzhner's interpretation reads the word “price” out of the statute. As explained above, the word
“price” means the cost at which at item is obtained. The word “payable” modifies the word “price”
and operates to acknowledge that some buyers do not pay the full cost of the vehicle at the time of
the initial purchase or lease. It does not, however, indicate that all charges and expenses that may
later be incurred in connection with the ownership or use of the vehicle are recoverable, even if
they are not a part of and do not accompany the price of the vehicle. The finance charges at issue in
Mitchell are unlike registration renewal and nonoperation fees because a buyer obtains financing
at the time of the purchase or lease in order to cover the total cost of the vehicle. Finance charges
therefore supplement and are paid auxiliary to the price of the vehicle.


[7] Kirzhner also argues that the statute's inclusion of use and sales taxes as recoverable collateral
charges supports his interpretation. (§ 1793.2, subd. (d)(2)(B) [“including any collateral charges
such as sales or use tax, license fees, registration fees, and other official fees”].) A use tax is paid
“where a particular transaction is exempt from sales tax, such as one involving goods purchased in
another state and stored or used in California.” (Wallace Berrie & Co. v. State Bd. of Equalization
(1985) 40 Cal.3d 60, 67, 219 Cal.Rptr. 142, 707 P.2d 204; accord, Cal. Code Regs., tit. 18, § 1620,
subd. (b).) Kirzhner contends that because a buyer typically pays use tax only after the vehicle is
purchased (Rev. & Tax. Code, § 6291) and sales tax is paid to the state by the retailer after the
sale (Rev. & Tax. Code, § 6051), the Legislature intended for a buyer to recover charges paid for
the vehicle “after its acquisition.”


[8]  [9]  [10] While Kirzhner is correct on the technical point that sales tax is paid to the state by
the retailer, the practical reality is that sales tax is “almost invariably *975  passed through in full
to consumers” at the time of purchase. (Weatherford v. City of San Rafael (2017) 2 Cal.5th 1241,
1256, 218 Cal.Rptr.3d 394, 395 P.3d 274 (conc. opn. of Kruger, J.).) A dealer may decline to pass
the sales tax to the consumer, but if the dealer makes payment of sales tax a condition of the sale
(as most do), the consumer must pay the tax in order to obtain the vehicle. (Loeffler v. Target Corp.
(2014) 58 Cal.4th 1081, 1108–1109, 171 Cal.Rptr.3d 189, 324 P.3d 50; **63  Civ. Code, § 1656.1,
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subd. (a); Cal. Code Regs., tit. 18, § 1700, subd. (a).) Use tax is simply a substitute for sales tax
when a particular transaction is exempt from sales tax. Although use tax is “the obligation of the
consumer ([Rev. & Tax. Code,] § 6202, subd. (a)), retailers with a nexus to California must collect
use ***355  tax from the purchaser and remit it to [the State Board of Equalization]. ([Rev. & Tax.
Code,] §§ 6203, 6204; Cal. Code Regs., tit. 18, § 1684, subd. (a).)” (Dell, Inc. v. Superior Court
(2008) 159 Cal.App.4th 911, 922, 71 Cal.Rptr.3d 905.) Thus, sales and use taxes are auxiliary to
and supplement the price paid for the vehicle.


The initial registration fee is a recoverable collateral charge because, like finance charges and
sales or use taxes, it is auxiliary to and supplements the price paid for the vehicle. As explained
above, the buyer pays the initial registration fee to the dealer as part of the total cost of the vehicle
and in exchange for the vehicle. It is thus a charge that is collateral to the price paid. In contrast,
registration renewal and nonoperation fees are not auxiliary to and do not supplement the price
paid because they are not paid as part of the total cost of the vehicle and in exchange for the
vehicle. They are instead paid to the DMV long after the initial purchase or lease transaction in
order to continue to legally own or operate the vehicle. For these reasons, Kirzhner's interpretation
is contrary to the plain meaning of section 1793.2, subdivision (d)(2)(B).


Turning to statutory context, the replacement remedy in section 1793.2, subdivision (d)(2)(A)—
which applies when the buyer elects a replacement vehicle rather than restitution—adds further
support for the conclusion that registration renewal and nonoperation fees are not recoverable as
collateral charges. This section provides that the manufacturer must “replace the buyer's vehicle
with a new motor vehicle substantially identical to the vehicle replaced” and also “pay for,
or to, the buyer the amount of any sales or use tax, license fees, registration fees, and other
official fees which the buyer is obligated to pay in connection with the replacement.” (§ 1793.2,
subd. (d)(2)(A), italics added.) As Kirzhner acknowledges, the phrase “in connection with the
replacement” (ibid.) limits the registration fees recoverable under the replacement remedy to
those incurred in registering the replacement vehicle and does not include reimbursement of
any registration renewal or nonoperation fees the buyer might have paid over the course of
owning or leasing the defective vehicle. Nevertheless, Kirzhner argues that *976  the Legislature,
by inserting this limiting language in section 1793.2, subdivision (d)(2)(A) (governing the
replacement remedy) and omitting it in subdivision (d)(2)(B) (governing the restitution remedy),
intended the restitution remedy to be more expansive and cover all registration fees paid over the
course of a buyer's ownership or possession of a defective vehicle.


The Act's legislative history, however, indicates the Legislature intended the manufacturer to be
responsible for an equivalent amount of registration fees regardless of whether the consumer elects
a replacement vehicle or restitution. In analyzing Assembly Bill No. 2057 (1987-1988 Reg. Sess.)
—the bill that enacted the replacement and restitution remedies—the Department of Finance stated
that the identical remedies proposed verbatim in the related Assembly Bill No. 2050 (1987-1988
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Reg. Sess.) would require “the manufacturer to pay sales tax, license and registration fees on the
replacement, or an equivalent amount in restitution.” (Dept. of Finance, Enrolled Bill Rep. on
Assem. Bill No. 2057 (1987–1988 Reg. Sess.) as amended May 13, 1987, p. 3; italics added.)
Other departments, such as the Department of Consumer Affairs, noted that Assembly Bill No.
2057 would require manufacturers “to reimburse sales or use tax, license and registration fees
and incidental damages” without differentiating between the replacement and restitution remedies.
(Dept. of Consumer Affairs, Enrolled Bill Rep. on Assem. Bill No. 2057 (1987–1988 ***356  Reg.
Sess.) prepared for Governor Deukmejian (Sept. 25, 1987) p. 4; accord, Dept. of Justice, Analysis
of Assem. Bill No. 2057 (1987–1988 Reg. Sess.) as amended June 11, 1987, p. 2.) Kirzhner does
not point us to anything in the legislative history indicating an intent to treat the two remedies
differently with respect to the amount of registration fees for which the manufacturer would be
responsible.


**64  Moreover, there is a straightforward reason for the difference in the precise wording of
the replacement and restitution remedies. The replacement remedy specifies that the manufacturer
must pay for all official fees, including registration fees, that will be incurred “in connection with
the replacement” (§ 1793.2, subd. (d)(2)(A)) because a buyer would normally be responsible for
paying such fees upon obtaining a new vehicle. When a buyer opts for restitution, no new fees will
be incurred for which the buyer would otherwise be obliged to pay. Consequentially, the restitution
remedy need only specify that the manufacturer must reimburse the “price” the buyer paid for
the original car “including any collateral charges such as ... registration fees.” (§ 1793.2, subd.
(d)(2)(B).) Thus, the language used in these two provisions reflects a basic, practical difference
between ensuring that a buyer is reimbursed with a cash payment for the initial registration fee
paid on the defective vehicle when the buyer selects the restitution remedy and ensuring that the
buyer does not pay the initial registration fee on the replacement vehicle when the buyer selects
the replacement remedy. The language is not intended to effectuate a fundamental difference in a
buyer's ability to recover *977  subsequent registration renewal fees depending on which remedy
the buyer selects. (Cf. Jiagbogu v. Mercedes-Benz USA (2004) 118 Cal.App.4th 1235, 1243, 13
Cal.Rptr.3d 679 (Jiagbogu) [similarly concluding that the offset a manufacturer may claim for the
buyer's use of the vehicle is the same regardless of whether the buyer selects the replacement or
restitution remedy, despite a difference in the offset provision's wording with respect to the two
remedies].)


In sum, based on the plain meaning of section 1793.2, subdivision (d)(2)(B) ’s text and considering
it in its statutory context, we hold that while the initial registration fee is recoverable as a collateral
charge, subsequent registration renewal and nonoperation fees are not auxiliary to and do not
supplement the price paid for a vehicle and are, therefore, not recoverable as collateral charges.


B. The Fees May Be Recoverable as Incidental Damages
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[11] Although registration renewal and nonoperation fees are not recoverable as collateral charges,
we hold that they are recoverable as incidental damages if they were incurred as a result of the
manufacturer's failure to promptly provide a replacement vehicle or restitution once its obligation
to do so under section 1793.2, subdivision (d)(2) arises.


Section 1793.2, subdivision (d)(2)(B) provides that a buyer may recover restitution “plus any
incidental damages to which the buyer is entitled under Section 1794, including, but not limited
to, reasonable repair, towing, and rental car costs actually incurred by the buyer.” Section 1794,
in turn, provides that a consumer “who is damaged by a failure to comply with any obligation
under [the Act] or under an implied or express warranty or service contract may bring an action
for the recovery of damages,” the measure of which “shall include the rights of replacement or
reimbursement as set forth in subdivision (d) of Section 1793.2, and the following: [¶] (1) Where
the buyer has rightfully rejected ***357  or justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711, 2712, and 2713 of the Commercial Code shall
apply. [¶] (2) Where the buyer has accepted the goods, Sections 2714 and 2715 of the Commercial
Code shall apply ....” (Id., subds. (a), (b)(1)-(2).)


California Uniform Commercial Code section 2715, subdivision (1) defines “[i]ncidental damages
resulting from the seller's breach” as “includ[ing] expenses reasonably incurred in inspection,
receipt, transportation and care and custody of goods rightfully rejected, any commercially
reasonable charges, expenses or commissions in connection with effecting cover and any other
reasonable expense incident to the delay or other breach.” *978  California Uniform Commercial
Code section 2711, subdivision (3) contains nearly identical language, providing that “[o]n rightful
rejection or justifiable revocation of acceptance a buyer has a security interest in goods in
his possession or control for any payments made on their price and any expenses reasonably
incurred in their inspection, receipt, transportation, **65  care and custody ....” No California
court has examined the meaning of these sections in any detail. But because California's Uniform
Commercial Code was adopted verbatim from the national Uniform Commercial Code, we may
look to the Uniform Commercial Code's official comments, as well as to how other courts have
interpreted the Uniform Commercial Code, for guidance. (Arriaga v. CitiCapital Commercial
Corp. (2008) 167 Cal.App.4th 1527, 1536, 85 Cal.Rptr.3d 143; Pacific Sunwear of California,
Inc. v. Olaes Enterprises, Inc. (2008) 167 Cal.App.4th 466, 474–475, 84 Cal.Rptr.3d 182; see also
Porter v. Gibson (1944) 25 Cal.2d 506, 512, 154 P.2d 703 [courts should review decisions of other
jurisdictions when interpreting uniform acts to ensure they are applied in a uniform manner].)


Since the Act expressly states that a buyer may recover incidental damages under California
Uniform Commercial Code section 2715 where a buyer has “accepted the goods” (Civ. Code, §
1794, subd. (b)(2)) but refers only to California Uniform Commercial Code sections 2711, 2712,
and 2713 where a buyer has “revoked acceptance of the goods” (Civ. Code, § 1794, subd. (b)(1)),
it may seem as though California Uniform Commercial Code section 2715 applies only when a
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buyer accepts the defective vehicle. The comment to California Uniform Commercial Code section
2715 makes clear, however, that this section was “intended to provide reimbursement for the buyer
who incurs reasonable expenses in connection with the handling of rightfully rejected goods or
goods whose acceptance may be justifiably revoked, or in connection with effecting cover where
the breach of the contract lies in non-conformity or non-delivery of the goods.” (U. Com. Code
com., 23A pt. 2 West's Ann. Cal. U. Com. Code (2002 ed.) foll. § 2715, p. 119, italics added.)
Courts have accordingly held that buyers who revoke acceptance of defective goods are entitled
to any incidental damages recoverable under national Uniform Commercial Code section 2-715.
(See, e.g., Newmar Corp. v. McCrary (2013) 129 Nev. 638, 646, 309 P.3d 1021, 1027; Durfee v.
Rod Baxter Imports, Inc. (Minn. 1977) 262 N.W.2d 349, 357.) Courts have also determined that
the same types of expenses are recoverable as incidental damages under either national Uniform
Commercial Code section 2-715 or national Uniform Commercial Code section 2-711. (See, e.g.,
Lanners v. Whitney (1967) 247 Or. 223, 236, 428 P.2d 398, 404 (Lanners); Warren v. Guttanit, Inc.
(1984) 69 N.C.App. 103, 114, 317 S.E.2d 5, 13.) We therefore need not resolve whether Kirzhner
accepted or revoked acceptance of his vehicle—or whether California Uniform Commercial Code
section 2715 *979  or ***358  2711 applies—in order to evaluate whether he is entitled to recover
his registration renewal and nonoperation fees as incidental damages.


The parties do not dispute that Kirzhner's registration renewal and nonoperation fees were
“reasonably incurred.” (Cal. U. Com. Code, § 2715, subd. (1).) We accordingly focus only on the
following two questions in determining whether Kirzhner's registration renewal and nonoperation
fees are recoverable as incidental damages: First, are such fees incurred in the “inspection, receipt,
transportation and care and custody” of a vehicle? (Ibid.) Second, do such fees “result[ ] from” or
are they incurred “incident to” a manufacturer's breach of warranty or other violation of the Act?
(Cal. U. Com. Code, § 2715, subd. (1).) In examining these interrelated questions, we conclude
that registration renewal and nonoperation fees paid after the manufacturer's duty to promptly
provide a replacement vehicle or restitution arises are expenses incurred in the “care and custody”
of a defective vehicle. (Ibid.) We further conclude that such fees “result from[ ]” and are incurred
“incident to” the manufacturer's breach of its duty to promptly provide restitution or a replacement
vehicle because the buyer would not have incurred the fees but for the manufacturer's delay. (Ibid.)


1. Care and Custody Costs
Turning to the first question, we consider whether registration renewal and nonoperation fees are
expenses incurred in the “inspection, receipt, transportation and care and custody” of a vehicle.
(Cal. U. Com. Code, § 2715, subd. (1).)


[12]  [13] As cases applying national Uniform Commercial Code section 2-715 make clear, the
phrase “care and custody” should not be read **66  broadly to encompass all costs incurred over
the course of possessing, owning, operating, or using nonconforming goods. Though the Court of
Appeal was concerned about opening up a “ ‘Pandora's box’ ” of potential costs manufacturers
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would be required to pay if it were to rule that registration renewal fees were recoverable as
incidental damages (Kirzhner, supra, 18 Cal.App.5th at p. 458, 226 Cal.Rptr.3d 296), there are
limits on such damages. Indeed, Kirzhner concedes that standard ownership or use costs—like gas,
car washes, or oil changes—will normally not qualify as incidental damages. We do not foreclose
the possibility that, in an unusual case, a buyer may be able to present particular circumstances
that might justify an exception to this general rule. Ordinarily, however, buyers are free to choose
whether to put gas or oil in the car and usually opt to expend such costs solely for their own
benefit in order to drive the vehicle and keep it operational. We have not found any case in which
a court has awarded such standard ownership or use costs—incurred solely for the buyer's benefit
and unconnected to the manufacturer's breach—as incidental damages. Registration renewal and
nonoperation fees are different, at *980  least where they are incurred after the manufacturer's
duty to promptly provide a replacement vehicle or restitution arises. At this point in time, the fees
are no longer simply a standard cost of ownership. They instead closely resemble the types of
postrevocation preservation and maintenance costs courts have awarded as incidental damages
reasonably incurred in the care and custody of nonconforming goods pending their return to the
seller.


In Lanners, for example, the Oregon Supreme Court awarded as incidental damages costs
necessary to protect and maintain a defective airplane after revocation, including storage costs,
ground insurance charges, the costs of removing the radio and battery, and the costs of installing
***359  special storage oil. (Lanners, supra, 428 P.2d at p. 404.) Similarly, in Western Conference
Resorts, Inc. v. Pease (Colo.App. 1983) 668 P.2d 973, the court awarded service work expenses
and tie-down fees—i.e., fees incurred in “tying down” an airplane to minimize the possibility of
damage from strong winds—to preserve and protect a defective airplane after revocation. (Id. at pp.
976–977.) The buyers in Lanners and Western Conference did not incur these costs in order to fly
the airplanes. Nor did they incur the costs in order to increase the value of their ownership interest
in the airplanes, given that they no longer had any ownership interest having revoked acceptance
of the airplanes. (Cal. U. Com. Code, § 2401, subd. (4) [rejection or revocation of acceptance of
the goods “revests title to the goods in the seller”].) Instead, the buyers incurred the costs in order
to maintain the nonconforming airplanes and to protect them from damage or theft for the sellers’
benefit while they were still in the buyers’ care and custody pending their eventual return to the
sellers. (Lanners, at p. 404; Western Conference, at pp. 976–977.)


Registration renewal and nonoperation fees serve similar purposes, at least when they are incurred
and paid after the manufacturer fails to comply with its duty to promptly repurchase or replace
a defective vehicle. To explain, the Act provides that, where a manufacturer is unable to repair
the vehicle after a reasonable number of attempts, the manufacturer must “promptly” provide a
replacement vehicle or restitution. (§ 1793.2, subd. (d)(2).) Once the manufacturer's duty to do so
arises, the buyer no longer has the same ownership interest in the vehicle since the manufacturer
can (and should) replace or repurchase it at any moment. A lessee's interest in “possession and
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use of” the vehicle (Cal. U. Com. Code, § 10103, subd. (a)(10)) for a certain number of years
under the lease agreement is likewise diminished. A lessee never owns the car during the term of
the lease, and the car typically reverts to the lessor in just two or three years under the terms of
the lease agreement. The lessee is nonetheless obligated to make ongoing registration payments
as long as the manufacturer fails to comply with its duty to promptly replace or repurchase the
vehicle. Indeed, despite this lessened interest, buyers and lessees are legally required to pay, and
cannot avoid paying, registration renewal fees incurred prior to the vehicle's transfer back to the
manufacturer. *981  (Veh. Code, §§ 4000, subd. (a)(1), 4601, 4604.) Moreover, **67  the buyer's
payment of such fees inures to the benefit of the manufacturer in two ways: First, the fees are tied
to and transfer with the vehicle and, as a result, the manufacturer will not need to pay any further
registration fees so long as it retrieves the vehicle more than 30 days prior to the registration's
expiration. (Veh. Code, §§ 5902.5, 9255.) The buyer cannot obtain a refund from the DMV for any
paid fees, even if they were paid only one day prior to the vehicle's return to the manufacturer. (See
Veh. Code, § 42231.) Second, payment of the fees safeguards the vehicle against impoundment
(Veh. Code, § 22651, subd. (o)(1)(A)) and hefty delinquency penalties (Veh. Code, §§ 9553, subd.
(a), 9554)—penalties for which the manufacturer would be responsible upon transfer unless it
could show that it was unaware of the buyer's failure to pay the fees (Veh. Code, § 9562, subd. (a)).


[14] For these reasons, registration renewal and nonoperation fees incurred after the
manufacturer's duty to promptly repurchase or replace the vehicle arises are unlike the standard
costs of ownership or use that buyers freely choose to incur for their own benefit in order to drive
the vehicle. They are more akin to postrevocation care and custody costs courts have ***360
awarded as reasonably incurred in order maintain and protect the goods for the seller's benefit
pending the seller's retrieval of the goods. The few cases that have analyzed whether registration
renewal fees or similar fees are among the types of costs that may be recovered as incidental
damages are in accord with our view. (See, e.g., Jacobs v. Rosemount Dodge-Winnebago South
(Minn. 1981) 310 N.W.2d 71, 77 [awarding all licensing fees paid from the date of revocation
through trial on the ground that the buyers paid these fees in fulfillment of their postrevocation duty
to hold the defective motorhome with reasonable care until the seller retrieved it].) We therefore
conclude that registration renewal and nonoperation fees paid after the manufacturer's duty to
promptly repurchase or replace the vehicle arises are recoverable as incidental damages incurred
in the care and custody of a defective vehicle.


2. Causation
We next consider whether Kirzhner's registration renewal and nonoperation fees “result[ed] from”
or were incurred “incident to” Mercedes's breach or other violation of the Act. (Cal. U. Com. Code,
§ 2715, subd. (1).) Kirzhner argues the he incurred the fees as a result of several different alleged
breaches, including Mercedes's alleged (1) breach of the implied warranty of merchantability; (2)
breach of its duty to repair under its express written warranty; and (3) breach of its duty under the
Act to promptly repurchase the vehicle after a reasonable number of repair attempts. We conclude
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that Kirzhner is entitled to recover only those fees incurred and paid as a result of Mercedes's
failure to promptly provide him with restitution.


*982  [15] In general, incidental damages incurred as a result of the seller's breach of its duties
under its express and implied warranties to deliver a merchantable and defect-free vehicle or
to repair the vehicle are recoverable under the Act. Such damages would include the types of
exemplar costs listed in the Act—i.e., “repair, towing, and rental car costs” (Civ. Code, § 1793.2,
subd. (d)(2)(B))—because such costs “result[ ] from” and are incurred “incident to” (Cal. U. Com.
Code, § 2715, subd. (1)) the defect itself and the failure to repair the defect. Stated differently, the
causal link is clear with respect to these types of costs since the buyer would not have incurred
them but for the breach. To provide an example, where a vehicle's defective engine breaks down
and the vehicle ceases to function, a buyer may incur costs in towing the vehicle to a repair facility,
additional costs in repairing the vehicle, and further costs in renting a car while the defective
vehicle is being repaired. All such costs are recoverable as resulting from the manufacturer's failure
to provide the buyer with a defect-free vehicle, since the costs would not have been incurred but
for the defect.


[16]  [17] By contrast, Kirzhner would have incurred and paid registration renewal or
nonoperation fees even if his vehicle had been defect-free and even if Mercedes had been
successful in repairing the defects. We therefore cannot conclude that Kirzhner would not have
incurred the fees but for the **68  fact that Mercedes provided him with a defective vehicle that
never conformed to its warranties. As many courts have held, “[a]n expense will not ordinarily
be considered as an item of incidental or consequential damage to a breach of warranty when
the buyer would have incurred the claimed expense even if the product or goods had been as
warranted.” (Delhomme Industries, Inc. v. Houston Beechcraft, Inc. (5th Cir. 1984) 735 F.2d 177,
185–186; accord, Industrial Graphics, Inc. v. Asahi Corp. (D. Minn. 1980) 485 F.Supp. 793,
808 [overhead expenses ***361  were “not recoverable in total” because they “would have been
incurred ... even if the [goods] had been as warranted[,]” but they were recoverable in the amount
greater than the buyer would have otherwise expended had the goods been defect-free]; Cal. U.
Com. Code, § 1305, subd. (a) [the goal is to put the “aggrieved party ... in as good a position as
if the other party had fully performed”].)


[18] In a different case, there may be unique facts presented under which registration renewal fees
could be found to have been caused by a manufacturer's breach of express or implied warranties.
For example, if the buyer could not use the vehicle due to the defects and was forced to acquire
a substitute vehicle as cover, the buyer might be able to recover the additional registration fee
incurred and paid on the substitute vehicle. But because registration renewal fees are a standard
cost of owning or leasing any vehicle, defective or not, they will normally not be recoverable as
incidental damages resulting from a breach of an express or implied warranty. Here, Kirzhner does
not allege any facts tending to show that he incurred increased or *983  additional registration fees
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that he would not have otherwise paid absent his vehicle's defects and Mercedes's failure to repair.
Simply put, the causal link between Mercedes's alleged breach of implied or express warranties
and Kirzhner's payment of registration renewal and nonoperation fees is missing.


[19] Kirzhner is entitled, however, to recover any registration renewal and nonoperation fees he
incurred after the date Mercedes failed to promptly provide him with restitution. At this point in
time, when the buyer or lessee has a greatly diminished interest in the vehicle and payment of the
fees primarily benefits the manufacturer, it is reasonable to conclude that the fees “result[ed] from”
and were incurred “incident to” the manufacturer's delay. (Cal. U. Com. Code, § 2715, subd. (1).)


We provide the following hypothetical scenario to illustrate: A buyer first presents a defective car
to a manufacturer for repair three months after purchase. The manufacturer is unable to repair the
car during the first repair attempt or three subsequent repair attempts over the next four months,
triggering a presumption under section 1793.22, subdivision (b)(2) that a reasonable number of
repair attempts have been made. The manufacturer nevertheless delays providing the buyer with
restitution or a replacement vehicle and, six months later, the buyer incurs a registration renewal
fee. The buyer pays the fee and the very next day the manufacturer finally repurchases or replaces
the vehicle. The payment of the fee, while legally required, was not a standard cost of ownership
or use of the vehicle since the buyer had a lessened ownership interest at the time the fee was paid
and was simply waiting for the manufacturer to comply with its duty to promptly repurchase or
replace the vehicle. The fee covers the vehicle for an entire year but, now that the vehicle is back in
the manufacturer's ownership and possession, its payment benefits the manufacturer. Even under
a less extreme hypothetical scenario where the buyer continues to possess and even use the car for
some time after payment of the registration renewal fee, the fee still benefits the manufacturer as
it might finally comply with its duty to repurchase or replace the vehicle at any moment. Under
either scenario, a trier of fact may reasonably conclude that the buyer would not have paid the
registration renewal fee but for the manufacturer's delay in repurchasing or replacing the vehicle.


In short, we conclude that Kirzhner may recover as incidental damages only those ***362
registration renewal and nonoperation fees resulting from Mercedes's alleged breach of its duty
under **69  section 1793.2, subdivision (d)(2) to promptly provide him with restitution. He is
not entitled to recover any registration renewal and nonoperation fees he paid prior to Mercedes's
alleged delay because those fees were not caused by Mercedes's breach or other violation of the
Act.


*984  C. Incidental Damages May Be Based on Violations of the Act
Mercedes argues that its duty under section 1793.2, subdivision (d)(2) to promptly provide
restitution or a replacement vehicle after a reasonable number of repair attempts cannot serve
as a basis for incidental damages because this duty does not constitute an independent ground
for liability under the Act. Mercedes further asserts that the question of whether a manufacturer
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complied with its obligation to promptly provide restitution or a replacement vehicle is relevant
only to the buyer's potential recovery of civil penalties for the manufacturer's willful failure to
comply with the Act. Since its section 998 offer did not include an offer to pay civil penalties,
Mercedes believes the issue of whether it failed to promptly provide restitution is not presently
before us in this case.


[20]  [21] Mercedes is correct that a manufacturer's willful failure to promptly provide restitution
or a replacement vehicle may result in an award of civil penalties pursuant to section 1794. (§
1794, subds. (c) & (e)(1); Lukather v. General Motors, LLC (2010) 181 Cal.App.4th 1041, 1051–
1052, 104 Cal.Rptr.3d 853 (Lukather).) But section 1794 also allows buyers to recover damages
for nonwillful violations of the Act. (Kwan v. Mercedes-Benz of North America, Inc. (1994) 23
Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371 (Kwan).) Subdivision (a) of section 1794 allows a buyer
“who is damaged by a failure to comply with any obligation under [the Act] or under an implied
or express warranty or service contract” to “bring an action for the recovery of damages.” (Italics
added.) The Act imposes several affirmative obligations on manufacturers in addition to the
requirement that they comply with their own warranties. These obligations include maintaining
“sufficient service and repair facilities” (§ 1793.2, subd. (a)(1)(A)); commencing repairs “within a
reasonable time” (§ 1793.2, subd. (b)); completing repairs “within 30 days” (ibid.); and “promptly”
replacing or providing restitution for those vehicles the manufacturer cannot repair after a
reasonable number of attempts (§ 1793.2, subd. (d)(2); accord, Jiagbogu, supra, 118 Cal.App.4th
at p. 1244, 13 Cal.Rptr.3d 679). The Act does not indicate that a buyer may recover only civil
penalties—and not damages—for certain violations of the Act's obligations, as Mercedes contends.
In fact, the civil penalty provision set forth in section 1794, subdivision (c) indicates the opposite,
providing that “[i]f the buyer establishes that the failure to comply was willful, the judgment may
include, in addition to the amounts recovered under subdivision (a), a civil penalty ....” (Italics
added.) Thus, the plain language of this section makes clear that the Act creates a “two-tier system
of damages” for willful and negligent violations of any of the Act's affirmative obligations. (Kwan,
at p. 184, 28 Cal.Rptr.2d 371.)


The Act's legislative history supports the above interpretation. Section 1794 originally provided
that consumers who were injured by “willful” violations *985  of the Act could bring an action “to
recover 3 times actual damages plus attorney's fees.” (Legis. Counsel's Dig., Assem. Bill No. 3560
(1981–1982 Reg. Sess.).) 6 Stats. 1982, Summary Dig., p. 138. It was ***363  amended in 1982 to
expressly include a remedy for nonwillful violations of the Act's statutory obligations, which was
previously only available under the common law doctrine of negligence per se. (Dept. of Consumer
Affairs, Explanation and Analysis of Assem. Bill No. 3560 (1981–1982 Reg. Sess.) Mar. 1982,
pp. 4–5, 10.) The amendment thus “entitle[d] a buyer to recover damages ... for nonwilful [sic]
(negligent) Song–Beverly violations by a warrantor, in addition to the buyer's present right to
recover [civil penalties] for wilful [sic] (intentional) violations.” (Dept. of Consumer Affairs,
Analysis of Assem. Bill No. 3324 (1979–1980 Reg. Sess.).) Accordingly, buyers may seek
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incidental damages resulting from a manufacturer's alleged failure to promptly provide restitution
or a replacement vehicle.


D. The Section 998 Offer Does Not Bar Recovery
[22]  [23] Mercedes argues that Kirzhner is precluded from showing that his registration **70
renewal and nonoperation fees resulted from any of Mercedes's alleged breaches because the
section 998 offer does not constitute an admission that Mercedes's breached its warranty or
otherwise violated the Act. It is true that a section 998 offer (Code Civ. Proc., § 998) is not an
adjudication of liability. (Milicevich v. Sacramento Medical Center (1984) 155 Cal.App.3d 997,
1004, 202 Cal.Rptr. 484.) It does not follow, however, that Kirzhner is precluded from showing he
is entitled to recover the fees as incidental damages, as Mercedes seems to suggest. The section 998
offer, accepted by Kirzhner, states that Mercedes will “make restitution in an amount equal to the
actual price paid or payable ... including any collateral charges ... plus incidental damages to which
the buyer is entitled under Section 1794 ... all to be determined by court motion if the parties cannot
agree.” By offering to pay incidental damages, the section 998 offer presumes liability with the
precise amount of damages to be later agreed upon by the parties or ruled upon by a court. In other
words, Mercedes “has already conceded that it would be liable for incidental damages; the question
is only whether the damages alleged are, in fact, incidental.” (Carrion v. Kirby Oldsmobile, Inc.
(C.D.Cal., Nov. 9, 2018, No. SACV 17-00231 JVS(JCGx)) 2018 WL 6137127, p. *2 [rejecting
similar argument made in relation to a settlement agreement providing for reimbursement of an
unspecified amount of incidental damages].) Thus, the section 998 offer does not prevent Kirzhner
from seeking recovery of the fees as incidental damages.


E. Remand Is Necessary on the Issue of Causation
[24]  [25] Although the section 998 offer does not preclude Kirzhner from seeking incidental
damages, and although we conclude that registration *986  renewal and nonoperation fees
incurred as a result of a manufacturer's failure to promptly provide restitution or a replacement
vehicle under section 1793.2, subdivision (d)(2) are recoverable as incidental damages, we are
unable to evaluate whether any of the fees Kirzhner paid resulted from Mercedes's failure to
promptly provide him with restitution. The duty to promptly provide restitution arises only after
the manufacturer is unable to repair the vehicle after being afforded the opportunity to make a
reasonable number of repair attempts. (Krotin v. Porsche Cars North America, Inc. (1995) 38
Cal.App.4th 294, 303, 45 Cal.Rptr.2d 10.) This case comes to us upon an early section 998
settlement offer and, consequentially, no record has been developed to show the dates on which
Kirzhner presented the vehicle for repair; the total number of attempted repairs; how long the
repairs took; whether Mercedes attempted ***364  to fix the same problem or different problems;
whether any of the repairs were successful; or whether any of the Act's presumptions, set forth in
section 1793.22, subdivision (b), that a “reasonable number of attempts have been made,” apply.
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We accordingly have no way of knowing when, if ever, Mercedes's duty to promptly provide
restitution arose and when its breach of this duty occurred.


Kirzhner argues that, because he commenced this lawsuit in September 2014 and Mercedes did
not provide him with restitution until August 2015, Mercedes failed to promptly provide him with
restitution. But, even though we agree that a delay of nearly a year from the date the manufacturer's
duty to provide restitution arises to the date it actually provides restitution is not prompt, Kirzhner's
filing of a lawsuit is not evidence that Mercedes's duty had already arisen by the date the lawsuit
was filed. We note, however, that while Kirzhner must show when the breach arose in order to
recover his registration renewal and nonoperation fees as incidental damages, he need not prove
that Mercedes's failure to promptly provide him with restitution was willful since he is not seeking
civil penalties. Thus, Mercedes cannot escape its obligation to pay the fees as incidental damages
by, for example, showing that it held a “good faith and reasonable belief” that its repurchase
obligation had not yet arisen at the time Kirzhner incurred and paid the fees. (Kwan, supra, 23
Cal.App.4th at p. 185, 28 Cal.Rptr.2d 371.) Instead, Kirzhner may recover any fees resulting from
Mercedes's negligent failure to promptly provide him with restitution. We additionally note that
if Kirzhner proves that Mercedes's repurchase obligation had, in fact, arisen by **71  the time he
filed suit, he will likely be able to recover the nonoperation fee he paid in June 2015 since a delay
of at least nine months from the time he filed suit to the date he paid the fee is not prompt.


*987  We acknowledge that our holding requires a buyer to prove not only that the manufacturer's
duty to provide restitution or a replacement vehicle arose but also that a manufacturer failed to
promptly comply with that duty in order to recover restitution renewal and nonoperation fees as
incidental damages. But we believe that, in many cases, this added burden will not be difficult
to meet. The question of whether a manufacturer has any obligation to provide restitution or a
replacement vehicle is almost always the key issue in dispute in these cases, with manufacturers
arguing that they have not yet been afforded with the opportunity to make a reasonable number
of repair attempts or denying that the vehicle is defective. (See, e.g., Ibrahim v. Ford Motor
Co. (1989) 214 Cal.App.3d 878, 888, 263 Cal.Rptr. 64; Lundy v. Ford Motor Co. (2001) 87
Cal.App.4th 472, 479–480, 104 Cal.Rptr.2d 545.) As such, courts regularly determine whether
and when the manufacturer's duty to provide restitution or a replacement vehicle arose. (See, e.g.,
Lukather, supra, 181 Cal.App.4th at p. 1052, 104 Cal.Rptr.3d 853 [determining the date by which
the manufacturer's duty arose]; Robertson v. Fleetwood Travel Trailers of California, Inc. (2006)
144 Cal.App.4th 785, 804, 50 Cal.Rptr.3d 731 [same].) If the buyer succeeds in proving that the
duty arose well before filing suit, it should not be difficult for the buyer to also prove that the
manufacturer failed to act promptly since the buyer had to resort to a lawsuit in order to get the
manufacturer to finally comply with its duty.


To summarize, although the parties’ section 998 settlement presumes liability, it leaves the amount
of damages to be awarded open and requires a court to determine the amount “if the parties cannot
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***365  agree.” Here, the parties could not agree on an amount and dispute whether Mercedes's
alleged delay caused Kirzhner to incur any of his registration renewal or nonoperation fees as
incidental damages. We accordingly reverse the judgment of the Court of Appeal with directions
to remand the matter for further proceedings consistent with our opinion.


III. DISPOSITION


In conclusion, we hold that registration renewal and nonoperation fees are not recoverable as
collateral charges under section 1793.2, subdivision (d)(2)(B), part of the Act because they are not
collateral to the price paid for the vehicle, but they are recoverable as incidental damages under
section 1794, part of the Act if they were incurred and paid as a result of a manufacturer's failure
to promptly provide a replacement vehicle or restitution under section 1793.2, subdivision (d)
(2). Because the disputed issue of *988  causation has not yet been adjudicated, we reverse the
judgment of the Court of Appeal and remand with directions to remand the case to the trial court
for proceedings consistent with this opinion.


Cantil-Sakauye, C. J., Chin, J., Corrigan, J., Liu, J., Cuéllar, J., and Kruger, J., concurred.


All Citations


9 Cal.5th 966, 470 P.3d 56, 266 Cal.Rptr.3d 346, 102 UCC Rep.Serv.2d 665, 20 Cal. Daily Op.
Serv. 7482, 2020 Daily Journal D.A.R. 7808


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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MIKHAIL KROTIN et al., Cross-complainants and Appellants,
v.


PORSCHE CARS NORTH AMERICA, INC., Cross-defendant and Respondent.


No. B079295.
Court of Appeal, Second District, Division 2, California.


Aug 18, 1995.


SUMMARY


After allegedly experiencing persistent mechanical problems with their leased automobile, the
lessees stopped making their lease payments. The manufacturer repossessed the car and filed a
complaint against the lessees for recovery of the vehicle and breach of contract. The lessees filed
a cross-complaint against the manufacturer that included causes of action for breach of express
and implied warranty and violation of the Song-Beverly Consumer Warranty Act (Civ. Code, §
1790 et seq.). On the allegations of the complaint, a stipulated judgment was entered in favor
of the manufacturer. As to the cross-complaint, the jury returned a special verdict in favor of
the manufacturer, and judgment was entered against the lessees. (Superior Court of Los Angeles
County, No. BC028475, Michael Berg, Judge.)


The Court of Appeal affirmed the judgment. The court held that the trial court erred in instructing
the jury that a lessee of a vehicle “who justifiably rejects or revokes acceptance of a vehicle
must do so within a reasonable time after the lessee discovers the grounds for rejection or
revocation.” Although the instruction accurately stated principles of commercial law under the
California Uniform Commercial Code, the Song-Beverly Consumer Warranty Act does not require
rejection or revocation within a reasonable time, or any time at all. The act supplements, rather
than supersedes, the California Uniform Commercial Code, and it imposes an affirmative duty
upon the manufacturer to provide restitution or replacement when a covered defect (Civ. Code,
§ 1793.22, subd. (e)(1)) is not repaired after a reasonable number of attempts. In this case, the
lessees sought remedies under the act and not under the California Uniform Commercial Code.
To secure relief, the act requires only that the consumer give the manufacturer a reasonable
opportunity to repair the vehicle. However, the court held that the error did not warrant reversal.
The critical issue was whether the problem *295  with the car persisted after a reasonable number
of attempts to correct it, triggering the replacement or reimbursement provisions of the act. It
did not reasonably appear that the jury believed the lessees' evidence. On special verdict forms,
the jury had to specify whether the manufacturer breached its express warranty and the implied
warranty of merchantability. The jury answered “no” to both questions. Those determinations
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were wholly separate from the rejection/revocation determination. If the manufacturer did not
breach any warranty, whether or not the lessees rejected or revoked acceptance of the vehicle
within a reasonable time was of no consequence. It was therefore not reasonably probable that the
instructional error actually misled the jury. (Opinion by Boren, P. J., with Fukuto, J., and Brandlin,
J., *  concurring.)


* Judge of the Municipal Court for the South Bay Judicial District sitting under assignment
by the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 139--Scope of Review--Presumptions--Instructions-- Facts Viewed in Light
Most Favorable to Appellant.
Where the only contention on appeal relates to a jury instruction, in assessing the instruction's
prejudicial impact, the reviewing court cannot use the view of the evidence and inferences most
favorable to the prevailing party. Instead, the court must assume the jury might have believed
the appellant's evidence and, if properly instructed, might have decided in the appellant's favor.
Accordingly, the reviewing court states the facts most favorably to the party appealing the
instructional error alleged, in accordance with the customary rule of appellate review.


(2)
Consumer and Borrower Protection Laws § 31--Song-Beverly Consumer Warranty Act--Actions--
Instructions--Absence of Requirement That Lessee Revoke or Reject Acceptance of Automobile.
In an action under the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), arising
from a car manufacturer's alleged failure to repair the lessees' vehicle after repeated attempts,
the trial court erred in instructing the jury that a lessee of a vehicle “who justifiably rejects or
revokes acceptance of a vehicle must do so within a reasonable time after the lessee discovers
the grounds for rejection or revocation.” Although the instruction accurately stated principles of
*296  commercial law under the California Uniform Commercial Code, the act does not require
rejection or revocation within a reasonable time, or any time at all. The act supplements, rather than
supersedes, the California Uniform Commercial Code, and it imposes an affirmative duty upon the
manufacturer to provide restitution or replacement when a covered defect (Civ. Code, § 1793.22,
subd. (e)(1)) is not repaired after a reasonable number of attempts. Although Civ. Code, § 1794
(buyer's damages), brings the California Uniform Commercial Code into play, the conjunctive
language in that section indicates that the statute itself provides an additional measure of damages
beyond replacement or reimbursement (Civ. Code, § 1793.2, subd. (d)) and permits, at the option
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of the buyer, the California Uniform Commercial Code measure of damages. In this case, the
lessees sought remedies under the act and not under the California Uniform Commercial Code. To
secure relief, the act requires only that consumers give the manufacturer a reasonable opportunity
to repair the vehicle.


[See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 306 et seq.]


(3a, 3b)
Consumer and Borrower Protection Laws § 31--Song-Beverly Consumer Warranty Act--Actions--
Instructions--Absence of Requirement That Lessee Revoke or Reject Acceptance of Automobile--
Harmless Error.
In an action under the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), although
the trial court erred in instructing the jury that a lessee of a vehicle “who justifiably rejects or
revokes acceptance of a vehicle must do so within a reasonable time after the lessee discovers the
grounds for rejection or revocation,” inasmuch as a formal rejection or revocation of acceptance
is not required under the act, the error did not warrant reversal. The critical issue was whether the
problem with the car persisted after a reasonable number of attempts to correct it, triggering the
replacement or reimbursement provisions of the act. However, it did not reasonably appear that
the jury believed the lessees' evidence. On special verdict forms, the jury had to specify whether
the manufacturer breached its express warranty and the implied warranty of merchantability.
The jury answered “No” to both questions. Those determinations were wholly separate from the
rejection/revocation determination. If the manufacturer did not breach any warranty, whether or
not the lessees rejected or revoked acceptance of the vehicle within a reasonable time was of no
consequence. It was therefore not reasonably probable that the instructional error actually misled
the jury. Also, in assessing prejudice, it was *297  not significant that one of the eleven jurors,
when polled, disagreed with the special verdict as to the finding of no breach of warranty.


(4)
Appellate Review § 170--Harmless and Reversible Error--Constitutional Provisions.
A judgment may not be reversed for instructional error in a civil case unless, after examination of
the entire case, including the evidence, the court is of the opinion that the error complained of has
resulted in a miscarriage of justice (Cal. Const., art. VI, § 13). Instructional error in a civil case is
prejudicial where it seems probable that the error prejudicially affected the verdict.


COUNSEL
Taylor & Hodges, A. Clifton Hodges and Berta Peterson-Smith for Cross-complainants and
Appellants.
Robert W. Beck and Kristine J. Exton for Cross-defendant and Respondent.
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Lewis, D'Amato, Brisbois & Bisgaard, Jonathon Kaplan, Russell G. Weiss, Carroll, Burdick &
McDonough, James W. Henderson, Jr., Geoffrey O. Evers and Joanna R. Mendoza as Amici Curiae
on behalf of Cross-defendant and Respondent.


BOREN, P. J.


This is an action arising under the Song-Beverly Consumer Warranty Act, Civil Code section 1790
et seq., commonly referred to as California's “lemon law” (hereinafter, the Act). The sole issue
on appeal is whether the trial court prejudicially erred in instructing the jury that the lessee of a
vehicle “who justifiably rejects or revokes acceptance of a vehicle must do so within a reasonable
time after the lessee discovers the grounds for rejection or revocation.” We find that to establish
breach of warranty obligations under the Act, a formal rejection or revocation of acceptance of
the vehicle after discovery of defects or nonconformities is not required, as distinguished from the
manufacturer failing to offer restitution or replacement of the vehicle, on its own initiative or upon
prompting by the consumer, after a reasonable number of attempts by the manufacturer to remedy
the defects at any time during the warranty period. Nonetheless, the erroneous instruction does not
warrant reversal, as it was unlikely to have misled the jury and become a factor in its verdict. *298


Facts
(1) Since the only contention on appeal relates to a jury instruction, “[i]n assessing an instruction's
prejudicial impact, we cannot use the view of the evidence and inferences most favorable to the
[prevailing party]. [Citations.] Instead, we must assume the jury might have believed [appellant's]
evidence and, if properly instructed, might have decided in [appellant's] favor. [Citations.]” (Shell
Oil Co. v. Winterthur Swiss Ins. Co. (1993) 12 Cal.App.4th 715, 773 [15 Cal.Rptr.2d 815].)
Accordingly, we state the facts most favorably to the party appealing the instructional error alleged,
in accordance with the customary rule of appellate review. (Sills v. Los Angeles Transit Lines
(1953) 40 Cal.2d 630, 633 [255 P.2d 795].)


On October 3, 1987, Mikhail Krotin and Maya Krotin (hereinafter, the Krotins) signed a 60-month
lease for a new 1987 Porsche 944. At the outset, the Krotins experienced problems driving the car
in the morning after a cold start. After the car was initially started, it immediately died, and had to
be restarted, sometimes several times. The car then proceeded very slowly even if the accelerator
was floored. In fact, acceleration after a cold start caused the car to shake. The problem subsided
only after driving the car for 10 to 15 minutes. During the first two months of the lease, the
Krotins brought the car into the dealership four times for repair of the problem. The dealership kept
the car several days for service on each occasion. However, the cold-start problem persisted. As
time passed, other problems developed. In November, a metallic sound began emanating from the
engine on the front passenger side of the vehicle. Thereafter, the idle speed jumped up and down.
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In February of 1988, the Krotins took the car to a different dealership for service regarding the
same cold-start problems, as well as engine noise and the failure of the turbo feature to activate
properly. The cold-start problems persisted, and the turbo problem still appeared intermittently.
In March of 1988, the Krotins brought the car back to the original dealership, complaining again
about the cold-start problem and the metallic sound. In April, the car was at the dealership for
11 days. The metallic sound was determined to be a heat shield rattle. But the cold-start problem
persisted. In early May, an engineer from Porsche Cars of North America, Inc. (hereinafter,
Porsche) recommended replacing the computer, and the manufacturer's corporate headquarters
recommended service at a third dealership. The car was at the dealership for five days. Mr. Krotin
went to get the car, turned on the ignition with his key, and the engine died. The cold-start problems
persisted. In May of 1988, the Krotins orally requested “a buy-back,” which the corporate office
rejected. At the 30,000-mile scheduled service check in *299  October of 1989, the Krotins again
complained of the cold-start problems, as well as a defective windshield washer, fog light and
climate control. For another year, through October of 1990, the Krotins had the car in for service
11 times. The Krotins brought the car to several different dealerships over the years, but the cold-
start problems were never repaired. 1


1 We note that at trial Mr. Krotin was questioned regarding the following interrogatory answer
by him: “As indicated in our response, we, in good faith believe, that the subject vehicle
never exhibited a cold-start problem on or after May 2nd, 1988; yet, I cannot be sure.” On
redirect examination Mr. Krotin explained that such statement by him was not accurate, and
that prior to that interrogatory response, which was typed by his counsel's office and not read
carefully by him, he had also stated, “Deny,” when asked to admit that the vehicle never
exhibited cold-start problems after May 2, 1988. Moreover, it was later revealed at trial that
his counsel's summary of the repair history of the vehicle was apparently taken from a service
history of the vehicle which had been compiled in February of 1991 by a district service
manager from Porsche who obtained copies of service records from various dealerships to
prepare “a lemon law summary analysis.”
There was also an inconsistency as to Mrs. Krotin's trial and deposition testimony. In her
deposition, she had indicated that the vehicle's stalling did not arise until the last two years
of their four-year ownership of the vehicle. At trial, she testified that the condition started
to occur during the first year of ownership.


In January of 1991, the Krotins wrote to Porsche's corporate headquarters, indicated that the car
was a lemon and requested their money back. At that time, the car was 39 months old and had
approximately 60,000 miles on it. On February 4, 1991, the Krotins also wrote to Porsche Financial
Services, with whom they had the lease agreement, and declared, “this will be our last payment,
and we revoke acceptance of this vehicle because this vehicle is a lemon.” Also in February, the
Krotins retained the services of an independent automotive expert, Louis Nanos, who inspected
the car at a Porsche dealership and determined, based upon his assessment of a problem with the
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wiring harness and its relationship to the engine coolant temperature sensor, that the car was “[n]ot
driveable.” Thereafter, the Krotins kept the car at their house but did not drive it. Approximately
nine months later, Porsche Financial Services repossessed the car.


Meanwhile, on March 16, 1991, Porsche Financial Services filed a complaint against the Krotins
for recovery of the vehicle and breach of contract. On June 5, 1991, the Krotins filed a cross-
complaint against Porsche for, inter alia, breach of express and implied warranty and violation of
the Act. On the allegations in the complaint, a stipulated judgment was entered at the time of trial
in favor of Porsche Financial Services for $18,293.17, plus costs. As to the cross-complaint, the
jury returned a special verdict by a vote of 11 to 1 in favor of Porsche, and judgment was entered
against the Krotins. The Krotins appeal. *300


Discussion


I. Instructional Error
(2) The Krotins correctly contend that the trial court erred in instructing the jury that “[a] lessee
who justifiably rejects or revokes acceptance of a vehicle must do so within a reasonable time
after the lessee discovers the grounds for rejection or revocation.” The instruction accurately
states general principles of commercial law set forth in the California Uniform Commercial Code
(hereinafter, Commercial Code). 2  However, the Act, which specifically sets forth procedures
when a manufacturer or its representative is unable to service or repair a new vehicle to conform
to applicable warranties after a reasonable number of attempts (Civ. Code, § 1793.2, subd. (d)), is
unlike the Commercial Code in that it contains no provision which requires rejection or revocation
of acceptance of the vehicle within a reasonable time, or any time at all. 3


2 Commercial Code section 2602, subdivision (1) provides: “Rejection of goods must be
within a reasonable time after their delivery or tender. It is ineffective unless the buyer
seasonably notifies the seller.” Acknowledging that nonconformities in goods might be first
discovered a substantial time after tender of the goods and rejection is thus no longer possible,
Commercial Code section 2608, subdivision (2) provides, in pertinent part: “Revocation of
acceptance must occur within a reasonable time after the buyer discovers or should have
discovered the ground for it ....” Commercial Code section 2607, subdivision (3)(a) provides:
“The buyer must within a reasonable time after he discovers or should have discovered any
breach notify the seller of breach or be barred from any remedy.” Accordingly, a buyer who
unreasonably delays might lose the right under the Commercial Code to reject or revoke
acceptance.


3 Civil Code section 1793.2, subdivision (d)(2) provides, in pertinent part, as follows: “If the
manufacturer or its representative in this state is unable to service or repair a new motor
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vehicle ... to conform to the applicable express warranties after a reasonable number of
attempts, the manufacturer shall either promptly replace the new motor vehicle ... or promptly
make restitution to the buyer .... However, the buyer shall be free to elect restitution in lieu
of replacement, and in no event shall the buyer be required by the manufacturer to accept
a replacement vehicle.”


The relationship between the Commercial Code and the Act was discussed in Krieger v. Nick
Alexander Imports, Inc. (1991) 234 Cal.App.3d 205 [285 Cal.Rptr. 717]. In 1963, the Legislature
enacted the California version of the Uniform Commercial Code, which defined the types of
warranties available for consumer purchases and the remedies for breach of warranty. (Id. at p.
212.) Remedies for breach of warranty in the Commercial Code include rejecting nonconforming
goods, revoking acceptance, and covering by purchase of substitute goods (Com. Code, §§
2711-2721); but punitive damages are unavailable, and limitations of liability and disclaimers
or modifications of warranties are permitted (Com. Code, § 2316). (See *301  Krieger, supra,
234 Cal.App.3d at pp. 212-213.) “These provisions of the code are limited in providing effective
recourse to a consumer dissatisfied with a purchase. They make no provision for punitive damages,
attorney's fees, consequential damages beyond those attendant to a substitute purchase, or for court
supervised performance of warranties. [Citation.].” (Id. at p. 213.)


On the other hand, the Act (Civ. Code, §§ 1790-1795.8), enacted in 1970, provides more extensive
consumer protections. “The Act regulates warranty terms, imposes service and repair obligations
on manufacturers, distributors, and retailers who make express warranties, requires disclosure of
specified information in express warranties, and broadens a buyer's remedies to include costs,
attorney's fees, and civil penalties. [Citations.] ... [¶] In 1982, the Legislature added a provision
designed to give recourse to the buyer of a new automobile that suffers from the same defect
repeatedly, or is out of service for cumulative repairs for an extended period. [Citations.]” (Krieger
v. Nick Alexander Imports, Inc., supra, 234 Cal.App.3d at p. 213.) In 1992, the statutory scheme
was structurally modified (Stats. 1992, ch. 1232 (Sen. Bill No. 1762), §§ 6, 7), but it reaffirmed
criteria for determining when there has been a “reasonable number of attempts” to repair a new
vehicle, and to submit disputes, under certain circumstances, to a “qualified third-party dispute
resolution process.” (Civ. Code, § 1793.22, subds. (b), (c), (d).)


As to the relationship between the Act and the Commercial Code, it is undisputed that the
Act “supplements, rather than supersedes, the provisions of the California Uniform Commercial
Code.” (Krieger v. Nick Alexander Imports, Inc., supra, 234 Cal.App.3d at p. 213.) “The provisions
of [the Act] shall not affect the rights and obligations of parties determined by reference to the
Commercial Code except that, where the provisions of the Commercial Code conflict with the
rights guaranteed to buyers of consumer goods under the provisions of [the Act], the provisions of
[the Act] shall prevail.” (Civ. Code, § 1790.3.) “The remedies provided by [the Act] are cumulative
and shall not be construed as restricting any remedy that is otherwise available ....” (Civ. Code,
§ 1790.4.)
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In the present case, we must resolve the interplay between the manufacturer's responsibility under
the Act to provide prompt restitution or replacement (Civ. Code, § 1793.2, subd. (d)(2)) and the
buyer's obligation under the Commercial Code to reject or revoke acceptance of the vehicle a
reasonable time after discovery of defects covered under warranty (Com. Code, §§ 2607, subd. (3)
(a), 2608, subd. (2)). The Act contains no “reasonable time” requirement by which the consumer
must invoke the Act or lose *302  rights granted by that statutory scheme. Rather, the Act
creates an affirmative duty upon the manufacturer or its representative to provide restitution or
replacement when a covered defect, i.e. a “nonconformity” (Civ. Code, § 1793.22, subd. (e)(1)), is
not repaired after a reasonable number of attempts. As Porsche and amici curiae emphasize, Civil
Code section 1794 does bring the Commercial Code into play. 4  Nonetheless, as the conjunctive
language in Civil Code section 1794 indicates, the statute itself provides an additional measure of
damages beyond replacement or reimbursement (Civ. Code, § 1793.2, subd. (d)) and permits, at
the option of the buyer, the Commercial Code measure of damages which includes “the cost of
repairs necessary to make the goods conform.” (Civ. Code, § 1794, subd. (b)(2).)


4 Civil Code section 1794, subdivision (b) provides as follows: “The measure of the
buyer's damages in an action under this section shall include the rights of replacement or
reimbursement as set forth in subdivision (d) of Section 1793.2, and the following: [¶] (1)
Where the buyer has rightfully rejected or justifiably revoked acceptance of the goods or
has exercised any right to cancel the sale. Sections 2711, 2712, and 2713 of the Commercial
Code shall apply. [¶] (2) Where the buyer has accepted the goods, Sections 2714 and 2715
of the Commercial Code shall apply, and the measure of damages shall include the cost of
repairs necessary to make the goods conform.” (Italics added.)


Here, at trial the Krotins sought remedies under the Act and not under the Commercial Code,
even though in a letter they had formally revoked acceptance when they stopped making payments
under the lease. Accordingly, they were not required to reject or revoke acceptance at a reasonable
time, or indeed at any time at all. 5


5 It is thus unnecessary to take judicial notice of an explanatory document by the California
Department of Consumer Affairs which sponsored a prior version of Civil Code section
1794, subdivision (b) (Stats. 1982, ch. 385, § 2, p. 1716) or to delve into the legislative history
of this subdivision (see Stats. 1987, ch. 1280, § 4 [specifying that the measure of a buyer's
damages under this section shall include replacement or reimbursement “and” Commercial
Code remedies]). The language of Civil Code section 1794, subdivision (b) is sufficiently
clear and unambiguous as to not require resort to statutory history to determine legislative
intent. (See Wells Fargo Bank v. Bank of America (1995) 32 Cal.App.4th 424, 433-434 [38
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Cal.Rptr.2d 521]; City of Ontario v. Superior Court (1993) 12 Cal.App.4th 894, 901 [16
Cal.Rptr.2d 32].)


Amici curiae in the present case urge an appeal to “common sense” in that if a manufacturer,
pursuant to the Act, must respond promptly to a consumer's demand for replacement or
reimbursement, then the consumer must be under a duty to notify the manufacturer in a reasonable
and timely manner of the need for such action. Otherwise, the argument goes, the manufacturer
would have to become “clairvoyant” with respect to acknowledging and responding to otherwise
unknown claims by consumers. However, as previously discussed, the Act does not require
consumers to take any affirmative steps to secure relief for the failure of a manufacturer to service
or repair a *303  vehicle to conform to applicable warranties—other than, of course, permitting
the manufacturer a reasonable opportunity to repair the vehicle. The so called “commonsense”
argument arises only because of the disparity between the law as written and reality as it appears
in the typical service department of a dealership. In reality, as indicated by the facts alleged at
trial by the Krotins, the manufacturer seldom on its own initiative offers the consumer the options
available under the Act: a replacement vehicle or restitution. Therefore, as a practical matter, the
consumer will likely request replacement or restitution. But the consumer's request is not mandated
by any provision in the Act. Rather, the consumer's request for replacement or restitution is often
prompted by the manufacturer's unforthright approach and stonewalling of fundamental warranty
problems.


An automobile manufacturer need not read minds to determine which vehicles are defective; it
need only read its dealers' service records. The Act requires the manufacturer to maintain or to
designate and authorize service and repair facilities in the state (Civ. Code, § 1793.2, subd. (a)(1)
(A)); i.e., usually, automobile dealerships with service departments. As indicated by the facts in the
present case, where a district service manager from Porsche ultimately obtained copies of service
records from various dealerships to prepare, as she termed it, “a lemon law summary analysis,”
a manufacturer is capable of becoming aware of every failed repair attempt. Computerized
recordkeeping at dealership service departments could easily facilitate this task, even without
any direct contact from the consumer to the manufacturer or any request for replacement or
reimbursement to the dealership. It is thus apparent that a manufacturer need not be “clairvoyant”;
it need only demonstrate more initiative in honoring warranties.


The Legislature, of course, may change the statutory scheme in question to satisfy the desires
of vehicle manufacturers. As it stands now, however, the manufacturer has an affirmative duty
to replace a vehicle or make restitution to the buyer if the manufacturer is unable to repair the
new vehicle after a reasonable number of repair attempts, and the buyer need not reject or revoke
acceptance of the vehicle at any time. The buyer need only provide the manufacturer with a
reasonable opportunity to fix the vehicle. Accordingly, the jury instruction complained of which
required the lessee in the present case to reject or revoke acceptance within a reasonable time was
error.
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II. No Prejudicial Error
(3a) Although we find instructional error, as discussed above, it does not warrant a reversal of
the judgment. ( 4) “A judgment may not be reversed *304  for instructional error in a civil case
'unless, after an examination of the entire cause, including the evidence, the court shall be of the
opinion that the error complained of has resulted in a miscarriage of justice.' (Cal. Const., art. VI,
§ 13.) ... [¶] Instructional error in a civil case is prejudicial 'where it seems probable' that the error
'prejudicially affected the verdict.' [Citations.]” (Soule v. General Motors Corp. (1994) 8 Cal.4th
548, 580 [34 Cal.Rptr.2d 607, 882 P.2d 298]; see LeMons v. Regents of University of California
(1978) 21 Cal.3d 869, 875-876 [148 Cal.Rptr. 355, 582 P.2d 946]; Henderson v. Harnischfeger
Corp. (1974) 12 Cal.3d 663, 670 [117 Cal.Rptr. 1, 527 P.2d 353].)


(3b) In the present case, the critical issue before the jury was whether the problem afflicting
the Krotins' Porsche persisted after a reasonable number of attempts to correct it, triggering the
replacement or reimbursement provision of the Act. (See Ibrahim v. Ford Motor Co. (1989)
214 Cal.App.3d 878, 891 [263 Cal.Rptr. 64].) As the Krotins acknowledge on appeal, Porsche's
argument in its defense at trial was that the Krotins' complaints were not credible. Porsche
impeached the Krotins' testimony based on their responses to interrogatories, and attacked the
testimony of their expert witness based on alleged bias and lack of sufficient automotive expertise.
The issue at trial was essentially whether Porsche breached its warranty under the Act. The Krotins
correctly urge that, if the jury had believed their evidence and was properly instructed, it is
reasonably probable it would have found in their favor. (See Mitchell v. Gonzales (1991) 54 Cal.3d
1041, 1054-1055 [1 Cal.Rptr.2d 913, 819 P.2d 872]; Shell Oil Co. v. Winterthur Swiss Ins. Co.,
supra, 12 Cal.App.4th at p. 773.) Nonetheless, it does not reasonably appear that the jury did
believe the Krotins' evidence.


During argument to the jury, counsel for Porsche did not refer to the trial judge's instruction
regarding rejection/revocation. Rather, counsel argued that the Krotins lacked credibility and
that their account exaggerated the mechanical problems and Porsche's intransigence. 6  Counsel
suggested that the records of Porsche's dealers constituted a more accurate description of what had
occurred, stating that “records don't lie.”


6 Counsel for Porsche did mention in argument that the Krotins had not requested “a buy-back”
but had just asked that the car be fixed. However, counsel did not argue that this circumstance
was connected to the trial court's instruction regarding rejection/revocation.


The trial court presented the jury with special verdict forms. The last of the special verdict
questions asked whether the Krotins had rejected or revoked acceptance within a reasonable
time. Counsel did not address this question during argument. Moreover, before reaching that
question, the jury *305  was required to specify whether Porsche had breached its express warranty
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and whether it had breached the implied warranty of merchantibility. As to the two breach of
warranty questions, the jury answered “No.” 7  Those determinations were wholly separate from
the rejection/revocation determination. The breach of warranty questions were thus resolved
independently of the rejection/revocation issue, as the trial court apparently intended. 8  Plainly, if
Porsche did not breach any warranty, whether or not the Krotins rejected or revoked acceptance
of the vehicle within a reasonable time was of no consequence.


7 The relevant special verdict questions were as follows:
“Question No. 1:
“Did Porsche Cars North America, Inc. breach its express warranty to the Plaintiffs under
the Song-Beverly Act?
“Answer 'yes' or 'no.': No.
“Question No. 2:
“Did Porsche Cars North America, Inc. breach the implied warranty of merchantability to
the Plaintiffs under the Song-Beverly Act?
“Answer 'yes' or 'no.': No.
“If you answer both questions 1 and 2 'No', do not answer any further questions and simply
date and sign the verdict form. If you answer either question 1 or 2 'Yes' answer questions
3, 4, 5 and 6.
[Questions 3 through 6 omitted.]
“Question No. 7:
“Regardless of your answer to the above questions, please answer the following question:
“Did Plaintiffs reject or revoke acceptance of the vehicle within a reasonable time after
discovery of the grounds for rejection or revocation?
“Answer: 'Yes' or 'No' No.”


8 We do not perceive a minor ambiguity appearing in special verdict instructions to be of any
significance. The jurors were told to answer no further questions if questions 1 and 2 were
answered “No” and to then sign and date the verdict form. However, because question 7
requested an answer—“[r]egardless of your answer to the above questions ...” (i.e., questions
1 through 6.)—the jury apparently answered it anyway. Nothing in that answer suggests that
it figured in the jury's determination of the breach issues.


We must also assume that the jury's answer to the rejection/revocation question was made in
accordance with the trial court's directive that it be made “[r]egardless” of whether or not the
warranties had been breached. Thus, the erroneous instruction as to failure to timely reject or
revoke acceptance of the vehicle came into play essentially as nothing more than a defense upon
which Porsche placed no emphasis in argument. It was never connected to any element necessary
to establish breach of warranty. It is therefore not reasonably probable that this sole instructional
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error “actually mislead the jury” (Soule v. General Motors Corp., supra, 8 Cal.4th at p. 581, fn.
11, italics in original) and became a factor in its verdict.


Equally unpersuasive as a factor in assessing prejudice is the 11-to-1 verdict in favor of Porsche.
Even a verdict of 10 to 2 has been deemed “not *306  particularly close” (Mitchell v. Gonzales,
supra, 54 Cal.3d at p. 1055), and thus not helpful in assessing the impact of the instructional error.
(See Shell Oil Co. v. Winterthur Swiss Ins. Co., supra, 12 Cal.App.4th at p. 772.) It is therefore
not significant in the present case that one of the 11 jurors when polled disagreed with the special
verdict as to the finding of no breach of warranty.


Accordingly, the instructional error does not warrant reversal of the judgment.


Disposition
The judgment is affirmed. Each party is to bear its own on appeal.


Fukuto, J., and Brandlin, J., *  concurred.
* Judge of the Municipal Court for the South Bay Judicial District sitting under assignment


by the Chairperson of the Judicial Council.


A petition for a rehearing was denied September 14, 1995. *307


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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ANTHONY KWAN, Plaintiff and Respondent,
v.


MERCEDES-BENZ OF NORTH AMERICA, INC., Defendant and Appellant.


No. A059251.
Court of Appeal, First District, Division 3, California.


Mar 11, 1994.


SUMMARY


The trial court entered a judgment on a jury verdict for the purchaser of a new automobile in
his action against the dealer for violation of the refund-or-replace provision of the Song-Beverly
Consumer Warranty Act (Civ. Code, §§ 1790, 1793.2, subd. (d)(2)). The verdict was for actual
damages and for a penalty for willful violation of the act. (Superior Court of the City and County
of San Francisco, No. 926894, Daniel M. Hanlon, Judge.)


The Court of Appeal affirmed the judgment insofar as it adjudged defendant in violation of Civ.
Code, § 1793.2, subd. (d)(2), but reversed as to damages, and remanded for a new trial on the
question of damages, including any civil penalty, to which the purchaser was entitled. The court
held that the trial court erred in its instructions on what constituted a “willful” violation of the
act for purposes of its civil penalty provision (Civ. Code, § 1794, subd. (c)). The trial court's
definition of “willful,” which was drawn from Pen. Code, § 7, subd. 1, provided that the word
merely implies “a purpose or willingness to commit the act or to make the omission in question.”
However, defendant was entitled to an instruction informing the jury that its failure to refund or
replace was not willful if it reasonably and in good faith believed the facts did not call for a refund
or replacement. The Penal Code definition of willful, by itself, gave inadequate guidance under the
circumstances of the case. The degree of conflict in the evidence and the complete lack of guidance
on the issue provided by the instruction given indicated a more favorable result was reasonably
probable had the jury been instructed adequately, and thus the instruction resulted in a miscarriage
of justice as to the civil penalty award. The court further held that the trial court erred in allowing
evidence of, and instructing the jury that it could award damages for, the purchaser's emotional
distress. The compensatory damages available to a buyer under the act are limited to the same
categories, and measured in the same manner, as those available to a buyer for a seller's breach of
a contract for sale of goods (Civ. Code, § 1794), which do not in most cases include recompense
for mental suffering independent of physical *175  injury. (Opinion by Werdegar, J., with Merrill,
Acting P. J., and Chin, J., concurring.)
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Instructions--Willful Violation.
In an action by the purchaser of a new automobile against the dealer for violation of the refund-
or-replace provision of the Song-Beverly Consumer Warranty Act (Civ. Code, §§ 1790, 1793.2,
subd. (d)(2)), the trial court erred in its instructions on what constituted a “willful” violation of
the act for purposes of its civil penalty provision (Civ. Code, § 1794, subd. (c)). The trial court's
definition of “willful,” which was drawn from Pen. Code, § 7, subd. 1, provided that the word
merely implies “a purpose or willingness to commit the act or to make the omission in question.”
However, defendant was entitled to an instruction informing the jury that its failure to refund or
replace was not willful if it reasonably and in good faith believed the facts did not call for a refund
or replacement. The Penal Code definition of willful, by itself, gave inadequate guidance under the
circumstances of the case. The degree of conflict in the evidence and the complete lack of guidance
on the issue provided by the instruction given indicated a more favorable result was reasonably
probable had the jury been instructed adequately, and thus the instruction resulted in a miscarriage
of justice as to the civil penalty award.


[See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 308.]


(2)
Consumer and Borrower Protection Laws § 32--Consumer Warranty Act (Song-Beverly Act)--
Actions--Penalty--Scope--Construction.
In determining the scope of the civil penalty provision for violation of the refund-or-replace
provision of the Song-Beverly Consumer Warranty Act, and what constitutes a “willful” violation
(Civ. Code, § 1794, subd. (c)), three considerations are important. First, the act is manifestly a
remedial measure, intended for the protection of the consumer, and should be given a construction
calculated to bring its benefits into action. A penalty is important as a deterrent to deliberate
violations, and any interpretation that would significantly vitiate the incentive to comply shall
be avoided. Second, the act imposes a variety of obligations and by its terms establishes a two-
tier system of damages *176  for willful and nonwillful violations. Thus, willfulness should be
interpreted in light of the particular statutory obligation allegedly violated, and a court should
eschew any interpretation rendering meaningless or inoperative the act's distinction between
willful and nonwillful violations. Finally, the penalty is imposed as a punishment or deterrence,
akin to punitive damages, rather than to compensate the plaintiff. Neither punishment nor
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deterrence is ordinarily called for if the defendant's actions proceeded from an honest mistake or
a sincere and reasonable difference of factual evaluation.


(3a, 3b)
Consumer and Borrower Protection Laws § 32--Consumer Warranty Act (Song-Beverly Act)--
Actions--Damages--Emotional Distress.
In an action by the purchaser of a new automobile against the dealer for violation of the refund-
or-replace provision of the Song-Beverly Consumer Warranty Act (Civ. Code, §§ 1790, 1793.2,
subd. (d)(2)), the trial court erred in allowing evidence of, and instructing the jury it could award
damages for, the purchaser's emotional distress. Compensatory damages available to a buyer under
the act are limited to the same categories, and measured in the same manner, as those available
to a buyer for a seller's breach of a contract for sale of goods (Civ. Code, § 1794), which do
not in most cases include recompense for mental suffering independent of physical injury. The
contract for the sale of an automobile is not essentially tied to the buyer's mental or emotional
well-being, and ordinarily does not so affect the vital concerns of the individual that severe mental
distress is a foreseeable result of breach. Although the buyer alleged and proved not merely a
breach of contract, but a violation of the refund-or-replace obligation, that did not entitle him to
damages beyond those provided for in the act. Neither were Civ. Code, § 1790.3 (warranty rights
to consumer prevail over conflicting provisions of Commercial Code), and Civ. Code, § 1790.4
(remedies cumulative to those “otherwise available”), relevant. Civ. Code, § 1794, does not conflict
with the Uniform Commercial Code provisions, but incorporates them, while a tort remedy is not
“otherwise available,” as it derives from obligations imposed by the act itself.


[Mental anguish as element of damages in action for breach of contract to furnish goods, note,
88 A.L.R.2d 1567.]


(4)
Damages § 15--Measure of Damages--Breach of Contract--Mental Suffering.
The general rule in California is that damages for mental suffering may not be recovered in an
action for breach of an ordinary commercial contract. However, damages for mental distress *177
may be recovered for breach of a contract that so affects the vital concerns of the individual that
severe mental distress is a foreseeable result of the breach. Recovery for emotional disturbance
will be excluded unless the breach also caused bodily harm or the contract or the breach is of such
a kind that serious emotional disturbance was a particularly likely result.


COUNSEL
Thacher, Albrecht & Ratcliff, James E. Ratcliff, Jr., and Benjamin H. Ballard III for Defendant
and Appellant.
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Kemnitzer, Dickinson, Anderson, & Barron, Bryan Kemnitzer and Nancy Barron for Plaintiff and
Respondent.


WERDEGAR, J.


Anthony Kwan sued Mercedes-Benz of North America, Inc. (MBNA) for violation of the refund-
or-replace provision of the Song-Beverly Consumer Warranty Act (the Act) (Civ. Code, §§ 1790,
1793.2, subd. (d)(2)), 1  arising out of Kwan's purchase of a new Mercedes-Benz. Kwan received
a jury award of $186,000. MBNA appeals, claiming the court erred in its instructions defining a
“willful” violation of the Act for purposes of its civil penalty provision (§ 1794, subd. (c)) and in
allowing the jury to award damages for Kwan's emotional distress. We reverse in part and remand
for a limited new trial on damages.


1 All further statutory references are to the Civil Code unless otherwise specified.


Facts
Kwan bought a 1989 300E series Mercedes-Benz at European Motors, Ltd. (European Motors or
the dealership) on October 30, 1989, for $46,370.24. The car had a four-year, fifty-thousand-mile
warranty. Before the car was delivered to the dealership, MBNA's vehicle preparation center had
repaired a dent in the door and replaced a damaged radio and surrounding wood console. Before
sale, the dealership again replaced the radio, which was malfunctioning.


Kwan first brought the car back to European Motors for repair on November 20, complaining of
a gurgling sound coming from the front of the car and a tendency for the windshield to mist up
when the car was started. The *178  gurgling (a sound like that produced by pouring water from
one glass to another) was a problem other owners of the same model had also reported. At that
time, the dealership did not have a specific cure for the problem, but they bled the cooling system
in order to eliminate any trapped air bubbles. The windshield misting was deemed normal, and
no repair was made.


From December 1989 through May 1990, Kwan took the car to the dealership five times for repair
under warranty. He complained on December 11 of the gurgling sound, the windshield misting, a
missing seat-control button, and difficulty closing the right rear door; on March 2 of the gurgling,
loose molding on a door pillar, difficulty starting the car when cold, and a loose brake pedal; on
March 22 of the gurgling (for which on this occasion the dealership ordered a corrective kit that
was now available from MBNA), stalling when the car was put into gear while cold, 2  continuing
difficulty with the hard-to-close door, a gap in the pillar molding that was previously repaired, a
harsh shift from first to second gears, and an “SRS” (airbag) light coming on; on April 23 of the
check-engine light staying on (for which the mechanic performed a diagnostic test and adjusted the
engine), an inoperable electrical seat adjustment, a burnt-out taillight, and the gurgling sound (for
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which the mechanic installed the kit from MBNA); and on May 14 of the gurgling still occurring
intermittently (for which the mechanic drilled clear a passage in the system), engine oil leakage,
continuing difficulty closing the right rear door, noise from the brake pedal, and a rough running
engine.


2 Kwan testified the car stalled not only when it was put into gear, but also when making turns.


On May 17, the car was damaged during a dealership road test. On May 24, David Jung, Kwan's
lawyer, wrote to MBNA on Kwan's behalf demanding “replacement of the vehicle or rescission
of the transaction and a complete refund of [Kwan's] funds.” Reinhold Zimmerman, MBNA's San
Francisco zone manager for service and parts, who had authority to offer refund or replacement,
offered to have the gurgling sound repaired. Assured by MBNA and European Motors they could
repair the car, Jung advised Kwan to allow additional repair efforts.


When Kwan picked the car up from the body shop, he told Jung it was still gurgling. Jung wrote
Zimmerman on June 19, informing him the gurgling was still present and Kwan was dissatisfied
with the body work done to repair damage from the May 17 accident. Jung enclosed a notice of
rescission of contract with this letter. Zimmerman arranged to drive the car, heard no gurgling, and
thought the body repairs and paint match looked “excellent.” He told Jung this by letter of July 9.


Kwan brought the car to European Motors on July 5, complaining of intermittent cooling system
gurgling and of a water leak in the right front *179  door. The dealership ordered a new door
seal but made no further repair to the cooling system. Kwan brought the car in again on August
2 because the engine was running rough and the check-engine light was on, and again on August
15 for installation of part of the door seal that had arrived late.


Jung wrote Zimmerman on August 24 enclosing a tape recording of the gurgling noise to show it
was still occurring. Jung testified he also told Zimmerman in a telephone conversation on August
27 about the continuing check-engine light problem, but Zimmerman testified they never discussed
any problem other than the gurgling. Kwan, through Jung, accepted Zimmerman's offer to put a
new heater core in the car to eliminate the gurgling. The car was brought in for installation of
the new heater core on September 5. At that time, the dealership also attempted again to fix the
check-engine light, which had come on again, and replaced a sending unit that was causing a fuel
gauge malfunction.


After the September 1990 repairs, Kwan continued to hear the gurgling sound, the check-engine
light came on again, the idle continued rough, and the windshield fogged up. Richard Greenspan,
an expert mechanic who inspected and drove the car in November 1990, found the check-engine
light was on and heard the gurgling noise when the car was started cold. In his notes, he described
the sound as “like water sloshing in a pail.” Greenspan also drove the car for a longer period in
1991; at that time, he noticed intermittent rough running (shaking and misfire), a malfunctioning
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alarm, a deeply-scratched sunroof, oil leaking from an air conditioning connection, and windshield
fogging even on a hot day. Greenspan opined the check-engine light was a very serious problem
even if the car is running fine, because the owner cannot know whether something serious had
gone wrong; “as an owner you wouldn't want to keep driving the car with that light on ....”


Kwan and his family stopped using the car sometime after September 1990, believing it unsafe
to drive. Kwan retained his present attorney, who wrote to Zimmerman on December 6, again
demanding a refund or replacement for the car. Zimmerman forwarded that letter to MBNA's legal
department, but took no further action before this lawsuit was filed on December 12, 1990.


Zimmerman testified that although he had the authority to offer refund or replacement, MBNA
had given him no written guidelines as to when a reasonable number of attempts had been made
to repair a vehicle. Although he drove the car at the dealership and had access there to the service
file, he did not examine the file to determine how many times the car had been in for *180
repair; he believed the only problems were with the gurgling and the body work. The check-engine
light problem was never brought to his attention. Dieter Stenzhorn, an MBNA expert mechanic
who assisted the dealership with the repairs on September 5, did not tell Zimmerman of the other
problems Kwan had reported on that date.


Zimmerman never had any of his subordinates investigate or calculate how many times the car
had been to the dealership for repair or how many days it had spent in the shop either in general or
for specific problems; he knew, however, the car had been in four times for the gurgling problem
at the time he became involved.


Zimmerman's general practice when he received a demand letter from an attorney was to contact
the attorney and see if he could negotiate a repair of the automobile instead of a replacement or
refund. If such negotiations failed, he would consult the legal department and technical staff before
making a final decision about buying back or replacing the car. In the course of his interaction
with Jung, he never had to make a decision about rescission because “... Mr. Jung was, his interest
was like mine, to make sure that we can repair the automobile.” After his last conversation with
Jung, in August 1990, he did not know of any unresolved problems with the car, and he expected
Jung would contact him if there were any further complaints.


The jury awarded Kwan $62,000 in actual damages (to be paid in exchange for return of the
vehicle) and $124,000 as a penalty for willful violation. Kwan was also awarded more than
$106,000 in attorney fees.


Discussion


I. Instruction on “Willful” Violation of the Act
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Section 1794 sets out the damages available to a buyer for a seller or manufacturer's failure to
comply with an obligation under the Act or under a consumer product warranty. Subdivision (c)
(hereafter section 1794(c)) provides for a civil penalty of up to twice actual damages “[i]f the buyer
establishes that the failure to comply was willful ....” 3  (1a) MBNA contends, and we agree, the
trial court here prejudicially erred in its instructions on what constitutes a “willful” violation.


The court gave the following instruction defining “willful,” drawn from Penal Code section 7,
subdivision 1: “The word willful when applied to the *181  intent with which an act is done or
omitted merely implies simply a purpose or willingness to commit the act or to make the omission
in question. [¶] The word does not require in its meaning any intent to violate the law or to injure
or damage another or to acquire any advantage.”


MBNA proposed two instructions on willfulness, neither of which was given: the first stated a
defendant could not be subject to the civil penalty if it made a “good faith, reasonable determination
that the defect was not a breach of warranty by the defendant”; the second that “willful” meant
MBNA “knew that it had an obligation to agree to the rescission but intentionally refused to do so.”


The trial court gave the Penal Code instruction in reliance on Ibrahim v. Ford Motor Co. (1989)
214 Cal.App.3d 878 [263 Cal.Rptr. 64], a case construing various portions of the Act, including the
civil penalty provision. After concluding the judgment for the defendant had to be reversed because
of unrelated instructional error, the Ibrahim court turned to the civil penalty issue. It criticized the
definitional instruction given, which referred to the act being “blameworthy” and done “in reckless
disregard” of the consumer's rights, as injecting an improper moral component into the willfulness
question. (Id. at pp. 893-894.)


The Ibrahim court continued with a paragraph relied upon by both sides here: “The instructions
should have told the jury that a civil penalty could be awarded to plaintiff if the jury determined that
Ford knew of its obligations but intentionally declined to fulfill them. Instead, the jury's attention
was confused with language which virtually compelled a wholly extraneous moral assessment
of Ford's conduct. The trial court would have been better advised to have used the instructions
proposed by plaintiff.” (Ibrahim v. Ford Motor Co., supra, 214 Cal.App.3d at p. 894, fn. omitted.)
Those instructions, set out in a footnote following the above paragraph, are substantially the same
as were given here.


Ibrahim does not compel a conclusion the general definition of “willful” taken from the Penal
Code is adequate or appropriate in all cases arising under section 1794(c). The relevant holding of
Ibrahim, with which we agree, is that moral blameworthiness is not a necessary element of willful
conduct under section 1794(c). The court's further remark, that the trial court would have been
“better advised” to use the Penal Code definition, implies at most an approval of that definition as
appropriate to the facts of that case. Nothing in the appellate court's recitation of the facts (Ibrahim
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v. Ford Motor Co., supra, 214 Cal.App.3d at pp. 882-884) suggests Ford made a reasonable, good
faith determination it was not obliged to refund the *182  plaintiff's purchase price, or that Ford
did not know and was not on notice of its obligations under the Act. The appellate court's statement
a civil penalty was appropriate if Ford “knew” of its obligations indicates the court would have
deemed an instruction to that effect necessary had the facts of the case supported it. (Id. at p. 894.)


When we turn to other decisions involving the meaning of willfulness, we find the concept is not
one easily captured in a single, uniformly applicable formula. Although Penal Code section 7,
subdivision 1 states willfulness is “simply a purpose or willingness to commit the act, or make
the omission referred to,” there is no shortage of cases construing the term, in penal statutes, as
conveying more than mere volition. Willfulness has been construed, for example, to contain an
element of knowledge about or notice of the truth or falsity of representations. (See, e.g., People
v. Von Tiedeman (1898) 120 Cal. 128, 135 [52 P. 155] [to prove defendant committed perjury by
“ 'willfully' ” making an unqualified statement he did not know to be true, statement must have
been made “with the consciousness that he did not know that it was true, and with the intent that it
should be received as a statement of what was true in fact.”]; Murrill v. State Board of Accountancy
(1950) 97 Cal.App.2d 709, 712-714 [218 P.2d 569] [plea of “willful” failure to supply information
for federal income tax computation shows omission was not negligent, inadvertent or an honest
mistake, but rather was dishonest, deceitful or fraudulent].)


Similarly, where the crime involves harm or the risk of harm to another, willfulness has been
interpreted to imply knowledge of harm or conscious disregard of safety. (See, e.g., People v. Odom
(1937) 19 Cal.App.2d 641, 645-646 [66 P.2d 206] [in charging violation of hit-and-run statute,
“wilfully” implies knowledge driving had caused the injury or death of a person]; People v. McNutt
(1940) 40 Cal.App.2d Supp. 835, 837-838 [105 P.2d 657] [in reckless driving statute, “wilful”
refers to intentional disregard of safety, not merely to intentional performance of the unsafe act].)


Civil cases show much the same line of analysis. In Williams v. Carr (1968) 68 Cal.2d 579,
583-584 [68 Cal.Rptr. 305, 440 P.2d 505], the court explained that “willful misconduct,” in an
automobile guest statute, “implies the intentional doing of something either with knowledge,
express or implied, that serious injury is a probable, as distinguished from a possible, result, or the
intentional doing of an act with a wanton and reckless disregard of its consequences. [Citations.]”
In J. C. Penney Casualty Ins. Co. v. M. K. (1991) 52 Cal.3d 1009, 1020-1021 [278 Cal.Rptr. 64, 804
P.2d 689], interpreting Insurance Code section 533 (insurer not liable for “wilful act” of insured),
the court was at pains to make clear willfulness implied more than *183  the “ 'intentional doing'
” of a negligent act. All “acts” being voluntary by definition, “willful act” must mean something
more than that the act was done voluntarily. (52 Cal.3d at p. 1020, fn. 11.)


Even in cases relied upon by plaintiff, the concept of willfulness is more nuanced than he admits.
Thus, the court in Goodhew v. Industrial Acc. Com. (1958) 157 Cal.App.2d 252 [320 P.2d 515],
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while holding a civil penalty for “willful” failure to obtain workers' compensation insurance was
proper without proof of “a guilty intent on the part of the employer to suffer and incur the penalties
provided by law” (id. at p. 256), also explained the penalty was intended to apply when the failure
was “conscious, intentional and deliberate,” and concluded a penalty was to be awarded in the
case before it because the evidence showed “... the employer intentionally and deliberately failed
to secure coverage as to its corporate officers although it had knowledge that such coverage was
required by law ....” (Id. at p. 257.) Similarly, Davis v. Morris (1940) 37 Cal.App.2d 269, 274
[99 P.2d 345], involving a statutory penalty for “wilful” failure to pay wages when due, states the
penalty requires no “deliberate evil purpose to defraud workmen of wages which the employer
knows to be due”; but, at the same time, the appellate court noted it was for the trial court to
decide “whether the defendants were in good faith in claiming that wages were not due because
the plaintiff contributed his services as a member of the partnership.” (Ibid.)


The slipperiness of the term “willfulness” is illustrated by a simple definition quoted in several
cases, including Davis v. Morris, supra, 37 Cal.App.2d at page 274 and Ibrahim v. Ford Motor
Co., supra, 214 Cal.App.3d at page 894. Willfulness, it is said, “ 'amounts to nothing more than
this: That the person knows what he is doing, intends to do what he is doing, and is a free agent.'
” While this adage has a definitive ring to it, it seems to beg the crucial question: to “know[ ]
what he is doing” and “intend [ ] to do what he is doing,” must a person know, or at least have
notice of, the circumstantial or consequential facts that bring the action within the strictures of the
law? Did the hit-and-run driver in People v. Odom, supra, 19 Cal.App.2d 641, “know[ ] what he
[was] doing” if he drove on without knowing he had hit the pedestrian? Did the accused perjurer in
People v. Von Tiedeman, supra, 120 Cal. 128, “intend[ ] to do what he [was] doing” if he sincerely
thought his statement was within his knowledge? Did the accountant in Murrill v. State Board of
Accountancy, supra, 97 Cal.App.2d 709, “know [ ] what he [was] doing” if he reasonably believed
the tax information he failed to supply was not required?


These are questions that cannot be answered by application of a universal formula outside the
context of the particular statute being considered. As *184  noted in Goodhew v. Industrial Acc.
Com., supra, 157 Cal.App.2d at page 256, “[t]he word 'wilful' is used in different statutes with
various shades of meaning.”


(2) Turning then to the Act itself, we are guided by three considerations in determining the
intended scope of section 1794(c). First, the Act is manifestly a remedial measure, intended for
the protection of the consumer; it should be given a construction calculated to bring its benefits
into action. (Kim v. Servosnax, Inc. (1992) 10 Cal.App.4th 1346, 1356 [13 Cal.Rptr.2d 422].)
In particular, the penalty provided in section 1794(c) is important as a deterrent to deliberate
violations. Without such a provision, a seller or manufacturer who knew the consumer was entitled
to a refund or replacement might nevertheless be tempted to refuse compliance in the hope
the consumer would not persist, secure in the knowledge its liability was limited to refund or
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replacement. Any interpretation that would significantly vitiate the incentive to comply should be
avoided.


Second, the Act imposes a variety of obligations and by its terms establishes a two-tier system of
damages for willful and nonwillful violations. A manufacturer, distributor or retailer of consumer
goods may violate the Act by attempting to limit or disclaim an implied warranty while giving an
express warranty (§ 1793); by failing to disclose warranty terms or to include certain information
on repair invoices and work orders (§ 1793.1); by failing to maintain or contract for sufficient
service and repair facilities (§ 1793.2, subd. (a)(1)); by failing to commence repairs within a
reasonable time or complete them within 30 days (§ 1793.2, subd. (b)); by failing to replace the
goods or reimburse the buyer if the goods cannot be conformed to warranty after a reasonable
number of attempts (§ 1793.2, subd. (d)); and by various other acts and omissions (e.g., §§ 1793.3,
subd. (a), 1795.8). Under section 1794, subdivision (a), the buyer may obtain specified actual
damages for any such violation or for breach of any implied or express warranty. The civil penalty,
however, is available under section 1794(c) only for some of these violations, the “willful” ones.
We should interpret willfulness in light of the particular statutory obligation allegedly violated and
should eschew any interpretation that would render meaningless or inoperative the Act's distinction
between willful and nonwillful violations.


Finally, the penalty under section 1794(c), like other civil penalties, is imposed as punishment or
deterrence of the defendant, rather than to compensate the plaintiff. In this, it is akin to punitive
damages. (Troensegaard v. Silvercrest Industries, Inc. (1985) 175 Cal.App.3d 218, 226-228 [220
Cal.Rptr. 712] [improper to impose punitive damages as well as § 1794 civil penalty].) Neither
punishment nor deterrence is ordinarily called for if the *185  defendant's actions proceeded from
an honest mistake or a sincere and reasonable difference of factual evaluation. As our Supreme
Court recently observed, “... courts refuse to impose civil penalties against a party who acted with
a good faith and reasonable belief in the legality of his or her actions. (Whaler's Village Club v.
California Coastal Com. (1985) 173 Cal.App.3d 240, 263 [ ]; No Oil, Inc. v. Occidental Petroleum
Corp. (1975) 50 Cal.App.3d 8, 30 [ ].)” (Lusardi Construction Co. v. Aubry (1992) 1 Cal.4th 976,
996-997 [4 Cal.Rptr.2d 837, 824 P.2d 643]; see also Crofoot v. Weger (1952) 109 Cal.App.2d 839,
841-842 [241 P.2d 1017] [for purposes of relief from forfeiture under § 3275, failure to make a
required payment, although intentional, might not be “willful” where obligor reasonably disputed
whether the payment was in fact owed].)


(1b) The statutory obligation Kwan claimed MBNA willfully violated was to replace the vehicle
or refund the purchase price. (§ 1793.2, subd. (d)(2).) 4  The considerations discussed above lead
us to conclude such a violation is not willful if the defendant's failure to replace or refund was the
result of a good faith and reasonable belief the facts imposing the statutory obligation were not
present. This might be the case, for example, if the manufacturer reasonably believed the product
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did conform to the warranty, or a reasonable number of repair attempts had not been made, or the
buyer desired further repair rather than replacement or refund.


4 Although the complaint also alleged a willful failure to repair, the jury was not instructed
on that theory.


Our interpretation of section 1794(c) is consistent with the general policy against imposing
forfeitures or penalties against parties for their good faith, reasonable actions. Unlike a standard
requiring the plaintiff to prove the defendant actually knew of its obligation to refund or replace,
which would allow manufacturers to escape the penalty by deliberately remaining ignorant of the
facts, the interpretation we espouse will not vitiate the intended deterrent effect of the penalty.
And unlike a simple equation of willfulness with volition, which would render “willful” virtually
all cases of refusal to replace or refund, our interpretation preserves the Act's distinction between
willful and nonwillful violations.


Kwan maintains MBNA was in any event not entitled to an instruction presenting the issue of a
good faith factual dispute or mistake, because the evidence showed MBNA failed to investigate the
repair history of the car despite the availability to it of that information. We agree a manufacturer
who refused a refund or replacement on the ground a reasonable number of repair attempts had not
been made, without making any effort to gather the available information on repair history, might
well be deemed to have acted *186  willfully. A decision made without the use of reasonably
available information germane to that decision is not a reasonable, good faith decision.


The defense evidence here, however, went not to the number of repair attempts, but to whether
the car had in fact been repaired and whether Kwan was in fact seeking rescission. Zimmerman
testified Jung and Kwan never told him there were extant, uncorrected problems with the car other
than the gurgling sound and Kwan's dissatisfaction with the body work. When Zimmerman drove
the car in July 1990, he observed what he thought was excellent body work and heard no gurgling.
After being told the gurgling persisted in August, Zimmerman arranged for a new-model heater
core to be put in; after that was done, he did not hear anything more from Jung or Kwan until the
final rescission letter in December. Throughout that period, Jung, on Kwan's behalf, had repeatedly
agreed to allow continued repair efforts rather than insisting on replacement or refund. In addition,
a technical specialist from MBNA testified the gurgling sound, caused by an air pocket formed
in the heater overnight, lasted only a few seconds and caused no damage to anything. MBNA
technicians were unaware of any instances in which replacing the original heater core with the
new model failed to eliminate the gurgling. This evidence was sufficient to present the question
whether Zimmerman, in the summer and autumn of 1990, reasonably and in good faith believed
no refund or replacement of the car was called for, either because Kwan wished to keep the car
while having MBNA and European Motors repair it further, or because all nonconformities had
in fact been repaired. 5
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5 A defect or problem constitutes a nonconformity to warranty only if it substantially impairs
the use, value or safety of the motor vehicle. (§ 1793.22, subd. (e)(1).)


Finally, Kwan emphasizes MBNA had no written policy on implementation of the Act's provisions
and argues this lack is circumstantial evidence of a corporate state of mind that intended to violate
the Act. Zimmerman testified, however, to his practice in dealing with demands for refund or
replacement. Whether the lack of a written policy demonstrates MBNA's lack of good faith is a
question to be answered by a properly instructed jury, not by this court.


MBNA was entitled to an instruction informing the jury its failure to refund or replace was not
willful if it reasonably and in good faith believed the facts did not call for refund or replacement. 6


Such an instruction would have given the jury legal guidance on the principal issue before it in
*187  determining whether a civil penalty could be awarded. The Penal Code definition of willful,
by itself, gave inadequate guidance under the circumstances of this case.


6 As already noted, MBNA did submit a proposed instruction setting out the “good faith,
reasonable determination” standard. Although that proposed instruction also contained
language on other subjects, modification of the instruction to eliminate the other language
would have been a simple matter. The record, in any event, indicates the court gave the Penal
Code instruction alone because it believed that instruction sufficient to define the term for
the jury, not because of any difficulty modifying defendant's proposed instruction.


The absence of an instruction outlining the critical issue regarding willfulness resulted in a
miscarriage of justice requiring reversal of the civil penalty award. (Cal. Const., art. VI, §
13.) Although, as Kwan emphasizes, the reasonableness of MBNA's conduct was discussed by
attorneys for both sides in argument to the jury, and MBNA's attorney even argued his client
acted in “good faith,” the degree of conflict in the evidence and the complete lack of guidance on
the issue provided by the instruction given persuade us a more favorable result was reasonably
probable had the jury been instructed that a reasonable, good faith decision did not constitute a
willful violation. (Seaman's Direct Buying Service, Inc. v. Standard Oil Co. (1984) 36 Cal.3d 752,
770-771 [206 Cal.Rptr. 354, 686 P.2d 1158].)


II. Damages for Emotional Distress
(3a) Over defense objection, the court allowed evidence of, and instructed the jury it could award
damages for, Kwan's “emotional distress.” Kwan testified the repeated efforts to get his car
repaired, and the operational problems he considered unsafe, made him “frustrat[ed] and mad,”
“sad,” “nervous,” and “worr[ied] about the safety for the family.” The jury awarded emotional
distress damages in an amount not stated in the special verdict, but which both parties agree was
about $10,000. We conclude such damages are not authorized under the Act.
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The Legislature has made it clear the compensatory damages available to a buyer under the Act
are limited to the same categories, and measured in the same manner, as those normally available
to a buyer for a seller's breach of a contract for sale of goods. Under section 1794, subdivision
(b), the buyer's remedies under the Act include, in addition to the refund-or-replace remedy of
section 1793.2, subdivision (d), damages as follows: “(1) Where the buyer has rightfully rejected
or justifiably revoked acceptance of the goods or has exercised any right to cancel the sale, Sections
2711, 2712, and 2713 of the Commercial Code shall apply. [¶] (2) Where the buyer has accepted
the goods, Sections 2714 and 2715 of the [California Uniform] Commercial Code shall apply, and
the measure of damages shall include the cost of repairs necessary to make the goods conform.” (§
1794, subd. (b).)


California Uniform Commercial Code sections 2711 to 2715, in turn, set out the damages for
breach of a seller's obligations. Sections 2712, 2713 and *188  2714 all allow recovery of
incidental or consequential damages as defined in section 2715. According to section 2715,
subdivision (2)(b), consequential damages resulting from a seller's breach include “[i]njury to
person or property proximately resulting from any breach of warranty.”


Neither the parties' nor our own research has disclosed any California case deciding whether,
under these provisions of the California Uniform Commercial Code, emotional distress damages
are recoverable for a violation of the Act. The clear mandate of section 1794, however, is that
the compensatory damages recoverable for breach of the Act are those available to a buyer for
a seller's breach of a sales contract. As will be seen, such damages do not in most cases include
recompense for mental suffering independent of physical injury.


(4) The general rule in California is that damages for mental suffering may not be recovered in an
action for breach of an ordinary commercial contract. (Quigley v. Pet, Inc. (1984) 162 Cal.App.3d
877, 887-888 [208 Cal.Rptr. 394]; Wynn v. Monterey Club (1980) 111 Cal.App.3d 789, 799 [168
Cal.Rptr. 878]; Sawyer v. Bank of America (1978) 83 Cal.App.3d 135, 139 [145 Cal.Rptr. 623];
O'Neil v. Spillane (1975) 45 Cal.App.3d 147, 159 [119 Cal.Rptr. 245].)


California courts have recognized, on the other hand, the existence of extraordinary contracts, ones
“which so affect the vital concerns of the individual that severe mental distress is a foreseeable
result of breach. For many years, our courts have recognized that damages for mental distress
may be recovered for breach of a contract of this nature. [Citations.]” (Allen v. Jones (1980) 104
Cal.App.3d 207, 211 [163 Cal.Rptr. 445].) Stated another way, the exceptional contracts are those
whose terms “ 'relate to matters which concern directly the comfort, happiness, or personal welfare
of one of the parties, or the subject matter of which is such as directly to affect or move the affection,
self-esteem, or tender feelings of that party ....' ” (Wynn v. Monterey Club, supra, 111 Cal.App.3d
at p. 800, quoting Westervelt v. McCullough (1924) 68 Cal.App. 198, 208-209 [228 P. 734].)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2711&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2711&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2712&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2713&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2714&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2715&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2711&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2715&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2712&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2713&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2714&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2715&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2715&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000202&cite=CACLS2715&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=162CAAPP3D877&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_887 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=162CAAPP3D877&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_887&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_887 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984156911&pubNum=227&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=111CAAPP3D789&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_799&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_799 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980144921&pubNum=227&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980144921&pubNum=227&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=83CAAPP3D135&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_139&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_139 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978117834&pubNum=227&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=45CAAPP3D147&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_159&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_159 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975103971&pubNum=227&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=104CAAPP3D207&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_211 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=104CAAPP3D207&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_211&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_211 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980101982&pubNum=227&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=111CAAPP3D800&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_800&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_800 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=111CAAPP3D800&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_800&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_800 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000221&cite=68CAAPP198&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_221_208&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_221_208 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924118617&pubNum=660&originatingDoc=I9e6069cbfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Kwan v. Mercedes-Benz of North America, Inc., 23 Cal.App.4th 174 (1994)
28 Cal.Rptr.2d 371, 23 UCC Rep.Serv.2d 99


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 14


The rule against emotional distress damages for breach of contract has been applied in California to
bar such damages, for example, for breach of a choral singer's employment contract (Westwater v.
Grace Church (1903) 140 Cal. 339, 341-343 [73 P. 1055]), in an action for rescission of a real estate
gift on the ground of undue influence (O'Neil v. Spillane, supra, 45 Cal.App.3d at pp. 159-160),
and for a bank's breach of its contractual obligation to buy automobile insurance for a borrower
(Sawyer v. Bank of America, supra, 83 Cal.App.3d at pp. 138-139). *189


The exceptional contracts for whose breach distress damages have been allowed include the
agreement of two gambling clubs with a husband to exclude his wife from the clubs and not to cash
her checks (Wynn v. Monterey Club, supra, 111 Cal.App.3d at pp. 799-801), a mortician's contract
to preserve a dead body (Chelini v. Nieri (1948) 32 Cal.2d 480, 481-482 [196 P.2d 915]) and to ship
cremated remains (Allen v. Jones, supra, 104 Cal.App.3d at pp. 210-213), a cemetery's agreement
to keep a burial service private and protect the gravesite from vandalism (Ross v. Forest Lawn
Memorial Park (1984) 153 Cal.App.3d 988, 992-996 [203 Cal.Rptr. 468, 42 A.L.R.4th 1049]),
and a bailment for jewelry of great sentimental value where that value was made known to the
bailee (Windeler v. Scheers Jewelers (1970) 8 Cal.App.3d 844, 851-852 [88 Cal.Rptr. 39]).


In this area, California law appears substantially in accord with the Restatement, which provides:
“Recovery for emotional disturbance will be excluded unless the breach also caused bodily harm
or the contract or the breach is of such a kind that serious emotional disturbance was a particularly
likely result.” (Rest.2d Contracts, § 353; cited and followed in Quigley v. Pet, Inc., supra, 162
Cal.App.3d at p. 888.)


Cases from other jurisdictions, following the Restatement or a similar formulation of the rule, have
held distress damages barred in actions for breach of a warranty on sale of a motorboat (Wellcraft
Marine v. Zarzour (Ala. 1990) 577 So.2d 414, 418-419 [“We decline to hold ... that the sale of
a boat is a contract so related to matters of mental concern or solicitude as to bring it within”
the exception]), for breach of an attorney's agreement to examine title to real property (Maere
v. Churchill (1983) 116 Ill.App.3d [72 Ill.Dec. 441, 452 N.E.2d 694, 697-698]), for a plumber's
failure to correctly diagnose a sewage blockage problem (Gallagher v. Upper Darby Tp. (1988)
114 Pa.Commw. 463 [539 A.2d 463, 467]), and for breach of an agreement settling a defamation
suit (Dean v. Dean (5th Cir. 1987) 821 F.2d 279, 282-283).


Like the California cases, decisions from other jurisdictions upholding distress awards tend to
involve contracts “very personal in nature” (Woodward v. Naylor Motor Sales (Mich.Dist.Ct.
1974) 14 U.C.C.Rep.Serv. (Callaghan) 1269, 1275), in which emotional concerns are closely
linked to “the essence of the contract” (Dean v. Dean, supra, 821 F.2d at p. 283). Thus, damages
for mental suffering have been upheld for breach of a contract not to invade a prisoner's privacy
(Huskey v. National Broadcasting Co., Inc. (N.D.Ill. 1986) 632 F.Supp. 1282, 1292-1293) and a
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breach of warranty on sale of a “Permaseal II” casket sold as leakproof (Hirst v. Elgin Metal Casket
Co. (D.Mont. 1977) 438 F.Supp. 906, 907-908). *190


(3b) In our view, a contract for sale of an automobile is not essentially tied to the buyer's mental
or emotional well-being. Personal as the choice of a car may be, the central reason for buying
one is usually transportation. In the words of the Restatement, a breach of such a contract is
not “particularly likely” to result in “serious” emotional distress. (Rest.2d Contracts, § 353.) The
purchase of an automobile ordinarily does not “so affect the vital concerns of the individual that
severe mental distress is a foreseeable result of breach.” (Allen v. Jones, supra, 104 Cal.App.3d
at p. 211.)


In spite of America's much-discussed “love affair with the automobile,” disruption of an owner's
relationship with his or her car is not, in the normal case, comparable to the loss or mistreatment
of a family member's remains (e.g., Allen v. Jones, supra, 104 Cal.App.3d 207), an invasion of
one's privacy (Huskey v. National Broadcasting Co., Inc., supra, 632 F.Supp. 1282), or the loss
of one's spouse to a gambling addiction (Wynn v. Monterey Club, supra, 111 Cal.App.3d 789).
In the latter situations, the contract exists primarily to further or protect emotional interests; the
direct and foreseeable injuries resulting from a breach are also primarily emotional. In contrast,
the undeniable aggravation, irritation and anxiety that may result from breach of an automobile
warranty are secondary effects deriving from the decreased usefulness of the car and the frequently
frustrating process of having an automobile repaired. While purchase of an automobile may
sometimes lead to severe emotional distress, such a result is not ordinarily foreseeable from the
nature of the contract.


MBNA and Kwan both cite cases from other jurisdictions applying the Uniform Commercial Code
to the question of distress damages for breach of a contract for sale of an automobile. Kwan appears
correct there is no uniform rule nor even a clear majority view. In Woodward v. Naylor Motor Sales,
supra, 14 U.C.C.Rep.Serv. at pages 1274-1275, a Michigan court looked to the common law of
contract to determine what is included in “consequential damages” under Uniform Commercial
Code sections 2-714 and 2-715. The court concluded: “The two distinguishing characteristics of
such cases where damages for mental distress are allowed are that they are very personal in nature
and that they are almost always service contracts. The present case before the court is a rather
typical commercial transaction for the sale of goods.... [T]his court concludes that no reasonable
jury could compare the situation in the case at bar with any of the case findings on the subject
and find that this sale of a car was of such a personal nature so as to allow damages for mental
distress.” (Accord, Wise v. General Motors Corp. (W.D.Va. 1984) 588 F.Supp. 1207, 1210-1211
[following Naylor and applying Rest.2d Contracts, § 353]; see also Dye v. M.L.M., Ltd. (Pa.C.P.
1986) 2 U.C.C.Rep.Serv.2d 523, 526 [plaintiff's “long standing *191  dream to own a sports car”
did not support damages for “disappointment, dissatisfaction and outrage” over defendants' failure
to repair his new Fiat].)
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The Alabama Supreme Court reached the opposite conclusion in Volkswagen of America, Inc. v.
Dillard (Ala. 1991) 579 So.2d 1301, upholding a jury award for mental anguish resulting from
breach of a new car warranty. (Id. at pp. 1302, 1307.) The Dillard court, however, relied in
significant part on language in the Alabama version of Uniform Commercial Code section 2-714
that is not in the official Uniform Commercial Code text and has no counterpart in California's
version, California Uniform Commercial Code section 2714, subdivision (2). The Alabama statute
provided that damages for personal injury resulting from a breach of warranty “include those
damages ordinarily allowable in such actions [i.e., personal injury actions] at law.” (Dillard, supra,
579 So.2d at p. 1305, italics omitted.) The court based its holding on this provision, together with
Alabama precedent allowing recovery for mental anguish without accompanying physical injury.
(Id. at pp. 1306-1307.) The court's reliance on idiosyncratic statutory language, as well as its failure
to explain why sale of an automobile should be regarded as so closely coupled with “matters of
mental concern or solicitude” as to allow distress damages (id. at p. 1304, internal quotation marks
and italics omitted), makes Dillard less than persuasive precedent. (See also McGrady v. Chrysler
Motors Corp. (1977) 46 Ill.App.3d 136 [4 Ill.Dec. 705, 360 N.E.2d 818, 821-822] [upholding
damages for “inconvenience, aggravation and loss of use” in action for breach of implied warranty,
without discussing general rule barring distress damages for breach of commercial contracts].)


Kwan argues his case was pleaded and tried as a tort, namely “willful violation of statutes ...
intended to protect consumers.” He maintains he should therefore be entitled to all normal tort
remedies available under section 3333, assertedly including damages for emotional distress. We
reject this interpretation of damages available for violations of the Act as inconsistent with the
Legislature's expressly stated intent. It is true Kwan alleged and proved to the jury's apparent
satisfaction not merely a breach of contract, but a violation of the replace-or-refund obligation
imposed by the Act. 7  This does not, however, entitle him to damages beyond those provided for
in the Act. *192


7 Kwan oversimplifies the record when he states his action was not on the contract or for
“common law breach of warranty.” He alleged a breach of warranty (“and hence violation
of the [federal] Magnuson-Moss Warranty Act”). The jury, moreover, was instructed that
to reach a verdict for plaintiff it need only find “One, that plaintiff was a buyer of a new
motor vehicle ...; two, that defendant Mercedes provided or adopted an express written
warranty which covered the nonconformities that existed in the vehicle; three, that defendant
Mercedes through its authorized dealer, European Motors, breached the express warranty
after a reasonable number of repair attempts; four, that the breach was a legal cause of
damage to plaintiff; and five, the nature and extent of plaintiff's damages.” (Italics added.)
Our holding above, however, does not rest upon any distinction between breach of warranty
and violation of other obligations imposed by the Act.
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Section 1794, subdivision (b) clearly equates the compensatory damages for a failure to replace
or refund with those available to a buyer for a seller's breach of a contract for sale of goods
(in addition, of course, to replacement or refund). We are not free to ignore this unambiguous
indication of intent and supplement the statutory remedies with additional ones drawn from the
field of torts. (See Gomez v. Volkswagen of America, Inc. (1985) 169 Cal.App.3d 921, 928-929
[215 Cal.Rptr. 507] [no tort remedy for violation of covenant of good faith and fair dealing in
automobile warranty; Legislature has provided adequate remedies in § 1794].)


Neither of the cases Kwan relies on for his claim of a tort remedy (Pintor v. Ong (1989) 211
Cal.App.3d 837 [259 Cal.Rptr. 577]; Young v. Bank of America (1983) 141 Cal.App.3d 108 [190
Cal.Rptr. 122]) is on point, as neither concerns statutory language comparable to section 1794,
subdivision (b). Nor are sections 1790.3 (the Act's guarantee of rights to consumers prevails over
any conflicting provisions of the California Uniform Commercial Code) and 1790.4 (remedies of
the Act are cumulative to those “otherwise available”) relevant. Section 1794 does not conflict
with the California Uniform Commercial Code provisions; it incorporates them. Kwan's proposed
tort remedy, moreover, is not “otherwise available”; it derives, rather, from obligations imposed
by the Act itself. 8


8 This case presents no occasion to discuss or decide the availability of mental distress damages
in an action based on strict product liability in tort where the use of the product has not
caused physical injury to anyone; no cause of action for strict product liability in tort was
pleaded or presented to the jury here. Nor do we express any opinion as to what, if any,
damages for pain and suffering or distress might be available in an action for breach of
warranty where the breach has led to a physical injury. (Cf. Kately v. Wilkinson (1983) 148
Cal.App.3d 576, 579-580 [195 Cal.Rptr. 902] [buyer-operator of defective speedboat could
recover for emotional trauma caused when boat ran over and killed water skier].) Also not
raised is the question whether and under what circumstances mental suffering caused by the
negligence of another is compensable when the only other injury is economic. (See Branch
v. Homefed Bank (1992) 6 Cal.App.4th 793, 799-801 [8 Cal.Rptr.2d 182].) Although Kwan
alleged negligent repair, the jury was given no instructions on that theory of recovery, and
it is not put forward as a ground for upholding the verdict. Finally, no claim has been made
of a tort remedy for breach of the covenant of good faith and fair dealing or for bad faith
denial of the contract.


Because we hold the Act does not authorize an award of damages for emotional distress, we need
not consider MBNA's further claims the court erred in failing to instruct the jury such distress had
to be “severe” and the evidence of severe distress was insufficient to support the verdict. *193


Conclusion
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The jury, by special verdict, found MBNA failed to conform Kwan's vehicle to its express warranty
within a reasonable number of repair attempts. MBNA has made no claim of error in the evidence,
instructions, or other aspects of the proceedings leading to this finding. We will therefore affirm
the judgment as to liability. We cannot, however, simply modify the judgment by striking the
emotional distress damages, because the verdict did not determine their amount; in addition, Kwan
is entitled to a new trial to attempt to prove willful violation to a properly instructed jury. The
question of damages may be retried without such confusion or uncertainty as would deny either
party a fair trial. (Brewer v. Second Baptist Church (1948) 32 Cal.2d 791, 801 [197 P.2d 713].)


Kwan, having established liability and the right to refund or replacement of the vehicle under
section 1793.2, subdivision (d)(2), remains the prevailing party. The order and amended order
awarding costs and attorney fees will therefore be affirmed. (§ 1794, subd. (d).)


Disposition
The judgment is affirmed insofar as it adjudges MBNA in violation of Civil Code section 1793.2,
subdivision (d)(2). The judgment is reversed as to damages, and the cause is remanded for a new
trial on the question of the damages, including any civil penalty, to which Kwan is entitled; the
superior court is directed to enter judgment on the amount so determined. The order and amended
order awarding costs and attorney fees are affirmed. Kwan is to pay MBNA's costs on appeal.


Merrill, Acting P. J., and Chin, J., concurred. *194


Footnotes


FN3 Subdivision (e) of section 1794—which provides an alternative basis for a civil penalty
where the manufacturer has violated the Act's refund-or-replace provision, has been notified
by the buyer after a presumptively reasonable number of repair attempts, and has not
maintained a qualified third party dispute resolution process—is not at issue here. No
instructions were given on this basis for assessing a penalty.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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181 Cal.App.4th 1041
Court of Appeal, Second District, Division 1, California.


Paul LUKATHER, Plaintiff and Respondent,
v.


GENERAL MOTORS, LLC, Defendant and Appellant.


No. B209979
|


Feb. 4, 2010.


Synopsis
Background: Buyer brought action against automobile manufacturer under the Song–Beverly
Consumer Warranty Act. The Superior Court, Los Angeles County, No. VC048559, Dewey Lawes
Falcone, J., entered judgment for buyer, finding that manufacturer acted willfully and awarding
civil penalties. Manufacturer appealed.


Holdings: The Court of Appeal, Mallano, P.J., held that:


[1] manufacturer had ample time to comply with the Act;


[2] buyer's request for “vehicle repurchase” was sufficient to trigger manufacturer's duty to
promptly make restitution;


[3] manufacturer was willful in its failure to make restitution to buyer;


[4] buyer's alleged failure to mitigate damages did not require offset; and


[5] award of prejudgment interest for the period when the action was pending was proper.


Affirmed.


West Headnotes (8)


[1] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
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Trial court's implied finding that automobile manufacturer had ample time to comply
with the Song–Beverly Consumer Warranty Act in a period of over a month between
buyer's request for a “vehicle repurchase” and the date that buyer filed a lawsuit, in finding
that manufacturer violated the Act, was supported by substantial evidence, including
manufacturer's letter to buyer offering restitution after the action was filed, and a letter sent
by manufacturer two days later stating the amount of restitution. West's Ann.Cal.Civ.Code
§ 1793.2(d)(2).


6 Cases that cite this headnote


[2] Antitrust and Trade Regulation Notice and demand requirements;  opportunity to
cure
Even assuming buyer had a duty under the Song–Beverly Consumer Warranty Act to
act promptly to trigger manufacturer's duty to make restitution when buyer's automobile
qualified as a “lemon” under the Act, buyer's unequivocal request for a “vehicle
repurchase” rather than a replacement under the Act was sufficient to inform manufacturer
of which option buyer had selected and to trigger manufacturer's duty to promptly make
restitution. West's Ann.Cal.Civ.Code § 1793.2(d)(2).


17 Cases that cite this headnote


[3] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Trial court's finding that automobile manufacturer was willful in its failure to make
restitution to buyer, in awarding civil penalty to buyer under Song–Beverly Consumer
Warranty Act, was supported by substantial evidence, including buyer's testimony and
manufacturer's telephone logs supporting inferences that manufacturer knew or reasonably
should have known from dealer that automobile was a “lemon” and buyer had selected
restitution, but that for two months manufacturer discouraged buyer by telling him the
automobile was repaired and he should pick it up, that he should select another car at the
dealer, that he would not get all of his money back, and that it would take several months
to act on his request for restitution. West's Ann.Cal.Civ.Code § 1794(c).


9 Cases that cite this headnote


[4] Antitrust and Trade Regulation Measure and amount
Trial court acted within its discretion in refusing to offset damages awarded to automobile
buyer under Song–Beverly Consumer Warranty Act for any failure to mitigate damages in
buyer's use of a rental car while seeking restitution from manufacturer under the Act for
a “lemon” automobile; the imposition of a requirement that buyer mitigate his damages
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so as to avoid rental car expenses, after manufacturer had a duty to respond promptly
to buyer's demand for restitution, would reward manufacturer for its delay in refunding
buyer's money. West's Ann.Cal.Civ.Code § 1793.2(d)(2).


5 Cases that cite this headnote


[5] Antitrust and Trade Regulation Warranties and Service Contracts
Interpretations of the Song–Beverly Consumer Warranty Act that would significantly
vitiate a manufacturer's incentive to comply with the Act should be avoided. West's
Ann.Cal.Civ.Code § 1790 et seq.


4 Cases that cite this headnote


[6] Equity Equity follows the law
Principles of equity can not be used to avoid a statutory mandate.


[7] Interest Contract and sales matters
Interest Pendency of litigation
Trial court acted within its discretion in awarding prejudgment interest to automobile buyer
for the period when buyer's Song–Beverly Consumer Warranty Act restitution action was
pending, since the trial court reasonably could have concluded that the evidence did not
establish that buyer prevented manufacturer from paying the debt, notwithstanding the
pendency of the lawsuit, where it was during the pendency of the case that manufacturer
eventually reimbursed buyer for his lease payments.


1 Case that cites this headnote


[8] Costs, Fees, and Sanctions Contracts and commercial law
The Court of Appeal would not award sanctions to automobile buyer for manufacturer's
unsuccessful appeal of an award of damages and a civil penalty under the Song–Beverly
Consumer Warranty Act, on the grounds that manufacturer's opening brief allegedly
ignored evidence favorable to the judgment or that the appeal allegedly was frivolous.
West's Ann.Cal.Civ.Code § 1790 et seq.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=I6e5f07e911c711df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6e5f07e911c711df9988d233d23fe599&headnoteId=202127525300420230420102315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk204/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790&originatingDoc=I6e5f07e911c711df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790&originatingDoc=I6e5f07e911c711df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6e5f07e911c711df9988d233d23fe599&headnoteId=202127525300520230420102315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/150/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/150k62/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/219/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/219k39(2.30)/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/219/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/219k51/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6e5f07e911c711df9988d233d23fe599&headnoteId=202127525300720230420102315&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102k1369(2)/View.html?docGuid=I6e5f07e911c711df9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790&originatingDoc=I6e5f07e911c711df9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Lukather v. General Motors, LLC, 181 Cal.App.4th 1041 (2010)
104 Cal.Rptr.3d 853, 10 Cal. Daily Op. Serv. 1607, 2010 Daily Journal D.A.R. 1935


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4


Attorneys and Law Firms


**855  Ruben & Sjolander and David N. Ruben, for Defendant and Appellant.


Lawrence J. Hutchens, Bellflower, for Plaintiff and Respondent.


Opinion


MALLANO, P.J.


*1043  After a bench trial, the court awarded plaintiff Paul Lukather damages, a civil penalty,
prejudgment interest, and attorney fees and costs against defendant General Motors, LLC (GM), 1


under the Song–Beverly Consumer Warranty Act (Act), Civil Code sections 1790 et seq., known as
California's “lemon law.” We affirm the judgment, rejecting GM's contentions that (1) the evidence
is insufficient to support the findings that GM violated Civil Code section 1793.2, subdivision (d)
(2) (section 1793.2(d)(2)), and that it did so willfully so as to incur a civil penalty; (2) the court
erred in rejecting GM's mitigation of damages defense; and (3) the court abused its discretion in
awarding prejudgment interest and attorney fees and costs.


1 Pending this appeal, the original defendant, General Motors Corporation, entered into
bankruptcy. The parties stipulated, and we ordered, that General Motors, LLC, was to be
substituted in place and stead of General Motors Corporation as defendant and appellant.


BACKGROUND


On April 25, 2005, Cadillac of Whittier (dealer) leased to Lukather a new 2005 Cadillac
manufactured by GM. The lease was financed by GMAC. Within a month the Cadillac began to
exhibit an intermittent but recurring malfunction in the electronic stability control system. Lukather
first brought *1044  the Cadillac in to the dealer to repair the malfunction on June 1, **856
2005, when the car had been driven only 854 miles. Between June 5, 2005, and January 30, 2007,
Lukather brought the Cadillac to the dealer for service for the same malfunction on more than
four occasions.


Lukather was driving the Cadillac on the freeway on February 12, 2007, when the brakes came on
by themselves, making the car hard to drive. Lukather brought the Cadillac to the dealer, where it
remained up to the time of trial in March 2008. At the time of trial, Lukather was still making lease
and insurance payments on the Cadillac. Beginning in February 2007, GM paid for a rental car for
Lukather, but it stopped making those payments on April 4, 2007. Lukather paid $21,290.46 for
his rental car from April 5, 2007, to the time of trial.
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GM's expert admitted at trial that the malfunction was unable to be repaired after reasonable
attempts to do so. GM conceded at trial that the Cadillac qualified as a “lemon” under the Act.
Thus, the principal contested issues at trial were whether GM violated section 1793.2(d)(2) by
failing promptly to make restitution, and if so, whether the failure was willful so as to permit the
assessment of a civil penalty.


The Act applies to leases as well as sales of consumer goods. (See Civ.Code, §§ 1795.4, 1791, subd.
(a).) Section 1793.2(d)(2) provides in pertinent part: “If the manufacturer or its representative in
this state is unable to service or repair a new motor vehicle ... to conform to the applicable express
warranties after a reasonable number of attempts, the manufacturer shall either promptly replace
the new motor vehicle in accordance with subparagraph (A) or promptly make restitution to the
buyer in accordance with subparagraph (B). However, the buyer shall be free to elect restitution
in lieu of replacement, and in no event shall the buyer be required by the manufacturer to accept
a replacement vehicle.”


Subparagraph (B) of section 1793.2(d)(2) provides: “In the case of restitution, the manufacturer
shall make restitution in an amount equal to the actual price paid or payable by the buyer, including
any charges for transportation and manufacturer-installed options, but excluding nonmanufacturer
items installed by a dealer or the buyer, and including any collateral charges such as sales tax,
license fees, registration fees, and other official fees, plus any incidental damages to which the
buyer is entitled under Section 1794, including, but not limited to, reasonable repair, towing, and
rental car costs actually incurred by the buyer.”


The key exhibit on the issue of whether GM complied with section 1793.2(d)(2) was a series of
written “service request activity” logs that *1045  memorialized the telephone contacts between
Lukather and GM's call center. The logs reveal the following: On March 8, 2007, Lukather made
a complaint to GM's call center, informing a customer relationship specialist (CRS) that he did
not feel safe with the Cadillac any more. The CRS contacted the dealership, which confirmed the
problem with the Cadillac and that the dealership and the engineer were still working to find out
what was wrong with the car. The CRS noted that Lukather requested a “vehicle repurchase” and
that he needed someone to help him. Lukather was advised that some research needed to be done
and that his file would be “escalated” to a case manager. The log for March 8, 2007, contained the
Cadillac's vehicle identification number and Lukather's contact information.


On March 9, 2007, a different CRS, Maggie Weber, contacted the service manager at the dealer,
who told her that he thought the Cadillac was repaired. On March 12, 2007, Weber again contacted
the **857  service manager at the dealer, who told her that the Cadillac “tested out good over
the weekend, and is going back to the customer today.” Weber left a voicemail for Lukather on
March 12, 2007, offering to cover one month's lease payment. On March 15, 2007, Lukather
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left a voicemail for Weber stating that he did not want the Cadillac back. Lukather also had a
conversation with another CRS on March 15 in which he told her that he did not want the Cadillac
back and that he was not satisfied with one month's payment. Lukather also spoke to Weber on
March 15, telling her that he did not want the Cadillac back. Weber told Lukather that if the car
is repaired, GM “may not be able to assist beyond that.”


On March 20, 2007, Lukather again spoke with Weber, telling her that he did not want to accept the
Cadillac back as he had safety concerns. Weber told Lukather that she was “escalating” his case
to a person who specializes in making such decisions. Weber then left a voicemail message for
Paul Wasco, GM's district service manager, informing him that Lukather did not want the Cadillac
back and was “seeking alternatives.”


Wasco left a voicemail message for Weber on March 22, 2007, admitting that the Cadillac “does
basically qualify for lemon law,” and asking whether Lukather wanted to be “released from
the vehicle, or into a lease to another vehicle.” Wasco was aware that Lukather was an elderly
gentleman and said “let's see what we can do to get him taken care of.” On March 23, Weber called
Lukather and asked him whether he wanted “out of lease, or into another vehicle.” Lukather told
her that he did not want his lease payments to go up. He also asked Weber whether he should make
the Cadillac lease payment due on March 25. Weber told him that to avoid credit issues, he should
make the payment and that “this will probably not be completed by then.” On March 23, Weber
left a message for Wasco that Lukather “would *1046  like to get into the lease of a used vehicle,
does not want his payments to increase.” Weber also asked Wasco what he wanted her to do at that
point. Wasco returned Weber's call and told her that he will speak directly with Lukather and will
work with the dealer “as far as payments and lease.”


On March 26, 2007, Lukather told Weber that “he thinks he wants his lease money back.” Weber
told Lukather that Wasco should be contacting him about that later in the week. Wasco did
not contact Lukather by April 2, 2007, when Lukather called Weber. Lukather left a voicemail
complaining that the matter was dragging on, he had not heard from Wasco, he was still paying on
the lease for the Cadillac, and he had been patient enough. Weber then left a voicemail for Lukather
that “repurchase requests are not overnight, that this may take some time.” She also said that she
would “nudge” Wasco on that. On April 3, 2007, Wasco telephoned Weber and told her that he
was “waiting on salesman at dealership, turned over to have [Lukather] go in and discuss what
vehicle he would like.” Weber then immediately telephoned Lukather and told him that Wasco had
contacted the dealer, who was to contact Lukather about a “trade into a new vehicle.” Lukather
told Weber that he wanted all of his lease money back, and after he got that, he would buy another
Cadillac. Weber responded that there were “usage fees, time and mileage that need to be applied,”
and that he would not be reimbursed all of his lease payments. Lukather stated that he would be
contacting his attorney and sought no further assistance.
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On April 5, 2007, Lukather called Weber and left a voicemail asking what GM will **858  pay
him back from what he had paid on his lease. Wasco also left a voicemail for Weber on April 5,
stating that Lukather wanted all of his money back, “that may not happen, but will research an
exchange of collateral on the lease, where all payments will apply to new lease, that is what he
is shooting for....” According to Weber, Wasco stated that Lukather “needs to get into his vehicle
and out of the rental vehicle, verified that vehicle is repaired. GM will not be paying for the rental
vehicle at this point.” After receiving Wasco's voicemail, Weber called Lukather, who told her that
Wasco wanted him to work with the dealership to choose another vehicle, but Lukather did not
want another car; he wanted all of his money back. Weber again told Lukather that there would be
“time and mileage charges.” Weber also told Lukather that Wasco was working on an exchange of
collateral on the lease. Lukather again stated that he did not want another vehicle. Lukather told
Weber that the rental car agency asked him for a deposit payment if he was going to continue with
the rental; Weber told Lukather that the Cadillac was repaired and “our recommendation is that
[Lukather] return the rental, drive his vehicle while we iron out the details, this is not an overnight
process.” Lukather responded that someone should be able to give him an answer that day; Weber
told him that “if he wants an *1047  answer today we would not be able to give him that.” Lukather
said that “someone can,” and hung up on Weber.


Later on April 5, Weber left a message for Wasco that Lukather “is adamant that he wants a straight
repurchase, refuses to pick up [the Cadillac], as that will be a sign that he accepts it as repaired,
and will not return rental.”


Lukather testified at trial that on April 4 or 5, 2007, Weber told him that it would take several
months for GM to decide whether to buy back the Cadillac. At trial, Lukather did not recall whether
he ever spoke with Wasco.


According to Wasco's trial testimony, he telephoned Lukather sometime between April 2 and
4, 2007, and got the impression that Lukather was still exploring whether he wanted a straight
repurchase or a trade repurchase. At that time, Wasco believed that the Cadillac was repaired.
Wasco claimed at trial that he explained to Lukather the specifics regarding his options of a straight
repurchase or a trade repurchase and that he was not trying to force Lukather into accepting a
replacement vehicle. There was no written documentation of Wasco's telephone conversation with
Lukather.


In his deposition, Wasco testified that he did not contact Lukather directly to tell him that GM
would repurchase the Cadillac, he did not know if anyone from GM told Lukather that GM would
repurchase the Cadillac, and he believed that Weber was attempting to call Lukather to tell him
that GM would repurchase the Cadillac when Lukather refused to return GM's calls.
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Wasco left a voicemail message for Weber on April 10, 2007, asking for the name and address of
the lienholder and the vehicle identification number for the Cadillac. Wasco stated that once he
had the foregoing information, he would turn it over to the proper people, who would take a couple
of weeks to “pull [Lukather] out of the [Cadillac].” Wasco also noted that the group “that does this
will figure out the payments, usage fee will be small as [Lukather] complained of situations early
on in the life of the [Cadillac].” Wasco stated that GM would not pay for Lukather's rental car.


On April 10, Weber spoke with Lukather, who told her that GMAC was the lienholder. **859
Weber told Lukather that he should pick up the Cadillac, as GM was no longer paying for his car
rental. Lukather reiterated that he would not drive the Cadillac. Weber provided Wasco with the
information he had requested on April 10, 2007.


On April 12, 2007, Lukather, through his attorney, filed a complaint against GM and the dealer
under the Act. On April 26, Weber, who was unaware of *1048  the lawsuit, called Lukather.
Lukather told Weber that he had retained an attorney and that Weber should talk to his attorney.


GM sent letters to Lukather's attorney on May 9 and 23, 2007, seeking information about the
Cadillac and requesting that Lukather return a signed release of lien information to GM. The May
23 letter stated that “an offer cannot be made until the necessary, previously requested documents
have been provided.” Although neither Lukather nor his attorney responded to GM's letters or
provided any documents, GM made a repurchase offer to Lukather by letter of May 25, 2007.
The letter offered to pay off the lienholder (GMAC) with a specific sum of money and to pay
Lukather and his attorney $22,084.94. The latter amount included $19,584.94 for Lukather's lease
payments, minus $380.31 for the “Usage/Depreciation (854 miles),” plus $2,500 in attorney fees.
The letter also contained a “Release of Claim” for Lukather's signature. Lukather's attorney did
not respond to the May 25 letter.


At the conclusion of the trial in March 2008, the trial court made a tentative ruling that GM violated
the Act. In its statement of decision issued in May 2008, the trial court found that Lukather's trial
testimony was credible and that Wasco's trial testimony was not credible. The court determined
that GM did not act promptly in offering to repurchase the Cadillac, stating, “The [service request
activity log] does not support GM's claim it did so.” The trial court also determined that GM's
violation of the Act was willful, permitting the assessment of a civil penalty, reasoning that the
Cadillac “was delivered to the dealer on 2/12/07. This action was filed 4/12/07. Between those 2
dates the Court finds GM was not acting in good faith in providing plaintiff with a clear and prompt
spelling out of his rights under the statute and in trying to persuade him to accept a replacement
rather than the repurchase he initially and periodically requested.” The court also determined that
Lukather was not required to mitigate his damages after GM made a clear offer to refund his money.







Lukather v. General Motors, LLC, 181 Cal.App.4th 1041 (2010)
104 Cal.Rptr.3d 853, 10 Cal. Daily Op. Serv. 1607, 2010 Daily Journal D.A.R. 1935


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 9


In early August 2008, GM repurchased the Cadillac and refunded all of the money Lukather
had paid on the Cadillac lease. On September 26, 2008, an amended judgment (judgment) was
entered in favor of Lukather and against GM. Lukather was awarded actual damages of $61,389.13,
prejudgment interest of $4,754.62, civil penalties of $61,398.13, and attorney fees, costs and
expenses of $57,755.69, for a total of $185,306.57.


*1049  DISCUSSION


A. Sufficiency of the Evidence
GM claims the evidence was insufficient to support the finding that it violated section 1793.2(d)
(2), maintaining that the trial court erred in imposing the duty on it to make restitution to Lukather
on the “very same day it determined the Cadillac was a lemon or in the very first call offering Mr.
Lukather his options.” GM argues that the obligation to provide Lukather a replacement car or
restitution is a “process” that “requires a series of labor intensive steps to be undertaken” and the
process cannot be accomplished in a single telephone **860  call or a single day. GM contends
that in placing the duty on GM “to provide [Lukather] the financial specifics of the offer[,] the
trial court held GM to a standard of conduct not required by Section 1793.2(d)(2), and one that
was impossible for GM to meet on March 23, 2007.” We disagree.


GM's arguments are based on mischaracterizations of the trial court's findings and determinations.
The trial court did not place on GM the duty to make restitution to Lukather on the first day it
determined the Cadillac was a lemon. Rather, the trial court found that on March 8, 2007, Lukather
communicated his desire for a “vehicle repurchase” to GM and for weeks thereafter GM did not
try to comply with his request, but instead tried “to persuade him to accept a replacement rather
than the repurchase he initially and periodically requested.” (Italics added.) Thus, the trial court
found that GM stalled and frustrated Lukather's attempts to obtain restitution for many weeks.


[1]  And the evidence supports the implied finding that GM had ample time in the period between
March 8 and April 12, 2007, in order to comply with the Act. No evidence supports GM's assertion
that in this case the matter of restitution was a labor-intensive process that required months to
accomplish. In its May 23, 2007 letter, GM offered Lukather restitution and asked Lukather for
further information which GM claimed was required in order to calculate the amount of such offer.
Even without any response from Lukather to GM's May 23, 2007 letter, it took GM two days—
until May 25, 2007—to obtain the appropriate information on its own, to calculate an amount of
restitution, and to send Lukather a letter with its offer. Accordingly, once GM decided to make an
offer of restitution, it took GM two days to determine the amount it needed to do so. The record
thus belies GM's assertion that the process of restitution is labor intensive and requires months
to accomplish.
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To the extent that GM contends that Lukather's conduct and statements indicated that he was
indecisive about which option he wanted, and *1050  that Lukather had a duty to make a selection
before GM had a duty to act promptly, a similar contention has been rejected. In Krotin v.
Porsche Cars North America, Inc. (1995) 38 Cal.App.4th 294, 45 Cal.Rptr.2d 10 (Krotin), the
court addressed the issue of whether, under the Act, a lessee who justifiably rejects or revokes
acceptance of a car must do so within a reasonable time after discovering the grounds for rejection
or revocation. Amici curiae argued that “if a manufacturer, pursuant to the Act, must respond
promptly to a consumer's demand for replacement or reimbursement, then the consumer must be
under a duty to notify the manufacturer in a reasonable and timely manner of the need for such
action. Otherwise, the argument goes, the manufacturer would have to become ‘clairvoyant’ with
respect to acknowledging and responding to otherwise unknown claims by consumers. However,
as previously discussed, the Act does not require consumers to take any affirmative steps to secure
relief for the failure of a manufacturer to service or repair a vehicle to conform to applicable
warranties—other than, of course, permitting the manufacturer a reasonable opportunity to repair
the vehicle.... In reality, as indicated by the facts alleged at trial by the Krotins, the manufacturer
seldom on its own initiative offers the consumer the options available under the Act: a replacement
vehicle or restitution. Therefore, as a practical matter, the consumer will likely request replacement
or restitution. But the consumer's request is not mandated by any provision of the Act. Rather, the
consumer's **861  request for replacement or restitution is often prompted by the manufacturer's
unforthright approach and stonewalling of fundamental warranty problems.” (Krotin, supra, 38
Cal.App.4th at pp. 302–303, 45 Cal.Rptr.2d 10.)


The Krotin court concluded that as the Act “stands now, however, the manufacturer has an
affirmative duty to replace a vehicle or make restitution to the buyer if the manufacturer is unable to
repair the new vehicle after a reasonable number of repair attempts, and the buyer need not reject or
revoke acceptance of the vehicle at any time. The buyer need only provide the manufacturer with a
reasonable opportunity to fix the vehicle. Accordingly, the jury instruction [the lessee] complained
of which required the lessee in the present case to reject or revoke acceptance within a reasonable
time was error.” (Krotin, supra, 38 Cal.App.4th at p. 303, 45 Cal.Rptr.2d 10.)


[2]  GM cites no authority to support the proposition that Lukather himself had a duty to act
promptly under the Act. Even if such a duty were to be imposed on Lukather, the evidence shows
that on March 8, 2007, Lukather did unequivocally request a “vehicle repurchase” rather than a
replacement under the Act. Such a request was sufficient to inform GM of which option Lukather
had selected and to trigger GM's duty to promptly make restitution.


GM's reliance on Marquez v. Mercedes–Benz USA, LLC (Ct.App.2008) 312 Wis.2d 210, 751
N.W.2d 859 is misplaced. In Marquez, the Wisconsin Court *1051  of Appeals reversed a summary
judgment in favor of a consumer under Wisconsin's lemon law, holding that triable issues of
fact existed as to whether the consumer intentionally withheld loan payoff information from the
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manufacturer and intentionally caused it to miss the law's 30–day refund window. (Marquez, supra,
751 N.W.2d at pp. 863–866.) Marquez is inapposite because there is no evidence here that Lukather
ever withheld from GM any information it needed to make an offer to repurchase the Cadillac.
GM thus fails to establish any error or insufficiency of the evidence with respect to the finding
that it violated section 1793.2(d)(2).


[3]  GM claims the evidence was insufficient to support the trial court's finding that GM's violation
of the Act was willful. Not so. Civil Code section 1794 provides in pertinent part: “(a) Any buyer
of consumer goods who is damaged by a failure to comply with any obligation under this chapter ...
may bring an action for the recovery of damages and other legal and equitable relief. [¶] ... [¶] (c)
If the buyer establishes that the failure to comply [with the Act] was willful, the judgment may
include, in addition to the amounts recovered under subdivision (a), a civil penalty which shall not
exceed two times the amount of actual damages....”


The court in Kwan v. Mercedes–Benz of North America, Inc. (1994) 23 Cal.App.4th 174, 28
Cal.Rptr.2d 371 defined the term “willful” in Civil Code section 1794, subdivision (c), as follows:
“[A] violation [of the Act] is not willful if the defendant's failure to replace or refund was the
result of a good faith and reasonable belief the facts imposing the statutory obligation were not
present. This might be the case, for example, if the manufacturer reasonably believed the product
did conform to the warranty, or a reasonable number of repair attempts had not been made,
or the buyer desired further repair rather than replacement or refund. [¶] Our interpretation of
section 1794(c) is consistent with the general policy against imposing forfeitures or penalties
against parties for their good faith, reasonable actions. Unlike a standard requiring the plaintiff
to prove the **862  defendant actually knew of its obligation to refund or replace, which would
allow manufacturers to escape the penalty by deliberately remaining ignorant of the facts, the
interpretation we espouse will not vitiate the intended deterrent effect of the penalty. And unlike
a simple equation of willfulness with volition, which would render ‘willful’ virtually all cases of
refusal to replace or refund, our interpretation preserves the Act's distinction between willful and
nonwillful violations.” (Kwan, supra, 23 Cal.App.4th at p. 185, 28 Cal.Rptr.2d 371.) Accordingly,
“[a] decision made without the use of reasonably available information germane to that decision
is not a reasonable, good faith decision.” (Id. at p. 186, 28 Cal.Rptr.2d 371.)


Here there was sufficient evidence to support the trial court's willfulness finding. Lukather's
testimony and GM's telephone logs permitted the *1052  trial court to make the following
reasonable inferences: GM knew or reasonably should have known from information available
from the dealer on March 8, 2007, that the Cadillac was a “lemon” and Lukather had selected the
restitution option. Nevertheless, for the next two months GM did not act in good faith to provide
Lukather with the restitution remedy; rather, GM actively discouraged Lukather from pursuing
this remedy by telling him that the Cadillac was repaired and he should pick it up, that he should
select another car at the dealer, that he would not get all of his money back, and that it would
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take several months for GM to act on his request for restitution. GM fails to persuade us that the
evidence is insufficient to support the finding that its violation was willful so as to trigger the
imposition of a civil penalty.


B. Mitigation of Damages Defense
[4]  GM contends that the trial court erred in rejecting its mitigation of damages defense. Again,
we disagree. GM maintains that it was Lukather's refusal to respond to GM that caused him to
incur rental car expenses of approximately $21,000 unnecessarily. GM asserts that after it stopped
paying for Lukather's rental car expenses on April 4, 2007, Lukather had an obligation either to
buy another car or to accede to GM's May 25, 2007 refund offer (which was less than the damages
to which he was entitled). But GM fails to cite any legal authority showing that the Act affords
such a defense under the circumstances of this case.


What GM essentially seeks is an offset for Lukather's use of a rental car. A similar claim was
rejected in Jiagbogu v. Mercedes–Benz USA (2004) 118 Cal.App.4th 1235, 13 Cal.Rptr.3d 679
(Jiagbogu), where the manufacturer sought an equitable offset against the buyer's damages because
the buyer continued to use his car after he made a buy-back request.


[5]  [6]  “Section 1793.2, subdivision (d)(2)(C), and (d)(2)(A) and (B) to which it refers,
comprehensively addresses replacement and restitution; specified predelivery offset; sales and use
taxes; license, registration, or other fees; repair, towing, and rental costs; and other incidental
damages. None contains any language authorizing an offset in any situation other than the
one specified. This omission of other offsets from a set of provisions that thoroughly cover
other relevant costs indicates legislative intent to exclude such offsets.” (Jiagbogu, supra, 118
Cal.App.4th at pp. 1243–1244, 13 Cal.Rptr.3d 679.) “Interpretations that would significantly
vitiate a manufacturer's incentive to comply with the Act should be avoided. [Citation.] ... An offset
for the buyer's use of a car when a manufacturer, already obligated to replace or refund, refuses
to do so, would create a disincentive to prompt replacement or restitution by forcing the buyer to
**863  bear all or part of the cost of the manufacturer's delay. Exclusion of such offsets furthers
the Act's purpose. *1053  [¶] ... [T]o give [the manufacturer] an offset for that use would reward it
for its delay in replacing the car or refunding Jiagbogu's money when it had complete control over
the length of that delay, and an affirmative statutory duty to replace or refund promptly. ‘No one
can take advantage of his own wrong.’ (§ 3517.) Nor can principles of equity be used to avoid a
statutory mandate. [Citation.]” (Jiagbogu, supra, 118 Cal.App.4th at p. 1244, 13 Cal.Rptr.3d 679.)


As in Jiagbogu, the imposition of a requirement that Lukather mitigate his damages so as to avoid
rental car expenses—after GM had a duty to respond promptly to Lukather's demand for restitution
—would reward GM for its delay in refunding Lukather's money. It is undisputed that GM did not
refund Lukather's money until August 2008, after the trial had concluded and during the period
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of posttrial motions. We thus conclude that GM provides neither legal authority nor any equitable
ground to support its mitigation of damages defense.


C. Prejudgment Interest; Attorney Fees and Costs; Sanctions
[7]  We reject GM's contention that the trial court abused its discretion in awarding prejudgment
interest beginning on March 22, 2007. GM asserts that prejudgment interest is inappropriate during
any time that the creditor (Lukather) prevents the debtor (GM) from paying the debt, and that
“Lukather would not permit GM to pay that debt from April 5, 2007 onward.” But the trial court
reasonably could have concluded that the evidence did not establish that Lukather prevented
GM from paying the debt, notwithstanding the pendency of the lawsuit. Indeed, it was during
the pendency of the case in August 2008 that GM eventually reimbursed Lukather for his lease
payments. GM fails to show that the trial court abused its discretion in awarding prejudgment
interest.


GM's final contention deals with the award of attorney fees and costs, which it claims should be
reversed and revisited if we reverse the trial court's awards of civil penalties and prejudgment
interest. As we do not reverse those awards, there is no basis to reverse the award of attorney fees
and costs.


[8]  Lukather seeks sanctions against GM on the grounds that GM's opening brief ignores evidence
favorable to the judgment and that the appeal is frivolous. We decline to award sanctions under
the standards set out in In re Marriage of Flaherty (1982) 31 Cal.3d 637, 650, 183 Cal.Rptr. 508,
646 P.2d 179.


*1054  DISPOSITION


The judgment is affirmed. Respondent Paul Lukather is entitled to costs on appeal.


WE CONCUR: CHANEY and JOHNSON, JJ.


All Citations


181 Cal.App.4th 1041, 104 Cal.Rptr.3d 853, 10 Cal. Daily Op. Serv. 1607, 2010 Daily Journal
D.A.R. 1935
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31 Cal.App.4th 1396, 37 Cal.Rptr.2d 568


ARNOLD PAUL MUNDY, Petitioner,
v.


THE SUPERIOR COURT OF ORANGE COUNTY,
Respondent; THE PEOPLE, Real Party in Interest.


No. G015679.
Court of Appeal, Fourth District, Division 3, California.


Jan 31, 1995.


SUMMARY


A man who had marijuana and cash seized pursuant to a search warrant, and who had forfeiture
proceedings initiated against him, sought a writ of mandate challenging the constitutionality of
the newly enacted asset forfeiture law (Health & Saf. Code, § 11469 et seq.), after his motion
to dismiss the complaint was denied. (Superior Court of Orange County, No. 714274, Dennis
Keough, Temporary Judge. *  )


* Pursuant to California Constitution, article VI, section 21.


The Court of Appeal denied the writ petition. The court held that under the new forfeiture law of
1994, the law in effect on December 31, 1993, governed forfeiture proceedings commenced before
January 1, 1994, such as defendant's, and that while this determination deprived defendant of some
of the procedural advantages that accrued under the forfeiture statutes after January 1, 1994, those
benefits were primarily prospective in their application to defendant. Accordingly, the new law
did not violate ex post facto principles; nor did it violate defendant's equal protection rights, given
the Legislature's prerogative to make statutory amendments prospective only. Therefore, the court
held, the district attorney could continue to pursue the forfeiture claim against defendant under
the statutes in effect on December 31, 1993. (Opinion by Sonenshine, Acting P. J., with Crosby,
J., and Bedsworth, J., †  concurring.)


† Judge of the Orange Superior Court sitting under assignment by the Chairperson of the
Judicial Council.
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Forfeitures and Penalties § 7--Property Involved in Criminal Offense--Applicable Statutes.
Under the newly enacted asset forfeiture law (Health & Saf. Code, § 11469 et seq.), effective
August 19, *1397  1994, and applicable to property seized or forfeiture proceedings initiated after
January 1, 1994, the law applicable to property seized or forfeiture proceedings initiated before
that date was the law enacted in 1988. The earlier version of the law contained a blanket clause
calling for certain provisions (Health & Saf. Code, §§ 11470, 11488, 11488.4, and 11488.5) to
expire and revert to their December 31, 1988, form on January 1, 1994. However, in 1990 the
Legislature inserted individual sunset clauses in §§ 11470, 11488.4, and 11488.5, which provided
for the provisions to expire on January 1, 1994, without any reversion. While arguably the 1990
amendments repealed the blanket sunset provisions to the extent no reversion occurred in January
1, 1994, repeals by implication are disfavored. The Legislature intended the subject provisions to
revert to an earlier form on January 1, 1994, and that form revived the prior version even though
the enactment itself contained a January 1, 1989 expiration date. The Legislature's amendment of
that general sunset provision in 1991 ensured the 1989 version's revival on January 1, 1994.


[See 3 Witkin & Epstein, Cal. Criminal Law (2d ed. 1989) § 1426.]


(2)
Statutes § 16--Repeal--By Implication.
Repeals of statute by implication are disfavored, being recognized only if two apparently
conflicting laws cannot be harmonized. Courts are bound to maintain the integrity of both statutory
provisions if the two can stand together.


(3)
Statutes § 42--Construction--Aids--Legislative Counsel Opinions.
While opinions of the legislative counsel generally are entitled to considerable weight, they are
not binding.


(4)
Forfeitures and Penalties § 2--Construction to Avoid Forfeiture.
Although forfeiture statutes are disfavored and must be construed strictly in favor of the owner of
the property, this maxim cannot be used to subvert the plain language of a forfeiture law. Where the
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law is clear, the rule of strict construction of forfeiture provisions will not be used as an overriding
consideration of being lenient to wrongdoers.


(5)
Criminal Law § 7--Ex Post Facto Laws--Asset Forfeiture Statutes.
A newly enacted asset forfeiture law (Health & Saf. Code, § 11469 et seq.), applicable to assets
seized and proceedings initiated after January 1, 1994, and providing for the application of a prior
law, offering fewer procedural safeguards, to matters occurring before that date, did not violate
the ex post facto prohibition (U.S. Const., art. I, § 10, cl. 1; Cal. Const., art. I, § 9). Defendant's
property was subject to *1398  forfeiture under both versions of the law. When a change in the
law addresses the conduct of trials that have yet to occur, as opposed to past conduct, the law is
deemed prospective only, and does not implicate ex post facto concerns. Because the procedural
protections at issue related primarily to the future forfeiture hearing, e.g., the order and burden
of proof, they were properly characterized as prospective only. To the extent they changed the
rules for jurisdiction, it is well established that changing the place for trial after commission of
the offense does not violate the ex post facto prohibition. Because defendant was being subjected
to the exact same statutes that were in effect at the time his property was seized and forfeiture
proceedings began, he could not claim unfair surprise or vindictive government action.


(6)
Constitutional Law § 82--Equal Protection--Classification--Legislative Power and Discretion--
Forfeiture Laws--Prospective Application of More Lenient Statute.
A newly enacted asset forfeiture law (Health & Saf. Code, § 11469 et seq.), applicable to assets
seized and proceedings initiated after January 1, 1994, and providing for the application of a prior
law, offering fewer procedural safeguards, to matters occurring before that date, did not create
a suspect classification for purposes of equal protection as to persons who were subject to the
relatively harsh procedures of the prior statute. A refusal to apply a statute retroactively does not
violate U.S. Const., 14th Amend. Equal protection does not forbid statutes and statutory changes
to have a beginning and thus to discriminate between the rights of an earlier and later time.


COUNSEL
Terrence J. Bennett for Petitioner.
No appearance for Respondent.
Michael R. Capizzi, District Attorney, Maurice L. Evans, Chief Assistant District Attorney, and
Gregory J. Robischon, Deputy District Attorney, for Real Party in Interest.


SONENSHINE, Acting P. J.
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In this writ proceeding Arnold Paul Mundy challenges the constitutionality of the newly enacted
asset forfeiture law, *1399  Statutes 1994, chapter 314. (Health & Saf. Code, 1  § 11469 et seq.) 2


We find the law withstands constitutional scrutiny and deny Mundy's claim for extraordinary relief.


1 All statutory code references are to the Health and Safety Code unless otherwise specified.


2 The law was passed as an “urgency statute.” (Stats. 1994, ch. 314, § 26.) Thus, it became
effective immediately with the Governor's signature on August 19, 1994. (Cal. Const., art.
IV, § 8, subd. (c), par. (2).)


I. Factual and Procedural Background
This case arose in July 1993 when the police seized, inter alia, 1,049 grams of marijuana and
$24,796 from Mundy's Riverside County home during a warrant search. On August 19, the Orange
County District Attorney filed a complaint to have the money forfeited as narcotics related. 3  In
his seventh affirmative defense to the complaint, Mundy alleged, “The repeal [on January 1, 1994]
of the forfeiture law under which this complaint was brought deprives the court of subject matter
jurisdiction in this case.” Mundy's motion to dismiss the complaint on this basis was denied. The
trial court found that while the 1993 forfeiture law had expired, “the forfeiture provisions as they
existed in 1988 remain effective.”


3 Separate criminal charges were brought in Riverside County.


Mundy petitioned for a writ of mandate/prohibition to prevent continuation of the forfeiture action.
After receiving informal responses, we issued an alternative writ of mandate and ordered the
district attorney, real party in interest, to show cause why the action should not be dismissed.
The issue we examined was whether a valid statutory framework existed under which the district
attorney could pursue the forfeiture claim. Both sides agreed the forfeiture law changed on January
1, 1994. However, while the district attorney argued the 1988 version of the law became effective
that date, Mundy contended the law simply went out of existence.


Before that issue was decided, the Governor signed the new forfeiture law, which provides in
pertinent part as follows: “In the case of any property seized or forfeiture proceeding initiated
before January 1, 1994, the proceeding to forfeit the property and the distribution of any forfeited
property shall be subject to the provisions of this chapter in effect on December 31, 1993, as if
those sections had not been repealed, replaced, or amended.” (Stats. 1994, ch. 314, § 22.)


We invited, and have received from the parties, additional briefing concerning the effect of this
provision. They agree it mandates application of the *1400  December 31, 1993, forfeiture law
here, since Mundy's property was seized and forfeiture proceedings initiated before January 1,
1994. Yet Mundy maintains it is unconstitutional to subject him to the 1993 law because the



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11469&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART4S8&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART4S8&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Mundy v. Superior Court, 31 Cal.App.4th 1396 (1995)
37 Cal.Rptr.2d 568


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


forfeiture law either lapsed or became more lenient on January 1, 1994. He asserts the prohibition
against ex post facto laws and equal protection principles guarantee him the right to any advantages
that accrued under the law after January 1, 1994.


To assess Mundy's claims, we must examine the history of the pertinent forfeiture statutes (pt.
II), consider how they changed on January 1, 1994 (pt. III), and ultimately determine whether
subjecting Mundy to the law as it existed in 1993 is constitutional (pts. IV and V).


II. Overview of Relevant Forfeiture Statutes
California's drug asset forfeiture law has undergone numerous revisions since its enactment in
1972. (See generally, 3 Witkin & Epstein, Cal. Criminal Law (2d ed. 1989) Punishment for Crime,
§§ 1423-1426, pp. 1685-1690.) In this proceeding, we are concerned with the evolution of sections
11470 (items subject to forfeiture), 11488 (seizure of forfeitable property), 11488.4 (forfeiture
proceeding), and 11488.5 (redeeming seized property). In 1987, the Legislature amended these
provisions by enacting the so-called “Condit” law, named for its author, Assemblyman Gary
Condit. (See Stats. 1987, ch. 924, p. 3109.) Under Condit, forfeiture proceedings were tied to
the underlying criminal charges in that a conviction was generally required as a prerequisite to
forfeiture, and the same jury which rendered the conviction was required to hear the forfeiture
issue. (Id. at § 4, pp. 3113-3117.) At the hearing, the government's burden of proof in cases
involving less than $25,000 was to show beyond a reasonable doubt that the money was subject to
forfeiture. (Ibid.) Jurisdiction lay in the county where the defendant had been criminally charged
or where the property had been seized. (Ibid.)


Much of the Condit law, including those sections at issue here, was designed to expire on January
1, 1989, absent a legislative extension. This was accomplished by adding conditional “sunset”
clauses into the provisions which read: “This section shall remain in effect only until January 1,
1989, and as of that date is repealed, unless a later enacted statute, which is enacted before January
1, 1989, deletes or extends that date.” (See Stats. 1987, ch. 924, §§ 1, 3, 4, 6, pp. 3109-3120.)


In 1988, the Legislature passed the “Katz” forfeiture law, authored by Assemblyman Richard Katz.
(See Stats. 1988, ch. 1492, p. 5285.) Katz was *1401  drafted to bring California's drug asset
forfeiture provisions more closely in line with the federal asset forfeiture statutes. (Assem. 3d
reading of Assem. Bill No. 4162 (1988 Reg. Sess.) (May 11, 1988) p. 5.) It was hoped that with
fewer procedural hurdles to overcome, state officials would be disinclined to turn major drug cases
over to federal authorities and more seized assets would stay in California. (Ibid.) To that end,
Katz eliminated the requirement of a criminal conviction and lessened the state's burden of proof
to a preponderance of the evidence. (Stats. 1988, ch. 1492, § 9, pp. 5288-5291.) Katz also replaced
Condit's individual sunset provisions with a blanket five-year sunset clause which provided: “The
provisions of the Health and Safety Code amended by this act [including Sections 11470, 11488,
11488.4 and 11488.5] shall remain in effect only until January 1, 1994, at which time those sections
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as they read on December 31, 1988, shall have the same force and effect as if they had not been
amended.” (Stats. 1988, ch. 1492, § 16, p. 5298.)


In 1990, the Legislature amended Katz by making the Code of Civil Procedure applicable to
forfeiture proceedings and extending jurisdiction to include the county where the seized property
was presently located. (Stats. 1990, ch. 1200, § 4.) The Legislature also reinserted individual sunset
provisions in sections 11470, 11488.4, and 11488.5. 4  These new clauses mirrored the blanket
sunset provision added in 1988, except they did not call for the revival of the December 31, 1988,
laws on January 1, 1994. The clauses simply state: “This section shall remain in effect only until
January 1, 1994, and as of that date is repealed.” (Stats. 1990, ch. 1200, §§ 1, 4, 5.)


4 Section 11488 was not amended in 1990.


In 1991, however, the Legislature, by amending Katz's original blanket sunset clause, reaffirmed
its intention to revive the 1988 law on January 1, 1994. The amendment provides: “The provisions
of the Health and Safety Code amended by this act [including Sections 11470, 11488, 11488.4 and
11488.5], except Section 11489 [distribution of sale proceeds], shall remain in effect only until
January 1, 1994, at which time those sections as they read on December 31, 1988, shall have the
same force and effect as if they had not been amended.” (Stats. 1991, ch. 641, § 14.)


Finally, on August 19, 1994, the new forfeiture law became effective. It was specifically intended
“to reduce the confusion and ambiguity which presently exist with respect to which, if any, version
of [Sections 11470, 11488, 11488.4 and 11488.5] is operative.” (Stats. 1994, ch. 314, § 25.) The
new law provides, “In the case of any property seized or forfeiture proceeding initiated before
January 1, 1994, the proceeding to forfeit the property and the distribution of any forfeited property
shall be subject to the provisions of this chapter in effect on December 31, 1993, as if those sections
had *1402  not been repealed, replaced, or amended.” (Id. at § 22.) 5  Many of the procedural
protections afforded under Condit are restored under the new law, such as the necessity of an
underlying criminal conviction and the requirement of proof beyond a reasonable doubt. (Id. at
§ 13.)


5 The new law is silent as to which provisions govern where the property was seized between
January 1 and August 19, 1994.


III. How the Forfeiture Law Changed on January 1, 1994
(1a) The new forfeiture law dictates application of the 1993 law, i.e., Katz, to the current
proceedings, notwithstanding any changes that occurred in the law after Katz expired on January
1, 1994. We must assess the extent to which these changes may have favored Mundy to determine
whether subjecting him to Katz is constitutional.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11470&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11488.4&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11488.5&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11488&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11470&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11488&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11488.4&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11488.5&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11470&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11488&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11488.4&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS11488.5&originatingDoc=Ieb5af200fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Mundy v. Superior Court, 31 Cal.App.4th 1396 (1995)
37 Cal.Rptr.2d 568


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


The parties offer two possibilities as to how the forfeiture law changed on January 1, 1994.
Mundy claims the entire forfeiture scheme lapsed on that date, while the district attorney maintains
the subject provisions simply reverted to an earlier incarnation. The answer lies in whether the
Legislature contemplated a return to an earlier version of the law and the enforceability of the
earlier statutes after January 1, 1994.


Well-established rules of statutory construction govern our analysis of these issues. First, we
endeavor to ascertain the intent of the Legislature by looking to the words of the statutes and giving
them their ordinary meaning. (People v. Broussard (1993) 5 Cal.4th 1067, 1071 [22 Cal.Rptr.
278, 856 P.2d 1134].) “When statutory language is clear and unambiguous, there is no need for
construction and courts should not indulge in it. [Citations.]” (People v. Overstreet (1986) 42
Cal.3d 891, 895 [231 Cal.Rptr. 213, 726 P.2d 1288].) “Of course, language of a statute should not
be given a literal meaning if doing so would result in absurd consequences which the Legislature
did not intend. [Citation.] In such circumstances, the intent prevails over the letter, and the letter
will, if possible, be so read as to conform to the spirit of the act. [Citations.]” (People v. Broussard,
supra, 5 Cal.4th at pp. 1071-1072, internal quotation marks omitted.)


1. Did the Legislature intend the subject provisions
to revert to an earlier form on January 1, 1994?


As set forth above, the 1988 version of Katz contained a blanket clause calling for the subject
provisions to expire and revert to their December 31, *1403  1988, form on January 1, 1994.
However, in 1990, the Legislature inserted individual sunset clauses in sections 11470, 11488.4
and 11488.5 which provided for the provisions to expire on January 1, 1994, without any reversion.
Arguably, then, the 1990 amendments repealed the blanket sunset provision to the extent no
reversion occurred on January 1, 1994.


(2) The primary consideration militating against this interpretation is that “repeals by implication
are disfavored, being recognized only if two apparently conflicting laws cannot be harmonized.
[Citations.] We are bound to maintain the integrity of both statutory provisions if the two can
stand together. [Citation.]” (In re Manuel L. (1994) 7 Cal.4th 229, 235-236 [27 Cal.Rptr.2d 2, 865
P.2d 718].) ( 1b) The blanket sunset clause and the 1990 sunset provisions are consistent to the
extent they contain January 1, 1994, expiration dates. Thus, the Legislature logically may have
thought it unnecessary to reiterate the previously stated reversion language in 1990. Nonetheless,
the Legislature did reaffirm the original blanket clause in 1991. Under this most recent expression
of legislative intent, the subject provisions are to be interpreted on January 1, 1994, “as they read
on December 31, 1988 [.]” (See Stats. 1991, ch. 641, § 14.) Accordingly, we find the Legislature
contemplated and intended the revival of the Condit law on January 1, 1994. 6
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6 Government Code section 9611 would likely have operated to revive Condit, even if the
Legislature had failed to expressly do so. That section provides: “Notwithstanding any
other provision of this chapter [Government Code sections 9600 through 9612], whenever a
provision of law is temporarily suspended, or is expressly or impliedly modified or repealed
by a provision which is declared to be effective for only a limited period, the original
provisions are not to be deemed repealed, but upon the expiration of the time of the temporary
suspension or the effectiveness of the inconsistent provision, the original provision shall
have the same force and effect as if the temporary provision had not been enacted.” Section
9611 is intended to prevent the inadvertent repeal of statutes when temporary modifications
or suspensions of such statutes expire by their terms. (In re Pedro T. (1994) 8 Cal.4th 1041,
1050 [36 Cal.Rptr.2d 74, 884 P.2d 1022].)


2. Was the Condit law enforceable after January 1, 1994?
The ostensible problem with reviving Condit is its January 1, 1989, expiration date. Mundy would
have us believe that if Condit became controlling on January 1, 1994, it immediately expired by
virtue of its January 1, 1989 repeal date. Indeed, the Legislative Counsel reached this conclusion
in analyzing whether there would be a valid asset forfeiture law after January 1, 1994. (Ops.
Cal. Legis. Counsel, No. 30765 (Nov. 24, 1993) Controlled Substances: Asset Forfeiture.) The
Legislative Counsel reasoned: “While [Katz] is ‘a later enacted statute, which was enacted before
January 1, 1989,’ [it] does not directly amend the 1989 repealer language of [Condit] to ‘delete
or extend’ the 1989 repealer date in the repealer language. Rather [Katz] *1404  provides for the
revival on January 1, 1994, of [Condit]. Thus, the Legislature did not directly amend the 1989
repealer language to delete or extend the 1989 repealer date, and applying the ‘plain meaning’ rule
to [Katz], [its] enactment ... would not prevent the operation of the 1989 repealer language from
taking effect by means of a direct amendment of the 1989 repealer language.” (Id. at p. 3.)


(3) While opinions of the Legislative Counsel generally are entitled to considerable weight, they
are not binding. (California Assn. of Psychology Providers v. Rank (1990) 51 Cal.3d 1, 17 [270
Cal.Rptr. 796, 793 P.2d 2]; Ultramar, Inc. v. South Coast Air Quality Management Dist. (1993) 17
Cal.App.4th 689, 712 [21 Cal.Rptr.2d 608].) The fundamental flaw in the Legislative Counsel's
reasoning is the assumption Katz did not directly amend or delete Condit's 1989 repeal date. In
fact, Katz did effectively delete that date by extending the subject provisions until January 1, 1994.
There was no need for the Legislature to specifically address the repeal date in enacting legislation
which rendered it moot. In any event, the Legislature determined the subject provisions are to be
interpreted “as they read on December 31, 1988 [.]” As of that date, the repeal clauses contained
therein were ineffectual since it was one day before January 1, 1989. Consequently, Katz's failure
to specifically address Condit's 1989 repeal date is immaterial.


The Legislative Counsel's opinion also conflicts with his earlier digest analysis of Katz. Five years
before he opined, “[T]here will be no version of [the subject] sections ... on or after January 1,
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1994” (Ops. Cal. Legis. Counsel, No. 30765 supra, Controlled Substances: Asset Forfeiture, at p.
11); the Legislative Counsel believed the subject sections “would be repealed and [Condit would
be] revived on January 1, 1994.” (Legis. Counsel's Dig., Assem. Bill No. 4162, 4 Stats. 1988
(Reg. Sess.) Summary Dig., p. 530.) Having been written closer in time to Katz's passage than the
Legislative Counsel opinion, we may presume the digest analysis more fully comports with the
legislative intent. (See Bravo Vending v. City of Rancho Mirage (1993) 16 Cal.App.4th 383, 399,
fn. 9 [20 Cal.Rptr.2d 164] [opinion letter from Legislative Counsel to individual Senator two years
after subject amendment “provide[d] no indication of how [the amendment] was understood at the
time it was enacted by those who voted to enact it.”].)


(4) It is true, as the Legislative Counsel's opinion points out, that “forfeiture statutes are disfavored
and must be construed strictly in favor of the owner of the property. [Citations.]” (People v. Ten
$500 etc. Traveler's Checks (1993) 16 Cal.App.4th 475, 479 [20 Cal.Rptr.2d 128].) However, this
maxim cannot be used to subvert the plain language of a forfeiture law. (See *1405  United States
v. Monsanto (1989) 491 U.S. 600, 611 [105 L.Ed.2d 512, 524, 109 S.Ct. 2657].) Where, as in this
instance, the law is clear, the rule of strict construction of forfeiture provisions will not be used “
‘as an overriding consideration of being lenient to wrongdoers.’ [Citation.]” (Russello v. United
States (1983) 464 U.S. 16, 29 [78 L.Ed.2d 17, 28, 104 S.Ct. 296]; see also People v. One Pontiac
8 Sedan (1937) 22 Cal.App.2d 503, 505 [71 P.2d 302] [courts cannot rewrite the clear provisions
of a forfeiture law under the guise of statutory construction].)


Furthermore, we must strive to give effect and meaning to all parts of a law if possible and avoid
interpretations which render statutory language superfluous. (See Stafford v. Realty Bond Service
Corp. (1952) 39 Cal.2d 797, 805 [249 P.2d 241].) Adopting Mundy's position would result in the
repeal of various forfeiture provisions while leaving other sections of the law fully intact. (See,
e.g., §§ 11473, 11473.2, 11488.6.) 7  Although preserved on paper, the surviving statutes would
mean little without a valid statutory mechanism for triggering a forfeiture.


7 These sections deal with the destruction, transfer, and redemption of forfeited property. They
were amended in 1988 (Stats. 1988, ch. 1492, §§ 3, 5, 13, pp. 5287, 5293-5294) and thus
reverted back to their December 31, 1988, form on January 1, 1994, per Katz. However, the
earlier versions of these provisions, unlike sections 11470, 11488, 11488.4 and 11488.5, did
not contain repeal clauses. (See Stats. 1983, ch. 948, §§ 2, 4, pp. 3407-3408; Stats. 1986,
ch. 534, § 5, pp. 1917-1918.)


(1c) Finally, we find it significant that the Legislature went out of its way to amend Katz's general
sunset provision in 1991. This amendment ensured Condit's revival on January 1, 1994. Yet, if, as
Mundy speculates, Condit expired immediately upon its revival, then the 1991 amendment was
an exercise in futility. The Legislature presumably has better things to do than pass meaningless
and duplicative measures. (See Silberg v. Anderson (1990) 50 Cal.3d 205, 216 [266 Cal.Rptr. 638,
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786 P.2d 365].) Moreover, Mundy has “fail[ed] to explain away the absurdity which looms in
the instant case—that the Legislature apparently brought back [Condit] on January 1, 1994, only
to have it instantly repealed by its own terms[.]” (People v. One 1986 Toyota Pickup (1995) 31
Cal.App.4th 254, 264 [37 Cal.Rptr.2d 29].)


We therefore find the forfeiture provisions attacked by Mundy did not suddenly disappear
on January 1, 1994. Instead, the Condit provisions became effective that day and remained
enforceable until August 19, 1994, when the new forfeiture law became effective. Under the
new law, the statutes in effect on December 31, 1993 (Katz) govern proceedings which were
commenced before January 1, 1994. We therefore must determine whether subjecting Mundy to
Katz instead of Condit constitutes a deprivation of his constitutional rights. *1406


IV. The Ex Post Facto Prohibition
(5) Because Katz offers fewer procedural safeguards than Condit, Mundy asserts resurrecting Katz
violates the ex post facto prohibition. (See U.S. Const., art. I, § 10, cl. 1; Cal. Const., art. I, § 9.) He
relies heavily on recent decisions finding forfeiture proceedings constitute punishment for Eighth
Amendment and double jeopardy purposes. (See respectively Austin v. United States (1993) 509
U.S. ___ [125 L.Ed.2d 488, 113 S.Ct. 2801] and United States v. $405,089.23 U.S. Currency (9th
Cir. 1994) 33 F.3d 1210.) However, these decisions do not compel the conclusion that subjecting
Mundy to the Katz procedures is unconstitutional.


First, it is important to note that Mundy's property was subject to forfeiture under both Condit
and Katz. Mundy's complaint is therefore limited to the procedural mechanisms governing his
forfeiture action. When a change in the law addresses the conduct of trials which have yet to occur,
as opposed to past conduct, the law is deemed prospective only and does not implicate ex post
facto concerns. (Tapia v. Superior Court (1991) 53 Cal.3d 282, 288-291 [279 Cal.Rptr. 592, 807
P.2d 434].)


The procedural protections at issue here relate primarily to the future forfeiture hearing, e.g., the
order and burden of proof. Therefore, they are properly characterized as prospective only. The sole
exception is the change in the rules for jurisdiction. Under Condit, Riverside County alone would
have had jurisdiction in this proceeding, but Katz gives Orange County jurisdiction as well, since
the property is currently located here. However, it is well-established that changing the place for
trial after commission of the offense does not violate the ex post facto prohibition. (Gut v. The
State (1869) 76 U.S. (9 Wall.) 35 [19 L.Ed. 573].)


A statute must do one of three things to be an ex post facto law: (1) criminalize an act previously
committed, which was innocent when done, (2) increase the punishment for a crime, after its
commission, or (3) withhold a defense available according to the law when the act was committed.
(Collins v. Youngblood (1990) 497 U.S. 37 [111 L.Ed.2d 30, 110 S.Ct. 2715]; Tapia v. Superior
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Court, supra, 53 Cal.3d at p. 292.) In this case, Mundy is being subjected to the exact same
statutes which were in effect at the time his property was seized and forfeiture proceedings began.
He cannot claim unfair surprise or vindictive government action under these circumstances. (See
People v. McVickers (1992) 4 Cal.4th 81, 85 [13 Cal.Rptr.2d 850, 840 P.2d 955] [purpose behind
ex post facto prohibition is to give notice *1407  and ensure governmental accountability]; People
v. McKinney (1979) 95 Cal.App.3d 712, 745-746 [157 Cal.Rptr. 414] [restoration of original
punishment in effect at time of offense was not unjust or unfair].) 8


8 Mundy also claims Katz “fails on its face to provide constitutional due process required for
penal forfeiture.” This direct attack on Katz was never mounted in the trial court. As such,
we will limit our discussion to how reviving Katz affects Mundy's constitutional rights.


V. Equal Protection
(6) Mundy additionally contends the new forfeiture law “creates a suspect classification for
purposes of equal protection analysis.” The basis for this contention is not entirely clear, but it
appears to be grounded in the fact the new law creates a narrow class of persons, which includes
Mundy, who are subject to the relatively harsh procedures of Katz. This class consists of persons
“whose [forfeiture] actions arose prior to January 1, 1994 and whose claims had not been finally
adjudicated prior to August 19, 1994[,]” the date the new law became effective. In comparison,
persons whose forfeiture proceedings ended before August 19 were presumably afforded the
broader procedural protections of Condit, and persons whose forfeiture proceedings commenced
after August 19 will receive the procedural benefits of the new law. We see no equal protection
problem with this result.


“ ‘A refusal to apply a statute retroactively does not violate the Fourteenth Amendment.’ ... ‘The
Fourteenth Amendment does not forbid statutes and statutory changes to have a beginning and thus
to discriminate between the rights of an earlier and later time.’ ” (Baker v. Superior Court (1984)
35 Cal.3d 663, 668-669 [200 Cal.Rptr. 293, 677 P.2d 219], citations and brackets omitted.) In
Baker, the petitioners challenged their continued commitment as mentally disordered sex offenders
(MDSO's) after the Legislature eliminated the MDSO program following their initial commitment.
Petitioners alleged a denial of equal protection in that they were subject to indefinite commitment,
while MDSO's convicted under new laws would receive a determinate prison sentence. However,
the court determined equal protection principles do not require that all persons who commit the
same offense suffer the same consequences regardless of the date of their misconduct. (Id. at p.
669.) Rather, the Legislature may properly specify that statutory amendments and additions are
prospective only. (Id. at pp. 669-670.) Such laws do not violate equal protection principles. (Ibid.;
see also Gov. Code, § 9606 [“Any statute may be repealed at any time, except when vested rights
would be impaired.”].) *1408
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VI. Conclusion
In 1994, the Legislature passed a new forfeiture law but decided the law in effect on December
31, 1993, shall govern forfeiture proceedings commenced before January 1, 1994. While this
determination deprives Mundy of some of the procedural advantages which accrued under the
forfeiture statutes after January 1, 1994, those benefits are primarily prospective in their application
to this case. Accordingly, the new law does not violate ex post facto principles. Nor does it
violate Mundy's equal protection rights, given the Legislature's prerogative to make statutory
amendments prospective only. Therefore, the district attorney may continue to pursue the forfeiture
claim against Mundy under the statutes in effect on December 31, 1993. The alternative writ is
discharged, and the petition for writ of prohibition/mandate is denied.


Crosby, J., and Bedsworth, J., *  concurred.
* Judge of the Orange Superior Court sitting under assignment by the Chairperson of the


Judicial Council.


On February 27, 1995, the opinion was modified to read as printed above. *1409


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


ROBERTO M. MURILLO, Plaintiff and Appellant,
v.


FLEETWOOD ENTERPRISES, INC., et al., Defendants and Respondents.


No. S058779.
Apr. 27, 1998.


SUMMARY


In an action by the buyers of a new motorhome against the sellers alleging causes of action
under the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court, after
entering judgment for defendants on the jury's special verdict, awarded defendants their costs as
the prevailing parties under Code Civ. Proc., § 1032, subd. (b), which provides that “[e]xcept
as otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to
recover costs in any action or proceeding.” Because plaintiff had rejected defendants' settlement
offer and recovered less than the settlement offer after trial, the trial court also awarded defendant
is their expert witness fees pursuant to Code of Civ. Proc., § 998. (Superior Court of San Diego
County, No. 662280, Ronald L. Johnson, Judge.) The Court of Appeal, Fourth Dist., Div. One,
No. D021836, affirmed.


The Supreme Court affirmed the judgment of the Court of Appeal. The court held that Civ. Code, §
1794, subd. (d), mandating the recovery of costs by the prevailing buyer in actions under the Song-
Beverly Consumer Warranty Act, but making no mention of a prevailing seller, does not provide an
“express” exception to the general rule in Code Civ. Proc., § 1032, subd. (b); any exception in Civ.
Code, § 1794, subd. (d), was at most an implied one. Even if some redundancy resulted from this
interpretation, it would be insufficient to satisfy the express exception requirement of Code Civ.
Proc., § 1032, subd. (b). By permitting prevailing buyers to recover their attorney fees in addition
to costs and expenses, the Legislature has provided injured consumers strong encouragement
to seek legal redress when a lawsuit might not otherwise have been economically feasible. It
could not be said that this aspect of the statutory scheme, which favors buyers exclusively, is
insufficient to vindicate the Legislature's remedial purpose in enacting the pro-consumer Song-
Beverly Consumer Warranty Act, or that allowing a seller to recover costs when it prevails would
undermine the Legislature's purpose. The court also held that the trial court properly awarded
defendants their expert witness fees under Code Civ. Proc., § 998. (Opinion by Werdegar, J., with
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George, C. J., Kennard, Baxter, Chin, and Brown, JJ., concurring. Dissenting opinion by Mosk,
J.) *986


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d)
Consumer and Borrower Protection Laws § 31-- Consumer Warranty Act (Song-Beverly Act)--
Actions--Statutory Right to Costs-- Prevailing Seller Under General Costs Statute:Costs § 2--Right
to Costs.
In an action by the buyer of a new motorhome against the sellers alleging causes of action under
the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court, after entering
judgment for defendants on the jury's special verdict, properly awarded defendants their costs as
the prevailing parties under Code Civ. Proc., § 1032, subd. (b). That statute provides that “[e]xcept
as otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to
recover costs in any action or proceeding.” Civ. Code, § 1794, subd. (d), mandating the recovery
of costs by the prevailing buyer in an action under the Song-Beverly Consumer Warranty Act, but
making no mention of a prevailing seller, does not provide an “express” exception to the general
rule in Code Civ. Proc., § 1032, subd. (b); any exception in Civ. Code, § 1794, subd. (d), was
at most an implied one. Even if some redundancy resulted from this interpretation, it would be
insufficient to satisfy the express exception requirement of Code Civ. Proc., § 1032, subd. (b). By
permitting prevailing buyers to recover their attorney fees in addition to costs and expenses, the
Legislature has provided injured consumers strong encouragement to seek legal redress when a
lawsuit might not otherwise have been economically feasible. It could not be said that this aspect of
the statutory scheme, which favors buyers exclusively, is insufficient to vindicate the Legislature's
remedial purpose in enacting the pro-consumer Song-Beverly Consumer Warranty Act, or that
allowing a seller to recover costs when it prevails would undermine the Legislature's purpose.


[See 3 Witkin, Summary of Cal. Law (9th ed. 1987) Sales, § 308.]


(2)
Consumer and Borrower Protection Laws § 26--Consumer Warranty Act (Song-Beverly Act)--
Interpretation.
The Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.) is manifestly a remedial
measure intended for the protection of the consumer; it should be given a construction calculated
to bring its benefits into action.
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(3)
Statutes § 29--Construction--Language--Legislative Intent.
A court's first step in determining the Legislature's intent is to scrutinize the actual words of the
statute, giving them a plain and commonsense meaning. *987


(4)
Statutes § 20--Construction--Legislative Intent.
A court has no power to rewrite a statute so as to make it conform to a presumed intention that
is not expressed.


(5)
Consumer and Borrower Protection Laws § 31--Consumer Warranty Act (Song-Beverly Act)--
Actions--Expert Witness Fees--Prevailing Seller Under General Statute:Costs § 9--Expert Witness
Fees.
In an action by the buyer of a new motorhome against the sellers, alleging causes of action under the
Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.), the trial court properly awarded
the prevailing defendants their expert witness fees under Code Civ. Proc., § 998, because the buyer
recovered less than the sellers offered in a qualifying Code Civ. Proc., § 998, settlement offer. Civ.
Code, § 1794, subd. (d), mandating the recovery of costs by the prevailing buyer in actions under
the Song-Beverly Consumer Warranty Act, but making no mention of a prevailing seller, does not
provide an “express” exception to the general rule in Code Civ. Proc., § 998. Code Civ. Proc., §
998, explicitly states that it “augment[s]” Code Civ. Proc., § 1032, subd. (b), the general statute
allowing recovery of costs by the prevailing party. Thus, the requirements for recovery of costs
and fees under Code Civ. Proc., § 998, must be read in conjunction with Code Civ. Proc., § 1032,
subd. (b), including the requirement that Code Civ. Proc., § 998, costs and fees are available to
the prevailing party “[e]xcept as otherwise expressly provided by statute.” Moreover, permitting
a seller who prevails in a suit brought under the Song-Beverly Consumer Warranty Act to recover
expert witness fees pursuant to Code Civ. Proc., § 998, gives content to the Legislature's expressed
intent to encourage settlement.


COUNSEL
Taylor & Hodges, A. Clifton Hodges, Norman F. Taylor, Berta Peterson-Smith, Bret A. Shefter,
Rene Korper and Cassandra A. Walbert for Plaintiff and Appellant.
Summers & Shives, Maureen A. Summers, Neil, Dymott, Perkins, Brown & Frank, Michael I.
Neil, Tim S. McClain and Thomas H. Knudsen for Defendants and Respondents.
Luce, Forward, Hamilton & Scripps and Charles A. Bird as Amici Curiae on behalf of Defendants
and Respondents. *988
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WERDEGAR, J.


This case requires us to reconcile two apparently conflicting statutory schemes governing the
recovery of costs and expert witness fees at the conclusion of a lawsuit. The general rule permits the
prevailing party (plaintiffs and defendants) to recover certain costs and, under some circumstances,
expert witness fees. (Code Civ. Proc., §§ 1032, subd. (b) [costs], 998, subd. (c) [expert witness
fees].) 1  More specifically, however, the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790
et seq. (hereafter sometimes the Song-Beverly Act or the Act)) contains a cost-shifting provision
that expressly allows prevailing plaintiffs to recover their costs, including attorney fees, incurred
commencing and prosecuting a lawsuit. The Act makes no mention of prevailing defendants.


1 All statutory references are to the Code of Civil Procedure unless otherwise stated.


In this case, plaintiff filed suit under the Song-Beverly Act, but defendants prevailed. Defendants
sought to recover their costs and expert witness fees under sections 1032, subdivision (b) and
998, subdivision (c), whereas plaintiff argued the more specific provisions of the Act prohibited
prevailing defendants from any such recovery. We conclude defendants are entitled to recover their
costs and expert witness fees.


Facts
Plaintiff Roberto M. Murillo (hereafter buyer) purchased a Fleetwood Pace Arrow motorhome
in 1991 from an authorized retail dealer. The vehicle was subject to an express warranty
against certain defects by defendants Fleetwood Enterprises, Inc., Fleetwood Motor Homes of
California, Inc., and Oshkosh Truck Corporation (hereafter sellers). 2  Later that year, buyer
allegedly perceived various defects in the vehicle and sought repairs. Apparently finding the
repairs unsatisfactory, he filed suit in March 1993, alleging sellers breached express and implied
warranties as well as other statutory provisions of the Song-Beverly Consumer Warranty Act.
Sellers offered to settle the case for $12,000, with buyer to retain possession of the *989  vehicle.
Buyer refused the offer, and the parties proceeded to trial. A jury found for sellers on all counts.


2 Buyer's complaint names Fleetwood Enterprises, Inc., and Oshkosh Truck Corporation as
defendants, but not Fleetwood Motor Homes of California, Inc. Oshkosh filed a cross-
complaint seeking indemnification and declaratory relief against “Fleetwood Enterprises,
Inc., and Roes 1 to 20, inclusive,” but its cross-complaint does not mention Fleetwood Motor
Homes of California, Inc. Oshkosh answered the complaint, and “Fleetwood Motor Homes
of California, Inc.” filed a general denial, noting the defendant was “Fleetwood Enterprises,
Inc., a California corporation et al.” (Italics added.) No amended complaint or substitution
of Fleetwood Motor Homes of California, Inc., as a Doe defendant appears in the record.
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Nevertheless, because the parties, the trial court, and the Court of Appeal treated Fleetwood
Enterprises, Inc., and Fleetwood Motor Homes of California, Inc., as one party, we will do
so as well for purposes of this appeal.


Sellers then filed a memorandum of costs. Buyer moved to strike the memorandum or, in the
alternative, to tax costs. The trial court denied buyer's motions, stating: “Plaintiff's motions to
strike the memorandum of costs filed by defendants Fleetwood and Oshkosh are denied. Civil
Code Section 1794(d) does not bar defendants' respective entitlements to costs under Code of
Civil Procedure Sections 998 or 1032. Plaintiff's alternative motions to tax are also denied in their
entirety.” On appeal, the appellate court affirmed.


Discussion


A. Recovery of Costs
“The right to recover costs exists solely by virtue of statute.” (Estate of Johnson (1926) 198 Cal.
469, 471 [245 P. 1089]; Davis v. KGO-T.V., Inc. (1998) 17 Cal.4th 436, 439 [71 Cal.Rptr.2d 452,
950 P.2d 567]; Perko's Enterprises, Inc. v. RRNS Enterprises (1992) 4 Cal.App.4th 238, 241 [5
Cal.Rptr.2d 470] [right is “purely statutory”]; 7 Witkin, Cal. Procedure (4th ed. 1997) Judgment,
§ 85, p. 615 [right is “wholly dependent upon statute”].) The statutory provision on which sellers
rely is section 1032, subdivision (b) (hereafter section 1032(b)), which provides that “[e]xcept as
otherwise expressly provided by statute, a prevailing party is entitled as a matter of right to recover
costs in any action or proceeding.” That sellers are the prevailing parties as that term is defined in
section 1032, subdivision (a)(4) is not in dispute.


(1a) Absent some other statute, these standard statutory provisions plainly would entitle sellers,
as the prevailing party, to recover their costs. Buyer, however, contends section 1032(b) conflicts
with the Song-Beverly Act. (Civ. Code, § 1790 et seq.) The Act, enacted in 1970 (Stats. 1970,
ch. 1333, § 1, p. 2478 et seq.), “regulates warranty terms, imposes service and repair obligations
on manufacturers, distributors, and retailers who make express warranties, requires disclosure
of specified information in express warranties, and broadens a buyer's remedies to include
costs, attorney's fees, and civil penalties. (Civ. Code, §§ 1790-1795.8; see Comment (1979)
26 UCLA L.Rev. 583, 625-648.) It supplements, rather than supersedes, the provisions of the
California Uniform Commercial Code. (Civ. Code, § 1790.3; see also Civ. Code, § 1794, subd. (b),
incorporating specific damages provisions of the Cal. U. Com. Code.) [¶] In 1982, the Legislature
added a provision designed to give recourse to the buyer of a new automobile that suffers from the
same defect repeatedly, or is out of service for *990  cumulative repairs for an extended period.
(Stats. 1982, ch. 388 [, p. 1720]; Civ. Code, § 1793.2, subd. (e)(1).)” (Krieger v. Nick Alexander
Imports, Inc. (1991) 234 Cal.App.3d 205, 213 [285 Cal.Rptr. 717], fn. omitted.)
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(2) Popularly known as the automobile “lemon law” (see Nightingale v. Hyundai Motor America
(1994) 31 Cal.App.4th 99, 101 [37 Cal.Rptr.2d 149]), the Song-Beverly Act is strongly pro-
consumer, expressly providing that waiver of its provisions by a buyer, “except as expressly
provided in this chapter, shall be deemed contrary to public policy and shall be unenforceable and
void.” (Civ. Code, § 1790.1.) The Act also makes clear its pro-consumer remedies are in addition
to those available to a consumer pursuant to the Commercial Code (Civ. Code, § 1790.3) and the
Unfair Practices Act (Civ. Code, § 1790.4). The Act “is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring its benefits
into action. [Citation.]” (Kwan v. Mercedes-Benz of North America, Inc. (1994) 23 Cal.App.4th
174, 184 [28 Cal.Rptr.2d 371].)


(1b) Civil Code section 1794, subdivision (d) (hereafter Civil Code section 1794(d)), part of the
Song-Beverly Act, states: “If the buyer prevails in an action under this section, the buyer shall be
allowed by the court to recover as part of the judgment a sum equal to the aggregate amount of
costs and expenses, including attorney's fees based on actual time expended, determined by the
court to have been reasonably incurred by the buyer in connection with the commencement and
prosecution of such action.” (Italics added.) The Act has no comparable provision for prevailing
sellers, and it is this asymmetry that gives rise to the legal dispute in this case. Buyer contends that,
because the Act specifically provides for the recovery of costs only by a prevailing buyer, a seller
is prohibited from recovering costs even if it prevails in a lawsuit under the Act. In contrast, seller
contends nothing in the Act expressly disables section 1032 from applying to a prevailing seller.


(3) As with other disputes over statutory interpretation, we must attempt to effectuate the probable
intent of the Legislature, as expressed through the actual words of the statutes in question.
(California Teachers Assn. v. Governing Bd. of Rialto Unified School Dist. (1997) 14 Cal.4th 627,
632-633 [59 Cal.Rptr.2d 671, 927 P.2d 1175] (hereafter California Teachers); Dyna-Med, Inc.
v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1386 [241 Cal.Rptr. 67, 743 P.2d
1323].) “ 'Our first step [in determining the Legislature's intent] is to scrutinize the actual words
of the statute, giving them a plain and commonsense meaning. [Citations.]' (People v. Valladoli
(1996) 13 Cal.4th 590, 597 [54 Cal.Rptr.2d 695, 918 P.2d 999].)” (California Teachers, supra, at
p. 633.) *991


(1c) Because section 1032(b) grants a prevailing party the right to recover costs “[e]xcept as
otherwise expressly provided by statute” (italics added), we must first determine whether Civil
Code section 1794(d) provides an “express” exception. Although Civil Code section 1794(d) gives
a prevailing buyer the right to recover “costs and expenses, including attorney's fees,” the statute
makes no mention of prevailing sellers. In other words, it does not expressly disallow recovery of
costs by prevailing sellers; any suggestion that prevailing sellers are prohibited from recovering
their costs is at most implied. Accordingly, based on the plain meaning of the words of the statutes



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=31CALAPP4TH99&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_101 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=31CALAPP4TH99&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_101 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995025004&pubNum=3484&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790.1&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790.3&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790.4&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH174&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_184 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=23CALAPP4TH174&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_184&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_184 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994063897&pubNum=3484&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=14CAL4TH627&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_632&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_632 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=14CAL4TH627&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_632&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_632 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997023027&pubNum=661&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=43CALIF3D1379&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_1386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1386 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=43CALIF3D1379&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_1386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1386 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987135271&pubNum=661&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987135271&pubNum=661&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=13CAL4TH590&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_597 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=13CAL4TH590&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4040_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_597 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996163530&pubNum=661&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1032&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ied48f150fab711d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Murillo v. Fleetwood Enterprises, Inc., 17 Cal.4th 985 (1998)
953 P.2d 858, 73 Cal.Rptr.2d 682, 98 Cal. Daily Op. Serv. 3114...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


in question, we conclude Civil Code section 1794(d) does not provide an “express” exception to
the general rule permitting a seller, as a prevailing party, to recover its costs under section 1032(b).


Buyer relies on several contrary arguments, but we find none persuasive. First, buyer argues
the word “expressly,” as used in section 1032(b), simply means “any situation in which the
Legislature's intent is definite and unmistakable.” In support, he merely cites a legal dictionary,
which defines the word “expressly” as “[i]n an express manner; in direct or unmistakable terms;
explicitly; definitely; directly.... The opposite of impliedly.” (Black's Law Dict. (5th ed. 1979) p.
522, col. 1.) This definition is actually contrary to buyer's position, for Civil Code section 1794(d)
's silence with regard to prevailing sellers does not “explicitly” or “directly” disable sellers from
recovering their costs pursuant to section 1032.


Second, buyer advances the rule of statutory construction that the inclusion of the one is the
exclusion of another (i.e., inclusio unius est exclusio alterius). In other words, he contends the
Legislature's express statement in Civil Code section 1794(d) that prevailing buyers should recover
their costs suggests the Legislature must also have intended that prevailing sellers be prohibited
from doing so. This rule of statutory construction, although useful at times, is no more than a rule
of reasonable inference and cannot control over the plain meaning of the statutory language. We
need not rely on inference here, for the Legislature, in plain language, has clearly and explicitly
informed us of its position, to wit, that “[e]xcept as otherwise expressly provided by statute,” the
“prevailing party” (which can include defendant/sellers as well as plaintiff/buyers) can recover his
or her costs. (§ 1032(b).) As explained above, Civil Code section 1794(d) does not “expressly”
provide otherwise.


Third, buyer contends our interpretation of section 1032(b) as permitting prevailing sellers to
recover their costs renders the word “costs” as used in Civil Code section 1794(d) surplusage. This
result, buyer claims, violates the rule of statutory construction that courts should, if possible, “
'give meaning *992  to every word and phrase in the statute to accomplish a result consistent with
the legislative purpose ....' ” (California Teachers, supra, 14 Cal.4th at p. 634, quoting Harris v.
Capital Growth Investors XIV (1991) 52 Cal.3d 1142, 1159 [278 Cal.Rptr. 614, 805 P.2d 873].)
Observing that even before the enactment of Civil Code section 1794(d), a prevailing buyer was
entitled to recover his or her costs pursuant to Code of Civil Procedure section 1032, he argues the
Legislature had no reason to provide in Civil Code section 1794(d) that a prevailing buyer could
recover “costs” unless it meant also to exclude prevailing sellers from a similar recovery.


We are not persuaded. Had the Legislature intended to prohibit prevailing sellers from recovering
their costs in litigation, it would not have chosen such an obscure mechanism to achieve its purpose.
The Legislature's use of the word “costs” in the Civil Code section 1794(d) phrase, “costs and
expenses, including attorney's fees,” simply makes clear the breadth of the financial incentive the
Legislature has created to encourage consumers to vindicate their rights under the Act. In any
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event, even were we to agree some degree of redundancy exists between the two statutes, such
redundancy would be insufficient to satisfy the requirement of an express exception to the general
rule regarding the recovery of costs by the prevailing party. (See Davis v. KGO-T.V., Inc., supra,
17 Cal.4th at pp. 443-444.)


Fourth, buyer contends the specific cost-shifting provision of the Song-Beverly Act (Civ. Code, §
1794(d)) must take precedence over the general cost-recovery statute (Code Civ. Proc., § 1032(b)),
because “a more specific statute controls over a more general one.” (Lake v. Reed (1997) 16 Cal.4th
448, 464 [65 Cal.Rptr.2d 860, 940 P.2d 311]; Cumero v. Public Employment Relations Bd. (1989)
49 Cal.3d 575, 587 [262 Cal.Rptr. 46, 778 P.2d 174]; § 1859 [“when a general and particular
provision are inconsistent, the latter is paramount to the former”].) We agree the cost-shifting
feature of the Act is the more specific statute because it concerns the recovery of costs in a specific
type of litigation, i.e., lawsuits brought under the Act.


The two statutes are not inconsistent, however, because they may be reconciled. On the one hand,
if a buyer should prevail in an action under the Act, he or she is entitled to costs, expenses, and
attorney fees as set forth in Civil Code section 1794(d). On the other hand, if a seller should prevail
in an action brought under the Act, it is entitled to costs under section 1032(b). We thus perceive
no conflict or inconsistency between Civil Code section 1794 and Code of Civil Procedure section
1032.


Fifth, buyer contends the Legislature's amendment of Civil Code former section 1794 in 1978
indicates it intended to prohibit prevailing sellers from *993  recovering their costs. As originally
enacted, section 1794 made no mention of costs, providing only that “[j]udgment may be entered
for three times the amount at which the actual damages are assessed, plus reasonable attorney
fees.” (Stats. 1970, ch. 1333, § 1, p. 2482.) Recovery of costs in lawsuits under the Song-Beverly
Act was governed by section 1032(b). As amended in 1978, section 1794 was changed to read
substantially as it does today, authorizing, inter alia, prevailing buyers to recover costs. (Stats.
1978, ch. 991, § 10, p. 3065.) Buyer contends that because, before the amendment of Civil Code
former section 1794, a prevailing seller (as well as a prevailing buyer) could recover its costs, the
amendment of the statute to provide for recovery of costs, expenses, and attorney fees by buyers
—with no mention of sellers—indicates a legislative intent to extinguish the right to recover costs
sellers had previously enjoyed.


The argument is not well taken. We may assume that, by amending Civil Code former section 1794,
the Legislature intended to change the law. Indeed, the change is apparent: Whereas under the old
version of the statute, prevailing buyers were entitled to treble damages plus attorney fees, the
new version allows buyers to recover proven damages, costs, expenses, and attorney fees. Nothing
in the amendment expressly indicates the Legislature intended the additional change of barring
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prevailing sellers from recovering their litigation costs. Without some indication the Legislature
intended this additional change in the law, we cannot conclude such a change was made.


Turning from the actual words of the pertinent statutes, buyer argues that public policy would
be furthered by a holding that Civil Code section 1794(d) is an exclusive, one-way cost-shifting
provision that necessarily prohibits prevailing sellers from recovering any costs under the Song-
Beverly Act. He argues such an interpretation is consistent with the pro-consumer purpose of the
law, and a contrary decision would undermine the Legislature's intent by deterring consumers
from enforcing their rights under the Act by making it too expensive to do so. He adds that the
Song-Beverly Act was not intended to be “fair” to sellers and manufacturers, but to coerce them
to honor their warranties without delay or duplicity, and to make it expensive for them to avoid
responsibility.


(4) We could not, of course, ignore the actual words of the statute in an attempt to vindicate
our perception of the Legislature's purpose in enacting the law. “ 'This court has no power to
rewrite the statute so as to make it conform to a presumed intention which is not expressed.'
” (California Teachers, supra, 14 Cal.4th at p. 633, quoting Seaboard Acceptance Corp. v. Shay
(1931) 214 Cal. 361, 365 [5 P.2d 882].) ( 1d) In addition to following precisely the words of section
1032(b) and Civil Code section 1794(d), *994  however, our interpretation of these statutes retains
the primary financial benefit the Song-Beverly Act offers to consumers who sue thereunder to
enforce their rights: their ability, if successful, to recover their “attorney's fees based on actual time
expended.” Such fees generally comprise the lion's share of the litigation costs, and the prospect
of having to pay attorney fees even if one wins a lawsuit can serve as a powerful disincentive
to the unfortunate purchaser of a malfunctioning automobile. By permitting prevailing buyers to
recover their attorney fees in addition to costs and expenses, our Legislature has provided injured
consumers strong encouragement to seek legal redress in a situation in which a lawsuit might not
otherwise have been economically feasible. We cannot say this aspect of the statutory scheme,
which favors buyers exclusively, is insufficient to vindicate the Legislature's purpose in enacting
the Song-Beverly Act, or that allowing a seller to recover costs when it prevails would undermine
the Legislature's purpose. To the extent buyer contends the playing field should be tilted even more
in favor of consumers, that argument is more properly addressed to the Legislature.


Buyer contends allowing sellers to recover costs is contrary to several cases in which other
appellate courts have concluded one-way cost-shifting statutes constitute an express exception to
the general rule authorizing prevailing parties to recover their costs. As we explain, the cases buyer
cites in support are all distinguishable.


Brown v. West Covina Toyota (1994) 26 Cal.App.4th 555 [32 Cal.Rptr.2d 85] (hereafter Brown)
poses perhaps the most analogous case, as it involved the precise statute at issue here: Civil Code
section 1794(d), the cost-shifting provision of the Song-Beverly Act. In Brown, plaintiffs bought
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a used car from defendants pursuant to a written contract. After plaintiffs found defects in the car
and learned it had been in an accident prior to their purchase, they sued defendants for rescission
and breach of warranties. Plaintiffs alleged violations of the Song-Beverly Act but the trial court
directed a verdict in defendants' favor.


Following the verdict, defendants successfully moved for an award of costs and attorney fees under
Civil Code section 2983.4 (part of the Rees-Levering Automobile Sales Finance Act, Civ. Code,
§§ 2981-2984.4 (hereafter the Rees-Levering Act)), which provides that “[r]easonable attorney's
fees and costs shall be awarded to the prevailing party in any action on a contract or purchase
order subject to the provisions of this chapter regardless of whether the action is instituted by the
seller, holder or buyer.” (Italics added.) The Court of Appeal reversed. The appellate court first
explained that although plaintiffs purchased the car pursuant to a conditional sales *995  contract
that was subject to the Rees-Levering Act, they failed to allege a violation of any duty imposed by
that act. Second, the Court of Appeal reasoned the Song-Beverly Act was “clear and unambiguous
in awarding costs and attorney fees only to the prevailing buyer ...; had the Legislature intended
to allow costs and fees for either prevailing party, it would have so stated.” (Brown, supra, 26
Cal.App.4th at p. 561, original italics.)


The Brown court thus confronted a situation where plaintiffs alleged defendants violated the Song-
Beverly Act, in a case in which the vehicle was purchased pursuant to a conditional sales contract
subject to the Rees-Levering Act. Because only the Rees-Levering Act permitted a prevailing
defendant to recover costs and attorney fees, the court was faced with reconciling the two sets of
laws. To resolve the conflict, the court reasoned that to permit a prevailing defendant to invoke the
fee-shifting provisions of the Rees-Levering Act in that case “would effectively nullify the one-
sided fee-shifting under Song-Beverly whenever a plaintiff sues to enforce a breach of warranty
claim under Song-Beverly, but happens to have purchased the automobile under a conditional
sale contract.” (Brown, supra, 26 Cal.App.4th at p. 565.) The Brown court then invoked the “
'cardinal rule of statutory construction that statutes relating to the same subject matter are to be read
together and reconciled whenever possible to avoid nullification of one statute by another.' ” (Id.
at pp. 565-566, quoting Simonini v. Passalacqua (1986) 180 Cal.App.3d 400, 404 [225 Cal.Rptr.
588].) Accordingly, the court rejected defendants' contention the Rees-Levering Act should apply;
rather, applying the Song-Beverly Act, the court concluded defendants were not entitled to costs
or attorney fees.


At the outset, we reject sellers' assertion Brown is distinguishable because its discussion of the
Song-Beverly Act was unnecessary to its decision. In order for the Brown court to have found a
conflict between the respective cost-recovery provisions of the Song-Beverly Act (Civ. Code, §
1794(d)) and the Rees-Levering Act (Civ. Code, § 2983.4), and to have determined that the Song-
Beverly Act should prevail, it first had to construe the Song-Beverly Act to allow only prevailing
buyers to recover costs and attorney fees. Otherwise, there would have been no apparent statutory
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conflict for the court to seek to reconcile. The Brown court's construction of Civil Code section
1794(d) is therefore not dictum.


Although the court's discussion of the Song-Beverly Act was thus necessary to its decision,
we nevertheless conclude it is not persuasive here. The Brown court did not consider whether
the specific cost-shifting provision of the Song-Beverly Act (Civ. Code, § 1794(d)) wholly
supplants the generally applicable cost-recovery rule set forth in section 1032(b). Although the
court *996  reasoned the Legislature would have provided a mechanism for prevailing defendants
in actions under the Song-Beverly Act to recover their litigation costs had that been its intent
(Brown, supra, 26 Cal.App.4th at p. 561), this reasoning ignores section 1032(b), providing that
all prevailing parties—including prevailing defendants—are entitled to their costs “[e]xcept as
otherwise expressly provided by statute.” (Italics added.)


Brown is unpersuasive for another reason. The Brown court did not consider whether the
ability of a prevailing Song-Beverly plaintiff to recover “attorney's fees based on actual time
expended” (Civ. Code, § 1794(d))—a right not given to prevailing defendants—sufficiently
vindicates the Legislature's intent to protect consumers. As explained above, because attorney
fees generally comprise a large percentage of the overall cost of litigation, this one-way attorney-
fee-shifting mechanism arguably is sufficient to support the Legislature's pro-consumer purpose.
We therefore disapprove Brown to the extent it holds Civil Code section 1794(d) constitutes
an “express” exception to the general rule permitting a prevailing party, including a prevailing
defendant, to recoup its costs of litigation.


Buyer also cites Dawson v. Westerly Investigations, Inc. (1988) 204 Cal.App.3d Supp. 20 [251
Cal.Rptr. 633] (hereafter Dawson) in support. Dawson concerned a labor dispute in which an
employer appealed to the municipal court an unfavorable decision by the California State Labor
Commissioner. The municipal court ruled in the employer's favor, who then moved to recover
costs, including attorney fees. The court granted the employer's motion. The employee appealed
the award of costs and attorney fees to the appellate department, which ruled in his favor.


At issue in Dawson was the interplay between the general cost-recovery statute (Code Civ. Proc.,
§ 1032(b)) and Labor Code section 98.2, subdivision (b), which states: “If the party seeking review
by filing an appeal to the justice, municipal, or superior court is unsuccessful in the appeal, the
court shall determine the costs and reasonable attorneys' fees incurred by the other parties to the
appeal, and assess that amount as a cost upon the party filing the appeal.” (Italics added.) The
Dawson court reversed the municipal court's award of costs and attorney fees to the appellant/
employer, concluding Labor Code section 98.2, subdivision (b) constituted an express exception
to the general rule favoring prevailing parties. (Dawson, supra, 204 Cal.App.3d at p. Supp. 24.)
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Buyer contends Dawson illustrates a situation in which the Legislature, by enacting a cost-shifting
statute, has created an “express” exception to the general cost-recovery rule favoring prevailing
parties. Thus, he claims, “even though the statute did not also state 'Costs shall not be awarded to a
*997  successful appellant,' ” the exception delineated in Labor Code section 98.2 was sufficiently
“express” to terminate the ability of successful appellants to recover their costs.


We agree the cost-shifting scheme at issue in Dawson supplants the general rule set forth in section
1032(b). We disagree, however, that this conclusion assists buyer here, for Labor Code section
98.2 is a demonstrably different sort of exception than Civil Code section 1794(d). Unlike the
cost-shifting provisions of the Song-Beverly Act, which is silent regarding the ability of prevailing
defendants to recover costs, Labor Code section 98.2 expressly refers to both sides of the litigation.
It merely states that an unsuccessful appellant must pay the costs of a successful respondent. Of
course, both employers and employees can appeal an adverse labor ruling. Because Labor Code
section 98.2 addresses the ability of both sides to recover their costs, it comprises an express
exception to section 1032(b).


Rogers v. Superior Court (1993) 19 Cal.App.4th 469 [23 Cal.Rptr.2d 412] (hereafter Rogers), also
cited by buyer, is inapplicable for the same reason. In Rogers, a reporter brought suit against the
City of Burbank for alleged violations of the California Public Records Act (Gov. Code, § 6250
et seq.). The trial court found for the defendant city and awarded it costs. On appeal, the Court of
Appeal reversed the award of costs, finding subdivision (d) of section 6259 of the Government
Code established an express exception to the general rule authorizing recovery of costs by a
prevailing party. Government Code section 6259, subdivision (d) provides: “The court shall award
court costs and reasonable attorney fees to the plaintiff should the plaintiff prevail in litigation
filed pursuant to this section. The costs and fees shall be paid by the public agency of which the
public official is a member or employee and shall not become a personal liability of the public
official. If the court finds that the plaintiff's case is clearly frivolous, it shall award court costs and
reasonable attorney fees to the public agency.”


This statutory provision quite clearly addresses the circumstances under which both a plaintiff
and a defendant can obtain an award of costs (and attorney fees) following a Public Records Act
lawsuit. For the plaintiff, he or she must “prevail in litigation filed pursuant to this section.” (Gov.
Code, § 6259, subd. (d).) For a defendant public agency, it must both prevail and have the trial court
conclude the plaintiff's case was “clearly frivolous.” (Ibid.) Unlike in the Song-Beverly Act, then,
in which the cost-shifting provision is silent with regard to prevailing defendants, the California
Public Records Act expressly addresses defendant's ability to recover litigation costs. Accordingly,
Rogers is inapposite.


Gould v. Moss (1910) 158 Cal. 548 [111 P. 925] (hereafter Gould), cited by buyer in support, is
only tenuously related to the issue before us. In that *998  case, the plaintiff successfully sought
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a writ of mandamus in an original action in this court. He thereafter filed a memorandum of costs,
which the defendant moved to strike. We noted that section 1095 (as it then read) 3  permitted a
prevailing party to recover costs in a special proceeding, and an original action for mandamus was
a special proceeding. The memorandum of costs, however, was filed too late, as the judgment was
already final. (158 Cal. at p. 549.) On its face, Gould says nothing about how we should interpret
the interplay between section 1032(b) and the Song-Beverly Act.


Buyer, however, points to a characterization of Gould, supra, 158 Cal. 548, in Miles California
Co. v. Hawkins (1959) 175 Cal.App.2d 162, 164 [345 P.2d 492], in which the Court of Appeal
stated that the provision in section 1095 (providing that, in a special proceeding, the court may
award costs) took Gould outside of the general cost-recovery provisions of section 1032(b). Buyer
suggests this characterization demonstrates that a statute may qualify as an “express” exception to
section 1032(b) without actually addressing the cost-recovery rights of all the parties involved.


Buyer's reliance on Gould, supra, 158 Cal. 548, is misplaced for the simple reason that Gould itself
makes no mention of section 1032(b). Nor could it, as that statute had not yet been enacted. The
characterization of Gould in Miles California Co. v. Hawkins, supra, 175 Cal.App.2d 162, was
therefore gratuitous and does not control this case.


Finally, buyer contends “California law features a plethora of statutes which contain awards of
costs and/or attorney's fees only to one particular party, often the plaintiff bringing an action for
violation of California law.” In support, he cites 35 different statutes. 4  Buyer argues a holding
allowing a prevailing seller to recover costs would put the Legislature to an onerous task: in order
to disable the nonspecified party from recovering costs or attorney fees, the Legislature would
have to amend each one of these statutes to “expressly” except that party from section 1032(b)'s
general rule permitting the prevailing party to recover his or her costs.


4 Amici curiae, the Recreation Vehicle Industry Association, Inc., the Automobile
Manufacturers Association, and the Association of International Automobile Manufacturers,
Inc., cite 151 statutes that they allege contain one-way costor attorney-fee-shifting
provisions.


Buyer's contention that allowing sellers to recover costs will undermine dozens of costand fee-
shifting statutes falls wide of the mark. To begin *999  with, many of the statutes cited by buyer
and amici curiae involve authorization for the recovery of attorney fees. Nothing in our opinion
addresses that issue. Sellers are not seeking attorney fees, and there is no “default” attorney fee
recovery provision akin to section 1032(b). Indeed, the law is to the contrary. (See § 1021 [“Except
as attorney's fees are specifically provided for by statute, the measure and mode of compensation
of attorneys and counselors at law is left to the agreement, express or implied, of the parties ....”].)
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In addition, many of the statutes cited address the ability of both parties to recover their costs
should they prevail in litigation. Although the meaning of these statutes is not before us, to the
extent they concern the ability of both parties to recover costs or fees (see, e.g., Prob. Code, §
2622.5 [prevailing party entitled to costs and reasonable attorney fees if objections (or opposition
to objections) to conservatorship accounting were “without reasonable cause and in bad faith”]),
or require that additional conditions be satisfied before one side of the litigation may recover
costs (see, e.g., Gov. Code, §§ 9078, 9079 [court shall award costs and attorney fees to prevailing
plaintiff in action under Gov. Code, § 9077, but not to prevailing defendant public agency unless
“plaintiff's case is clearly frivolous”]; id., § 11130.5 [court shall award costs and attorney fees to
prevailing plaintiff in action under Gov. Code, § 11130, but not to prevailing defendant state body
unless plaintiff's “action was clearly frivolous and totally lacking in merit”]), these statutes may
constitute express exceptions to section 1032(b). (See discussion, ante, of Dawson, supra, 204
Cal.App.3d Supp. 20, and Rogers, supra, 19 Cal.App.4th 469.) We note that when the Legislature
intends to restrict the recovery of costs to just one side of a lawsuit, it knows how to express such
restriction. (See Pub. Contract Code, § 10421 [the state, or person acting on the state's behalf, may
sue and, if successful, collect costs and attorney fees; contracting entity not entitled to recover costs
or attorney fees].) We conclude buyer's argument we should interpret Civil Code section 1794(d)—
despite its lack of an express exception to section 1032(b)—as an exclusive, one-way cost-shifting
provision so as to avoid implicating the validity of dozens of other statutes, is meritless.


Having found buyer's cited authority distinguishable and no express exception in Civil Code
section 1794(d) to the general rule set forth in section 1032(b) permitting a prevailing defendant to
recover its costs, we conclude the Court of Appeal below ruled correctly that sellers were entitled
to their costs.


B. Recovery of Expert Witness Fees
In addition to costs, the trial court also granted sellers their expert witness fees under section 998,
because buyer recovered less than sellers offered in *1000  a qualifying section 998 settlement
offer. That section, at the time buyer filed his suit, provided in pertinent part: “(a) The costs allowed
under Section[] ... 1032 shall be ... augmented as provided in this section. [¶] ... [¶] (c) If an offer
made by a defendant is not accepted and the plaintiff fails to obtain a more favorable judgment,
the plaintiff shall not recover his or her costs and shall pay the defendant's costs from the time of
the offer. In addition, in any action or proceeding other than an eminent domain action, the court,
in its discretion, may require the plaintiff to pay the defendant's costs from the date of filing of
the complaint and a reasonable sum to cover costs of the services of expert witnesses, who are not
regular employees of any party, actually incurred and reasonably necessary in either, or both, the
preparation or trial of the case by the defendant.” (§ 998, as amended by Stats. 1987, ch. 1080, §
8, p. 3655, italics added.) Thus, if the predicate facts exist, section 998, subdivision (a) expands the
number and type of recoverable costs and fees over and above those permitted by section 1032(b).
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It is undisputed that sellers offered buyer a settlement of $12,000 within the time limits set forth in
section 998, that the offer was rejected, and that buyer recovered less than the offer (i.e., nothing)
following the jury's verdict.


(5) Having concluded Civil Code section 1794(d) fails to set forth an express exception to the
general cost-recovery rule set forth in section 1032(b), we likewise conclude it provides no
exception to the provisions of section 998. Section 998 explicitly states that it “augment[s]” section
1032(b). Thus, the requirements for recovery of costs and fees under section 998 must be read
in conjunction with section 1032(b), including the requirement that section 998 costs and fees
are available to the prevailing party “[e]xcept as otherwise expressly provided by statute.” (§
1032(b), italics added.) 5  Because the cost-shifting provisions of the Song-Beverly Act do not
“expressly” disable a prevailing defendant from recovering section 998 costs and fees in general,
or expert witness fees in particular, we find nothing in the Act prohibiting the trial court's exercise
of discretion to award expert witness fees to seller under the circumstances of this case.


5 This case does not present a situation in which a litigant is not the prevailing party, and yet
may claim entitlement to section 998 costs and fees because the prevailing party rejected a
qualifying settlement offer and recovered less than the offer following the verdict. (See, e.g.,
Adam v. DeCharon (1995) 31 Cal.App.4th 708, 712-713 [37 Cal.Rptr.2d 195].) Accordingly,
we express no opinion on that subject.


In re Marriage of Green (1989) 213 Cal.App.3d 14 [261 Cal.Rptr. 294] (hereafter Green), is not
to the contrary. That case involved a marital *1001  dissolution matter in which wife prevailed.
On appeal, husband argued that the trial court failed to consider his offer to settle before directing
that he pay wife's expert witness fees. The Court of Appeal rejected husband's claim that section
998 applied, explaining the Legislature “has specifically provided how costs, including attorney
fees, are to be awarded in proceedings under the Family Law Act in [former Civil Code] sections
4370 and 4370.5. Under these sections the trial court in a marital dissolution proceeding has much
broader authority to award costs than is provided by Code of Civil Procedure section 998.” (Green,
supra, at p. 24, italics added.) In other words, former Civil Code sections 4370 and 4370.5
constituted express exceptions to the general cost-recovery provisions of section 1032(b) and, by
extension, the expert witness fee recovery provision of section 998. In short, Green is consistent
with our interpretation of sections 1032(b) and 998, and does not support buyer's position here.


Moreover, permitting a seller who prevails in a suit brought under the Song-Beverly Act to recover
expert witness fees pursuant to section 998 gives content to the Legislature's expressed intent to
encourage settlement (Poster v. Southern Cal. Rapid Transit Dist. (1990) 52 Cal.3d 266, 270 [276
Cal.Rptr. 321, 801 P.2d 1072]), by forcing the parties “to assess realistically their positions prior to
trial” (Stell v. Jay Hales Development Co. (1992) 11 Cal.App.4th 1214, 1231 [15 Cal.Rptr.2d 220],
disapproved on another point, Citizens for Covenant Compliance v. Anderson (1995) 12 Cal.4th
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345, 359, 366 [47 Cal.Rptr.2d 898, 906 P.2d 1314]). Although the Legislature's purpose in enacting
the Song-Beverly Act was admittedly to encourage consumers to enforce their rights under the
Act, nothing in Civil Code section 1794(d) suggests this legislative purpose should override
the Legislature's desire—expressed in section 998—to encourage the settlement of lawsuits. We
conclude the Court of Appeal below correctly ruled sellers were entitled to recover their expert
witness fees, “actually incurred and reasonably necessary in preparation for trial of the case ....” (§
998, subd. (c)(1).)


Conclusion
The judgment of the Court of Appeal is affirmed. The requests for judicial notice, filed by both
amici curiae and plaintiff Roberto Murillo, are denied as moot.


George, C. J., Kennard, J., Baxter, J., Chin, J., and Brown, J., concurred.


MOSK, J.
I dissent.


The majority hold that if a consumer brings an unsuccessful action under the Song-Beverly
Consumer Warranty Act (Civ. Code, § 1790 et seq.), *1002  popularly known as the automobile
“lemon law,” the seller is entitled to recover its costs and, in some circumstances, expert witness
fees. I disagree. The holding—which will leave consumers who lose their claims liable to sellers in
an amount that can easily equal or even exceed the value of the alleged “lemon”—is inconsistent
with the statutory language. It will also, undoubtedly, have a chilling effect on the exercise
of consumer rights, thereby defeating what the majority acknowledge to be the “strongly pro-
consumer” protections of the act. (Maj. opn., ante, at p. 990.)


Here, buyer, who brought an action alleging that the vehicle he purchased was defective and
rejected a settlement offer by sellers, lost his case under the Song-Beverly Consumer Warranty
Act. Although the jury decided against him, there was no claim by sellers that the action was
frivolous. Nonetheless, he suffered the equivalent of a substantial penalty for bringing the claim:
He was required to pay sellers $6,642.99 in costs and expenses.


The Song-Beverly Consumer Warranty Act, in relevant part, provides: “If the buyer prevails in an
action under this section, the buyer shall be allowed by the court to recover as part of the judgment
a sum equal to the aggregate amount of costs and expenses, including attorney's fees based on
actual time expended, determined by the court to have been reasonably incurred by the buyer in
connection with the commencement and prosecution of such action.” (Civ. Code, § 1794, subd.
(d).) It conspicuously does not provide for any award of costs and expenses if the seller prevails.
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The majority hold that sellers here were nonetheless entitled to costs and expert fees under the
general cost-shifting provisions of Code of Civil Procedure sections 1032 and 998. Code of Civil
Procedure section 1032, subdivision (b), provides that “[e]xcept as otherwise expressly provided
by statute, a prevailing party is entitled as a matter of right to recover costs in any action or
proceeding.” Code of Civil Procedure section 998, subdivision (c)(1), provides that if a settlement
offer is made by a defendant and not accepted, and the plaintiff fails to obtain a more favorable
judgment, costs allowed under section 1032 shall be augmented to include defendant's costs from
the time of the offer and, in addition, the trial court may require the plaintiff to pay the costs of
the services of the defendant's expert witnesses. The majority determine that these general cost-
shifting provisions apply because the Song-Beverly Consumer Warranty Act does not “expressly”
state that a prevailing seller is not entitled to recover costs, or to have such costs augmented if the
buyer rejects a settlement offer and fails to obtain a more favorable judgment or loses the action.


I disagree. The specific costs provisions of the Song-Beverly Consumer Warranty Act, which
mandate the prevailing buyer's recovery of “a sum *1003  equal to the aggregate amount of costs
and expenses, including attorney's fees based on actual time expended,” were intended by the
Legislature to displace the general cost-shifting provisions of the Code of Civil Procedure. In
effect, they “occupy the field.” It was therefore not necessary for the Legislature also to state the
negative, i.e., that a prevailing seller may not recover costs and expenses. Had it intended to apply
a one-way rule only to attorney fees, as the majority propose, the Legislature could readily have
so specified.


The legislative history of the Song-Beverly Consumer Warranty Act supports the conclusion
that it was intended to “occupy the field” by providing for recovery of costs and expenses
only by the prevailing consumer. Thus, an analysis prepared by the Assembly Committee on
Labor, Employment and Consumer Affairs explains the purpose of the costs provision: “Indigent
consumers are often discouraged from seeking legal redress due to court costs. The addition of
awards of 'costs and expenses' by the court to the consumer to cover such out-of-pocket expenses
as filing fees, expert witness fees, marshall's fees, etc., should open the litigation process to
everyone.” (Assem. Com. on Labor, Employment and Consumer Affairs, Analysis of Assem.
Bill No. 3374 (1977-1978 Reg. Sess.) May 24, 1978, p. 2.) Similarly, an analysis prepared by
the Department of Consumer Affairs states: “The bill would amend . . . [the Act] to provide
that a prevailing consumer may be awarded costs (court costs, i.e. filing and process fees) and
expenses (i.e. expert witness fees). The absence of such a provision can deter consumers from
pursuing a violation of the Act through the courts, a disadvantage not equally felt by the retailer or
manufacturer.” (Dept. Consumer Affairs, Enrolled Bill Rep. on Assem. Bill No. 3374 (1977-1978
Reg. Sess.) Aug. 30, 1978, p. 3, italics added.)
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The conclusion that the Song-Beverly Consumer Warranty Act displaces the general cost-shifting
provisions of the Code of Civil Procedure is also consistent with the well-reasoned decisions
in Dawson v. Westerly Investigations, Inc. (1988) 204 Cal.App.3d Supp. 20 [251 Cal.Rptr.
633] and Rogers v. Superior Court (1993) 19 Cal.App.4th 469 [23 Cal.Rptr.2d 412]. Thus, in
Dawson, the employer successfully appealed an unfavorable decision by the California State Labor
Commissioner and sought costs and attorney fees pursuant to Code of Civil Procedure section
1032. The Court of Appeal concluded that an award under the general cost-shifting provisions
of the Code of Civil Procedure was barred by Labor Code section 98.2, subdivision (b), which
provides, in pertinent part, that “[i]f the party seeking review by filing an appeal ... is unsuccessful
in the appeal, the court shall determine the costs and reasonable attorneys' fees incurred by the
other parties to the appeal, and assess that amount as a cost upon the party filing *1004  the
appeal.” Although the Labor Code provision says nothing about denying costs in the case of a
successful appellant—i.e., is silent regarding the ability of a prevailing defendant to recover costs
pursuant to the general cost-shifting provisions of the Code of Civil Procedure (see maj. opn.,
ante, at p. 997)—Dawson concluded that it constituted an “express” exception to the general cost-
shifting provisions of Code of Civil Procedure section 1032. (Dawson v. Westerly Investigations,
Inc., supra, 204 Cal.App.3d at p. Supp. 24.)


Similarly, in Rogers, the Court of Appeal ruled that an award under the general cost-shifting
provisions of the Code of Civil Procedure was barred by Government Code section 6259,
subdivision (d), which provides, in pertinent part, that “[t]he court shall award court costs and
reasonable attorney fees to the plaintiff should the plaintiff prevail in litigation filed pursuant to
this section.... If the court finds that the plaintiff's case is clearly frivolous, it shall award court costs
and reasonable attorney fees to the public agency.” Although the Government Code provision says
nothing about denying costs in the case of a prevailing defendant when the plaintiff's case was
not clearly frivolous—i.e., is silent regarding the ability of a prevailing defendant to recover costs
pursuant to the general cost-shifting provisions of the Code of Civil Procedure (see maj. opn., ante,
at p. 997)—the Court of Appeal concluded that “the specific provisions of the Act must prevail
over the more general provision of the Code of Civil Procedure.” (Rogers v. Superior Court, supra,
19 Cal.App.4th at p. 484; see also In re Marriage of Green (1989) 213 Cal.App.3d 14, 24 [261
Cal.Rptr. 294] [Code of Civil Procedure section 998 does not apply to family law cases, because the
Legislature has specifically provided how costs and fees are to be awarded in such proceedings.].)


The Song-Beverly Consumer Warranty Act, like the statutes at issue in Dawson and Rogers, clearly
“supplants the general rule set forth in [Code of Civil Procedure] section 1032[, subdivision] (b)”
and section 998. (See maj. opn., ante, at p. 997.) The operative question is not, as the majority
propose, whether the more specific statute merely refers in some way to both parties, or whether
the availability of attorney fees under the more specific statute can be asserted to “sufficiently
vindicate[]” the legislative purpose (see maj. opn., ante, at p. 996). Rather, the dispositive point is
that the costs provisions of the Song-Beverly Consumer Warranty Act are no more “reconcilable”
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than were the statutes at issue in Dawson and Rogers with the general cost-shifting provisions of
the Code of Civil Procedure.


Nor is the majority's holding reconcilable with the “strongly pro-consumer” legislative purpose
of the Song-Beverly Consumer Warranty Act. *1005  The financial burden of losing a claim
under the act is now substantial—as the nearly $7,000 bill of costs in addition to the buyer's own
costs in this case well demonstrates. The risk of such a loss will doubtless constitute a major
deterrent for precisely the low-income and middle-income buyers the act was designed to protect.
The majority offer the meager consolation that the attorney fee provision “which favors buyers
exclusively” is sufficient “to vindicate the Legislature's purpose in enacting the Song-Beverly
[Consumer Warranty] Act.” (Maj. opn., ante, at p. 994.) But if the general rule of Code of Civil
Procedure section 1032 applies, what would prevent a prevailing seller from also enforcing a
contractual attorney fee provision? It is not difficult to forecast the content, in small print, of future
automobile dealers' sales contracts.


For the foregoing reasons, I would reverse the judgment of the Court of Appeal.


Appellant's petition for rehearing was denied July 8, 1998. Mosk, J., was of the opinion that the
petition should be granted. *1006


Footnotes


FN3 In 1910, the year Gould was decided, section 1095 stated: “If judgment be given for
the applicant, he may recover the damages which he has sustained, as found by the jury, or
as may be determined by the court or referee, upon a reference to be ordered, together with
costs; and for such damages and costs an execution may issue; and a peremptory mandate
must also be awarded without delay.” (Italics added.)


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Consumer Warranty Law


14.2.3.3 Demonstrators and Low-Mileage Used
Cars
With some exceptions, lemon laws apply only to new motor vehicles,42 although the term “new” may
not be defined in the lemon law. Definitions found in other state motor vehicle laws will generally define
“new,” and may state that a vehicle is “new” if it has not previously been subject to a retail sale or has not
yet had a certificate of title issued. One definition of a demonstrator is a vehicle that has been used by
the dealer or manufacturer but has never been titled and is being sold at retail to the public for the first
time.43 Such a demonstrator could be considered new even if it has been driven extensively before it is
sold to the first retail buyer.44 Several state lemon laws also specifically indicate that demonstrators are
covered.45


Even if not a demonstrator, a used car may be covered by the state lemon law if it is sold while the
mileage is low and the manufacturer’s warranty is still in effect. The Wyoming Supreme Court has held
that its lemon law applies to a low-mileage used vehicle sold with the standard new-car warranty
because the definition of protected “consumers” was not limited to purchasers of “new” cars, even
though the statute included a definition of “new.”46 The Virginia Supreme Court47 and the Ohio
Supreme Court48 have reached the same conclusion about their lemon laws.


In Maryland, the lemon law covers a demonstrator during the first 18,000 miles it is operated or for
twenty-four months.49 Maine amended its lemon law to delete the requirement that the vehicle be new,
so any vehicle sold under warranty is covered during the first three years after its original sale or the first
18,000 miles it is operated, whichever occurs first.50 When a used car is sold with a balance remaining on
the original new car warranty, California’s lemon law applies, based on the statute’s definition of “new
motor vehicles.”51


Despite statutory language covering secondary buyers of vehicles sold “before the expiration of an
express warranty,” a Wisconsin court held that the lemon law does not apply to low-mileage used
vehicles.52 The Ohio Supreme Court holds that the lemon law period for a used car begins to run from
the date of its first sale or the date the dealer first puts it into service as a rental vehicle, not the date of
its sale to the current owner.53


Footnotes
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See, e.g., Wynn Holdings, L.L.C. v. Rolls-Royce Motor Cars NA, L.L.C., 2019 WL 1261350 (D. Nev.
Mar. 19, 2019) (lemon law does not apply to pre-owned car).


42


Meyers v. Volvo Cars of N. Am., Inc., 852 A.2d 1221 (Pa. Super. Ct. 2004).43


Chrysler Motors Corp. v. Flowers, 803 P.2d 314 (Wash. 1991) (en banc). See also Harrison v.
Rexhall Indus., Inc., 2006 WL 330547 (Cal. Ct. App. Feb. 14, 2006) (substantial evidence
supported jury’s finding that motor home was new when contract and dealer’s advertisement
described it as new, title was transferred directly from dealer to buyers, buyers were given
manufacturer’s new vehicle warranty, and manufacturer made repairs under the warranty, even
though it had been driven 6000 miles when sold, it already had a license plate, it was described
as used on a state motor vehicle form, buyer was told that a previous buyer had backed out,
and state department of motor vehicle records showed that a previous buyer had tried to
register it); In re Subaru of Am. v. McKelvey, 532 N.Y.S.2d 617 (N.Y. Sup. Ct. 1988) (car with 5000
miles is new because no prior owner). Cf. Smith v. TMC Acquisitions, L.L.C., 2006 WL 2613426
(D. Ariz. June 22, 2006) (question of fact whether demonstrator counts as “new”). But see Am.
Motors Sales Corp. v. Lapidus, 548 N.Y.S.2d 801 (N.Y. App. Div. 1989) (demonstrators sold with
new car warranties fall within New York’s used car lemon law, not new car lemon law); Am.
Motors Sales Corp. v. Brown, 548 N.Y.S.2d 791 (N.Y. App. Div. 1989) (demonstrators sold with
new car warranties fall within New York’s used car lemon law, not new car lemon law).


44


See, e.g., Meyers v. Volvo Cars of N. Am., Inc., 852 A.2d 1221 (Pa. Super. Ct. 2004). See generally §
15.5.3, Appx. F, infra.


45


Britton v. Bill Anselmi Pontiac-Buick-GMC, Inc., 786 P.2d 855 (Wyo. 1990). See also Jewell v.
Chrysler Corp., 994 P.2d 330 (Wyo. 1999) (reiterating that lemon law covers purchase of used
car still under manufacturer’s warranty).


46


Subaru of Am., Inc. v. Peters, 500 S.E.2d 803 (Va. 1998).47


Curl v. Volkswagen of Am., Inc., 871 N.E.2d 1141 (Ohio 2007) (low-mileage used cars covered,
but here lemon law period had expired).


48


Zitterbart v. Am. Suzuki Motor Corp., 958 A.2d 372 (Md. Ct. Spec. App. 2008).49


Me. Stat. tit. 10, § 1163 (as amended by 2003 Me. Laws 337, §§ 2, 5).50


Jensen v. BMW of N. Am., Inc., 41 Cal. Rptr. 2d 295, 301 (Cal. Ct. App. 1995). See also Kiluk v.
Mercedes-Benz USA, L.L.C., 256 Cal. Rptr. 3d 484 (Cal. Ct. App. 2019) (affirming jury verdict
finding manufacturer liable under California’s Song-Beverly Act when defects first occurred
while covered by certified pre-owned vehicle warranty issued by manufacturer). But cf. Dagher
v. Ford Motor Co., 190 Cal. Rptr. 3d 261 (Cal. Ct. App. 2015) (lemon law applies only to those
who buy from sellers of new vehicles, not to buyer who bought used car from private seller,
even though car was still under manufacturer’s warranty; original buyer’s right to bring lemon
law claim is not assignable, even though warranty is); Leber v. DKD of Davis, Inc., 187 Cal. Rptr.
3d 731 (Cal. Ct. App. 2015) (used car that is still under manufacturer’s warranty is defined as
new only for purposes of manufacturer’s duties, not dealer’s).


51


Schey v. Chrysler Corp., 597 N.W.2d 457 (Wis. Ct. App. 1999).
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52 An earlier unreported decision, Markee v. Ford Motor Co., 1998 WL 404870 (Wis. Ct. App. July
21, 1998) had held that the lemon law covered these vehicles.


Curl v. Volkswagen of Am., Inc., 871 N.E.2d 1141 (Ohio 2007).53
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Consumer Warranty Law


15.5.2.1 Introduction
Hawaii, Massachusetts, Minnesota, New Jersey, New York, Rhode Island, and the Virgin Islands have
enacted used car lemon laws somewhat akin to new car lemon laws.160Section 15.5.4, infra, looks at
other state laws that provide statutory warranties or other minimum standards for used cars, but whose
structure does not qualify them as used car lemon laws. In addition, § 15.5.3, infra, considers whether a
new car lemon law may apply to a defective used car.


Used car lemon laws create a statutory warranty for covered used cars. If that warranty is breached and
the consumer notifies the dealer, then the dealer is entitled to a reasonable number of attempts to
correct the defect. If those repair attempts fail and the defects substantially impair the value of the
vehicle, the dealer must accept return of the vehicle. The dealer must then, usually at the consumer’s
option, replace the vehicle with a comparably priced vehicle, or refund the buyer’s purchase price, less
certain adjustments. The New York used car lemon law specifically states that it does not preclude other
remedies,161 so a consumer who has won a purchase price refund through a lemon law alternative
dispute resolution mechanism may sue under the UCC for incidental and consequential damages that
the lemon law does not cover.162


Used car lemon laws were enacted to overcome the UCC’s limitations and to protect consumers. Like
new car lemon laws and the Magnuson-Moss Warranty Act, they should be liberally construed to
accomplish these purposes.163 Thus New Jersey’s Supreme Court finds its used car lemon law
supplements the state UDAP statute rather than displacing it.164


Footnotes


Haw. Rev. Stat. §§ 481J-1 to 481J-7; Mass. Gen. Laws ch. 90, § 7N¼; Minn. Stat. § 325F.662; N.J.
Stat. Ann. §§ 56:8-67 to 56:8-80 (West); N.Y. Gen. Bus. Law § 198-b (McKinney); R.I. Gen. Laws §§
31-5.4-1 to 31-5.4-6; V.I. Code Ann. tit. 12A, §§ 180, 182, 183, 185.


160


N.Y. Gen. Bus. Law § 198-b(d)(2) (McKinney).161


Williams v. Planet Motor Car, Inc., 738 N.Y.S.2d 170 (N.Y. Civ. Ct. 2001). See also Diaz v. Paragon
Motors of Woodside Inc., 424 F. Supp. 2d 519 (E.D.N.Y. 2006).


162


See § 1.7.1, supra.163
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Real v. Radir Wheels, Inc., 969 A.2d 1069 (N.J. 2009).164
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Consumer Warranty Law
Appendix F State-by-State Analysis of New Car Lemon 


Laws


Introduction
This appendix analyzes state zieiv car "'lemon laws." Practitioners should use this appendix 


for easy reference to their own state's statute, and to compare their statute with other 
states' laws. All fifty states and the District of Columbia now have new car lemon laws. This 


analysis is a summary and should be used as a beginning to a thorough reading of the 


statute itself. As terms are not always defined in a statute, it may be helpful to determine 


how another state has defined a term or how a court has interpreted the statute. See this 


treatise's text for available case law, in 5 142, supra. Used car lemon laws are discussed in £ 


1 5.4.5. supra.
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CALIFORNIA
Cal. Civ. Code §§ 1793.1 to 1795.8, 1793.22 to 1793.26 (West)


Vehicles covered: New motor vehicles used or bought primarily for
personal, family or household purposes, including dealer-owned vehicles
and demonstrators. Excludes motorcycles, the portion of motor homes
used primarily for habitation and off-road vehicles. “New vehicle” includes
demonstrator or other motor vehicle sold with new car warranty. Includes
vehicle with gross weight under 10,000 lbs. bought or used primarily for
business use by a person, partnership, corporation or other legal entity
that has no more than five vehicles registered in its name (§ 1793.22(e)(2)).
Includes leased vehicles (§ 1795.4).


Persons covered: No definition; refers to buyer and lessee (§ 1793.22(e)(1)).
Active duty military personnel stationed or residing in state at time of
purchase or suit are covered even if vehicle purchased or registered
elsewhere, as long as manufacturer sells vehicles in state (§ 1795.8).


Period covered: Whichever comes first: 18,000 miles or 18 months (§
1793.22(b)).


Disclosure requirements: Manufacturer must give clear, conspicuous notice
of statute to the buyer in the warranty or owner’s manual, including the







requirement that the buyer notify the manufacturer (§ 1793.22(b)).


Required consumer notice: Direct notice to the manufacturer only if
manufacturer made required disclosures (§ 1793.22(b)).


Repair requirements: The same nonconformity is subjected to four or more
repairs, the vehicle is out of service for a cumulative total of thirty or more
calendar days; or, in the case of a nonconformity that results in a condition
that is likely to cause death or serious bodily injury, the nonconformity is
subject to two or more repair attempts and the consumer has notified the
manufacturer directly of the need for repair (§ 1793.22(b)).


Affirmative defenses: None specifically set forth.


Replace/refund: Consumer may choose restitution instead of replacement.
In the case of replacement, the manufacturer shall replace the buyer’s
vehicle with a new motor vehicle substantially identical to the vehicle
replaced. The replacement vehicle shall be accompanied by all express and
implied warranties that normally accompany new motor vehicles. The
manufacturer shall also pay for sales or use tax, license fees, and
registration fees, plus any incidental damages that the buyer is entitled to
under § 1794, including but not limited to reasonable repair, towing, and
rental car costs actually incurred by the buyer (§ 1793.2(d)(2)).


Other reimbursement: Taxes, fees, collateral and incidental damages (§
1793.2(d)(2)(B)); costs, expenses, and attorney fees (§ 1794(d)).


Other remedies: There is no limit on other consumer remedies; double
damages (§ 1794).


Informal dispute resolution: For remedies under this section a consumer
must use an informal dispute settlement procedure established by the
manufacturer, provided the procedure complies with 16 C.F.R. pt. 703 (§
1793.22(c), (d)).







Resale of lemon: Manufacturer must reissue title with notation “Lemon Law
Buyback” affixed thereon and affix a decal to the vehicle. Any person who
resells such vehicle must give written notice to subsequent buyer, and
must obtain buyer’s written acknowledgment of the notice. Manufacturer
must warrant for one year period that vehicle is free of problems reported
by original owner (§§ 1793.23, 1793.24). Statute bars gag clauses in
reacquisition agreements. Gag clauses void (§ 1793.26).
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412 F.3d 145
United States Court of Appeals, District of Columbia Circuit.


NORTHPOINT TECHNOLOGY, LTD. and COMPASS SYSTEMS, INC., Appellants
v.


FEDERAL COMMUNICATIONS COMMISSION, Appellee
Northpoint Technology, Ltd. and Compass Systems, Inc., Petitioners


v.
Federal Communications Commission, Respondent


Nos. 04–1052, 04–1053
|


Argued Jan. 14, 2005.
|


Decided June 21, 2005.


Synopsis
Background: Applicant for license to provide Direct Broadcast Satellite (DBS) service petitioned
for review of decision of Federal Communications Commission (FCC) finding that FCC was
authorized to auction licenses to operate DBS service channels.


Holdings: The Court of Appeals, Karen LeCraft Henderson, Circuit Judge, held that:


[1] ORBIT Act provision providing that FCC did not have authority to assign by competitive
bidding orbital locations or spectrum used for the provision of international or global satellite
communications services was ambiguous, and


[2] FCC's construction of ORBIT Act provision as allowing for auction for DBS licenses was
unreasonable.


Vacated and remanded.


West Headnotes (5)


[1] Telecommunications Channels, frequencies, and wavelengths
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Open-market Reorganization for the Betterment of International Telecommunications
Act (ORBIT) provision providing that Federal Communications Commission (FCC)
does not have authority to assign by competitive bidding orbital locations or spectrum
used for the provision of international or global satellite communications services was
ambiguous; orbital locations or spectrum not yet assigned by FCC were plainly not used
for any type of service, including international or global satellite communications service.
Communications Satellite Act of 1962, § 647, as amended, 47 U.S.C.A. § 765f.


2 Cases that cite this headnote


[2] Telecommunications Channels, frequencies, and wavelengths
Federal Communications Commission's (FCC) construction of Open-market
Reorganization for the Betterment of International Telecommunications Act (ORBIT)
provision providing that FCC did not have authority to assign by competitive bidding
orbital locations or spectrum used for provision of international or global satellite
communications services as allowing for auction for Direct Broadcast Satellite (DBS)
licenses was unreasonable; in previous case FCC stated that it intended to encourage DBS
service licensees to provide both domestic and international services, FCC previously
permitted DBS licensees to provide DBS service to other countries, and nothing prohibited
provision of international DBS service by an FCC licensee. Communications Satellite Act
of 1962, § 647, as amended, 47 U.S.C.A. § 765f.


2 Cases that cite this headnote


[3] Administrative Law and Procedure Telecommunications
Telecommunications Standard and Scope of Review
The Court of Appeals reviews the Federal Communications Commission's (FCC)
interpretation of a statute under the methodology announced in Chevron, under which the
Court of Appeals defers to the FCC's interpretation of the Communications Act so long
as the Congress has not unambiguously forbidden it and the interpretation is otherwise
permissible.


5 Cases that cite this headnote


[4] Administrative Law and Procedure Plain, literal, or clear meaning; ambiguity or
silence
Administrative Law and Procedure Permissible or reasonable construction
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Under the Chevron two-step, the Court of Appeals stops the music at step one if the
Congress has directly spoken to the precise question at issue because the appellate court,
and the agency, must give effect to its unambiguously expressed intent; if the intent of
Congress is clear, that is the end of the matter, but if the statute is silent or ambiguous, the
Court of Appeals dances on and, at step two, defers to the agency's interpretation if it is
based on a permissible construction of the statute.


26 Cases that cite this headnote


[5] Administrative Law and Procedure Erroneous or unreasonable construction;
conflict with statute
A reasonable explanation of how an agency's interpretation of a statute serves the statute's
objectives is the stuff of which a permissible construction is made; an explanation that is
arbitrary, capricious, or manifestly contrary to the statute, however, is not.
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*146  Notice of Appeal and Petition for Review of an Order of the Federal Communications
Commission.


Attorneys and Law Firms


Michael K. Kellogg argued the cause for the appellants/petitioners. John C. Rozendaal and
Antoinette Cook Bush were on brief.


Joel Marcus, Counsel, Federal Communications Commission, argued the cause *147  for the
appellee/respondent. R. Hewitt Pate, Assistant Attorney General, Robert B. Nicholson and Steven
J. Mintz, Attorneys, United States Department of Justice, and John A. Rogovin, General Counsel,
Austin C. Schlick, Deputy General Counsel, and Daniel M. Armstrong, Associate General
Counsel, Federal Communications Commission, were on brief.


Before: EDWARDS, HENDERSON, and RANDOLPH, Circuit Judges.


Opinion for the Court filed by Circuit Judge HENDERSON.


Opinion


KAREN LeCRAFT HENDERSON, Circuit Judge:
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**365  Northpoint Technology, Ltd., and its subsidiary, Compass Systems, Inc. (collectively,
Northpoint), petitions for review 1  of the decision of the Federal Communications Commission
(FCC or Commission) in Auction of Direct Broadcast Satellite Licenses, Order, 2004 WL
67520, 19 FCC Rcd 820 (2004) (DBS Auction Order), reprinted in Joint Appendix (J.A.) at 7–
23. Specifically, Northpoint challenges the Commission's conclusion that, notwithstanding the
Congress's enactment of section 647 of the Open-market Reorganization for the Betterment of
International Telecommunications Act (ORBIT Act), Pub. L. No. 106–180, § 647, 114 Stat. 48
(2000) (codified at 47 U.S.C. § 765f), the Commission remains authorized to auction licenses to
operate Direct Broadcast Satellite (DBS) service 2  CHANNELS. we agree with norThpoint that
tHe commission's interpretation of section 647 of the ORBIT Act cannot stand on the current
administrative record and, accordingly, we set aside Part III.A of the DBS Auction Order and
remand for the Commission's further consideration.


1 Northpoint timely filed both a petition for review (No. 04–1053) under section 402(a)
and an appeal (No. 04–1052) under section 402(b) of the Communications Act. See 47
U.S.C. § 402(a)-(b). Because subsections (a) and (b) are “mutually exclusive,” Friedman
v. FCC, 263 F.2d 493, 494 (D.C.Cir.1959), “a claim directed to the same matters may be
brought only under one of the two provisions.” Tribune Co. v. FCC, 133 F.3d 61, 66 n. 4
(D.C.Cir.1998); accord Freeman Eng'g Assocs. v. FCC, 103 F.3d 169, 177 (D.C.Cir.1997).
Subsection (a) provides for review in the courts of appeals of “[a]ny proceeding to enjoin, set
aside, annul, or suspend any order of the Commission,” 47 U.S.C. § 402(a), while “relief ...
under 402(b) requires as a trigger the grant or denial of a license application.” Waterway
Communications Sys., Inc. v. FCC, 851 F.2d 401, 403 (D.C.Cir.1988); accord Freeman Eng'g
Assocs., 103 F.3d at 177; see also 47 U.S.C. § 402(b). Because Northpoint challenges only
the Commission's conclusion regarding its authority to auction licenses for DBS service,
not the actual grant or denial of a license or any action “ancillary to” such a licensing
decision, Tomah–Mauston Broad. Co. v. FCC, 306 F.2d 811, 812 (D.C.Cir.1962) (internal
quotation marks omitted), Northpoint properly invoked our section 402(a) jurisdiction.
Accordingly, we dismiss Northpoint's appeal, No. 04–1052, and treat only its petition for
review, No. 04–1053. See NextWave Personal Communications, Inc. v. FCC, 254 F.3d 130,
140 (D.C.Cir.2001).


2 The FCC defines “Direct Broadcast Satellite Service” as “[a] radio–communication service
in which signals transmitted or retransmitted by space stations, using frequencies specified
in § 25.202(a)(7), are intended for direct reception by the general public.” 47 C.F.R. §
25.201 (definitions). DBS is known as Broadcast Satellite Service (BSS) internationally. See
Amendment to the Commission's Regulatory Policies Governing Domestic Fixed Satellites
& Separate International Satellite Systems, Report & Order, 1996 WL 21156, 11 FCC Rcd
2429, 2438, ¶ 57 (1996).
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I.


In March 2002, Northpoint's subsidiary, Compass Systems, Inc. (Compass), submitted to the
Commission an application for licenses to provide DBS service from unassigned **366  *148
channels at two of the eight orbital positions—157° and 166° west longitude—assigned to
the United States by the International Telecommunications Union (ITU) at the 1983 Regional
Administrative Radio Conference for the Planning in Region 2 of the Broadcasting–Satellite
Service in the Frequency Band 12.2–12.7 GHz and Associated Feeder Links in the Frequency
Band 17.3–17.8 GHz (the ITU Region 2 Band Plan or Plan). The International and Wireless
Telecommunications Bureaus (Bureaus) dismissed Compass's application as premature one year
later. See Letter to Antoinette Cook Bush, 2003 WL 721791, 18 FCC Rcd 3091 (2003) (Int'l &
Wireless Telecomms. Burs.). The Bureaus explained that, because the Commission's competitive
bidding rules governed the awarding of the DBS service licenses Compass sought, Compass's
application would be accepted only during an established filing window. See id. While the Bureaus
observed that there was no filing window currently open “with respect to licenses for the DBS
channels [Compass] seeks,” they nevertheless pointed out that “today the Commission has issued
a public notice announcing the auction of DBS service licenses scheduled for August 6, 2003.”
See id. at 3091–92.


The public notice to which the Bureaus referred proposed the auction of four DBS service licenses,
including the two sought by Compass. See Public Notice, Auction of Direct Broadcast Satellite
Service Licenses Scheduled for August 6, 2003, 2003 WL 721766, 18 FCC Rcd 3478 (2003),
reprinted in J.A. at 25–38. In addition to announcing the upcoming auction, the Commission
invited public comment on its authority vel non to hold the auction. See id. at 3480. The
Commission had initially concluded that section 647 of the ORBIT Act, which provides in part that
“the Commission shall not have the authority to assign by competitive bidding orbital locations
or spectrum used for the provision of international or global satellite communications services,” 3


47 U.S.C. § 765f, did not divest it of authority to auction DBS service licenses “because,” it said,
“they are not authorizations to use spectrum ‘for the provision of international or global satellite
communications services.’ ” 18 FCC Rcd at 3479 (quoting 47 U.S.C. § 765f). The Commission
received four comments in response to its invitation, including Northpoint's. See DBS Auction
Order, 19 FCC Rcd at 823, ¶ 6 & n. 14. Only Northpoint challenged the Commission's authority
to auction licenses to operate DBS service channels. See id. at 824–25, ¶¶ 9–11.


3 Section 647 of the ORBIT Act provides in toto:
Notwithstanding any other provision of law, the Commission shall not have the authority
to assign by competitive bidding orbital locations or spectrum used for the provision of
international or global satellite communications services. The President shall oppose in
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the International Telecommunication Union and in other bilateral and multilateral fora any
assignment by competitive bidding of orbital locations or spectrum used for the provision
of such services.


47 U.S.C. § 765f.


In the end Northpoint's comments did not persuade the Commission. Finding Northpoint's two
statutory arguments “without merit,” the Commission reaffirmed its original conclusion. Id. at 826,
¶ 13. It first disagreed with Northpoint's “exceedingly broad reading of the ORBIT Act auction
prohibition,” explaining that “it would be unreasonable to conclude that Congress intended that
the incidental provision of transborder service would convert an otherwise auctionable license
into an unauctionable one.” Id. at 826, ¶ 14. The Commission relied in part on the ORBIT Act's
legislative history. See  *149  **367  id. at 826–27, ¶ 14. It explained that, while the House
Commerce Committee Report accompanying a bill containing an identical exemption “indicated
that an auctions exemption could help [global or international satellite communications] service
providers avoid financial burdens they might otherwise face if a U.S. auction regime precipitated a
succession of auctions in numerous countries in which the operators might seek to provide service,”
the auctioning of DBS service licenses “does not raise these concerns because these licenses are
for channels designed under the Plan to serve the United States.” Id.


The Commission next rejected Northpoint's “conjectures about the possibility of DBS licensees
providing a full-fledged international service.” Id. at 827, ¶ 15. According to the Commission, “the
DBS licenses that are slated for auction cannot now be—nor are they anticipated to be—used to
provide any significant degree of international service.” Id. It explained that the “ ‘coverage’ maps”
Northpoint relied on identified “areas of the world that are visible from certain orbit locations,” not
the “actual coverage areas of those orbital positions as defined in the ITU Region 2 Band Plan.”
Id. It also observed that DBS service is not an international service simply because “[s]atellite
beams ... illuminate beyond the borders of a particular country.” Id. On the contrary, “in order
to have full coverage of a national territory, coverage of regions beyond those borders is to be
expected.” Id. The Commission further noted that a licensee wishing to provide service outside
the United States must obtain a modification of the Plan—“a process,” it advised, “that has no
guarantee of success.” Id.


The Commission also rejected Northpoint's contention that it had previously considered DBS
service to be an international service in Amendment to the Commission's Regulatory Policies
Governing Domestic Fixed Satellites & Separate International Satellite Systems, Report & Order,
1996 WL 21156, 11 FCC Rcd 2429 (1996) (DISCO I), explaining that in DISCO I it concluded
only that “it should not impose regulatory barriers on a licensee interested in providing DBS
service outside the United States.” See 19 FCC Rcd at 827, ¶ 16 (emphasis added). Since DISCO
I, the Commission observed, it had received only four proposals to provide DBS service beyond
the borders of the United States and “currently all U.S.-licensed providers of DBS service are
providing service only to the United States and not to any foreign counties.” See id. at 828, ¶ 16.
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The Commission next explained that, contrary to Northpoint's claim, the Commission did not
routinely secure a modification of the ITU Region 2 Band Plan for a “U.S.-licensed DBS operator
in order for such an operator to provide international service.” Id. at 829, ¶ 17. According to the
Commission, most of the cases in which it had sought modification “have had nothing to do with
the provision of service outside the United States” and that it had sought modification “on behalf
of a licensee proposing to provide international service from a U.S. orbit location in only two
instances.” Id.; see also id. n. 38.


The Commission further noted that its authorization of the EchoStar 7 satellite did not mean
that it considered DBS service to be international service. See id. at 830, ¶ 18. It explained
that its observation in EchoStar Satellite Corporation, Application for Minor Modification of
Direct Broadcast Satellite Authorization, Launch & Operating Authority for EchoStar 7, Order
& Authorization, 2002 WL 54571, 17 FCC Rcd 894, 896 ¶¶ 4–5 (2002) (Chief, Satellite &
Radiocomm. Div., Int'l Bur.) (EchoStar), that it “permits DBS licensees **368  *150  to provide
DBS service in other countries,” id. at 896, ¶ 5, simply responded to an argument that it “should
require EchoStar to direct all of its proposed spot beams to locations within the United States.” 19
FCC Rcd at 830, ¶ 18. The Commission stated that EchoStar 7 “was designed to provide service to
the United States, including Alaska and Hawaii, on its assigned channels” and that it was allowed
to direct one spot beam toward Mexico because that beam could not be directed within the United
States “without causing harmful self-interference into other spot beams in its own fleet.” Id. at
830–31, ¶ 19. And EchoStar “may” use this beam, the Commission explained, “if Echostar decides
to provide service to Mexico and obtains any necessary authority from [Mexico] to do so.” Id.
at 831, ¶ 19.


The Commission also rejected Northpoint's contention that the ORBIT Act prohibits the auction
of DBS service licenses because DBS service “relies on spectrum that is ‘used for the provision
of,’ ” id. at 831, ¶ 20 (quoting 47 U.S.C. § 765f), Non-geostationary Fixed Satellite Service
(NGSO FSS or FSS) which, according to Northpoint, is “ ‘indubitably’ ” an international satellite
communications service. Id. The Commission explained that it construed the relevant language of
section 765f of the ORBIT Act to “focus on whether the particular spectrum being ‘assigned’ is
‘used for’ international or global satellite communications services” and that DBS service licenses
are “limited almost exclusively to domestic use.” Id. at 832, ¶ 20. The Commission therefore
concluded that, “[b]ecause NGSO FSS and DBS licenses are assigned entirely separately, there is
no reason to read the ORBIT Act to constrain the DBS license assignments merely because NGSO
FSS shares the same spectrum band.” Id.


On July 14, 2004, the Commission auctioned three DBS service licenses, 4  two of which were the
157° and 166° west longitude orbital locations Northpoint had applied for. Two bidders won the



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=0004493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_829&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_829 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=0004493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_830&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_830 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002070667&pubNum=0000999&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002070667&pubNum=0000999&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002070667&pubNum=0000999&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002070667&pubNum=0004493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_896&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_896 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=4493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_830&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_830 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=4493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_830&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_830 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=0004493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_830&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_830 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=0004493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_830&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_830 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=0004493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_831 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=0004493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_831 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=0004493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_831 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS765F&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=47USCAS765F&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&pubNum=0004493&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=CA&fi=co_pp_sp_4493_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4493_832 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004066529&originatingDoc=Idac06551e19c11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Northpoint Technology, Ltd. v. F.C.C., 412 F.3d 145 (2005)
366 U.S.App.D.C. 363, 36 Communications Reg. (P&F) 133


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 8


three licenses for a total of $12.3 million. Northpoint did not participate in the auction; instead, on
February 17, 2004, it petitioned for review of the FCC's DBS Auction Order.


4 Only three licenses (instead of four) ended up on the block. See DBS Auction Order, 19
FCC Rcd at 821, ¶ 1. While the Commission declined to impose any ownership eligibility
restrictions on the DBS service licenses available at the western orbit locations (175° W.L.,
166° W.L. and 157° W.L.), it reserved the question whether the ownership of the DBS service
license available at the eastern orbit location (61.5° W.L.) should be subject to eligibility
restrictions. See id. at 833–34, ¶¶ 25–27. As the Commission had to resolve that issue before
it could auction the license for the eastern orbit location, it did not proceed with auctioning
that license on July 14, 2004. See id. at 833–34, ¶¶ 26–27.


II.


[1]  [2]  Unwilling to take no for an answer, Northpoint again challenges the FCC's construction
of section 647 of the ORBIT Act with the two statutory arguments the Commission concluded
were “without merit.” See DBS Auction Order, 19 FCC Rcd at 826, ¶ 13. Northpoint first argues
that licenses for DBS service channels fall within the ORBIT Act's auction ban because DBS
service is, in light of the Commission's prior treatment of it, an “international or global satellite
communications” service. 47 U.S.C. § 765f. “Having treated DBS as an international service for
years,” Northpoint asserts, “the FCC cannot now pretend that the service is purely domestic simply
to gratify its own desire to assign DBS orbital locations and spectrum via auction.” Petitioners'
Br. at 23. In so doing, Northpoint says, the Commission “deviate [d] from previous policy without
even acknowledging that it has deviated.” **369  *151  Petitioners' Br. at 23 (emphasis in brief).


Northpoint additionally asserts that even if DBS service is not itself an “international or global
satellite communications” service under section 647 of the ORBIT Act, the spectrum DBS service
uses cannot be auctioned because it is “used for the provision of international or global satellite
communications” service within the meaning of section 647. 47 U.S.C. § 765f. As Northpoint
sees it, “if a particular portion of the spectrum is used by anyone for international service,” then
no portion of the spectrum may be awarded by competitive bidding “even if a particular licensee
or group of licensees will use that spectrum only for domestic service.” Petitioners' Br. at 24–
25 (emphasis in brief). That is, in Northpoint's view, section 647's “denial of auction authority is
based on the spectrum in which the applicant seeks to operate, rather than on the character of the
applicant.” Petitioners' Br. at 26. Therefore, because DBS service and NGSO FSS service share
a slice of spectrum—the 12.2–12.7 GHz downlink band—and NGSO FSS uses the spectrum for
international or global satellite communications service, section 647 of the ORBIT Act prohibits
the Commission from auctioning DBS service licenses. See Petitioners' Br. at 25–27.
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[3]  [4]  [5]  We review the Commission's interpretation of section 647 of the ORBIT Act under
the methodology announced by the United States Supreme Court in Chevron U.S.A. Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), under which we
defer to the Commission's interpretation of the Communications Act so long as the Congress has
not unambiguously forbidden it and the interpretation is otherwise permissible. See id. at 842–
43, 104 S.Ct. 2778; see also Barnhart v. Walton, 535 U.S. 212, 218, 122 S.Ct. 1265, 152 L.Ed.2d
330 (2002). That is, under the Chevron two-step, we stop the music at step one if the Congress
“has directly spoken to the precise question at issue” because we—and the agency—“must give
effect to [its] unambiguously expressed intent.” Chevron U.S.A. Inc., 467 U.S. at 842–43, 104 S.Ct.
2778. “If the intent of Congress is clear, that is the end of the matter.” Id. at 842, 104 S.Ct. 2778.
But if the statute is silent or ambiguous, we dance on and, at step two, defer to the Commission's
interpretation if it is “based on a permissible construction of the statute.” Id. at 843, 104 S.Ct.
2778. A “reasonable” explanation of how an agency's interpretation serves the statute's objectives
is the stuff of which a “permissible” construction is made, id. at 863, 104 S.Ct. 2778; see, e.g.,
Continental Air Lines v. Dep't of Transp., 843 F.2d 1444, 1452 (D.C.Cir.1988); an explanation that
is “arbitrary, capricious, or manifestly contrary to the statute,” however, is not. Chevron U.S.A.
Inc., 467 U.S. at 844, 104 S.Ct. 2778; see, e.g., Motion Picture Ass'n of Am., Inc. v. FCC, 309 F.3d
796, 801 (D.C.Cir.2002); cf. Gen. Instrument Corp. v. FCC, 213 F.3d 724, 732 (D.C.Cir.2000)
(“[W]e have recognized that an arbitrary and capricious claim and a Chevron step two argument
overlap ....”); Nat'l Ass'n of Regulatory Util. Comm'rs v. ICC, 41 F.3d 721, 726 (D.C.Cir.1994)
( “[T]he inquiry at the second step of Chevron overlaps analytically with a court's task under the
Administrative Procedure Act ....”). In this case the Commission trips at step two.


To the extent that Northpoint couches its arguments in Chevron step one terms—i.e., that section
647 of the ORBIT Act unambiguously prohibits the auctioning of licenses to operate DBS service
channels—it misses the mark. See Walton, 535 U.S. at 218, 122 S.Ct. 1265 (step one asks “whether
the statute unambiguously forbids **370  *152  the Agency's interpretation”). Section 647's
ambiguity is plain and profound, as Northpoint's counsel conceded at oral argument. See Tr. of Oral
Argument at 4–5 (statute “absolutely” ambiguous). The section provides that “the Commission
shall not have the authority to assign by competitive bidding orbital locations or spectrum
used for the provision of international or global satellite communications services.” 47 U.S.C.
§ 765f (emphasis added). Orbital locations or spectrum not yet assigned by the Commission,
however, are plainly not “used for” any type of service, including international or global satellite
communications services. Id. § 765f. Accordingly, because the statute, if read literally, would limit
the Commission's auction authority based on non-existent conditions, it is ambiguous and requires
interpretation. See Chevron U.S.A. Inc., 467 U.S. at 843, 104 S.Ct. 2778.


Under Chevron step two, the Commission's interpretation of section 647 at first blush appears
plausible. The Commission interpreted “the language of the statutory prohibition to focus on
whether the particular spectrum being ‘assigned’ is ‘used for’ international or global satellite
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communications services.” DBS Auction Order, 19 FCC Rcd at 832, ¶ 20. This makes sense as
section 647 prohibits only the auctioning of spectrum that is “used for” international or global
satellite communications service, see 47 U.S.C. § 765f; it does not expressly prevent the auctioning
of spectrum that is “used for” domestic satellite communications services simply because that
spectrum is also “used for” for international or global satellite communications services. This
construction is consistent with the statute's apparent purpose of deterring foreign governments
from auctioning spectrum used to provide international or global satellite communications
services. As the Commission points out, the scant legislative history of section 647 consists
of a House Report on an earlier bill (with an auction prohibition identical to section 647) that
noted “concurrent or successive spectrum auctions in the numerous countries in which U.S.-
owned global satellite service providers seek downlink or service provision licenses could place
significant financial burdens on providers of such services,” H.R. REP. NO. 105–494, at 65 (1998),
a concern that is manifested in section 647's second sentence. See 47 U.S.C. § 765f (“The President
shall oppose in the [ITU] and in other bilateral and multilateral fora any assignment by competitive
bidding of orbital locations or spectrum used for the provision of such services.”). A strictly
domestic satellite communications service, however, has nothing to do with multiple spectrum
auctions in foreign jurisdictions. And given that satellite beams do not stop at national borders,
there is also logic to the Commission's rejection of Northpoint's contention that DBS service
is an international or global satellite communications service on account of transborder “spill-
over.” Northpoint's contention would tend to blur a distinction implicit in the statute: Section 647's
reference to “international” service implies that there is also non-international, or domestic, service
—that is, that not all “satellite communications service[ ]” is necessarily “international.” See id.
The Commission's argument that “it would be unreasonable to conclude that Congress intended
that the incidental provision of transborder service would convert an otherwise auctionable
license into an unauctionable one” is thus not unreasonable. 19 FCC Rcd at 826, ¶ 14. While its
construction may be permissible under section 647, however, we cannot defer to it on this record
for at least three reasons which we now explain.


First, the Commission's reliance on the ITU Region 2 Band Plan as a basis for treating DBS
service as a solely domestic **371  *153  satellite communications service is dubious in light
of the policy it announced in DISCO I. Here, the Commission declares that “the DBS licenses
that are slated for auction cannot now be—nor are they anticipated to be—used to provide any
significant degree of international service” because a licensee desiring to “provide service outside
the United States, inconsistent with the ITU Region 2 Band Plan” must request modification of
the Plan, which “is a process that has no guarantee of success, as it requires the agreement of other
[foreign] administrations that have DBS assignments that may be affected by the modification.”
Id. at 827, ¶ 15 (emphasis added). But in DISCO I the Commission took a more sanguine view
of the bureaucratic gauntlet—involving both procedural and substantive components—an FCC
licensee seeking to provide international DBS service from U.S. orbital locations must run. Rather
than suggesting, as it does now, that modification of the Plan poses a formidable substantive bar,
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in DISCO I the Commission explained that the Plan “was written primarily for domestic use, but it
does not preclude the provision of international DBS service.” 11 FCC Rcd at 2438 n. 76 (emphasis
added). There it stated that, while the Plan “specifies the technical parameters under which DBS
systems are to operate,” the Plan may nevertheless “be modified to permit non-standard [including
international] satellites and operations.” Id. at 2438, ¶ 57.


Moreover, the Commission mischaracterizes DISCO I in asserting that its current conclusion that
DBS is a “predominantly domestic” service “does not represent a departure from” its earlier order.
19 FCC Rcd at 828, ¶ 16. In DISCO I the Commission did not simply decline to “impose regulatory
barriers on a licensee interested in providing DBS service outside the United States” or do no more
than “note[ ] the potential advantages of international DBS service” while not “conclud[ing] that
such service would be anything other than incidental to domestic service,” as the Commission now
says, id. at 827–28, ¶ 16; instead, it stated that it intended to “encourage” DBS service licensees
to provide “both domestic and international services from their authorized channels.” 11 FCC
Rcd at 2439, ¶ 67, ¶ 70 (emphasis added). It sought to “encourage international DBS service,”
the Commission in DISCO I concluded, “since it would advance the public interest,” including by
“expand [ing] the potential audience for American programming.” Id. at 2439, ¶ 67. Discussing one
way to further this interest, the Commission noted that “the possibility of providing international
DBS services to Pacific Rim nations could make the western-most DBS orbital locations allocated
to the United States—from which no permittee appears ready to operate in the near future—more
attractive platforms, which could accelerate development of those locations and thereby accelerate
the delivery of DBS service to Hawaii and Alaska.” Id. at 2439, ¶ 67 (emphasis added). Its present
attempt to characterize DISCO I as merely announcing a policy of regulatory forbearance is thus
perplexing and, ultimately, unconvincing.


Indeed, the Commission gives every appearance of practicing the policy it preached in DISCO
I. As Northpoint points out, the Commission permitted EchoStar to launch a satellite that aimed
a spot beam directly at Mexico City, a site hundreds of miles from our border. See EchoStar, 17
FCC Rcd at 896, ¶¶ 4–5. The Commission minimized this fact here, stating that, while EchoStar's
satellite “was designed to provide service to the United States,” EchoStar was compelled to **372
*154  aim a beam at Mexico City because it “could not technically direct this particular spot beam
into the United States without causing harmful self-interference into other spot beams in its own
fleet” and that EchoStar might eventually use this international beam “if [it] decides to provide
service to Mexico and obtains any necessary authority from” Mexico. DBS Auction Order, 19
FCC Rcd at 830–31, ¶ 19. But in EchoStar the Commission went further, reaffirming its DISCO
I policy: “[T]he Commission permits DBS licensees to provide DBS service in other countries,
in accordance with U.S. treaty obligations, from U.S. DBS orbit locations, provided the satellite
operator obtains all necessary approvals from the foreign administration.” EchoStar, 17 FCC Rcd
at 896, ¶ 5 (emphases added). The Commission even noted in the order under review that, pursuant
to an agreement the United States reached with Mexico and Argentina, EchoStar may provide
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DBS service in those territories “if all necessary modifications to the ITU Region 2 Band Plan
are obtained.” DBS Auction Order, 19 FCC Rcd at 831, ¶ 19 n. 47. And in its brief to us, it notes
that a proposed modification of the Plan to accommodate this international service is pending. See
Respondent's Br. at 19. Furthermore, while the Commission suggests that it is no “routine matter”
for it to seek modification of the Region 2 Band Plan on behalf of a licensee desiring to provide
international DBS service, it concedes that it has twice done so. See DBS Auction Order, 19 FCC
Rcd at 828–29, ¶¶ 16–17 & n. 36. The Commission's contention that the Region 2 Band Plan
restricts DBS service to domestic markets thus cannot be squared with DISCO I.


Second, despite the Commission's attempt to convert the Plan into a substantive bar to international
DBS service (or BSS), it conceded at oral argument that there is no international treaty or other
agreement (including the Plan) that prohibits a licensee from providing international DBS service
from the orbital locations assigned to the United States. See Tr. of Oral Argument at 18 (“There
is no agreement that says no international service, period.”). The only barrier to international
DBS service is the Plan, which imposes a procedural constraint—not a legal one. As DISCO I
made clear, a licensee seeking to provide international DBS service must obtain a modification of
the Plan which, in turn, requires it to coordinate with other countries with Plan assignments that
may be affected by the proposed modification. See DISCO I, 11 FCC Rcd at 2438, ¶ 57;  2439–
40, ¶ 70. While a Plan modification may require a licensee to undergo a lengthy and uncertain
process and perhaps accede to conditions imposed by foreign governments, the Plan itself does
not, as the Commission argues here, pose an insurmountable procedural hurdle to the provision of
international DBS service from the orbital locations assigned to the United States.


Third, and finally, the Commission has failed to adequately distinguish between NGSO FSS, which
it treats as an international service, and DBS, which it treats as a “predominantly” domestic service.
Compare DBS Auction Order, 19 FCC Rcd at 828, ¶ 16 (noting “many U.S.-licensed FSS satellites
serve the international market”), with id. (“DBS service from the eight orbital locations assigned to
the United States is predominantly domestic ....”). The Commission rejected Northpoint's argument
that the ORBIT Act prohibits the auction of DBS service licenses because DBS shares spectrum
with NGSO FSS, explaining that “[b]ecause NGSO FSS and DBS licenses are assigned entirely
separately, there is no reason to read the ORBIT Act to constrain the DBS license assignments
merely because NGSO FSS **373  *155  shares the same spectrum band.” DBS Auction Order,
19 FCC Rcd at 832, ¶ 20. This construction may make sense in theory—although the statute
speaks of spectrum, not licenses, see 47 U.S.C. § 765f (“spectrum used for the provision of
international or global satellite communications services”) (emphasis added)—but it is premised
on an insignificant distinction. No doubt there is a difference between NGSO FSS service and DBS
service: DBS service depends on geostationary satellites—i.e., ones that remain in fixed positions
relative to the earth—while NGSO FSS service depends on non-geostationary ones—i.e., satellite
rings that continuously circle the earth. 5  But the fact that they use different technologies does
not by itself support the Commission's labeling DBS service “domestic” and NGSO FSS service
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“international.” See DBS Auction Order, 19 FCC Rcd at 831, ¶ 20. And against that one difference,
we cannot help but note several important similarities. Not only do the two services share the
same band of spectrum, 6  BUT, AS disco i TELLS US, BOTH have coverage areas that make
international satellite communications service technically possible and both services' operators
must obtain the authorization of foreign governments before providing international service. See
DISCO I, 11 FCC Rcd at 2429, ¶¶ 1–2; 2432, ¶ 19; 2438–39, ¶ 57; 2438, ¶ 70; see also Auction of
Direct Broadcast Satellite Service Licenses Scheduled for August 6, 2003, 18 FCC Rcd at 3479 n. 8
(“The Region 2 Band Plan assignments for the United States include satellite beams or ‘footprints'
that ... spill into Canada, Mexico, and the Caribbean ....”). The Commission adopted a policy of
regulatory parity in DISCO I, that is, “a policy that permits all U.S.-licensed fixed satellite service
(‘FSS') systems ... and direct-broadcast satellite service (‘DBS') systems to offer both domestic
and international services.” DISCO I, 11 FCC Rcd at 2429, ¶ 1; compare also id. at 2437, ¶ 56
(“not[ing] that there might be specific considerations for [Mobile Satellite Service] and DBS that
could dictate a different domestic/international policy”), with id. at 2440, ¶ 74 (“[W]e ... allow
all U.S.-licensed satellites in the fixed satellite service to provide both domestic and international
services ... [and] extend the benefits of this new policy to other services by permitting DBS
satellites and geostationary MSS satellites to provide both domestic and international services.”).
In light of these similarities, the Commission's failure to identify a significant difference between
NGSO FSS **374  *156  service and DBS service is especially glaring; accordingly, we cannot
defer to the Commission's interpretation premised on such a difference unless the Commission
adequately supports it.


5 See Amendment of Parts 2 & 25 of the Commission's Rules to Permit Operation of NGSO
FSS Systems Co–Frequency with GSO & Terrestrial Systems in the Ku–Band Frequency
Range, First Report & Order & Further Notice of Proposed Rule Making, 2000 WL
1804138, 16 FCC Rcd 4096, 4099 n. 1 (2000) (Co–Frequency Order) (“NGSO systems
are characterized by a constellation of satellites continuously orbiting the earth, rather than
remaining stationary relative to an earth station as geostationary satellites do. A geostationary
satellite orbits at about 35,900 km (about 22,300 miles) above the Earth in the plane of the
Earth's equator. At this altitude above the equator, the satellite revolves around the Earth at a
rate of speed synchronous with the Earth's rotation, so that the satellite stays above the same
place on the Earth's equator.”).


6 See Co–Frequency Order, 16 FCC Rcd at 4160–61, ¶ 166 (2000) ( “[W]e conclude that
NGSO FSS operations can share this band with BSS operations on a co-primary basis under
certain technical operating parameters ... [and] are allocating the 12.2–12.7 GHz band to the
fixed satellite service for use by non-geostationary orbit satellite downlink operations on a
co-primary basis.”); compare also id. at 4099, ¶ 2 (“[W]e allocate the 12.2–12.7 GHz band
for NGSO FSS service downlinks on a primary basis.”), with id. at 4101, ¶ 5 (“[T]he 12.2–
12.7 GHz band is allocated to [DBS] on a primary basis.”).
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III.


While section 647 of the ORBIT ACT unambiguously forbids only the auctioning of orbital
locations or spectrum used for “international or global satellite communications services,” not
domestic satellite communications services, the Commission's construction of the statute to
exclude DBS from the auction prohibition cannot withstand scrutiny at this point. Insofar as its
construction is bottomed on a supposed substantive barrier imposed by the ITU Region 2 Band
Plan, it is not reasonable. Since DISCO I the Commission has treated the Plan as a non-substantive
barrier to international DBS service. Indeed, the Commission freely admits that it knows of no
agreement or treaty prohibiting the provision of international DBS service by an FCC licensee.
A statutory interpretation premised in part on either a non-existent factor or one that results
from an unexplained departure from prior Commission policy and practice is not a reasonable
one. Equally unreasonable is the Commission's use of an unidentified, but apparently crucial,
difference between NGSO FFS service and DBS service to support its interpretation. There may be
a key difference between the two but all the Commission has shown us are similarities. Chevron,
however, does not allow for guesswork. Therefore, while the Commission's construction of section
647 of the ORBIT Act may not be prohibited by the statutory text (and may even represent a wise
policy choice), it is an unreasonable construction on this record and the auction premised on it is
unauthorized. Accordingly, we grant Northpoint's petition, vacate Part III.A of the DBS Auction
Order and remand this matter to the Commission for further consideration consistent with this
opinion.


So ordered.


All Citations


412 F.3d 145, 366 U.S.App.D.C. 363, 36 Communications Reg. (P&F) 133
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61 Cal.App.5th 385
Court of Appeal, Second District, Division 8, California.


Anabell Ruiz NUNEZ, Plaintiff and Appellant,
v.


FCA US LLC, Defendant and Appellant.
Anabell Ruiz Nunez, Plaintiff and Respondent,


v.
FCA US LLC, Defendant and Appellant.


B297453, B299208
|


Filed 2/26/2021


Synopsis
Background: Used-car buyer brought a lemon law claim under the Song-Beverly Act against car
manufacturer alleging failure to promptly replace the car or make restitution, failure to commence
repair within a reasonable time and to complete repairs within 30 days, and breach of the implied
warranty of merchantability. The Superior Court, Los Angeles County, No. BC644827, Daniel
S. Murphy, J., granted manufacturer's motion for non-suit on buyer's breach of implied warranty
claim and, on jury's verdict, entered judgment in favor of buyer in the amount of $45,378, plus
costs and attorney fees. Parties appealed.


Holdings: The Court of Appeal, Grimes, J., held that:


[1] special jury instruction which instructed jurors that if a defect existed within the warranty
period, the warranty would not have expired until the defect had been fixed improperly expanded
the tolling or continuation of the warranty period;


[2] trial court's erroneous instruction was prejudicial to manufacturer; and


[3] manufacturer was not liable for buyer's implied warranty claim under the Song-Beverly Act.


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): On Appeal; Motion for Non-Suit; Motion for Attorney's Fees; Motion for
New Trial; Motion for Judgment Notwithstanding the Verdict (JNOV).
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West Headnotes (11)


[1] Appeal and Error References to Record
Car manufacturer failed to adequately comply with appellate rules for citation to the record
in its statement of the case appealing trial court's alleged instructional error in used-car
buyer's lemon law case, under the Song-Beverly Act, where manufacturer cited to large
swathes of reporter's transcript rather than to specific pages, improperly included reporter's
transcript in its appendix, and omitted various required documents, including the judgment
and certain opposition briefs and trial exhibits.


[2] Appeal and Error Evidence and Trial
Car manufacturer's claim that trial court gave legally incorrect special jury instruction
in used-car buyer's case alleging violations of the Song-Beverly Act, was not deemed
forfeited on appeal, even though manufacturer violated appellate rules for citation to the
record by, among other errors, citing to large swathes of reporter's transcript rather than to
specific pages; manufacturer did not seek reversal based on sufficiency of the evidence,
but rather presented a single issue, namely, instructional error, and the citation errors had
not prevented or unduly complicated appellate review of that claim.


[3] Sales Duration of Warranty
The general rule is that an express warranty does not cover car repairs made after the
applicable time or mileage periods have elapsed.


1 Case that cites this headnote


[4] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For purposes of a lemon law claim under the Song-Beverly Act, a manufacturer's express
warranty period is tolled or extended under only three circumstances: (1) the car is in the
shop for warranty repairs, (2) there are delays in warranty repairs beyond the control of the
buyer, and (3) upon notice from the buyer, given within 60 days of completion of warranty
repairs, that those repairs did not solve the problem; and the manufacturer must buy back
or replace the car if repeated warranty repairs have not fixed the defect. Cal. Civ. Code
§§ 1793.2, 1795.6.
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[5] Antitrust and Trade Regulation Instructions
Special jury instruction in car buyer's used-case alleging a lemon law claim under the
Song-Beverly Act, which instructed jurors that if a defect existed within the warranty
period, the warranty would not have expired until the defect had been fixed improperly
expanded the tolling or continuation of the warranty period and allowed jury to conclude
that the warranty did not expire until years after its stated expiration; the notice language
required by section governing language of express warranties by manufacturers described
the rights conferred by other sections of the statute, including the section on tolling or
continuation of the warranty period, but it did not expand those rights or create new rights.
Cal. Civ. Code §§ 1793.1(a)(2), 1795.6; CACI No. 3231.


1 Case that cites this headnote


[6] Appeal and Error Relation Between Error and Final Outcome or Result
Trial court's erroneous instruction, which instructed jurors that if a defect existed within
the warranty period, the warranty would not have expired until the defect had been fixed,
thereby improperly extending the warranty period, was prejudicial to manufacturer in
used-car buyer's case alleging a lemon law claim under the Song-Beverly Act; buyer's
counsel told jury it was the most important instruction, the instruction improperly allowed
jury to conclude the warranty did not expire until years after its stated expiration, without
considering the statutory conditions for extending the warranty, and it was reasonably
probable that, if instructed correctly, jury would have reached a different verdict. Cal. Civ.
Code §§ 1793.1, 1795.6, 1795.6(a)(1); CACI No. 3231.


1 Case that cites this headnote


[7] Antitrust and Trade Regulation Warranties and Service Contracts
The Song-Beverly Act is manifestly a remedial measure, intended for the protection of
the consumer; it should be given a construction calculated to bring its benefits into action.
Cal. Civ. Code § 1795.6.


[8] Antitrust and Trade Regulation Persons liable
Car manufacturer was not liable for used-car buyer's lemon law claim, under the Song-
Beverly Act, alleging a breach of the implied warranty of merchantability, despite buyer's
contention that manufacturer paid dealer for “new vehicle prep” with zero miles on the
odometer, and the car had 56 miles when first buyer bought it new, where there was no
evidence that manufacturer played any role in the sale of the used car to buyer, and it was
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common for a new car to be test-driven by potential buyers who did not buy the car. Cal.
Civ. Code § 1795.5.


7 Cases that cite this headnote


[9] Trial Hearing and determination of motion
A trial court may not grant a defendant's motion for nonsuit if plaintiff's evidence would
support a jury verdict in plaintiff's favor.


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For purposes of a lemon law claim under the Song-Beverly Act, only distributors or sellers
of used goods, not manufacturers of new goods, have implied warranty obligations in the
sale of used goods. Cal. Civ. Code § 1795.5.


12 Cases that cite this headnote


[11] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
For purposes of a lemon law claim under the Song-Beverly Act, implied warranty
obligations attach to a manufacturer where the manufacturer sells goods directly to the
public, taking on the role of a retailer. Cal. Civ. Code § 1795.5.


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 335
[Tolling of Warranty Period.]


11 Cases that cite this headnote


**620  APPEALS from a judgment and orders of the Superior Court of Los Angeles County.
Daniel S. Murphy, Judge. Judgment and postjudgment order reversed and remanded; nonsuit order
affirmed. (Los Angeles County Super. Ct. No. BC644827)


Attorneys and Law Firms


Rosner, Barry & Babbitt, Hallen D. Rosner, Michelle A. Cook, San Diego; Strategic Legal
Practices and Payam Shahian, Los Angeles, for Plaintiff and Appellant in No. B297453 and for
Plaintiff and Respondent in No. B299208.
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Gates, Gonter, Guy, Proudfoot & Muench, Matthew M. Proudfoot; Horvitz & Levy, Lisa Perrochet,
John A. Taylor, Jr., and Peder K. Batalden, Burbank, for Defendant and Appellant.


GRIMES, J.


*389  SUMMARY


In a “lemon law” case involving a used car, the court gave the jury a special instruction, at the
request of plaintiff and over defendant's objection, that if a defect existed within the warranty
period, the warranty would not expire until the defect had been fixed. That instruction misstated
the law and conflicted with another instruction given to the jury, **621  CACI No. 3231, which
correctly explains the continuation of warranties during repairs. The court erred in giving the
special instruction, and the error was prejudicial. We reverse the judgment and remand for further
proceedings.


We affirm the trial court's order granting a nonsuit on plaintiff's cause of action for breach of
implied warranty. Defendant was the manufacturer of the car, not a distributor or dealer who sold
the used car to plaintiff. Under the lemon law, only distributors and retail sellers, not manufacturers,
are liable for breach of implied warranties in the sale of a used car where, as here, the manufacturer
did not offer the used car for sale to the public.


Reversal of the judgment likewise requires reversal of the attorney fee award to plaintiff.


FACTS


On October 30, 2013, plaintiff Anabell Ruiz Nunez bought a used 2011 Jeep Patriot. The previous
owner bought it as a new car on December 31, 2010. Defendant FCA US LLC (formerly known as
Chrysler) manufactured the car and provided an express warranty for three years or 36,000 miles.
*390  Absent tolling of the warranty period, the three years expired on December 31, 2013, a few
months after plaintiff bought the car.


More than two and a half years after plaintiff bought the car, on June 20, 2016, plaintiff had the car
towed to the dealer for repairs after a harrowing incident on the freeway. The car started shaking
and suddenly lost power, dropping from 65 to 10 miles an hour. (This is known as “safe mode”
or “limp-in mode.”) The car's mileage was then 51,465. The dealer replaced the throttle body and
performed related programming and a road test.
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The first owner of the car had brought the car to the dealer two years nine months earlier (Sept. 25,
2013, at 21,774 miles), because the throttle warning light was on and “no power felt.” The dealer
replaced the throttle body on that occasion, too.


The 2013 throttle body replacement for the first owner had fixed the problem for the next 33
months. But about four months after the June 2016 throttle body replacement, on October 17,
2016, the same thing happened again. The dealer again replaced the throttle body and returned the
car to plaintiff the next day. Two days later, on October 20, 2016, the same thing happened yet
again. At this point, the dealer had replaced the throttle body once for the first owner and twice
for plaintiff. This time, the dealer replaced the throttle body connector.


A few days later, on October 26, 2016, plaintiff telephoned Chrysler, at its “buyback” number, to
request a buyback of her car. Chrysler did not agree to a buyback. Plaintiff filed this lawsuit on
December 23, 2016.


A few months later, on March 28, 2017, the same problem occurred yet again. The dealer again
replaced the throttle body connector. That was the last time plaintiff experienced the limp-in mode
problem.


In her complaint, plaintiff alleged several causes of action under the Song-Beverly Consumer
Warranty Act (Song-Beverly Act), popularly known as the lemon law. (Civ. Code, § 1790 et seq.)
(All unspecified statutory citations are to the Civil Code.) The complaint alleged defendant failed
to promptly replace the car or make restitution (§ 1793.2, subd. (d)(2)); failed to commence repair
within a reasonable time and to complete repairs within 30 days (§ 1793.2, subd. (b)); and breach
of the implied warranty of merchantability (§§ 1791.1, 1794).


**622  Plaintiff alleged, among other things, the car “contained or developed ... defects related
to the throttle body” during the warranty period, and defendant was unable to repair the car to
conform to the express warranties after a *391  reasonable number of attempts but refused to
replace it or make restitution. Plaintiff sought damages, civil penalties of twice the actual damages
for willful violations, and attorney fees.


Plaintiff's theory of the case was (and is) that the source of the car's problem was an electrical
component—the throttle body connector that defendant replaced on October 20, 2016, and again
on March 28, 2017, and this defect existed (but was not diagnosed and fixed) when the first owner
brought the car in for warranty repairs on September 25, 2013, during the express warranty period.


At the close of plaintiff's case-in-chief, defendant moved for nonsuit on all causes of action. The
court granted the motion as to plaintiff's claim for breach of implied warranty, finding that implied
warranty obligations apply to distributors and sellers of used vehicles, not to manufacturers.
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The trial court gave the jury two instructions relating to the continuation of defendant's express
warranty during repairs. The court instructed with CACI No. 3231, as follows: “Regardless of what
the warranty says, if a defect exists within the warranty period and the 2011 Jeep Patriot has been
returned for repairs, the warranty will not expire until the defect has been fixed. [Plaintiff] must
have notified [defendant] of the failure of the repairs within 60 days after they were completed.
The warranty period will also be extended for the amount of time that the warranty repairs have
not been performed because of delays caused by circumstances beyond the control of [plaintiff].”
The CACI No. 3231 Directions for Use explain: “Give this instruction if it might appear to the jury
from the language of an express or implied warranty that the warranty should have expired during
the course of repairs. By statute, the warranty cannot expire until the problem has been resolved as
long as the defendant had notice that the defect had not been repaired. (Civ. Code, § 1795.6(b).)”


Over defendant's objections, the court also gave a special instruction requested by plaintiff: “If
a defect exists within the warranty period, the warranty will not expire until the defect has been
fixed.” (We will refer to this as plaintiff's special instruction.)


The jury returned unanimous special verdicts in favor of plaintiff. The jury found the car had a
defect covered by the warranty that substantially impaired its use, value or safety; defendant failed
to repair it after a reasonable number of opportunities; and defendant failed to replace or repurchase
the vehicle. Plaintiff's damages were $15,126.33. The jury found defendant's failure to repurchase
or replace the car was willful, and imposed a penalty of two times the damages. The jury also
found defendant failed to begin repairs within a *392  reasonable time, and failed to complete
repairs within 30 days, and found the violation was willful. The jury awarded the same amounts
in damages and penalties.


The court entered judgment for plaintiff in the amount of $45,378.99, plus costs and attorney fees,
on February 11, 2019. Defendant filed motions for judgment notwithstanding the verdict and for
a new trial. These were denied.


Defendant filed a timely notice of appeal from the judgment and the orders denying a new trial
and JNOV. Plaintiff filed a cross-appeal from the judgment and all preceding orders.


**623  Plaintiff filed a motion for attorney fees, costs and expenses totaling $383,758.02. The
court awarded $179,510 in attorney fees to three law firms, plus $31,888.49 in costs. Defendant
filed a timely appeal from the court's order.


We ordered the appeals consolidated for purposes of oral argument and decision.
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DISCUSSION


1. Defendant's Appeal
[1]  [2] Preliminarily, we address plaintiff's contention we should find defendant forfeited its legal
arguments for failure to comply with appellate rules for citation to the record in its statement of
the case. (See, e.g., Duarte v. Chino Community Hospital (1999) 72 Cal.App.4th 849, 856, 85
Cal.Rptr.2d 521 [“If a party fails to support an argument with the necessary citations to the record,
that portion of the brief may be stricken and the argument deemed to have been waived.”].) Here,
defendant cited to large swathes of the reporter's transcript rather than to specific pages. Defendant
also improperly included the reporter's transcript in its appendix and omitted various required
documents, including the judgment and certain opposition briefs and trial exhibits. This prompted
plaintiff to file her own respondent's appendix.


We certainly do not condone defendant's rule violations, but in this case, we do not believe
forfeiture of legal arguments is necessary or appropriate. Contrary to plaintiff's assertions,
defendant does not seek reversal based on sufficiency of the evidence. Defendant has presented a
single issue—instructional error. The errors in record citation and document omissions have not
prevented or unduly complicated our appellate review of that claim. Consequently, we will not
deem any arguments forfeited, and turn to the merits of defendant's claim.


*393  a. Express warranties and tolling
[3] “The general rule is that an express warranty ‘does not cover repairs made after the applicable
time or mileage periods have elapsed.’ ” (Daugherty v. American Honda Motor Co., Inc. (2006)
144 Cal.App.4th 824, 830, 51 Cal.Rptr.3d 118 (Daugherty).) In Daugherty, a class action alleging
breach of express warranty and violation of consumer protection laws, the court rejected the
plaintiffs’ claim that the warranty “covers any defect that ‘exists’ during the warranty period, no
matter when or whether a malfunction occurs.” (Id. at p. 832, 51 Cal.Rptr.3d 118; ibid. [“as a
matter of law, in giving its promise to repair or replace any part that was defective in material
or workmanship and stating the car was covered for three years or 36,000 miles, [the defendant]
‘did not agree, and plaintiffs did not understand it to agree, to repair latent defects that lead to a
malfunction after the term of the warranty’ ”].)


The Song-Beverly Act specifies the duties of a manufacturer making an express warranty (§
1793.2) and governs tolling of the warranty period (§ 1795.6), specifying exactly when and how
the warranty period is tolled or extended. (The relevant text appears in full in the next footnote.) 1


1 “(a)(1) Except as provided in paragraph (2) [governing hearing aids] warranty period
relating to an implied or express warranty accompanying a sale ... shall automatically
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be tolled for the period from the date upon which the buyer either (1) delivers
nonconforming goods to the manufacturer or seller for warranty repairs or service
or (2), pursuant to subdivision (c) of Section 1793.2 or Section 1793.22, notifies the
manufacturer or seller of the nonconformity of the goods up to, and including, the date
upon which (1) the repaired or serviced goods are delivered to the buyer, (2) the buyer is
notified the goods are repaired or serviced and are available for the buyer's possession
or (3) the buyer is notified that repairs or service is completed, if repairs or service is
made at the buyer's residence. [¶] ... [¶] (b) Notwithstanding the date or conditions set
for the expiration of the warranty period, such warranty period shall not be deemed
expired if either or both of the following situations occur: (1) after the buyer has
satisfied the requirements of subdivision (a), the warranty repairs or service has not been
performed due to delays caused by circumstances beyond the control of the buyer or (2) the
warranty repairs or service performed upon the nonconforming goods did not remedy
the nonconformity for which such repairs or service was performed and the buyer
notified the manufacturer or seller of this failure within 60 days after the repairs or
service was completed. When the warranty repairs or service has been performed so as to
remedy the nonconformity, the warranty period shall expire in accordance with its terms,
including any extension to the warranty period for warranty repairs or service.” (§ 1795.6,
subds. (a) & (b), boldface added.)


**624  First, the warranty period is automatically tolled from the date on which a buyer delivers
the car to the manufacturer or seller for warranty repairs, until the date on which the buyer is
notified the car is repaired and available for the buyer's possession. (§ 1795.6, subd. (a)(1).)


Second, the warranty period shall not be deemed expired i the warranty repairs have not been
performed due to delays beyond the control of the buyer. (§ 1795.6, subd. (b).)


*394  Third, the warranty period shall not be deemed expired if the warranty repairs did not fix
the defect for which the repairs were performed, and the buyer notified the manufacturer or seller
of this failure within 60 days after the repairs were completed. (§ 1795.6, subd. (b).)


[4] In sum, the warranty period is tolled or extended under only three circumstances: (1) the car
is in the shop for warranty repairs (§ 1795.6, subd. (a)(1)), (2) there are delays in warranty repairs
beyond the control of the buyer, and (3) upon notice from the buyer, given within 60 days of
completion of warranty repairs, that those repairs did not solve the problem (§ 1795.6, subd. (b)).
The statute provides no other circumstances under which the warranty is tolled or extended.


Section 1793.1 of the statute governs, among other matters, the form of express warranties
(e.g., “simple and readily understood language” (§ 1793.1, subd. (a)(1))), and the information a
manufacturer or retailer must give to consumers when they bring a product for warranty repairs or
service, about their warranty rights and remedies. Section 1793.1, subdivision (a)(2) (§ 1793.1(a)
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(2)) requires specific language on all work orders or repair invoices for warranty repairs. The
notice tells the buyer the three circumstances recited above under which the warranty period will
be extended (§ 1795.6), and of a fourth right to replacement or refund if the defect has not been
fixed after a reasonable number of attempts (§ 1793.2). We recite below each of these four rights
that must appear on the face of every work order or repair invoice:


First, “The warranty period will be extended for the number of whole days that the product has
been out of the buyer's hands for warranty repairs.” (§ 1793.1(a)(2).) This means the number of
days a car is in the shop for repairs during the warranty period are added to the warranty period.
(§ 1795.6, subd. (a)(1).)


Second, “If a defect exists within the warranty period, the warranty will not expire until the defect
has been fixed.” (§ 1793.1(a)(2).) This means if the car is in the shop for repairs during the warranty
period, the dealer has to complete the repairs before returning the car to the owner, even if the
warranty period expired while the car was in the shop. (§ 1795.6, subd. (a)(1).)


**625  Third, “The warranty period will also be extended if the warranty repairs have not been
performed due to delays caused by circumstances beyond the control of the buyer, or if the warranty
repairs did not remedy the defect and the buyer notifies the manufacturer or seller of the failure
of the repairs within 60 days after they were completed.” (§ 1793.1(a)(2).) This means if *395
the car is in the shop for repairs during the warranty period but there are delays not caused by
the buyer, such as when the dealer is waiting for delivery of parts, the dealer has to complete the
repairs, even if the warranty period expired while the car was in the shop. And, if the repairs did not
fix the problem, and if the buyer reports the failure within 60 days after the repairs are completed,
the dealer must make further repairs under warranty, even if the warranty period has expired. (§
1795.6, subd. (b).)


Fourth, “If, after a reasonable number of attempts, the defect has not been fixed, the buyer may
return this product for a replacement or a refund subject, in either case, to deduction of a reasonable
charge for usage. This time extension does not affect the protections or remedies the buyer has
under other laws.” (§ 1793.1(a)(2).) This means that the manufacturer must buy back or replace
the car if repeated warranty repairs have not fixed the defect. (§ 1793.2.)


b. Contentions and conclusions
[5] The statutory requisites for tolling the warranty, as just described, are embodied in CACI No.
3231 (quoted, as it was given by the trial court, ante at p. 391). But the trial court also instructed
the jury with plaintiff's special instruction, that “[i]f a defect exists within the warranty period,
the warranty will not expire until the defect has been fixed.” This is a sentence plucked from the
notice to buyers quoted just above that section 1793.1(a)(2) requires on every repair invoice.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1795.6&originatingDoc=I52d2d900788711eb8c75eb3bff74da20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1795.6&originatingDoc=I52d2d900788711eb8c75eb3bff74da20&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1795.6&originatingDoc=I52d2d900788711eb8c75eb3bff74da20&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1795.6&originatingDoc=I52d2d900788711eb8c75eb3bff74da20&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1795.6&originatingDoc=I52d2d900788711eb8c75eb3bff74da20&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0164298&cite=CACI3231&originatingDoc=I52d2d900788711eb8c75eb3bff74da20&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0164298&cite=CACI3231&originatingDoc=I52d2d900788711eb8c75eb3bff74da20&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Nunez v. FCA US LLC, 61 Cal.App.5th 385 (2021)
275 Cal.Rptr.3d 618, 21 Cal. Daily Op. Serv. 1937, 2021 Daily Journal D.A.R. 1945


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 11


When read in context with the rest of the required notice, the sentence notifies the buyer the
warranty period is extended while the product is in the shop for warranty repairs and until those
repairs are completed, even if the stated period of the warranty would otherwise expire during that
time. Taken out of context and standing entirely alone, the language suggests a far more expansive
meaning. The notice language required by section 1793.1(a)(2) describes the rights conferred by
other sections of the statute, including section 1795.6 on tolling or continuation of the warranty
period. Section 1793.1(a)(2) does not expand those rights or create new rights.


Well-established rules of statutory construction do not allow us to read a statutory provision
in isolation, and a jury instruction cannot stand when it is based on an erroneous construction
of statutory language. We cannot imagine the Legislature would, in a provision prescribing the
language for notice to consumers, extend warranties beyond the terms of a statutory provision (§
1795.6) that is specifically directed to that point. Nor does any other construction of the notice
provision comport with the law of express warranty. (See Daugherty, supra, 144 Cal.App.4th at p.
832, 51 Cal.Rptr.3d 118 [express warranty *396  did not “cover[ ] any defect that ‘exists’ during
the warranty period, no matter when or whether a malfunction occurs”].)


The only authorities discussing the section 1793.1(a)(2) sentence at issue are federal cases that
align with our analysis. (See, e.g., Yi v. BMW of North America, LLC (C.D.Cal. May 24, 2018,
No. 2:17-cv-06467-SVW) 2018 WL 3359016, pp. *8–*9, 2018 U.S.Dist.Lexis 171313, pp. *25–
*29 **626  [rejecting, under several canons of statutory construction, the plaintiff's claim that the
sentence in § 1793.1(a)(2) tolled the expiration of the express warranty]; see also Schick v. BMW of
North America, LLC (C.D.Cal. Sept. 27, 2018, No. 5:17-cv-02512-VAP-KKx) 2018 WL 6017023,
p. *6, 2018 U.S.Dist.Lexis 223690, p. *15 [purpose of § 1793.1 “is to ensure that manufacturers
and retailers set forth their warranties in ‘simple and readily understood language,’ [§ 1793.1,
subd. (a)(1)], and it does not create the bounds of express warranties”]; Koeper v. BMW of North
America, LLC (C.D.Cal. Sept. 14, 2018, No. LACV 17-6154-VAP (JPRx)) 2018 WL 6016914, p.
*2, 2018 U.S.Dist.Lexis 226156, p. *6 [noting that the plaintiff “has taken § 1793.1(a)(2) out of
context,” and “to read this provision in the manner Plaintiff urges would render moot the other
provision of the statute pertaining to the tolling of express warranties” (citing Yi)].)


There is no support in the law for instructing the jury that if a defect exists within the warranty
period, the warranty continues in perpetuity until the defect has been diagnosed and fixed. It was
error to give the special instruction, an incomplete and misleading statement that does not comport
with the law of express warranty or with the lemon law provision on tolling. The proper instruction
was CACI No. 3231.


Plaintiff makes several other arguments, all similarly misguided. One is that defendant treated the
warranty as extended by paying all the dealer's claims for warranty reimbursement for the repairs
performed outside the warranty period. Plaintiff cites no legal authority for the proposition, in
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essence, that a manufacturer may be estopped from relying on the terms of an express warranty,
simply because its dealer mislabeled the repairs as under “warranty” and the manufacturer paid
the dealer's warranty claims. Nor did plaintiff request a jury instruction that the stated term of an
express warranty could be extended in this fashion.


[6] Another contention is that any error in the instructions was invited by defendant, who
“advocated for an instruction based on the vaguely worded CACI 3231.” Defendant requested,
and the court instructed the jury with CACI No. 3231, which correctly states the law. There was
no error in giving CACI No. 3231. The error was in giving plaintiff's special instruction, to which
defendant objected. There was no “invited error” by defendant.


*397  Still another unavailing argument is that the special instruction did not conflict with CACI
No. 3231. That is wrong, because the special instruction did not tell the jury that plaintiff must
prove an owner gave notice within 60 days that repairs performed during the warranty period did
not remedy the defect, as section 1795.6 plainly does.


Plaintiff insists that notice is only required to toll an express warranty “where the defect has
been ‘fixed’ and the completed ‘repair’ fails”—and not where the defendant “replaced the wrong
part” and thus “left a defect unrepaired.” Under plaintiff's theory, the warranty would never
expire unless a repair performed under warranty forever foreclosed the possibility of a recurring
malfunction, whether the malfunction was caused by a new problem or by a latent condition that
was not diagnosed when the in-warranty repair seemed to have fixed the problem. This ignores the
requirement that the owner give notice within 60 days that an in-warranty repair did not resolve
a malfunction.


Here, the September 2013 repair for the previous owner did resolve the malfunction that caused her
to seek warranty repairs, and accordingly no notice to the contrary **627  was given. Defendant's
repair of the limp-in mode problem in 2013 by replacing the throttle body resolved the problem for
two and a half years after the expiration of the stated term of the warranty. The defect in the wiring
connector was not diagnosed until years after the warranty expired. Daugherty tells us that a latent
defect does not extend the term of an express warranty. (Daugherty, supra, 144 Cal.App.4th at
p. 832, 51 Cal.Rptr.3d 118 [manufacturer who gave a three-year or 36,000-mile warranty did not
agree “ ‘to repair latent defects that lead to a malfunction after the term of the warranty’ ”].)


[7] In the end, plaintiff's contentions consistently reduce themselves to the proposition that we
should interpret the statute in a way that protects the interests of consumers, in accordance with its
purpose. Of course, we know the Song-Beverly Act “ ‘is manifestly a remedial measure, intended
for the protection of the consumer; it should be given a construction calculated to bring its benefits
into action.’ ” (Murillo v. Fleetwood Enterprises, Inc. (1998) 17 Cal.4th 985, 990, 73 Cal.Rptr.2d
682, 953 P.2d 858.) But that does not mean we may disregard “ ‘ “the actual words of the statute,”
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’ ” or fail to give them “ ‘ “a plain and commonsense meaning.” ’ ” (Ibid.) Here, that meaning is
clear: section 1795.6 governs tolling of the warranty period, section 1793.1(a)(2) does not expand
the circumstances under which the warranty period may be tolled, and CACI No. 3231 explains
the conditions prescribed by section 1795.6 that continue an express warranty during repairs.


The error in giving the special instruction was prejudicial. Plaintiff's counsel told the jury it was the
most important instruction the judge gave, and *398  the jury should find the warranty continued
from the first throttle body repair through the last throttle body connector repair. The special
instruction improperly allowed the jury to conclude the warranty did not expire until years after
its stated expiration, without considering the statutory conditions for extending the warranty that
are prescribed in section 1795.6. It is reasonably probable that, if the jury had been instructed only
with CACI No. 3231, it would have reached a different verdict.


2. Plaintiff's Cross-appeal
[8] Plaintiff asks the court, in the event of a reversal of the judgment, to reverse the trial court's
order granting a nonsuit on plaintiff's implied warranty claim. We conclude the trial court's order
was correct.


[9] “The rule is that a trial court may not grant a defendant's motion for nonsuit if plaintiff's
evidence would support a jury verdict in plaintiff's favor.” (Campbell v. General Motors Corp.
(1982) 32 Cal.3d 112, 117–118, 184 Cal.Rptr. 891, 649 P.2d 224.) In this case, plaintiff's implied
warranty claim fails as a matter of law, because in the sale of used consumer goods, liability for
breach of implied warranty lies with distributors and retailers, not the manufacturer, where there
is no evidence the manufacturer played any role in the sale of the used car to plaintiff.


We begin with a few definitions.


A manufacturer is an entity “that manufactures, assembles, or produces consumer goods.” (§ 1791,
subd. (j).)


A distributor is an entity “that stands between the manufacturer and the retail seller in purchases,
consignments, or contracts for sale of consumer goods.” (§ 1791, subd. (e).)


A seller or retailer is an entity “that engages in the business of selling or leasing consumer goods
to retail buyers.” (§ 1791, subd. (l).)


**628  Section 1791, subdivision (a) defines “consumer goods” as “any new product” that meets
specified conditions.
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Section 1791.1 defines implied warranties (§ 1791.1, subds. (a) & (b)), and states implied
warranties for new consumer goods (id., subd. (c)) are coextensive with an express warranty, but
in no event last less than 60 days or more than one year following the sale of the new product. (We
deny defendant's request for judicial notice of a letter among the legislative history of § 1791.1
as it is irrelevant to our analysis.)


*399  Section 1795.5 governs the obligations “of a distributor or retail seller of used consumer
goods” in a sale in which an express warranty is given. These obligations, with stated exceptions,
are “the same as that imposed on manufacturers” under the Song-Beverly Act. (§ 1795.5.) One
of the exceptions, for example, is the implied warranty for a used product is coextensive with an
express warranty but lasts not less than 30 days and not more than three months after the sale of
the used product. (Id., subd. (c).)


[10] It is evident from these provisions that only distributors or sellers of used goods—not
manufacturers of new goods—have implied warranty obligations in the sale of used goods. (See §
1795.5.) As one court has put it, the Song-Beverly Act provides similar remedies (to those available
when a manufacturer sells new consumer goods) “in the context of the sale of used goods, except
that the manufacturer is generally off the hook.” (Kiluk v. Mercedes-Benz USA, LLC (2019) 43
Cal.App.5th 334, 339 [256 Cal. Rptr. 3d 484] (Kiluk), citing § 1795.5; see Kiluk, at p. 337 [Song-
Beverly Act “generally binds only distributors and retail sellers in the sale of used goods”].)


[11] Of course, as Kiluk explains, “the assumption baked into section 1795.5 is that the
manufacturer and the distributor/retailer are distinct entities. Where the manufacturer sells directly
to the public, however, it takes on the role of a retailer.” (Kiluk, supra, 43 Cal.App.5th at p. 340, 256
Cal.Rptr.3d 484.) Kiluk involved a defendant manufacturer that “issu[ed] an express warranty on
the sale of a used vehicle” that “would last for one year from the end of the new car warranty.” (Id.
at p. 337, 256 Cal.Rptr.3d 484.) In Kiluk, the manufacturer “partnered with a dealership to sell
used vehicles directly to the public by offering an express warranty as part of the sales package,”
and by doing so, “stepped into the role of a retailer and was subject to the obligations of a retailer
under section 1795.5.” (Id. at p. 340, 256 Cal.Rptr.3d 484.)


This is not such a case. Here, plaintiff presented no evidence that defendant was “a distributor or
retail seller of used consumer goods” (§ 1795.5), or in any way acted as such.


Plaintiff insists there is evidence that defendant was both the manufacturer and the distributor of
the car. She points to two exhibits in the record. One shows when the new car was sold to the
first owner on December 31, 2010, there were 56 miles on the odometer. The other shows that
when the dealer performed “new vehicle prep” on November 16, 2010, the car had zero miles
on the odometer, and the claim was paid. Plaintiff contends this is evidence defendant “was the
‘distributor’ of the Vehicle.” We do not see how evidence that defendant paid the dealer for “new
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vehicle prep” with zero miles on the odometer, and the car had 56 miles when the first owner
bought it new in 2010, could possibly show that defendant was “a distributor ... of used consumer
goods” under section 1795.5. It is common for a **629  new car to be test-driven by potential
buyers who, for whatever reason, do not buy the car.


*400  Plaintiff then tells us, alternatively, that liability with respect to used goods is the same for
manufacturers, distributors and retail sellers. No authority is cited, and Kiluk tells us otherwise.
(Kiluk, supra, 43 Cal.App.5th at p. 339, 256 Cal.Rptr.3d 484 [“the manufacturer is generally off
the hook”].)


3. Attorney Fees
Because the judgment for plaintiff must be reversed, so too must the order awarding attorney fees
to plaintiff.


DISPOSITION


The judgment and postjudgment order are reversed, the nonsuit order is affirmed, and the cause is
remanded for further proceedings. Defendant shall recover costs of appeal.


BIGELOW, P. J., and STRATTON, J., concurred.


All Citations
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14 Cal.4th 294, 926 P.2d 1042, 58 Cal.Rptr.2d 855, 43 ERC 1773, 65
USLW 2392, 96 Cal. Daily Op. Serv. 8856, 96 Daily Journal D.A.R. 14,686


Supreme Court of California


THE PEOPLE ex rel. DANIEL E. LUNGREN, as Attorney General, etc., Petitioner,
v.


THE SUPERIOR COURT OF THE CITY AND COUNTY OF SAN FRANCISCO,
Respondent; AMERICAN STANDARD, INC., et al., Real Parties in Interest.


No. S047833.
Dec 9, 1996.


SUMMARY


The Attorney General filed an action seeking injunctive relief and civil penalties against 16
manufacturers and distributors of drinking water faucets sold and used in California, alleging that
defendants violated the Safe Drinking Water and Toxic Enforcement Act of 1986 (Health & Saf.
Code, §§ 25249.5-25249.13), enacted by the electorate as Prop. 65. Health & Saf. Code, § 25249.5,
prohibits the knowing discharge of chemicals that are known to cause cancer or reproductive
toxicity into water where the chemical passes or probably will pass into any “source of drinking
water.” The Attorney General alleged that defendants' products leached lead, a qualifying toxic
chemical, into drinking water, and that therefore defendants could be sued for violations of the act.
The trial court sustained defendants' demurrers, determining that residential water faucets and the
water within them were not “sources of drinking water” within the meaning of the act. (Superior
Court of the City and County of San Francisco, No. 948017, Carlos Bea, Judge.) The Court of
Appeal, First Dist., Div. Two, No. A065913, denied the Attorney General's petition for a writ of
mandate.


The Supreme Court reversed the judgment of the Court of Appeal and remanded the matter with
directions to cause issuance of a writ of mandate as prayed. The court held that “source of drinking
water,” within the meaning of the act, includes household faucets and water contained within them.
Although the word “source” has several possible meanings, one meaning is “point of emanation,”
and faucets and faucet water can reasonably be understood to be a “source” of drinking water
in this sense. This definition comports with the purpose and intent of the act: to protect drinking
water, i.e., water that comes from the tap, from contamination. Further, an administrative letter,
which may have implied that leaching from plumbing facilities was not covered by the act, was not
entitled to deference, since the agency explicitly declined to take a definitive position on this *295
question. Finally, although the act has provisions for civil penalties, the term need not be strictly
construed against the state when proscribed conduct is being defined and penalties themselves
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are not at issue. (Opinion by Mosk, J., with George, C. J., Kennard, Werdegar, and Brown, JJ.,
concurring. Dissenting opinion by Baxter, J., with Chin, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 128--Scope of Review--Rulings on Demurrers.
The appellate court's only task in reviewing a ruling on a demurrer is to determine whether the
complaint states a cause of action. Accordingly, it assumes that the complaint's properly pleaded
material allegations are true and gives the complaint a reasonable interpretation by reading it as a
whole and all its parts in their context. The reviewing court does not, however, assume the truth
of contentions, deductions, or conclusions of fact or law.


(2a, 2b, 2c, 2d, 2e, 2f, 2g, 2h, 2i, 2j)
Health and Sanitation § 2--Safe Drinking Water and Toxic Enforcement Act (Proposition 65)--
Prohibition Against Discharge of Harmful Chemical Into Source of Drinking Water--Household
Faucet as Source of Drinking Water:Pollution and Conservation Laws § 5--Water Pollution.
In an action by the Attorney General against manufacturers and distributors of drinking water
faucets sold and used in California, alleging that defendants violated the Safe Drinking Water
and Toxic Enforcement Act of 1986 (Health & Saf. Code, §§ 25249.5-25249.13), enacted by the
electorate as Prop. 65, in that each knowingly discharged or released a proscribed chemical (lead
contained in faucets) into a source of drinking water, the trial court erred in sustaining defendants'
demurrers on the ground that residential water faucets and the water within them are not “sources
of drinking water” within the meaning of the act. Although the word “source” has several possible
meanings, one meaning is “point of emanation,” and faucets and faucet water can reasonably
be understood to be a “source” of drinking water in this sense. This definition comports with
the purpose and intent of the act: to protect drinking water, i.e., water that comes from the tap,
from contamination. Further, an administrative letter, which may have implied that leaching from
plumbing facilities was not covered by the act, was not entitled to deference, since the agency
explicitly declined to take a definitive position on this question. Finally, although the act has
provisions for civil penalties, the term *296  need not be strictly construed against the state when
proscribed conduct is being defined and penalties themselves are not at issue.


[See 4 Witkin, Summary of Cal. Law (9th ed. 1987) Real Property, § 68.]


(3)
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Statutes § 19--Construction--Initiative Measures:Initiative and Referendum § 1--Construction.
Absent ambiguity, a court presumes that the voters intend the meaning apparent on the face of an
initiative measure, and the court may not add to the statute or rewrite it to conform to an assumed
intent that is not apparent in its language. Also. in construing the statute, the words must be read
in context, considering the nature and purpose of the statutory enactment.


(4)
Statutes § 36--Construction--Avoidance of Surplusage.
Statutes, whether enacted by the People or by the Legislature, will be construed so as to eliminate
surplusage.


(5)
Statutes § 21--Construction--Legislative Intent--Language Susceptible of Two Meanings.
Where the language of a statutory provision is susceptible of two constructions, one of which, in
application, will render it reasonable, fair, and in harmony with its manifest purpose, and another
which would be productive of absurd consequences, the former construction will be adopted.
Stated differently, where uncertainty exists, consideration should be given to the consequences
that will flow from a particular interpretation. A court should not adopt a statutory construction
that will lead to results contrary to the Legislature's apparent purpose.


(6)
Initiative and Referendum § 1--Construction--Ballot Material.
When an enactment follows voter approval, the ballot summary and arguments and analysis
presented to the electorate in connection with a particular measure may be helpful in determining
the probable meaning of uncertain language in the enactment.


(7)
Statutes § 33--Construction--Language--Noscitur A Sociis.
In accordance with the statutory construction principle known as noscitur a sociis (it is known by
its associates), a court will adopt a restrictive meaning of a listed item in a statute if acceptance of
a more expansive meaning would make other items in the list unnecessary or redundant, or would
otherwise make the item markedly dissimilar to the other items in the list.


(8a, 8b)
Administrative Law § 10--Powers and Functions of Administrative Agencies--Construction and
Interpretation of Laws.
Although not necessarily controlling, as where made without the authority *297  of or repugnant
to the provisions of a statute, the contemporaneous administrative construction of an enactment by
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those charged with its enforcement is entitled to great weight, and courts will generally not depart
from such construction unless it is clearly erroneous or unauthorized. Furthermore, the views of an
administrative agency that are the product of a nonadversarial, ex parte process, conducted at the
request of an organization that exclusively represents the interests of a private industry group are
entitled to less deference than administrative decisions made after formal proceedings in which
adversarial views are aired.


(9a, 9b, 9c)
Statutes § 23--Construction--Penal Statutes.
When language used in a penal law is susceptible of two constructions, the policy of this state is
to construe the statute as favorably to the defendant as its language and the circumstance of its
application reasonably permit. The basic rule of strict construction for criminal statutes ensures
that criminal statutes will provide fair warning concerning conduct rendered illegal and strikes
the appropriate balance between the Legislature, the prosecutor, and the court in defining criminal
liability. Because of the seriousness of criminal penalties, and because criminal punishment
usually represents the moral condemnation of the community, the Legislature, and not the courts,
should define criminal activity. Thus, criminal penalties, because they are particularly serious and
opprobrious, merit heightened due process protections for those in jeopardy of being subject to
them, including the strict construction of criminal statutes. However, the rule of strict construction
of penal statutes is not an inexorable command to override common sense and evident statutory
purpose.


[See 1 Witkin & Epstein, Cal. Criminal Law (2d ed. 1988) §§ 28, 29.]


(10a, 10b)
Statutes § 23--Construction--Penal Statutes--Civil Monetary Penalties.
The rule of strict construction of penal statutes generally applies to criminal statutes, rather than
statutes that prescribe only civil monetary penalties. The general rule is that civil statutes for the
protection of the public are broadly construed in favor of that protective purpose.


COUNSEL
Daniel E. Lungren, Attorney General, Roderick E. Walston, Chief Assistant Attorney General,
Theodora P. Berger, Assistant Attorney General, Craig C. Thompson and Edward G. Weil, Deputy
Attorneys General, for Petitioner. *298
Roger Beers, Gregory D. Totten, Edwin F. Lowry, David Roe, Catherine M. Steane, Albert H.
Meyerhoff, James R. Wheaton, Hannah Bentley, Alice Chang Kaufman, Christine A. Mailloux,
Altshuler, Berzon, Nussbaum, Berzon & Rubin, Fred H. Altshuler, Mary Lynne Werlwas, Milberg,
Weiss, Bershad, Hynes & Lerach, William S. Lerach, Alan M. Mansfield, Frank J. Janecek, Jr.,
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Timothy G. Blood, Bushnell, Caplan & Fielding, Alan M. Caplan, Philip Neumark and April M.
Strauss as Amici Curiae on behalf of Petitioner.
No appearance for Respondent.
Landels, Ripley & Diamond, Raymond F. Lynch, Mary J. Decker, Pillsbury, Madison & Sutro,
Patrick C. Marshall, Munger, Tolles & Olson, Patrick J. Cafferty, McCutchen, Doyle, Brown
& Enersen, Pecos Bill Field, Burditt & Radzius, Richard O. Wood, Leslie Krasny, Morrison &
Foerster, Michele B. Corash, Robin M. Shapiro, Robert L. Falk, Beveridge & Diamond, James L.
Meeder, Robert D. Wyatt, Wilson, Elser, Moskowitz, Edelman & Dicker, Gary Tavetian, L. Victor
Bilger, Jr., Katten, Muchin, Zavis & Weitzman and David M. Bass for Real Parties in Interest.
Pappy & Davis, George A. Pappy, Christopher M. Micheli, Fred L. Main, Keck, Mahin & Cate,
Michael J. Van Zandt, Stephen M. Levine, William G. Ives, Robin Grover, Morrison & Foerster,
Seth Hufstedler and Shirley M. Hufstedler as Amici Curiae on behalf of Real Parties in Interest.


MOSK, J.


The Safe Drinking Water and Toxic Enforcement Act of 1986 (Health & Saf. Code, §§
25249.5-25249.13), 1  adopted by the people at the November 4, 1986, General Election as
Proposition 65 (hereinafter referred to as the Act or Proposition 65), provides in material part
that “[n]o person in the course of doing business shall knowingly discharge or release a chemical
known to the state to cause cancer or reproductive toxicity into water or onto or into land where
such chemical passes or probably will pass into any source of drinking water ....” (§ 25249.5.) This
case requires us to define what is meant by the phrase “source of drinking water.” The Attorney
General, who brought this action to enforce the Act, contends that the phrase includes the water that
is stored in or run through water faucets, and so defendant faucet manufacturers, whose products
allegedly leach toxic chemicals into drinking water, may be sued for violations of the Act. The
faucet manufacturers contend the contrary. *299


1 All statutory references are to this code, unless otherwise indicated.


We conclude that, in light of both the Act's language and its purpose, the Attorney General is
correct in construing it to prohibit the discharge of toxic chemicals into faucet water. 2


2 We use the term “faucet water” because other commonly available terms are not precise
enough for purposes of this case. The term is intended to refer only to water stored in or
channeled through faucets prior to coming out of the tap. The phrase “tap water,” which is
the one most often used by the parties, connotes water both immediately before and after
it comes out of a faucet or tap. (See Webster's Third New Internat. Dict. (3d ed. 1961) p.
2340.) Because this case concerns only water before it comes out of the tap, we have coined
the term “faucet water” to refer exclusively to such water.
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I. Statement of Facts and Procedural History
The Attorney General filed an action in superior court seeking injunctive relief and civil penalties
against defendants, 16 manufacturers and distributors of drinking water faucets sold and used in
California. The Attorney General alleged that the faucets they manufactured contained significant
quantities of lead, which is among the substances listed by the state as known to cause cancer
and reproductive toxicity within the meaning of the Act. (See § 25249.8; Cal. Code Regs., tit. 22,
§ 12000, subds. (b), (c).) The Attorney General further alleged that “[w]hen residential tapwater
is stored in defendants' faucets, lead is leached from the inside surface of the faucets into the
drinking water. When tapwater is drawn from defendants' faucets, lead is ingested by any person
who ingests drinking water ....” He also alleged that “[T]he fact that lead leaches from faucets
into tapwater has been known for a number of years.” Defendants have thereby violated section
25249.5 according to the Attorney General.


Defendants demurred to the first and second causes of action, 3  arguing that faucet water was not
a “source of drinking water” within the meaning of the statute and that the Attorney General had
therefore failed to allege facts constituting a cause of action. The trial court sustained the demurrer
to the first two causes of action, determining that “residential water faucets and the water within
them are not 'sources of drinking water.' ” Although the trial court sustained the demurrer with
leave to amend, the Attorney General concluded it was not possible to amend the complaint within
the constraints of the trial court's order. He instead sought a writ of mandate from the Court *300
of Appeal. The Court of Appeal denied relief, concluding, for reasons discussed at greater length
below, that the language of the statute could not support the Attorney General's view that the water
within household faucets is a “source of drinking water.” It further reasoned that, inasmuch as that
term was ambiguous, the ambiguity should be resolved in favor of the defendants, since violators
of the Act may be subject to civil penalties of up to $2,500 per day for each violation (see § 25249.7,
subd. (b)), and “penal” statutes are traditionally construed strictly in favor of the defendant. We
granted review to determine the proper construction of the phrase “source of drinking water.” 4


3 The first cause of action alleges violations of the discharge prohibition of section 25249.5;
the second alleges violations of the Unfair Competition Act (Bus. & Prof. Code, § 17200
et seq.) based on violations of the discharge prohibition. The third cause of action alleges
violations of section 25249.6, the second of the two major operative provisions of the Act,
which prohibits businesses from exposing individuals to toxic chemicals without a warning.
The fourth and last cause of action alleges violations of the Unfair Competition Act based on
violations of the warning requirement referred to in the third cause of action. Defendants did
not demur to the “failure to warn” causes of action, and these are not at issue before this court.


4 We also granted review on the collateral issue of whether the Act is a “penal” statute that
should be strictly construed.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25249.5&originatingDoc=I1ef87245faba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25249.5&originatingDoc=I1ef87245faba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25249.5&originatingDoc=I1ef87245faba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I1ef87245faba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I1ef87245faba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People ex rel. Lungren v. Superior Court, 14 Cal.4th 294 (1996)
926 P.2d 1042, 58 Cal.Rptr.2d 855, 43 ERC 1773, 65 USLW 2392...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


In the time since we granted review, the Attorney General has entered into a settlement agreement,
which provided for the dismissal of all defendants. Most of these settlements provide, among other
things, that defendants will eventually sell in California only those faucets that leach lead below
maximum levels set pursuant to the Act, and that compliance will be phased in over specified
time periods. In the interim, warnings to consumers will be provided for those faucets that do not
comply with the Act. The settlement with defendants Kohler and Sterling Plumbing Inc. (hereafter
collectively Kohler), however, provides that Kohler will reduce lead content to levels that comply
with the Act in 95 percent of its kitchen faucets by December 31, 1999, but that the companies
will achieve 100 percent compliance if we decide this case in the Attorney General's favor.


After conclusion of the settlement agreement Kohler filed a motion to dismiss, claiming that
the issue was moot and without further legal importance. But as Kohler conceded, there are an
undetermined number of other faucet manufacturers and plumbing suppliers which may yet be
affected by our decision. Because of the continuing legal importance of the questions on which
we granted review, as well as the contingent nature of some of the settlements entered into by the
parties, we denied the motion to dismiss. (See State of Cal. ex rel. State Lands Com. v. Superior
Court (1995) 11 Cal.4th 50, 60-62 [44 Cal.Rptr.2d 399, 900 P.2d 648].)


II. Does “Source of Drinking Water” Include Faucet Water?
(1) “Our only task in reviewing a ruling on a demurrer is to determine whether the complaint
states a cause of action. Accordingly we assume that the complaint's properly pleaded material
allegations are true and give the complaint a reasonable interpretation by reading it as a whole and
all its parts in their context. [Citations.] We do not, however, assume the truth of *301  contentions,
deductions, or conclusions of fact or law.” (Moore v. Regents of University of California (1990)
51 Cal.3d 120, 125 [271 Cal.Rptr. 146, 793 P.2d 479, 16 A.L.R.5th 903].) ( 2a) In the present
case there is no dispute that lead is a carcinogenic and reproductively toxic chemical within the
meaning of the Act. (See Cal. Code Regs., tit. 22, § 12000, subds. (b), (c).) The sole question the
parties raise is the proper construction of section 25249.5, specifically the meaning of the term
“source of drinking water,” and whether it includes household faucets and faucet water.


We begin our inquiry into the meaning of the phrase “source of drinking water” with an
examination of the language of the Act itself. (3) “Absent ambiguity, we presume that the voters
intend the meaning apparent on the face of an initiative measure [citation] and the court may
not add to the statute or rewrite it to conform to an assumed intent that is not apparent in its
language.” (Lesher Communications, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 543 [277
Cal.Rptr. 1, 802 P.2d 317].) Of course, in construing the statute, “[t]he words ... must be read in
context, considering the nature and purpose of the statutory enactment.” (Nahrstedt v. Lakeside
Village Condominium Assn. (1994) 8 Cal.4th 361, 378-379 [33 Cal.Rptr.2d 63, 878 P.2d 1275].)
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(2b) The Act defines “source of drinking water” at section 25249.11, subdivision (d), as follows:
“ 'Source of drinking water' means either a present source of drinking water or water which is
identified or designated in a water quality control plan adopted by a regional board as being suitable
for domestic or municipal uses.” Though this language does not fully resolve the issue before us,
it does do much to illuminate the meaning of the phrase.


The latter part of the definition is reasonably clear. It refers to regional water quality control
plans, which are required under the Porter-Cologne Water Quality Control Act. (Wat. Code, §
13000 et seq. (Porter-Cologne Act).) Pursuant to the Porter-Cologne Act, the state is divided
into nine regions. (Id., § 13200.) Each region has a regional water quality control board
responsible for formulating and implementing a plan to promote the quality of the bodies of water
within its jurisdiction. (Id., § 13241.) As part of the regional water quality control plans, the
boards must designate the various “beneficial uses” of each body of water, including “domestic,
municipal, agricultural, and industrial supply; power generation; recreation; aesthetic enjoyment;
navigation; and preservation and enhancement of fish, wildlife, and other aquatic resources or
preserves.” (Id., § 13050, subd. (f); id., subd. (j).) The regional water quality control board's
jurisdiction encompasses both natural lakes, rivers and creeks and other bodies of water, as well
as artificially created bodies such as reservoirs, canals, and dams. (See *302  id. § 13050, subd.
(e) [“waters of the state” subject to water quality control plan “means any surface water or
groundwater within the boundaries of the state”]; see also, e.g., California Water Quality Control
Board, Central Valley Region, Central Regional Water Quality Control Plan (Basin Plan) for the
Sacramento River Basin and the San Joaquin River Basin (3d ed. 1994) table II-1 (hereafter Central
Regional Water Quality Control Plan). According to the plain language of section 25249.11,
subdivision (d), therefore, waters of all types that are considered “suitable” for “domestic” or
“municipal” use in these regional water quality control plans are “sources of drinking water” within
the meaning of the Act. It is undisputed that regional water quality control districts do not regulate
faucet water and that faucet water is not found in a water quality control plan.


Section 25249.11, subdivision (d), does not further define the first part of its definition, the term
“present source of drinking water,” which is also considered a “source of drinking water” within
the meaning of the Act. But two reasonable inferences can be made about the meaning of that
phrase. First, since it is used in the alternative with “water which is identified ... in a water quality
control plan ... as being suitable for domestic or municipal uses,” it is presumably something other
than the water sources referred to in this latter part of the definition. (Ibid.) (4) Statutes, whether
enacted by the people or the Legislature, will be construed so as to eliminate surplusage. (See
Delaney v. Superior Court (1990) 50 Cal.3d 785, 798-799 [268 Cal.Rptr. 753, 789 P.2d 934].) (
2c) Second, because the term is not further defined, it can be assumed to refer not to any special
term of art, but rather to a meaning that would be commonly understood by the electorate.
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Turning to the dictionary, we observe that the word “source” has several related but distinct
meanings. One such meaning is “the point of origin of a stream of water.” (Webster's Third New
Internat. Dict., supra, p. 2177.) The dictionary uses by way of example the following: “followed it
from its source high in the mountains to its calmer reaches.” (Ibid.) This is the meaning of “source”
that defendants assert is intended by the Act, that is, the ultimate origin of drinking water. At first
blush, that assertion may appear credible, because this definition refers specifically to a source of
water. On further reflection, however, this definition cannot be the sole and exclusive meaning of
that term because, as even defendants concede, the term “source of drinking water” includes all
waters suitable for municipal or domestic use in a regional water quality control plan, including
reservoirs, channels, and bodies of water in urban areas. Accordingly, the term “source of drinking
water” cannot be taken to mean the ultimate origins of drinking water in this narrow sense.


Another definition of “source” is “a point of origin or procurement.” (Webster's Third New
Internat. Dict., supra, p. 2177.) Yet another possible *303  meaning of “source” is “point of
emanation,” as in “it is desirable to have the light source accurately located.” (Ibid.) Faucets and
faucet water can reasonably be understood to be a “source” of drinking water in this sense, i.e.,
the point of procurement or emanation of drinking water. The Attorney General argues that these
meanings are also included within the term “source of drinking water.”


Defendants insist, and the Court of Appeal held, that the electorate could not have understood
the phrase in the manner urged by the Attorney General, and that it must have signified to them
a more remote source. But they advance no persuasive reason why the above quoted alternate
definitions of the word “source” could not have been incorporated into the Act. Indeed, the very
fact that the phrase “remote source” is not a redundancy, nor “immediate source” an oxymoron,
calls defendants' position into question. The comprehensiveness of the definition of “source of
drinking water” in section 25249.11, subdivision (d), which covers all “present” sources, as well as
waters “suitable” as drinking water sources, suggests that the drafters of the Act, and the electorate
that adopted it, had both immediate and remote sources in mind.


Defendants contend, and the Court of Appeal concluded, that the Attorney General's interpretation
of “source of drinking water” would excise the word “source” from the Act, because faucet water
is not a source of drinking water but rather is simply drinking water. On the contrary, the Attorney
General quite reasonably argues that a “source of drinking water” is any water that is part of the
water supply and delivery system prior to coming out of the tap, from the mountain stream to the
faucet, whereas “drinking water” is water after it comes out of the tap and is in the consumer's
possession. Thus, as the Attorney General concedes, the leaching of toxic chemicals into water
once it has been drawn from the tap, as from glasses or cups, would not be considered a discharge
into a “source of drinking water” under section 25249.5. 5
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5 Such glasses or cups would, however, be governed by the warning provisions of the Act
found in section 25249.6.
The Attorney General also contends that faucets and pipes are subject to these warning
provisions. Contrary to the conclusion of the Court of Appeal, there is no reason in the
language or purpose of the Act why a business that manufactures plumbing fixtures cannot
be both “discharging” toxic chemicals into a drinking water source in violation of section
25249.5, and also “exposing” persons to toxic chemicals so as to trigger section 25249.6's
warning requirements.


Defendants also contend that clues as to the meaning of “source of drinking water” can be derived
from use of the term “release” in section 25249.5, because that term “has been consistently
defined to refer to events *304  in the outside environment.” The statutes they cite do not support
their position. For example, section 25501, subdivision (r), the hazardous materials law, defines
“release” as any “spilling, leaking, pumping, pouring, emitting, emptying, discharging, injecting,
escaping, leaching, dumping, or disposing into the environment.” (Id., subd. (r), italics added.)
Section 25249.5, on the other hand, pertains to the “release,” including presumably “leaching,”
of toxic chemicals into water or into or onto land when such chemical passes or probably will
pass passing into a “source of drinking water,” rather than into the “environment.” Section 25501,
subdivision (r), in other words, does not support the assertion that the term “release” limits the
meaning of “source of drinking water” in the manner advocated by defendants; it does underscore
that “release” includes “leaching.”


Defendants argue as well that the fact the statute specifies a prohibition of release of toxic
chemicals “into water or into or onto land where such chemical passes or probably will pass into
a source of drinking water” must exclude faucet water, since the toxic contamination of faucet
water comes directly from lead pipes, not from water or land, and the statute would thereby be
rendered irrational. Yet it is evident that the phrase “into water” in the first part of section 25249.5
refers both to drinking water sources themselves and to “nonsource” water that will convey toxic
chemicals into a source of drinking water. Thus, for example, a discharge directly into a drinking
water reservoir—clearly a drinking water source—would be considered a discharge “into water ...
where such chemical passes ... into a source of drinking water.” (Ibid.) So too, there is nothing
illogical about reading the statute to conclude that lead pipe contamination of faucet water is also
a prohibited release of a toxic chemical directly into a “source of drinking water.”


The Attorney General and defendants also disagree about whether defendants' interpretation of the
phrase “present source of drinking water” creates surplusage. As noted, the phrase “present source
of drinking water” must be interpreted to refer to something other than the “water ... designated
in a water quality control plan ... as being suitable for domestic or municipal uses.” (§ 25249.11,
subd. (d).) Defendants argue that the distinction between the two prongs of the definitions “is only
temporal—the first addresses those bodies of water that are presently designated as sources [of]
drinking water and the second addresses those bodies of water that may in the future be designated
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as sources of drinking water.” Thus, “present source of drinking water” refers, according to
defendants, “to those bodies of water, both natural and man-made, that are a current source of
public, domestic and municipal water, e.g. Hetch Hetchy and the American River.”


The Attorney General argues, on the other hand, that waters designated as being suitable for
“domestic” or “municipal” uses in a regional water quality *305  control plan include both existing
and potential sources. (See, e.g., Central Valley Region Water Quality Control Plan, supra, table
II-1 [designating both existing and potential domestic and municipal uses].) He asserts therefore
that under defendants' construction the phrase “present source of drinking water” would be wholly
surplusage, because all the bodies of water they proposed for this category are designated in a water
quality control plan as being suitable for domestic and municipal use. He contends accordingly
that the definition of the phrase “present source of drinking water” is not confined to bodies of
water that appear in water quality control plans.


We find the Attorney General's interpretation of section 25249.11, subdivision (d) to be more
plausible. If defendants were correct, then it would be expected that the statute would refer to water
“designated in a water quality control plan” in both parts of its definition of “source of drinking
water.” In other words, the statute would read something like: “source of drinking water is all
water designated in a water quality control plan ... as being suitable for domestic or municipal
use, whether or not presently so used.” But the fact that section 25249.11, subdivision (d) refers
to water quality control plans only in the second part of its definition implies that the first part of
the definition—present source of drinking water—was not intended to refer exclusively to bodies
of water included in water quality control plans.


The fact that the Attorney General's interpretation of the phrase “source of drinking water”
is consistent with a plausible reading of section 25249.11, subdivision (d), while defendants'
construction is not, does not necessarily mean that the Attorney General's interpretation of the
critical phrase is correct. Yet this fact weighs undeniably in his favor. Moreover, when we consider
the purpose of the Act and the consequence of adopting each of the two proffered interpretations,
we conclude that the Attorney General offers the only reasonable construction of “source of
drinking water.”


(5) “ '[W]here the language of a statutory provision is susceptible of two constructions, one of
which, in application, will render it reasonable, fair and harmonious with its manifest purpose,
and another which would be productive of absurd consequences, the former construction will be
adopted.' [Citation.] ... Stated differently, 'Where uncertainty exists consideration should be given
to the consequences that will flow from a particular interpretation.' [Citation.] A court should
not adopt a statutory construction that will lead to results contrary to the Legislature's apparent
purpose.” (Western Oil & Gas Assn. v. Monterey Bay Unified Air Pollution Control Dist. (1989)
49 Cal.3d 408, 425 [261 Cal.Rptr. 384, 777 P.2d 157] (Western Oil & Gas Assn.).) At issue in
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Western Oil & Gas Assn. was whether the Tanner Act, *306  which provides a comprehensive
statutory scheme for the identification and control of air pollutants on a statewide level by the State
Air Resources Board, prohibited local air quality control boards from regulating emissions before
they have been identified under that Act's extensive administrative procedures. In concluding that
no such prohibition should be implied, we looked to the considerable authority that the local
boards possessed prior to the Act, to the purpose of the Act, and to the practical consequences
that would flow from a contrary construction. We found that “[i]t would ... be unreasonable
to conclude that the Legislature intended to repeal the districts' long-standing power, leaving
emissions totally unregulated until the board acts. That drastic result would be contrary to the
Legislature's declaration that the Tanner Act was necessary 'to achieve the earliest practicable
control of toxic contaminants.' [Citations.] Moreover, the Legislature's obvious purpose in passing
the act was to improve and strengthen air pollution regulation. The result sought by the association
would be inimical to that purpose. ' ”[T]he objective sought to be achieved by a statute as well
as the evil to be prevented is of prime consideration in its interpretation.“ ' ” (Id. at p. 426, italics
in original.)


(2d) The purposes of Proposition 65 are stated in the preamble to the statute, section 1, which
declares in pertinent part: “The people of California find that hazardous chemicals pose a serious
potential threat to their health and well-being, that state government agencies have failed to
provide them with adequate protection, and that these failures have been serious enough to lead to
investigations by federal agencies of the administration of California's toxic protection programs.
The people therefore declare their rights: [¶] (a) to protect themselves and the water they drink
against chemicals that cause cancer, birth defects, or other reproductive harm.” (Ballot Pamp.,
Proposed Stats. with arguments to voters, Gen. Elec. (Nov. 4, 1986) p. 53 (hereafter Ballot
Pamphlet).)


Further evidence of the Act's purpose and intent can be gleaned from the ballot materials. (6)
“[W]hen ... the enactment follows voter approval, the ballot summary and arguments and analysis
presented to the electorate in connection with a particular measure may be helpful in determining
the probable meaning of uncertain language.” (Amador Valley Joint Union High Sch. Dist. v. State
Bd. of Equalization (1978) 22 Cal.3d 208, 245-246 [149 Cal.Rptr. 239, 583 P.2d 1281].) ( 2e) An
examination of the ballot summary and arguments in this case makes clear that the primary focus
of the Act, aside from its warning provisions, was the protection of drinking water, i.e., the water
that comes from the tap, from contamination. First, the “Official Title and Summary Prepared
by the Attorney General” states in part, “Restrictions on Toxic Discharges Into Drinking Water;
Requirement of Notice of Persons' Exposures to Toxics. Initiative *307  Statute. Provides persons
doing business shall neither expose individuals to chemicals known to cause cancer or reproductive
toxicity without first giving clear and reasonable warning, nor discharge such chemicals into
drinking water.” (Ballot Pamp., supra, at p. 52, italics added.)
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Moreover, the “Argument in Favor of Proposition 65” states in part: “There are certain chemicals
that are scientifically known—not merely suspected, but known—to cause cancer and birth
defects. Proposition 65 would: [¶] Keep these chemicals out of our drinking water.” (Ballot Pamp.,
supra, at p. 54.) Further along in the ballot argument under the title “Safe Drinking Water” it states:
“Proposition 65 singles out chemicals that are scientifically known to cause cancer or reproductive
disorders (such as birth defects). Effectively it tells businesses: Don't put these chemicals into our
drinking water supplies.” (Ibid.)


Thus, one of the predominant purposes of the Act, as stated in the preamble, ballot summary, and
arguments, was to protect drinking water from toxic contamination. In light of that purpose, the
term “source of drinking water” was expansively defined to include any water currently destined
to be used as drinking water, as well as any water officially designated as suitable for drinking
water. The Act thereby creates a broad zone of protection for drinking water before it comes out of
the tap, outlawing all toxic discharges that will have the probable consequences of contaminating
such water. We must conclude that the electorate did not intend a breach in that protective zone
by exempting discharges of lead into faucet water—where toxic contamination of drinking water
is certain to occur—absent an express exclusion. Accordingly, we find the Attorney General's
interpretation of the statute and the phrase “source of drinking water” to be not only faithful to the
statutory language, but also “reasonable, fair and harmonious with its manifest purpose,” whereas
defendants' construction is “productive of absurd consequences.” (Western Oil & Gas Assn., supra,
49 Cal.3d at p. 425.)


(7) Defendants contend that this interpretation of the statute violates the statutory construction
principle known as noscitur a sociis (it is known by its associates). “In accordance with this
principle of construction, a court will adopt a restrictive meaning of a listed item if acceptance
of a more expansive meaning would make other items in the list unnecessary or redundant, or
would otherwise make the item markedly dissimilar to the other items in the list.” (Moore v.
California State Bd. of Accountancy (1992) 2 Cal.4th 999, 1012 [9 Cal.Rptr.2d 358, 831 P.2d
798].) ( 2f)Defendants contend that a plumbing fixture “is markedly dissimilar from bodies of
water which are or have the potential for being used as a source of drinking water,” and *308
therefore should not be inferred to be included within the Act. But when the purpose of the Act
is considered, the seeming dissimilarities between water in plumbing fixtures and natural bodies
of water become less significant than their similarities. Both pertain to water that will be used for
drinking purposes, and both require regulation in order to ensure safe drinking water. We therefore
find defendants' argument unpersuasive.


Defendants contend that the “Analysis by the Legislative Analyst” of the Act that appeared in
the ballot pamphlet supports its position. We find no such support. The analysis begins with a
review of various then existing government programs and statutes designed to protect the people
of the state against possible exposures to harmful chemicals, and the agencies that implement these
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statutes. The analysis then explains that “[t]hese regulatory agencies must make judgments about
the amounts of harmful chemicals that can be released into the environment. In doing so, they try
to balance what it costs to prevent the release of chemicals against the risks the chemicals pose
to public health and safety.” (Ballot Pamp., supra, at p. 52.) The analysis then summarizes the
provisions of the Act, concluding that “[b]ecause these new requirements would result in more
stringent standards, the practical effect of the requirements would be to impose new conditions for
the issuance of permits for discharges into sources of drinking water. In order to implement the
new requirements, state agencies that are responsible for issuing permits would be required to alter
state regulations and develop new standards for the amount of chemicals that may be discharged
into sources of drinking water.” (Ibid.)


Defendants contend that the reader of the analysis would have understood from the foregoing
that the Act does not apply to plumbing faucets because of its reference to government-issued
“permits.” As they state: “It is indisputable that such permits relate to discharges to the state's
surface and ground waters, and have never been issued for and have nothing to do with faucets.”
Yet it is clear from the context that the Legislative Analyst, in explaining the “practical effect” of
the Act's new requirements, was attempting to put the Act in the context of existing environmental
regulations, which the first part of the analysis was devoted to explaining. The Legislative Analyst
did not suggest that all the effects and ramifications of the Act were being set forth in his brief
summation. As discussed, the language of section 25249.11, subdivision (d), makes clear that
Proposition 65 protects waters beyond the jurisdiction of the State Water Quality Control Board
and the regional boards, and therefore beyond their permitting authority. In light of the explicit
language and purpose of the statute, and the generality and brevity of the Legislative Analyst's
commentary, the latter cannot plausibly be viewed as implicitly limiting the scope of the statute
in the manner advocated by defendants. *309


Defendants also contend that we should defer to certain contemporaneous constructions of the
Act by the administrative agency charged with interpreting it. For reasons discussed below, we
conclude that no administrative agency has in fact endorsed defendants' position, and to the extent
that some agency staff expressed views consistent with defendants' position, they are neither
controlling nor persuasive.


The Act, at section 25249.12, provides that “The Governor shall designate a lead agency and
such other agencies as may be required to implement the provisions of the chapter including this
section. Each agency so designated may adopt and modify regulations, standards, and permits
as necessary to conform with and implement the provisions of this chapter and to further its
purposes.” In 1987, pursuant to Governor's Executive Order No. D-61-87, the Health and Welfare
Agency (HWA) was designated as the “lead agency” under the Act. HWA's interpretation of
the Act is therefore of particular relevance. (8a) “Although not necessarily controlling, as where
made without the authority of or repugnant to the provisions of a statute, the contemporaneous
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administrative construction of [an] enactment by those charged with its enforcement ... is entitled
to great weight, and courts generally will not depart from such construction unless it is clearly
erroneous or unauthorized.” (Coca-Cola Co. v. State Bd. of Equalization (1945) 25 Cal.2d 918,
921 [156 P.2d 1].)


(2g) The record shows that HWA never took a position on whether faucets are to be regulated
under the Act. In response to comments regarding its promulgation of regulations to implement
the Act, HWA declined the request of one commenter to further define “source of drinking water.”
“This definition is not necessary because this term is already adequately defined in the Act at
Health and Safety Code section 25249.11, subsection (d), and any further definition could cause
unnecessary confusion. The designation in regional water quality control plans mentioned in the act
provide sufficient guidance on which specific bodies of water are protected under the Act.” (HWA,
amendment to final statement of reasons (1988) adopting Cal. Code Regs., tit. 22, § 12102 et seq.)
Although defendants would have us read into this comment an implied endorsement of its position
that only bodies of water mentioned in regional water quality control plans should be considered
“sources of drinking water,” it is evident that HWA was not, by the comment, taking a position on
the question before us. Moreover, as discussed above, the statute's definition of “present source of
drinking water” transcends the jurisdictional limits of the state or regional water quality control
boards. Nor does HWA's report, Safe Drinking Water and Toxic Enforcement Act of 1986: A
Blueprint for Effective Implementation (Fiscal Year 1989-1990), support defendants' position, as
they contend, for this *310  document also does not consider the question whether faucet water
is a source of drinking water.


After these implementing regulations were promulgated, the Plumbing Manufacturers Institute
(PMI), an industry group to which most of the defendants belong, made a request for administrative
guidelines exempting plumbing products from section 25249.5. In a private, unpublished letter,
dated December 1, 1988, Steven A. Book, science adviser to the Secretary of HWA, responded
“that the agency ... cannot adopt such a position.” Further, Book rejected PMI's central contention,
namely that privately installed plumbing pipes were part of a “public water system” and therefore
exempt from the Act pursuant to section 25249.11, subdivision (b).


The Book letter did go on to state that “[t]he Agency has never taken the position that the
leaching of chemicals from a private plumbing facility into water within the facility constitutes
a discharge into a 'source of drinking water.' The term 'source of drinking water' appears to refer
to the geographic sources of water, whether used as a present source of drinking water, or simply
designated by a regional water quality control board as suitable for domestic or municipal use.”
Defendants would have us consider these comments as HWA's definitive position on this issue,
entitled to judicial deference. Yet it is clear that the Book letter cannot be taken as an implied
agency endorsement of defendants' position. This is evident not only from Book's explicit refusal to
adopt the position requested by PMI, but also from the conclusion of the letter, which advised, after
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noting that some plumbing suppliers were developing products that did not present lead exposure
problems, that “avoiding the use of listed chemicals, or reducing their levels, is a good way to
avoid application of the Act.”


Moreover, as the Office of Environmental Health Hazard Assessment (OEHHA), the successor
lead agency for the implementation of the Act, 6  pointed out in an amicus curiae brief filed with
the trial court in this case, the Act's regulations prescribe two methods by which private parties
can obtain administrative interpretations of the Act: an “interpretive guideline” on a general matter
(Cal. Code Regs., tit. 22, § 12102, subd. (b)), or a “safe use determination” which interprets and
applies the Act to a specific set of facts (id., subd. (c)). Both of these types of administrative
rulings require publication before their formal adoption. (See id., §§ 12103, 12104.) OEHHA
correctly concluded that the science adviser's letter was neither an interpretive guideline nor a
safe use determination, and did not follow the public comment procedures provided for under the
administrative regulations. *311


(8b) Furthermore, as the Court of Appeal recently concluded, the views of an administrative
agency that are “the product of a nonadversarial, ex parte process, conducted at the request of an
organization that exclusively represents the interests” of a private industry group are entitled to less
deference than administrative decisions made after formal proceedings in which adversarial views
are aired. (Hudgins v. Neiman Marcus Group, Inc. (1995) 34 Cal.App.4th 1109, 1125-1126 [41
Cal.Rptr.2d 46].) In Hudgins, the Court of Appeal declined to defer to the Labor Commissioner's
private opinion letter to a retail industry group interpreting relevant statutes to conclude that the
policy of deducting unidentified returned merchandise costs from employees' sales commissions
was lawful. (Ibid.) ( 2h) Deference to the pronouncement of an administrative agency is even
less warranted in this case than in Hudgins, since the science adviser's private letter explicitly
declined to take a definitive position on the question posed by the PMI. For all of the foregoing, the
science adviser's comment does not qualify as an official pronouncement of a lead agency entitled
to deference from this court.


Defendants also cite certain administrative interpretations of “source of drinking water” by the
State Water Quality Control Board and by regional water quality control boards. But these agencies
did not take a position on the question whether plumbing supplies are regulated within the purview
of safe drinking water provisions of the Act. They were concerned only with the meaning of
“source of drinking water” as it applied to bodies of water within their jurisdictions. As already
discussed, the Act implicitly contemplates that there may be “present” sources of drinking water
beyond the purview of the state and regional boards. The administrative agencies' interpretation of
the phrase “source of drinking water” cannot, therefore, be taken as a tacit adoption of defendants'
position. 7  *312
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7 Defendants also point to state and federal statutes and regulations that already regulate
the lead content of plumbing fixtures. In 1985, former section 300.7 (now § 116880) was
amended to mandate the Department of Health Services to adopt “building standards that
will limit the use of lead materials in public and private water systems.” Pursuant to this
statutory mandate, the department promulgated a regulation, title 24 California Code of
Regulations, section 604.10, prohibiting “water pipe and fitting with a lead content which
exceeds eight (8) percent ... in piping systems used to convey potable water.” The 8 percent
limitation is also found in a provision of the federal Safe Drinking Water Act, codified at
42 United States Code section 300g-6. Defendants do not argue that any of these statutes or
regulations modify, preempt, or render unnecessary section 25249.5. The Attorney General
and his amici curiae argue, indeed, that significant toxic exposures may occur even within the
legally allowable lead levels. (See National Academy of Science, Measuring Lead Exposure
in Infants, Children and Other Sensitive Populations (1993) 129.)
The precise relationship between these existing laws and Proposition 65 is unclear, but
greater knowledge of this relationship is unnecessary to resolve the present litigation. We
note only that Proposition 65 purported to partially supersede existing environmental laws,
which the proponents of the initiative argued were not “tough enough.” (Ballot Pamp., supra,
at p. 54.)


Finally defendants argue that the Act is a “penal” statute because, in addition to provisions for
injunctive relief set forth in section 25249.7, subdivision (a), the Act also provides in section
25249.7, subdivision (b) a civil penalty of up to $2,500 per day for each violation of section
25249.5. Defendants further contend that because the Act is penal in nature, it should be strictly
construed in their favor, and that therefore we should adopt the construction of the term “source of
drinking water” favorable to their position. (9a) It is indeed the case that “[w]hen language which
is susceptible of two constructions is used in a penal law, the policy of this state is to construe
the statute as favorably to the defendant as its language and the circumstance of its application
reasonably permit.” (People v. Overstreet (1986) 42 Cal.3d 891, 896 [231 Cal.Rptr. 213, 726 P.2d
1288].) ( 2i) But we find defendants argument unconvincing for two reasons. First, we do not
believe, in light of the language and purpose of the Act discussed above, that it is “reasonably
susceptible” to the construction defendants propose. ( 9b) The rule of strict construction of penal
statutes “ ' ”is not an inexorable command to override common sense and evident statutory purpose.
“ ' ” (People v. Anderson (1987) 43 Cal.3d 1104, 1145-1146 [240 Cal.Rptr. 585, 742 P.2d 1306].)


(10a) Second the rule of strict construction of penal statutes has generally been applied in this
state to criminal statutes, rather than statutes which prescribe only civil monetary penalties. (See,
e.g., People v. Forbis (1996) 42 Cal.App.4th 599, 603-604 [49 Cal.Rptr.2d 836]; In re Rottanak K.
(1995) 37 Cal.App.4th 260, 269 [43 Cal.Rptr.2d 543]; People v. Barraza (1988) 197 Cal.App.3d
613, 617 [243 Cal.Rptr. 98]; People v. Martin (1985) 168 Cal.App.3d 1111, 1123-1124 [214
Cal.Rptr. 873]; In re Fain (1983) 145 Cal.App.3d 540, 549 [193 Cal.Rptr. 483]; Keeler v. Superior
Court (1970) 2 Cal.3d 619, 631 [87 Cal.Rptr. 481, 470 P.2d 617, 40 A.L.R.3d 420]; People v.
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Smith (1955) 44 Cal.2d 77, 79 [279 P.2d 33]; People v. Ralph (1944) 24 Cal.2d 575, 581 [150 P.2d
401]; see also 1 Witkin & Epstein, Cal. Criminal Law (2d ed. 1988) § 28, pp. 37-38, and cases
cited therein.) As was first stated in Ex parte Rosenheim (1890) 83 Cal. 388, 391 [23 P. 372], a
criminal case, and reiterated many times since, “[w]hile it is true, the rule of the common law that
penal statutes are to be strictly construed has been abrogated by [Penal Code section 4], ... it is
also true that the defendant is entitled to the benefit of every reasonable doubt, whether it arise
out of a question of fact, or as to the true interpretation of words or the construction of language
used in a statute ....”


(9c) This rule of strict construction for criminal statutes, also referred to as the rule of “lenity,” was
explained by the United States Supreme Court in *313  somewhat different terms: “Application
of the rule of lenity ensures that criminal statutes will provide fair warning concerning conduct
rendered illegal and strikes the appropriate balance between the legislature, the prosecutor, and
the court in defining criminal liability. [Citation.] ('[B]ecause of the seriousness of criminal
penalties, and because criminal punishment usually represents the moral condemnation of the
community, legislatures and not courts should define criminal activity').” (Liparota v. United States
(1985) 471 U.S. 419, 427 [85 L.Ed.2d 434, 441, 105 S.Ct. 2084].) Thus, as both Rosenheim and
Liparota recognize, criminal penalties, because they are particularly serious and opprobrious, merit
heightened due process protections for those in jeopardy of being subject to them, including the
strict construction of criminal statutes.


Hale v. Morgan (1978) 22 Cal.3d 388 [149 Cal.Rptr. 375, 584 P.2d 512] (Hale), cited by
defendants, does not support their position that all statutes with civil monetary penalties should
also be strictly construed. In that case, a landlord was found to be liable under Civil Code section
789.3 for terminating a tenant's utilities with the intent to terminate his tenancy. The fact of the
landlord's liability under the statute was not at issue. Rather we addressed questions pertaining
to the amount of civil penalty which could be assessed against him. We held that the statute in
question violated the due process clause of the federal and California Constitutions because it did
not permit the trial court any discretion in imposing the civil penalty—it did not allow the court, for
example, to take into account the good faith motivation of the offending landlord. (22 Cal.3d at pp.
404-405.) We also construed the penalty portion of the statute, subdivision (b) of Civil Code section
789.3, determining when a tenant can be said to be “deprived” of utility services for purposes
of quantifying the landlord's liability. We concluded, after consulting the dictionary definition of
“deprived,” that a tenant would not be considered to be deprived of utility services if “the tenant
actually succeeds in restoring service, or, by reasonable effort, could have done so.” (22 Cal.3d at
p. 406.) On our way to that conclusion, we stated in dictum that “[b]ecause the statute is penal, we
adopt the narrowest construction of its penalty clause to which it is reasonably susceptible in the
light of its legislative purpose.” (Id. at p. 405, italics added.)
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(10b) Hale did not purport to alter the general rule that civil statutes for the protection of the public
are, generally, broadly construed in favor of that protective purpose. (See, e.g., Ford Dealers Assn.
v. Department of Motor Vehicles (1982) 32 Cal.3d 347, 357 [185 Cal.Rptr. 453, 650 P.2d 328];
Kizer v. Waterman Convalescent Hospital, Inc. (1992) 10 Cal.App.4th Supp. 8, 15 [13 Cal.Rptr.2d
239]; Skyline Homes, Inc. v. Department of Industrial Relations (1985) 165 Cal.App.3d 239, 250
[211 Cal.Rptr. 792]; Montessori *314  Schoolhouse of Orange County, Inc. v. Department of
Social Services (1981) 120 Cal.App.3d 248 [175 Cal.Rptr. 14]; California State Restaurant Assn.
v. Whitlow (1976) 58 Cal.App.3d 340, 347 [129 Cal.Rptr. 824]; Buchwald v. Superior Court (1967)
254 Cal.App.2d 347, 354-358 [62 Cal.Rptr. 364].) The focus of Hale was rather on safeguarding
against the excessive penalization of those found liable under a civil statute. We construed a
portion of the statute that was concerned solely with the manner of calculating the amount of
penalty—the defendant did not claim that the portion of the statute pertaining to the fact of his
liability was ambiguous. We accordingly specified that we were narrowly construing the “penalty
clause.” (Hale, supra, 22 Cal.3d at p. 405.)


(2j) In the present case we are concerned with a statute, section 25249.5, that defines the
conduct proscribed by the Act, and the scope of the government's authority to enjoin and prohibit
that conduct, rather than the method of assessing the amount of penalty for transgressing the
proscription. We do not consider, for example, which acts by faucet manufacturers or distributors
constitute a discrete “violation” of the Act that would subject them to a separate monetary penalty
under section 25249.7, subdivision (b) (see Hale, supra, 22 Cal.3d at pp. 401-402; People ex
rel. Younger v. Superior Court (1976) 16 Cal.3d 30, 42-44 [127 Cal.Rptr. 122, 544 P.2d 1322];
People v. Superior Court (1973) 9 Cal.3d 283, 288-289 [107 Cal.Rptr. 192, 507 P.2d 1400, 55
A.L.R.3d 191]); nor do we consider whether their alleged good faith belief that they were not
violating the statute should affect the penalty for which they are liable. 8  Accordingly, Hale's
dictum is inapposite. Although there may be circumstances in which civil statutes should be strictly
construed, we find no reason to do so in this case.


8 Because we are not called on to address the question of penalty, we do not determine whether
defendants in the present case had a “good faith” belief that they were not violating section
25249.5, which would mitigate or nullify their civil culpability for past conduct. We do not
consider, for example, whether seemingly favorable administrative agency interpretations of
relevant statutory provisions were reasonably relied on, and would make the imposition of
statutory penalties a violation of defendants' due process rights.


In sum, we consider Proposition 65 to be a remedial statute intended to protect the public from,
among other things, toxic contamination of its drinking water. We construe the statute broadly to
accomplish that protective purpose. As discussed above, we conclude that the Attorney General's
construction of section 25249.5 to include faucet water as a source of drinking water is not only
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a reasonable reading of the language of the statute, *315  but is also harmonious with its basic
remedial objectives, i.e., protection of the public. 9


9 Defendants do not contend that they did not “knowingly release or discharge” a toxic
chemical into water within the meaning of section 25249.5. Thus, in reversing the judgment,
we express no opinion regarding construction of this portion of the statute. Accordingly,
contrary to the suggestion of the dissent, this opinion does not implicitly endorse the position
that those businesses which have not retrofitted lawfully purchased plumbing fixtures are
“knowing dischargers” within the meaning of the Act.


III. Disposition
For all the foregoing, the judgment of the Court of Appeal is reversed and the cause is remanded
with directions to cause issuance of a peremptory writ of mandate as prayed.


George, C. J., Kennard, J., Werdegar, J., and Brown, J., concurred.


BAXTER, J.,


Dissenting—The health dangers of lead in water faucets are significant, but I cannot join
the majority's tortured effort to endorse Proposition 65, the Safe Drinking Water and Toxic
Enforcement Act of 1986 (Proposition 65), as a weapon for attacking the problem. Though
Proposition 65 includes landmark protections against environmental pollution of drinkable surface
and groundwaters, it does not purport to address all means by which contaminants may appear in
water drawn from the tap. When fairly considered in context, neither the language of Proposition
65 (Health & Saf. Code, §§ 25249.5-25249.13) 1  nor its interpretive aids support the majority's
conclusion that the chemical transfer of lead from water faucets into tap water is a “discharge or
release” of toxin into a “source of drinking water” covered by the statute.


1 Further unlabeled statutory references are to the Health and Safety Code.


Both the trial court and the Court of Appeal determined, contrary to the majority in this court, that
water faucets are not a “source of drinking water” governed by Proposition 65. Because I agree
with their conclusions in this regard, I respectfully dissent.


When construing Proposition 65, we must keep several things in mind. First, it was adopted not
by the considered processes of the Legislature, but by the all-or-nothing power of the popular
vote. The people's right of initiative is precious, and measures enacted by this means are to be
interpreted liberally to honor the electorate's intent. (Amador Valley Joint Union High Sch. Dist. v.
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State Bd. of Equalization (1978) 22 Cal.3d 208, 245 [149 Cal.Rptr. 239, 583 P.2d 1281] (Amador
Valley).) On the other hand, the voters have no special knowledge of technical meanings the law
may attach *316  to particular words or phrases used in such a statute. Moreover, the initiative
process provides little opportunity to consider, debate, or modify the language arbitrarily chosen by
the drafters of a ballot measure. Extrinsic aids to construction are typically sparse and unreliable.
Hence, in ascertaining the purposes of an initiative statute, we should adhere closely to the ordinary,
commonsense meaning of its language, as viewed in context and confirmed by the available outside
evidence of the voters' intent. (Id. at pp. 245-246.) In my view, neither the ordinary, commonsense
meaning of the words of Proposition 65, nor available extrinsic aids to its interpretation, suggest
any application to lead in water faucets.


Second, we must uphold the standards of statutory clarity required by the Constitution. Due process
demands that any statute be precise enough to convey its meaning to a person of reasonable
intelligence. (E.g., Amador Valley, supra, 22 Cal.3d at p. 244.) But special concerns arise when
either civil or criminal penalties are at issue. Violations of Proposition 65 are not criminal in
nature, but the statute does impose civil penalties of up to $2,500 per day for each such violation
(§ 25249.7, subd. (b)), and the Attorney General's complaint seeks statutory penalties without
limitation.


Though the majority imply otherwise, fundamental fairness dictates that before a law subjects
persons to such significant sanctions, criminal or civil, it should give “ 'fair warning ... in language
that the common world will understand, of what the law intends to do if a certain line is passed.'
” (Mourning v. Family Publications Service, Inc. (1973) 411 U.S. 356, 375 [36 L.Ed.2d 318, 333,
93 S.Ct. 1652], quoting McBoyle v. United States (1931) 283 U.S. 25, 27 [75 L.Ed. 816, 818, 51
S.Ct. 340]; see Hale v. Morgan (1978) 22 Cal.3d 388, 398-406 [149 Cal.Rptr. 375, 584 P.2d 512].)
Proposition 65 supplies no such fair warning that it applies to lead in water faucets.


Third, we must interpret any statute in a manner that will avoid absurd applications the adopters
cannot have contemplated. (Amador Valley, supra, 22 Cal.3d at p. 245; see also Western Oil &
Gas Assn. v. Monterey Bay Unified Air Pollution Control Dist. (1989) 49 Cal.3d 408, 425 [261
Cal.Rptr. 384, 777 P.2d 157].) A conclusion that Proposition 65 applies to lead in water faucets
has such mischievous implications. I therefore part company with the majority's analysis.


I first examine the plain language of the statute. That language makes clear that while the purposes
of the measure were broadly stated (Ballot Pamp., Proposed Stats. with arguments to the voters,
Gen. Elec. (Nov. 4, 1986) p. 53 (Ballot Pamp.)), the reach of its codified provisions is not *317
universal. Section 25249.5 provides in pertinent part that “[n]o person in the course of doing
business shall knowingly discharge or release a [known carcinogen or reproductive toxin] into
water or onto or into land where such chemical passes or probably will pass into any source of
drinking water ....” Section 25249.11, subdivision (d), defines “[s]ource of drinking water ” as
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“either a present source of drinking water or water which is identified or designated in a water
quality control plan adopted by a regional [water quality control] board as being suitable for
domestic or municipal uses.”


As the majority suggest, the dictionary defines “source” to include a point of origin, of emanation,
or of procurement. (Webster's Third New Internat. Dict. (3d ed. 1961) p. 2177.) But the voters
indicated in several ways what meaning they intended. They identified two “source[s] of drinking
water” with which they were concerned—first, “present source[s],” and second, those waters
“identified or designated in a water quality control plan ... as being suitable for domestic or
municipal uses.” (§ 25249.11, subd. (d).) As the majority concede, the latter portion of the
definition necessarily includes only those surface and groundwaters, natural and artificial, which
the Porter-Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.; Porter-Cologne Act)
places under the planning jurisdiction of regional water quality control boards.


As defendants and their amici curiae suggest, the two prongs of the definition must logically
be read in pari materia, the pertinent distinction being temporal. Since the first prong of the
definition expressly addresses “present source[s]” of drinking water, the second, by process of
elimination, implicitly addresses potential or future “source[s].” And since the “future source”
definition is limited to surface and groundwaters within the jurisdiction of regional water quality
control boards, the “present source” definition must be similarly confined. This interpretation
satisfies the principle of noscitur a sociis, which requires us to adopt a restrictive meaning of a
particular item in a series if to do otherwise would make it markedly dissimilar to other items
on the same list. (Moore v. California State Bd. of Accountancy (1992) 2 Cal.4th 999, 1012 [9
Cal.Rptr.2d 358, 831 P.2d 798].)


The majority, like the Attorney General, insist that this analysis renders the “present source”
language surplusage, because under the Porter-Cologne Act, regional water quality control boards
and their plans are concerned with both present and potential surface and groundwater sources of
drinking water. Thus, they reason, the second prong of section 25249.11, subdivision (d), must
refer to all surface and groundwater “source[s]” of drinking water, whether present or potential.
The separate reference to “present source[s],” *318  they suggest, is therefore a further expansion
of coverage, and must mean “source[s]” other than surface and groundwaters.


But this construction is implausible for reasons which support the noscitur a sociis principle.
First, it would mean that the term “present source[s],” contrary to ordinary understanding, would
not encompass all current “source[s]” of drinking water, but only those other than surface and
groundwaters. Second, it would signify that while present “source[s]” of drinking water are
broadly defined to include all stages and devices through which drinking water now passes, future
“source[s]” would be restricted to surface or groundwaters covered by the Porter-Cologne Act.
There appears no reason to suppose that the voters wished to distinguish “present” and “future”
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sources in this manner. Indeed, the electorate could not have intended such a strained and dissonant
meaning.


Instead, the definitional purpose of section 25249.11, subdivision (d), most readily distills to the
following: The electorate was concerned about both “present” and potential repositories of the
public drinking water supply, and wished Proposition 65 to protect both equally. While the “present
source [s]” of drinking water were already known, so that no extrinsic description was required,
some descriptive standard was necessary to determine what potential repositories of similar kind,
not yet in use, should also come within the provisions of Proposition 65. The voters chose to
provide that the future or potential repositories protected by Proposition 65 would be those surface
and groundwaters designated in regional water quality control plans as “suitable” for domestic
or municipal use. Under this reading, if future sources are limited to surface and groundwater
respositories, “present source[s]” are equally so limited.


The voters also made clear in another way that pollutable surface and groundwater sources,
not delivery systems, were the target of Proposition 65. In section 25249.5, they prohibited the
“[knowing] discharge or release” of designated toxins “into water or onto or into land where
such chemical passes or probably will pass into any source of drinking water.” (Italics added.)
By placing the parallel phrases “into water” and “onto or into land” in close juxtaposition, and
by qualifying both with the phrase “where such chemical passes or probably will pass into any
source of drinking water,” the statute signals that it uses the terms “water” and “land” in the same
environmental and geographical sense. In each case, it seeks simply to prevent commerce from
polluting the surface and groundwaters which feed or form the present or potential drinking water
supply, either directly by release “into” those waters themselves, or indirectly by release “into or
onto land” from which such contamination might spread to the same waters. *319


The limited intent of the “discharge or release” provision of Proposition 65 is further apparent when
this provision is compared with the statute's companion requirement of “exposure warnings.” As
to the latter, the statute provides in pertinent part that “[n]o person in the course of doing business
shall knowingly and intentionally expose any individual to [a carcinogen or reproductive toxin
identified by the state] without first giving clear and reasonable warning to such individual ....” (§
25249.6.)


This language leaves little doubt that the prohibition against unwarned “exposure” encompasses
all possible ways in which a business might knowingly cause such exposure, and demonstrates
that the drafters knew how to achieve that broad coverage. Under these circumstances, use of
more restrictive language in the prohibition against polluting “source[s] of drinking water” must
be deemed significant. Had the drafters intended to ban all business conduct which resulted in the
knowing contamination of tap water, they presumably would have employed words to that effect.
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If the language of Proposition 65 itself were ambiguous, which it is not, the available ballot
materials, on which the voters presumably relied for their understanding of the measure, also
contravene the expansive construction adopted by the majority. In general, these materials
confirm that the voters understood they were prohibiting businesses from knowingly discharging
significant levels of identified toxins where those substances might contaminate the surface and
groundwaters which form the state's actual or potential “source[s]” of public drinking water.


Thus, in his analysis of the proposal, the Legislative Analyst summarized the existing laws
governing waste disposal, contamination of drinking water, exposure to harmful substances in
the workplace, and use of pesticides. He noted that these laws required the enforcing agencies
to make judgments about the levels of allowable exposure. Proposition 65, he indicated, would
tighten the standards for knowing release by businesses of carcinogens and reproductive toxins
into any “source of drinking water.” “[T]he practical effect of the requirement,” he declared,
“would be to impose new conditions for the issuance of permits for discharges into sources of
drinking water.” (Ballot Pamp., supra, at p. 52, italics added.) Nothing in the Legislative Analyst's
explanation refers to the water delivery system in general, or to water faucets in particular. Indeed,
his emphasis on new “permit” standards as “the practical effect” of Proposition 65 focused the
voters' attention on *320  conduct which is regulated by “permit,” i.e., the “dumping” of toxins
into the geographical origins and respositories of drinking water. 2


2 In his brief Official Title and Summary of Proposition 65, the Attorney General described
the statute more broadly as imposing restrictions on toxic discharge “into drinking
water.” (Ballot Pamp., supra, p. 52.) But the value of this description is limited by its facial
inaccuracy, in that it ignores the measure's reference to “source[s] of drinking water.” The
words of the statute, read in their own context, must prevail over an inaccurate secondary
description.


Similarly, the ballot arguments for Proposition 65 are rife with inferences and assumptions that
Proposition 65 was concerned with the pollution of geographical “source[s]” of water consumed
by the public. For example, the argument in favor of the initiative stated in no uncertain terms:
“Effectively, [Proposition 65] tells businesses: Don't put these chemicals into our drinking water
supplies.” (Ballot Pamp., supra, p. 54, italics added.) The argument also stressed that Proposition
65 was intended to toughen the enforcement of existing “toxic laws,” and would sharply increase
penalties for “toxic crimes like midnight dumping.” (Ibid.) “These new laws,” the argument
insisted, “will not take anyone by surprise. They apply only to businesses that know they are putting
one of the [identified] chemicals out into the environment ....” (Ibid., second italics in original.)


In their rebuttal to the opponents of Proposition 65, the proponents returned to themes suggesting
the measure's focus on buttressing existing laws against environmental pollution, particularly
the discharge of toxic industrial and agricultural byproducts. Thus, they declared: “Who's really
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against Proposition 65? [¶] The big oil and chemical companies are leading the opposition—
because they know they would be forced to stop dumping extremely dangerous chemicals into
your drinking water .... The existing laws don't stop them. Proposition 65 will.” (Ballot Pamp.,
supra, p. 55.) The rebuttal further explained that “Proposition 65 means tougher law enforcement”
against “polluters.” (Ibid.) It stated that “Proposition 65 applies to the big businesses that produce
more than 90 % of all hazardous waste in California (according to official state estimates).” (Ibid.,
italics added.)


In the context of these explanations, the proponents sometimes made shorthand references to the
pollution of “drinking water.” Responding to the opponents' claims that Proposition 65 “is filled
with exceptions” and “hurts farmers” (Ballot Pamp., supra, at p. 54), the proponents also noted
that the measure “applies equally” to all California “businesses” with more than 10 employees. (Id.
at p. 55.) But these references do not detract from the focus on geographical pollution otherwise
apparent. Nothing in the ballot arguments, pro or con, remotely implied that plumbing fixtures
installed in homes and businesses are covered “source[s]” of drinking water, or that lead *321
transferred from a faucet to water stored therein constitutes a prohibited “discharge or release” of
toxin into such a “source.” 3


3 The opponents' attack urged that existing laws were working, that Proposition 65, by contrast,
was unworkable and discriminatory, particularly against agriculture, and that the measure
would encourage private “bounty hunters” and their lawyers. (Ballot Pamp., supra, pp. 54,
55.)


Any ambiguity in the statutory term “source[s] of drinking water” is also resolved against the
majority by “the contemporaneous construction ... of the administrative agencies charged with
implementing the new enactment.” (Amador Valley, supra, 22 Cal.3d at p. 245.) Soon after the
adoption of Proposition 65, and pursuant to its express requirements, the Governor designated the
Health and Welfare Agency (HWA) as the “lead agency ... to implement the provisions of this
chapter,” with authority to “adopt and modify regulations, standards, and permits as necessary”
to implement and enforce the new law. (§ 25249.12.) In the course of HWA's 1987 proceedings
to adopt implementing regulations, the agency was asked to include a more precise definition of
the statutory term “source of drinking water.” HWA declined, but its official reason for doing so,
formally stated as part of the rulemaking process, is highly significant.


The agency declared: “This definition is not necessary because this term is already adequately
defined in [Proposition 65] at Health and Safety Code section 25249.11, subdivision (d), and any
further definition could cause unnecessary confusion. The designations in regional water quality
control plans mentioned in [Proposition 65] provide sufficient guidance on which specific bodies of
water are protected under the [initiative statute].” (HWA, amendment to final statement of reasons
(1988) adopting Cal. Code Regs., tit. 22, § 12102 et seq., italics added.)
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The majority find HWA's statement of no significance for two reasons. First, they suggest, the
statement shows HWA simply “took no position” on the statute's meaning, and particularly on the
question of water faucets, which was not specifically presented for its consideration at that time.
Second, they assert, HWA's reference to regional water quality control plans is not dispositive,
because water faucets are beyond the jurisdiction of such plans.


However, in the course of rulemaking, and as the official reason for omitting a regulation, HWA
formally declared its assumption, too clear from the statute to require elucidation, that Proposition
65 applies only to geographical sources of drinking water. Nor did HWA's reference to regional
water plans imply an incomplete expression of its views. Under section *322  25249.12, the
jurisdiction of HWA, as “lead agency” for implementation of Proposition 65, extended to all of
its “provisions,” whether within or without the purview of regional water plans under the Porter-
Cologne Act.


Hence, HWA's statement that regional water quality control plans provide “sufficient guidance”
about covered “source[s] of drinking water” cannot be read as limited to matters within the
permissible scope of such plans. Rather, the statement reflects HWA's official position that the
“source[s] of drinking water” protected by Proposition 65 are those designated in the regional
water quality control plans. This construction is consistent with a fair reading of the statutory
language, and thus deserves our deference. 4


4 I am not persuaded to a contrary view by the subsequent “private, unpublished letter” from
HWA science adviser Book to the Plumbing Manufacturers Institute (PMI). As the majority
indicate, PMI had requested administrative guidelines declaring that plumbing fixtures
were exempt from Proposition 65. Book's response stated that HWA “cannot adopt such
a position.” For reasons amply explained by the majority, Book's letter does not evidence
an official view of the agency and does not meet the criteria for judicial deference to a
contemporaneous administrative construction. In any event, Book's letter does not imply
HWA's view that plumbing fixtures were covered. On the contrary, Book commented that
“[t]he Agency has never taken the position that the leaching of chemicals from a private
plumbing facility into water within the facility constitutes a discharge into a 'source of
drinking water.' The term 'source of drinking water' appears to refer to the geographic sources
of water, whether used as a present source of drinking water, or simply designated by a
regional water quality control board as suitable for domestic or municipal use.”


The majority's extension of Proposition 65 to cover emanations of lead from faucets into tap water
has broad, disturbing, and uncharted implications which the voters cannot have considered, and
which cause particular concern in light of the potentially onerous statutory penalties. At the outset,
it is not clear what constitutes a complete and separate “violation” of the statute in this regard,
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and thus exposes the violator to a separate penalty. Proposition 65 provides that a violation occurs
whenever one knowingly “discharge[s] or release[s]” a covered toxin into a “source of drinking
water.” Thus, under the majority's view of the statutory terms, a faucet manufacturer or seller who
knows that his product contains lead may well commit a completed violation every time one of
his installed products is turned on. Thus, the manufacturer or seller may be exposed to tens of
thousands of penalties each day.


Equally disturbing is the prospect that any covered “person in the course of doing business” would
also be exposed to limitless penalties for using faucets in the business with knowledge that they
leached lead. Under such circumstances, such a person would presumably commit a violation each
time a lead-leaching faucet is turned on in the conduct of the enterprise.


Moreover, even if Proposition 65 has only “prospective” operation, manufacturers, sellers, and
business users may incur penalties from the operation *323  of faucets that were legally sold
and installed before the statute took effect. A violation of Proposition 65 occurs not by the sale
or installation of any fixture, but by a later knowing “discharge or release” of toxins. Hence, a
faucet sold and installed before the effective date of Proposition 65 may produce a violation, and
thus a penalty, each time it leaches lead into water after the effective date of Proposition 65, if
the manufacturer, seller, or business user realizes that the faucet has this dangerous characteristic.
Under such catastrophic circumstances, business operators, once apprised that their faucets leach
lead, could only forestall the endless potential accumulation of penalties by retrofitting their
premises entirely and immediately with lead-free faucets. 5


5 One might argue that public officials authorized to bring enforcement actions under
Proposition 65 would be unlikely to attack manufacturers, sellers, or business users of faucets
in this fashion, but the opportunity will be obvious to private citizens, who may sue for both
injunctive relief and penalties if the authorized public officials decline to do so. (§ 25249.7,
subd. (d).) Even if penalties recovered by private citizens go to the public coffers, a point
not made clear by Proposition 65, their lawyers may still be eligible for hefty fees arising
from success in a “public interest” lawsuit. (Code Civ. Proc., § 1021.5.) So the incentive may
well exist to ensure that a manufacturer, seller, or business user knows his faucets leach lead,
demand enforcement by public officials as the statute requires, then commence a private suit
if such enforcement is declined.
Nor is it unrealistic to assume that a court might penalize manufacturers, sellers, or business
users for the continuing operation of lead-leaching faucets that were legal when sold
and installed. Even if the settlement agreements in this case effectively immunize these
defendants from suit by the State of California for faucets they sold before the agreements
took effect, the agreements have no greater legal effect.
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Indeed, the bleeding may not even stop there. Under the majority's theory, there is no principled
basis for distinguishing water faucets from any other plumbing fixture which leaches lead while
holding water that will ultimately flow from a bathroom or kitchen tap. By analogy to the majority's
reasoning, any such fixture would “release or discharge” a prohibited toxin into a “source” of
drinking water. Thus, insofar as a business operator must replace faucets that contain lead, a similar
obligation would appear to arise for any other pipes and fixtures on the premises that contain lead.


The voters cannot have intended such results when they enacted Proposition 65. The statute's focus
on “discharge or release” of toxins into a “source of drinking water” was designed to prevent
businesses from intentionally contaminating the state's surface and underground repositories of
drinking water; it is not formulated or adapted to combat the dangers of lead emanating from
fixtures installed in a home or business. The majority err by their misguided attempt to fit
the “square peg” of Proposition 65's “discharge or release” provisions into the “round hole”
represented by the problem of lead-leaching fixtures. *324


By contrast, other state law is better designed and adapted to combat lead contamination of tap
water by private plumbing fixtures. As required by Health and Safety Code section 116880, the
Department of Health Services has amended the California Plumbing Code to establish a maximum
lead content for pipes and pipe fittings used to convey potable water. (Cal. Code Regs., tit. 24,
§ 1004, subd. (g).) Moreover, as noted, Proposition 65 itself requires a covered business to warn
persons before it knowingly “expos[es]” them to significant levels of identified carcinogens or
reproductive toxins, including lead.


For all these reasons, I conclude that by merely manufacturing and selling faucets containing lead,
defendants did not “discharge or release” lead into a “source of drinking water” within the meaning
of Proposition 65, as charged in the first and second causes of action of the Attorney General's
complaint. Accordingly, the trial court correctly sustained defendants' demurrer to this portion of
the complaint, and the Court of Appeal properly upheld that determination. The judgment of the
Court of Appeal should therefore be affirmed.


Chin, J., concurred. *325


Footnotes


FN6 In 1991, when the California Environmental Protection Agency was created, the
Governor transferred “lead agency” responsibilities to OEHHA, which had been transferred
to this newly created agency. (Governor's Exec. Order No. W-15-91 (July 17, 1991).)
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144 Cal.App.4th 785
Court of Appeal, Fifth District, California.


Francis D. ROBERTSON et al., Plaintiffs and Respondents,
v.


FLEETWOOD TRAVEL TRAILERS OF CALIFORNIA, INC., Defendants and Appellants.


No. F048123
|


Nov. 7, 2006.
|


Rehearing Denied Dec. 4, 2006.
|


Review Denied Feb. 7, 2007.


Synopsis
Background: Purchasers of travel trailer brought action against manufacturer under Song–
Beverly Consumer Warranty Act for manufacturer's failure to repurchase trailer after repeated
attempts to repair water leak. The Superior Court, Tulare County, No. 04-208593, Valeriano
Saucedo, J., entered judgment on jury verdict awarding purchasers damages of $22,000, plus civil
penalty of $16,000, and also awarded attorney fees of $231,187 and costs of $22,028. Manufacturer
appealed.


Holdings: The Court of Appeal, Kane, J., held that:


[1] substantial evidence supported finding that manufacturer did not repair water leak after
reasonable number of attempts;


[2] repairing source of leak did not repair nonconformity in light of water damage;


[3] purchasers were not required to give manufacturer opportunity to repair water damage;


[4] purchasers' failure to allow travel trailer to be sent to repair facility did not preclude purchasers
from pursuing repurchase remedy;


[5] presentation requirement for Song–Beverly Consumer Warranty Act was satisfied when
manufacturer voluntarily went to purchasers' residence;
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[6] purchasers were entitled to recover finances charges they paid; and


[7] Song–Beverly Consumer Warranty Act's attorney fee provision allowed for multiplier of
lodestar.


Affirmed in part, reversed in part, and remanded.


West Headnotes (30)


[1] Appeal and Error On review of verdict, findings, and sufficiency of evidence
When findings of fact are challenged in a civil appeal, the power of the appellate court
begins and ends with a determination as to whether there is any substantial evidence,
contradicted or uncontradicted, to support the findings below.


8 Cases that cite this headnote


[2] Appeal and Error Verdict, Findings, and Sufficiency of Evidence
When findings of fact are challenged in a civil appeal, the appellate court must view the
evidence in the light most favorable to the prevailing party, giving it the benefit of every
reasonable inference and resolving all conflicts in its favor.


4 Cases that cite this headnote


[3] Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is a remedial statute designed to protect
consumers who have purchased products covered by an express warranty. West's
Ann.Cal.Civ.Code § 1790 et seq.


19 Cases that cite this headnote


[4] Antitrust and Trade Regulation Warranties and Service Contracts
Antitrust and Trade Regulation Presumptions, inferences, and burden of proof
A plaintiff pursuing an action under the Song–Beverly Consumer Warranty Act has the
burden to prove: (1) the product had a defect or nonconformity covered by the express
warranty, (2) the product was presented to an authorized representative of the manufacturer
for repair, and (3) the manufacturer or its representative did not repair the defect or
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nonconformity after a reasonable number of repair attempts. West's Ann.Cal.Civ.Code §
1790 et seq.


59 Cases that cite this headnote


[5] Antitrust and Trade Regulation Questions of law or fact
Under the Song–Beverly Consumer Warranty Act, the reasonableness of the number of
repair attempts to trigger the replace or reimburse remedy is a question of fact to be
determined in light of the circumstances, but at a minimum there must be more than one
opportunity to fix the nonconformity. West's Ann.Cal.Civ.Code § 1793.2(d).


35 Cases that cite this headnote


[6] Antitrust and Trade Regulation Warranties and Service Contracts
Under Song–Beverly Consumer Warranty Act provision allowing replacement or
reimbursement if goods do not conform to applicable express warranties after a reasonable
number of attempts, each occasion that an opportunity for repairs is provided counts
as an “attempt,” even if no repairs are actually undertaken. West's Ann.Cal.Civ.Code §
1793.2(d).


6 Cases that cite this headnote


[7] Antitrust and Trade Regulation Warranties and Service Contracts
For purposes of calculating the number or repair attempts, under Song–Beverly Consumer
Warranty Act provision allowing replacement or reimbursement if goods do not conform
to applicable express warranties after a reasonable number of attempts, no distinction is
made between manufacturer and its authorized repair facility; they are treated as single
entity and their repair efforts are aggregated. West's Ann.Cal.Civ.Code § 1793.2(d).


42 Cases that cite this headnote


[8] Antitrust and Trade Regulation Weight and sufficiency
Substantial evidence supported finding that manufacturer of travel trailer and its dealer did
not repair water leak in trailer after reasonable number of attempts so as to allow purchasers
to invoke replacement or reimbursement provision of Song–Beverly Consumer Warranty
Act; purchaser testified that during repeated ineffectual attempts to fix shower and drain
area, repair persons failed to investigate indications of potentially large problem despite
purchaser's complaints. West's Ann.Cal.Civ.Code § 1793.2(d).
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[9] Antitrust and Trade Regulation Mobile homes
Travel trailer manufacturer's replacing of “P-trap” that caused water leak in trailer after
repeated ineffectual attempts to fix leak did not repair nonconformity under Song–Beverly
Consumer Warranty Act provision allowing replacement or reimbursement if goods do
not conform to applicable express warranties after a reasonable number of attempts, since
resulting water damage to trailer remained. West's Ann.Cal.Civ.Code § 1793.2(d)(1).


3 Cases that cite this headnote


[10] Antitrust and Trade Regulation Purpose and construction in general
Antitrust and Trade Regulation Warranties and Service Contracts
The Song–Beverly Consumer Warranty Act is manifestly a remedial measure, intended for
the protection of the consumer, which should be given a construction calculated to bring
its benefits into action. West's Ann.Cal.Civ.Code § 1790 et seq.


14 Cases that cite this headnote


[11] Antitrust and Trade Regulation Questions of law or fact
Under Song–Beverly Consumer Warranty Act provision allowing replacement or
reimbursement if goods do not conform to applicable express warranties after a reasonable
number of attempts, issues of the existence and nature of an alleged nonconformity are
questions of fact for the jury. West's Ann.Cal.Civ.Code § 1793.2(d).


9 Cases that cite this headnote


[12] Antitrust and Trade Regulation Mobile homes
After travel trailer manufacturer repaired leak in trailer only after unreasonable number of
attempts, purchasers were not required to give manufacturer opportunity to repair resulting
water damage before invoking Song–Beverly Consumer Warranty Act provision allowing
replacement or reimbursement if goods do not conform to applicable express warranties
after a reasonable number of attempts. West's Ann.Cal.Civ.Code § 1793.2(d).


2 Cases that cite this headnote


[13] Antitrust and Trade Regulation Weight and sufficiency
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Substantial evidence supported finding that manufacturer of travel trailer refused to
reimburse purchasers, for Song–Beverly Consumer Warranty Act provision allowing
replacement or reimbursement if goods do not conform to applicable express warranties
after a reasonable number of attempts, after leak in trailer was repaired only after
unreasonable number of attempts; evidence showed parties originally made appointment
for repair of water damage, but purchasers decided against further repairs and made oral
and written demands that manufacturer repurchase trailer. West's Ann.Cal.Civ.Code §
1793.2(d).


2 Cases that cite this headnote


[14] Antitrust and Trade Regulation Mobile homes
Purchasers' failure to allow travel trailer to be sent to repair facility for assessment of
water damage after manufacturer repaired water leak after unreasonable number of repair
attempts did not preclude purchasers from pursuing repurchase remedy under Song–
Beverly Consumer Warranty Act. West's Ann.Cal.Civ.Code § 1793.2(d).


2 Cases that cite this headnote


[15] Antitrust and Trade Regulation Warranties and Service Contracts
“Delivery” element of Song–Beverly Consumer Warranty Act's requirement that
nonconforming product be presented to manufacturer to invoke Act's remedies was
satisfied when agent of manufacturer of travel trailer voluntarily elected, with purchasers'
consent, to undertake repair efforts of water leak in trailer at purchasers' residence; this
provided manufacturer reasonable opportunity to make repairs. West's Ann.Cal.Civ.Code
§ 1793.2(c).


3 Cases that cite this headnote


[16] Antitrust and Trade Regulation Warranties and Service Contracts
Under “presentation” requirement to invoke remedies of Song–Beverly Consumer
Warranty Act, it is the consumer's duty to deliver the product to authorized facility;
person seeking repair of a product under an express warranty cannot expect or require
the manufacturer or its authorized repair facility to make a “house call.” West's
Ann.Cal.Civ.Code § 1793.2(c).


17 Cases that cite this headnote



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&headnoteId=201060174501320230713144213&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk207/View.html?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&headnoteId=201060174501420230713144213&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk204/View.html?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&headnoteId=201060174501520230713144213&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk204/View.html?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ifce9505d6f4f11db8af7b21dc878c125&headnoteId=201060174501620230713144213&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Robertson v. Fleetwood Travel Trailers of California, Inc., 144 Cal.App.4th 785 (2006)
50 Cal.Rptr.3d 731, 06 Cal. Daily Op. Serv. 10,352, 2006 Daily Journal D.A.R. 14,784


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6


[17] Estoppel Nature and elements of waiver
A “waiver” is an intentional relinquishment or abandonment of a known right.


[18] Estoppel Rights subject to waiver
The doctrine of waiver is generally applicable to all the rights and privileges to which a
person is legally entitled, including those conferred by statute unless otherwise prohibited
by specific statutory provisions. West's Ann.Cal.Civ.Code § 3513.


[19] Appeal and Error Contracts in general
Any error was not prejudicial in trial court's use of word “presented” instead of “delivered,”
when instructing the jury on requirement that purchasers of travel trailer were required to
deliver trailer to manufacturer for repairs to invoke remedies of Song–Beverly Consumer
Warranty Act; words were roughly equivalent, and jury would not have been misled. West's
Ann.Cal.Civ.Code § 1793.2(c); CACI 3200.


[20] Appeal and Error Instructions
If there is error in instructing the jury, the judgment shall be reversed only when
the reviewing court, after an examination of the entire cause, including the evidence,
concludes that the error has resulted in a miscarriage of justice. West's Ann.Cal. Const.
Art. 6, § 13.


[21] Appeal and Error Instructions
When determining whether instructional error was prejudicial, the reviewing court must
determine whether it is reasonably probable that a result more favorable to the appealing
party would have been reached in the absence of error. West's Ann.Cal. Const. Art. 6, § 13.


9 Cases that cite this headnote


[22] Antitrust and Trade Regulation Measure and amount
Finances charges purchasers of travel trailer paid were recoverable under Song–Beverly
Consumer Warranty Act provision allowing recovery of “purchase price paid” in their
successful action against manufacturer of trailer for failure to repurchase trailer after
repeated attempts to repair water leak. West's Ann.Cal.Civ.Code § 1793.2(d)(1).
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1 Case that cites this headnote


[23] Appeal and Error Particular Types of Excluded Evidence
Trial court's error was not prejudicial in excluding manufacturer's evidence that it could
repair water damage to travel trailer, in purchasers' Song–Beverly Consumer Warranty
Act for manufacturer's failure to repurchase trailer after repeated attempts to repair water
leak; manufacturer presented some evidence on this issue, and its counsel argued that
manufacturer acted in good faith belief that it could fix trailer. West's Ann.Cal.Civ.Code
§ 1794(c).


[24] Appeal and Error Relation Between Excluded Evidence and Final Outcome or
Result
Whether the trial court's error in excluding evidence constitutes grounds for reversal
depends on whether the error constituted a miscarriage of justice, which should be declared
only when the court concludes there is a reasonably probability that a result more favorable
to the appealing party would have been reached in the absence of the error.


9 Cases that cite this headnote


[25] Antitrust and Trade Regulation Costs
Antitrust and Trade Regulation Attorney fees
By permitting prevailing buyers to recover their attorney fees in addition to costs and
expenses in actions under the Song–Beverly Consumer Warranty Act, the Legislature
has provided injured consumers strong encouragement to seek legal redress in a
situation in which a lawsuit might not otherwise have been economically feasible. West's
Ann.Cal.Civ.Code § 1794(d).


15 Cases that cite this headnote


[26] Antitrust and Trade Regulation Attorney fees
Purchasers of travel trailer who prevailed in their Song–Beverly Consumer Warranty Act
action against manufacturer “incurred” attorney fees for purpose of Act's attorney fees
provision, even though purchasers had contingency fee agreement with their attorney.
West's Ann.Cal.Civ.Code § 1794(d).


31 Cases that cite this headnote
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[27] Antitrust and Trade Regulation Attorney fees
Attorney fees provision in Song–Beverly Consumer Warranty Act allowing award of fees
based on “actual time expended” and “determined by the court to have been reasonably
incurred” allows for multiplier of lodestar when calculating fees for prevailing party.
West's Ann.Cal.Civ.Code § 1794(d).


87 Cases that cite this headnote


[28] Appeal and Error Attorney fees
Remand for recalculation of attorney fees was required in travel trailer purchasers'
successful action against manufacturer under Song–Beverly Consumer Warranty Act,
where trial court apparently considered some of the same factors in reaching the lodestar
amount as it did in applying a multiplier. West's Ann.Cal.Civ.Code § 1794(d).


10 Cases that cite this headnote


[29] Costs, Fees, and Sanctions Discretion of court
The amount of an attorney fee to be awarded is a matter within the sound discretion of
the trial court.


5 Cases that cite this headnote


[30] Appeal and Error Items and amount;  hours and rates
The trial court is the best judge of the value of professional services rendered in its court,
and while its judgment is subject to review, its determination will not be disturbed, unless
the reviewing court is convinced that it is clearly wrong.


Attorneys and Law Firms


**735  Borton Petrini & Conron, Dale Dorfmeier and Robert A. Parkinson, Fresno, for Defendant
and Appellant.


**736  Rosner, Law & Mansfield and Douglas D. Law, San Diego, for Plaintiffs and Respondents.
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*792  OPINION


KANE, J.


Plaintiffs Lorna and Francis Robertson sued defendant Fleetwood Travel Trailers of California,
Inc. (Fleetwood) under the Song–Beverly Consumer Warranty Act (the Song–Beverly Act)
(Civ.Code, § 1790 et seq.), 1  based on a persistent water leak in their new Fleetwood travel trailer
that was not repaired within a reasonable number of attempts. After extensive water accumulation
was discovered in the underbelly of the trailer, the Robertsons concluded enough was enough
and demanded that Fleetwood repurchase the trailer. Fleetwood did not do so, insisting it should
be given an opportunity to repair the water damage. A jury found that Fleetwood violated the
refund-or-replace provisions of the Song–Beverly Act and awarded the Robertsons damages of
$22,000, plus a civil penalty of $16,000 for Fleetwood's “willful” failure to comply with its
statutory obligations. The trial court awarded attorney's fees in the sum of $231,187.45. Defendant
Fleetwood appeals, primarily contending it had no obligation to repurchase or replace the trailer
under the Song–Beverly Act because it was never given a reasonable opportunity to repair the
water damage, which it views as a separate matter from the water leak. We will reverse and remand
with instructions to redetermine attorney's fees. In all other respects the judgment will be affirmed.


1 All further statutory references are to the Civil Code unless otherwise specified.


FACTS AND PROCEDURAL SUMMARY


On July 8, 2002, plaintiffs Lorna and Francis Robertson purchased a new 39–foot Wilderness
travel trailer manufactured by Fleetwood. It was fully *793  warranted by Fleetwood under a
comprehensive two-year warranty. The owner's manual summarized the “full two year warranty”
as follows: “Your new trailer, including the structure, plumbing, heating, electrical systems, and
all appliances and equipment installed by the manufacturer, is warranted under normal use to be
free from manufacturing defects in material or workmanship.”


The Robertsons bought their travel trailer from Visalia RV Sales & Service (Visalia RV), an
authorized dealership and repair facility for Fleetwood trailers and recreational vehicles. At the
time of purchase, the Robertsons explained to Visalia RV that Mr. Robertson intended to live in
the trailer at the Wooden Shoe Trailer Park, only a few blocks away from the dealership, but they
did not have a tow vehicle. As a courtesy, Visalia RV delivered the trailer to the Robertsons at
the Wooden Shoe Trailer Park. Later, when the Robertsons began to complain of the water leak
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problem, Visalia RV willingly sent a repairman out to the trailer park to conduct the repairs from
there.


The trailer was used for Mr. Robertson to live in during his employment in the Visalia area. Lorna
visited her husband at the trailer about once a month, and it was during her periodic visits that she
made her calls or complaints about the water leak, as described hereafter.


Not long after their purchase the Robertsons began noticing a water leak or water build-up on
the floor around the shower area of the trailer. Although the amount of water would vary, and
sometimes two or three days would go by without seeing the puddles, the location and **737
manner that the water formed would always be the same. In August of 2002, Lorna Robertson first
telephoned Visalia RV to report the shower leak. Rather than requiring the Robertsons to bring
their trailer back to the dealership for repairs, Allen Wood, the owner of Visalia RV, authorized its
repairman Chuck Smith to perform the repairs at the Wood Shoe Trailer Park. Mr. Smith arrived on
August 8, 2002, and attempted repair of the leak by adjusting the shower door and applying sealant
on the base of the shower. His testimony was that he saw the shower door was not aligned right—
it left a gap—and he believed that in correcting the alignment the leak had been fixed. 2  However,
according to Lorna Robertson, who said she watched the entire repair, Mr. Smith never ran the
water either prior to or after the attempted repair, and he never removed the paneling or “fascia”
at the bottom of the shower to view the P-trap 3  and drainage underneath in order to inspect for
leaks. After the repair, the shower continued to leak in the same manner as before.


2 On cross-examination, the jury also heard for purposes of impeachment Mr. Smith's prior
testimony in which he said he could not recall seeing a leak from the shower door.


3 A “P-trap” is defined as “a P-shaped trap used especially for sinks and lavatories.” (Webster's
3d New Internat. Dict. (1986), p. 1835). Here, it was located just below the shower drain.


*794  Lorna Robertson called back to complain about the same leak in September of 2002, but
at that time Visalia RV could not send someone out on short notice and she needed to get back
to Utah (their permanent residence), so the dealer indicated someone would come out and use the
“pass key” to get into the trailer to perform repairs. She telephoned again in October of 2002 to
report the same leak, but at that time the dealer was apparently unable to send a repairman. In
January of 2003, she first noticed mold on the bedroom wall that abuts the trailer bathroom. She
had no idea of its possible cause and did not give it much thought at the time. She simply cleaned
the mold off with bleach and water.


In January of 2003, Lorna Robertson called Visalia RV to complain further about the continuing
water leak near the shower and also to report something else—water was dripping from two spots
in the front underneath area of the trailer. Visalia RV sent Mr. Smith out on January 24, 2003. Mrs.
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Robertson told him the shower continued to leak and also showed him the location of the two drips
at the front of the trailer and the wet area where the water had saturated the dirt underneath the
trailer. It had been raining, so Mr. Smith surmised it might be from the rain or from air conditioning
condensation. Lorna Robertson replied that the drips were there before the rain, and that they had
not used the air conditioning. Mr. Smith performed no repairs that day, but said he would come
back another time (when it was not raining) to examine the water drips underneath the trailer and
to repair the shower leak.


In February or March of 2003, Lorna Robertson noticed more mold in the trailer under the
bathroom sink, on the floor of the kitchen cabinet and more in the back bedroom. These were the
areas where the water leak reportedly ran.


Following another phone call from Mrs. Robertson to Visalia RV to complain about the continuing
water leak near the shower, Mr. Smith returned to the trailer on March 10, 2003. Both Lorna and
Francis Robertson were present. During this repair attempt, Mr. Smith resealed the shower once
again. He testified that he found a small hole in the sealant and observed water leaking out of it,
and so he resealed the area where the hole was **738  found. 4  He admits he did not perform a
leak test after this repair, which failure was purportedly because he needed to let the sealant dry.
In contradiction of Smith's testimony, Lorna Robertson, who was present with Mr. Smith during
the repairs, never saw him run the shower at all. Nor did he give any indication that he had found
a leak, but he merely told her he was putting sealant along the glass bottom wall of the shower
“to see if that was where it *795  was coming from.” She also indicates it was during the March
10, 2003 visit that she had a discussion with Mr. Smith concerning the mysterious way the water
would form or appear:


4 On cross-examination, Mr. Smith's recollection at trial was shown to conflict with his prior
deposition testimony on whether he actually found a problem or gap in the sealant, or whether
he merely resealed it as a matter of course.


“[I]t would just kind of form right onto the floor right at the very bottom of this shower. There
was never any trails. There was never anything else. We could not figure out where this water
was coming from.”


Upon hearing this information he seemed as “baffled ... as we were” with the leaking problem, but
“he did try sealing every single place inside that shower over and over again.”
During the March 10, 2003 repair visit, Mr. Smith also inspected the front, underneath area of the
trailer where Mrs. Robertson reported dripping, and indicated it was something to keep an eye on,
but no repair or further investigation was attempted by him. 5  According to Mrs. Robertson, Smith
said he would wait until he had a mat or creeper to slide under the trailer before he investigated
further. The repair order written by Mr. Smith regarding the March 10, 2003 repairs stated candidly
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that the leaks under the trailer “could be due to the shower leak.” His testimony acknowledged the
statement in the repair order, and explained further that “if water leaks onto the floor, it's going to
come out any possible outlet it can find down through the subfloor.” Once again, after this repair
visit, the shower continued to leak in the same manner as before.


5 Mrs. Robertson stated she showed him the drips; while Mr. Smith said he saw stains on the
trailer where dripping had occurred, he did not see any actual water dripping.


In regard to the repair attempts noted above, it is significant that Robert Olson, Fleetwood's
Technical Service Representative and technical expert at trial, testified that if a customer
complained about leaks underneath a trailer, a trained technician would be expected to perform a
pressure test and check the P-trap for leaking. Mr. Smith also testified that a water test was normal
procedure for a shower leak.


In the ensuing months, Lorna Robertson made additional telephone calls to Visalia RV to report
that the shower leak and the drips in front of the trailer were continuing. Then, in October of 2003,
while she was cleaning hair out of the shower drain with tweezers, she noticed the drain pipe was
moving and had apparently broken off. She contacted Visalia RV and Mr. Smith came out right
away. When he removed the panel or fascia at the base of the shower, she could see the broken
P-trap, which was completely severed from the shower drain due to a jagged crack. She noticed
that the location on the P-trap or nut where the crack occurred was above **739  the level of the
trailer *796  floor. 6  On the other hand, it was Mr. Smith's testimony that the crack was below the
level of the trailer floor, and in any event when he ran the water it dripped down into the belly of
the trailer, not onto the floor. 7


6 The shower apparently rests on a base that is elevated above the trailer floor.


7 Although Smith claimed at trial that the location of the crack was at the lower portion of
the P-trap, rather than higher up near the drain, the jury heard prior deposition testimony to
the contrary. Additionally, photographs taken by Fleetwood's technical expert, Mr. Olson,
appeared to show the upper portion of the P-trap above the trailer floor, as acknowledged
by Mr. Olson. Lorna Robertson also testified she observed the crack in the P-trap was above
the level of the trailer floor.


Mr. Smith then removed the P-trap and left the trailer to get a replacement part. While he was
gone, Mrs. Robertson began reaching down with a towel into the cut-out area where the P-trap
had extended below the bathroom floor, in order to sop up collected water. After filling several
buckets with water, she realized that the leaks underneath the trailer might have been caused by
water collecting there due to the shower leak. She ran outside, got on her hands and knees and
saw the sagging, distended underbelly of the trailer filled with water. “[T]hat's when I could see
all the bowing from the front of that trailer clean back almost to the bathroom.” When Mr. Smith
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returned and she showed him the underbelly of the trailer, he purportedly exclaimed: “[O]h boy,
I think we found our problem.” He then proceeded to cut several slits into the underlining of the
trailer in order to let the water drain out. Mrs. Robertson estimated that 100 to 150 gallons of water
poured out of the underside of the trailer over several days.


Mr. Smith then proceeded to install the new P-trap and performed a water test on the shower
to check for leaks. After the installation of the new P-trap, there were no further shower leaks
experienced by the Robertsons. The leak itself was now fixed. Of course, any and all damage
caused by the extensive water accumulation still remained.


Shortly thereafter, on November 3, 2003, Mrs. Robertson was on the telephone with Fleetwood,
explaining all that had happened, including the water that collected in the underbelly, the apparent
water damage, mold, etc., and the failure to repair the shower leak after so many attempts. She
requested her money back. She was told that she would have to make an appointment to have the
trailer inspected and repaired at Fleetwood's service facility in Rialto, and the earliest appointment
was January 19, 2004. After initially agreeing to the appointment with Fleetwood, the Robertsons
later cancelled, deciding that because of the extensive water damage and concern about mold,
further repair attempts were out of the question. They wanted their money back. Accordingly, no
further repairs were sought by the Robertsons, and Fleetwood was not given an opportunity to
repair the *797  newly discovered water damage to the trailer. Fleetwood did not respond to the
Robertsons' written demand for repurchase.


Damage to the trailer from the collected water was apparently extensive, including evidence of
mold, insulation soaked with water and scum, discoloration of wood beams and subflooring,
distention of wood, swelling in portions of the subflooring, etc.


The Robertsons filed their complaint for restitution and damages on January 29, 2004, setting
forth a cause of action for violation of the Song–Beverly Act. The jury found that Fleetwood or
its authorized repair facility (Visalia RV) failed to **740  repair the consumer good to conform to
the warranty after a reasonable number of attempts, and that Fleetwood violated the Song–Beverly
Act by its failure to replace or reimburse the plaintiffs' trailer. Furthermore, the violation was found
to be willful. The Robertsons were awarded $22,000 for repurchase of the trailer, and $16,000 as
a civil penalty against Fleetwood. Judgment on the jury verdict was entered on February 24, 2005.
Notice of entry of judgment was served on April 1, 2005. The trial court subsequently awarded
attorneys fees of $231,187.45 and costs of $22,028.88. 8  Following a denial of a motion for new
trial, defendant Fleetwood's notice of appeal was timely filed on May 27, 2005.


8 An amended judgment was entered on August 22, 2005, incorporating the award of attorney's
fees and costs.
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CONTENTIONS ON APPEAL


Fleetwood appeals on several grounds, which may be briefly summarized as follows: (1) there
was no substantial evidence to support the jury's finding that Fleetwood or its authorized repair
facility (Visalia RV) was given a reasonable number of attempts to repair the nonconformity; (2)
the Robertsons failed to comply with the “presentation” element of the Song–Beverly Act as a
matter of law; (3) the trial court improperly instructed the jury on the “presentation” element; (4)
the trial court erroneously allowed the jury to award “finance charges” as damages; (5) the trial
court improperly excluded evidence of Fleetwood's good-faith belief that it was in compliance with
the Song–Beverly Act; (6) the trial court improperly allowed lay opinion to establish a connection
between the shower leak complained of by plaintiffs and the water accumulation below the trailer
floor; and (7) the trial court's award of attorney's fees violated section 1794, subdivision (d). These
arguments will be considered below in turn.


*798  DISCUSSION


A. Jury's Findings Supported By Substantial Evidence
Fleetwood makes a series of related arguments to the effect that the jury erred as a matter of law in
finding that Fleetwood or its authorized repair facility (Visalia RV) was given a reasonable number
of attempts to repair the nonconformity. Properly framed, these contentions call for us to determine
whether there was substantial evidence to support the jury's verdict.


1. Standard of Review
[1]  [2]  “When findings of fact are challenged in a civil appeal, we are bound by the familiar
principle that ‘the power of the appellate court begins and ends with a determination as to whether
there is any substantial evidence, contradicted or uncontradicted,’ to support the findings below.”
(Oregel v. American Isuzu Motors, Inc. (2001) 90 Cal.App.4th 1094, 1100, 109 Cal.Rptr.2d 583.)
We must therefore view the evidence in the light most favorable to the prevailing party, giving it
the benefit of every reasonable inference and resolving all conflicts in its favor. (Bickel v. City of
Piedmont (1997) 16 Cal.4th 1040, 1053, 68 Cal.Rptr.2d 758, 946 P.2d 427.)


2. The Song–Beverly Act
[3]  The Song–Beverly Act is a remedial statute designed to protect consumers who have
purchased products covered by an express warranty. **741  (Jensen v. BMW of North America,
Inc. (1995) 35 Cal.App.4th 112, 121, 41 Cal.Rptr.2d 295.) One of the most significant protections
afforded by the Act is found at Civil Code section 1793.2, subdivision (d), which provides with



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1794&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001619860&pubNum=3484&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997231337&pubNum=661&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997231337&pubNum=661&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=3484&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995117292&pubNum=3484&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1793.2&originatingDoc=Ifce9505d6f4f11db8af7b21dc878c125&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06 





Robertson v. Fleetwood Travel Trailers of California, Inc., 144 Cal.App.4th 785 (2006)
50 Cal.Rptr.3d 731, 06 Cal. Daily Op. Serv. 10,352, 2006 Daily Journal D.A.R. 14,784


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 15


respect to consumer goods that “if the manufacturer or its representative in this state does not
service or repair the goods to conform to the applicable express warranties after a reasonable
number of attempts, the manufacturer shall either replace the goods or reimburse the buyer in an
amount equal to the purchase price paid by the buyer ....” (§ 1793.2, subd. (d)(1).) 9  A buyer of
consumer goods who is damaged by the manufacturer's failure to comply with the act may bring
an action to recover damages and other legal and equitable relief (§ 1794, subd. (a)), and if the
buyer proves the violation was willful, the judgment may also include a civil penalty which shall
not exceed two times the amount of actual damages. (§ 1794, subd. (c).)


9 Subdivision (d)(2) of section 1793.2 contains similar protections with respect to new motor
vehicles.


[4]  A plaintiff pursuing an action under the Song–Beverly Act has the burden to prove the
following elements: (1) the product had a defect or *799  nonconformity covered by the express
warranty; (2) the product was presented to an authorized representative of the manufacturer for
repair; and (3) the manufacturer or its representative did not repair the defect or nonconformity
after a reasonable number of repair attempts. (Oregel v. American Isuzu Motors, Inc., supra, 90
Cal.App.4th at p. 1101, 109 Cal.Rptr.2d 583.) The dispute in the present analysis centers on the
third element—namely, whether there was substantial evidence to support the jury's finding that
the manufacturer or its representative did not repair the nonconformity (i.e., the water leak) after
a reasonable number of attempts.


[5]  [6]  [7]  The reasonableness of the number of repair attempts is a question of fact to
be determined in light of the circumstances, but at a minimum there must be more than
one opportunity to fix the nonconformity. (Silvio v. Ford Motor Co. (2003) 109 Cal.App.4th
1205, 1208–1209, 135 Cal.Rptr.2d 846 [statute uses plural “attempts”].) Each occasion that an
opportunity for repairs is provided counts as an attempt, even if no repairs are actually undertaken.
(Oregel v. American Isuzu Motors, Inc., supra, 90 Cal.App.4th at p. 1103, 109 Cal.Rptr.2d 583 [all
six occasions on which plaintiff presented vehicle to dealer to find and repair source of oil leak
counted as repair attempts, even if only on one occasion were parts replaced].) The Oregel court
explained that the consumer's obligation is only to give the manufacturer or its representative “a
reasonable opportunity to repair the vehicle.” (Oregel v. American Isuzu Motors, Inc., supra, 90
Cal.App.4th at p. 1103, 109 Cal.Rptr.2d 583.) “Whether or not the manufacturer's agents choose
to take advantage of the opportunity, or are unable despite that opportunity to isolate and make an
effort to repair the problem, are matters for which the consumer is not responsible.” (Id. at p. 1103–
1104, 109 Cal.Rptr.2d 583). Finally, for purposes of calculating the number or repair attempts, no
distinction is made between the manufacturer and its authorized repair facility. They are treated
as a single entity and their repair efforts are aggregated. (Ibrahim v. Ford Motor Co. (1989) 214
Cal.App.3d 878, 889, 263 Cal.Rptr. 64 [instructional error occurred where trial court suggested
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the manufacturer was entitled to at least one opportunity to fix problem itself, notwithstanding
**742  the dealership's many previous efforts to do so].)


3. There was Substantial Evidence Fleetwood Did Not Repair the Trailer After a Reasonable
Number of Attempts


[8]  It is clear there was substantial evidence presented at trial to support the jury's determination
that Fleetwood failed to repair the water leak problem within a reasonable number of attempts. As
summarized below, the same water leak problem, which manifested itself around the shower area
of the *800  trailer, persisted despite several repair attempts by Mr. Smith of Visalia RV. 10  Lorna
Robertson testified that although such measures as adjusting the shower door and resealing the
shower were tried, the leak continued unabated following Mr. Smith's repair visits on August 8,
2002, January 24, 2003, and March 10, 2003, and she informed the dealer on numerous occasions
after each such visit that the leak was continuing. Mrs. Robertson watched the repair efforts on the
above occasions, and she testified that the panel at the base of the shower was never removed to
check the P-trap and drain area for leaks. She also saw no pressure or water tests undertaken to
check for leaks. In addition, she advised the dealer of the water dripping from the front underneath
portion of the trailer in January of 2003 and showed the “drips” to Mr. Smith at the January and
March repair visits. Mr. Smith acknowledged reporting in his repair order that the drips could
be due to the shower leak. Despite this indication of a potentially larger problem, Mr. Smith did
not investigate further. Moreover, Fleetwood's Technical Service Representative, Robert Olson,
testified that if a customer complained about leaks underneath a trailer, a trained technician would
be expected to perform a pressure test and check the P-trap for leaking.


10 In light of the testimony by Lorna Robertson and others indicating the crack in the P-
trap was above the level of the trailer floor, the jury could reasonably infer that the same
nonconformity was responsible for both the water leak on the bathroom floor and the water
accumulation in the underbelly of the trailer.


We find the above testimony, including reasonable inferences, amply supports the jury's finding
that Fleetwood failed to repair the water leak problem within a reasonable number of attempts. In
other words, there was substantial evidence that by the time the crack in the P-trap and the trailer's
water-logged underbelly were discovered in October of 2003, Fleetwood (through its dealer) had
already previously failed to correct the water leak problem after a reasonable number of attempts.


(a) Replacing P-trap Did Not Repair the Nonconformity
[9]  Fleetwood contends that because it replaced the P-trap in October of 2003, and thereby
removed the source of the leak, it fulfilled its repair obligations and thus the buyer's right to
replacement or refund under the Song–Beverly Act was never triggered. The argument relies on
section 1793.2, subdivision (d)(1), which provides that the buyer's repurchase or replacement
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remedy only accrues if the manufacturer or its representative “does not service or repair the goods
to conform to the applicable express warranties after a reasonable number of attempts.” According
to Fleetwood, an implication of the above statutory language is that anytime the initial source of
the *801  nonconformity is identified and repaired (e.g., repairing the leak), the manufacturer has
met its obligations under the Song–Beverly Act regardless of other related symptoms or **743
harm that may have resulted (e.g., damage due to water accumulation).


[10]  We find Fleetwood's argument unpersuasive. Nothing in the statutory language requires
a court or jury to adopt such a narrow view of the nonconformity to which the manufacturer's
obligations would apply. Moreover, the Song–Beverly Act is a remedial measure intended for
protection of consumers and should be given a construction consistent with that purpose. “[T]he
Act is manifestly a remedial measure, intended for the protection of the consumer; it should
be given a construction calculated to bring its benefits into action.” (Kwan v. Mercedes–Benz
of North America, Inc. (1994) 23 Cal.App.4th 174, 184, 28 Cal.Rptr.2d 371.) Although section
1793.2, subdivision (d)(1) does not provide a definition of the term “nonconformity,” 11  we readily
conclude in light of the remedial nature of the statute that it is broad enough to encompass the
entirety of the problem in the present case—that is, both leak and water damage. Accordingly, the
jury could appropriately find, as it implicitly did here, that the mere repair of the leak in October
of 2003 did not cure the entirety of the nonconformity, since the resulting water damage still
remained.


11 In related provisions applicable to new motor vehicles, a “nonconformity” is defined broadly
as “a nonconformity which substantially impairs the use, value, or safety of the new motor
vehicle.” (§ 1793.22(e)(1).) This definition is generally synonymous with what the average
person would understand to be a defect. (Ibrahim v. Ford Motor Co., supra, 214 Cal.App.3d
at p. 887, 263 Cal.Rptr. 64.) In view of the latitude inherent in these provisions, we see no
reason that a ‘nonconformity’ may not include an entire complex of related conditions (e.g.,
cracked pipe and water damage).


[11]  As we have previously noted, evidence at trial permitted a reasonable inference that the same
condition (the cracked P-trap) caused both the leaking water on the bathroom floor and the flooded
underbelly of the trailer. Specifically, testimony by Lorna Robertson and photographs reflected that
the crack in the P-trap was above the floor level. When, in light of this evidence, the jury treated the
water leak and resulting water accumulation (and damage) as part of the same nonconformity, it
was simply acting in its proper role as finder of fact. 12  Thus, Fleetwood's argument ultimately fails
because, as already discussed, there was substantial evidence to support the finding that Fleetwood
failed to repair the nonconformity after a reasonable number of attempts.
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12 Issues of the existence and nature of an alleged nonconformity are questions of fact for the
jury. (See Schreidel v. American Honda Motor Co. (1995) 34 Cal.App.4th 1242, 1250–1251,
40 Cal.Rptr.2d 576 [nonconformity issues in motor vehicle case were questions of fact].)


*802  (b) Robertsons Were Not Required to Give Fleetwood an Opportunity to Complete All
Repairs


[12]  Fleetwood next argues that because certain repairs were performed at the time of the October
2003 repair visit, it was entitled to complete all repairs, including the extensive water damage.
On that occasion, the broken P-trap was discovered and fixed, and the underbelly of the trailer
slit open to allow the collected water to escape. Thus, according to Fleetwood, repair efforts were
already underway and the Robertsons were required to let Fleetwood complete all needed repairs.


The argument falls short in the present case because of the jury's finding, supported by substantial
evidence, that Fleetwood failed to repair the nonconformity after a reasonable number of attempts.
Implicit in this finding is that the nonconformity **744  was not wholly “fixed” when the leak was
repaired. Although the testimony at trial was that Mr. Smith repaired the P-trap and thereby stopped
the leak at the October 2003 repair visit, it also showed that the Robertsons learned, at the same
time, they had a water-saturated trailer with apparently significant water damage; that is, when the
water accumulation, estimated by Lorna Robertson as being between 100 and 150 gallons, was
discovered in the underbelly of the trailer, the real extent of the nonconformity (the entire water
leak problem) had come to light and was beginning to be grasped. Under such circumstances, the
Robertsons were not foreclosed from seeking their repurchase rights under the Song–Beverly Act
after the water leak was fixed, because a substantial portion of the nonconformity (i.e., the water
damage) continued to exist. Thus, the jury could properly find that the Robertsons were entitled to
pursue a reimbursement remedy under the Song–Beverly Act, as demanded in November of 2003,
even though a portion of the nonconformity—the broken P-trap—had been repaired. 13


13 Fleetwood insists the broken P-trap (the leak) was the sole nonconformity and the water
damage was merely a form of collateral harm separate from the nonconformity itself. Under
this view of the facts, the water damage was sufficiently distinct from the broken P-trap
that Fleetwood should be given a (further) opportunity to fix it, either because it would
be unreasonable under the circumstances to deny a further repair opportunity, or because
the water damage should be treated as a new and distinct nonconformity thereby allowing
the manufacturer a fresh start in attempting repairs. The jury found to the contrary, and
apparently viewed the nonconformity to include the water damage. As noted, substantial
evidence existed to support the verdict on this basis.


There is no doubt that the water accumulation and resulting water damage were newly discovered
information to all parties concerned, including Fleetwood and Visalia RV. 14  But that fact by
itself does not entitle Fleetwood *803  to a fresh start in counting repair attempts. As we have
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emphasized, there was sufficient evidence to permit the jury to find the entire water problem
(including the water damage) constituted one and the same nonconformity, as opposed to two
separate defects. That being the case, Fleetwood's argument that the nonconformity was fully
repaired fails.


14 However, it is common knowledge that a water leak in a home or other structure, if not timely
addressed, may cause water-related damage. Thus, although the damage in the present case
was newly-discovered, it was not entirely unforeseeable.


Further, we reject as unsupported the proposition offered by Fleetwood that repair of one aspect of
a nonconforming condition automatically entitles the manufacturer, as a matter of law, to complete
all repairs. Quite to the contrary, as the facts of the instant case illustrate, a breach of obligations
arising under the Song–Beverly Act may arise under many diverse situations. Suffice it to say
that the critical question of whether a reasonable number of attempts were provided, thereby
allowing the consumer to forego further repair attempts and pursue a “replace-or-repurchase”
remedy, depends upon the facts and circumstances of each case.


(c) There Was Substantial Evidence that Fleetwood Refused to Reimburse the Robertsons
[13]  Next, Fleetwood argues that it never actually refused to repurchase the trailer, but only
wanted to examine it further before deciding whether to accede to the Robertsons' demand,
and therefore the Robertsons' decision not to allow the trailer to be taken to Rialto (the site of
Fleetwood's repair facility) prevented Fleetwood **745  from proceeding further. 15  After hearing
the evidence presented at trial, the jury found that Fleetwood willfully failed to replace the trailer or
reimburse plaintiffs the appropriate amount of money. We find that substantial evidence supports
the jury's finding of refusal to reimburse the Robertsons.


15 Fleetwood also notes that once the Robertsons decided the manufacturer should repurchase
the trailer, they moved it to a storage yard for a considerable period of time. Fleetwood
representative Robert Olson participated in a subsequent investigation of the trailer, but that
was not until September of 2004. The bottom panels of the trailer were not sliced off until
January of 2005, shortly before trial.


Although Fleetwood contends that the Robertsons prevented Fleetwood from inspecting the trailer,
it was undisputed at trial that shortly after the water was found in the underbelly, Tommy Burnett
from Visalia RV inspected the trailer, took photographs and stated he would make a verbal and
written report to Fleetwood. Burnett was said to be acting as a liaison between the Robertsons
and Fleetwood, to report the damage and to set up a repair date with Fleetwood. Additionally,
Fleetwood's authorized repair facility, Visalia RV, had been observing the trailer throughout the
many repair attempts by its employee, Mr. Smith, which included the discovery of the accumulated
water in the underbelly. As to the appointment in Rialto which was scheduled for *804  January
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19, 2004, although there were mixed signals as to the purpose thereof (i.e., repair versus evaluate
for repairs), Lorna Robertson understood from discussions with Fleetwood, which she described
to the jury, that repair was the main objective, and a confirming letter from Fleetwood indicated
the trailer was scheduled to be transported for service repairs. When the Robertsons cancelled
the appointment, it was because they had decided against further repairs and were demanding
repurchase. Fleetwood failed to repurchase the trailer pursuant to the Robertsons' oral request
on November 3, 2003, and failed to respond in any way to the Robertsons' written demand for
repurchase in January 2004.


We conclude from the above summary that substantial evidence supported the jury's findings.
Fleetwood's arguments regarding the reasonableness of its conduct when it failed to honor the
Robertson's demand for repurchase were rejected by the jury based on substantial evidence
presented at trial.


(d) The Robertsons' Failure to Allow Trailer to be Sent to Rialto Repair Facility Did Not
Defeat Their Repurchase Rights


[14]  Fleetwood contends that the Robertsons' refusal to release the trailer to its repair facility in
Rialto precludes liability under the Song–Beverly Act for two reasons: (1) It prevented Fleetwood
from making examination of the trailer to determine the feasibility of repairs; and (2) It rendered the
Robertsons incapable of complying with the statute's “presentation” requirement. The argument
is unpersuasive on both counts.


The fact the Robertsons, at the end of a long process of many repair attempts, eventually
decided against sending the trailer to Fleetwood's facility in Rialto—whether for repairs or further
examination—was merely one circumstance for the jury to consider in making its determination.
We decline to hold that, as a matter of law, the “refusal” in this case somehow trumps all
other factors. To do so would require us to disregard the testimony of Lorna Robertson and
others concerning the several prior repair attempts undertaken **746  by Visalia RV, Fleetwood's
authorized repair facility, up to and including the October 2003 visit when the water damage was
discovered. Clearly, the jury believed that these past, repeated failures to diagnose and repair the
water problem constituted a reasonable number of repair attempts, all of which occurred prior to
the Robertson's cancellation of the Rialto appointment. That being the case, the remedies under
section 1793.2, subdivision (d)(1) had already accrued, and it was unnecessary for the Robertsons
to provide the manufacturer with one last opportunity to examine and repair the trailer. (See
Ibrahim v. Ford Motor Co., supra, 214 Cal.App.3d 878, 889, 263 Cal.Rptr. 64 [trial court erred
*805  in instructing jury that, notwithstanding the dealership's many previous efforts to repair, the
manufacturer was entitled to at least one opportunity to fix problem itself].)


The second part of Fleetwood's argument will require us to examine the “presentation” element of
the Song–Beverly Act. We will address that issue separately in the section which follows.
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B. The Presentation Element of Song–Beverly Act was Satisfied
[15]  Fleetwood contends the failure to allow the trailer to be sent to the manufacturer defeated
the presentation requirement of the Song–Beverly Act as a matter of law. As more fully explained
below, we conclude that the presentation element of the statute may be satisfied where, as here, a
manufacturer or its authorized repair facility has voluntarily elected, with the consumer's consent,
to undertake repair efforts at the consumer's residence, thereby providing a reasonable opportunity
to make repairs.


In order to prevail in a claim under Song–Beverly Act, one of the elements a plaintiff must prove
is that the good “was presented to an authorized representative of the manufacturer ... for repair.”
(Oregel v. American Isuzu Motors, Inc., supra, 90 Cal.App.4th at p. 1101, 109 Cal.Rptr.2d 583.)
Often referred to as the “presentation” element (ibid.), it is based on subdivision (c) of section
1793.2, which states in relevant part as follows:


“The buyer shall deliver nonconforming goods to the manufacturer's service and repair facility
within this state, unless, due to reasons of size and weight, or method of attachment, or method
of installation, or nature of the nonconformity, delivery cannot reasonably be accomplished.
If the buyer cannot return the nonconforming goods for any of these reasons, he or she shall
notify the manufacturer or the nearest service and repair facility within the state. Written notice
of nonconformity to the manufacturer or its service and repair facility shall constitute return
of the goods for purposes of this section. Upon receipt of that notice of nonconformity, the
manufacturer shall, at its option, service or repair the goods at the buyer's residence, or pick up
the goods for service and repair, or arrange for transporting the goods to its service and repair
facility. All reasonable costs of transporting the goods when a buyer cannot return them for any
of the above reasons shall be at the manufacturer's expense.” (Boldface added.)


*806  Fleetwood contends that because the Robertsons never physically delivered their trailer to
Fleetwood's facility for repair, the presentation requirement was not satisfied. 16


16 The Robertsons do not claim to have given written notice in lieu of delivery under the above
statutory provisions.


**747  In opposition, the Robertsons argue that although delivery to the authorized repair facility
is the consumer's responsibility under the Song–Beverly Act, that responsibility is met when the
repair facility voluntarily agrees to other arrangements for repair of the goods. For example, when
a motorist is stranded on the side of the road, a repair facility would be free to attempt repairs under
the warranty by going to where the vehicle is stranded, if it chose to do so. And while a consumer
is not entitled to insist on “house calls” under the law, an authorized repair service may voluntarily
go to the consumer's home or business to attempt repair of a warranted product there. In other
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words, the Robertsons contend the statute was never intended to prevent the manufacturer or its
authorized representative from bringing the repair service to the consumer, when it seems practical
or convenient to do so, and on such occasions the presentation element should be deemed satisfied
to the extent that a reasonable opportunity to repair the product has thereby been provided.


In this regard, the testimony by Allen Wood of Visalia RV reflected that in response to the
Robertsons' complaints of a water leak, Visalia RV willingly authorized the sending of a repairman
to the trailer park rather than insisting that the Robertsons bring their trailer to the dealership. In
each of the repair attempts, Mr. Smith of Visalia RV came out to the trailer park and was given full
access to the trailer. 17  Under such circumstances, the Robertsons contend the delivery provision
was satisfied. We believe the Robertsons' position is correct, as more fully discussed below.


17 The Robertsons had informed Visalia RV that they lacked a tow vehicle. The Wooden Shoe
Trailer Park was less than a mile away from Visalia RV.


Because the presentation element is based on subdivision (c) of section 1793.2, the parties'
arguments raise an issue of statutory construction. In construing a statute, the court's fundamental
task is to ascertain the intent of the Legislature so as to effectuate the purpose of the law. (Calatayud
v. State of California (1998) 18 Cal.4th 1057, 1064, 77 Cal.Rptr.2d 202, 959 P.2d 360.) “In
analyzing statutory language, we seek to give meaning to every word and phrase in the statute
to accomplish a result consistent with the legislative purpose, i.e., the object to be achieved and
the evil to be prevented by the legislation.” (Harris v. Capital Growth Investors (1991) 52 Cal.3d
1142, 1159, 278 Cal.Rptr. 614, 805 P.2d 873). “If a statute's language is clear, then the Legislature
is presumed to have meant what it said, and the plain meaning *807  of the language governs.”
(Kizer v. Hanna (1989) 48 Cal.3d 1, 8, 255 Cal.Rptr. 412, 767 P.2d 679.) Nevertheless, the language
should not be given a literal meaning if doing so would result in absurd consequences that the
Legislature did not intend. (Calatayud v. State of California, supra, 18 Cal.4th at pp. 1064–1065,
77 Cal.Rptr.2d 202, 959 P.2d 360.)


[16]  Preliminarily, we note the meaning of subdivision (c) of section 1793.2 is clear in delineating
whose responsibility it is to deliver the product to the manufacturer or its authorized repair facility.
It says the buyer shall deliver the nonconforming goods to the repair facility, except that in specified
circumstances a consumer may give written notice in lieu of delivery. (See Ibrahim v. Ford Motor
Co., supra, 214 Cal.App.3d at p. 885, 263 Cal.Rptr. 64 [“Subdivision (c) states the general rule that
the buyer is responsible for delivering nonconforming goods to the manufacturer for service or
repair ....”].) Consequently, a person seeking repair of a product under an express warranty cannot
expect or require the manufacturer or its authorized **748  repair facility to make a “house call.”
Rather, the law places the duty squarely on the consumer to deliver the product to the authorized
facility for service and repairs. (§ 1793.2, subd. (c) [the buyer “shall deliver” the nonconforming
good to the service and repair facility]; Jiagbogu v. Mercedes–Benz USA (2004) 118 Cal.App.4th
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1235, 1244, 13 Cal.Rptr.3d 679[“[T]he act places an affirmative duty on the buyer to deliver a
nonconforming product for repair ....”].)


Subdivision (c) also specifies there are times when the responsibility shifts to the manufacturer
to take certain steps to obtain an adequate repair opportunity. That is, where “delivery” cannot
be accomplished by the consumer for reasons specified in subdivision (c), and a written notice in
lieu of delivery is sent, the manufacturer must undertake one of the following options: (1) service
or repair the goods at the buyer's residence, (2) pick up the goods for service and repair, or (3)
arrange for transporting the goods to its service and repair facility. (§ 1793.2, subd. (c).) In such
instances, the written notice from the buyer “shall constitute return of the goods for purposes of
this section” (ibid.), thereby shifting the responsibility to the manufacturer to take action (i.e.,
the “options” above). Whether in a particular case the responsibility to act rests with buyer or
manufacturer under the circumstances, the obvious goal in either case is to get the product into
the manufacturer's or repair facility's hands in order to ensure there is notice of the nonconformity
and an opportunity to repair.


Moreover, applicable case law confirms that the legislative purpose for the presentation element
is to provide a reasonable opportunity for repairs. (Oregel v. American Isuzu Motors, Inc., supra,
90 Cal.App.4th at p. 1101, 109 Cal.Rptr.2d 583.) Of course, bringing the product to the site
of a designated repair facility accomplishes this objective. However, in light of this specific
legislative purpose, it is difficult to believe the Legislature intended to rule out “delivery” of *808
a nonconforming product by other reasonable means, such as where the repair facility agrees to
perform the needed repairs at the consumer's residence.


Nevertheless, Fleetwood contends that a broad interpretation does not comport with the actual
wording of the statute. It argues the phrase “shall deliver to the manufacturer's service and repair
facility” means the buyer must cause the product to be actually delivered or returned to the site
of the repair facility. There are indicators in the wording of the statute which lend some support
to such an interpretation. First, subdivision (c) of section 1793.2 refers to a delivery “to” what
is apparently a physical place, namely “the manufacturer's service and repair facility within this
state.” Such wording arguably indicates an actual, physical delivery of the product to the service
and repair facility is contemplated. Consistent with this interpretation, subdivision (a)(1)(A) of
section 1793.2 describes the term “facilities” with reference to their physical site, requiring such
facilities to be “reasonably close” to all areas where the manufacturer's goods are sold to carry out
the terms of the warranties. Second, the second sentence of subdivision (c), which addresses the
situation where the buyer cannot accomplish delivery, uses the alternate phrase “cannot return” the
nonconforming goods. It therefore appears the statute is using the words “deliver” and “return” as
generally synonymous. Although these are plausible arguments in favor of Fleetwood's proffered
interpretation, we are not persuaded that the Legislature intended to exclusively limit the manner
by which delivery to the manufacturer or repair facility may be made.
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**749  The Robertsons contend that the term “delivery” is a broader concept than mere physical
delivery by the consumer to the site of the repair facility, and emphasize that the purpose of the
presentation element is to provide a reasonable opportunity to make the needed repairs. They assert
that the presentation element of the statute may be satisfied where, as here, a manufacturer or its
authorized repair facility has voluntarily elected, with the consumer's consent, to undertake repair
efforts at the consumer's residence. We agree, for the reasons noted below.


In addressing this contention, it is necessary to consider the meaning of the term “deliver” or
“delivery” as used in section 1793.2, subdivision (c). For purposes of statutory interpretation, we
generally give words their usual and ordinary meaning. (California Teachers' Assn. v. Governing
Bd. of Hilmar Unified School Dist. (2002) 95 Cal.App.4th 183, 191, 115 Cal.Rptr.2d 323.) The
ordinary meaning of the term “deliver” includes to “give, transfer [or] yield possession or control
of” or to “hand over” to another (see Webster's 3d New Internat. Dict., supra, p. 597). One Court of
Appeal opinion described the general idea as causing the goods to be “presented to an authorized
representative of the manufacturer ... for repair.” *809  (Oregel v. American Isuzu Motors, Inc.,
supra, 90 Cal.App.4th at p. 1101, 109 Cal.Rptr.2d 583 [emphasis added].) Presumably, then, if the
goods are (1) presented, (2) to the manufacturer or its representative, (3) for repair, an adequate
“delivery” has occurred.


Context is also an important factor. (See § 13.) Here, the context in which the term is being used is to
explain what action a consumer must take to trigger the manufacturer's obligation to make repairs
and to provide that manufacturer (or its authorized repair facility) with a reasonable opportunity
to do so. In light of this context and the accepted range of meaning for the word “deliver,” it is
reasonable to assume that when a consumer turns over control of the nonconforming goods for
repairs to a person authorized by the manufacturer (or its repair facility) to make such repairs,
an adequate “delivery” to the manufacturer (or repair facility) has taken place. In such case, the
goods have been placed at the disposal of those who are authorized to conduct the repairs. For
example, when a repairman from an authorized repair facility comes to a person's home to repair a
warranted product and is given sufficient access, possession and control of the product to make the
needed diagnosis and repairs in that home, in a real sense there has been a temporary “yielding of
possession or control” or a “handing over” of the product to the repairman. Practically speaking,
the product has been presented or delivered for repairs to the repairman, even though it never left
the consumer's home. Thus, we believe this broader interpretation of delivery is more consistent
with common sense and with the purpose of the presentation requirement, which is to provide a
reasonable opportunity for repairs. (Oregel v. American Isuzu Motors, Inc., supra, 90 Cal.App.4th
at p. 1103, 109 Cal.Rptr.2d 583).


Moreover, this construction of the presentation element will more adequately effectuate the
remedial purpose of the Song–Beverly Act. “[T]he Act is manifestly a remedial measure, intended
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for the protection of the consumer; it should be given a construction calculated to bring its benefits
into action.” (Kwan v. Mercedes–Benz of North America, Inc., supra, 23 Cal.App.4th 174, 184,
28 Cal.Rptr.2d 371.) If Fleetwood's narrow interpretation were adopted, a manufacturer could
delay indefinitely its refund-or-replace obligations, even after failure to repair within a reasonable
**750  number of attempts, by continuing to make “house calls” in hopes the unwary consumer
would not realize under the circumstances the need to physically return the product to a repair site.
Further, we do not believe the Legislature intended to make “house-calls” an exemption from the
requirement that a warranted product must be repaired after a reasonable number of attempts.


We conclude that the buyer's “delivery” requirement, as a means of fulfilling the presentation
element, is satisfied when the manufacturer or its *810  authorized repair facility makes a service
call to the consumer's residence, and thereby obtains from the buyer a reasonable opportunity to
repair the product. 18


18 We note this conclusion is further supported by consideration of the entirety of subdivision
(c) of section 1793.2, upon which the presentation element is based. Viewing subdivision
(c) as a whole, it appears to articulate two means of accomplishing the goal of providing
a reasonable opportunity to repair. One is the buyer's delivery of the product; the other is
undertaken by the manufacturer under specified circumstances and involves one of several
“options” (i.e., to either repair the goods at the consumer's residence or pick up the goods
for service and repairs). (§ 1793.2, subd. (c).) Both avenues appear to reach the same goal
by different routes—namely, the manufacturer obtains access to the product and has an
opportunity to make repairs. Of course, the affirmative responsibility is on the buyer to
deliver the product to the manufacturer's repair facility. Conversely, the manufacturer has no
obligation to perform the pick-up/house call “option” unless, under specified circumstances,
delivery cannot reasonably be accomplished and the buyer sends a notice letter in lieu of
delivery. (See § 1793.2, subd. (c).) Nevertheless, for the purpose of providing a reasonable
opportunity to repair the product, the statute would seem to indicate that either method will
do.
In other words, although the statute does not require the manufacturer to make a house
call or pick up goods unless specified conditions are met, the mere fact these “options” are
listed in this provision indicates the Legislature thought such “options” would provide the
manufacturer a reasonably adequate opportunity to conduct repairs. Presumably, when one
of the endorsed “options” in the statute is actually performed (whether or not required),
the statute is complied with. That being the case, when a manufacturer or its authorized
repair facility voluntarily elects to repair a product by means of making house calls, and
thereby gains a reasonable opportunity to repair the goods, the requirements of subdivision
(c) have been fulfilled. (See Ibrahim v. Ford Motor Co., supra, 214 Cal.App.3d 878, 889, 263
Cal.Rptr. 64 [repair efforts of the manufacturer and its authorized repair facility are treated as
though they were one entity].) Therefore, when Visalia RV undertook its many repair efforts
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at the Robertson's trailer park, it bypassed “delivery” to its physical site and fulfilled by other
means the requirements of subdivision (c). Whether this conclusion is viewed as a broad
interpretation of the delivery requirement (see above), or simply as a recognition the statute
endorses alternatives to delivery which may be undertaken by the manufacturer, or both, it is
clear that subdivision (c), upon which the presentation element is based, has been satisfied.


[17]  [18]  Accordingly, the Robertsons' refusal to allow their trailer to be sent to Rialto did not, as
a matter of law, negate the presentation element contained in subdivision (c). 19  The jury properly
found that the presentation element was satisfied under the unique circumstances of this case,
which included numerous “house calls” by the authorized repair facility. 20


19 In so holding, we emphasize there was substantial evidence to support the jury's implicit
finding that prior to the Robertsons' “refusal,” there had already been more than a reasonable
number of repair attempts (by virtue of the many service calls to the trailer) concerning the
water leak. Of course, the presentation element is distinct from the element of failure to
repair after a reasonable number of attempts. If a manufacturer made several house-calls to
attempt repair of a product, but it became necessary to bring the product to the repair facility
in order to effect the repairs, a “refusal” by the consumer would clearly be relevant to the
latter element. And, in any event, both elements remain issues of fact for the jury.


20 We note in passing that an alternative ground may exist for supporting the verdict based
on the principles of waiver. Although we do not rely on waiver as a basis for our decision
herein, we mention it as instructive that several grounds exist for reaching the same result.
A waiver is an “intentional relinquishment or abandonment of a known right.” (Bickel v.
City of Piedmont, supra, 16 Cal.4th 1040, 1048, 68 Cal.Rptr.2d 758, 946 P.2d 427.) “The
doctrine of waiver is generally applicable to all the rights and privileges to which a person is
legally entitled, including those conferred by statute unless otherwise prohibited by specific
statutory provisions.” (Outboard Marine Corp. v. Superior Court (1975) 52 Cal.App.3d 30,
41, 124 Cal.Rptr. 852.) In this regard, Civil Code section 3513 provides: “Anyone may waive
the advantage of a law intended solely for his benefit. But a law established for a public
reason cannot be contravened by a private agreement.”
In the present case, even assuming an “actual delivery” of the goods to the site of the repair
facility was otherwise required, the delivery requirement is apparently for the benefit of the
manufacturer (or its repair facility)—i.e., to provide it with a reasonable opportunity to make
repairs under the warranty. Further, the Song–Beverly Act only prohibits waiver by the buyer
of the provisions of the act. (§ 1790.1.) Accordingly, if the manufacturer (or its repair facility)
elects to make other arrangements to provide a reasonable opportunity to perform repairs,
it may forgo or waive the benefit of the statutory delivery provision. Here, the testimony
of Allen Wood of Visalia RV indicated awareness that customers requesting repairs under
warranty must bring their trailer or RV to Visalia RV's facility, but Visalia RV was willing on
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occasion to conduct repairs at the Wooden Shoe trailer park as they did for the Robertsons, “if
the job can be done there,” because it was so close-by and as a convenience to the customers.
This was sufficient to establish that any right to insist on actual delivery was waived when
Visalia RV made its numerous service calls to the Robertsons' trailer park. Although not
raised as a basis for the trial court's decision, if the result of the trial court was correct on
any theory, the judgment may be affirmed. (See Estate of Beard (1999) 71 Cal.App.4th 753,
776–777, 84 Cal.Rptr.2d 276.)
The same circumstances would appear to create an estoppel. That is, to the extent a delivery
to the site of the repair facility was required, the words and conduct of Visalia RV indicated
such delivery was not necessary and so it and Fleetwood are estopped to claim otherwise.
(See, 13 Witkin, Summary of Cal. (10th ed. 2005) Equity, §§ 190–194, pp. 527–535.)
Nevertheless, we do not rely on the waiver or estoppel arguments in reaching our decision
herein, and rest our opinion solely on the interpretation of the statute articulated above, since
the parties neither raised nor briefed those issues. (See Gov.Code, § 68081.)


**751  *811  C. No Prejudicial Error in Court's Instruction on Presentation Element
[19]  In instructing the jury in regard to the Song–Beverly Act cause of action, the trial court
modified the jury instruction found at CACI No. 3200 (2006), by substituting the word “presented”
for repair in place of “delivered” for repair in connection with the presentation element. The
judge believed the agreement to repair the trailer at the Wooden Shoe Trailer Park was sufficient
to constitute delivery, but modified the instruction because under the circumstances the word
“delivery” might mislead the jury. The instruction given by the court was as follows: “That
Francis and Lorna Robertson presented the trailer to Fleetwood Travel Trailers or its authorized
repair facilities for repair.” Fleetwood objected because the instruction departed from the statutory
language.


[20]  [21]  We review by determining if an error in the jury instruction existed and caused
prejudice. (Code.Civ.Proc., § 475). “Under article VI, section 13 of the California Constitution, if
there is error in instructing the jury, the *812  judgment shall be reversed only when the reviewing
court, ‘after an examination of the entire cause, including the evidence,’ concludes that the error
‘has resulted in a miscarriage of justice.’ ” **752  (Mitchell v. Gonzales (1991) 54 Cal.3d 1041,
1054, 1 Cal.Rptr.2d 913, 819 P.2d 872.) That is, we must determine whether “it is reasonably
probable that a result more favorable to the appealing party would have been reached in the absence
of error.” (People v. Watson (1956) 46 Cal.2d 818, 836, 299 P.2d 243.)


We do not discern any instructional error. First, we note that in Oregel v. American Isuzu Motors,
Inc., supra, 90 Cal.App.4th at page 1101, 109 Cal.Rptr.2d 583, the court used the term “presented”
in summarizing this element, and referred to it as the “presentation element.” This confirms that the
two words are roughly equivalent, and use of the word “presented” would not be likely to mislead
a jury. Second, as we have concluded above, the presentation element was satisfied under the
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particular facts of this case, including under a broad interpretation of delivery requirement. Even
if the word “delivery” should have been used, certainly no prejudice resulted from the instruction
under the circumstances. Accordingly, we conclude that Fleetwood's appeal on this ground fails.


D. Damages for Finance Charges.
[22]  Fleetwood next contends the court improperly instructed the jury that the Robertsons
could recover “finance charges” as part of their damages, and the jury improperly awarded such
damages. Fleetwood refers to section 1793.2, subdivision (d)(1), which provides that the buyer's
reimbursement remedy shall be “in an amount equal to the purchase price paid by the buyer, less
that amount directly attributable to use by the buyer prior to the discovery of the nonconformity.”
Since there is no express provision allowing for recovery of finance charges associated with the
purchase price, allegedly they were not recoverable. We disagree.


The term “finance charge” is generally understood to be “an additional payment, usually in the
form of interest, paid by a retail buyer for the privilege of purchasing goods or services in
installments.” (Black's Law Dict. (8th ed.2004) p. 662.) In the present case, there is no dispute that
the Robertsons, after paying a down-payment, obtained financing for the balance of the purchase
price, which financing was arranged or facilitated by the dealer at the point of purchase. Thus, the
monies paid by the Robertsons for their trailer included finance charges. The question before us is
whether such finance charges were intended by the Legislature to be included in the reimbursement
remedy set forth at section 1793.2, subdivision (d)(1), which allows reimbursement in “an amount
equal to the purchase price paid by the buyer.”


*813  In Mitchell v. Blue Bird Body Company (2000) 80 Cal.App.4th 32, 95 Cal.Rptr.2d 81, the
Court of Appeal addressed the issue of whether “the buyer of a new motor vehicle may recover paid
finance charges from the manufacturer when electing the statute's refund remedy.” (Id. at p. 35, 95
Cal.Rptr.2d 81.) The court concluded that although the applicable provisions of the Song–Beverly
Act did not expressly mention recovery of finance charges, they were nevertheless recoverable
because: (1) the act must be construed broadly to effectuate its remedial purpose, and (2) a remedy
characterized as “restitution” should afford complete relief. (Id. at p. 35–37, 95 Cal.Rptr.2d 81.)
The Legislature's failure to list paid finance charges among other items in the statute was not
determinative: “A more reasonable construction is that the Legislature intended to allow a buyer
to recover the entire amount actually expended for a new motor vehicle, including paid finance
charges, less any of the expenses expressly excluded by the statute.” **753  (Id. at p. 37, 95
Cal.Rptr.2d 81.) In so holding, the court also noted that sales of motor vehicles generally involve
financing, and there must be a passage of time (i.e., a reasonable number of repair attempts) before
a buyer can exercise the refund remedy. (Id. at p. 38, 95 Cal.Rptr.2d 81.) Indeed, in that case (a
purchase of a motor home), “the finance charges constitute[d] the bulk of the money plaintiffs paid
to acquire the motor home.” (Id. at p. 39, 95 Cal.Rptr.2d 81.)
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The Mitchell case involved a distinct provision in the statute regarding refunds in the context
of new motor vehicle purchases, which is set forth at section 1793.2, subdivision (d)(2). The
instant case did not involve a new motor vehicle, therefore the applicable refund remedy is set
forth at section 1793.2, subdivision (d)(1). The language of the two refund provisions is not
identical. Subdivision (d)(1) requires reimbursement “in an amount equal to the purchase price
paid by the buyer” (§ 1793.2, subd. (d)(1), italics added.) On the other hand, subdivision (d)(2)(B)
provides, with respect to new motor vehicle refunds, that the manufacturer “shall make restitution
in an amount equal to the actual price paid or payable by the buyer.” (§ 1793.2, subd. (d)(2)
(B), emphasis added.) The court in Mitchell was construing the latter provision when it held “the
Legislature intended to allow a buyer to recover the entire amount actually expended for a new
motor vehicle, including paid finance charges, less any of the expenses expressly excluded by the
statute.” (Mitchell v. Blue Bird Body Company, supra, 80 Cal.App.4th at p. 37, 95 Cal.Rptr.2d 81,
emphasis added.)


One apparent reason for the different wording of the refund remedy concerning new motor vehicles
is the existence of significant expenses at the time of such purchases that are over-and-above the
actual purchase price, such as license fees, registration fees, sales taxes, transportation charges,
and separate charges for manufacturer-installed options, etc. 21  *814  Section 1793.2, subdivision
(d)(2)(B) expressly lists such items as recoverable under the restitution remedy concerning new
motor vehicles. This same logic provides at least partial explanation for the Legislature's use of the
words “make restitution” of the “actual price paid or payable by the buyer” in regard to new motor
vehicles (ibid.), which would serve to enlarge the reimbursement remedy beyond the “purchase
price paid” (§ 1793.2, subd. (d)(1)).


21 The distinct wording came in connection with a series of amendments in which the
Legislature “systematically attempted to address warranty problems unique to motor
vehicles.” (Jensen v. BMW of North America, Inc. (1995) 35 Cal.App.4th 112, 124, 41
Cal.Rptr.2d 295.)


Whatever the extent of the differences between the two provisions, it is clear that both would at
least require a refund of the purchase price. Although the Mitchell case dealt with the question
in light of what is clearly a broader refund provision, that does not mean that the term “purchase
price paid” as used in section 1793.2, subdivision (d)(1) does not include finance charges.


We conclude that for purposes of the reimbursement remedy under section 1793.2, subdivision
(d)(1), the term “purchase price paid” includes finance charges incurred in conjunction with
the purchase. We adopt this interpretation as a reasonable, common sense understanding of the
terminology, and because it best effectuates the remedial purpose of the Song–Beverly Act. When
a seller allows payment to be made on credit or in installments over time, it is reasonable to
characterize the amounts paid as the buyer's “purchase **754  price,” 22  especially when that
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term is being defined for purposes of what is essentially a restitution remedy. Finally, the remedial
purposes of the Song–Beverly Act would be impeded if finance charges were not recoverable,
because often the bulk of the monies paid to acquire expensive consumer goods (such as a travel
trailer) are in the form of finance charges. (See Mitchell v. Blue Bird Body Company, supra, 80
Cal.App.4th at p. 38–39, 95 Cal.Rptr.2d 81.) We presume the Legislature was aware of these
financial realities when it provided for reimbursement of the purchase price paid. For all of these
reasons, we hold that finance charges are recoverable under the reimbursement remedy set forth
at section 1793.2, subdivision (d)(1). Therefore, the trial court did not err in allowing the jury to
award finance charges as damages to the Robertsons.


22 In other contexts as well, finance charges are treated as part of the total purchase price. For
example, a finance charge imposed by a seller (in a “retail installment sale”), as an amount
which allows a buyer to make payments over time in installments, may be fairly characterized
as part of the total sales price. (§ 1802.9–1802.10 [defining finance charges by merchant as
part of total sales price for purposes of Unruh Act financial disclosures]; see also Southwest
Concrete Products v. Gosh Construction Corp. (1990) 51 Cal.3d 701, 705, 274 Cal.Rptr.
404, 798 P.2d 1247 [“time-price” doctrine avoids usury law in bona-fide credit sales, since
finance charges are terms of the sale itself].)


E. Exclusion of Evidence Was Not Reversible Error
[23]  Fleetwood argues the exclusion of certain evidence bearing on whether it committed a willful
violation of the Song–Beverly Act constituted reversible *815  error. The trial court granted the
Robertsons' motion in limine No. 1, which was to exclude “evidence regarding whether the subject
vehicle can be repaired, the cost to repair it or how it could be repaired.” In granting the motion,
the trial court reasoned that the relevant issues in the case were the existence of a nonconformity
and whether the manufacturer was unable to repair after a reasonable number of attempts. It held
that evidence concerning “prospective repairs,” or “whether defendants can presently repair the
trailer or whether such repairs could be accomplished easily or inexpensively, [is] not relevant.”
Fleetwood argues the evidentiary ruling was in error and prevented it from presenting evidence
relevant to its good-faith belief that it was not in violation of the Song–Beverly Act.


In Kwan v. Mercedes–Benz of North America, supra, 23 Cal.App.4th 174, 185, 28 Cal.Rptr.2d 371,
the court explained that evidence tending to show the good faith of the manufacturer is admissible:


“[A] violation is not willful if the defendant's failure to replace or refund was the result of a
good faith and reasonable belief the facts imposing the statutory obligation were not present.
This might be the case, for example, if the manufacturer reasonably believed the product did
conform to the warranty, or a reasonable number of repair attempts had not been made, or the
buyer desired further repair rather than replacement or refund.
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“Our interpretation of section 1794(c) is consistent with the general policy against imposing
forfeitures or penalties against parties for their good faith, reasonable actions.” (Kwan v.
Mercedes–Benz of North America, supra, 23 Cal.App.4th at p. 185, 28 Cal.Rptr.2d 371.)


In the present case, the excluded testimony regarding Fleetwood's belief that it could readily repair
the water-damaged trailer, including the nature and details of those prospective repairs, would
appear to **755  be relevant to the question of Fleetwood's good faith. Under the particular facts of
this case, the evidence was relevant to Fleetwood's belief that it had not yet been given a reasonable
number of repair attempts. We therefore agree with Fleetwood that the exclusion of this evidence
on relevancy grounds was error.


[24]  Whether the trial court's error constitutes grounds for reversal depends on whether the error
constituted a miscarriage of justice. (Clifton v. Ulis (1976) 17 Cal.3d 99, 105–106, 130 Cal.Rptr.
155, 549 P.2d 1251; Evid.Code, § 354.) A miscarriage of justice should be declared only when
the court concludes there is a reasonably probability that a result more favorable to the appealing
party would have been reached in the absence of the error. (People v. Watson, supra, 46 Cal.2d
818, 836, 299 P.2d 243.)


The Robertsons point out that notwithstanding the court's evidentiary ruling, Fleetwood was
allowed to present some evidence and argument *816  regarding its belief that it could repair the
trailer and that Mr. and Mrs. Robertson prevented it from doing so. For example, in his opening
statement, Fleetwood's counsel told the jury that Dave Matzenger, who is in charge of warranty
matters for Fleetwood, would testify that his company is “ready, willing and able to repair the
trailer for Mr. and Mrs. Robertson.” and that “all they have to do is allow it to be brought into
our facility.” Mr. Matzenger testified at trial concerning four or five similar incidents of water
damage due to water accumulation, all of which were repaired with satisfactory results, and he
clearly testified that Fleetwood remains willing to honor its warranty to fix the trailer, “if they'll
let us.” In closing statements, Fleetwood's counsel argued that his client acted in good faith belief
that “we could get this unit fixed, and that repairs would solve the problem,” and “that was the
reason why we were not buying back immediately when they asked for it[.] [¶] ... [¶] We offered
to take it down, look at, fix it, not at their expense.”


In light of the above evidence and arguments that were presented to the jury, it appears that
Fleetwood's belief and prior experience that it could readily repair the trailer was brought out at
trial. The rejected evidence was arguably cumulative. 23  On balance, the exclusion of evidence
did not result in a miscarriage of justice.


23 Counsel for the defense asked his client's dispute resolution administrator, Mr. Dave
Matzenger, whether the problem with plaintiffs' vehicle could be repaired. Plaintiffs' counsel
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objected citing the order in limine. The court, however, sustained the objection on the
grounds that the question called for cumulative evidence, not because the question violated
the order in limine.


F. There Was No Improper Admission of Lay Opinion Evidence
Fleetwood claims that the trial court impermissibly allowed lay opinion in regard to the source
of the water problem. The argument is without merit. There was both photographic evidence and
testimony from Lorna Robertson and Robert Olson that the crack in the P-trap appeared to be above
the interior floor level of the trailer. On cross-examination, prior testimony of Mr. Smith indicated
the break in the P-trap was located at the upper portion thereof, near the drain. Furthermore, the
Robertsons testified that after the P-trap was fixed, they did not have any more leaks or puddles on
the floor of the bathroom. No special expertise was needed to infer that water leaking from a crack
situated above floor level might leak or splash onto the shower floor. Because of the evidence the
P-trap was **756  above floor level, and the shower leak was fixed when the P-trap was repaired,
a reasonable inference was properly drawn by the jury that the broken P-trap was the source of the
trailer's water problems—including the shower area and the water accumulation below.


*817  G. Attorney's Fees Issues
In ruling on the Robertson's attorney's fees motion, the trial court awarded a total of $231,187.45
in fees. The amount was based on $145,080.50 in fees incurred through trial, times a “multiplier”
of .50 for a subtotal of $217,620.75, plus an additional $13,566.70 in fees attributable to the motion
for attorney's fees. Fleetwood argues that the trial court failed to follow the statutory requirements
in regard to the award of attorney's fees. We review for abuse of discretion. (PLCM Group, Inc. v.
Drexler (2000) 22 Cal.4th 1084, 1095–1096, 95 Cal.Rptr.2d 198, 997 P.2d 511.)


[25]  On the issue of attorney's fees recoverable by the buyer, section 1794 subdivision (d) provides
as follows: “If the buyer prevails in an action under this section, the buyer shall be allowed by
the court to recover as part of the judgment a sum equal to the aggregate amount of costs and
expenses, including attorney's fees based on actual time expended, determined by the court to have
been reasonably incurred by the buyer in connection with the commencement and prosecution of
such action.” The remedial purpose of this section is readily apparent. “By permitting prevailing
buyers to recover their attorney fees in addition to costs and expenses, our Legislature has provided
injured consumers strong encouragement to seek legal redress in a situation in which a lawsuit
might not otherwise have been economically feasible.” (Murillo v. Fleetwood Enterprises, Inc.
(1998) 17 Cal.4th 985, 994, 73 Cal.Rptr.2d 682, 953 P.2d 858.)


The plain wording of the statute requires the trial court to base the fee award upon actual time
expended on the case, as long as such fees are reasonably incurred—both from the standpoint of
time spent and the amount charged. As summarized in Nightingale v. Hyundai Motor America
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(1994) 31 Cal.App.4th 99, 104, 37 Cal.Rptr.2d 149, with respect to hourly fee cases: “It requires
the trial court to make an initial determination of the actual time expended; and then to ascertain
whether under all the circumstances of the case the amount of actual time expended and the
monetary charge being made for the time expended are reasonable. These circumstances may
include, but are not limited to, factors such as the complexity of the case and procedural demands,
the skill exhibited and the results achieved. If the time expended or the monetary charge being
made for the time expended is not reasonable under all the circumstances, then the court must take
this into account and award attorney fees in a lesser amount.” In the situation of a contingency
fee arrangement, the court in Nightingale stated, “for purposes of section 1794, subdivision (d), a
prevailing buyer represented by counsel is entitled to an award of reasonable attorney fees for time
reasonably expended by his or her attorney.” (Nightingale v. Hyundai Motor America (1994) 31
Cal.App.4th 99, 105, at fn. 6, 37 Cal.Rptr.2d 149.) In either case, a prevailing party has the burden
*818  of showing that the fees incurred were reasonably necessary to the conduct of the litigation,
and were reasonable in amount. (Levy v. Toyota Motor Sales, U.S.A., Inc. (1992) 4 Cal.App.4th
807, 816, 5 Cal.Rptr.2d 770.)


[26]  In attacking the attorney fee award in the instant case, Fleetwood first contends that the award
is improper because the Robertsons did not “incur” any attorney's fees. The argument is apparently
**757  based on the fact that there was a contingent fee arrangement. We reject Fleetwood's
contention. Under fee-shifting provisions contained in remedial statutes, courts have routinely
allowed fees to be recovered to compensate for legal services performed for a client even though
the client did not have a personal obligation to pay for such services out of his or her own assets.
(See Lolley v. Campbell (2002) 28 Cal.4th 367, 373, 121 Cal.Rptr.2d 571, 48 P.3d 1128; Hayward
v. Ventura Volvo (2003) 108 Cal.App.4th 509, 510–513, 133 Cal.Rptr.2d 514 [contingency fee
contract].)


Furthermore, Fleetwood's reliance on Nightingale v. Hyundai Motor America concerning this issue
is misplaced. In Nightingale, the attorney charged her client at an hourly rate of $120, with a
provision for increases in the hourly rate over time. According to the attorney, her hourly rate
increased to $210 in 1992, but she nevertheless did not pass the increase along to Nightingale and
continued to bill her at the lower rate. The trial court, in awarding attorney's fees, calculated based
on the higher rate. (Id. at p. 103, 37 Cal.Rptr.2d 149.) The defendant appealed, arguing the increase
in fees was not actually “incurred” by the buyer as required by the statute, since the buyer was not
billed for, nor under any obligation to pay for, her attorney's services at the higher rate. The Court
of Appeal agreed, holding that the statute only allows for recovery of attorney's fees which have
been “reasonably incurred by the buyer,” which means to “become liable for....” (Id. at p. 104, 37
Cal.Rptr.2d 149.) In so holding, the court was ruling in the context of an hourly, non-contingent
fee contract. In situations of a contingent fee agreement, Nightingale expressly allowed that the
buyer's attorney would be entitled to “an award of reasonable attorney fees for time reasonably
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expended by his or her attorney.” (Nightingale v. Hyundai Motor America, supra, 31 Cal.App.4th
at p. 105, fn. 6, 37 Cal.Rptr.2d 149.)


[27]  Next, Fleetwood contends that the trial court erred in applying a fee enhancement or
multiplier in the instant case. We disagree. As more fully explained hereafter, the statutory
language of section 1794, subdivision (d), is reasonably compatible with a lodestar adjustment
method of calculating attorney fees, including use of fee multipliers. Since our Supreme Court has
held that the lodestar adjustment method is the prevailing rule for statutory attorney fee awards to
be applied in the absence of clear legislative intent to the contrary *819  (Ketchum v. Moses (2001)
24 Cal.4th 1122, 1135–1136, 104 Cal.Rptr.2d 377, 17 P.3d 735), we conclude it is applicable to
attorney fee awards under section 1794, subdivision (d).


In Serrano v. Priest (1977) 20 Cal.3d 25, 141 Cal.Rptr. 315, 569 P.2d 1303 (Serrano III ), the
Supreme Court affirmed that a trial court has inherent equitable power to award fees under the
private attorney general theory. (Id. at pp. 42–47, 141 Cal.Rptr. 315, 569 P.2d 1303.) In considering
the amount of the award, the Serrano III court approved the touchstone or lodestar adjustment
method. That method requires the trial court to first determine a touchstone or lodestar figure
based on a careful compilation of the actual time spent and reasonable hourly compensation for
each attorney. (Id. at pp. 48–49, 141 Cal.Rptr. 315, 569 P.2d 1303.) The touchstone figure may
then be augmented or diminished by taking various relevant factors into account, including (1)
the novelty and difficulty of the questions involved and the skill displayed in presenting them; (2)
the extent to which the nature of the litigation precluded other employment by the attorneys; and
(3) the contingent nature of the **758  fee award, based on the uncertainty of prevailing on the
merits and of establishing eligibility for the award. (Id. at pp. 48–49, 141 Cal.Rptr. 315, 569 P.2d
1303.) As the Supreme Court subsequently explained, the initial lodestar amount is based on the
reasonable rate for noncontingent litigation of the same type, which amount may then be enhanced
(e.g., through use of a so-called multiplier) to account for factors such as the contingent nature of
the case: “The purpose of such adjustment is to fix a fee at the fair market value for the particular
action. In effect, the court determines, retrospectively, whether the litigation involved a contingent
risk or required extraordinary legal skill justifying augmentation of the unadorned lodestar in order
to approximate the fair market rate for such services.” (Ketchum v. Moses, supra, 24 Cal.4th at p.
1132, 104 Cal.Rptr.2d 377, 17 P.3d 735.)


In Ketchum v. Moses, supra, 24 Cal.4th 1122, 104 Cal.Rptr.2d 377, 17 P.3d 735, the Supreme
Court held that the lodestar adjustment method articulated in Serrano III is the general rule to
be applied in calculating statutory attorney fee awards, unless the particular statute in question
calls for another method of calculation. (Id. at p. 1135–1136, 104 Cal.Rptr.2d 377, 17 P.3d 735.)
It emphasized that “when the Legislature has intended to preclude fee enhancements, it has done
so expressly.” (Id. at p. 1139, 104 Cal.Rptr.2d 377, 17 P.3d 735.) In construing the statute before
it (i.e., § 425.16), the Supreme Court concluded that “because the ... provisions refer to attorney
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fees and costs without indicating any restrictions on how they are to be calculated, we accordingly
presume that the Legislature intended courts to use the prevailing lodestar adjustment method.”
(Id. at p. 1136, 104 Cal.Rptr.2d 377, 17 P.3d 735.) However, the court noted that there was no
“blanket” lodestar rule, and “every fee-shifting statute must be construed on its own merits.” (Id.
at p. 1136, 104 Cal.Rptr.2d 377, 17 P.3d 735.)


In the present case, the attorney fee statute provides that fees must be based on “actual time
expended” and “determined by the court to have been *820  reasonably incurred.” (§ 1794, subd.
(d).) This particular wording was adopted by statutory amendment in 1978 (Stats.1978, Ch. 991, §
10). While the California legislative history does not explain the intent of the 1978 amendment to
the attorney's fees provision, it is noteworthy that the language of the 1978 amendment is identical
to the attorneys' fee provision contained in the Magnuson–Moss Warranty Act passed by Congress
in 1975 (see 15 U.S.C. § 2310(d)(2)). We also note that the phrase “based on actual time expended”
as used by Congress in the Magnuson–Moss Warranty Act had a definite purpose. In Drouin v.
Fleetwood Enterprises (1985) 163 Cal.App.3d 486, 493, 209 Cal.Rptr. 623, the Court of Appeal
explained the intent of Congress in using this particular wording:


“Defendant also argues that the amount of attorney's fees awarded by the court is excessive
when compared to plaintiff's recovery. Title 15 United States Code section 2310(d)(2), clearly
provides that attorneys fees be calculated upon ‘actual time expended.’ The Senate Report
concerning this language makes its purpose clear: ‘It should be noted that an attorney's fee is
to be based upon actual time expended rather than being tied to any percentage of the recovery.
This requirement is designed to make the pursuit of consumer rights involving inexpensive
consumer products economically feasible.’ (Sen. Rep. No. 93–151, 1st Sess., pp. 23–24 (1973).)
We believe this rationale applies with equal force to purchases of products which may not
be **759  ‘inexpensive.’ The trial court did not err in calculating attorneys fees based on
actual time expended.” (Drouin v. Fleetwood Enterprises, supra, 163 Cal.App.3d at p. 493, 209
Cal.Rptr. 623)


When the California Legislature adopted the same distinctive terminology as the federal statute,
it is reasonable to conclude the intent was the same—i.e., to make sure attorney's fees awards
would be based on actual time expended, rather than a percentage of the recovery, so that pursuit
of consumer warranty cases would be economically feasible.


In light of this legislative objective, it does not appear the particular wording of section 1794,
subdivision (d), was intended to preclude consideration of the factors used in the lodestar multiplier
approach, as long as the fee award is based on “actual time expended” and is “reasonably incurred.”
Since the lodestar adjustment method is based on actual, reasonable attorney time expended as
the objective starting point of the analysis (see Ketchum v. Moses, supra, 24 Cal.4th at p. 1131–
1132, 104 Cal.Rptr.2d 377, 17 P.3d 735 [analysis begins with lodestar figure based on “careful
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compilation of the time spent” and “reasonable hourly compensation” of each attorney] ), it is
compatible with this statutory provision.


Although no published California case has directly addressed the issue of whether a fee multiplier
is permissible under section 1794, subdivision (d), *821  we note that the Seventh Circuit, in
Skelton v. General Motors Corporation (7th Cir.1988) 860 F.2d 250, held that the statutory
language of the Magnuson–Moss Warranty Act attorney fee provision is consistent with the use
of a multiplier:


“GM contends, however, that the express language of the fee-shifting provision of the
Magnuson–Moss Act prevents courts from awarding fee enhancers. This provision provides that
attorney's fees should be ‘based on actual time expended.’ 15 U.S.C. § 2310(d)(2). [Citation.]
In our view, these words do not preclude a risk multiplier. Instead, they indicate Congress' intent
that attorneys' fees be computed on an hourly basis ‘rather than being tied to any percentage of
recovery.’ S.Rep. No. 986, 92d Cong., 1st Sess. 21, 117 Cong. Rec. 39614 (1971). [Citation.]
Because a risk enhancer is applicable to the lodestar—it multiplies the lodestar by a number
representing the probability of loss—it is based on the number of hours the attorneys worked
and not the size of plaintiff's recovery. Thus, a risk multiplier is ‘based on actual time expended.’
” (Skelton v. General Motors Corporation, supra, 860 F.2d at p. 257.) 24


24 The U.S. Supreme Court decided in City of Burlington v. Dague (1992) 505 U.S. 557, 112
S.Ct. 2638, 120 L.Ed.2d 449 that fee multipliers are no longer appropriate under federal fee-
shifting statutes. The California Supreme Court declined to follow that decision regarding
attorney fee awards under California statutes. (Ketchum v. Moses, supra, 24 Cal.4th at p.
1136–1138, 104 Cal.Rptr.2d 377, 17 P.3d 735.)


We concur with this analysis. As noted, the lodestar adjustment method is based on actual time
expended by the attorney, since that is the beginning point of the analysis (Ketchum v. Moses,
supra, 24 Cal.4th at p. 1131–1132, 104 Cal.Rptr.2d 377, 17 P.3d 735), and therefore, the statutory
wording is reasonably compatible with the lodestar method. Additionally, Fleetwood has failed
to demonstrate through legislative history or case precedent that the provision was intended
to exclude the use of fee multipliers, and we have found **760  nothing to indicate such an
intent. Because the lodestar adjustment method is the prevailing rule for calculation of statutory
attorney's fees unless the statute expressly indicates a contrary intent, and no such contrary intent is
apparent, we conclude that the lodestar method is applicable to section 1794, subdivision (d). We
therefore reject Fleetwood's contention that the court abused its discretion by applying a lodestar
fee multiplier.


Fleetwood urges that Levy v. Toyota Motor Sales, U.S.A., Inc., supra, 4 Cal.App.4th 807, 5
Cal.Rptr.2d 770 prohibits the use of fee multipliers under the Song–Beverly Act. We disagree. In
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Levy, the trial court's reduction of claimed attorney's fees in a Song–Beverly Act case was upheld.
The trial court found that the claimed attorney's fees of $137,459 were excessive, and reduced
the award to $30,000. Plaintiff appealed, contending that the trial court abused its discretion and
was required to apply a “lodestar” enhancement or multiplier. The Court of Appeal rejected the
arguments and affirmed the trial court's fee award. *822  (Id. at p. 813–816, 5 Cal.Rptr.2d 770.)
The main point of the decision appears to be that the trial court in its discretion was not required
to apply a multiplier, and moreover, there was no showing that it abused its discretion in reducing
the fee award. In finding it was unnecessary for the trial court to use a lodestar approach in that
case, the court pointed out “our case did not involve a contingent fee arrangement,” it was not a
private attorney general case, and it appeared the trial court complied with the statute (and with
Code of Civ. Proc., § 1033.5) by awarding fees that in its discretion were found to be reasonably
incurred. (Id. at p. 813–816, 5 Cal.Rptr.2d 770.) Unlike the situation in Levy, the present litigation
was handled based on a contingent fee arrangement. Also, while Levy indicated a court is not
required to apply a multiplier, it did not say that use of a multiplier would constitute an abuse of
discretion. Finally, we must also bear in mind that Levy was decided before Ketchum v. Moses held
that the lodestar analysis was the prevailing method of calculating statutory attorney's fees awards.


[28]  Although we conclude that the use of a multiplier is authorized in awarding attorney's
fees under the Song–Beverly Act, we nevertheless will remand the case to the trial court to
recalculate the award of fees. It appears from our review of the proceedings below that the trial
court considered some of the same factors in reaching the lodestar amount as it did in applying a
multiplier. The trial court considered three factors in finding the hourly rate reasonable: 1) rates
approved in other cases, 2) risk arising from contingency, and 3) risk/expense arising from delay
in payment. The court also used factors 2 and 3 to justify the .50 multiplier. This duplication
is not permitted because it results in unfair double counting and an unreasonable fee award. As
stated in Ketchum v. Moses, “We emphasize that when determining the appropriate enhancement,
a trial court should not consider these factors to the extent they are already encompassed within
the lodestar.” (Ketchum v. Moses, supra, 24 Cal.4th at pp. 1138–1139, 104 Cal.Rptr.2d 377, 17
P.3d 735.)


[29]  [30]  In regard to the remaining claims of error concerning the amount of attorney's fees,
we are unable to conclude from the record that an abuse of discretion occurred. The trial judge
carefully reviewed the attorney invoices for legal services performed, and weighed and considered
numerous factors 25  in reaching its **761  determination as to the amount reasonably incurred.
“The amount of an attorney fee to be awarded is a matter within the sound discretion of the trial
court. [Citations.] The trial court is the best judge of the value of professional services rendered
in its court, and while its judgment is subject to our review, we will not disturb that determination
unless we are *823  convinced that it is clearly wrong.” (Akins v. Enterprise Rent–A–Car Co.
(2000) 79 Cal.App.4th 1127, 1134, 94 Cal.Rptr.2d 448.)
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25 Fleetwood contends the trial judge improperly considered evidence of its settlement offer,
which was so low the judge felt it was not meaningful. Fleetwood failed to object to this
evidence in the trial court. Further, we note that Evidence Code section 1152 only prohibits
use of such evidence to prove liability.


DISPOSITION


The case is remanded to the trial court for a redetermination of the attorneys' fees award without
considering the same factors in computing the lodestar and the fee enhancement. In all other
respects, the trial court's judgment is affirmed. Costs are awarded to plaintiffs.


LEVY, Acting P.J., and DAWSON, J., concur.


All Citations


144 Cal.App.4th 785, 50 Cal.Rptr.3d 731, 06 Cal. Daily Op. Serv. 10,352, 2006 Daily Journal
D.A.R. 14,784
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77 Cal.App.5th 209
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, Fourth District, Division 2, California.


Everardo RODRIGUEZ et al., Plaintiffs and Appellants,
v.


FCA US, LLC, Defendant and Respondent.


E073766
|


Filed 4/7/2022


Synopsis
Background: Buyers of used truck, which still had balance on manufacturer's limited powertrain
warranty at time they purchased it, brought action against manufacturer under refund-or-replace
provision of Song-Beverly Consumer Warranty Act. The Superior Court, Riverside County, No.
RIC1807727, Jackson Lucky, J., granted manufacturer's motion for summary judgment. Buyers
appealed.


[Holding:] The Court of Appeal, Slough, J., held that as a matter of apparent first impression, used
truck with unexpired express warranty was not “new motor vehicle” subject to refund-or-replace
provision of Song-Beverly Act.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (11)


[1] Summary Judgment In conjunction with right to judgment as matter of law
Summary Judgment Burden of Proof
A party moving for summary judgment bears an overall burden of persuasion to
demonstrate there is no triable issue of material fact and they are entitled to judgment as
a matter of law.
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[2] Appeal and Error Review using standard applied below
Summary Judgment Essential elements; burden of proof at trial
Summary Judgment Role of court in general
In reviewing a defense summary judgment, the Court of Appeal applies the traditional
three-step analysis used by the trial court, that is, it (1) identifies the pleaded issues, (2)
determines if the defense has negated an element of the plaintiff's case or established a
complete defense, and if and only if so, (3) determines if the plaintiff has raised a triable
issue of fact.


[3] Appeal and Error Agreed or undisputed facts
Where the Court of Appeal is asked to answer a purely legal question of statutory
interpretation based on undisputed facts, it independently construes the relevant statutory
provisions.


[4] Statutes Construction based on multiple factors
Because the language of a statutory provision is most reliable indicator of legislative intent,
a court interpreting the statute starts there, giving the words their plain and commonsense
meaning within the context in which they appear.


[5] Statutes Clarity and ambiguity;  multiple meanings
If statutory language is unambiguous, then the legislature is presumed to have meant what
it said, and the plain meaning of the language governs.


[6] Statutes In general;  factors considered
Statutes Plain, literal, or clear meaning;  ambiguity
If the language of a statute permits more than one reasonable interpretation, courts may
consider other aids, such as the statute's purpose, legislative history, and public policy.


[7] Antitrust and Trade Regulation Warranties and Service Contracts
The Song-Beverly Act is a remedial statute designed to protect consumers who have
purchased products covered by an express warranty. Cal. Civ. Code § 1790 et seq.
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3 Cases that cite this headnote


[8] Antitrust and Trade Regulation Warranties and Service Contracts
As is the case with liability for breach of express warranties, in the sale of used consumer
goods, liability for breach of implied warranty under the Song-Beverly Act lies with
distributors and retailers, not the manufacturer, unless the manufacturer issues a new
warranty along with the sale of the used good. Cal. Civ. Code § 1795.5.


6 Cases that cite this headnote


[9] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Phrase “other motor vehicle sold with a manufacturer's new car warranty,” in provision of
Song-Beverly Act defining “new motor vehicle,” referred to vehicles that had never been
sold to consumers and came with new or full express warranties, and, thus, previously-
sold truck with unexpired powertrain warranty was not “new motor vehicle” subject to
Act's refund-or-replace provision for new goods; phrase was used as catch-all in list of
vehicles that had been driven for various purposes before sale and that had full express
warranties, Legislature chose not to refer to transferred warranties in definition of “new
motor vehicle,” and legislative history did not indicate intent to expand manufacturers'
liability under Act to large class of used vehicles that happened to have original, unexpired
warranties. Cal. Civ. Code §§ 1791.2(a)(1), 1793.2(d)(2), 1793.22(e)(2), 1795.90(a).


15 Cases that cite this headnote


[10] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
The phrase “other motor vehicles sold with a manufacturer's new car warranty,” in the
Song-Beverly Act provision defining “new motor vehicle,” refers to cars sold with a
full warranty, not to previously sold cars accompanied by some balance of the original
warranty. Cal. Civ. Code § 1793.22(e)(2).


15 Cases that cite this headnote


[11] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Sales Remote or subsequent purchasers
Though not entitled to the refund-or-replace remedy for new vehicles under the Song-
Beverly Act, the beneficiary of a transferable express warranty covering a previously-
owned vehicle can sue a manufacturer for breach of an express warranty to repair
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defects under the California Uniform Commercial Code. Cal. Civ. Code §§ 1793.2(d)(2),
1793.22(e)(2); Cal. Com. Code §§ 2313, 2714, 2715.


5 Cases that cite this headnote


**384  APPEAL from the Superior Court of Riverside County. L. Jackson Lucky IV, Judge.
Affirmed. (Super.Ct.No. RIC1807727)


Attorneys and Law Firms


Rosner, Barry & Babbitt, Hallen D. Rosner, Arlyn L. Escalante, San Diego; Knight Law Group,
Steve Mikhov, Los Angeles, and Roger R. Kirnos for Plaintiffs and Appellants.


Clark Hill, David L. Brandon, Los Angeles, Georges A. Haddad, San Francisco; Horvitz & Levy,
Lisa Perrochet, and Shane H. McKenzie, Burbank, for Defendant and Respondent.


OPINION


SLOUGH, J.


*214  This appeal from a grant of summary judgment involves the Song-Beverly Consumer
Warranty Act (the Act) (Civ. Code, § 1790 et seq.)—also known as California's “Lemon
Law”—which provides special consumer remedies to purchasers of new cars covered by express
warranties. 1  The remedy at issue here, commonly called the “refund-or-replace” provision,
requires a manufacturer to replace a defective “new motor vehicle” or make restitution if, after
a reasonable number of attempts, the manufacturer (or its representative) is unable to repair the
vehicle to conform to the applicable express warranty. (§ 1793.2, subd. (d)(2).) The Act defines
“new motor *215  vehicle” as a new vehicle purchased primarily for personal (nonbusiness)
purposes but also specifies that the term includes “a dealer-owned vehicle and a ‘demonstrator’ or
other motor vehicle sold with a manufacturer's new car warranty.” (§ 1793.22, subd. (e)(2).)


1 Unlabeled statutory citations refer to the Civil Code.


Plaintiffs Everardo Rodriguez and Judith Arellano purchased a two-year-old Dodge truck from
a used car dealership. The truck had over 55,000 miles on it and, though the manufacturer's
basic warranty had expired, the limited powertrain warranty had not. After experiencing electrical
defects with the truck, plaintiffs sued the manufacturer, FCA US, LLC (Chrysler), 2  for violation
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of the refund-or-replace provision. FCA moved for summary judgment, arguing the truck was not
a “new motor vehicle,” and the trial judge agreed.


2 FCA, or Fiat Chrysler Automobiles, is the parent company that oversees Chrysler and
Dodge, among other brands. (Santana v. FCA US, LLC (2020) 56 Cal.App.5th 334, 339, 270
Cal.Rptr.3d 335.)


The sole issue in this case is whether the phrase “other motor vehicle sold with a manufacturer's
new car warranty” covers sales of previously owned vehicles with some balance remaining on the
manufacturer's express warranty. We conclude it does not and that the phrase functions instead as
a catchall for sales of essentially new vehicles where the applicable warranty was issued with the
sale. We therefore affirm.


I


FACTS


In 2013 plaintiffs purchased a 2011 Dodge Ram 2500 from the Pacific Auto Center in Fontana. The
truck originally **385  came with a basic three-year/36,000 mile bumper-to-bumper warranty and
a five-year/100,000 mile limited powertrain warranty, which covers the engine, transmission, and
drive system. At the time of the sale, the truck had over 55,000 miles on it and its basic warranty
had expired, though an unspecified balance remained on the powertrain warranty.


A year later, the truck's check engine light came on and plaintiffs took it to an authorized Chrysler
dealer in Hemet for repair. The dealer appeared to fix the issue, but over the next year or so (through
May 2015), the check engine light came on repeatedly, necessitating five additional trips to the
same dealer for service.


On April 30, 2018, plaintiffs sued FCA alleging four causes of action, only one of which is at
issue in this appeal—violation of section 1793.2, *216  subdivision (d)(2), the Act's “new motor
vehicle” refund-or-replace provision. Plaintiffs alleged the truck suffered defects in its Totally
Integrated Power Module (TIPM), an enclosed device in the engine compartment that contains a
circuit board and regulates electrical power to most of the truck's systems. (Santana v. FCA US,
LLC, supra, 56 Cal.App.5th at p. 339, 270 Cal.Rptr.3d 335.) They alleged they had afforded FCA
a reasonable number of attempts to fix the issues with the TIPM and, because FCA failed to do
so, they were entitled to a refund of the truck's sale price or a replacement vehicle.


FCA filed a motion for summary judgment, arguing plaintiffs' claim failed because the
manufacturer's refund-or-replace provision applies to new vehicles only, and it was undisputed
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plaintiffs purchased the truck used. FCA presented evidence that the Pacific Auto Center is an
unaffiliated, third party reseller and therefore was not one of its representatives at the time of sale.
It also presented evidence that no warranties were issued at the time of sale.


After a hearing on the motion, Riverside County Superior Court Judge Jackson Lucky concluded
a previously owned vehicle sold with a balance remaining on one of the manufacturer's express
warranties does not qualify as a “new motor vehicle” under the Act. The judge entered judgment
in favor of FCA, and plaintiffs timely appealed.


II


ANALYSIS


A. Standard of Review
[1]  [2] A party moving for summary judgment bears an overall burden of persuasion to
demonstrate there is no triable issue of material fact and they are entitled to judgment as a matter
of law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 845, 107 Cal.Rptr.2d 841, 24
P.3d 493.) “In reviewing a defense summary judgment, we apply the traditional three-step analysis
used by the trial court, that is, we (1) identify the pleaded issues, (2) determine if the defense has
negated an element of the plaintiff's case or established a complete defense, and if and only if so,
(3) determine if the plaintiff has raised a triable issue of fact.” (Meddock v. County of Yolo (2013)
220 Cal.App.4th 170, 175, 162 Cal.Rptr.3d 796.)


[3]  [4]  [5]  [6] Where, as here, we are asked to answer a purely legal question of statutory
interpretation based on undisputed facts, we independently construe the relevant statutory
provisions. (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 749-750, 135 Cal.Rptr.2d 433.)
Because the language of the provision is the most reliable indicator of legislative intent, we *217
start there, giving the words their plain and commonsense meaning within the context in which
they appear. ( **386  Coalition of Concerned Communities, Inc. v. City of Los Angeles (2004)
34 Cal.4th 733, 737, 21 Cal.Rptr.3d 676, 101 P.3d 563.) “If the language is unambiguous, ‘then
the Legislature is presumed to have meant what it said, and the plain meaning of the language
governs.’ [Citation.] ‘If the statutory language permits more than one reasonable interpretation,
courts may consider other aids, such as the statute's purpose, legislative history, and public policy.’
” (Kirzhner v. Mercedes-Benz USA, LLC (2020) 9 Cal.5th 966, 972, 266 Cal.Rptr.3d 346, 470 P.3d
56 (Kirzhner).)


B. The Song-Beverly Act



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001516569&pubNum=0004040&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4040_845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_845 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001516569&pubNum=0004040&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4040_845&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_845 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031713578&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4041_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_175 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031713578&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4041_175&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_175 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003419382&pubNum=0004041&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4041_749&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_749 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005721368&pubNum=0004040&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4040_737&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_737 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005721368&pubNum=0004040&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_4040_737&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_737 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051525682&pubNum=0007052&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_7052_972&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_972 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051525682&pubNum=0007052&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&fi=co_pp_sp_7052_972&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_972 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051525682&pubNum=0007052&originatingDoc=I90b18200b6b911ecbc539a6a9fc685ab&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Rodriguez v. FCA US, LLC, 77 Cal.App.5th 209 (2022)
292 Cal.Rptr.3d 382, 22 Cal. Daily Op. Serv. 3528, 2022 Daily Journal D.A.R. 3397


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 7


Because we do not read statutory provisions in isolation, we consider the broader statutory context
in which the definition of “new motor vehicles” applies before turning to the definition itself.


1. Statutory framework


[7] “The Song-Beverly Act is a remedial statute designed to protect consumers who have
purchased products covered by an express warranty.” (Robertson v. Fleetwood Travel Trailers of
California, Inc. (2006) 144 Cal.App.4th 785, 798, 50 Cal.Rptr.3d 731.) To that end, it regulates
warranty terms and imposes service and repair obligations on the parties who issue the warranties.
(Joyce v. Ford Motor Co. (2011) 198 Cal.App.4th 1478, 1486, 131 Cal.Rptr.3d 548.)


The Act defines the parties who issue warranties as follows. A manufacturer is an entity “that
manufactures, assembles, or produces consumer goods.” (§ 1791, subd. (j).) A distributor is an
entity “that stands between the manufacturer and the retail seller in purchases, consignments, or
contracts for sale of consumer goods.” (§ 1791, subd. (e).) A seller or retailer is an entity “that
engages in the business of selling or leasing consumer goods to retail buyers.” (§ 1791, subd. (l).)


The Act requires that where a manufacturer sells “consumer goods” accompanied by an express
warranty, it must maintain local repair facilities “to carry out the terms of those warranties.” (§
1793.2, subd. (a)(1)(A).) Importantly, “consumer goods” are defined as “any new product or part
thereof that is used, bought, or leased for use primarily for personal, family, or household purposes,
except for clothing and consumables.” (§ 1791, subd. (a), italics added.) If, “after a reasonable
number of attempts” the manufacturer is unable to conform the consumer goods to the applicable
express warranty, the refund-or-replace provision kicks in, and “the manufacturer shall either
replace the goods or reimburse the buyer in an amount equal to the purchase price paid by the
buyer.” (§ 1793.2, subd. (d)(1).)


*218  The Act also provides for implied warranties of merchantability and fitness for “consumer
goods”—i.e., new products. (§§ 1791.1, subd. (c), 1792.) These implied warranties may not last
less than 60 days or more than one year after the sale of the consumer goods to which they apply,
and liability for their breach lies with the manufacturer. (§§ 1791.1, subd. (c), 1792.)


That's not to say the Act has no protections for used goods; it does, but the protections are limited
and bind the seller or distributor of the used product. (§ 1795.5.) Section 1795.5 provides express
warranty protections for used goods only where the entity selling the used product issues an express
warranty at the time of sale. The provision states: “Notwithstanding the provisions of subdivision
(a) of Section 1791 defining consumer goods to mean “new” goods, the obligation of a distributor
or retail seller of used consumer goods in a sale in which an express warranty is given shall be
the same as that imposed on manufacturers under this chapter.” (Italics added.) “It shall be the
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obligation of the **387  distributor or retail seller making express warranties with respect to used
consumer goods (and not the original manufacturer, distributor, or retail seller making express
warranties with respect to such goods when new) to maintain sufficient service and repair facilities
within this state to carry out the terms of such express warranties.” (§ 1795.5, subd. (a), italics
added.)


[8] The Act also provides implied warranties for used products. These are shorter than the implied
warranties for new products; their maximum duration is three months. (§ 1795.5, subd. (c).) As
is the case with liability for breach of express warranties, “in the sale of used consumer goods,
liability for breach of implied warranty lies with distributors and retailers, not the manufacturer,”
unless the manufacturer issues a new warranty along with the sale of the used good. (Ruiz Nunez
v. FCA US LLC (2021) 61 Cal.App.5th 385, 398, 275 Cal.Rptr.3d 618 (Nunez), italics added; see
also Kiluk v. Mercedes-Benz USA, LLC (2019) 43 Cal.App.5th 334, 339-340, 256 Cal.Rptr.3d 484
(Kiluk) [“The Song-Beverly Act provides similar remedies in the context of the sale of used goods,
except that the manufacturer is generally off the hook”].)


Thus, a hallmark of the Act is that its consumer protections apply against the party who sold the
product to the buyer and issued the express warranty. With this framework in mind, we turn to the
refund-or-replace provision at issue and the definition of “new motor vehicle.”


2. The “new motor vehicle” refund-or-replace provision


In 1982, the Legislature amended the Act to include provisions specifically applicable to
motor vehicles; this amendment became known as *219  the Lemon Law. (Jensen v. BMW of
North America, Inc. (1995) 35 Cal.App.4th 112, 123, 41 Cal.Rptr.2d 295 (Jensen).) The motor
vehicle refund-or-replace provision—section 1793.2, subdivision (d)(2)—is similar to the general,
consumer goods refund-or-replace provision, except that it requires the manufacturer to provide the
remedy “promptly” and contains vehicle-specific rules regarding both replacement and restitution.
(§ 1793.2, subd. (d)(2).) Like its consumer goods counterpart, section 1793.2, subdivision (d)(2)
applies to sales of new vehicles only; specifically, it applies to “a new motor vehicle, as that term
is defined in paragraph (2) of subdivision (e) of Section 1793.22.”


Initially, the Act's definition of “new motor vehicle” consisted of a single sentence describing the
term as any “new motor vehicle which is used or bought for use primarily for personal, family,
or household purposes.” (Former § 1793.2, subd. (e)(4)(B), Stats. 1982, ch. 388, § 1, p. 1723;
Park City Services, Inc. v. Ford Motor Co., Inc. (2006) 144 Cal.App.4th 295, 304, 50 Cal.Rptr.3d
373.) But over the years, the definition underwent several amendments to include certain types of
vehicles that didn't obviously or technically satisfy the general definition.
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The current definition, located in section 1793.22, subdivision (e)(2) provides: “ ‘New motor
vehicle’ means a new motor vehicle that is bought or used primarily for personal, family, or
household purposes. ‘New motor vehicle’ also means a new motor vehicle with a gross vehicle
weight under 10,000 pounds that is bought or used primarily for business purposes by a person ...
or any other legal entity, to which not more than five motor vehicles are registered in this state.
‘New motor vehicle’ includes the chassis, chassis cab, and that portion of a motor home devoted
to its propulsion, ... [and] a dealer-owned vehicle and a ‘demonstrator’ or other motor vehicle
sold with a manufacturer's new car warranty .... A demonstrator is a **388  vehicle assigned by
a dealer for the purpose of demonstrating qualities and characteristics common to vehicles of the
same or similar model and type.” (Italics added.)


C. Plaintiffs' Truck Is Not a “New Motor Vehicle”
[9] Plaintiffs argue the phrase “other motor vehicle sold with a manufacturer's new car warranty”
describes their truck because it still had a balance remaining on an express warranty from the
manufacturer—the limited powertrain warranty—when Pacific Auto Center sold it to them. FCA
argues the phrase qualifies dealer-owned cars and demonstrators and thus refers to vehicles that,
like those two types of vehicles, have not been previously sold and are sold with new or full
warranties. FCA argues plaintiffs' interpretation is at odds with the rest of the Act's definition of
“new motor vehicles.” While *220  we acknowledge that in isolation the phrase “other motor
vehicle sold with a manufacturer's new car warranty” could arguably refer to any car sold with
a manufacturer's warranty still in force, we agree with FCA that context clearly requires a more
narrow interpretation. Context is a fundamental aspect of statutory interpretation, and here it's key
to discerning the phrase's meaning. (Kirzhner, supra, 9 Cal.5th at p. 972, 266 Cal.Rptr.3d 346, 470
P.3d 56 [“We do not consider statutory language in isolation; instead, we examine the entire statute
to construe the words in context”].)


To begin with, the phrase appears in a definition of new motor vehicles. That fact alone strongly
suggests the Legislature did not intend the phrase to refer to used (i.e., previously sold) vehicles.
But, more importantly, the phrase is preceded by “a dealer-owned vehicle and demonstrator,”
which comprise a specific and narrow class of vehicles. Though they have not been previously
sold to a consumer, demonstrators and dealer-owned cars are used in the sense that they will
have been driven for various purposes before sale. As such, they will necessarily have more
miles on their odometers than the typical vehicle in a dealer's new car inventory. What makes
these vehicles unique is that even though they aren't technically new, manufacturers (or their
dealer-representatives) treat them as such upon sale by providing the same type of manufacturer's
warranty that accompany new cars.


In other words, demonstrators and dealer-owned vehicles comprise a narrow category of basically
new vehicles—they have never been previously sold to a consumer and they come with full express
warranties. Given this context, we think the most natural interpretation of the phrase “other motor
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vehicle sold with a manufacturer's new car warranty” is that it, too, refers to vehicles that have
never been previously sold to a consumer and come with full express warranties.


Plaintiffs urge us to construe the phrase “other motor vehicle sold with a manufacturer's new car
warranty” as a distinct item in a list of three types of vehicles—a standalone category of previously
sold vehicles that are conceptually distinct from dealer-owned vehicles and demonstrators. But the
provision's grammatical structure signals the list contains two types of vehicles, not three. If the
list contained three distinct types of vehicles, we would expect to see commas separating the types.
Instead, the use of “and” and “or” to separate the three items indicates the Legislature structured
the provision as a list of two vehicles (dealer-owned vehicles “and” demonstrators) followed by
an adjectival clause qualifying or describing those vehicles. This organization reveals that, rather
than create a new and different class of vehicles, the phrase was intended to function as a catchall
provision to cover a **389  narrow class vehicle—the previously driven, but basically new (i.e.,
not previously sold) car.


*221  Indeed, nothing about the wording or structure of the provision indicates the Legislature
intended to expand the definition of “new motor vehicle” to include used vehicles sold with some
part of the manufacturer's warranty still in force. And the expansion would be a significant one, as
there is no standard length for the express warranties that manufacturers issue. Some bumper-to-
bumper warranties last for one year or 12,000 miles while others for five years and 60,000 miles,
and some limited warranties last 10 years or more. Even a warranty like the one here—three years
or 36,000 miles—could see several different owners before it expires. We think if the Legislature
intended to expand the definition of “new motor vehicle” to include a potentially vast category
of used cars it would have done so more clearly and explicitly than tucking it into a reference to
demonstrators and dealer-owned vehicles.


As we read the phrase, its clear purpose is to function as a catchall to ensure that manufacturers
cannot evade liability under the Act by claiming a vehicle doesn't qualify as new because the
dealership hadn't actually used it as a demonstrator. For example, the phrase would cover a car
used by the manufacturer or dealer for any purpose (say, a service loaner), so long as the car was
sold as if it were new—that is, with a full new car warranty.


We also note that plaintiffs' interpretation raises more questions than it answers. For example, how
would the Act treat a car that was sold by private seller before eventually ending up at a used
car dealership? It's clear the Act doesn't cover products purchased in private sales (§ 1791, subd.
(l)), but if our hypothetical car were purchased from the used car dealership before its warranties
expired, would it transform from a used vehicle back to new upon its third sale?


Another question is whether a buyer who purchases a used car with only a few miles remaining
on the original warranty would be entitled to the same protection as the original buyer. If so,
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what would constitute “a reasonable number of attempts” to repair the vehicle? (§ 1793.2, subd.
(d)(2).) We would either have to conclude the refund-or-replace remedy is toothless for such
buyers or permit them to use previous owners' repair experiences towards their claim. We doubt
the Legislature intended to create such confusion when it created the “dealer-owned vehicle/
demonstrator” category of “new motor vehicle.” (See Alford v. Pierno (1972) 27 Cal.App.3d 682,
688, 104 Cal.Rptr. 110 [courts should interpret statutory language to “produce a result that is
reasonable” and to “promote rather than defeat the general purpose and policy of the law”].)


The problems with plaintiffs' interpretation only increase when we consider the phrase in the
broader context of the Act as a whole. As we've *222  seen, the Act makes it clear when a
provision applies to used or previously owned products by including the term “used” in the
provision. Notably, that term is absent from the definition of “new motor vehicle” as well as from
the manufacturer's refund-or-replace provision. Instead, the Legislature created a separate, seller
refund-or-replace provision for used goods. The fact that provision places liability on the party
who issues the warranty along with the sale (the seller) and explicitly disclaims any liability on
the part of the manufacturer is another strong indication the phrase at issue functions as a catchall
for vehicles that have not been previously sold and that come with full warranties. (§ 1795.5.)


Our examination of the entire Act yields two additional reasons for concluding the **390  phrase
doesn't cover subsequent sales of vehicles with unexpired manufacturer's warranties. First, the
Act defines “express warranty” as any “written statement arising out of a sale to the consumer
of a consumer good pursuant to which the manufacturer ... undertakes to preserve or maintain
the utility or performance of the consumer good ....” (§ 1791.2, subd. (a)(1), italics added.) In
plaintiffs' case, the limited powertrain warranty did not “aris[e] out of” the sale, it transferred to
plaintiffs by operation of law along with title to the truck. The warranty arose from the initial sale
to the truck's first buyer.


Second, as part of the Motor Vehicle Warranty Adjustment Programs (§§ 1795.90-1795.93), the
Act requires manufacturers to notify all “consumers” of any warranty adjustments regarding safety
or emissions-related recalls, and defines “consumer” as “any person to whom the motor vehicle is
transferred during the duration of an express warranty.” (§ 1795.90, subd. (a), italics added.) This
definition of “consumer” indicates the Legislature is aware of the distinction between warranties
that arise out of a sale and those that transfer to subsequent purchasers as a result of a sale.
The lack of reference to transferred warranties in the definition of “new motor vehicle” suggests
the Legislature made a deliberate choice not to include sales of used vehicles accompanied by
unexpired express warranties.


Based on all of these textual reasons, we conclude the phrase “other motor vehicle sold with
a manufacturer's new car warranty” unambiguously refers to cars that come with a new or full
express warranty. But even if this meaning weren't readily apparent from the statute, the Act's
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legislative history would convince us the phrase refers to vehicles sold with full warranties. The
phrase was added to the Act's definition of “new motor vehicle” in 1987 with the enactment
of Assembly Bill Number 2057. The enrolled bill report explains that our lawmakers deemed it
necessary to add “dealer-owned vehicles and ‘demonstrator’ vehicles sold with a manufacturer's
new car warranty” to the definition of “new motor *223  vehicles” because “[s]ome buyers [were]
being denied the remedies under the lemon law because their vehicle is a ‘demonstrator’ or ‘dealer-
owned’ car, even though it was sold with a new car warranty.” (Dept. Consumer Affairs, Enrolled
Bill Rep. on Assem. Bill No. 2057 (Sept. 25, 1987) pp. 3, 5, italics added.) This discussion indicates
the amendment was intended to provide relief to a narrow class of consumers by targeting a specific
type of vehicle—the basically new car. Notably absent from the discussion is any mention of
used vehicles. Indeed, we found no reference to used vehicles in any of the legislative materials
regarding Assembly Bill Number 2057. One would assume that if the amendment proposed to
expand manufacturers' liability under the Act to a large class of used vehicles, such a change to
the status quo would warrant mention if not discussion.


As far as we're aware, the issue before us is one of first impression; no California court has
addressed whether a used car purchased from a retail seller unaffiliated with the manufacturer
qualifies as a “new motor vehicle” simply because there is some balance remaining on the
manufacturer's warranty. There is, however, one federal case directly on point, and it reaches the
same conclusion we do.


In Johnson v. Nissan N.Am., Inc. (N.D. Cal. 2017) 272 F.Supp.3d 1168, the plaintiff sued Nissan
under the manufacturer's refund-or-replace provision after the car she purchased from a used car
dealership suffered alleged defects. She argued she was entitled to relief because her car was
still under Nissan's three-year or 36,000-mile **391  basic warranty. The court disagreed and
dismissed her claim on the ground her car was not a “new motor vehicle.” The court explained
that because the plaintiff “purchased her car through CarMax, a third-party reseller” the only way
she would be entitled to the Act's express warranty protections was if CarMax “extended express
and implied warranties to her.” (Id. at p. 1179.) Such is the case here. The record doesn't indicate
whether Pacific Auto Center issued any warranties to plaintiffs, but that would be the only way
they could seek a refund or replacement under the Act.


Plaintiffs argue Jensen is on point, but we find the case easily distinguishable. Jensen involved a
lease by a manufacturer-affiliated dealer who issued a full new car warranty along with the lease.
The issue was whether the leased car qualified as a “new motor vehicle” under the Act. Plaintiff
had learned of the car through a newspaper ad offering leases of “BMW demonstrators.” (Jensen,
supra, 35 Cal.App.4th at p. 119, 41 Cal.Rptr.2d 295.) When she arrived at the dealership—a BMW-
authorized dealership—the car had 7,565 miles on its odometer. The salesperson told her this was
because it had previously been used by BMW as a demonstrator. The plaintiff agreed to lease the
car and the *224  salesperson gave her BMW's 36,000-mile warranty “on top” of the miles already
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on the odometer. (Ibid.) As it turned out, the salesperson was wrong and the car was not in fact
a demonstrator; it had been previously owned by the BMW Leasing Corporation and registered
in New Jersey.


BMW tried to use that fact to its advantage in court, arguing the car didn't qualify as a “new motor
vehicle” because it wasn't in fact a demonstrator. BMW argued that the car didn't qualify as “other
motor vehicle sold with a manufacturer's new car warranty” because the category “clarifies the
word ‘demonstrator’ and is not intended as a separate category.” (Jensen, supra, 35 Cal.App.4th
at p. 122, 41 Cal.Rptr.2d 295.) The court rejected BMW's position and concluded the car qualified
as a new vehicle because BMW's representative issued a new car warranty with the lease. (Ibid.)
The court also rejected BMW's interpretation of the phrase “other motor vehicle sold with a
manufacturer's new car warranty,” reasoning that the phrase referred to “cars sold with a balance
remaining on the manufacturer's new motor vehicle warranty.” (Id. at p. 123, 41 Cal.Rptr.2d 295.)
Plaintiffs seize on this statement to argue their interpretation is correct.


Though we think Jensen was correctly decided, we agree with Dagher that its statement about
“the Act's coverage for subsequent purchasers of vehicles with a balance remaining on the
express warranty must be read in light of the facts then before the court and are limited in that
respect.” (Dagher v. Ford Motor Co. (2015) 238 Cal.App.4th 905, 923, 190 Cal.Rptr.3d 261.)
Given that those facts included a car leased with a full manufacturer's warranty issued by the
manufacturer's representative, the court was not asked to decide whether a used car with an
unexpired warranty sold by a third party reseller qualifies as a “new motor vehicle.”


Dagher is not the only opinion to question Jensen's statement about express warranties. In Kiluk,
the court expressed “reservations” about the statement because it implied that “a car accompanied
by a 20-year warranty” would qualify as a “new motor vehicle” if it were purchased used “on year
18.” (Kiluk, supra, 43 Cal.App.5th at p. 340, fn. 4, 256 Cal.Rptr.3d 484.) Kiluk questioned the
wisdom of an approach that considered “every car sold with any portion of a new-vehicle warranty
remaining” to be a new motor vehicle, and **392  stated it was more likely the phrase “other
motor vehicle sold with a manufacturer's new car warranty” refers to “cars originally sold with a
new motor vehicle warranty, not subsequent sales.” (Ibid.)


We agree with Kiluk on this point. In other words, we agree with Jensen's holding but not all
of its reasoning. And the holding hurts, not helps, plaintiffs' argument. BMW's attempt to avoid
liability by claiming the vehicle wasn't actually a demonstrator exemplifies the need for a catchall
provision covering any not-previously-sold car accompanied by a full new car warranty.


*225  [10] Having examined the statutory provision, its place within the Act as a whole, and its
legislative history, we conclude the phrase “other motor vehicles sold with a manufacturer's new
car warranty” refers to cars sold with a full warranty, not to previously sold cars accompanied
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by some balance of the original warranty. We therefore conclude the trial judge was correct to
conclude plaintiffs' truck does not meet the definition of “new motor vehicle” and to dismiss their
claim against FCA as a result.


[11] As a final point, we note our conclusion doesn't mean that plaintiffs or others in their
position have no legal recourse against a manufacturer who fails to conform a vehicle to an
applicable, unexpired express warranty. Though not entitled to the Act's refund-or-replace remedy,
the beneficiary of a transferrable express warranty can sue a manufacturer for breach of an express
warranty to repair defects under the California Uniform Commercial Code. (Cal. U. Com. Code,
§§ 2313, 2714, 2715.)


III


DISPOSITION


We affirm the judgment. Appellants shall bear costs on appeal.


We concur:


MILLER, Acting P.J.


RAPAHEL, J.


All Citations


77 Cal.App.5th 209, 292 Cal.Rptr.3d 382, 22 Cal. Daily Op. Serv. 3528, 2022 Daily Journal D.A.R.
3397
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139 Cal. 325, 73 P. 864


SAN FRANCISCO LUMBER COMPANY, Appellant,
v.


D. H. BIBB et al., Respondents.


Supreme Court of California.
S. F. No. 3041.
June 15, 1903.


BUILDING CONTRACT — VOID BOND OF CONTRACTOR — FAILURE OF
MATERIALMAN TO FILE LIEN.
Where the bond of a contractor is void, because given in pursuance of the unconstitutional
provisions of section 1203 of the Code of Civil Procedure, it is immaterial to consider whether
the failure of a materialman to file a lien does or does not release the sureties, as they are not
obligated under the bond.


ID.— STIPULATION — AGREED STATEMENT OF FACTS — QUESTION OF LAW.
Counsel may by stipulation make an agreed statement of facts, but cannot control this court as to
any question of law to be determined under the facts agreed. Where a particular legal conclusion
follows from a given state of facts, no stipulation of counsel can prevent the court from so declaring
it.


APPEAL from a judgment of the Superior Court of the City and County of San Francisco. Frank
H. Kerrigan, Judge.


The facts are stated in the opinion of the court.


*325  William H. Jordan, and Walter S. Brann, for Appellant.
Alexander G. Eells, for Respondent.


*326  LORIGAN, J.


This is an action on a contractor's bond, and from a judgment in favor of the sureties thereon
plaintiff appeals. The bond here involved was obviously given under section 1203 of the Code of
Civil Procedure, and is similar in its general features to the one passed on in another case of San
Francisco Lumber Co. v. Bibb, ante, p. 192, decided on the 2d of this month, which we held, on
the authority of Shaughnessy v. American Surety Co., 138 Cal. 543, to be void.
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And so we must hold the bond here, unless we are limited by a stipulation entered into by counsel,
in an agreed statement of facts in the lower court, that the sole question for determination should be,
whether the failure of the plaintiff, as materialman, to file a lien relieved the sureties on the bond.


Counsel, under section 1138 of the Code of Civil Procedure, may agree as to the facts, but they
cannot control this court by stipulation as to the sole, or any, question of law to be determined
under them.


When a particular legal conclusion follows from a given state of facts, no stipulation of counsel
can prevent the court from so declaring it.


In this case the bond is void, and hence it is immaterial whether the failure of the materialman to
file a lien did, or did not, relieve the sureties, as they were never obligated under it.


The judgment is affirmed.


Angellotti, J., McFarland, J., Shaw, J., Van Dyke, J., and Henshaw, J., concurred.


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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61 Cal.4th 899
Supreme Court of California


Gil SANCHEZ, Plaintiff and Respondent,
v.


VALENCIA HOLDING COMPANY, LLC, Defendant and Appellant.


No. S199119
|


Aug. 3, 2015.


Synopsis
Background: Car buyer brought class action against dealer, alleging violations of the Consumers
Legal Remedies Act (CLRA), the Automobile Sales Finance Act (ASFA), the unfair competition
law (UCL), the Song-Beverly Consumer Warranty Act, and the California Tire Recycling Act
(Tire Recycling Act). Dealer filed motion to compel arbitration pursuant to a provision in the sales
contract, which also contained a class action waiver. The Superior Court, Los Angeles County, No.
BC433634, Rex Heeseman, J., denied the motion to compel on grounds that buyer was statutorily
entitled to maintain CLRA suit as a class action. Dealer appealed, and the Court of Appeal affirmed.
The Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Liu, J., held that:


[1] contract, as a contract of adhesion, was to some degree procedurally unconscionable;


[2] arbitration provision's clause stating that an award was final except that, if the award was $0 or
in excess of $100,000 or included injunctive relief, it could be appealed to a three-arbitrator panel,
was not, on its face, unreasonably one-sided and unenforceable as unconscionable;


[3] arbitration provision's clause stating that dealer would advance buyer's fees and that, in the case
of appeal to a three-arbitrator panel, the appealing party “shall be responsible for the filing fee and
other arbitration costs subject to a final determination by the arbitrators of a fair apportionment
of costs,” was not unconscionable absent any showing that cost of appellate arbitration filing fees
was unaffordable;


[4] arbitration provision's clause stating that “You and we retain any rights to self-help remedies,
such as repossession” did not render arbitration provision unconscionable;



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0148216601&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322143101&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Sanchez v. Valencia Holding Co., LLC, 61 Cal.4th 899 (2015)
353 P.3d 741, 190 Cal.Rptr.3d 812, 165 Lab.Cas. P 61,619, 15 Cal. Daily Op. Serv. 8433...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 2


[5] class waiver in arbitration provision was not unconscionable; and


[6] Federal Arbitration Act (FAA) preempted CLRA's anti-waiver provision insofar as the
provision barred class waivers in arbitration agreements covered by the FAA.


Reversed and remanded.


Chin, J., concurred in part and dissented in part with opinion.


Opinion, 201 Cal.App.4th 74, 135 Cal.Rptr.3d 19, vacated.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion to Compel
Arbitration.


West Headnotes (35)


[1] Alternative Dispute Resolution Validity
Alternative Dispute Resolution Validity of assent
Alternative Dispute Resolution Unconscionability
Under the Federal Arbitration Act (FAA), generally applicable contract defenses, such as
fraud, duress, or unconscionability may provide grounds for invalidating an arbitration
agreement if they are enforced evenhandedly and do not interfere with fundamental
attributes of arbitration. 9 U.S.C.A. § 1 et seq.


19 Cases that cite this headnote


[2] Contracts Unconscionable Contracts
One common formulation of unconscionability is that it refers to an absence of meaningful
choice on the part of one of the parties together with contract terms which are unreasonably
favorable to the other party.


22 Cases that cite this headnote


[3] Contracts Procedural unconscionability
Contracts Substantive unconscionability
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The doctrine of unconscionability has both a procedural and a substantive element, the
former focusing on oppression or surprise due to unequal bargaining power, the latter on
overly harsh or one-sided results.


75 Cases that cite this headnote


[4] Contracts Procedural unconscionability
Contracts Substantive unconscionability
The prevailing view is that procedural and substantive unconscionability must both be
present in order for a court to exercise its discretion to refuse to enforce a contract or clause
under the doctrine of unconscionability, but they need not be present in the same degree;
essentially a sliding scale is invoked which disregards the regularity of the procedural
process of the contract formation, that creates the terms, in proportion to the greater
harshness or unreasonableness of the substantive terms themselves.


61 Cases that cite this headnote


[5] Contracts Procedural unconscionability
Contracts Substantive unconscionability
The more substantively oppressive the contract term, the less evidence of procedural
unconscionability is required to come to the conclusion that the term is unenforceable,
and vice versa.


87 Cases that cite this headnote


[6] Contracts Adhesion contracts;  standardized contracts
Contracts Unconscionable Contracts
The unconscionability doctrine ensures that contracts, particularly contracts of adhesion,
do not impose terms that are overly harsh, unduly oppressive, so one-sided as to shock the
conscience, or unfairly one-sided.


53 Cases that cite this headnote


[7] Contracts Unconscionable Contracts
The unconscionability doctrine is concerned not with a simple old-fashioned bad bargain,
but with terms that are unreasonably favorable to the more powerful party, which includes
terms that impair the integrity of the bargaining process or otherwise contravene the
public interest or public policy, terms that attempt to alter in an impermissible manner
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fundamental duties otherwise imposed by the law, fine-print terms, or provisions that
seek to negate the reasonable expectations of the nondrafting party, or unreasonably and
unexpectedly harsh terms having to do with price or other central aspects of the transaction.


20 Cases that cite this headnote


[8] Contracts Burden of proof;  presumptions
Because unconscionability is a contract defense, the party asserting the defense bears the
burden of proof.


44 Cases that cite this headnote


[9] Contracts Substantive unconscionability
Term “shock the conscience” is not a different standard in practice than other
unconscionability formulations, nor is it the one true, authoritative standard for substantive
unconscionability, exclusive of all others.


4 Cases that cite this headnote


[10] Contracts Unreasonable or Oppressive Contracts
A party cannot avoid a contractual obligation merely by complaining that the deal, in
retrospect, was unfair or a bad bargain.


8 Cases that cite this headnote


[11] Contracts Unconscionable Contracts
Not all one-sided contract provisions are unconscionable.


75 Cases that cite this headnote


[12] Contracts Substantive unconscionability
Descriptions of unconscionable contract provisions such as “overly harsh,” “unduly
oppressive,” and “unreasonably favorable” all mean the same thing.


21 Cases that cite this headnote


[13] Contracts Unconscionable Contracts
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An evaluation of unconscionability is highly dependent on context.


11 Cases that cite this headnote


[14] Contracts Unconscionable Contracts
A contract can provide a “margin of safety” that provides the party with superior
bargaining strength a type of extra protection for which it has a legitimate commercial
need without being unconscionable.


7 Cases that cite this headnote


[15] Contracts Procedural unconscionability
Contracts Substantive unconscionability
The substantive unfairness of contract terms must be considered in light of any procedural
unconscionability.


46 Cases that cite this headnote


[16] Contracts Unconscionable Contracts
The ultimate issue in every unconscionability case is whether the terms of the contract
are sufficiently unfair, in view of all relevant circumstances, that a court should withhold
enforcement.


44 Cases that cite this headnote


[17] Alternative Dispute Resolution Unconscionability
Contracts Unconscionable Contracts
The unconscionability standard is, as it must be, the same for arbitration and nonarbitration
agreements.


40 Cases that cite this headnote


[18] Alternative Dispute Resolution Unconscionability
The application of unconscionability doctrine to an arbitration clause must proceed from
general principles that apply to any contract clause.


13 Cases that cite this headnote
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[19] Alternative Dispute Resolution Unconscionability
The standard for substantive unconscionability—the requisite degree of unfairness beyond
merely a bad bargain—must be as rigorous and demanding for arbitration clauses as for
any contract clause.


20 Cases that cite this headnote


[20] Alternative Dispute Resolution Unconscionability
Automobile sales contract, as a contract of adhesion, was to some degree procedurally
unconscionable, even if buyer was able to negotiate the price for the vehicle and did not
attempt to negotiate arbitration provision alleged to be unconscionable.


42 Cases that cite this headnote


[21] Contracts Procedural unconscionability
In the context of consumer contracts, it is not required, as a prerequisite to finding
procedural unconscionability, that the complaining party show it tried to negotiate
standardized contract provisions.


10 Cases that cite this headnote


[22] Contracts Procedural unconscionability
Contracts Substantive unconscionability
A finding of procedural unconscionability does not mean that a contract will not be
enforced, but rather that courts will scrutinize the substantive terms of the contract to
ensure they are not manifestly unfair or one-sided.


29 Cases that cite this headnote


[23] Alternative Dispute Resolution Unconscionability
Arbitration provision in automobile sales contract which provided that an award was final
except that, if the award was $0 or in excess of $100,000 or included injunctive relief, it
could be appealed to a three-arbitrator panel, was not, on its face, unreasonably one-sided
and unenforceable as unconscionable; even assuming buyer was more likely to appeal
$0 award while dealer was more likely to appeal $100,000 or greater award, there was
nothing to indicate that one provision was more likely to be invoked than the other, and
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potentially far-reaching nature of injunctive relief, which could force dealer to change
business practices, justified extra protection of arbitral review.


1 Case that cites this headnote


[24] Antitrust and Trade Regulation Injunction
The public has a strong interest in ensuring that fraudulent business practices are enjoined.


[25] Alternative Dispute Resolution Unconscionability
Arbitration provision in sales contract for high-end luxury automobile which provided
that dealer would advance buyer's fees and that, in the case of appeal to a three-arbitrator
panel, the appealing party “shall be responsible for the filing fee and other arbitration costs
subject to a final determination by the arbitrators of a fair apportionment of costs,” was
not unconscionable absent any showing that cost of appellate arbitration filing fees was
unaffordable for buyer such that it would thwart his ability to take an appeal in the limited
circumstances where such appeal was available. West's Ann.Cal.Civ.Code § 1670.5.


11 Cases that cite this headnote


[26] Alternative Dispute Resolution Unconscionability
Because a predispute consumer arbitration agreement is an agreement to settle future
disputes by arbitration, the proper inquiry into unconscionability is what dispute resolution
mechanism the parties reasonably expected the employee to be able to afford; absent
unforeseeable, and thus not reasonably expected, circumstances, there is no reason to
think that what a consumer can afford when a dispute arises will materially differ from
the parties' understanding of what the employee could afford at the time of entering the
agreement.


5 Cases that cite this headnote


[27] Alternative Dispute Resolution Unconscionability
Arbitration provision in automobile sales contract which provided “You and we retain any
rights to self-help remedies, such as repossession” did not render arbitration provision
unconscionable; agreement did not prohibit provisional injunctive relief to preserve the
status quo, contract also preserved the ability of parties to go to small claims court, and,
while arbitration was an alternative to litigation, self-help remedies were sought outside
of litigation. West's Ann.Cal.C.C.P. § 1281.8(b).
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3 Cases that cite this headnote


[28] Alternative Dispute Resolution Nature, purpose, and right to arbitration in general
Alternative Dispute Resolution Unconscionability
Arbitration is intended as an alternative to litigation, and the unconscionability of an
arbitration agreement is viewed in the context of the rights and remedies that otherwise
would have been available to the parties.


18 Cases that cite this headnote


[29] Secured Transactions Possession by secured party
The remedy of repossession of collateral is an integral part of the business of selling
automobiles on credit and fulfills a legitimate commercial need.


[30] Alternative Dispute Resolution Unconscionability
Class waiver in arbitration provision of automobile sales contract was not unconscionable.


23 Cases that cite this headnote


[31] Alternative Dispute Resolution Validity
The imposition of class action arbitration or litigation interferes with fundamental
attributes of arbitration and thus creates a scheme inconsistent with the Federal Arbitration
Act (FAA). 9 U.S.C.A. § 1 et seq.


11 Cases that cite this headnote


[32] Alternative Dispute Resolution Preemption
Federal Preemption Alternative dispute resolution
Federal Arbitration Act (FAA) preempted anti-waiver provision of the Consumer Legal
Remedies Act (CLRA) insofar as the provision barred class waivers in arbitration
agreements covered by the FAA. 9 U.S.C.A. § 1 et seq.; West's Ann.Cal.Civ.Code §§ 1751,
1781(a).


9 Cases that cite this headnote
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[33] Antitrust and Trade Regulation Waiver of rights or remedies
Parties Consumers, purchasers, borrowers, or debtors
Class actions are among the provisions of the Consumers Legal Remedies Act (CLRA)
that may not be waived. West's Ann.Cal.Civ.Code §§ 1751, 1780, 1781.


1 Case that cites this headnote


[34] Alternative Dispute Resolution Preemption
Federal Preemption Alternative dispute resolution
Rule that states may not require a procedure that interferes with fundamental attributes of
arbitration, even if it is desirable for unrelated reasons, applies equally to requirements
imposed by statute or judicial rule.


3 Cases that cite this headnote


[35] Alternative Dispute Resolution Operation and Effect
Poison pill in automobile sales contract's arbitration provision, which provided that if a
waiver of class action rights was “deemed or found to be unenforceable for any reason,” the
remainder of the provision was unenforceable, did not render entire arbitration provision
unenforceable on grounds that class action waiver was unenforceable, but rather permitted
the parties to choose class litigation over class arbitration in the event that the class waiver
turned out to be legally invalid.


6 Cases that cite this headnote


West Codenotes


Limited on Preemption Grounds
West's Ann.Cal.Civ.Code § 1751


Attorneys and Law Firms


***816  Tharpe & Howell, Christopher S. Maile, Soojin Kang, Sherman Oaks; Callahan
Thompson Sherman & Caudill, Robert W. Thompson, Charles S. Russell, Irvine; Atkinson,
Andelson, Loya, Ruud & Romo, Kellie S. Christianson, Irvine; Greines, Martin, Stein & Richland,
Robert A. Olson, Edward L. Xanders, Meehan R. Rasch and David E. Hackett, Los Angeles, for
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Opinion


LIU, J.


*906  **745  The automobile sales contract in the present case has an arbitration agreement that
provides, among other things, that arbitral awards of $0 or over $100,000 as well as grants but not
denials of injunctive relief may be appealed to a panel of arbitrators. The arbitration agreement also
has provisions that require the party appealing the award to front the costs of the appeal, preserve
the right of the parties to go to small claims court and to pursue self-help remedies, and waive the
right to class action litigation or arbitration. The agreement further provides that if the class waiver
is deemed unenforceable, then the entire arbitration agreement shall be unenforceable.


In this dispute over the sale of a car, plaintiff Gil Sanchez filed a class action lawsuit against
defendant Valencia Holding Company (Valencia), and Valencia moved to compel arbitration. The
trial court denied the motion, finding the class waiver and, in turn, the entire arbitration agreement
unenforceable. Subsequently, the United States Supreme Court held in AT & T Mobility LLC v.
Concepcion (2011) 563 U.S. 333, 131 S.Ct. 1740, 179 L.Ed.2d 742 (Concepcion ) that the Federal
Arbitration Act (FAA) preempts California's unconscionability rule prohibiting class waivers in
consumer arbitration agreements. In deciding Valencia's appeal from the trial court's denial of the
motion to compel arbitration, the Court of Appeal declined to address whether the class waiver was
enforceable and instead held that the arbitration appeal provision and the arbitration agreement as
a whole were unconscionably one-sided. Valencia sought our review, relying on Concepcion.


[1]  While circumscribing the ability of states to regulate the fairness of arbitration agreements,
Concepcion reaffirmed that the FAA does not preempt “ ‘generally applicable **746  contract
defenses, such as fraud, duress, or unconscionability.’ ” (Concepcion, supra, 563 U.S. at p. ––––,
131 S.Ct. at p. 1746.) Under the FAA, these defenses may provide grounds for invalidating an
arbitration agreement if they are enforced evenhandedly and do not “interfere[ ] with fundamental
attributes of arbitration.” ( ***818  Concepcion, at p. ––––, 131 S.Ct. at p. 1748; see Sonic–
Calabasas A, Inc. v. Moreno (2013) 57 Cal.4th 1109, 1143–1145, 163 Cal.Rptr.3d 269, 311 P.3d
184 (we will use *907  common name, Sonic II ).) In the present case, we hold that Concepcion
requires enforcement of the class waiver but does not limit the unconscionability rules applicable
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to other provisions of the arbitration agreement. Applying those rules, we agree with Valencia
that the Court of Appeal erred as a matter of state law in finding the agreement unconscionable.
Accordingly, we reverse the judgment below.


I.


Plaintiff Gil Sanchez filed this class action in March 2010. Two months later, Sanchez
filed a first amended complaint. The complaint arises from Sanchez's purchase of a 2006
“preowned” Mercedes–Benz S500V in 2008 for $53,498.60. Sanchez alleged that Valencia
violated the Consumer Legal Remedies Act (CLRA) (Civ.Code, §§ 1750–1784) by making
false representations about the condition of the automobile. Sanchez also alleged that Valencia
violated several other California laws by (1) failing to separately itemize the amount of the down
payment that is deferred to a date after the execution of the sale contract, (2) failing to distinguish
registration, transfer, and titling fees from license fees, (3) charging the optional Department of
Motor Vehicles electronic filing fee without discussing it or asking if he wanted to pay it, (4)
charging new tire fees for used tires, and (5) requiring him to pay $3,700 to have the vehicle
certified so he could qualify for the 4.99 percent interest rate, when that payment was actually
for an optional extended warranty unrelated to the interest rate. Sanchez alleged violations of the
Automobile Sales Finance Act (Civ.Code, §§ 2981–2984.6), the unfair competition law (UCL)
(Bus. and Prof.Code, §§ 17200–17210), the Song–Beverly Consumer Warranty Act (Civ.Code, §§
1790–1795.8), and Public Resources Code section 42885.


The complaint further alleged that a class action was appropriate based on the large number
of putative class members who have suffered similar violations, the predominance of common
questions of law and fact, the typicality of the claims, and the superiority and benefits of class
litigation. He proposed four distinct classes based on the different types of violations Valencia
allegedly committed.


Valencia filed a motion to compel arbitration pursuant to an arbitration clause in the sale contract
that authorized either party to have any dispute between the parties decided by arbitration. The
arbitration clause had a class action waiver: “If a dispute is arbitrated, you will give up your right
to participate as a class representative or class member on any class claim you may have against
us including any right to class arbitration or any consolidation of individual arbitrations.”


*908  The arbitration clause further provided: “Arbitrators shall be attorneys or retired judges and
shall be selected pursuant to the applicable rules. The arbitrator shall apply governing substantive
law in making an award. The arbitration hearing shall be conducted in the federal district in which
you reside.... We will advance your filing, administration, service or case management fee and your
arbitrator or hearing fee all up to a maximum of $2500, which may be reimbursed by decision of the
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arbitrator at the arbitrator's discretion. Each party shall be responsible for its own attorney, expert
and other fees, unless awarded by the arbitrator under applicable law.... Arbitrator's award shall be
final and binding on all parties, except that in the event the arbitrator's award for a party is $0 or
against a party is in excess ***819  of $100,000, or includes an award of injunctive relief against
a party, that party may request a new arbitration under the rules of the arbitration organization by
a three-arbitrator panel. The appealing party requesting new arbitration shall be responsible for
the filing fee and other arbitration costs subject to a final determination by the arbitrators of a fair
apportionment of costs. Any arbitration **747  under this Arbitration Clause shall be governed by
the Federal Arbitration Act (9 U.S.C. § 1 et seq.) and not by any state law concerning arbitration.


“You and we retain any rights to self-help remedies, such as repossession. You and we retain the
right to seek remedies in small claims court for disputes or claims within that court's jurisdiction,
unless such action is transferred, removed or appealed to a different court. Neither you nor
we waive the right to arbitrate by using self-help remedies or filing suit. Any court having
jurisdiction may enter judgment on the arbitrator's award. This Arbitration Clause shall survive
any termination, payoff or transfer of this contract. If any part of this Arbitration Clause, other than
waivers of class action rights, is deemed or found to be unenforceable for any reason, the remainder
shall remain enforceable. If a waiver of class action rights is deemed or found to be unenforceable
for any reason in a case in which class action allegations have been made, the remainder of this
Arbitration Clause shall be unenforceable.”


As the Court of Appeal summarized: “The Sale Contract is a preprinted document consisting of
one page, 8 ½ inches wide and 26 inches long. There are provisions on both sides that occupy the
entire document, leaving little in the way of margins. Sanchez signed or initialed the front in eight
places, each related to a different provision. No signatures, initials, or other handwriting appears
on the back. The arbitration provision, entitled ‘ARBITRATION CLAUSE,’ is on the back at the
bottom of the page, outlined by a black box. It is the last provision of the Sale Contract concerning
the purchase transaction; a provision related to the assignment of the contract appears below it.
The buyer's final signature appears near the bottom on the front side.”


*909  In opposing arbitration, Sanchez submitted a declaration that said: “When I signed the
documents related to my purchase of the Subject Vehicle, I was presented with a stack of
documents, and was simply told by the Dealership's employee where to sign and/or initial each
one. All of the documents (including the purchase contracts) were pre-printed form documents.
When I signed the documents, I was not given an opportunity to read any of the documents, nor was
I given an opportunity to negotiate any of the pre-printed terms. The documents were presented to
me on a take-it-or-leave-it basis, to either sign them or not buy the car.... There was no question
of choice on my part or of my being able to ‘negotiate’ anything. And I had no reason to suspect
that hidden on the back of the contracts ... was a section that prohibited me from being able to sue
the Dealership in court if I had a problem.
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“... When I signed the purchase contract and related documents, the Dealership did not ask me if
I was willing to arbitrate any disputes with it, did not tell me that there was an ‘arbitration clause’
on the back side of the purchase contract, and I did not see any such clause before I signed the
documents. The Dealership did not explain to me what an arbitration clause was. I was not given
any opportunity at any time during my transaction with [the] Dealership to negotiate whether or
not I would agree to arbitrate any potential disputes. I was not given an ***820  option whether
to sign a contract with an arbitration clause or one without.”


The trial court denied the motion to compel arbitration. It held the class waiver unenforceable on
the ground that the CLRA expressly provides for class action litigation and declares the right to
a class action to be unwaivable. (See Civ.Code, §§ 1751, 1781.) Because the arbitration clause
provided that “[i]f a waiver of class action rights is deemed or found to be unenforceable for any
reason in a case in which class action allegations have been made, the remainder of this Arbitration
Clause shall be unenforceable,” the court denied the motion to compel arbitration.


After the trial court's decision but before the Court of Appeal's opinion in this case was filed,
the United States Supreme Court in Concepcion, supra, 563 U.S. 333, 131 S.Ct. 1740 held that
the FAA requires enforcement of class waivers in consumer arbitration agreements and preempts
state law to the contrary. The Court of Appeal declined to decide whether the class waiver at issue
was **748  enforceable and instead affirmed the trial court's decision on different grounds. First,
the court concluded that the agreement contained elements of procedural unconscionability, both
oppression and surprise. Second, the court held that four provisions made the agreement unfairly
one-sided in favor of Valencia. “First, a party who loses before the single arbitrator may appeal to
a panel of three arbitrators if the award exceeds *910  $100,000. Second, an appeal is permitted if
the award includes injunctive relief. Third, the appealing party must pay, in advance, ‘the filing fee
and other arbitration costs subject to a final determination by the arbitrators of a fair apportionment
of costs.’ Fourth, the provision exempts repossession from arbitration while requiring that a request
for injunctive relief be submitted to arbitration. Although these provisions may appear neutral on
their face, they have the effect of placing an unduly oppressive burden on the buyer.” We granted
review.


II.


[2]  [3]  To aid understanding of the issues in this case, we begin by discussing general principles
of unconscionability. “ ‘One common formulation of unconscionability is that it refers to “ ‘an
absence of meaningful choice on the part of one of the parties together with contract terms
which are unreasonably favorable to the other party.’ ” [Citation.] As that formulation implicitly
recognizes, the doctrine of unconscionability has both a procedural and a substantive element, the
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former focusing on oppression or surprise due to unequal bargaining power, the latter on overly
harsh or one-sided results.' ” (Sonic II, supra, 57 Cal.4th at p. 1133, 163 Cal.Rptr.3d 269, 311
P.3d 184.)


[4]  [5]  “ ‘The prevailing view is that [procedural and substantive unconscionability] must both
be present in order for a court to exercise its discretion to refuse to enforce a contract or clause
under the doctrine of unconscionability.’ [Citation.] But they need not be present in the same
degree. ‘Essentially a sliding scale is invoked which disregards the regularity of the procedural
process of the contract formation, that creates the terms, in proportion to the greater harshness
or unreasonableness of the substantive terms themselves.’ [Citations.] In other words, the more
substantively oppressive the contract term, the less evidence of procedural unconscionability is
required to come to the conclusion that the term is unenforceable, and vice versa.” (Armendariz v.
Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83, 114, 99 Cal.Rptr.2d 745, 6 P.3d
669 (Armendariz ).) Courts may find a contract as a ***821  whole “or any clause of the contract”
to be unconscionable. (Civ.Code, § 1670.5, subd. (a).)


[6]  [7]  [8]  As we stated in Sonic II: “The unconscionability doctrine ensures that contracts,
particularly contracts of adhesion, do not impose terms that have been variously described as ‘ “
‘overly harsh’ ” ' (Stirlen v. Supercuts, Inc. (1997) 51 Cal.App.4th 1519, 1532, 60 Cal.Rptr.2d 138),
‘ “unduly oppressive” ’ (Perdue v. Crocker National Bank (1985) 38 Cal.3d 913, 925, 216 Cal.Rptr.
345, 702 P.2d 503 (Perdue )), ‘ “so one-sided as to ‘shock the conscience’ ” ' *911  Pinnacle
Museum Tower Assn. v. Pinnacle Market Development (2012) 55 Cal.4th 223, 246, 145 Cal.Rptr.3d
514, 282 P.3d 1217 (Pinnacle )), or ‘unfairly one-sided’ (Little [v. Auto Stiegler, Inc. (2003) ] 29
Cal.4th [1064], 1071 [130 Cal.Rptr.2d 892, 63 P.3d 979] ). All of these formulations point to the
central idea that unconscionability doctrine is concerned not with ‘a simple old-fashioned bad
bargain’ (Schnuerle v. Insight Communications Co. (Ky.2012) 376 S.W.3d 561, 575 (Schnuerle
)), but with terms that are ‘unreasonably favorable to the more powerful party’ (8 Williston on
Contracts (4th ed. 2010) § 18.10, p. 91). These include ‘terms that impair the integrity of the
bargaining process or otherwise contravene the public interest or public policy; terms (usually of an
adhesion or boilerplate nature) that attempt to alter in an impermissible manner fundamental duties
otherwise imposed by the law, fine-print terms, or provisions that seek to negate the reasonable
expectations of the nondrafting party, or unreasonably and unexpectedly harsh terms having to do
with price or other central aspects of the transaction.’ (Ibid.)” (Sonic II, supra, 57 Cal.4th at p.
1145, 163 Cal.Rptr.3d 269, 311 P.3d 184.) Because unconscionability **749  is a contract defense,
the party asserting the defense bears the burden of proof. (Id. at p. 1148, 163 Cal.Rptr.3d 269,
311 P.3d 184.)


[9]  [10]  [11]  [12]  We further observed in Sonic II, and reaffirm today, that “an examination of
the case law does not indicate that ‘shock the conscience’ is a different standard in practice than
other formulations or that it is the one true, authoritative standard for substantive unconscionability,
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exclusive of all others.” (Sonic II, supra, 57 Cal.4th at p. 1159, 163 Cal.Rptr.3d 269, 311 P.3d 184.)
Nor do we see any conceptual difference among these formulations. Rather, “courts, including
ours, have used various nonexclusive formulations to capture the notion that unconscionability
requires a substantial degree of unfairness beyond ‘a simple old-fashioned bad bargain.’ ” (Id. at
p. 1160, 163 Cal.Rptr.3d 269, 311 P.3d 184, italics added.) This latter qualification is important.
Commerce depends on the enforceability, in most instances, of a duly executed written contract.
A party cannot avoid a contractual obligation merely by complaining that the deal, in retrospect,
was unfair or a bad bargain. Not all one-sided contract provisions are unconscionable; hence
the various intensifiers in our formulations: “overly harsh,” “unduly oppressive,” “unreasonably
favorable.” (See Pinnacle, supra, 55 Cal.4th at p. 246, 145 Cal.Rptr.3d 514, 282 P.3d 1217
[“A contract term is not substantively unconscionable when it merely gives one side a greater
benefit....”].) We clarify today that these formulations, used throughout our case law, all mean the
same thing.


[13]  [14]  [15]  [16]  An evaluation of unconscionability is highly dependent on context.
(See Williams v. Walker–Thomas Furniture Co. (D.C.Cir.1965) 350 F.2d 445, 450 [“The test is
not simple, nor can it be mechanically applied.”].) The doctrine often requires inquiry into the
“commercial setting, purpose, and effect” of the contract ***822  or contract provision. (Civ.Code,
§ 1670.5, subd. (b); accord, Sonic II, supra, 57 Cal.4th at pp. 1147–1148, 163 Cal.Rptr.3d 269,
311 P.3d 184; Walker–Thomas Furniture, at p. 450 [unconscionability must “be considered ‘in
the light of the general commercial background and the *912  commercial needs of the particular
trade or case’ ”].) As we have recognized, “ ‘a contract can provide a “margin of safety” that
provides the party with superior bargaining strength a type of extra protection for which it has
a legitimate commercial need without being unconscionable.’ ” (Armendariz, supra, 24 Cal.4th
at p. 117, 99 Cal.Rptr.2d 745, 6 P.3d 669; see Walker–Thomas Furniture, at p. 450 [“where no
meaningful choice was exercised upon entering the contract,” the test is “whether the terms are
‘so extreme as to appear unconscionable according to the mores and business practices of the time
and place’ ”].) And, as noted, the substantive unfairness of the terms must be considered in light
of any procedural unconscionability. The ultimate issue in every case is whether the terms of the
contract are sufficiently unfair, in view of all relevant circumstances, that a court should withhold
enforcement.


[17]  [18]  [19]  Moreover, our unconscionability standard is, as it must be, the same for
arbitration and nonarbitration agreements. (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct.
at p. 1747.) Of course, unconscionability can manifest itself in different ways, depending on the
contract term at issue. (See, e.g., Washington Mutual Bank v. Superior Court (2001) 24 Cal.4th
906, 916–917, 103 Cal.Rptr.2d 320, 15 P.3d 1071 [choice of law clause]; City of Santa Barbara
v. Superior Court (2007) 41 Cal.4th 747, 777, 62 Cal.Rptr.3d 527, 161 P.3d 1095 [waivers of
liability provision]; Moreno v. Sanchez (2003) 106 Cal.App.4th 1415, 1434, 131 Cal.Rptr.2d 684
[statutes of limitation provision]; Smith, Valentino & Smith, Inc. v. Superior Court (1976) 17 Cal.3d
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491, 495–496, 131 Cal.Rptr. 374, 551 P.2d 1206 [forum selection clause].) But the application
of unconscionability doctrine to an arbitration clause must proceed from general principles that
apply to any contract clause. In particular, the standard for substantive unconscionability—the
requisite degree of unfairness beyond merely a bad bargain—must be as rigorous and demanding
for arbitration clauses as for any contract clause.


Valencia broadly contends that under Concepcion, “absent exceptional circumstances, states—
either judicially or legislatively—may **750  not, under the guise of unconscionability, judge the
supposed fairness of the parties' agreed arbitration process.” In support of that assertion, Valencia
cites “the examples of arbitration-process unconscionability evaluations (ranging from discovery
to evidentiary requirements) that the FAA precludes.” (See Concepcion, supra, 563 U.S. at p.
––––, 131 S.Ct. at p. 1747.)


We recently considered the effect of Concepcion on state law unconscionability doctrine and
observed that “after Concepcion, unconscionability remains a valid defense to a petition to compel
arbitration.” (Sonic II, supra, 57 Cal.4th at p. 1142, 163 Cal.Rptr.3d 269, 311 P.3d 184, citing
Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1746.) “What is new,” we said, “is that
Concepcion clarifies the limits the FAA places on state unconscionability *913  rules as they
pertain to arbitration agreements. It is well established that such rules must not facially discriminate
against arbitration and must be enforced evenhandedly. Concepcion goes further to make clear
that such rules, even when facially nondiscriminatory, must not disfavor arbitration as applied
by imposing procedural requirements that ‘interfere[ ] ***823  with fundamental attributes of
arbitration,’ especially its ‘ “lower costs, greater efficiency and speed, and the ability to choose
expert adjudicators to resolve specialized disputes.” [Citation.]’ (Concepcion, supra, 563 U.S. at
pp. ––––, –––– [131 S.Ct.at pp. 1748, 1751].)” (Sonic II, at p. 1143, 163 Cal.Rptr.3d 269, 311
P.3d 184.)


We proceeded to give examples of “state law rules that do not ‘interfere [ ] with
fundamental attributes of arbitration’ ” and thus “do not implicate Concepcion 's limits on state
unconscionability rules.” (Sonic II, supra, 57 Cal.4th at p. 1143, 163 Cal.Rptr.3d 269, 311 P.3d
184.) “In Little, for example, we found unconscionable a $50,000 threshold for an arbitration
appeal that decidedly favored defendants in employment contract disputes. (Little [v. Auto Stiegler,
Inc.], supra, 29 Cal.4th at pp. 1071–1074 [130 Cal.Rptr.2d 892, 63 P.3d 979].)” (Id. at p. 1144, 130
Cal.Rptr.2d 892, 63 P.3d 979.) As our reference to Little suggests, Concepcion does not immunize
adhesive arbitration processes from state law unconscionability principles as broadly as Valencia
contends.


Justice Chin says allowing multiple formulations to capture the notion of substantive
unconscionability will undermine predictability and will subject arbitration and nonarbitration
provisions of a contract to different standards. (Conc. & dis. opn., post, 190 Cal.Rptr.3d at pp.
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840–841, 353 P.3d at pp. 764–765.) But we have just made clear that all the formulations “mean
the same thing” and “must be as rigorous and demanding for arbitration clauses as for any contract
clause.” (Ante, at p. 821, 822, 353 P.3d at pp. 749, 749.) It seems the main reason Justice Chin
favors “shock the conscience” as the sole formulation is that he believes it is a higher standard
than the alternatives. (Conc. & dis. opn., post, at p. 840, 353 P.3d at p. 764.) Adopting his
approach, however, would call into question a number of cases where we have found substantive
unconscionability under other formulations. (See, e.g., Little, supra, 29 Cal.4th at p. 1074, 130
Cal.Rptr.2d 892, 63 P.3d 979 [“unfairly one-sided”]; Armendariz, supra, 24 Cal.4th at p. 114, 99
Cal.Rptr.2d 745, 6 P.3d 669 [“ ‘ “overly harsh” ’ or ‘ “one-sided” ’ ”]; Graham v. Scissor–Tail, Inc.
(1981) 28 Cal.3d 807, 820, 171 Cal.Rptr. 604, 623 P.2d 165 (Scissor–Tail ) [“unduly oppressive”].)
We see no reason to disturb our precedents, and we reject the view that “shock the conscience”
is a higher standard.


We turn now to Valencia's alternative argument that the arbitration agreement in this case was not
unconscionable under state law.


III.


[20]  [21]  Valencia does not dispute that the contract was adhesive; at oral argument, Valencia
said the contract “meets the definition of adhesive in *914  California.” Instead, Valencia argues
that “adhesion contracts are not per se procedurally unconscionable,” noting that the car was a
luxury item and that Sanchez was able to negotiate the price. Although Valencia says Sanchez
has not shown he was unable to negotiate the arbitration provision (conc. & dis. opn., ante, 190
Cal.Rptr.3d at p. 839, 353 P.3d at p. 763), Valencia **751  does not contend in this court that
Sanchez could have opted out of the arbitration agreement or that he could have negotiated a
sales contract without an arbitration agreement. Indeed, Valencia acknowledged at oral argument
that “[m]any people who are not legally trained do not understand the vast majority of what is in
this contract” and that “if you asked that dealer about everything other than the negotiable terms
of price and interest, they probably don't understand that either ***824  ....” Moreover, in the
context of consumer contracts, we have never required, as a prerequisite to finding procedural
unconscionability, that the complaining party show it tried to negotiate standardized contract
provisions. (See, e.g., Discover Bank v. Superior Court (2005) 36 Cal.4th 148, 160, 30 Cal.Rptr.3d
76, 113 P.3d 1100, disapproved of on other grounds in Concepcion, supra, 563 U.S. 333, 131 S.Ct.
1740 [cardholder agreement in “bill stuffer” had an element of procedural unconscionability];
Perdue v. Crocker National Bank (1985) 38 Cal.3d 913, 924–925, 216 Cal.Rptr. 345, 702 P.2d 503
[signature card “offered to the customer without negotiation is a classic example of the contract
of adhesion”].) And although Valencia argues that 90 percent of the standardized contract was
mandated by statute, it does not contend that the arbitration agreement was so mandated.
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As in many consumer transactions involving standard form contracts, Sanchez apparently did
not read the entirety of his contract, including the arbitration clause. (See Consumer Financial
Protection Bur., Arbitration Study: Rep. to Congress Pursuant to the Dodd–Frank Act (Mar. 2015)
§ 3, p. 19 [fewer than 7 percent of credit card consumers subject to predispute arbitration clauses
knew that they could not sue in court]; cf. Madden v. Kaiser Foundation Hospitals (1976) 17
Cal.3d 699, 710–711, 131 Cal.Rptr. 882, 552 P.2d 1178 [applying “the general rule that one who
assents to a contract is bound by its provisions and cannot complain of unfamiliarity with [its]
language” to a nonadhesive health care contract negotiated by the Board of Administration of the
State Employees Retirement System on the plaintiff's behalf].)


On the other hand, Valencia was under no obligation to highlight the arbitration clause of its
contract, nor was it required to specifically call that clause to Sanchez's attention. Any state law
imposing such an obligation would be preempted by the FAA. (See Doctor's Associates, Inc. v.
Casarotto (1996) 517 U.S. 681, 684, 687–688, 116 S.Ct. 1652, 134 L.Ed.2d 902 [holding state
statute requiring arbitration clause to be in underlined capital letters on the first page of a contract
is preempted]; but cf. Concepcion, supra, 563 U.S. at pp. ––––, fn. 6, 131 S.Ct. at p. 1750, fn. 6
[“States remain free to *915  take steps addressing the concerns that attend contracts of adhesion-
for example, requiring class-action-waiver provisions in adhesive arbitration agreements to be
highlighted.”].) Furthermore, we have held that even when a customer is assured it is not necessary
to read a standard form contract with an arbitration clause, “it is generally unreasonable, in reliance
on such assurances, to neglect to read a written contract before signing it.” (Rosenthal v. Great
Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 424, 58 Cal.Rptr.2d 875, 926 P.2d 1061.)


[22]  Here the adhesive nature of the contract is sufficient to establish some degree of procedural
unconscionability. Yet “a finding of procedural unconscionability does not mean that a contract will
not be enforced, but rather that courts will scrutinize the substantive terms of the contract to ensure
they are not manifestly unfair or one-sided.” (Gentry, supra, 42 Cal.4th at p. 469, 64 Cal.Rptr.3d
773, 165 P.3d 556.) We now address each of Sanchez's claims of substantive unconscionability.


A.


[23]  The arbitration agreement in this case provides that an arbitrator's award “shall be final and
binding on all parties, except that in the event the arbitrator's award for a party is $0 or against a
party is in excess of $100,000, or includes an award of injunctive relief against a party, ***825
that party may request a new arbitration under the rules of the arbitration organization by a three-
arbitrator panel.” Valencia challenges the Court of Appeal's holding that this provision **752
was unreasonably one-sided and unenforceable.
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In Little, we unanimously found unconscionable an employment contract provision that permitted
an appeal to a second arbitrator only if the arbitral award was greater than $50,000. (Little v.
Auto Stiegler, Inc., supra, 29 Cal.4th at p. 1073, 130 Cal.Rptr.2d 892, 63 P.3d 979 (Little ); id. at
p. 1085, 130 Cal.Rptr.2d 892, 63 P.3d 979 (conc. & dis. opn. of Baxter, J.); id. at p. 1089, 130
Cal.Rptr.2d 892, 63 P.3d 979 (conc. & dis. opn. of Brown, J.).) In so concluding, we discussed with
approval two pertinent Court of Appeal cases. In Beynon v. Garden Grove Medical Group (1980)
100 Cal.App.3d 698, 706, 161 Cal.Rptr. 146 (Beynon ), the court found unconscionable a provision
of a mandatory arbitration agreement between a medical group and a patient that authorized the
medical group, but not the patient, to reject the first arbitration award and submit the dispute
to a second arbitration panel. In Saika v. Gold (1996) 49 Cal.App.4th 1074, 56 Cal.Rptr.2d 922
(Saika ), the court found unconscionable a provision in a doctor-patient agreement that allowed a
party to request a trial de novo in superior court when the award was over $25,000. “The [Saika
] court rejected the doctor's argument that the case was distinguishable from Beynon because the
challenged arbitration provision permitted either party to request a trial de novo if the award
exceeded the stated amount. ‘[I]n the vernacular of late *916  20th century America, let us “get
real.” As a practical matter, the benefit which the trial de novo clause confers on patients is nothing
more than a chimera. The odds that an award will both (a) clear the $25,000 threshold but (b)
still be so low that the patient would want to have a trial de novo are so small as to be negligible.
Unless we are to assume that arbitrators in medical malpractice cases regularly and capriciously
make awards substantially below what justice requires—and that is an assumption which we will
not indulge—the cases where the trial de novo clause could possibly benefit the patient are going
to be rare indeed.’ ” (Little, at pp. 1072–1073, 130 Cal.Rptr.2d 892, 63 P.3d 979, quoting Saika,
at p. 1080, 56 Cal.Rptr.2d 922.)


The employer in Little attempted to distinguish these cases on the ground that “an arbitration
appeal is less objectionable than a second arbitration, as in Benyon, or a trial de novo, as in Saika,
because it is not permitting a wholly new proceeding, making the first arbitration illusory, but only
permitting limited appellate review of the arbitral award.” (Little, supra, 29 Cal.4th at pp. 1073–
1074, 130 Cal.Rptr.2d 892, 63 P.3d 979.) Rejecting this argument, we said: “We fail to perceive
a significant difference. Each of these provisions is geared toward giving the arbitral defendant a
substantial opportunity to overturn a sizable arbitration award.” (Id. at p. 1074, 130 Cal.Rptr.2d
892, 63 P.3d 979.)


Valencia argues that the present agreement is distinguishable from Little in three respects. First,
it provides that a party who is awarded nothing may appeal. Second, the upper threshold for an
appeal is $100,000 instead of $50,000. Third, this is an auto sales agreement, not an employment
contract. According to Valencia, because the purchase price of an automobile averages around
$30,000, the vast majority of awards are below $100,000, in contrast to typically greater awards
in employment cases. (See, e.g., Roitz v. Coldwell Banker Residential Brokerage Co. (1998) 62
Cal.App.4th 716, 721, 726, 73 Cal.Rptr.2d 85 [upholding a $260,000 arbitral award for ***826
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wrongful termination].) Thus, Valencia contends, both an award of $0 and an award greater than
$100,000 are outliers in disputes between automobile buyers and sellers, so the appeal thresholds
are not significantly more beneficial to the seller, who is likely to be the defendant, than to the
buyer, who is likely to be the plaintiff.


We agree with Valencia that the appeal threshold provision does not, on its face, obviously favor
the drafting party. Assuming, as the parties do, the likely scenario of the buyer as plaintiff and the
seller as defendant, the unavailability of an appeal from an award that is greater than $0 but not
greater than $100,000 means that the buyer may not appeal from a non-$0 award that he or she
believes to be too small, nor may the seller appeal from a quite substantial award (up to $100,000)
that it believes to be too big. It  **753  may be reasonable to assume that the ability to appeal a
$0 award will favor *917  the buyer, while the ability to appeal a $100,000 or greater award will
favor the seller. But nothing in the record indicates that the latter provision is substantially more
likely to be invoked than the former. We cannot say that the risks imposed on the parties are one-
sided, much less unreasonably so.


As to the contract term providing that only arbitral grants of injunctive relief are subject to a second
arbitration, Valencia notes that car sellers sometimes must seek an injunction in order to repossess
a car from the buyer. But Valencia acknowledged at oral argument that overall the car buyer is more
likely than the seller to seek injunctive relief. Nevertheless, we find significant Valencia's concern
that the scope of an injunction can extend well beyond the transaction at issue and can compel a
car seller to change its business practices. Because of the broad impact that injunctive relief may
have on the car seller's business, the additional arbitral review when such relief is granted furnishes
“ ‘a “margin of safety” that provides the party with superior bargaining strength a type of extra
protection for which it has a legitimate commercial need.’ ” (Armendariz, supra, 24 Cal.4th at p.
117, 99 Cal.Rptr.2d 745, 6 P.3d 669.) The potentially far-reaching nature of an injunctive relief
remedy, which Sanchez does not dispute, is sufficiently apparent here to justify the extra protection
of additional arbitral review.


[24]  Of course, apart from the parties' particular interests, the public has a strong interest in
ensuring that fraudulent business practices are enjoined. In Broughton v. Cigna Healthplans (1999)
21 Cal.4th 1066, 1082–1084, 90 Cal.Rptr.2d 334, 988 P.2d 67, and Cruz v. PacifiCare Health
Systems, Inc. (2003) 30 Cal.4th 303, 316, 133 Cal.Rptr.2d 58, 66 P.3d 1157, we held that claims
seeking injunctive relief designed to protect the public by stopping ongoing practices unlawful
under the CLRA and the UCL, respectively, were inarbitrable. Valencia argues that Broughton and
Cruz are no longer good law in light of Concepcion. (See Ferguson v. Corinthian Colleges, Inc. (9th
Cir.2013) 733 F.3d 928, 932–937.) The Court of Appeal below did not address whether Broughton
or Cruz has been abrogated, and Sanchez takes no position on the issue in this appeal, focusing
instead on the asymmetry of affording arbitral appeals to grants but not denials of injunctive relief.
We likewise do not address the continued viability of Broughton and Cruz in this case.
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B.


[25]  The Court of Appeal also held that the provision concerning appellate arbitration filing
fees and costs contributed to the unconscionability of the arbitration agreement. As noted,
the arbitration ***827  clause provides that Valencia will advance the car buyer's filing,
administration, service, and case management fees and arbitrator or hearing fees “up to a maximum
of $2,500, which *918  may be reimbursed” at the arbitrator's discretion. The clause also provides
that in case of an appeal to a three-arbitrator panel, the appealing party “shall be responsible for
the filing fee and other arbitration costs subject to a final determination by the arbitrators of a
fair apportionment of costs.” The Court of Appeal held that this latter provision is inadequate for
consumers “ ‘who cannot afford to initiate the [appeal] process in the first place’ ” given large
arbitration costs. “Items covered by an appeal payment made in advance include, as stated in the
Sale Contract, ‘the filing fee and other arbitration costs.’ Arbitrator fees in Los Angeles average
around $450 per hour. [Citation.] )” Contrasting this arbitral scheme with the American Arbitration
Association rules, which do not require consumers to front arbitration fees, the Court of Appeal
concluded that “[t]he requirement that the appealing party pay the filing fee and arbitration costs
of both parties in advance puts an unduly harsh burden on the buyer.”


In the context of mandatory employment arbitration of unwaivable statutory rights, we have held
that arbitration agreements “cannot generally require the employee to bear any type of expense
that the employee would not be required to bear if he or she were free to bring the action in
court.” (Armendariz, supra, 24 Cal.4th at pp. 110–111, 99 Cal.Rptr.2d 745, 6 P.3d 669.) In the area
of **754  consumer arbitration, the Legislature has addressed costs in a different way. In 2002,
shortly after Armendariz was decided, the Legislature enacted Code of Civil Procedure section
1284.3 to address fees and costs in consumer arbitration. Subdivision (a) of section 1284.3 provides
that “[n]o neutral arbitrator or private arbitration company shall administer a consumer arbitration
under any agreement or rule requiring that a consumer who is a party to the arbitration pay the
fees and costs incurred by an opposing party if the consumer does not prevail in the arbitration,
including, but not limited to, the fees and costs of the arbitrator, provider organization, attorney, or
witnesses.” Most pertinently, section 1284.3, subdivision (b)(1) provides that “[a]ll fees and costs
charged to or assessed upon a consumer party by a private arbitration company in a consumer
arbitration, exclusive of arbitrator fees, shall be waived for an indigent consumer. For the purposes
of this section, ‘indigent consumer’ means a person having a gross monthly income that is less
than 300 percent of the federal poverty guidelines. Nothing in this section shall affect the ability
of a private arbitration company to shift fees that would otherwise be charged or assessed upon
a consumer party to a nonconsumer party.” Subdivision (b)(2) requires the arbitration provider
to give notice of the fee waiver provision, and subdivision (b)(3) provides that “[a]ny consumer
requesting a waiver of fees or costs may establish his or her eligibility by making a declaration
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under oath on a form provided to the consumer by the private arbitration company for signature
stating his or her monthly income and the number of persons living in his or her household. No
private *919  arbitration company may require a consumer to provide any further statement or
evidence of indigence.” (Code Civ. Proc., § 1284.3, subd. (b)(2) & (3).)


The legislative history shows that the statute's specific provisions were part of a general concern
about the affordability of arbitration: “One of the primary arguments advanced in support of
mandatory consumer arbitration is that it is less costly than civil litigation. However, this argument
***828  is cast into significant doubt by the available evidence. In fact, arbitration costs are so
high that many people drop their complaints because they can't afford to pursue them, a recent
study by Public Citizen found.” (Assem. floor analysis, Assem. Bill No. 2915 (Reg.Sess. 2001–
2002) as amended Aug. 26, 2002, at p. 2.) The analysis observed that “unlike civil court, private
arbitration is subject to no fee limitations. As a result, access to the system may be greatly
affected by the wealth of the consumer. The author states that this bill addresses these inequities
by prohibiting large private judging companies from conducting mandatory consumer arbitrations
where a consumer who loses the case must pay the winning company's fees and costs. This bill
also implements a fee waiver policy for indigent consumers akin to the long-standing practice in
public courts. This bill does not affect commercial arbitrations between businesses.” (Ibid.)


As noted in Gutierrez v. Autowest, Inc. (2003) 114 Cal.App.4th 77, 7 Cal.Rptr.3d 267 (Gutierrez
), on which the Court of Appeal below relied, the Legislature in enacting Code of Civil
Procedure section 1284.3 “did not adopt the Armendariz categorical approach and direct that all
administrative fees be paid by nonconsumer parties without regard to the size of the costs or the
wealth of the consumer.... [T]he Legislature did adopt an ability-to-pay approach, which, though
limited in this statute to indigents, provides direction for a rule applicable to all consumers faced
with arbitral forum fees that are prohibitively high. In Armendariz the court signaled its deference
to the Legislature in selecting a categorical rule. (Armendariz, supra, 24 Cal.4th at pp. 112–113, 99
Cal.Rptr.2d 745, 6 P.3d 669.) In this consumer case, that same deference leads us to adopt a case-
by-case determination of affordability: plaintiffs suing under the [consumer protection] statutes
may resist enforcement of an arbitration agreement that imposes unaffordable fees.” (Gutierrez,
at pp. 97–98, 7 Cal.Rptr.3d 267.)


We agree with Gutierrez 's approach. As Gutierrez said in distinguishing Armendariz 's categorical
rule in the employment context, “jobseekers are more likely to face ‘particularly acute’ economic
pressure to sign an **755  employment contract with a predispute arbitration provision, ‘for
the arbitration agreement stands between the employee and necessary employment, and few
employees are in a position to refuse a job because of an arbitration requirement.’ (Armendariz,
supra, 24 Cal.4th at p. 115 [99 Cal.Rptr.2d 745, 6 P.3d 669].) A family in search of a job
confronts a very different set of burdens than one seeking a new *920  vehicle. Consumers,
who face significantly less economic pressure[,] would seem to require measurably less
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protection.” (Gutierrez, supra, 114 Cal.App.4th at p. 97, 7 Cal.Rptr.3d 267.) In enacting Code
of Civil Procedure section 1284.3, the Legislature concluded that an ability-to-pay approach is
appropriate in the context of consumer arbitration agreements. Although the statute specifically
addresses the affordability of consumer arbitration for people who are indigent, high arbitration
fees can be unaffordable for nonindigent as well as indigent consumers, and nothing in the statute's
text or legislative history precludes courts from using unconscionability doctrine on a case-by-case
basis to protect nonindigent consumers against fees that unreasonably limit access to arbitration.
(See Sonic II, supra, 57 Cal.4th at p. 1145, 163 Cal.Rptr.3d 269, 311 P.3d 184 [endorsing Gutierrez
's view that unaffordable arbitration costs that “effectively blocks every forum for the redress of
disputes” may render an arbitration agreement unconscionable].)


***829  In the present case, the arbitration agreement did not have to provide for an appeal. But
having done so, the agreement may not structure the appeal process so that it unreasonably favors
one party, just as the agreement may not authorize only one party and not the other to take an
appeal. (Little, supra, 29 Cal.4th at pp. 1073–1074, 130 Cal.Rptr.2d 892, 63 P.3d 979.) We agree
with the Court of Appeal below that a requirement that a consumer front any appellate filing fees
or other arbitration costs—recall that an appeal here requires not one but three arbitrators—has
the potential to deter the consumer from using the appeal process. But given the Legislature's
approach to the affordability of consumer arbitration, the provision cannot be held unconscionable
absent a showing that appellate fees and costs in fact would be unaffordable or would have a
substantial deterrent effect in Sanchez's case. (See Gutierrez, supra, 114 Cal.App.4th at pp. 90–
91, 7 Cal.Rptr.3d 267.)


[26]  Moreover, courts are required to determine the unconscionability of the contract “at the time
it was made.” (Civ.Code, § 1670.5.) In light of this requirement, we recently clarified the proper
affordability inquiry in Sonic II in the context of employment arbitration: “Because a predispute
arbitration agreement is an agreement to settle future disputes by arbitration, the proper inquiry
is what dispute resolution mechanism the parties reasonably expected the employee to be able
to afford. Absent unforeseeable (and thus not reasonably expected) circumstances, there is no
reason to think that what an employee can afford when a wage dispute arises will materially differ
from the parties' understanding of what the employee could afford at the time of entering the
agreement.” (Sonic II, supra, 57 Cal.4th at p. 1164, 163 Cal.Rptr.3d 269, 311 P.3d 184.) The same
principle applies to consumer arbitration.


Justice Chin says American Express Co. v. Italian Colors Restaurant (2013) 570 U.S. ––––, ––––,
133 S.Ct. 2304, 2310–2311, 186 L.Ed.2d 417 *921  Italian Colors ) entails that “if a cost provision
does not impose fees that ‘make access to the forum impracticable’ [citation], then the FAA
precludes a court from invalidating it as unconscionable because of a subjective determination
that it will, in a particular case, ‘have a substantial deterrent effect’ on a party's exercise of the
right to request a second arbitration.” (Conc. & dis. opn., post, 190 Cal.Rptr.3d at pp. 846–847,
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353 P.3d at pp. 768–769.) But it is not clear that the notion of “impracticab [ility]” mentioned
in passing in Italian Colors (Italian Colors, at p. ––––, 133 S.Ct. at p. 2311) differs from “a
substantial deterrent effect” (ante, at p. 829, 353 P.3d at p. 755). In any event, we explained in
Sonic II that Italian Colors reaffirmed the principle stated in Concepcion that “[w]here a state-law
rule interferes with fundamental attributes of arbitration, the FAA preempts the state-law rule even
if the rule is designed to facilitate prosecution of certain kinds of claims.” **756  (Sonic II, supra,
57 Cal.4th at p. 1157, 163 Cal.Rptr.3d 269, 311 P.3d 184.) Neither Concepcion nor Italian Colors
precludes states from ensuring, through rules that do not interfere with arbitration's fundamental
attributes, that the arbitral scheme set forth in a contract is in practice “an accessible, affordable
process for resolving ... disputes.” (Sonic II, at p. 1158, 163 Cal.Rptr.3d 269, 311 P.3d 184.)


The dispute in this case concerns a high-end luxury item. Sanchez does not claim, and no evidence
in the record suggests, that the cost of appellate arbitration filing fees were unaffordable for him,
such that ***830  it would thwart his ability to take an appeal in the limited circumstances where
such appeal is available. We therefore conclude on the record before us that the arbitral appeal fee
provision is not unconscionable.


C.


[27]  The arbitration agreement further provides: “You and we retain any rights to self-help
remedies, such as repossession.” The Court of Appeal held that this provision also contributed to
the unconscionability of the arbitration agreement. We disagree.


The Court of Appeal explained its conclusion as follows: “By exempting repossession—to which
only the car dealer would resort—from arbitration, while subjecting a request for injunctive relief
—the buyer's comparable remedy—to arbitration, the Sale Contract creates an unduly oppressive
distinction in remedies. This is especially so given that the California Arbitration Act (Code Civ.
Proc., §§ 1280–1294.2) exempts preliminary injunctions from arbitration, allowing an application
for ‘provisional’ remedies to be filed directly in court (id., § 1281.8, subd. (b)). Nevertheless,
the Sale Contract dictates otherwise. As several courts have held, arbitration provisions are
unconscionable if they provide for the arbitration of claims most likely to be brought by the weaker
party but exempt from arbitration claims most likely to be filed by the stronger party.”


*922  As an initial matter, the arbitration agreement does not appear to preclude provisional
injunctive relief authorized by statute. Code of Civil Procedure section 1281.8, subdivisions (a)
and (b) authorize a court to issue before arbitration “a provisional remedy ... upon the ground that
the award to which the applicant may be entitled may be rendered ineffectual without provisional
relief.” Although the arbitration agreement in the present case provides that the arbitration is to
be governed by the FAA and not California law, generally the California Arbitration Act governs
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arbitral procedures brought in California courts. (See Cronus Investments, Inc. v. Concierge
Services (2005) 35 Cal.4th 376, 389–390, 25 Cal.Rptr.3d 540, 107 P.3d 217.) Even if FAA
procedures apply, federal courts have concluded that a court may “issue interim injunctive relief
on arbitrable claims if interim relief is necessary to preserve the status quo and the meaningfulness
of the arbitration process.” (Toyo Tire Holdings v. Continental Tire North Amer. (9th Cir.2010)
609 F.3d 975, 981, and cases cited therein.) Regardless of whether an arbitration agreement could
deprive a court of the power to grant preliminary injunctive relief, the present agreement does
not do so. It addresses injunctive relief in connection with the relief granted by the arbitrator,
subjecting such a remedy to review by a panel of three arbitrators. The agreement does not purport
to limit a court's power to issue preliminary injunctive relief to preserve the status quo pending
a final judgment.


[28]  [29]  Moreover, we see nothing unconscionable about exempting the self-help remedy
of repossession from arbitration. First, although this remedy is favorable to the drafting party,
the contract provision that preserves the ability of the parties to go to small claims court
likely favors the car buyer. Second, arbitration is intended as an alternative to litigation, and
the unconscionability of an arbitration agreement is viewed in the context of the rights and
remedies that otherwise would have been available to the parties. (See Sonic II, supra, 57 Cal.4th
at pp. 1146–1148, 163 Cal.Rptr.3d 269, 311 P.3d 184.) Self-help remedies are, by definition,
sought outside ***831  of litigation, and they are expressly authorized by statute. Commercial
Code section 9609, subdivisions (a)(1) and (b)(2) authorize a secured creditor “[a]fter  **757
default” to “[t]ake possession of the collateral” “[w]ithout judicial process, if it proceeds without
breach of the peace.” Civil Code sections 2983.2 and 2983.3 set forth the requirements for post-
repossession notice and opportunity to cure default in the case of automobile loans. Moreover, it
is undisputed that the remedy of repossession of collateral is an integral part of the business of
selling automobiles on credit and fulfills a “ ‘legitimate commercial need.’ ” (Armendariz, supra,
24 Cal.4th at p. 117, 99 Cal.Rptr.2d 745, 6 P.3d 669.) We thus conclude that the exclusion of such
a remedy from an arbitration agreement, while favorable to Valencia, is not unconscionable.


*923  IV.


[30]  The trial court held, prior to Concepcion, that the class waiver was unconscionable and
invalidated the entire arbitration agreement based on a poison pill provision that said: “If a
waiver of class action rights is deemed or found to be unenforceable for any reason in a case in
which class action allegations have been made, the remainder of this Arbitration Clause shall be
unenforceable.” The Court of Appeal, deciding the case after Concepcion, took no position on
the enforceability of the class waiver. Sanchez now advances several arguments for why the trial
court's decision was correct, but none is persuasive.
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[31]  In Discover Bank v. Superior Court (2005) 36 Cal.4th 148, 30 Cal.Rptr.3d 76, 113 P.3d 1100,
we announced a rule that class arbitration waivers in consumer contracts are unconscionable when
they are found “in a setting in which disputes between the contracting parties predictably involve
small amounts of damages and when it is alleged that the party with the superior bargaining power
has carried out a scheme to deliberately cheat large numbers of consumers out of individually small
sums of money.” (Id. at pp. 162–163, 30 Cal.Rptr.3d 76, 113 P.3d 1100.) This rule was abrogated
by Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1753; see Sonic II, supra, 57 Cal.4th
at pp. 1137–1139, 163 Cal.Rptr.3d 269, 311 P.3d 184.) As noted, the imposition of class action
arbitration or litigation interferes “with fundamental attributes of arbitration and thus creates a
scheme inconsistent with the FAA.” (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1748.)
To find the class waiver here unconscionable would run afoul of Concepcion.


[32]  [33]  Sanchez correctly notes that the CLRA sets forth a number of unwaivable rights,
including the right to a class action. The anti-waiver provision is found in Civil Code section 1751:
“Any waiver by a consumer of the provisions of this title is contrary to public policy and shall
be unenforceable and void.” Civil Code section 1780 permits the consumer damaged by certain
enumerated practices to seek various remedies including damages and injunctive relief. Civil Code
section 1781, subdivision (a) provides: “Any consumer entitled to bring an action under Section
1780 may, if the unlawful method, act, or practice has caused damage to other consumers similarly
situated, bring an action on behalf of himself and such other consumers to recover damages or
obtain other relief as provided for in Section 1780.” Thus, class actions are among the provisions
of the CLRA that may not be waived. (See Fisher v. DCH Temecula Imports LLC (2010) 187
Cal.App.4th 601, 613, 114 Cal.Rptr.3d 24.)


***832  [34]  Nonetheless, Concepcion 's rule that states may not require a procedure that
interferes with fundamental attributes of arbitration, “even if it is desirable for unrelated reasons”
*924  Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1753), applies equally to
requirements imposed by statute or judicial rule. We conclude that the CLRA's anti-waiver
provision is preempted insofar as it bars class waivers in arbitration agreements covered by the
FAA. Sanchez's argument that enforcing the CLRA's anti-waiver provision merely puts arbitration
agreements on an equal footing with other contracts is unavailing. Concepcion held that a state
rule can be preempted not only when it facially discriminates against arbitration but also when
it disfavors arbitration as applied. (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at pp.
1747.) Concepcion further held that a state rule invalidating class waivers **758  interferes with
arbitration's fundamental attributes of speed and efficiency, and thus disfavors arbitration as a
practical matter. (Id. at pp. 1750–1753.)


[35]  Finally, Sanchez contends that the language of the arbitration agreement—“If a waiver
of class action rights is deemed or found to be unenforceable for any reason ..., the remainder
of this Arbitration Clause shall be unenforceable”—means that once a class action waiver is



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006859502&pubNum=0004645&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006859502&pubNum=0004645&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000708&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_708_1753&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1753 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031787028&pubNum=0004645&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031787028&pubNum=0004645&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000708&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_708_1748&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1748 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1751&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1780&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1781&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1781&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1780&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1780&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1780&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022767833&pubNum=0007047&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022767833&pubNum=0007047&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000708&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_708_1753&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1753 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000708&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_708_1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1747 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000708&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_708_1747&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1747 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025172541&pubNum=0000708&originatingDoc=If03a150039da11e590d4edf60ce7d742&refType=RP&fi=co_pp_sp_708_1750&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1750 





Sanchez v. Valencia Holding Co., LLC, 61 Cal.4th 899 (2015)
353 P.3d 741, 190 Cal.Rptr.3d 812, 165 Lab.Cas. P 61,619, 15 Cal. Daily Op. Serv. 8433...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 28


deemed unenforceable, as the trial court ruled here, then the rest of the agreement is likewise
unenforceable. But plainly the quoted provision was not meant to apply when a trial court
erroneously holds the class waiver unenforceable and the error is corrected on appeal. Rather, the
provision is most reasonably interpreted to permit the parties to choose class litigation over class
arbitration in the event that the class waiver turns out to be legally invalid. Because we conclude
in light of Concepcion that the FAA preempts the trial court's invalidation of the class waiver on
unconscionability grounds, the agreement's poison pill provision is inoperable.


CONCLUSION


The judgment of the Court of Appeal is reversed, and the cause is remanded for proceedings not
inconsistent with this opinion.


WE CONCUR: CANTIL–SAKAUYE, C.J., WERDEGAR, CORRIGAN, CUÉLLAR, and
KRUGER, JJ.


Concurring and dissenting opinion by CHIN, J.
I agree with the majority that, under the high court's decision in AT & T Mobility LLC v. Concepcion
(2011) 563 U.S. 333, 131 S.Ct. 1740, 179 L.Ed.2d 742 (Concepcion ), the Federal Arbitration
Act (FAA) requires enforcement of the class arbitration waiver in the contract between plaintiff
Gil Sanchez and defendant Valencia Holding Company, LLC (Valencia). I also agree with the
majority that Sanchez has failed to carry his burden of establishing that the arbitration agreement
in that contract is unconscionable. However, as explained below, *925  my analysis of these issues
differs from the majority's in several respects, and I do not endorse all of the majority's reasoning.
Therefore, I concur only in the judgment.


FACTUAL AND PROCEDURAL BACKGROUND


On August 8, 2008, Sanchez went to Valencia's Mercedes–Benz dealership to shop for a certified
preowned car. In response to his inquiry, a sales representative showed him a 2006 Mercedes–
Benz S500V with an advertised price of approximately $48,000. After negotiations regarding
various terms of the purchase, Sanchez signed a contract entitled “RETAIL INSTALLMENT
SALE CONTRACT—SIMPLE FINANCE ***833  CHARGE,” which specified the total amount
financed as $47,032.99. This amount included a price for the car of approximately $39,800, sales
tax of approximately $3,330, a service contract price of $3,700, a cash down payment of $15,000,
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and a net trade-in amount for Sanchez's 2004 Cadillac of –$14,800 (reflecting the amount Sanchez
still owed on the car ($20,800) offset by its value ($6,000)).


Sanchez later filed a class action against Valencia asserting violations of the Consumer Legal
Remedies Act (CLRA) (Civ.Code, §§ 1750–1784), the Automobile Sales Finance Act (Civ.Code,
§§ 2981–2984.6), the unfair competition law (UCL) (Bus. and Prof.Code, §§ 17200–17210),
the Song–Beverly Consumer Warranty Act (Civ.Code, §§ 1790–1795.8), and Public Resources
Code section 42885. He alleged that Valencia had (1) made false representations about the car's
condition, (2) failed separately to itemize the amount of the down payment that was deferred, (3)
failed to distinguish registration, transfer, and titling fees from license fees, (4) charged an optional
electronic filing fee without discussing it with him, (5) charged new tire fees for used tires, and
(6) required payment of $3,700 to have the car certified so he could qualify for a 4.99 percent
interest rate, when that payment was actually for an optional extended warranty unrelated to the
interest rate.


Valencia moved to compel arbitration pursuant to a provision in the contract that provided in
relevant part: “Any claim or dispute, whether in contract, tort, statute or otherwise ... between you
and us ... which arises out of or relates to your credit application, **759  purchase or condition of
this vehicle, this contract or any resulting transaction or relationship ... shall, at your or our election,
be resolved by neutral, binding arbitration and not by a court action.... Any claim or dispute is to
be arbitrated by a single arbitrator on an individual basis and not as a class action. You expressly
waive any right you may have to arbitrate a class action.”


Sanchez opposed the motion, principally asserting that the arbitration provision was illegal and
unenforceable insofar as it required him “to waive *926  his unwaivable right to file a class action
under the CLRA.” The unenforceability of this waiver, he argued, rendered the entire arbitration
agreement unenforceable under a clause stating, “If a waiver of class action rights is deemed or
found to be unenforceable for any reason in a case in which class action allegations have been
made, the remainder of this Arbitration Clause shall be unenforceable.” As an alternative ground
for opposing the motion, Sanchez argued that the arbitration agreement was unenforceable because
it was “both procedurally and substantively unconscionable.”


Based solely on the invalidity of the class arbitration waiver, the trial court denied the motion to
compel, explaining: “As the CLRA contains a right to bring class actions, a waiver of such right
is contrary to public policy and is unenforceable. [Citation.] Thus, the class action waiver herein
is unenforceable. As such, the entire clause is unenforceable, as specifically provided for in that
clause.” The trial court did not address Sanchez's unconscionability claim.


The Court of Appeal affirmed, but took the opposite approach, i.e., it declined to consider whether
the class arbitration waiver was unenforceable and held instead that “the arbitration clause as a
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whole is unconscionable.” It is “procedurally unconscionable,” the court reasoned, “because it is
adhesive and satisfies the elements of oppression and surprise; it is substantively unconscionable
because it contains harsh terms that are one-sided in favor of the car dealer to the detriment of
***834  the buyer.” “First, a party who loses before the single arbitrator may appeal to a panel
of three arbitrators if the award exceeds $100,000. Second, an appeal is permitted if the award
includes injunctive relief. Third, the appealing party must pay, in advance, ‘the filing fee and
other arbitration costs subject to a final determination by the arbitrators of a fair apportionment of
costs.’ Fourth, the provision exempts repossession from arbitration while requiring that a request
for injunctive relief be submitted to arbitration. Although these provisions may appear neutral on
their face, they have the effect of placing an unduly oppressive burden on the buyer.”


DISCUSSION


I. The FAA Requires Enforcement of the Class Arbitration Waiver.


In Discover Bank v. Superior Court (2005) 36 Cal.4th 148, 161, 30 Cal.Rptr.3d 76, 113 P.3d
1100 (Discover Bank ), a four-to-three majority of this court held that certain waivers of
classwide arbitration procedures are unconscionable and unenforceable because they “may operate
effectively as exculpatory contract clauses that are contrary to public policy.” This rule, the
Discover Bank majority concluded, is not preempted by the FAA because *927  1) enforcement
of arbitration provisions under the FAA “is limited by certain general contract principles ‘ “at law
or in equity for the revocation of any contract” ’ ” (id. at p. 163, 30 Cal.Rptr.3d 76, 113 P.3d 1100),
and (2) “the principle that class action waivers are, under certain circumstances, unconscionable as
unlawfully exculpatory is a principle of California law that does not specifically apply to arbitration
agreements, but to contracts generally,” i.e., “it applies equally to class action litigation waivers
in contracts without arbitration agreements as it does to class arbitration waivers in contracts with
such agreements” (id. at pp. 165–166, 30 Cal.Rptr.3d 76, 113 P.3d 1100). The Discover Bank
majority found “[n]othing in” the high court's decisions “suggest[ing] that state courts are obliged
to enforce contractual terms even if those terms are found to be unconscionable or contrary to
public policy under general contract law principles.” (Id. at p. 166, 30 Cal.Rptr.3d 76, 113 P.3d
1100.) In other words, the Discover Bank majority declared, “the FAA does not federalize the
**760  law of unconscionability or related contract defenses except to the extent that it forbids
the use of such defenses to discriminate against arbitration clauses.” (Id. at p. 167, 30 Cal.Rptr.3d
76, 113 P.3d 1100.)


In Concepcion, the high court rejected the Discover Bank majority's preemption analysis and
held that the FAA does, in fact, preempt Discover Bank 's rule against enforcement, on grounds
of unconscionability, of class arbitration waivers. (Concepcion, supra, 563 U.S. at p. ––––, 131
S.Ct. at p. 1753.) The court explained that, under certain circumstances, the FAA's preemptive
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effect “extend[s] even to grounds” “normally thought to be generally applicable, such as ...
unconscionability.” (Id. at p. ––––, 131 S.Ct. at p. 1747.) The FAA preempts such “generally
applicable contract defenses” if they “stand as an obstacle to the accomplishment of the FAA's
objectives.” (Id. at p. ––––, 131 S.Ct. at p. 1748.) The Discover Bank rule stands as such an obstacle
for two reasons. First, it contravenes the FAA's “ ‘principal purpose,’ ” which “is to ‘ensur[e] that
private arbitration agreements are enforced according to their terms.’ [Citations.]” (Id. at p. ––––,
131 S.Ct. at p. 1748, italics added.) Second, it frustrates the FAA's goal of encouraging “efficient,
streamlined,” speedy procedures. (Id. at p. ––––, 131 S.Ct. at p. 1749.) Because, in these respects,
the ***835  Discover Bank rule “ ‘stands as an obstacle to the accomplishment and execution of
the full purposes and objectives of Congress,’ ” the FAA preempts it. (Id. at p. ––––, 131 S.Ct.
at p. 1753.) As the majority explains, under Concepcion, the FAA “requires enforcement” of the
class arbitration waiver at issue in this case. (Maj. opn., ante, 190 Cal.Rptr.3d at p. 818, 353 P.3d
at p. 746.)


Although I also agree with the majority that, under Concepcion, unconscionability remains a valid
defense to a petition to compel arbitration (maj. opn., ante, 190 Cal.Rptr.3d at p. 823, 353 P.3d
at p. 750), I do not subscribe to the majority's broad dictum that Concepcion “does not limit the
unconscionability rules applicable to other provisions of the arbitration agreement” (maj. opn.,
ante, at p. 818, 353 P.3d at p. 746). Indeed, as the majority later explains, under Concepcion,
in order to avoid FAA *928  preemption, our standard for unconscionability “must be[ ] the
same for arbitration and nonarbitration agreements.” (Maj. opn., ante, at p. 829, 353 P.3d at p.
749.) In other words, “the application of unconscionability doctrine to an arbitration clause must
proceed from general principles that apply to any contract clause. In particular, the standard for
substantive unconscionability ... must be as rigorous and demanding for arbitration clauses as for
any contract clause.” (Ibid.) Moreover, Concepcion declares that, although “[s]tates remain free to
take steps addressing the concerns that attend contracts of adhesion,” those steps “cannot ... conflict
with the FAA or frustrate its purpose to ensure that private arbitration agreements are enforced
according to their terms.” (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1750, fn. 6.)
Concepcion also declares that “[w]hen state law prohibits outright the arbitration of a particular
type of claim,” the state law “is displaced by the FAA.” (Id. at p. ––––, [131 S.Ct. at p. 1747].) The
high court has subsequently made clear that this principle precludes courts from basing a finding
of unconscionability on a state rule that precludes, as a matter of state public policy, arbitration of
certain types of claims. (Marmet Health Care Center, Inc. v. Brown (2012) –––U.S. ––––, ––––,
132 S.Ct. 1201, 1204, 182 L.Ed.2d 42.) These general principles from Concepcion do, in fact,
“limit the unconscionability rules applicable to” provisions of arbitration agreements other than
class arbitration waivers. (Maj. opn., ante, at p. 818, 353 P.3d at p. 746.)


II. Sanchez Has Not Established Unconscionability.
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Unconscionability has both a procedural and substantive element, and the party asserting the
defense bears the burden of proving both by a preponderance of the evidence. (Pinnacle Museum
Tower Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal.4th 223, 246–247,
145 Cal.Rptr.3d 514, 282 P.3d 1217 (Pinnacle ); Engalla v. Permanente Medical Group, Inc.
(1997) 15 Cal.4th 951, 972, 64 Cal.Rptr.2d 843, 938 P.2d 903 (Engalla ).) Below, I explain my
reasons **761  for agreeing with the majority that Sanchez has failed to establish substantive
unconscionability. Before that, I explain why I do not endorse the majority's discussion of
procedural unconscionability.


1. We need not decide, and the record fails to establish, procedural unconscionability.


Initially, it is both unnecessary and, on the state of the record here, improper under our case
law to decide that the agreement was procedurally unconscionable. It is unnecessary given the
majority's conclusion, with which I agree, that the arbitration provision is not substantively
***836  unconscionable. (Maj. opn., ante, 190 Cal.Rptr.3d at p. 818, 353 P.3d at p. 746.) Because,
as explained above, a showing of both procedural and substantive unconscionability is required
to render a contract unenforceable, a contract that is not substantively unconscionable is fully
*929  enforceable regardless of procedural unconscionability. Given our unanimous conclusion
regarding substantive unconscionability, “adherence to judicial restraint and economy counsels
against an unnecessary detour into an analysis” of procedural unconscionability. (People v. Mosley
(2015) 60 Cal.4th 1044, 1055, fn. 7, 185 Cal.Rptr.3d 251, 344 P.3d 788; see Brown v. Wells Fargo
Bank, NA (2008) 168 Cal.App.4th 938, 956, 85 Cal.Rptr.3d 817 [declining to consider procedural
unconscionability given finding of no substantive unconscionability]; Crippen v. Central Valley RV
Outlet (2004) 124 Cal.App.4th 1159, 1167, 22 Cal.Rptr.3d 189 (Crippen ) [declining to consider
substantive unconscionability given finding of no procedural unconscionability].)


It is improper to decide the issue because, as explained earlier, the trial court made no findings
regarding unconscionability and denied Valencia's motion to compel based solely on its conclusion
that the class arbitration waiver constituted an illegal and unenforceable waiver of Sanchez's
“unwaivable right to file a class action under the CLRA.” Thus, the trial court has never resolved
factual conflicts that must be resolved in Sanchez's favor in order to warrant a finding of procedural
unconscionability (discussed post ). Our decisions establish that where a trial court fails to resolve
factual conflicts that must be resolved in favor of a party who alleges that an arbitration provision
is unenforceable, the proper course for an appellate court is to remand the case to the trial court to
determine those factual issues, not to determine them itself in the first instance. (Engalla, supra,
15 Cal.4th at pp. 972–973, 64 Cal.Rptr.2d 843, 938 P.2d 903; Rosenthal v. Great Western Fin.
Securities Corp. (1996) 14 Cal.4th 394, 414, 58 Cal.Rptr.2d 875, 926 P.2d 1061.) Under these
decisions, were a finding on procedural unconscionability necessary, the majority should remand
for the trial court to consider the issue rather than resolve it in Sanchez's favor in the first instance
on appeal. The majority offers no explanation for departing from our precedents.
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On the merits, the majority's summary dicta is incomplete and unpersuasive. The only basis
the majority offers for finding “some degree of procedural unconscionability” is the “adhesive
nature of the contract.” 1  (Maj. opn., ante, 190 Cal.Rptr.3d at p. 824, 353 P.3d at p. 751.) But
the majority offers no independent legal analysis for establishing that the contract was adhesive,
asserting instead that “Valencia does not dispute that the contract was adhesive.” (Id. at p. 823,
353 P.3d at p. 750.) It is true that Valencia's counsel stated at oral argument that the contract was
“adhesive in the sense that it is ... a form contract.” But the circumstance that a *930  contract
is “standardized in form” does not alone establish adhesiveness. (Izzi v. Mesquite Country Club
(1986) 186 Cal.App.3d 1309, 1318, 231 Cal.Rptr. 315 (Izzi ); see ***837  Federico v. Frick (1970)
3 Cal.App.3d 872, 875, 84 Cal.Rptr. 74 [“nothing in the **762  record provid[es] evidentiary
support for th[e] conclusion” that “[t]he standard union employment contract before us” is “a
contract of adhesion”].) The additional characteristics of adhesiveness are that the contract was
drafted and imposed “ ‘by the party of superior bargaining strength’ ” (Graham v. Scissor–Tail,
Inc. (1981) 28 Cal.3d 807, 817, 171 Cal.Rptr. 604, 623 P.2d 165) “ ‘on essentially a “take it or
leave it” basis without affording the consumer a realistic opportunity to bargain and under such
conditions that the consumer cannot obtain the desired product or services except by acquiescing
in the form contract’ ” (Victoria v. Superior Court (1985) 40 Cal.3d 734, 743, 222 Cal.Rptr. 1,
710 P.2d 833 (Victoria )).


1 The majority states that “Sanchez apparently did not read the entirety of his contract,
including the arbitration clause” (maj. opn., ante, 190 Cal.Rptr.3d at p. 824, 353 P.3d at p.
751), but it does not conclude that this circumstance contributes to a finding of procedural
unconscionability. I agree. As the majority explains, “even where a customer is assured it
is not necessary to read a standard form contract with an arbitration clause, ‘it is generally
unreasonable, in reliance on such assurances, to neglect to read a written contract before
signing it.’ ” (Id. at p. 824, 353 P.3d at p. 751.)


At all levels of this litigation, Valencia clearly has disputed whether Sanchez has met his burden to
prove by a preponderance of the evidence that these additional characteristics of adhesiveness are
present. In the Court of Appeal, Valencia argued that the contract, although “a pre-printed form
contract,” was “not a contract of adhesion” and that, as relevant to this issue, Sanchez had failed to
show that he “had no realistic choice,” that he could not have “negotiate[d] a contract term” had he
attempted to do so, that “he was under any compulsion to finalize the purchase of a vehicle at any
particular point in time,” that the car “was unique,” or that he could not have purchased it without
agreeing to arbitration from either a private individual or from one of the other five Mercedes–
Benz dealers “[w]ithin 25 miles of” Valencia. Valencia made the same arguments in the trial court'
and asserted in its opening brief in this court that Sanchez had failed to satisfy his “burden of proof”
because he “made no showing that he could not negotiate the arbitration provision or that he lacked
other alternatives, such as going to another dealer.” Thus, the record reflects that Valencia does,
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in fact, “dispute that the contract was adhesive” and that, as part of its argument, has emphasized
both in the lower courts and “in this court” Sanchez's failure to show he could not “have opted out
of the arbitration agreement” or “negotiated a sales contract without an arbitration agreement.” 2


(Maj. opn., ante, 190 Cal.Rptr.3d at p. 823, 353 P.3d at p. 751.)


2 After stating at oral argument that the contract was “adhesive in the sense that it is ... a
form contract,” Valencia's counsel added: “I think that meets the definition of adhesive in
California. But I think adhesive without more does not get ... one unconscionability.” Unlike
the majority (see maj. opn., ante, 190 Cal.Rptr.3d at p. 818, 353 P.3d at p. 746), I do not, in
the context of the entire record, view these additional statements as a basis for dispensing
with a proper and complete analysis of adhesiveness.


Indeed, the majority's discussion overlooks the legal significance of the fact that the burden
of proof was on Sanchez to establish procedural unconscionability. Valencia's asserted failure
to “dispute” the contract's *931  adhesive nature or to “contend in this court” that Sanchez
could have obtained the car without accepting the arbitration agreement (maj. opn., ante, 190
Cal.Rptr.3d at p. 823, 353 P.3d at p. 751), even if consistent with the record, does not substitute
for evidence that satisfies Sanchez's burden to establish procedural unconscionability. This is
especially true given the procedural posture of this case, i.e., the trial court made no findings
regarding unconscionability, and the majority is deciding the issue on appeal in the first instance.


The majority also overlooks the fact that case law strongly supports Valencia's arguments. In
Crippen, supra, 124 Cal.App.4th at page 1165, 22 Cal.Rptr.3d 189, the Court of Appeal, in
ordering enforcement ***838  of an arbitration agreement between a dealer and the purchaser of
a motor home, rejected the argument that the agreement was “a contract of adhesion and therefore
procedurally unconscionable” simply “because [it] was a form contract [the dealer] used with many
customers.” The court explained: “[T]here is no general rule that a form contract used by a party for
many transactions is procedurally unconscionable. Rather, ‘[p]rocedural unconscionability focuses
on the manner in which the disputed clause is presented to the party in the weaker bargaining
position....’ There is no reason in this case to conclude that plaintiff lacked power to bargain. In
general, nothing prevents purchasers of ... vehicles from bargaining with dealers, even though
dealers use form contracts, and nothing **763  in the record shows that plaintiff could not bargain
in this case.” (Id. at pp. 1165–1166, 22 Cal.Rptr.3d 189.) “There is nothing in this buyer-seller
relationship from which we can infer a great disparity of bargaining power.” (Id. at p. 1166,
22 Cal.Rptr.3d 189; cf. Izzi, supra, 186 Cal.App.3d at p. 1318, 231 Cal.Rptr. 315 [although the
contract was standardized, “no presumption is warranted that plaintiffs had no choice or power to
negotiate as to the terms of their purchase agreement or that they could not obtain comparable or
superior terms on a suitable condominium nearby”].)
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Indeed, the record here is consistent with the analysis in Crippen and supports Valencia's
arguments. It indicates that Sanchez had significant financial means when he signed the contract,
which is the relevant time for judging unconscionability (Civ.Code, § 1670.5, subd. (a)). He
contracted to pay nearly $50,000 for a luxury automobile for personal use, traded in a relatively
new (four-year old) luxury automobile as part of the purchase and, at the time he signed the
contract, wrote a $10,000 check for the down payment and agreed to put down more money within
30 days if necessary. Over the course of the next week, he returned to Valencia and increased his
down payment by $5,000, for a total of $15,000. The record also shows that Sanchez actually
bargained for a substantial reduction in the car's purchase price. Finally, the record contains
evidence—submitted by Sanchez—that, during the time period when he executed the contract,
contracts without an arbitration provision were available to Valencia's buyers; that Valencia had
not used contracts with arbitration clauses since August 29, 2008, a few *932  weeks after Sanchez
signed the contract; and that Valencia no longer uses contracts with arbitration clauses. Thus, the
record fails to show that Sanchez lacked bargaining power or that he could not have obtained the
car, either from Valencia or elsewhere, “ ‘except by acquiescing in the form contract.’ ” (Victoria,
supra, 40 Cal.3d at p. 743, 222 Cal.Rptr. 1, 710 P.2d 833.)


The majority's response to my analysis—that “in the context of consumer contracts, we have never
required ” a party asserting procedural unconscionability to “show it tried to negotiate standardized
contract provisions” (maj. opn., ante, 190 Cal.Rptr.3d at p. 824, 353 P.3d at p. 751, italics added)—
is unpersuasive. Although we may never have required such proof, we have expressly stated that
“freedom to choose whether or not to enter a contract of adhesion is a factor weighing against a
finding of procedural unconscionability.” (Gentry v. Superior Court (2007) 42 Cal.4th 443, 470, 64
Cal.Rptr.3d 773, 165 P.3d 556.) Notably, the decision we cited in support of this statement—Dean
Witter Reynolds, Inc. v. Superior Court (1989) 211 Cal.App.3d 758, 259 Cal.Rptr. 789—involved
“the context of consumer contracts” (maj. opn., ante, at p. 824, 353 P.3d at p. 751), a circumstance
we expressly ***839  acknowledged in our explanation of that decision: “agreement between
brokerage house and sophisticated consumer of financial services that included a $50 termination
fee on an IRA account was not unconscionable where competing IRA's without the challenged fee
were freely available.” (Gentry, supra, at p. 470, 64 Cal.Rptr.3d 773, 165 P.3d 556, italics added.)


Indeed, Discover Bank, which the majority cites in support of its response, actually confirms the
validity of this principle “in the context of consumer contracts.” (Maj. opn., ante, 190 Cal.Rptr.3d
at p. 824, 353 P.3d at p. 751.) There, a majority of this court stated that “when a consumer is
given an amendment to its cardholder agreement in the form of a ‘bill stuffer’ that he would
be deemed to accept if he did not close his account, an element of procedural unconscionability
is present.” (Discover Bank, supra, 36 Cal.4th at p. 160, 30 Cal.Rptr.3d 76, 113 P.3d 1100.) In
making this statement, we relied on Szetela v. Discover Bank (2002) 97 Cal.App.4th 1094, 118
Cal.Rptr.2d 862. There, consistent with our precedents, the Court of Appeal stated that “[t]he
availability of similar goods or services elsewhere may be relevant to whether the contract is
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one of adhesion....” (Id. at p. 1100, 118 Cal.Rptr.2d 862.) The court then explained that, on “the
[particular] facts in the case,” this was “not the deciding factor” because of the “oppressive”
manner in which the defendant had “imposed” the arbitration provision; the record showed
that **764  the consumer, who already had a “ Cardholder Agreement” with the defendant,
subsequently “received” an “ amendment” imposing the arbitration provision “in a bill stuffer” and
“was told to ‘take it or leave it.’ His only option, if he did not wish to accept the amendment, was
to close his account.” (Ibid.) The facts in Discover Bank were virtually identical. (Discover Bank,
supra, at pp. 153–154, 30 Cal.Rptr.3d 76, 113 P.3d 1100.) The facts in this case are completely
different. Thus, although Discover Bank is factually distinguishable, legally, it confirms that
Sanchez's *933  failure to show he was unable to obtain the car from Valencia or elsewhere without
agreeing to arbitration is an important factor in determining procedural unconscionability.


Even more supportive of this conclusion is the other decision the majority cites in support of its
response: Perdue v. Crocker National Bank (1985) 38 Cal.3d 913, 216 Cal.Rptr. 345, 702 P.2d 503.
(Maj. opn., ante, 190 Cal.Rptr.3d at p. 824, 353 P.3d at p. 751.) There, we considered the legal
sufficiency of the plaintiff's claim that the fee the defendant bank charged customers for returned
checks was unconscionable. (Perdue, supra, 38 Cal.3d at pp. 920–921, 216 Cal.Rptr. 345, 702
P.2d 503.) In addressing this question, we first reaffirmed the principle that the determination of
procedural unconscionability “may turn on the absence of meaningful choice.” (Id. at p. 927, 216
Cal.Rptr. 345, 702 P.2d 503.) In holding that the plaintiff had sufficiently stated a claim for relief,
we then stressed that he had “alleged ... that similar arrangements would be imposed by other
banks.” (Id. at p. 927, fn. 12, 216 Cal.Rptr. 345, 702 P.2d 503, italics added.) This “allegation[ ],”
we explained, rendered “distinguish[able]” a decision in which a court had “reject[ed]” a similar
unconscionability claim because of the plaintiffs' “ ‘fail[ure] to show that they were deprived of
a meaningful choice of banks with which they could do business.’ ” (Ibid.) Thus, like Discover
Bank, Perdue confirms the significance of Sanchez's failure to show (or even allege) that he either
tried to negotiate with Valencia or could not have obtained a similar car elsewhere without agreeing
to arbitration.


***840  Consistent with these precedents, our Courts of Appeal have, in rejecting claims of
adhesiveness, relied in part on the absence of evidence that the complaining parties tried to
negotiate the terms they were seeking to invalidate. (Spinello v. Amblin Entertainment (1994) 29
Cal.App.4th 1390, 1397, 34 Cal.Rptr.2d 695; Union Bank v. Ross (1976) 54 Cal.App.3d 290, 296,
126 Cal.Rptr. 646 (Union Bank ).) Thus, under existing California case law, Sanchez's failure
to show that he “tried to negotiate” the arbitration provisions (maj. opn., ante, 190 Cal.Rptr.3d
at p. 824, 353 P.3d at p. 751) is an important factor in determining whether he has established
adhesiveness. The majority's contrary view, which is not supported by our precedents, effectively
disapproves these decisions.
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I also disagree with the majority that the statements of Valencia's counsel at oral argument
regarding the clarity of the contract are relevant. (Maj. opn., ante, 190 Cal.Rptr.3d at p. 823, 353
P.3d at p. 750.) Counsel stated: “I think many people who are not legally trained don't understand
the vast majority of what is in this contract. My guess is that if you asked that dealer about
everything other than the negotiable terms of price and interest they probably don't understand that
either, even though that language is required by statute.” Unlike the majority, I would not rely on
counsel's “guess” about these matters, which lacks any evidentiary support in the record. Indeed,
the contract here clearly provided *934  for arbitration of “[a]ny claim or dispute ... between”
Sanchez and Valencia, and there is no reason Sanchez would have been unable to understand
this had he read the contract. Moreover, if, as the majority asserts, Sanchez “did not read” the
contract (see maj. opn., ante, at p. 824, 353 P.3d at p. 751), then under existing case law, he “may
not,” in asserting adhesiveness, “properly argue that he did not give an ‘understanding consent.’
” (Union Bank, supra, 54 Cal.App.3d at p. 296, 126 Cal.Rptr. 646.) Finally, “[t]he general rule” in
California, established now for over 100 years, “is that, when a person with the capacity of reading
and understanding an instrument signs it, he is, in the absence of fraud and imposition, bound by
its contents, and is estopped from **765  saying that its provisions are contrary to his intentions
or understanding.” (Smith v. Occidental etc. Steamship (1893) 99 Cal. 462, 470–71, 34 P. 84.) For
these reasons, the majority's reliance on counsel's “ guess” during oral argument is misplaced.


In any event, our prior decisions establish that adhesiveness does not alone necessarily establish
procedural unconscionability. In Pinnacle, the trial court, on grounds of unconscionability,
refused to enforce against a condominium homeowners association an arbitration provision in the
condominium's covenants, conditions, and restrictions (CC & R's). (Pinnacle, supra, 55 Cal.4th
at p. 234, 145 Cal.Rptr.3d 514, 282 P.3d 1217.) It based a finding of procedural unconscionability
on the fact that “the [a]ssociation had no opportunity to participate in the drafting of” the CC
& R's because they were recorded “before the [a]ssociation was formed.” (Id. at p. 247, 145
Cal.Rptr.3d 514, 282 P.3d 1217.) We disagreed with the trial court's conclusion, explaining: “That
the ... CC & R's were drafted and recorded before the sale of any unit and without input from
the [a]ssociation was a circumstance dictated by the legislative policy choices embodied in the
Davis–Stirling Act.... Thus, while a condominium declaration may perhaps be viewed as adhesive,
a developer's procedural compliance with the Davis–Stirling Act provides a sufficient basis for
rejecting an association's claim of procedural unconscionability.” ***841  (Id. at pp. 247–248,
145 Cal.Rptr.3d 514, 282 P.3d 1217, italics added, fn. omitted.) Here, Valencia asserts—and
Sanchez does not dispute—“that over 90% of the contract is statutorily dictated in both form
and content” by the Automobile Sales Finance Act (Civ.Code, § 2981 et seq.). Therefore, as
Valencia argues, under Pinnacle, the contract is not procedurally unconscionable even if it could
“be viewed as adhesive.” (Pinnacle, supra, at p. 248, 145 Cal.Rptr.3d 514, 282 P.3d 1217.) This
conclusion does not, as the majority suggests, depend on whether the arbitration agreement “was
mandated by statute” (maj. opn., ante, 190 Cal.Rptr.3d at p. 824, 353 P.3d at p. 751), because
the arbitration agreement in Pinnacle was not statutorily required (Pinnacle, supra, at pp. 235–
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242, 145 Cal.Rptr.3d 514, 282 P.3d 1217; see Morris v. Redwood Empire Bancorp (2005) 128
Cal.App.4th 1305, 1320, 27 Cal.Rptr.3d 797 [“adhesion contracts” are “not always” procedurally
unconscionable] ).


California has a “strong public policy in favor of enforcing arbitration agreements.” *935
Broughton v. Cigna Healthplans (1999) 21 Cal.4th 1066, 1073, 90 Cal.Rptr.2d 334, 988 P.2d 67.)
“In keeping with [this] strong public policy ..., any doubts regarding the validity of an arbitration
agreement [must be] resolved in favor of arbitration.” (Samaniego v. Empire Today LLC (2012)
205 Cal.App.4th 1138, 1144, 140 Cal.Rptr.3d 492; Lhotka v. Geographic Expeditions, Inc. (2010)
181 Cal.App.4th 816, 821, 104 Cal.Rptr.3d 844.) Consistent with these principles, were it either
necessary or appropriate to decide the issue, I would, for the reasons set forth above, find that
Sanchez has failed to prove adhesiveness that supports a finding of procedural unconscionability.


2. Sanchez has not established substantive unconscionability.


“Civil Code section 1670.5, subdivision (a), authorizes a court, upon finding ‘as a matter of
law’ that a ‘contract or any clause of the contract’ was ‘unconscionable at the time it was
made,’ to ‘refuse to enforce the contract,’ to ‘enforce the remainder of the contract without the
unconscionable clause,’ or to ‘so limit the application of any unconscionable clause as to avoid
any unconscionable result.’ The official Assembly comment accompanying this section explains:
‘The basis test [of unconscionability] is whether, in the light of the general background and the
needs of the particular case, the clauses involved are so one-sided as to be unconscionable under
the circumstances existing at the time of the making of the contract.... The principle is one of
prevention of oppression and unfair surprise [citation] and not of disturbance of allocation of risks
because of superior bargaining power.’ (Rep. on Assem. Bill No. 510 (1979–1980 Reg. Sess.) 5
Assem. J. (1979–1980 Reg. Sess.) p. 9231, reprinted as Legis. Com. com., 9 West's Ann. Civ.Code
(2011 ed.) p. 74 (Official Comment).)” ( **766  Sonic–Calabasas A, Inc. v. Moreno (2013) 57
Cal.4th 1109, 1176, 163 Cal.Rptr.3d 269, 311 P.3d 184 (conc. & dis. opn. of Chin, J.) (commonly
known as Sonic II ).)


Consistent with these legislative pronouncements, in Pinnacle, we recently explained that “[a]
contract term,” including an arbitration provision, “is not substantively unconscionable when it
merely gives one side a greater benefit; rather, the term must be ‘so one-sided as to “shock the
conscience.” ’ ” (Pinnacle, supra, 55 Cal.4th at p. 246, 145 Cal.Rptr.3d 514, 282 P.3d 1217.) The
“ ‘ “shock the conscience” ’ ” standard we applied in Pinnacle is the standard this court has been
applying for well over 100 years. (E.g., Herbert v. Lankershim (1937) 9 Cal.2d 409, 475, 71 P.2d
220 [inadequacy of consideration must be “ ‘so gross as to shock ***842  the conscience and
common sense of all men’ ”]; Boyce v. Fisk (1895) 110 Cal. 107, 116, 42 P. 473 [contract must be “
‘grossly against conscience,’ ” and “ ‘the mere fact that the bargain is a very hard or unreasonable
one is not generally sufficient’ ”]; see also Tarver v. State Bar (1984) 37 Cal.3d 122, 134, 207
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Cal.Rptr. 302, 688 P.2d 911 [test for whether an attorney's fee is unconscionable is whether it is “ ‘
“ ‘so exorbitant and wholly disproportionate to the services performed as to shock the conscience’
” ' ”].) It is *936  “derivative of the term ‘unconscionable.’ ” (California Grocers Assn. v. Bank
of America (1994) 22 Cal.App.4th 205, 215, 27 Cal.Rptr.2d 396.) It is the standard we should
continue to apply. I thus agree with the majority's discussion insofar as it reaffirms the validity of
the shock the conscience standard. (Maj. opn., ante, 190 Cal.Rptr.3d at p. 821, 353 P.3d at p. 748.)


However, I part company with the majority insofar as it continues to endorse several alternative
formulations for substantive unconscionability. i.e., overly harsh, unduly oppressive, unfairly one-
sided. (Maj. opn., ante, 190 Cal.Rptr.3d at p. 821, 353 P.3d at p. 748.) As the majority observes, this
court has sometimes used these formulations instead of the shock the conscience standard. (Ibid.)
This practice has generated confusion and uncertainty, because our lower courts have understood
these different formulations as stating a lower standard for substantive unconscionability than
“shock the conscience.” (Sonic II, supra, 57 Cal.4th at p. 1178, 163 Cal.Rptr.3d 269, 311 P.3d
184 (conc. & dis. opn. of Chin, J.) [“our Courts of Appeal have consistently recognized [that]
shock the conscience is not ... ‘synonymous with “unreasonable” ’ ”]; Peng v. First Republic
Bank (2013) 219 Cal.App.4th 1462, 1469, 162 Cal.Rptr.3d 545 [shock the conscience is “
‘a higher standard’ ” than one-sided or overly harsh]; Gutierrez v. Autowest, Inc. (2003) 114
Cal.App.4th 77, 88, 7 Cal.Rptr.3d 267 (Gutierrez ) [same].) Today, the majority declares that these
alternative formulations “all mean the same thing” as “shock the conscience.” (Maj. opn., ante,
190 Cal.Rptr.3d at p. 821, 353 P.3d at p. 748.) If that is true, then why not settle on the traditional
“shock the conscience” test as the single formulation? Why perpetuate the uncertainty that arises
from having multiple formulations?


The majority's only answer—that adopting “shock the conscience” as the sole formulation
somehow “would call into question” decisions in which we have used “other formulations” (maj.
opn., ante, 190 Cal.Rptr.3d at p. 823, 353 P.3d at p. 750)—is unpersuasive. If, as the majority
states, those other formulations are not conceptually or practically different from, and mean the
same thing as, “shock the conscience” (id. at pp. 821, 353 P.3d at p. 748), then why would adopting
a single standard call any of our prior decisions into question? We could simply make clear that
we are clarifying the law, without suggesting that our earlier cases were wrongly decided.


Moreover, maintaining multiple formulations is problematic for several reasons. First, although, as
the majority recognizes, “[c]ommerce depends on the enforceability, in most instances, of a duly
executed, written contract” (maj. opn., ante, 190 Cal.Rptr.3d at p. 821, 353 P.3d at p. 748), it also
depends on “certainty and predictability” of enforcement (Phillippe v. Shapell Industries (1987) 43
Cal.3d 1247, 1269, 241 Cal.Rptr. 22, 743 P.2d 1279.) As we have explained, “[p]arties enter into
contracts to allocate risks and to bring certainty, order, and predictability to their mutual relations.
One of the principal **767  aims of contract law is to assist *937  contracting parties in achieving
***843  this objective by making the outcome of legal disputes clear and predictable.” (Nedlloyd
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Lines B.V. v. Superior Court (1992) 3 Cal.4th 459, 494, 11 Cal.Rptr.2d 330, 834 P.2d 1148.) Having
multiple formulations for determining whether a contract is substantively unconscionable, and
therefore unenforceable, undermines the certainty and predictability that are vital to commerce.


Second, the need for a uniform standard is crucial in light of the FAA. As already explained,
the FAA requires that our standard for unconscionability be “the same for arbitration and
nonarbitration agreements,” i.e., that it be “as rigorous and demanding for arbitration clauses as
for any contract clause.” (Maj. opn., ante, 190 Cal.Rptr.3d at p. 822, 353 P.3d at p. 749.) However,
as Valencia argues, “[i]f there are multiple unconscionability standards, then arbitration provisions
may well be subjected, in practice, to a different standard than other contract provisions.” Indeed,
this court first articulated the “unfairly one-sided” formulation specifically in the context of
an unconscionability challenge to an arbitration provision (Armendariz v. Foundation Health
Psychcare Services, Inc. (2000) 24 Cal.4th 83, 117, 99 Cal.Rptr.2d 745, 6 P.3d 669 (Armendariz )),
and the formulation has since been used almost exclusively in that context. Notably, in Concepcion,
the high court, immediately after explaining that “judicial hostility” towards arbitration has
“manifested itself in ‘a great variety’ of ‘devices and formulas,’ ” observed “that California's
courts have been more likely to hold contracts to arbitrate unconscionable than other contracts.
[Citations.]” (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1747.) Having multiple
formulations lends substantial credence to the “loud chorus of courts and commentators” who
assert that, contrary to the high court's decisions, we are using unconscionability “as a ruse for
a ‘new judicial hostility’ toward arbitration.” (Aragaki, AT & T Mobility v. Concepcion and the
Antidiscrimination Theory of FAA Preemption (2012–2013) 4 Y.B. Arb. & Mediation 39, 60.)


Although the majority's endorsement of multiple formulations is problematic for these reasons,
several of its related comments are worthy of note. First and foremost is the majority's statement,
as noted above, that all of the alternative formulations “mean the same thing” as “shock the
conscience.” (Maj. opn., ante, 190 Cal.Rptr.3d at p. 821, 353 P.3d at p. 748.) Second, the majority
emphasizes that “ ‘central’ ” to all of its formulations is that substantive unconscionability is more
than just “ ‘ “a simple old-fashioned bad bargain.” ’ ” (Id. at p. 821, 353 P.3d at p. 748.) Thus, “[a]
party cannot avoid a contractual obligation merely by complaining that the deal, in retrospect, was
unfair or a bad bargain.” (Id. at p. 821, 353 P.3d at p. 748.) Instead, the party resisting contract
enforcement must prove, and a court must find, “ ‘a substantial degree of unfairness beyond “a
simple old-fashioned bad bargain.” ’ ” (Ibid.) A contractual term does not meet this test merely
because it can be characterized as being “one-sided” or “ ‘giv[ing] one side a greater benefit.’
” *938  Ibid.) Moreover, one-sidedness is not unconscionable if it “ ‘ “provides the party with
superior bargaining strength a type of extra protection for which it has a legitimate commercial
need.” ’ ” (Ibid.) The majority's endorsement of various alterative formulations must be understood
in light of these statements.
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I also part company with the majority insofar as its one-sidedness analysis focuses separately on
each of the challenged provisions in isolation, rather than the parties' bargain as a whole. Our
decisions establish that, in assessing a claim that a ***844  contract or a clause in a contract is
unconscionable, a court must “examine the totality of the agreement's substantive terms as well as
the circumstances of its formation to determine whether the overall bargain was” so one-sided as
to be substantively unconscionable. (Sonic II, supra, 57 Cal.4th at p. 1146, 163 Cal.Rptr.3d 269,
311 P.3d 184, italics added.) As Valencia explains, “[t]here are trade-offs in every contract. Lien
and security rights favor one party. Payment favors the seller; required delivery of goods favors
the buyer. Notice and an opportunity to cure usually favor the party in the position to default. But
these **768  types of provisions are almost inevitably not unconscionable, because in the context
of the transaction as a whole, they are fair and reasonable.... [¶] The same is true of arbitration
provisions. They, too, must be evaluated as a whole. The provision itself may contain trade-offs,
e.g., one side pays certain fees, the other side gains a measure of protection from outlier results,
such that the entire provision needs to be examined based on its overall effect. And, even then the
arbitration provision needs to be evaluated in the context of the overall transaction.”


Taking this approach, I conclude that the arbitration clause, viewed as a whole, is not substantively
unconscionable under any of the formulations the majority endorses. As Valencia argues, the clause
“is even-handed. It is well justified by the business realities of the buyer-dealer relationship and
the threats posed by outlier results.... It involves mutual tradeoffs and a rational relationship to the
nature of automobile purchases in general and to the specific transaction at issue—the purchase of
a $50,000 pre-owned luxury automobile.” “There is a balance of clauses. There is an opportunity
for further arbitral scrutiny for outlier results. But given the nature of the disputes, that will be
the exception, not the rule. And, further review works both ways; both buyers and dealers can
seek review of outlier awards. Self-help remedies, such as repossession, that would be more often
invoked by the dealer are excluded, but they are by definition outside even the litigation process;
and comparable small claims remedies more likely invoked by the customer are also excluded.
[¶] Finally, the dealer pays the buyer's initial arbitration expenses, up to $2,500. Only if the buyer
loses a first round and wants to seek further arbitral review does the buyer have to advance further
arbitration expenses (the review arbitrators ultimately allocate expenses). That's reasonable: That
the party (buyer or dealer) losing the first *939  round has to bear the expense of the finality
round is common sense and furthers the interests of formality. Indeed, that's how the judicial
system handles appeals—the appellant pays for the record on appeal and pays a higher fee than the
respondent. [¶] And, in return, individuals get a speedy, cheaper, surer mechanism for resolving
disputes.” I agree with this analysis and would hold that the arbitration provision, evaluated as a
whole, is not substantively unconscionable.


Nevertheless, I also agree with the majority that each of the challenged provisions, considered
individually, is not substantively unconscionable, although I do not endorse all of the majority's
reasoning. Regarding the provision allowing a second arbitration if the arbitrator's award is either
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$0 or over $100,000, as noted above, this provision benefits both Valencia and Sanchez by
protecting them in most cases from the cost of a second arbitration while offering both access to
further review of extreme, outlier awards. Also mutually beneficial is the provision making grants,
but not denials, of injunctive relief subject to a second arbitration. The Court of Appeal invalidated
this provision based on ***845  the view that it benefits “only” Valencia because “the buyer, not
the car dealer, ... would be seeking preliminary or permanent injunctive relief.” But, as the majority
correctly notes, “car sellers sometimes must seek an injunction in order to repossess a car from the
buyer.” (Maj. opn., ante, 190 Cal.Rptr.3d at p. 826, 353 P.3d at p. 753.) Thus, while it is true, as
the majority observes, that injunctive relief may have a “broad impact” on Valencia by requiring
it to “change its business practices” (ibid.), such relief also may have a substantial impact on
buyers by forcing them to surrender their means of transportation. Accordingly, as Valencia argues,
“both [parties] would benefit from a process that allows second-level review when their liberty
is constrained by arbitral decisions requiring them to do or refrain from doing certain activities.”
Because these provisions do not “inordinately benefit” Valencia, under our decisions, they are
not “unconscionably one-sided” (Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1075, 130
Cal.Rptr.2d 892, 63 P.3d 979, fn. 1 (Little )), regardless of whether Valencia is “more likely” (maj.
opn., ante, at p. 826, 353 P.3d at p. 753) or even “substantially more likely” to invoke them (id.
at p. 826, 353 P.3d at p. 753). 3


3 Although mentioning the public's interest in injunctive relief, the majority notes that this case
does not involve the “continued viability,” in light of Concepcion, of Broughton and Cruz v.
PacifiCare Health Systems, Inc. (2003) 30 Cal.4th 303, 133 Cal.Rptr.2d 58, 66 P.3d 1157, in
which a majority of this court held that the FAA permits California to prohibit arbitration of
claims for injunctive relief under the CLRA and the UCL. (Maj. opn., ante, 190 Cal.Rptr.3d
at p. 826, 353 P.3d at p. 753.) That question is pending before us in McGill v. Citibank, N.A.
(2015) ––– Cal.4th ––––, 185 Cal.Rptr.3d 430, 345 P.3d 61.


**769  As my earlier discussion indicates, I also agree with the majority that there is “nothing
unconscionable” about the provision exempting repossession from arbitration. (Maj. opn., ante,
190 Cal.Rptr.3d at p. 830, 353 P.3d at p. 756.) Because, as the majority explains, this *940
self-help remedy is “outside of litigation,” there is nothing unconscionable about not making it
subject to arbitration, which is a litigation substitute. (ibid.) moreover, as the majority also explains,
the provision that preserves the parties' ability to go to small claims court “likely favors the car
buyer.” (Ibid.) Thus, the exclusion of repossession from arbitration is not unfair, one-sided, or
unconscionable.


Regarding the costs of a second arbitration, I first note that the Court of Appeal erred in stating
that provision in question requires the party requesting the second arbitration to pay filing fees
and other arbitration costs “in advance.” The provision states that the requesting party “shall be
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responsible for” such fees and costs, but says nothing about the time of payment. The record
otherwise provides no support for the Court of Appeal's statement. 4


4 The contract gives Sanchez the option of having arbitration conducted by, and under the rules
of, the American Arbitration Association (AAA), the National Arbitration Forum, “or any
other organization that [he] may choose subject to [Valencia's] approval.” There is no basis
to conclude or assume that, at the time the contract was executed, the selected organization
would have required advance payment of all filing fees and other costs. Indeed, although the
AAA rules in effect in 2008 called for advance payment of certain costs (AAA, Commercial
Arbitration Rules and Mediation Procedures (amend. & eff. Sept. 1, 2007) rules R–4(a)
(ii), R–49, O–8 (AAA General Rules); AAA, Supplementary Procedures for Consumer–
Related Disputes (2005) rules C–2(a), C–2(e), C–8 (AAA Supplementary Rules)), they also
provided for “defer[ral]” of this payment “in the event of extreme hardship on the part of any
party” (AAA, General Rules, rule R–49). As to other arbitration expenses, the rules made
advance payment subject to the AAA's discretion. (Id., rule R–52.)


***846  Moreover, I agree with the majority that the record contains “no evidence” that, at the time
Sanchez signed the contract, the cost of a second arbitration would be “unaffordable” to him. (Maj.
opn., ante, 190 Cal.Rptr.3d at p. 829, 353 P.3d at p. 756.) On the contrary, as earlier explained,
the record indicates that Sanchez had significant financial means when he signed the contract. In
addition, at that time, one of the organizations the contract authorized to conduct the arbitration
had established a substantially reduced fee schedule “for consumer-related disputes” in order “to
make arbitration costs reasonable for consumers” (AAA General Rules, Administrative Fees) and
had provided for reduction or elimination of administrative fees in cases of hardship. 5  Given these
circumstances, the provision regarding the costs of a second arbitration does not support a finding
of unconscionability.


5 The AAA's generally applicable rules provided: “The AAA may, in the event of extreme
hardship on the part of any party, ... reduce the administrative fees.” (AAA General Rules,
rule R–49.) Its Supplementary Rules for consumer-related disputes expressly incorporated
Civil Code section 1284.3, stating: “Pursuant to Section 1284.3 of the California Code of
Civil Procedure, consumers with a gross monthly income of less than 300% of the federal
poverty guidelines are entitled to a waiver of arbitration fees and costs, exclusive of arbitrator
fees. This law applies to all consumer agreements subject to the California Arbitration Act,
and to all consumer arbitrations conducted in California.” (AAA Supplementary Rules, rule
C–8.)


*941  Although I agree with the majority that the provision is not unconscionable, I disagree
with the majority's analysis in several respects. The majority suggests that a finding of substantive
unconscionability may be premised on a finding that the fee provision “would have a substantial
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deterrent effect in Sanchez's case.” (Maj. opn., ante, 190 Cal.Rptr.3d at p. 829, 353 P.3d at p. 755.)
But deterrence is surely an important—and permissible—purpose of the provision. After **770
all, at issue here are the costs of a second, de novo arbitration based on one party's dissatisfaction
with the results of the first. Moreover, the provision's deterrent effect applies mutually to both
parties; if Valencia is dissatisfied with an award and seeks a new arbitration, then it also is “
responsible for the filing fee and other arbitration costs subject to a final determination by the
arbitrators of a fair apportionment of costs.” In order to promote finality and secure the cost benefits
of arbitration, parties to an arbitration agreement may want to discourage each other from invoking
a contractual right to a second, new arbitration. Indeed, litigants wanting to appeal in court face
similar deterrence, as they are responsible for appellate filing fees and, if unsuccessful, the other
party's appellate costs. (Cal. Rules of Court, rules 8.25, 8.278(a).) Surely such mutual deterrence
is permissible if, as the majority correctly states, “the arbitration clause did not have to provide for
an appeal” at all. (Maj. opn., ante, at p. 829, 353 P.3d at p. 755.)


However, the majority continues, having provided for “an appeal,” the arbitration clause “may
not structure the appeal process so that it unreasonably favors” Valencia. (Maj. opn., ante, 190
Cal.Rptr.3d at p. 829, 353 P.3d at p. 755.) Under this analysis, the question should not be, as
the majority suggests, whether the provision would substantially deter Sanchez from requesting
a second arbitration—which, as just explained, is one of its permissible and mutually applicable
purposes—but should be whether the level of deterrence “unreasonably favors” Valencia. (Ibid.)
In other words, a finding of substantive unconscionability ***847  would, under the majority's
analysis, require determination of (1) the provision's relative deterrent effect on Valencia and
Sanchez—which, in turn, would require evidence of the provision's deterrent effect at the time
the contract was signed on both Valencia and Sanchez—and (2) whether the difference, if any,
in deterrent effect was unjustified by “ ‘ “a legitimate commercial need” ’ ” and established “ ‘a
substantial degree of unfairness beyond “a simple old-fashioned bad bargain.” ’ ” (Id. at p. 821,
353 P.3d at p. 748.) In my view, this convoluted and complicated inquiry is unnecessary; that
the provision might have a greater “deterrent effect” (id. at p. 829, 353 P.3d at p. 755) on one of
the parties to this contract for a $50,000 luxury car does not render it one-sided or substantively
unconscionable. Indeed, given, as noted above, that litigants wanting to appeal in court face similar
deterrence—in that they are responsible for appellate filing fees and, if unsuccessful, the other
party's appellate costs—to the extent the provision would deter Valencia less than Sanchez from
requesting a second arbitration, it “confer[s] no more of an advantage than *942  would be the case
had the action been brought in court,” and thus is not unconscionable. (Little, supra, 29 Cal.4th at
p. 1075, fn. 1, 130 Cal.Rptr.2d 892, 63 P.3d 979.)


Moreover, the FAA preempts the majority's rule insofar as it makes a “substantial deterrent
effect” sufficient to establish substantive unconscionability. (Maj. opn., ante, 190 Cal.Rptr.3d
at p. 829, 353 P.3d at p. 755.) In American Exp. Co. v. Italian Colors Restaurant (2013) –––
U.S. ––––, 133 S.Ct. 2304, 2308–2311, 186 L.Ed.2d 417 (Italian Colors ), the high court held
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that the FAA required enforcement of an arbitration clause notwithstanding uncontested proof
that it would impose prohibitive costs on plaintiffs suing under the federal antitrust laws. The
plaintiffs, in resisting enforcement, relied on “a judge-made exception to the FAA”—known as
“[t]he ‘effective vindication’ exception”—which allows federal courts to invalidate arbitration
agreements “that prevent the ‘effective vindication’ of a federal statutory right.” (Id. at p. ––––,
133 S.Ct. at p. 2310.) This exception, the high court explained, “finds its origin in the desire
to prevent ‘prospective waiver of a party's right to pursue statutory remedies,’ [citation]. That
would certainly cover a provision in an arbitration agreement forbidding the assertion of certain
statutory rights. And it would perhaps cover filing and administrative fees attached to arbitration
that are so high as to make access to the forum impracticable. [Citation.] But the fact that it is not
worth the expense involved in proving a statutory remedy does not constitute the elimination of
the right to pursue that remedy. [Citation.]” (Id. at p. ––––, 133 S.Ct. at pp. 2310–2311.) Under
this **771  binding precedent, if a cost provision does not impose fees that “make access to the
forum impracticable” (ibid.), then the FAA precludes a court from invalidating it as unconscionable
because of a subjective determination that it will, in a particular case, “have a substantial deterrent
effect” on a party's exercise of the right to request a second arbitration. 6  ( ***848  Maj. opn.,
Mante, 190 Cal.Rptr.3d at p. 829, 353 P.3d at p. 755.)


6 Even under the view of the dissent in Italian Colors, the FAA would, for two reasons,
preempt the majority's rule. First, the effective vindication exception is inapplicable when a
party “could feasibly vindicate” his or her claim in arbitration. (Italian Colors, supra, –––
U.S. at p. ––––, 133 S.Ct. at p. 2320 (dis. opn. of Kagan, J.).) A second arbitration is not
infeasible merely because a cost provision has “a substantial deterrent effect” on a party's
decision to request a second arbitration. (Maj. opn., ante, 190 Cal.Rptr.3d at p. 829, 353
P.3d at p. 755.) Second, concerns about enforcing “state law” do not even “implicate the
effective-vindication rule. When a state rule allegedly conflicts with the FAA, [courts] apply
standard preemption principles, asking whether the state law frustrates the FAA's purposes
and objectives. If the state rule does so—as ... in [Concepcion ]—the Supremacy Clause
requires its invalidation.” (Italian Colors, supra, at p. ––––, 133 S.Ct. at p. 2320 (dis. opn.
of Kagan, J.), final italics added.)


I also disagree with the majority's view that parties asserting unconscionability based on their
inability to afford arbitration costs may satisfy their burden with evidence of their financial
situation at the time a “ ‘dispute arises.’ ” (Maj. opn., ante, 190 Cal.Rptr.3d at p. 829, 353 P.3d at
p. 755.) As the majority correctly recognizes *943  ibid.), a determination of unconscionability
must be based on the circumstances that existed “at the time [the contract] was made” (Civ.Code,
§ 1670.5, subd. (a)), not on hindsight in light of subsequent events. (Setzer v. Robinson (1962)
57 Cal.2d 213, 217, 18 Cal.Rptr. 524, 368 P.2d 124; Colton v. Stanford (1890) 82 Cal. 351, 23 P.
16.) Thus, in determining affordability, Sanchez must submit evidence showing, not what he (and,
under the majority's approach, Valencia) could afford when the dispute arose, but what he could
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have afforded at the time he signed the contract. The majority's assertion otherwise “is contrary to
statute.” (Parada v. Superior Court (2009) 176 Cal.App.4th 1554, 1583, 98 Cal.Rptr.3d 743.)


Finally, the majority's analysis of the cost provision improperly blurs distinct grounds on which
this court has relied in prior decisions to invalidate arbitration provisions: unconscionability,
which is at issue here, and public policy, which is not. As the majority explains (maj. opn., ante,
190 Cal.Rptr.3d at pp. 826–827, 353 P.3d at pp. 753–754), in Armendariz, supra, 24 Cal.4th at
pages 110–111, 99 Cal.Rptr.2d 745, 6 P.3d 669, this court held that “when an employer imposes
mandatory arbitration as a condition of employment, the arbitration agreement or arbitration
process cannot generally require the employee to bear any type of expense that the employee would
not be required to bear if he or she were free to bring the action in court.” However, contrary to
what the majority's discussion suggests, this holding was not based on unconscionability. Rather,
it was based on the view that forcing employees to pay costs in arbitration they would not have
to pay in court would be “contrary to public policy” (id. at p. 110, 99 Cal.Rptr.2d 745, 6 P.3d
669) in that it would “effectively prevent[ ] them from vindicating” (id. at p. 107, 99 Cal.Rptr.2d
745, 6 P.3d 669) unwaivable statutory rights established for a public reason (id. at pp. 100–
101, 99 Cal.Rptr.2d 745, 6 P.3d 669). (See Little, supra, 29 Cal.4th at p. 1084, 130 Cal.Rptr.2d
892, 63 P.3d 979 [Armendariz 's rule “is derived from state contract law principles regarding
the unwaivability of certain public rights”].) Similarly, the discussion from Gutierrez on which
the majority relies (maj. opn., ante, 190 Cal.Rptr.3d at pp. 828–829, 353 P.3d at pp. 754–755)
addressed, not unconscionability, but whether contractual terms, by “undercut[ting] unwaivable
state statutory rights,” “violate[d] the public policy underlying [those] rights.” (Gutierrez, supra,
114 Cal.App.4th at pp. 94–95, 7 Cal.Rptr.3d 267.) “[T]he public policy and unconscionability
defenses” this court has announced “are different in important respects. A public policy defense
is concerned with the relationship of the contract to society as a whole, and targets contractual
provisions that undermine a clear public policy, such as an unwaivable statutory right designed to
accomplish a public purpose. [Citation.] Unconscionability ***849  is **772  concerned with the
relationship between the contracting parties and one-sided terms [citation], such that consent in any
real sense appears to be lacking. Contracts can be contrary to public policy but not unconscionable
[citation] and vice versa [citation].” (Sonic–Calabasas A, Inc. v. Moreno (2011) 51 Cal.4th 659,
686, 121 Cal.Rptr.3d 58, 247 P.3d 130 (Sonic I ).) The majority loses sight of these differences in
its discussion of Armendariz and Gutierrez.


*944  But there is another important reason for not applying Armendariz 's categorical rule
here, in addition to the fact that it is not based on unconscionability: under Italian Colors, the
FAA preempts it. As earlier explained, the high court held in that case that the FAA required
enforcement of an arbitration clause notwithstanding uncontested proof that it would impose
prohibitive costs on plaintiffs, thus preventing them from effectively vindicating their rights under
the federal antitrust laws. (Italian Colors, supra, ––– U.S. at p. ––––, 133 S.Ct. at pp. 2308–
2311.) The effective vindication exception, the high court held, “perhaps” covers cost provisions
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that make access to arbitration “impracticable,” but does not cover provisions that merely make
a federal claim “not worth the expense” to prove. (Id. at p. ––––, 133 S.Ct. at pp. 2310–2311.)
Armendariz 's categorical rule is based, not on proof that arbitration would, in fact, be financially
impracticable for a particular employee, but on the view that the mere “possibility” employees
“will be charged substantial forum costs” in arbitration would “chill[ ] the exercise” of their
statutory right. (Armendariz, supra, 24 Cal.4th at p. 110, 99 Cal.Rptr.2d 745, 6 P.3d 669.) If, as
Italian Colors holds, the FAA requires enforcement of an arbitration provision despite actual proof
it would impose prohibitive costs, then surely it precludes courts from invalidating an arbitration
clause based on the theoretical, unproven chilling effect of imposing “any type of expense that the
[party resisting arbitration] would not be required to bear” in a court action. 7  (Armendariz, supra,
24 Cal.4th at p. 110, 99 Cal.Rptr.2d 745, 6 P.3d 669.)


7 For the same reasons previously discussed in connection with the majority's substantial
deterrence standard (ante, 190 Cal.Rptr.3d at pp. 847–848, fn. 6, 353 P.3d at p. 771, fn. 6),
even under the view of the dissent in Italian Colors, the FAA would preempt Armendariz
's prophylactic, categorical rule.


For the preceding reasons, I agree that Sanchez has failed to establish substantive
unconscionability. I therefore concur in the judgment.


All Citations


61 Cal.4th 899, 353 P.3d 741, 190 Cal.Rptr.3d 812, 165 Lab.Cas. P 61,619, 15 Cal. Daily Op. Serv.
8433, 2015 Daily Journal D.A.R. 8822
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56 Cal.App.5th 334
Court of Appeal, Fourth District, Division 3, California.


Jose SANTANA, Plaintiff and Respondent,
v.


FCA US, LLC, Defendant and Appellant.


G057244, G058020
|


Filed 09/29/2020


Synopsis
Background: Owner of vehicle with electrical defect brought action against manufacturer for
breach of the express and implied warranty under the Song-Beverly Consumer Warranty Act and
fraudulent concealment. The Superior Court, Orange County, No. 30-2016-00882680, Michael
Brenner, J., entered judgment on jury verdict for vehicle owner, and manufacturer appealed.


Holdings: The Court of Appeal, Ikola, J., held that:


[1] evidence was insufficient to support finding that, at time owner purchased vehicle,
manufacturer was aware that vehicle contained a defective totally integrated power module
(TIPM);


[2] evidence was sufficient to support a finding that manufacturer's “repair” of vehicle's faulty fuel
pump relay was intentionally inadequate during the vehicle's warranty period;


[3] claims encompassed single set of facts such that owner was not required to apportion attorney's
fees between the two causes of action;


[4] trial court did not rely on the contingent nature of the representation in setting the lodestar
hourly rate; and


[5] court could base 2.0 lodestar multiplier, in part, on the results obtained.


Affirmed in part and reversed in part.


Procedural Posture(s): On Appeal; Judgment; Motion for Attorney's Fees.
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West Headnotes (22)


[1] Fraud Weight and Sufficiency
Evidence was insufficient to support finding that, at time owner purchased vehicle,
manufacturer was aware that vehicle contained a defective totally integrated power module
(TIPM), and thus was insufficient to support jury verdict in favor of owner on fraudulent
concealment claim against manufacturer; evidence consisted of a publicly disclosed recall
related to a software problem that apparently was fixed, an issue that cropped up with an
unknown frequency in a different vehicle, where a TIPM was drawing too much power
when the vehicle was not in use, and an internal e-mail exchange regarding the heating
and air conditioning front blower in some vehicle that occurred some amount of times that
had something to do with a relay in a TIPM, and very existence of a warranty presupposed
that some defects might occur.


1 Case that cites this headnote


[2] Appeal and Error Trade, Business, and Finance
Whether a manufacturer willfully violated its obligation to repair the car or refund the
purchase price is a factual question for the jury in an action under the Song-Beverly
Consumer Warranty Act that will not be disturbed on appeal if supported by substantial
evidence. Cal. Civ. Code § 1790 et seq.


[3] Antitrust and Trade Regulation Warranties and Service Contracts
Song-Beverly Consumer Warranty Act provides enhanced remedies to consumers who
buy new consumer goods accompanied by a manufacturer's express warranty. Cal. Civ.
Code § 1790 et seq.


1 Case that cites this headnote


[4] Antitrust and Trade Regulation Penalties and Fines
Evidence was sufficient to support a finding that manufacturer's “repair” of vehicle's faulty
fuel pump relay was intentionally inadequate during the vehicle's warranty period, and
thus to support civil penalty under the Song-Beverly Consumer Warranty Act; while bridge
operation which rerouted electricity to fuel pump solved stalling or failing to start problem,
it also introduced a new defect due to the inability of the fuel pump to shut off in the
event of an accident, internal e-mails demonstrated that manufacturer was aware of the
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problem, and expert testified there was no evidence that manufacturer's recall procedure
ever accounted for the new risk, and that, in fact, the subject vehicle was left with the new
defect after the bridge operation. Cal. Civ. Code § 1794(c).


[5] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
A manufacturer's duty under the Song-Beverly Consumer Warranty Act to repurchase
a vehicle does not depend on a consumer's request, but instead arises as soon as the
manufacturer fails to comply with the warranty within a reasonable time. Cal. Civ. Code
§ 1790 et seq.


1 Case that cites this headnote


[6] Antitrust and Trade Regulation Motor vehicles;  "lemon" laws
Pursuant to the Song-Beverly Consumer Warranty Act, upon a vehicle manufacturer's
failure to honor a warranty, the manufacturer must “promptly” make an offer of repurchase
or restitution, not years later during litigation. Cal. Civ. Code § 1793.2(d)(2).


2 Cases that cite this headnote


[7] Appeal and Error Abuse of discretion
A trial court's exercise of discretion is abused only when its ruling exceeds the bounds of
reason, all of the circumstances before it being considered.


2 Cases that cite this headnote


[8] Costs, Fees, and Sanctions Multiple counts or causes of action
When a cause of action for which attorney fees are provided by statute is joined with other
causes of action for which attorney fees are not permitted, the prevailing party may recover
only on the statutory cause of action.


2 Cases that cite this headnote


[9] Costs, Fees, and Sanctions Allocation and Apportionment of Award
Fees need not be apportioned when incurred for representation on an issue common to
both causes of action in which fees are proper and those in which they are not.
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1 Case that cites this headnote


[10] Costs, Fees, and Sanctions Allocation and Apportionment of Award
Apportionment of attorney's fees between cause of action for which fees are recoverable
and cause for which they are not is not required when the claims for relief are so intertwined
that it would be impracticable, if not impossible, to separate the attorney's time into
compensable and noncompensable units.


3 Cases that cite this headnote


[11] Antitrust and Trade Regulation Attorney fees
Costs, Fees, and Sanctions Legal Expenses; Attorney Fees
Vehicle owner's successful claim under the Song-Beverly Consumer Warranty Act and
unsuccessful fraudulent concealment claim encompassed single set of facts such that
owner was not required to apportion attorney's fees between the two causes of action;
principal distinction between the two causes of action was that the fraud claim required
proof of what manufacturer knew prior to the sale of the vehicle, there was very little
evidence on that point, and most of the evidence focused on whether there was a defect at
all and whether manufacturer knew about the defect, which was relevant to both claims.
Cal. Civ. Code § 1790 et seq.


3 Cases that cite this headnote


[12] Estoppel Claim inconsistent with previous claim or position in general
Vehicle owner's statement, when arguing over whether manufacturer could be subject to
both a civil penalty and punitive damages, that Song-Beverly Consumer Warranty Act
claim and fraudulent concealment claim involved “distinct duties” that were “separately
punishable arising from different conduct” did not judicially estop owner from alleging
that attorney's fees for successful Song-Beverly Act claim could not be separated from
fees incurred on unsuccessful fraud claim, as, while different conduct gave rise to each
harm, they shared same essential facts; even if judicial estoppel could technically apply,
court would decline to apply it in light of reversal of award of punitive damages, which
was the basis of the argument. Cal. Civ. Code § 1790 et seq.


3 Cases that cite this headnote


[13] Estoppel Claim inconsistent with previous claim or position in general



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&headnoteId=205222341400920230725103348&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102III(E)/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&headnoteId=205222341401020230725103348&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29T/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/29Tk397/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/102III(B)6/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790&originatingDoc=I2826b1b0157a11eb8cd5c20cd8227000&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&headnoteId=205222341401120230725103348&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/156/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/156k68(2)/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1790&originatingDoc=I2826b1b0157a11eb8cd5c20cd8227000&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&headnoteId=205222341401320230725103348&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/156/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/156k68(2)/View.html?docGuid=I2826b1b0157a11eb8cd5c20cd8227000&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Santana v. FCA US, LLC, 56 Cal.App.5th 334 (2020)
270 Cal.Rptr.3d 335, 20 Cal. Daily Op. Serv. 11,115, 2020 Daily Journal D.A.R. 11,518


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 5


The elements of judicial estoppel are (1) the same party has taken two positions; (2) the
positions were taken in judicial or quasi-judicial administrative proceedings; (3) the party
was successful in asserting the first position (i.e., the tribunal adopted the position or
accepted it as true); (4) the two positions are totally inconsistent; and (5) the first position
was not taken as a result of ignorance, fraud, or mistake.


[14] Estoppel Claim inconsistent with previous claim or position in general
Doctrine of judicial estoppel is, in the final analysis, an equitable one.


[15] Costs, Fees, and Sanctions Lodestar or touchstone in general
The process of calculating attorney fees involves two steps; the first is to determine the
lodestar, or the number of hours reasonably expended multiplied by a reasonable hourly
rate, and once the lodestar has been calculated, the second step is to apply any positive
or negative multipliers.


[16] Costs, Fees, and Sanctions Enhancements, multipliers, and incentive awards
Costs, Fees, and Sanctions Contingency or certainty of compensation; effect of fee
agreement
When applying positive or negative multiplier to lodestar fee, the court in effect
determines, retrospectively, whether the litigation involved a contingent risk or required
extraordinary legal skill justifying augmentation of the unadorned lodestar in order to
approximate the fair market rate for such services.


[17] Appeal and Error Items and amount;  hours and rates
Costs, Fees, and Sanctions Evidence
The experienced trial judge is the best judge of the value of professional services rendered
in his court, and while his judgment on attorney's fees is of course subject to review, it will
not be disturbed unless the appellate court is convinced that it is clearly wrong.


[18] Costs, Fees, and Sanctions Contingency or certainty of compensation; effect of fee
agreement
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A court cannot rely on the contingent nature of the representation in both setting the
lodestar amount of attorney's fees and in later modifying the lodestar; this restriction
applies to a contingency modifier the same as any other modifier.


[19] Antitrust and Trade Regulation Attorney fees
Trial court did not rely on the contingent nature of the representation in setting the lodestar
hourly rate of attorney's fees for successful Song-Beverly Consumer Warranty Act claim,
and thus could include contingent nature of the case when justifying a multiplier; while
counsel argued for an hourly rate of $650, justifying that rate, in part, based on the risk
of nonpayment arising from the contingent nature of the representation, court expressly
rejected that premise, noting that the “case was a very complex case, and, of course, there's
the contingency element in this,” and that “to say that all those issues are swept up in
a basic hourly fee, which is not an extraordinary, high hourly fee, certainly I think that
would be wrong,” and court elsewhere described the hourly rate as one “we see somewhat
routinely.” Cal. Civ. Code § 1790 et seq.


[20] Antitrust and Trade Regulation Attorney fees
Court awarding attorney's fees to vehicle owner for successful Song-Beverly Consumer
Warranty Act claim could base 2.0 lodestar multiplier, in part, on the results obtained,
although action was not an action in the public interest; results played only a minor role
in the court's decision to apply a multiplier, and much greater emphasis was given to the
complexity of the matter and the skill of the attorneys in mastering the technology. Cal.
Civ. Code § 1790 et seq.


[21] Costs, Fees, and Sanctions Skill, standing, and experience of attorneys involved
Better attorneys command higher rates, which means a lodestar multiplier may be required
accurately to compensate the attorney for the quality of work performed.


[22] Costs, Fees, and Sanctions Enhancements, multipliers, and incentive awards
The purpose of a multiplier of the lodestar amount of attorney's fees is to capture the market
value of the attorney's services, not the moral value.


Witkin Library Reference: 4 Witkin, Summary of Cal. Law (11th ed. 2017) Sales, § 331
[Penalties for Violations; In General.]
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**338  Appeal from a judgment of the Superior Court of Orange County, Hugh Michael Brenner,
Judge. (Retired judge of the Orange Sup. Ct. assigned by the Chief Justice pursuant to art. VI, § 6
of the Cal. Const.) Affirmed in part and reversed in part. (Super. Ct. No. 30-2016-00882680)


Attorneys and Law Firms


Hawkins Parnell & Young, Jeffrey T. Thayer, San Francisco; Gibson, Dunn & Crutcher, Thomas
H. Dupree Jr., and Shaun A. Mathur, Irvine, for Defendant and Appellant.


Rosner, Barry & Babbitt, Hallen D. Rosner, Arlyn L. Escalante, San Diego; Center for
Constitutional Litigation, Robert Peck; O'Conner Law Group and Mark O'Connor, Carmel, for
Plaintiff and Respondent.


OPINION


IKOLA, J.


*338  **339  A jury held defendant FCA US, LLC (Chrysler) liable on three causes of action
arising from plaintiff Jose Santana's defective vehicle: breach of the express and implied warranty
under the Song-Beverly Consumer Warranty Act (Civ. Code, § 1790 et seq.; the Song-Beverly
Act), and fraudulent concealment. 1  Santana's economic damages from violation of the express
warranty under the Song-Beverly Act were $31,896.60 and the jury also imposed a civil penalty
of $63,795.20 for the willful failure to repurchase or replace the vehicle. On the fraud claim, the
jury awarded economic damages of $33,839.91, noneconomic damages of $100,000, and punitive
damages of $1 million, resulting in a total verdict of $1,229,531.71. After an award of fees and
costs, the total judgment amounted to $1,740,169.58.


1 The parties do not discuss the jury's verdict on the breach of implied warranty count.
Accordingly, neither do we.


Chrysler contends most of those damages must be vacated because there was no substantial
evidence of fraudulent concealment. We agree. Santana's fraud theory was that Chrysler concealed
an electrical defect in Santana's vehicle. But there was no evidence Chrysler was aware of the
defect until after Santana purchased his vehicle, and thus no evidence that Chrysler concealed it.
Because the fraud judgment must fall, the separate award of economic damages, the noneconomic
damages, and the punitive damages fall with it.
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Chrysler also contends there was no evidence of a willful violation of the Song-Beverly Act. We
disagree with that contention and affirm that aspect of the judgment. By the time Chrysler's duty
to repurchase arose, it was aware of the electrical defect in Santana's vehicle, which it chose not
to repair adequately.


Finally, Chrysler contends the court erred in failing to apportion attorney fees and by doubling
Santana's lodestar calculation. We conclude the court did not abuse its discretion and thus affirm
the fee award.


*339  FACTS


Santana's Vehicle
Santana purchased a 2012 Dodge Durango in November 2011, for a total purchase price of
$44,748. He purchased the “Citadel” model, which was the most luxurious version of the Durango.
The vehicle came with a three-year, 36,000 mile bumper-to-bumper warranty, and a five-year,
100,000 mile power-train warranty.


Almost immediately, Santana experienced problems with the vehicle.


The first time Santana brought his vehicle in for repair was in June 2012 at 9,466 miles. The vehicle
would not start. This would prove to be a recurring problem for Santana, who estimated that it
occurred 10 **340  times, a few of which required repairs at the dealer.


Santana's no-start problem was the central theme of the trial, so we pause to explain Santana's
theory of what went wrong with his vehicle. Santana's expert generally attributed his no-start
problem to a component called the Totally Integrated Power Module, or TIPM for short. The
TIPM is an enclosed box in the engine compartment of the vehicle, which contains a circuit board
and regulates power to most of the systems in the vehicle. The circuit board was covered with a
conformal coating, which is a thin rubbery coating over the entirety of the circuit board, which
is intended to protect it from dust and vibration, as well as to insulate it from heat. The TIPM's
used by Chrysler were manufactured by a company called Continental, which is not a party to this
lawsuit. The fuel pump electrical relay, which was attached to the circuit board, was built by NEC
Components (also a nonparty). NEC warned against using a conformal coating made of silicone
because the heat from the circuit board can cause the silicone to emit gas, and the gas can enter the
fuel-pump relay, which leads to failure of the relay, which, in turn, leads to stalling or a failure to
start. At the time Santana purchased his vehicle, Continental was producing TIPMs with a silicone
conformal coating. Santana's expert opined this was the root cause of many of Santana's problems.
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While Santana attributed many of his problems to the TIPM, he experienced several other issues
too. Santana's second repair visit was at 22,029 miles, in October 2013. The front suspension
was shaking while the car was moving. The dealership balanced, rotated, and aligned the tires,
but, according to Santana, the issue was never resolved. Instead, Santana bought a lifetime tire-
balancing warranty from a tire store and had the tires balanced every time the shaking started up
again.


*340  In April 2014, at 28,047 miles, Santana brought the vehicle in to repair a problem with the
seatbelt warning being too sensitive. Putting a telephone on the passenger seat would cause the
fasten seatbelt alert to chime. Chrysler never fixed that problem. Santana ended up just buckling
the seatbelt on the empty seat to work around it.


In May 2014, at 28,644 miles, Santana brought the vehicle in to repair the sun roof which had
become inoperable. The dealership taught Santana a trick: All Santana needed to do was to turn
the ignition on, open the door, and press the gas pedal three times. This trick would cause the
computer to reset and the sunroof would work again. The issue was never fully resolved. Santana's
expert attributed this problem to the TIPM.


In August 2014, at 30,262 miles, Santana had the vehicle towed to the dealership because it would
not start. At this appointment, the dealership determined that the fuel pump relay in the TIPM
was not receiving power, so they performed a so-called bridge operation. This involved adding
an additional electrical relay, external to the TIPM, and rerouting the electricity to the fuel pump
through the external relay. Afterward, Santana arrived home and turned off his vehicle, but heard a
hissing sound. He turned the vehicle back on and heard a mini explosion followed by a profusion of
smoke from the exhaust pipe. As it turns out, the fuel pump was still on and pumping fuel even after
the vehicle was turned off. He returned the vehicle to the dealership for the second time that day.


At the same visit, the vehicle's battery was found to be weak and in a failed state. It was replaced.


**341  In December 2014, at 33,121 miles, Santana brought the vehicle in to repair squeaking
noises coming from the front and rear of the vehicle. The dealership determined the rear shocks
were weak and replaced them, and made some adjustments to hinges in the front.


In March 2015, at 37,179 miles, Santana brought the vehicle in to replace a defective front
passenger seatbelt.


In April 2015, at 37,569 Santana brought the vehicle in to replace a defective driver's seatbelt.


At 38,157 miles, again in April 2015, Santana brought the vehicle in to address front suspension
shimmying at highway speeds. According to Santana, this was never properly fixed.
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In December 2015, at 43,462 miles, Santana brought the car in again to address a no-start issue.
The problem stemmed from the WIN module (the wireless ignition), which was replaced.


*341  In January 2016, at 44,467 miles, the seatbelt had malfunctioned for the third time.


That was the last straw for Santana and the point at which he contacted Chrysler to inquire about
it buying back the vehicle. He explained to Chrysler customer service that he thought the vehicle
was a “lemon” and wanted Chrysler to buy it back. After waiting on hold for 30 minutes, he was
told that because the initial three-year, 36,000 mile warranty had expired, he did not qualify for a
buyback. No one from Chrysler followed up with him. And Chrysler did not perform any further
investigation to determine whether Santana qualified for a buyback.


In June 2016, at 49,408 miles, Santana had the vehicle towed into the dealership because, while
driving on side streets, the dash board “lit up”—the temperature gauge spiked, the car stopped, and
smoke came out from under the hood. The dealership replaced the radiator. At this point Santana
felt his vehicle was a “ticking time bomb” and he purchased another vehicle, trading in his Durango
for $20,000.


History of Problems Related to the TIPM
Chrysler experienced various problems related to the TIPM, which was first introduced in model
year 2007 vehicles.


In July 2007, shortly after the introduction of the TIPM, Chrysler issued a recall due to
stalling problems. Chrysler determined the problem was software related and the recall entailed
reprogramming the software on the TIPM.


In November 2008, Chrysler staff prepared an “Issue Detail Report” noting that in the vehicle
coded DS (which was a Dodge Ram truck), some vehicles (unclear how many) were experiencing
a problem in which the TIPM failed to enter sleep mode when the vehicle was turned off. As a
result, the vehicle was drawing too much power when not in use, resulting in premature battery
failure. The TIPM in the Dodge Ram was a different configuration than the TIPM in the Durango.


In June 2009, a similar “Issue Detail Report” was prepared noting that the same vehicle (“DS”) was
experiencing a no-start failure due to low batteries. The batteries were low because the TIPM was
experiencing a parasitic load—meaning an unintended draw of electricity—when the vehicle was
not in operation, which drained the battery. Once again, there is nothing in the record to suggest
how pervasive this problem was, but we note that Santana's vehicle's battery did fail prematurely.
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*342  Beginning in August 2009, as evidenced by a chain of internal Chrysler e-mails, problems
were arising concerning a malfunctioning front blower for the air conditioning/heater. The record
does not reveal **342  the nature of the problem, how severe it was, or even what vehicles it
affected. The subject of the e-mail chain was “TIPM Returns from safety office Weekly Meeting
Agenda” so we can surmise it involved the TIPM. A solution was proposed in an attached
document, which is not in our record. However, we can infer the solution from the e-mails we
do have. A senior technical specialist wrote, “Ideas our team with Conti[nental] came up with to
fix HVAC front blower issue. The one on page 10 is our choice. Our goal is to work with you to
package both the relay (280 high current micro from OMRON) and the fuse (40 A Jcase) as a field
fix and for 2010 V2 production.” In response, another Chrysler employee wrote, “To add a wiring
assembly with a stand alone relay and stand alone fuse can create quality issues. Please review
other more feasible options to correct the HVAC front blower issue.” Another Chrysler employee
chimed in, “How about you fix the TIPM since it is the root cause of the failures???”


In January 2012, Chrysler prepared another “Issue Detail Report” describing a problem in which
the sunroof stopped working. This condition was correlated with a blown fuse in the TIPM.
Although the report pertained to vehicle “WK,” which was the Jeep Cherokee, that vehicle
contained the same TIPM as the Dodge Durango. Santana's vehicle also experienced a failed
sunroof which his expert opined was caused by the TIPM.


In 2013, reports began accumulating of failures of the fuel pump electrical relay in the TIPM. In
September of that year, one employee wrote an e-mail exclaiming, “What is going on with the
‘11 GC tipms? I have them coming out of the woodwork, one dealer got 4 calls today alone! [¶]
Conditions is cold ambient crank no start, no fuel pump power to or out of pump fuse (internal
relay), no DTC.” “Mileages all in the 40-50k range (out of warranty, a $850 parts bill is hard to
swallow). [¶] We are just starting to get in the 40's now, so I think this may grow even bigger ....”
A service support lead for Chrysler responded, “I can't comment on the TIPM quality issues,
robustness of new parts, or availability. However, I do know there are techs out there using the
attached repair procedure as a temporary work around to get cars back on the road. I don't bless
this in any way, but it's a good MacGyver trick to get you out of a pinch if you need it.” A
Chrysler manager responded, “There is an issue with TIPM failure on the 2011 WK/WD [ 2 ]


with the fuel pump relay. It was found that Conti[nental] was conformal coating the boards with
a product containing silicon. The higher current draw for the fuel pump is shown to cause failure
over time. This same conformal coating was used through March 2013. Service is running short on
TIPMs, and several techs *343  are coming up with alternate, unapproved work around methods.
It has become a durability issue with vehicles coming in between 20-50k miles – many are out
of warranty. There is a large usage in the field claiming no fuel pump power to or out of pump
fuse (internal relay).” Another Chrysler employee responded, “This is going to get hot quick if we
can't come up with something.”
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2 WD was an internal reference to the Dodge Durango.


In a separate e-mail chain on August 30, 2013, involving different Chrysler employees around the
same time, the bridge procedure was explained (apparently the bridge procedure performed on
Santana's vehicle in Aug. 2014), leading one Chrysler employee to respond, “The bypass is not
recommended due to past issues.” Another employee explained a safety flaw in the proposal: “I
don't think this **343  procedure is a good idea. The fuel pump relay is supposed to be controlled
by the PCM so that in the case of an accident, the PCM can shut down the fuel pump. The proposal
removes the PCM portion of the control.” “Their proposal bypasses the PCM's control.” Santana's
expert explained, the fuel pump relay on the TIPM “is controlled by the computer, the PCM and
power train control module. And in the event of a rollover, it shuts off the fuel pump. So if your
car is in some sort of an accident, the fuel pump doesn't continue to pump.” When asked whether
Santana's vehicle still had that safety feature after the external fuel pump relay was added, Santana's
expert testified, “No. That feature was not available at that point.”


Around the same time as the above e-mails, Continental (the manufacturer of the TIPM) performed
an experiment that proved the source of the problem was, in fact, the silicone conformal coating. 3


The experiment used three sets of TIPM modules, one set with the silicone conformal coating,
one set with no conformal coating, and one set with a nonsilicon based conformal coating. The
circuit boards were subjected to specific heat and usage conditions. The modules with no conformal
coating or a nonsilicon based coating all saw fairly constant voltage drops across the relay contacts
throughout the course of the experiment. The circuit boards with a silicon-based conformal coating,
however, saw significant increases in voltage drops across the relay contacts as the experiment
progressed. This was consistent with the hypothesis that heat was converting the silicone into a
gaseous state and increasing the resistance across the contact points of the relay.


3 The findings were published internally by Continental in an undated document. However,
the documents bear a 2013 copyright notice, and the results are first discussed internally at
Chrysler in an e-mail dated August 2013, which describes the test as “recently conducted.”


Almost a year later, in August 2014, an “Executive Review” presentation was prepared that
explained and illustrated the magnitude of the problem. This presentation would have been given
to high level executives at Chrysler. As a corrective action, the executive review recommended a
bypass, or bridge *344  procedure, similar to that performed on Santana's vehicle. There is nothing
in the executive review about the potential safety problem associated with the bridge procedure.


In December 2014, Chrysler instituted a safety recall for the Dodge Durango to implement the
bridge procedure to install an external fuel pump relay. The recall notice says nothing about the
potential safety liability of bypassing the internal TIPM relay.
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Chrysler instituted a second recall in July 2015 related to the TIPM. Although that recall notice
is not in our record, according to Santana's expert's testimony, it simply required technicians to
inspect to ensure an external fuel pump relay was present, and, if not, to install it. This inspection
was performed on Santana's vehicle.


Soon after Chrysler issued the second recall, the National Highway Traffic Safety Administration
(NHTSA) completed its own study of the issue. The Center for Auto Safety had petitioned NHTSA
to “initiate a safety defect investigation into alleged failures” of the TIPM installed in certain
vehicles, including the Dodge Durango, “beginning in the 2007 model year.” In response to the
petition, NHTSA reviewed customer complaints and reports, as well as documents concerning the
design and manufacture of the TIPM.


**344  In July 2015, NHTSA denied the petition, concluding that further investigation was not
warranted. The safety agency explained that the stall and no-start problem “ha[d] been addressed
by [Chrysler's] safety recalls” and concluded further investigation was unlikely to be fruitful.
However, it cautioned that “[t]his action does not constitute a finding by NHTSA that a safety-
related defect does not exist.”


In October 2016, Santana filed the underlying complaint, asserting causes of action for breach of
express warranty (Song-Beverly Act), breach of implied warranty (Song-Beverly Act), fraudulent
inducement by concealment, and negligent repair. Only the first three causes of action were brought
to trial.


The jury found in favor of Santana on all three causes of action. It awarded economic damages
of $31,896.60 on the express warranty claim under the Song-Beverly Act, $33,839.91 on the
implied warranty claim under the Song-Beverly Act, additional economic damages of $33,839.91
on the fraud claim, and noneconomic damages on the fraud claim of $100,000. It found Chrysler
violated the Song-Beverly Act willfully and imposed a civil penalty of $63,795.20. Additionally,
the jury imposed punitive damages in the amount of $1 million on the fraud claim. The total
verdict amounted to *345  $1,229,531.71. Afterward, Chrysler moved for a new trial and for
judgment notwithstanding the verdict, both of which were denied. Santana subsequently moved
for his attorney fees, seeking a lodestar amount of $235,553.50 and a multiplier of 2.5. The court
granted the motion, accepted Santana's lodestar amount, and employed a 2.0 multiplier for a total
award (including costs) of $510,637.87. The total judgment amounted to $1,740,169.58. Chrysler
timely appealed.


DISCUSSION


Fraudulent Concealment
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Chrysler contends there was no substantial evidence of fraudulent concealment. We agree.


Santana's theory at trial was that, at the time he purchased the vehicle, Chrysler fraudulently
concealed material information, i.e., that the vehicle contained a defective TIPM. Thus, the
jury was instructed, “Jose Santana relied on [Chrysler's] concealment if, 1, the concealment
substantially influenced him to purchase or continue to own the 2012 Dodge Durango; and 2,
he would probably not have bought the 2012 Dodge Durango without the concealment.” (Italics
added.) Further, on the verdict form, the jury found that Chrysler “intentionally fail[ed] to disclose
facts that Jose Santana did not know and could not reasonably have discovered prior to his
purchase of the 2012 Dodge Durango.” (Italics added.) Santana purchased his vehicle in November
2011. The focus of our inquiry, therefore, is what the evidence disclosed regarding Chrysler's
knowledge of the defect prior to November 2011.


The sum total of the evidence on that front is the following: a publicly disclosed 2007 recall related
to a software problem that apparently was fixed; an issue that cropped up in 2008 and 2009, with
an unknown frequency, in a different vehicle, where a TIPM was drawing too much power when
the vehicle was not in use; and a 2009 internal e-mail exchange regarding the heating and air
conditioning front blower in some vehicle that occurred some amount of times that had something
to do with a relay in a TIPM. All the other evidence postdates the critical time period, which is
pre-November 2011.


[1] That is not enough. The very existence of a warranty presupposes that some defects may occur.
Thus, the occurrence of **345  a few defects that, so far as the record reveals, were all fixable, and
mostly involved vehicles Santana did not own, is not enough to demonstrate an intent to conceal
a defect in the TIPM. Santana would need evidence that, prior to Santana's purchase of the *346
vehicle, Chrysler was aware of a defect in the TIPM that it was either unwilling or unable to fix.
There was no such evidence. 4


4 Two federal district courts that addressed the exact same TIPM defect came to the same
conclusion we reach. (Base v. FCA US LLC (N.D.Cal., Mar. 11, 2019, No. 17-CV-01532-
JCS) 2019 WL 1117532, 2019 U.S. Dist. Lexis 38895; Dienes v. FCA US LLC (S.D.Cal.,
Mar. 12, 2018, No. 16-CV-1812-AJB-BGS) 2018 WL 1258118, 2018 U.S. Dist. Lexis
40226.) A third federal district court case, Cieslikowski v. Fiat Chrysler (C.D.Cal., Feb. 4,
2019, No. ED CV 17-562 MRW) 2019 WL 978095, 2019 U.S. Dist Lexis 40665, reached
the same conclusion we do as well. However, that decision was recently reversed by the
Ninth Circuit in an unpublished memorandum opinion. (See Cieslikowski v. FCA US LLC
(9th Cir. 2020), 809 Fed.Appx. 386.) The Ninth Circuit opinion made no effort to highlight
the evidence that the court felt was substantial, and thus we do not find it persuasive.
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Because we reverse the judgment as to the fraud cause of action, the compensatory damage award
for fraud, the noneconomic damages, and punitive damages (all of which were predicated on fraud)
must also be reversed.


Willful Violation of the Song-Beverly Act
[2] Next, Chrysler contends there was no substantial evidence to support the jury's finding that it
willfully violated the Song-Beverly Act. To be clear, Chrysler does not dispute the jury's finding
that it violated the Song-Beverly Act. It disputes only the jury's finding that it did so willfully.
“Whether a manufacturer willfully violated its obligation to repair the car or refund the purchase
price is a factual question for the jury that will not be disturbed on appeal if supported by
substantial evidence.” (Oregel v. American Isuzu Motors, Inc. (2001) 90 Cal.App.4th 1094, 1104,
109 Cal.Rptr.2d 583.) We conclude the evidence supports the verdict.


[3] “The [Song-Beverly Act] provides enhanced remedies to consumers who buy new consumer
goods accompanied by a manufacturer's express warranty.” (Kiluk v. Mercedes-Benz USA, LLC
(2019) 43 Cal.App.5th 334, 336, 256 Cal.Rptr.3d 484.) “Where ... service or repair of the goods is
necessary because they do not conform with the applicable express warranties, service and repair
shall be commenced within a reasonable time by the manufacturer ....” (Civ. Code, § 1793.2, subd.
(b).) “If the manufacturer ... is unable to service or repair a new motor vehicle ... to conform to the
applicable express warranties after a reasonable number of attempts, the manufacturer shall either
promptly replace the new motor vehicle ... or promptly make restitution to the buyer ....” (Id., subd.
(d)(2).) “If the buyer establishes that the failure to comply was willful, the judgment may include,
in addition to the amounts recovered under subdivision (a), a civil penalty which shall not exceed
two times the amount of actual damages.” (§ 1794, subd. (c).)


*347  There is a critical difference between Santana's fraud claim and his claim for a willful
violation of the Song-Beverly Act: the relevant timeframe. Whereas the fraud claim depended on
evidence prior to Santana's purchase, the Song-Beverly Act claim depends on evidence during the
warranty period.


[4] Here, there was evidence to support a finding that Chrysler's “repair” of the faulty fuel pump
relay was intentionally inadequate during the warranty period. Specifically, the bridge operation
solved one problem—stalling or failing to start—only **346  to introduce a new defect: the
inability of the fuel pump to shut off in the event of an accident. Contemporaneous internal e-
mails demonstrated that Chrysler was aware of the problem. And Santana's expert testified there
was no evidence that Chrysler's recall procedure ever accounted for the new risk, and that, in fact,
Santana's vehicle was left with the new defect after the bridge operation. Although Chrysler did
not include the actual warranty in our record, presumably it requires a repair that restores full
functionality, not a “MacGyver” half measure that simply swaps defects. From this evidence, the
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jury could infer that Chrysler intentionally chose not fully to honor the express warranty, which is
sufficient to support a civil penalty under Civil Code section 1794, subdivision (c). 5


5 There was some evidence that an engineer working on a temporary fix for the fuel pump
relay was aware of the need to wire the relay in such a way as to ensure safety features were
maintained. But there was no evidence that this was actually implemented, and substantial
evidence supported the conclusion that the bridge operation did not mitigate the safety risk.
Because we must resolve any factual conflicts in favor of the judgment, we conclude the
safety feature was not implemented in the repair of Santana's vehicle.


Chrysler offers two arguments for why it should not be subject to a civil penalty.


[5] First, it asserts that because Santana requested repurchase after the expiration of his three-
year, 36,000 mile warranty, and because Chrysler refused to purchase his vehicle on that ground,
the refusal was in good faith. Chrysler cites an unpublished federal district court case that agreed
with this argument. The argument is easily met, however. A manufacturer's duty to repurchase a
vehicle does not depend on a consumer's request, but instead arises as soon as the manufacturer
fails to comply with the warranty within a reasonable time. (Krotin v. Porsche Cars North America,
Inc. (1995) 38 Cal.App.4th 294, 301-302, 45 Cal.Rptr.2d 10.) Chrysler performed the bridge
operation on Santana's vehicle in August 2014 with 30,262 miles on the odometer—within the
three-year, 36,000 mile warranty. The internal e-mails demonstrating Chrysler's awareness of the
safety risks inherent in the bridge operation were sent in September 2013, and thus Chrysler was
well aware of the problem when it performed the bridge operation on Santana's vehicle. Thus,
Chrysler's duty to repurchase or provide restitution arose prior *348  to the expiration of the three-
year, 36,000 mile warranty. Moreover, although we do not have the actual five-year, 100,000
mile power train warranty in our record, Santana's expert testified that the no-start/stalling issues
Santana experienced were within the scope of the power train warranty, which was still active when
Santana requested repurchase in approximately January 2016, at 44,467 miles. Thus the premise
of Chrysler's argument—that Santana's request for repurchase was outside the relevant warranty
—is not only irrelevant, but wrong.


[6] Chrysler's second argument is that its Code of Civil Procedure section 998 settlement offers
in this litigation, in February 2017 and again in February 2018, satisfy its obligation to offer a
repurchase. In light of our conclusion that Chrysler's decision not fully to honor the warranty
occurred as early as 2013, however, a settlement offer in 2017 falls well short. Upon a vehicle
manufacturer's failure to honor a warranty, the manufacturer must “promptly” make an offer of
repurchase or restitution. (Civ. Code, § 1793.2, subd. (d)(2).) Not years later during litigation. In
any event, the Code of Civil Procedure section 998 offers were not in evidence before the jury,
**347  and thus Chrysler cannot rely on them here. 6
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6 There is a line of federal district court cases that have accepted the argument that an offer to
settle litigation can negate a finding of willfulness. In those cases, however, the manufacturer
was continuing to attempt to repair the vehicle when litigation started, and thus the offers
were, arguably, prompt. (Hatami v. Kia Motors America, Inc. (C.D.Cal., Apr. 20, 2009, No.
SA CV 08-0226 DOC) 2009 WL 1396358, 2009 U.S. Dist. Lexis 45514; Base v. FCA US
LLC (N.D.Cal., Mar. 11, 2019, No. 17-CV-01532-JCS) 2019 WL 4674368, 2019 U.S. Dist.
Lexis 38895.) We offer no opinion on whether those cases were correctly decided. Here, the
settlement offers came years after Chrysler made the decision to implement an inadequate
repair of Santana's vehicle.


Attorney Fees
[7] Chrysler's final contention is that the court erred in two ways in making its award of attorney
fees. First, the court did not apportion fees between the fee claim (Song-Beverly Act) and the
nonfee claim (fraud). Second, the court erred in doubling Santana's lodestar calculation by double
counting the contingent nature of Santana's representation (i.e., using that factor both to increase
counsel's hourly rate and also to justify a multiplier), and by improperly relying on Santana's
“excellent outcome.” On both counts, we review the court's order for abuse of discretion. (Bell v.
Vista Unified School Dist. (2000) 82 Cal.App.4th 672, 687, 98 Cal.Rptr.2d 263 (Bell); Graham
v DaimlerChrysler Corp. (2004) 34 Cal.4th 553, 581, 21 Cal.Rptr.3d 331, 101 P.3d 140.) “ ‘ “A
trial court's exercise of discretion is abused only when its ruling ‘ “exceeds the bounds of reason,
all of the circumstances *349  before it being considered.” ’ ” ’ ” (Bell, at p. 687, 98 Cal.Rptr.2d
263.) Here, the court did not abuse its discretion.


At trial, Santana sought a lodestar amount of $235,553.50, based on an hourly rate of $650 per
hour. Santana sought a 2.5 multiplier. The court accepted Santana's lodestar figure and granted a
multiplier of 2.0. The court refused to apportion fees between the Song-Beverly Act and the fraud
causes of action, commenting, “This was one set of facts.... The fact that there were two causes
of action, ... that's a tactic.”


1. Apportionment
[8]  [9]  [10]  [11] “When a cause of action for which attorney fees are provided by statute is
joined with other causes of action for which attorney fees are not permitted, the prevailing party
may recover only on the statutory cause of action.” (Akins v. Enterprise Rent-A-Car Co. (2000)
79 Cal.App.4th 1127, 1133, 94 Cal.Rptr.2d 448.) However, “[s]uch fees need not be apportioned
when incurred for representation on an issue common to both causes of action in which fees are
proper and those in which they are not.” (Bell, supra, 82 Cal.App.4th at p. 687, 98 Cal.Rptr.2d
263.) Moreover, “[a]pportionment is not required when the claims for relief are so intertwined that
it would be impracticable, if not impossible, to separate the attorney's time into compensable and
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noncompensable units.” (Ibid.) The trial court found the latter exception applied, describing the
two causes of action—fraud and Song-Beverly Act—as encompassing “one set of facts.” We agree.


As we have already pointed out, the principal distinction between the two causes of action was that
the fraud claim required proof of what Chrysler knew prior to the sale of Santana's vehicle. But
as we concluded above, there was very little evidence on that front. Instead, most of the evidence
focused on whether there was a defect at all, and whether Chrysler knew about the defect—issues
that are equally **348  relevant to the fraud and Song-Beverly Act claim.


[12] Chrysler makes no attempt to directly confront the trial court's conclusion that the two causes
of action stem from a common set of facts. Instead, it contends Santana should be judicially
estopped from arguing the two causes of action shared a common core of facts because, in a
previous stage of the litigation, Santana insisted the causes of action were different. Specifically,
when the parties were arguing over whether Chrysler could be subject to both a civil penalty
and punitive damages, Santana argued, successfully, that “[t]he damages stem from two separate
and distinct causes of action which are *350  based upon different conduct, different facts
and governed by different statutes, laws, and legal standards. Two distinct duties are separately
punishable arising from different conduct.”


[13] “The elements of judicial estoppel are ‘(1) the same party has taken two positions; (2) the
positions were taken in judicial or quasi-judicial administrative proceedings; (3) the party was
successful in asserting the first position (i.e., the tribunal adopted the position or accepted it as
true); (4) the two positions are totally inconsistent; and (5) the first position was not taken as a
result of ignorance, fraud, or mistake.’ ” (Owens v. County of Los Angeles (2013) 220 Cal.App.4th
107, 121, 162 Cal.Rptr.3d 769 (Owens).)


We decline to impose an estoppel. As a purely technical matter, arguing that the causes of action
stem from different sorts of harm is a different matter than whether the causes of action share a
common set of facts. In this case, for example, the existence of the TIPM defect is at the core of
both causes of action, but neither harm stems from the defect per se. In the case of fraud, the harm
stems from a deception. And in the case of the Song-Beverly Act, it stems from the failure to honor
the warranty. Same essential facts. Different conduct gives rise to the harm.


[14] But even if the elements of judicial estoppel were technically satisfied, the doctrine is, in
the final analysis, an equitable one. (Owens, supra, 220 Cal.App.4th at p. 121, 162 Cal.Rptr.3d
769.) And given that we are reversing the punitive damages award, we deem it to be inequitable to
punish Santana for an argument he made—which has now been rendered unsuccessful—in favor
of punitive damages.
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Beyond the estoppel argument, Chrysler has not proposed any practical method of apportioning
fees in this case. It has not, for example, identified any discrete portion of the litigation that
was solely focused on fraud. Moreover, Chrysler's only proposals for how to apportion fees are
unpersuasive: a 50 percent reduction in fees, calculated simply attributing half of the fees to each
of two causes of action; or a 92 percent reduction in fees to reflect the fact that 92 percent of
the damages were attributable to fraud. Unsurprisingly, Chrysler does not cite any authority for
those approaches, both of which are completely out of keeping with the principle of ensuring
the prevailing party receives a full recovery of attorney fees on the fee-shifting cause of action.
(Akins v. Enterprise Rent–A–Car Co., supra, 79 Cal.App.4th at p. 1133, 94 Cal.Rptr.2d 448.)
Consequently, the court did not err in refusing to apportion fees.


*351  2. Multiplier
Finally, Chrysler contends the court erred in two ways in applying a 2.0 multiplier to the lodestar.
First, Chrysler contends the court relied on the contingent nature of the representation both in
setting the lodestar hourly rate, and in justifying a multiplier—a prohibited double **349  counting
of the same factor. Second, the court relied in part on the excellent results Santana's counsel
obtained, which, Chrysler contends, is only relevant in public-interest litigation.


[15]  [16]  [17] The process of calculating attorney fees involves two steps. The first is to
determine the lodestar: the number of hours reasonably expended multiplied by a reasonable hourly
rate. (Serrano v Priest (1977) 20 Cal.3d 25, 48, [141 Cal.Rptr. 315, 569 P.2d 1303].) Once the
lodestar has been calculated, the second step is to apply any positive or negative multipliers. “The
purpose of such adjustment is to fix a fee at the fair market value for the particular action. In effect,
the court determines, retrospectively, whether the litigation involved a contingent risk or required
extraordinary legal skill justifying augmentation of the unadorned lodestar in order to approximate
the fair market rate for such services. The ‘ “experienced trial judge is the best judge of the value of
professional services rendered in his court, and while his judgment is of course subject to review, it
will not be disturbed unless the appellate court is convinced that it is clearly wrong.” ’ ” (Ketchum
v. Moses (2001) 24 Cal.4th 1122, 1132, 104 Cal.Rptr.2d 377, 17 P.3d 735 (Ketchum).)


Perhaps the most common multiplier applied, at least where a plaintiff prevails, is a modifier for
the contingent nature of the representation. “Under our precedents, the unadorned lodestar reflects
the general local hourly rate for a fee-bearing case; it does not include any compensation for
contingent risk, extraordinary skill, or any other factors a trial court may consider under Serrano
III. The adjustment to the lodestar figure, e.g., to provide a fee enhancement reflecting the risk that
the attorney will not receive payment if the suit does not succeed, constitutes earned compensation;
unlike a windfall, it is neither unexpected nor fortuitous. Rather, it is intended to approximate
market-level compensation for such services, which typically includes a premium for the risk
of nonpayment or delay in payment of attorney fees. In this case, for example, the lodestar was
expressly based on the general local rate for legal services in a noncontingent matter, where a



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000099688&pubNum=0004041&originatingDoc=I2826b1b0157a11eb8cd5c20cd8227000&refType=RP&fi=co_pp_sp_4041_1133&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1133 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977133122&pubNum=0000233&originatingDoc=I2826b1b0157a11eb8cd5c20cd8227000&refType=RP&fi=co_pp_sp_233_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_48 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001174677&pubNum=0004040&originatingDoc=I2826b1b0157a11eb8cd5c20cd8227000&refType=RP&fi=co_pp_sp_4040_1132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1132 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001174677&pubNum=0004040&originatingDoc=I2826b1b0157a11eb8cd5c20cd8227000&refType=RP&fi=co_pp_sp_4040_1132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1132 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001174677&pubNum=0004040&originatingDoc=I2826b1b0157a11eb8cd5c20cd8227000&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977133122&pubNum=0000233&originatingDoc=I2826b1b0157a11eb8cd5c20cd8227000&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977133122&pubNum=0000233&originatingDoc=I2826b1b0157a11eb8cd5c20cd8227000&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Santana v. FCA US, LLC, 56 Cal.App.5th 334 (2020)
270 Cal.Rptr.3d 335, 20 Cal. Daily Op. Serv. 11,115, 2020 Daily Journal D.A.R. 11,518


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 20


payment is certain regardless of outcome.” (Ketchum, supra, 24 Cal.4th at p. 1138, 104 Cal.Rptr.2d
377, 17 P.3d 735.)


[18] This description of the rationale for a contingency modifier points to one of its principal
restrictions: a court cannot rely on the contingent nature of the *352  representation in both setting
the lodestar amount and in later modifying the lodestar. (Ketchum, supra, 24 Cal.4th at p. 1138, 104
Cal.Rptr.2d 377, 17 P.3d 735 [“We emphasize that when determining the appropriate enhancement,
a trial court should not consider these factors to the extent they are already encompassed within
the lodestar”].) This restriction applies to a contingency modifier the same as any other modifier.
Thus in Robertson v. Fleetwood Travel Trailers of California, Inc. (2006) 144 Cal.App.4th 785,
50 Cal.Rptr.3d 731 the court reversed a fee award where the court relied on the risk arising from a
contingency arrangement in both setting the hourly rate and in subsequently modifying the lodestar.
(Id. at p. 822, 50 Cal.Rptr.3d 731.)


[19] Chrysler contends the court committed the same error here, citing Santana's fee motion where
his counsel argued for an hourly rate of $650, justifying that rate, in part, based on the risk of
nonpayment arising from the contingent nature of the representation. But Chrysler fails to connect
the dots. The court did not accept that premise, but instead expressly rejected it. In commenting on
the multiplier, the **350  court stated, “This case was a very complex case, and, of course, there's
the contingency element in this, too. To say that all those issues are swept up in a basic hourly
fee, which is not an extraordinary, high hourly fee, certainly I think that would be wrong.” (Italics
added.) Elsewhere the court described the hourly rate as one “we see somewhat routinely.” Thus
the court did not include the contingency factor in setting the lodestar and was free to include it
in setting the multiplier.


[20] Next, Chrysler argues the court erred in basing the 2.0 multiplier, in part, on the results
Santana obtained because, according to Chrysler, results are only relevant in public-interest
litigation. Chrysler points to the following comment by the court: “It was an excellent outcome,
and that's part of it. But I really think the complexity of it and the fact that it's contingent, I think ...
it warrants a multiplier.”


In support of its argument that only public-interest litigation can support a multiplier based on
excellent results, Chrysler cites a series of cases in which courts awarded fees based on excellent
results in public interest litigation. (E.g. Hogar Dulce Hogar v. Community. Development Com.
of City of Escondido (2007) 157 Cal.App.4th 1358, 69 Cal.Rptr.3d 250 [nonprofit association
awarded fees where it obtained long-term relief in its challenge to the manner in which
redevelopment agency calculated its payment to housing fund for low-and moderate-income
families]; Feminist Women's Health Center v. Blythe (1995) 32 Cal.App.4th 1641, 39 Cal.Rptr.2d
189 [reproductive clinic secured an injunction to protect citizens' constitutional right to abortion].)
The cases Chrysler cites, however, are inapposite, as none of them deal with a multiplier. Instead,
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they all address whether the plaintiff was entitled to fees under the private attorney general doctrine
codified in *353  Code of Civil Procedure section 1021.5, which permits fees where, inter alia, “a
significant benefit, whether pecuniary or nonpecuniary, has been conferred on the general public or
a large class of persons.” Naturally, in that context, the benefit the plaintiff conferred on the public
is of primary concern. But Santana did not seek fees under the private attorney general doctrine
and thus those cases have no application here. There is simply no authority for the proposition that
excellent results may result in a multiplier only in public-interest cases.


[21]  [22] Nor is there any good reason for such a restriction. The rationale for taking excellent
results into account is that it tends to reflect a superior quality of representation. (Graham
v. DaimlerChrysler Corp., supra, 34 Cal.4th at p. 582, 21 Cal.Rptr.3d 331, 101 P.3d 140 [“
‘The “results obtained” factor can properly be used to enhance a lodestar calculation where an
exceptional effort produced an exceptional benefit’ ”].) Better attorneys command higher rates,
which means a multiplier may be required accurately to compensate the attorney for the quality of
work performed. (See Perdue v. Kenny A. ex rel. Winn (2010) 559 U.S. 542, 554, 130 S.Ct. 1662,
176 L.Ed.2d 494 [“superior results are relevant only to the extent it can be shown that they are the
result of superior attorney performance”].) That rationale applies to all manner of cases, not just
public-interest litigation. The purpose of a multiplier is to capture the market value of the attorney's
services, not the moral value. (See PLCM Group, Inc. v Drexler (2000) 22 Cal.4th 1084, 1095, 95
Cal.Rptr.2d 198, 997 P.2d 511.) Accordingly, results obtained was a relevant consideration.


It is clear from the court's brief comments that the results played only a minor role in the court's
decision to apply a multiplier; **351  much greater emphasis was given to the complexity of the
matter and the skill of the attorneys in mastering the technology. The court gave the appropriate
weight to the excellent results obtained. We follow the counsel of our Supreme Court. The trial
judge is in the best position to evaluate the value of Santana's counsel's services. (Ketchum, supra,
24 Cal.4th 1122, 1131-1132, 104 Cal.Rptr.2d 377, 17 P.3d 735.) We are not convinced the trial
court was clearly wrong, i.e., that its ruling exceeds the bounds of reason. Accordingly, there was
no abuse of discretion.


DISPOSITION


The judgment is reversed as to the fraud cause of action and the punitive damages. The court is
directed to enter judgment in favor of Chrysler on the fraud cause of action, thereby striking the
additional economic damages of *354  $33,839.91, the noneconomic damages of $100,000, and
the punitive damages of $1 million. In all other respects, the judgment is affirmed. Chrysler shall
recover its costs incurred on appeal.
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Moore, Acting P. J., and Aronson, J., concurred.


All Citations


56 Cal.App.5th 334, 270 Cal.Rptr.3d 335, 20 Cal. Daily Op. Serv. 11,115, 2020 Daily Journal
D.A.R. 11,518
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57 Cal.4th 1193
Supreme Court of California


STERLING PARK, L.P., et al., Plaintiffs and Appellants,
v.


CITY OF PALO ALTO, Defendant and Respondent.


No. S204771
|


Oct. 17, 2013.


Synopsis
Background: Condominium developer brought action to challenge city requirement that
developer set aside 10 of 96 condominium units as below market rate housing and make a
substantial cash payment to a city fund. The Superior Court, Santa Clara County, No. 1–09–
CV154134, Kevin McKenney, J., entered judgment in favor of city. Developer appealed, and the
Court of Appeal affirmed. The Supreme Court granted review, superseding the opinion of the
Court of Appeal.


[Holding:] The Supreme Court, Chin, J., held that requirement was an exaction to which the
Mitigation Fee Act statute of limitations applied, disapproving Trinity Park, L.P. v. City of
Sunnyvale, 193 Cal.App.4th 1014, 124 Cal.Rptr.3d 26.


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion for Summary
Judgment.


West Headnotes (6)


[1] Zoning and Planning Time for Proceedings
When Mitigation Fee Act statute of limitations on exactions imposed on a development
does apply, its time limits govern the case, not those of the more general statute of
limitations in the Subdivision Map Act regarding the validity of a condition attached to an
agency or appeal board decision. West's Ann.Cal.Gov.Code § 66020, 66499.37.
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5 Cases that cite this headnote


[2] Zoning and Planning Fees, bonds and in lieu payments
Mitigation Fee Act generally governs developer protests against fees imposed upon
developments. West's Ann.Cal.Gov.Code § 66000.5(a).


5 Cases that cite this headnote


[3] Statutes General and specific terms and provisions;  ejusdem generis
The canon of ejusdem generis simply means that if a statute contains a list of specified
items followed by more general words, the general words are limited to those items that are
similar to those specifically listed; it implies the addition of similar after the word other.


3 Cases that cite this headnote


[4] Zoning and Planning Time for Proceedings
Mitigation Fee Act statute of limitations governs conditions on development a local agency
imposes that divest the developer of money or a possessory interest in property, but not
restrictions on the manner in which a developer may use its property; the more general
Subdivision Map Act statute of limitations regarding the validity of a condition attached to
an agency or appeal board decision governs the latter situation. West's Ann.Cal.Gov.Code
§ 66020, 66499.37.


5 Cases that cite this headnote


[5] Zoning and Planning Time for Proceedings
City requirement that condominium developer set aside 10 of 96 condominium units as
below market rate housing was an exaction such that 180-day Mitigation Fee Act statute
of limitations on exactions imposed on a development, rather than 90-day Subdivision
Map Act statute of limitations regarding the validity of a condition attached to an agency
or appeal board decision, governed developer's challenge to the requirement; program
offered developer option of either setting aside units or paying fee, imposition of the in-
lieu fees was similar to a fee, and requirement that the developer sell units below market
rate, including city's reservation of an option to purchase the below market rate units,
was similar to a fee, dedication, or reservation; disapproving Trinity Park, L.P. v. City of
Sunnyvale, 193 Cal.App.4th 1014, 124 Cal.Rptr.3d 26. West's Ann.Cal.Gov.Code § 66020,
66499.37.
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7 Cases that cite this headnote


[6] Eminent Domain Easements and other rights in real property
A purchase option is a sufficiently strong interest in the property to require compensation
if the government takes it in eminent domain.


1 Case that cites this headnote


Attorneys and Law Firms


***3  Sheppard, Mullin, Richter & Hampton, Robert J. Stumpf, Jr., James G. Higgins, San
Francisco; Rutan & Tucker, David P. Lanferman, Palo Alto; Rosen Bien Galvan & Grunfeld,
Sanford Jay Rosen and Ernest J. Galvan, San Francisco, for Plaintiffs and Appellants.


Molly S. Stump, City Attorney, Donald A. Larkin, Assistant City Attorney; Law Offices of Scott
D. Pinsky, Scott D. Pinsky, Long Beach; Goldfarb & Lipman, Juliet E. Cox and Barbara E. Kautz,
Oakland, for Defendant and Respondent.


Dennis J. Herrera, City Attorney (San Francisco), Christine Van Aken, Chief of Appellate
Litigation, and Kristen A. Jensen, Deputy City Attorney, for League of California Cities, California
State Association of Counties and City and County of San Francisco as Amici Curiae on behalf
of Defendant and Respondent.


Opinion


CHIN, J.


*1195  **926  A developer wanted to build 96 condominiums on a parcel of land. As a condition
of obtaining a permit to do so, the city required the developer to set aside 10 condominium units
as below market rate housing and make a substantial cash payment to a city fund. **927  The
developer proceeded with the construction but challenged in court these requirements pursuant
to a statute that permits a developer to proceed with a project while also “protest[ing] the
imposition of any fees, dedications, reservations, or other exactions imposed on a development
project.” (Gov.Code, § 66020, subd. (a).) 1


1 All further statutory references are to the Government Code unless otherwise indicated.
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We must decide whether section 66020 applies. If it does not, it appears another statute would
apply, and that statute would make this action untimely. (See § 66499.37.) Specifically, we
must decide whether the requirements at issue constitute the imposition of “any fees ... or other
exactions” under section 66020, subdivision (a). The trial court and Court of Appeal held that
this statute only governs fees imposed “for the purpose of defraying all or a portion of the cost of
public facilities related to the development project.” (66000, subd. (b) [defining “fee”].) Because
the protested requirements were imposed for other purposes, the courts further held, section 66020
does not apply, and this action is untimely.


We conclude otherwise. Even if the requirements at issue here were not “fees” under section 66020,
they were “other exactions.” Accordingly, the *1196  statutory scheme permitting a challenge to
the requirements while the project proceeds applies here.


I. FACTUAL AND PROCEDURAL HISTORY


We take these facts largely from the Court of Appeal's opinion.


Plaintiffs Sterling Park, L.P., and Classic Communities, Inc. (collectively, Sterling Park), owned
two lots totaling 6.5 acres on West Bayshore Road in the City of Palo Alto (the City).
Sterling Park planned to demolish existing commercial improvements and construct 96 residential
condominiums ***4  on the site. The proposed development was subject to the City's below
market rate housing program, which is set forth in the Palo Alto Municipal Code. Section
18.14.030, subdivision (a), of that code provides, “Developers of projects with five or more
units must comply with the requirements set forth in Program H–36 of the City of Palo Alto
Comprehensive Plan.”


As pertinent here, Program H–36 requires that housing projects involving the development of five
or more acres must provide at least 20 percent of all units as below market rate units. The developer
must agree to one or more of certain requirements or equivalent alternatives that the City accepts.
One of the requirements applicable to Sterling Park's project is that three-fourths of the below
market rate units be affordable to households in the 80 to 100 percent of median income range.
One-fourth of the units may be affordable to the higher range of between 100 to 120 percent of the
county's median income. The developer may provide offsite units or vacant land if providing onsite
units is not feasible. If no other alternative is feasible, the City may accept a cash payment to the
City's housing development fund in lieu of providing below market rate units or land. The in-lieu
payment for projects of five acres or more is 10 percent of the greater of the actual sales price or
fair market price of each unit. The City requires the below market rate units to be sold to qualifying
buyers it selects. To implement the requirement, the City takes an option to purchase the units for
the specified below-market-rate price, which it generally then assigns to the buyer it selects.
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Sterling Park submitted its initial application for project approval in 2005. The City's planning staff
found the project would not cause any significant adverse environmental impact, and the City's
architectural review board recommended approval of the design and site plan in March 2006.


In a letter dated June 16, 2006, the City stated the terms of an agreement between Sterling Park
and the City's planning staff under which Sterling Park *1197  agreed to provide 10 below market
rate units on the project site and pay in-lieu fees of 5.3488 percent of the actual selling price or
fair market value of the market rate units, whichever was higher. Classic Communities, Inc.'s vice-
president executed the letter on June 19, 2006. On that date, the city council approved the project.


**928  The City approved Sterling Park's application for a tentative subdivision map on November
13, 2006, and for a final subdivision map on September 10, 2007. A document entitled “Regulatory
Agreement Between Sterling Park, LP and City of Palo Alto Regarding Below Market Rate Units”
was executed on September 11, 2007, and recorded on November 16, 2007. This document referred
to and attached the June 16, 2006 letter.


Over a year later, when the new units were being finished, the City began requesting conveyance
of the below market rate designated homes. On July 13, 2009, Sterling Park submitted a “notice of
protest” to the City, claiming the prior agreements were signed under duress and arguing that the
below market rate requirements are invalid. When the City failed to respond to the protest, Sterling
Park filed this action on October 5, 2009. It sought an injunction and a judicial declaration that the
below market rate requirements are invalid and “the City may not lawfully impose such [below
market rate] affordable housing fees or exactions as a condition of providing building permits or
other approvals for the Project.” Its third cause of action cited ***5  sections 66020 and 66021
and sought “restitution or equitable relief for the compelled conveyance of houses under restrictive
terms.”


The City moved for summary judgment on statute of limitations grounds, arguing that the action
is untimely under section 66499.37. The trial court agreed and granted the motion. Ultimately, the
court entered judgment in the City's favor. Sterling Park appealed.


The Court of Appeal affirmed the judgment. Relying heavily on an earlier decision from the
same appellate district (Trinity Park, L.P. v. City of Sunnyvale (2011) 193 Cal.App.4th 1014, 124
Cal.Rptr.3d 26) (Trinity Park ), the court held that section 66020 does not apply to this case, and
that the action is untimely under section 66499.37.


We granted Sterling Park's petition for review to determine which time limits—those of section
66020 or those of section 66499.37—govern this action.
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*1198  II. DISCUSSION


We must decide which of two possible statutes of limitations applies here.


Section 66499.37, part of the Subdivision Map Act (see § 66410), provides as relevant: “Any
action or proceeding to attack, review, set aside, void, or annul the decision of an advisory agency,
appeal board, or legislative body concerning a subdivision, or of any of the proceedings, acts,
or determinations taken, done, or made prior to the decision, or to determine the reasonableness,
legality, or validity of any condition attached thereto, including, but not limited to, the approval of
a tentative map or final map, shall not be maintained by any person unless the action or proceeding
is commenced and service of summons effected within 90 days after the date of the decision.”


It seems clear, and no one disputes, that section 66499.37 is broad enough that it would apply
unless another statute applies instead. It is also undisputed that this action would be untimely
under section 66499.37; the action was commenced more than 90 days after the decision that it
challenges. But Sterling Park argues that another statute, section 66020, governs this case.


Section 66020, part of the Mitigation Fee Act (§ 66000.5, subd. (a)), provides as relevant:


“(a) Any party may protest the imposition of any fees, dedications, reservations, or other exactions
imposed on a development project ... by a local agency by meeting both of the following
requirements:


“(1) Tendering any required payment in full or providing satisfactory evidence of arrangements to
pay the fee when due or ensure performance of the conditions necessary to meet the requirements
of the imposition.


“(2) Serving written notice on the governing body of the entity, which notice shall contain all of
the following information:


“(A) A statement that the required payment is tendered or will be tendered when due, or that any
conditions which have been imposed are provided for or satisfied, under protest.


**929  “(B) A statement informing the governing body of the factual elements of the dispute and
the legal theory forming the basis for the protest.


“(b) Compliance by any party with subdivision (a) shall not be the basis for a local agency
to withhold approval of any map, plan, permit, zone *1199  change, license, or other form of
permission, or concurrence ***6  ... incident to, or necessary for, the development project....
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“(c) ...


“(d)(1) A protest filed pursuant to subdivision (a) shall be filed at the time of approval or
conditional approval of the development or within 90 days after the date of the imposition of the
fees, dedications, reservations, or other exactions to be imposed on a development project. Each
local agency shall provide to the project applicant a notice in writing at the time of the approval of
the project or at the time of the imposition of the fees, dedications, reservations, or other exactions,
a statement of the amount of the fees or a description of the dedications, reservations, or other
exactions, and notification that the 90–day approval period in which the applicant may protest has
begun.


“(2) Any party who files a protest pursuant to subdivision (a) may file an action to attack, review,
set aside, void, or annul the imposition of the fees, dedications, reservations, or other exactions
imposed on a development project by a local agency within 180 days after the delivery of the
notice. Thereafter, notwithstanding any other law to the contrary, all persons are barred from any
action or proceeding or any defense of invalidity or unreasonableness of the imposition....


“(e) If the court finds in favor of the plaintiff in any action or proceeding brought pursuant to
subdivision (d), the court shall direct the local agency to refund the unlawful portion of the
payment, with interest at the rate of 8 percent per annum, or return the unlawful portion of the
exaction imposed.”


A related statute, section 66021, subdivision (a), provides as relevant: “Any party on whom a
fee, tax, assessment, dedication, reservation, or other exaction has been imposed, the payment
or performance of which is required to obtain governmental approval of a development ... or
development project, may protest the establishment or imposition of the fee, tax, assessment,
dedication, reservation, or other exaction as provided in Section 66020.”


[1]  [2]  Sterling Park argues that section 66020 applies here. It further argues that this action is
timely under that statute because the City never provided the notice that section 66020, subdivision
(d)(1), requires. 2  Invoking the *1200  “ ‘rule of statutory construction that a special statute
dealing expressly with a particular subject controls and takes priority over a general statute,’ ”
one court has held that when section 66020 does apply, its time limits govern the case, not those
of the more general section 66499.37. (Branciforte Heights, LLC v. City of Santa Cruz (2006)
138 Cal.App.4th 914, 924, 42 Cal.Rptr.3d 96.) We agree. This construction comports with “the
Legislature's understanding ... that the Mitigation Fee Act generally governed developer's protests
against fees imposed upon developments.” (Id. at p. 928, 42 Cal.Rptr.3d 96.)
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2 We express no opinion on this further argument, which is not before us.


Accordingly, we must decide whether section 66020 applies. If it does, then section 66499.37 does
not apply; contrariwise, if section 66020 does not apply, then section 66499.37 does.


The Legislature originally enacted the substance of section 66020 in 1984 as Government Code,
former section 65913.5. (Stats. 1984, ch. 653, § 1, p. 2411; Sen. Bill No. 2136 (1983–1984 Reg.
Sess.) (Senate Bill 2136); see Shapell Industries, Inc. v. Governing Board (1991) 1 Cal.App.4th
218, 241, 1 Cal.Rptr.2d 818.) After reviewing the legislative history, the ***7  Shapell Industries
court explained the legislative purpose behind the enactment. “Prior to the enactment of this statute,
a developer could not challenge the validity of fees imposed on a residential development without
refusing to pay them. (Pfeiffer v. City of La Mesa (1977) 69 Cal.App.3d 74, 78, 137 Cal.Rptr. 804.)
Since payment is a condition of obtaining the building **930  permit, a challenge meant that the
developer would be forced to abandon the project. The bill was drafted to correct this situation. It
provided a procedure whereby a developer could pay the fees under protest, obtain the building
permit, and proceed with the project while pursuing an action to challenge the fees. If the action
were successful, the fees would be refunded with interest.” (Shapell Industries, Inc. v. Governing
Board, supra, at p. 241, 1 Cal.Rptr.2d 818.)


Sterling Park argues that this purpose applies here; it should be allowed to pay the required amount
or “ensure performance” of the below market rate requirements (§ 66020, subd. (a)(1)) under
protest and proceed with the project while pursuing an action to challenge the requirements. The
City argues, on the other hand, that the statute does not apply, and Sterling Park had to delay the
construction project as the price of challenging the requirements.


The question concerning section 66020's applicability comes down to this: Are the requirements
at issue “any fees, dedications, reservations, or other exactions” under section 66020, subdivision
(a)? The Court of Appeal held that they are not.


*1201  Trinity Park, supra, 193 Cal.App.4th 1014, 124 Cal.Rptr.3d 26, the case on which the
Court of Appeal primarily relied in reaching its conclusion, supports the City's argument. Trinity
Park, and the Court of Appeal here, interpreted the phrase “any fees, dedications, reservations, or
other exactions” as being limited to fees as defined in section 66000, subdivision (b): “a monetary
exaction ... that is charged by a local agency to the applicant in connection with approval of a
development project for the purpose of defraying all or a portion of the cost of public facilities
related to the development project ....” (Italics added.) The Court of Appeal also held that the
requirements at issue here were not imposed for the purpose of defraying the cost of facilities
related to the proposed development.


In reaching its conclusion, the Trinity Park court noted that the Mitigation Fee Act, which includes
section 66020, does not define the term “exaction.” (Trinity Park, supra, 193 Cal.App.4th at p.
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1034, 124 Cal.Rptr.3d 26.) In seeking its own definition, and reading section 66020 in the context
of the overall statutory scheme, the court cited several provisions of the Mitigation Fee Act that
use the word “exaction” or “exactions” in the context of defraying the cost of services or facilities
related to a project. (Trinity Park, at p. 1035, 124 Cal.Rptr.3d 26 [citing §§ 66000, subd. (b),
66005, subd. (a), and 66010, subd. (b) ].) 3  It viewed these statutes' use ***8  of this word in that
context as meaning that section 66020 is limited to that context: “Given the Mitigation Fee Act's
express references to a fee or exaction imposed to defray the cost of public facilities related to the
development, and the express requirement that a fee or exaction not exceed a reasonable cost, we
find that the plain language of the pertinent provisions of the Mitigation Fee Act shows that the
Legislature intended the 180–day limitations period provided by section 66020, subdivision (d)
(2) to apply to an exaction imposed for the purpose of ‘defraying all or a portion of the cost of
public facilities related to the development project.’ ” ( **931  Trinity Park, supra, at pp. 1035–
1036, 124 Cal.Rptr.3d 26, quoting § 66000, subd. (b).)


3 Section 66000, subdivision (b), provides as relevant: “ ‘Fee’ means a monetary exaction
other than a tax or special assessment, whether established for a broad class of projects by
legislation of general applicability or imposed on a specific project on an ad hoc basis, that
is charged by a local agency to the applicant in connection with approval of a development
project for the purpose of defraying all or a portion of the cost of public facilities related to
the development project....” (Italics added.)
Section 66005, subdivision (a), provides as relevant: “When a local agency imposes any
fee or exaction as a condition of approval of a proposed development ..., or development
project, those fees or exactions shall not exceed the estimated reasonable cost of providing
the service or facility for which the fee or exaction is imposed.” (Italics added.)
Section 66010, subdivision (b), provides: “ ‘Fee’ means a monetary exaction or a dedication,
other than a tax or special assessment, which is required by a local agency of the applicant
in connection with approval of a development project for the purpose of defraying all or a
portion of the cost of public facilities related to the development project, but does not include
fees for processing applications for governmental regulatory actions or approvals.” (Italics
added.)


*1202  The Trinity Park court also cited a statement in one of our cases that the term “fees,” as used
in section 66020, “applies only to ‘development fees' that alleviate the effects of development on
the community and does not include fees for specific regulations or services.” (Barratt American,
Inc. v. City of Rancho Cucamonga (2005) 37 Cal.4th 685, 696, 37 Cal.Rptr.3d 149, 124 P.3d
719 (Barratt ).) It determined that what we said about fees “also applies to an ‘other exaction’
under the canon of statutory construction known as ejusdem generis....” (Trinity Park, supra, 193
Cal.App.4th at p. 1036, 124 Cal.Rptr.3d 26.)
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[3]  The canon of ejusdem generis “simply means that if a statute contains a list of specified items
followed by more general words, the general words are limited to those items that are similar to
those specifically listed.” (Clark v. Superior Court (2010) 50 Cal.4th 605, 614, 112 Cal.Rptr.3d
876, 235 P.3d 171.) “It implies the addition of similar after the word other.” (Scalia & Garner,
Reading Law: The Interpretation of Legal Texts (2012) p. 199.)


The Trinity Park court explained its view of how the canon applied there: “Applying the rule of
ejusdem generis to the enumeration of ‘fees, dedications, reservations, or other exactions' in section
66020, it is apparent that ‘exactions' is a more general word that follows a list of specified items
(fees, dedications, and reservations). The meaning of the phrase ‘other exactions' must therefore
be limited to exactions of like kind and character as the fees, dedications and reservations listed in
section 66020 that are imposed for the purpose of ‘defraying all or a portion of the cost of public
facilities related to the development project’ (§ 66000, subd. (b)) or, as stated by the California
Supreme Court, to ‘alleviate the effects of development on the community....’ (Barratt, supra, 37
Cal.4th at p. 696 [37 Cal.Rptr.3d 149, 124 P.3d 719].)” (Trinity Park, supra, 193 Cal.App.4th at
p. 1036, 124 Cal.Rptr.3d 26.)


The Trinity Park court also viewed the legislative history behind section 66020 as showing
“the Legislature intended that the Mitigation Fee Act would allow a developer to challenge a
fee, dedication, reservation or other exaction imposed on a development project and obtain a
refund where the exaction exceeded the cost or burden of the project.” (Trinity Park, supra, 193
Cal.App.4th at p. 1039, 124 Cal.Rptr.3d 26.) “Accordingly,” the court stated, “an ***9  exaction
constitutes an ‘other exaction’ within the meaning of the Mitigation Fee Act only where the
exaction was (1) imposed by a local agency as a condition of approval of a development project;
and (2) for the purpose of ‘defraying all or a portion of the cost of public facilities related to the
development project.’ (§ 66000, subd. (b); see Barratt, supra, 37 Cal.4th at p. 696 [37 Cal.Rptr.3d
149, 124 P.3d 719].)” (Ibid.)


The Trinity Park court erred in interpreting the term “other exactions” so narrowly. It is certainly
true that the Legislature intended to allow a developer to challenge a fee or exaction that exceeded
the cost or burden of *1203  the project. But nothing in the statutory language, the statutory
context, or the statute's purpose suggests it is limited to that situation. Trinity Park's interpretation
is contrary to other courts' far more reasonable interpretation and would lead to absurd results the
Legislature cannot have intended.


Trinity Park used the canon of ejusdem generis to conclude that section 66020's words “any fees,
dedications, reservations, or other exactions” mean nothing more than fees as defined in section
66000, subdivision (b). But this view deprives the words “any” and “or other exactions” of all
meaning. As we said in interpreting another statute within the Mitigation Fee Act, “[t]he use of the
word ‘any’ and the inclusion of several disjunctives to link essentially synonymous words all serve
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to broaden the applicability of the provision.” (Utility Cost Management v. Indian Wells Valley
Water Dist. (2001) 26 Cal.4th 1185, 1191, 114 Cal.Rptr.2d 459, 36 P.3d 2, italics added [referring
to § 66022].) The words “any ... other exactions” must have some meaning to broaden the statute's
reach beyond merely a specific definition of fees.


**932  Another court also applied the canon of ejusdem generis to these same words and reached
a quite different result. In Fogarty v. City of Chico (2007) 148 Cal.App.4th 537, 55 Cal.Rptr.3d 795
(Fogarty ), a city council had precluded a subdivision developer from building on a certain portion
of its property. The developer sued, purporting to use section 66020's protest procedures. As here,
the question arose whether section 66020 applied. Relying on the words “or other exactions,” the
developer had argued that the statute governed the use restriction the city council had imposed.
The Court of Appeal disagreed, in part due to its own application of the canon of ejusdem generis.
After explaining what the canon is, the court noted that “the specific terms in section 66020 all
involve divesting a developer of either money or a possessory interest in the subject property.
The present land use conditions at issue do not result in either consequence; they are simply a
restriction on the manner in which plaintiffs may use their property.” (Fogarty, supra, at p. 544,
55 Cal.Rptr.3d 795, italics added.)


Fogarty also relied on the analysis of an earlier decision interpreting this same statutory language.
(Williams Communications v. City of Riverside (2003) 114 Cal.App.4th 642, 8 Cal.Rptr.3d 96
(Williams ).) As Fogarty explained, Williams had “found that a per-foot assessment imposed in
connection with a permit to lay cable in conduit under city streets was not a fee but was nonetheless
an ‘exaction’ within the meaning of section 66020.” (Fogarty, supra, 148 Cal.App.4th at p. 543,
55 Cal.Rptr.3d 795.)


*1204  In Williams, the trial court had ruled the assessment did not come within section 66020
“because the ‘City did not purport to impose the subject license fee on plaintiff to mitigate or
defray the cost of any alleged impacts on public improvements ***10  or facilities.’ ” (Williams,
supra, 114 Cal.App.4th at p. 647, 8 Cal.Rptr.3d 96.) The Court of Appeal reversed. Citing
section 66000, subdivision (b), the court agreed that the assessment “was not a fee within the
meaning of this definition because it was not assessed for the purpose of defraying the cost of
[the] project.” (Williams, supra, at p. 658, 8 Cal.Rptr.3d 96.) But it determined the assessment
was an “other exaction” under section 66020, subdivision (a). As did the Trinity Park court, the
Williams court noted that the statutes do not define “exaction.” So it turned to other sources for a
definition. “[T]he term is generally defined to include a ‘compensation arbitrarily or wrongfully
demanded.’ (Black's Law Dict. (7th ed. 1999) p. 581, col. 2; Webster's 3d New Internat. Dict.
(1993) p. 790, col. 2: ‘[T]he levying or demanding of some benefit (as a fee or gratuity) that is
not lawfully or properly due.’)” (Williams, supra, at p. 658, 8 Cal.Rptr.3d 96.) The court found
that a certain statute had prohibited certain charges. Due partly to this definition, it also held that
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the “Legislature used the collective term ‘other exactions' in section 66020 to include all such
[prohibited] charges.” (Ibid.)


The Williams court rejected the argument that “the Mitigation Fee Act only applies to fees, and
not anything else. This argument derives from the definition of fee in section 66000. While we
agree ... that the payment was not a fee, as defined in section 66000, subdivision (b), it was an
‘other exaction’ as defined in sections 66020 and 66021. Because the sum charged was an ‘other
exaction,’ the Mitigation Fee Act is applicable.” (Williams, supra, 114 Cal.App.4th at p. 659, 8
Cal.Rptr.3d 96.)


The Fogarty court concluded that the definition cited in Williams “indicates that the usual and
ordinary meaning of the word ‘exaction,’ the first step in the interpretation of a statute [citation],
does not include land use restrictions, which are not any form of payment.” (Fogarty, supra, 148
Cal.App.4th at pp. 543–544, 55 Cal.Rptr.3d 795, italics added.) Accordingly, Fogarty held that
section 66499.37, and not section 66020, governed the challenge to the use restriction of that case.
(Fogarty, supra, at p. 540, 55 Cal.Rptr.3d 795.)


In combination, Williams and Fogarty indicate that the term “other exactions” under section 66020
at least includes actions that divest the developer of money or a possessory interest in property,
but it does not include land use restrictions. This interpretation conforms to the statute's plain
language **933  far better than does Trinity Park's excessively narrow interpretation. Divesting
the developer of money or a possessory interest is similar to imposing a fee, *1205  dedication,
or reservation. This interpretation also conforms to the legislative purpose behind the statute.


We have explained that the Mitigation Fee Act “sets forth procedures for protesting the imposition
of fees and other monetary exactions imposed on a development by a local agency. As its legislative
history evinces, the Act was passed by the Legislature ‘in response to concerns among developers
that local agencies were imposing development fees for purposes unrelated to development
projects.’ ” (Ehrlich v. City of Culver City (1996) 12 Cal.4th 854, 864, 50 Cal.Rptr.2d 242, 911
P.2d 429, italics added, quoting Centex Real Estate Corp. v. City of Vallejo (1993) 19 Cal.App.4th
1358, 1361, 24 Cal.Rptr.2d 48.) We described the language in section 66021 that is essentially
identical to the relevant language in section 66020 as “a broadly formulated and unqualified
authorization” that “is consistent with the view that the Legislature intended to require all protests
to a development fee that challenge ***11  the sufficiency of its relationship to the effects
attributable to a development project—regardless of the legal underpinnings of the protest—to be
channeled through the administrative procedures mandated by the Act.” (Ehrlich v. City of Culver
City, supra, at p. 866, 50 Cal.Rptr.2d 242, 911 P.2d 429.)


Under Trinity Park's interpretation, a developer may pay under protest a fee charged to defray
the cost of facilities related to the development and then challenge the fee as excessive while



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66020&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66020&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66021&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003930311&pubNum=0007047&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003930311&pubNum=0007047&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011658820&pubNum=0007047&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011658820&pubNum=0007047&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66499.37&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66020&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011658820&pubNum=0007047&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66020&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996064017&pubNum=0000661&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996064017&pubNum=0000661&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993207246&pubNum=0003484&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993207246&pubNum=0003484&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66021&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS66020&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996064017&pubNum=0000661&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996064017&pubNum=0000661&originatingDoc=I4ce0d8c3374211e380938e6f51729d80&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Sterling Park, L.P. v. City of Palo Alto, 57 Cal.4th 1193 (2013)
310 P.3d 925, 163 Cal.Rptr.3d 2, 13 Cal. Daily Op. Serv. 11,486...


 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 13


proceeding with the development; but it may not so challenge any other fee or exaction. However,
the Legislature was not concerned merely about excessive fees but also about “ ‘fees for purposes
unrelated to’ ” the project. (Ehrlich v. City of Culver City, supra, 12 Cal.4th at p. 864, 50 Cal.Rptr.2d
242, 911 P.2d 429.) The Legislature did not want developers to have to choose between either
paying the fee with no recourse or delaying the project while challenging the fee, as previous
law had required. (Shapell Industries, Inc. v. Governing Board, supra, 1 Cal.App.4th at p. 241,
1 Cal.Rptr.2d 818.) But Trinity Park's interpretation would mean section 66020 does not apply
to fees imposed for purposes entirely unrelated to the project. Under that interpretation, if a fee
or other exaction is not merely excessive but truly arbitrary, the developer would either have
to pay it with no recourse, or delay the entire development to challenge the fee or exaction. In
other words, the more unreasonable the fee or exaction, the less recourse the developer would
have. This perverse interpretation is not only contrary to legislative intent, it is contrary to the
broad language—“any fees, dedications, reservations, or other exactions”—the Legislature used
in defining section 66020's reach.


The Williams court agreed with the developer that “ ‘[u]nder the [trial] court's reading of the
statute, ... no illegal monetary charge would fall within the purview of the statute, yet the very
purpose of the statute is to challenge the lawfulness of monetary charges imposed on persons who
seek *1206  permits and licenses.’ ” (Williams, supra, 114 Cal.App.4th at p. 658, 8 Cal.Rptr.3d 96.)
This argument is slightly exaggerated, because under the trial court's interpretation in Williams,
which was similar to Trinity Park's, section 66020's pay-under-protest provision would apply to
fees that relate to the project but are arguably excessive. But its main point is correct. Under
Trinity Park's reading, the statute would only govern fees that are related to the project but are
arguably excessive; it would not govern fees or other exactions that are blatantly arbitrary and
unlawful. This interpretation would be contrary to our explanation that section 66020 was intended
to apply to “all protests to a development fee that challenge the sufficiency of its relationship
to the effects attributable to a development project—regardless of the legal underpinnings of the
protest.” (Ehrlich v. City of Culver City, supra, 12 Cal.4th at p. 866, 50 Cal.Rptr.2d 242, 911 P.2d
429.)


The Trinity Park court relied heavily for its narrow interpretation on our opinion in Barratt,
supra, 37 Cal.4th 685, 37 Cal.Rptr.3d 149, 124 P.3d 719. (See **934  Trinity Park, supra, 193
Cal.App.4th at pp. 1032, 1036–1037, 1039, 124 Cal.Rptr.3d 26.) In Barratt, we held that the time
limit provisions of sections 66016 and 66022, and not those of section 66020, govern a challenge
to building permit fees imposed under section 66014. We reached this conclusion because section
66014, subdivision (c), provides: “Any judicial action or proceeding to attack, review, set aside,
void, or annul the ordinance, resolution, or motion authorizing the charge of a fee subject ***12
to this section shall be brought pursuant to section 66022.” (See § 66016, subd. (e) [containing
a similar reference to § 66022].) Because sections 66014 and 66016 expressly refer to section
66022, we concluded that “the applicable remedy and limitations period for excessive building
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fees claims under section 66104 are found in sections 66016 and 66022, not in sections 66020
and 66021.” (Barratt, supra, at p. 692, 37 Cal.Rptr.3d 149, 124 P.3d 719.) In the course of our
discussion, we made the statement the Trinity Park court repeatedly cited: “Thus, section 66020,
by its own terms, applies only to ‘development fees' that alleviate the effects of development on
the community and does not include fees for specific regulations or services.” (Barratt, supra,
at p. 696, 37 Cal.Rptr.3d 149, 124 P.3d 719.) But this statement was made in the context of a
statutory scheme that expressly provided that a challenge to fees imposed under section 66014
was subject to the provisions of 66022 rather than 66020. What we said in Barratt about fees
governed by section 66014 (and hence § 66022) has no bearing on whether the requirements at
issue here, which are not governed by either section 66014 or 66022, are “other exactions” under
section 66020, subdivision (a).


The procedure established in section 66020, which permits a developer to pay or otherwise ensure
performance of the exactions, and then challenge the exactions while proceeding with the project,
makes sense regarding monetary exactions. By the nature of things, some conditions a local
entity might impose on a developer, like a limit on the number of units (see Fogarty, supra, 148
Cal.App.4th 537, 55 Cal.Rptr.3d 795), cannot be challenged while the project is being built. *1207
Obviously, one cannot build a project now and litigate later how many units the project can contain
—or how large each unit can be, or the validity of other use restrictions a local entity might impose.
But the validity of monetary exactions, or requirements that the developer later set aside a certain
number of units to be sold below market value, can be litigated while the project is being built.
In the former situation—where the nature of the project must be decided before construction—
it makes sense to have tight time limits to minimize the delay. In the latter situation—where the
project can be built while litigating the validity of fees or other exactions—it makes sense to allow
payment under protest followed by a challenge and somewhat less stringent time limits.


[4]  For these reasons, we believe Fogarty and Williams correctly interpreted section 66020.
The statute governs conditions on development a local agency imposes that divest the developer
of money or a possessory interest in property, but not restrictions on the manner in which a
developer may use its property. Section 66499.37 governs the latter restrictions. (Fogarty, supra,
148 Cal.App.4th at pp. 540, 544, 55 Cal.Rptr.3d 795.)


[5]  [6]  The City argues that the requirements it imposed under its below market rate program
are not exactions but merely land use regulations of the kind Fogarty, supra, 148 Cal.App.4th 537,
55 Cal.Rptr.3d 795, found section 66020 does not govern. We disagree. The below market rate
program is different from a land use regulation of the type at issue in Fogarty (a limit on the number
of units that can be built); instead, it is similar to a fee, dedication, or reservation under section
66020. The program offers developers two options, either of which, by itself, would constitute an
exaction. The imposition of the in-lieu fees is certainly similar to a fee. Moreover, the requirement
that the developer sell units below market rate, including the City's reservation of an option to
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purchase ***13  the below market rate units, is similar to a fee, dedication, or reservation. It may
be, as the City argues, that under traditional property law, an option to purchase creates no estate
in the land. But a purchase option is a sufficiently strong interest **935  in the property to require
compensation if the government takes it in eminent domain. (County of San Diego v. Miller (1975)
13 Cal.3d 684, 691–693, 119 Cal.Rptr. 491, 532 P.2d 139.) Compelling the developer to give the
City a purchase option is an exaction under section 66020. Because of this conclusion, we need
not decide whether forcing the developer to sell some units below market value, by itself, would
constitute an exaction under section 66020.


The City also notes that subdivision (e) of section 66020 requires a local agency that loses the
action “to refund the unlawful portion of the payment” with interest “or return the unlawful portion
of the exaction imposed.” Based on this language, it argues that an approval condition, such as
requiring some *1208  of the units to be sold below market price, “that does not result in transfer
to the public agency of money or property that can be returned in whole or in part to a successful
plaintiff cannot be an ‘exaction’ subject to payment under protest, and delayed litigation, under ...
section 66020.” We disagree. Subdivision (e) of section 66020 concerns remedies for a prevailing
plaintiff and does not limit the scope of section 66020, subdivision (a). Subdivision (a)(1) of that
section permits the protesting party either to pay the amount in full or “provid[e] satisfactory
evidence of arrangements to pay the fee when due or ensure performance of the conditions....”
Obviously, if the protesting party does the latter, there will be no payment to repay or exaction
to return. This does not make section 66020 self-canceling whenever the developer provides the
required satisfactory evidence and does not make an actual payment. It just means that a remedy
will not include repayment of a payment that was never made.


The City also argues that Sterling Park's broad interpretation of section 66020 would “encourage
‘chaos,’ allowing developers to ask courts to micro-manage a municipality's permitting decisions
by considering land-use approval conditions one by one rather than in relation to one another
and to the entire development's potential community benefits and burdens,” and “would conflict
with CEQA, which requires a comprehensive analysis of a development proposal's foreseeable
environmental impacts rather than piecemeal analyses of each feature or stage.” (Citing Cal.
Environmental Quality Act (CEQA; Pub. Resources Code, § 21000 et seq.).) Again, we disagree.
There is nothing chaotic about section 66020's protest provisions and nothing that violates CEQA.
The City borrows the word “chaos” from Pfeiffer v. City of La Mesa, supra, 69 Cal.App.3d at page
78, 137 Cal.Rptr. 804. By enacting what is now section 66020, the Legislature intended to modify,
not adopt, the law as stated in that case. (See Shapell Industries, Inc. v. Governing Board, supra,
1 Cal.App.4th at p. 241, 1 Cal.Rptr.2d 818.)


The City argues that the Legislature did not intend section 66020 to repeal section 66499.37 or
“to provide a ‘performance under protest’ option for any and every condition to which a firm 90–
day statute of limitations [under section 66499.37] otherwise would apply.” The City is correct.
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Section 66020 applies only to “any fees, dedications, reservations, or other exactions,” not to all
conditions a local agency may impose on the use of property. But this argument does not support its
position. The question here is not whether section 66020 has repealed section 66499.37, but when
each statute applies. ***14  The answer we give does not repeal section 66499.37 or make section
66020 apply to all conditions placed on the use of property; instead, it reconciles the two statutes.


“Finally,” the City argues, “broad application of section 66020 would be unfair to the public,
because section 66020 is asymmetric: It allows a *1209  developer, but not the public, to invoke its
special procedure.” This would argue against any application of section 66020. But the Legislature
enacted it, and we cannot interpret it out of existence. Moreover, as noted, it is reasonable for the
Legislature to impose strict time limits for litigation that can delay an entire development project
but provide more relaxed limits (but ones that are still fairly tight) when the project can continue
during the litigation.


The City also invokes legislative history to support its narrow interpretation. It quotes a statement
by the legislator who introduced the bill enacting what is now section 66020 **936  that, as the
City puts it, “ described it as addressing the increasing incidence, after enactment of Proposition 13,
of local governments' using ‘fee revenue to support planning and building activities.’ ” (Quoting a
“Statement by Senator Leroy F. Greene on [Senate Bill] 2136 as amended June 21, 1984.”) Even
were a statement by an individual legislator relevant to our interpretation of a statute, this statement
does not aid the City. The same statement also says: “If a housing developer finds a fee is exorbitant
or illegal, he is faced with the dilemma of paying it so he can get the approval to proceed or going
to court realizing his project will likely be halted until resolution. [¶] This measure sets up an
orderly procedure so the housing developer can pay the fee under protest, take legal action within
180 days, and if he wins in court, be refunded the unlawful portion of the fee.” (Ibid., italics added.)
Nothing in this statement suggests an intent to permit this “orderly procedure” to challenge a fee
that is excessive but to deny the same procedure when the fee is arbitrary and thus entirely illegal.


The City also cites a legislative analysis that, as the City describes it, “gave examples of the
kinds of requirements that [the bill] would permit a developer to perform under protest: ‘fees and
dedications ... to provide services such as schools, parks, capital facilities, etc.’ ” (Quoting Dept.
Housing & Community Development, analysis of Sen. Bill No. 2136 (1983–1984 Reg. Sess.) as
introduced Feb. 17, 1984, p. 1.) Again, nothing in this analysis suggests an intent to limit section
66020's reach in the way the Trinity Park court did. The use of the abbreviation “etc.” at the end
of the quoted language suggests the opposite—that the Legislature intended a broad application.


The City does make one correct argument. It argues that if we find section 66020 applies here, we
should remand the matter to the Court of Appeal to decide any remaining issues. We agree. We
express no opinion regarding the merits of the underlying action, or even regarding whether the
action is timely under section 66020. We merely hold that section 66020 governs this case.
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*1210  III. CONCLUSION


We reverse the judgment of the Court of Appeal and remand the matter to that court for
further proceedings consistent with this opinion. We also disapprove Trinity Park, L.P. v. City of
Sunnyvale, supra, 193 Cal.App.4th 1014, 124 Cal.Rptr.3d 26, to the extent it is inconsistent with
this opinion.


***15  WE CONCUR: CANTIL–SAKAUYE, C.J., KENNARD, BAXTER, WERDEGAR,
CORRIGAN, and LIU, JJ.


All Citations


57 Cal.4th 1193, 310 P.3d 925, 163 Cal.Rptr.3d 2, 13 Cal. Daily Op. Serv. 11,486, 2013 Daily
Journal D.A.R. 13,926


End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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19 Cal.4th 1, 960 P.2d 1031, 78 Cal.Rptr.2d 1, 98 Cal.
Daily Op. Serv. 6683, 98 Daily Journal D.A.R. 9211


Supreme Court of California


YAMAHA CORPORATION OF AMERICA, Plaintiff and Respondent,
v.


STATE BOARD OF EQUALIZATION, Defendant and Appellant.


No. S060145.
Aug. 27, 1998.


SUMMARY


The trial court entered judgment in favor of a taxpayer, a seller of musical instruments, in the
taxpayer's action against the State Board of Equalization for a refund of use taxes paid for
promotional gifts of instruments and informational material, previously stored in a California
warehouse, then given to parties in other states. (Superior Court of Los Angeles County, No.
BC079444, Daniel A. Curry, Judge.) The Court of Appeal, Second Dist., Div. Three, No.
B095911, reversed, concluding that the board's published annotation interpreting the pertinent
statute disposed of the issue against the taxpayer.


The Supreme Court reversed the judgment of the Court of Appeal and remanded the cause to that
court for further proceedings. The court held that the Court of Appeal used the incorrect standard
of review in concluding that the annotation was dispositive. In effect, the Court of Appeal found
that the board's annotations were entitled to the same weight or deference as an administrative
agency's quasi-legislative rules. Although an agency's interpretation of the meaning and legal
effect of a statute is entitled to consideration and respect by the courts, unlike quasi-legislative
regulations adopted by an agency to which the Legislature has confided the power to make law,
and which, if authorized by the enabling legislation, bind courts as firmly as statutes themselves,
the binding power of an agency's interpretation of a statute or regulation is contextual. Its power to
persuade is both circumstantial and dependent on the presence or absence of factors that support
the merit of the interpretation. Thus, the reviewing court exercises its independent judgment in
reviewing an agency's interpretation of law, giving deference to the determination of the agency
appropriate to the circumstances of the agency's action. In this case, the Legislature had not
conferred adjudicatory powers on the board to determine sales and use tax liability, nor had the
board promulgated regulations. Although the annotations had substantial precedential value within
the agency, they were not entitled to the judicial deference due quasi-legislative rules. (Opinion
by Brown, J., with George, C. J., Kennard, Baxter, and Chin, JJ., concurring. Concurring opinion
by Mosk, J., with George, C. J., and Werdegar, J., concurring.) *2
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Administrative Law § 35--Administrative Actions--Effect and Validity of Rules and Regulations--
Standard of Judicial Review--Agency's Interpretation of Statutes.
In reversing a trial court's judgment awarding a taxpayer a refund of use taxes paid for certain
promotional gift transactions, the Court of Appeal erred in determining that the State Board
of Equalization's published annotation interpreting the pertinent statute disposed of the issue
against the taxpayer. In effect, the Court of Appeal found that the board's annotations were
entitled to the same weight or deference as an administrative agency's quasi-legislative rules.
Although an agency's interpretation of the meaning and legal effect of a statute is entitled to
consideration and respect by the courts, unlike quasi-legislative regulations adopted by an agency
to which the Legislature has confided the power to make law, and which, if authorized by
the enabling legislation, bind courts as firmly as statutes themselves, the binding power of an
agency's interpretation of a statute or regulation is contextual. Its power to persuade is both
circumstantial and dependent on the presence or absence of factors that support the merit of
the interpretation. Thus, the reviewing court exercises its independent judgment in reviewing an
agency's interpretation of law, giving deference to the determination of the agency appropriate
to the circumstances of the agency's action. In this case, the Legislature had not conferred
adjudicatory powers on the board to determine sales and use tax liability, nor had the board
promulgated regulations. Although the annotations had substantial precedential value within the
agency, they were not entitled to the judicial deference due quasi-legislative rules. (Disapproving
to the extent inconsistent: Rizzo v. Board of Trustees (1994) 27 Cal.App.4th 853 [32 Cal.Rptr.2d
892]; DeYoung v. City of San Diego (1983) 147 Cal.App.3d 11 [194 Cal.Rptr. 722]; Rivera v. City
of Fresno (1971) 6 Cal.3d 132 [98 Cal.Rptr. 281, 490 P.2d 793].)


[See 7 Witkin, Summary of Cal. Law (9th ed. 1988) Constitutional Law, § 99.]


(2)
Administrative Law § 35--Administrative Actions--Effect and Validity of Rules and Regulations--
Judicial Review--Degree of Scrutiny.
The appropriate degree of judicial scrutiny of an administrative agency's rules and regulations in
any particular case is not susceptible of precise formulation, but lies somewhere along a continuum,
with *3  nonreviewability at one end and the exercise of independent judgment at the other. Quasi-
legislative administrative decisions are properly placed at that point on the continuum at which
judicial review is more deferential; ministerial and informal actions do not merit such deference,
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and therefore lie toward the opposite end of the continuum. An administrative interpretation
will be accorded great respect by the courts and will be followed if not clearly erroneous. But
a tentative interpretation makes no pretense at finality, and it is the court's duty to finally and
conclusively state the statute's true meaning, even though this requires the overthrow of an earlier
erroneous administrative construction. The ultimate interpretation of a statute is an exercise of the
judicial power conferred upon the courts by the Constitution and, in the absence of a constitutional
provision, cannot be exercised by any other body.


(3)
Administrative Law § 35--Administrative Actions--Effect and Validity of Rules and Regulations--
Categories of Administrative Rules.
There are two categories of administrative rules, and the distinction between them derives from
their different sources and ultimately from the constitutional doctrine of the separation of powers.
One kind-quasi-legislative rules-represents an authentic form of substantive lawmaking. Within its
jurisdiction, the agency has been delegated the Legislature's lawmaking power. Because agencies
granted this power are truly making law, their quasi-legislative rules have the dignity of statutes.
When a court assesses the validity of such rules, the scope of its review is narrow. If satisfied
that the rule in question lay within the lawmaking authority delegated by the Legislature, and that
it is reasonably necessary to implement the purpose of the statute, judicial review is at an end.
The other category of administrative rules are those interpreting a statute. Unlike quasi-legislative
rules, an agency's interpretation does not implicate the exercise of a delegated lawmaking power;
instead, it represents the agency's view of a statute's legal meaning and effect, which are questions
lying within the constitutional domain of the courts. Because the agency will often be interpreting
a statute within its administrative jurisdiction, it may possess special familiarity with legal and
regulatory issues. However, because the interpretation is an agency's legal opinion, rather than
the exercise of a delegated legislative power to make law, it commands a commensurably lesser
degree of judicial deference.


(4)
Administrative Law § 35--Administrative Actions--Effect and Validity of Rules and Regulations--
Judicial Review--Rules Interpreting Statute--Factors Considered.
Whether judicial deference to an *4  agency's interpretation of a statute is appropriate and, if so, its
extent is fundamentally situational. A court assessing the value of an interpretation must consider
complex factors material to the substantive legal issue before it, the particular agency offering the
interpretation, and the comparative weight the factors ought to command. There are two broad
categories of factors relevant to a court's assessment of the weight due an agency's interpretation:
those indicating that the agency has a comparative interpretive advantage over the courts, and those
indicating that the interpretation in question is probably correct. In the first category are factors
that assume the agency has expertise and technical knowledge, especially where the legal text to
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be interpreted is technical, obscure, complex, open-ended, or entwined with issues of fact, policy,
and discretion. The second group of factors includes those suggesting the agency's interpretation
is likely to be correct: indications of careful consideration by senior agency officials, evidence
that the agency has consistently maintained the interpretation in question, especially if it is long-
standing, and indications that the agency's interpretation was contemporaneous with legislative
enactment of the statute being interpreted.
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Daniel E. Lungren, Attorney General, Carol H. Rehm, Jr., David S. Chaney and Philip C. Griffin,
Deputy Attorneys General, for Defendant and Appellant.
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BROWN, J.


For more than 40 years, the State Board of Equalization (Board) has made available for publication
as the Business Taxes Law Guide summaries of opinions by its attorneys of the business tax
effects of a wide range of transactions. Known as “annotations,” the summaries are prompted
by actual requests for legal opinions by the Board, its field auditors, and businesses subject to
statutes within its jurisdiction. The annotations are *5  brief statements—often only a sentence
or two—purporting to state definitively the tax consequences of specific hypothetical business
transactions. 1  More extensive analyses, called “back-ups,” are available to those who request
them.


1 Two examples, drawn at random, illustrate the annotation form: “Beer Can Openers,
furnished by breweries to retailers with beer, are not regarded as 'self consumed' by the
breweries. 10/2/50.” (2A State Bd. of Equalization, Bus. Taxes Law Guide, Sales & Use
Tax Annots. (1998) Annot. No. 280.0160, p. 3731.) “Bookmarks Sold For $2.00 'Postage
And Handling'. A taxpayer located in California offers a bookmark to customers for a $2.00
charge, designated as postage and handling. Most of the orders received for the bookmark
are from out of state. [¶] Assuming that the charge for the bookmark is 50 percent or more
of its cost, the taxpayer is considered to be selling the bookmarks rather than consuming
them (Regulation 1670 (b)). Accordingly, when a bookmark is sent to a California customer
through the U.S. Mail, the amount of postage shown on the package is considered to be
a nontaxable transportation charge. For example, when a bookmark is sent to a California
customer, if the postage on the envelope is shown as 25 cents, then the taxable gross receipts
from the transfer is $1.75. If the bookmark is mailed to a customer located outside California,
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the tax does not apply to any of the $2.00 charge. 12/5/88.” (Id., Annot. No. 280.0185, pp.
3731-3732.)


Facts
The taxpayer here, Yamaha Corporation of America (Yamaha), sells musical instruments
nationwide. It purchased a quantity of these outside California without paying tax (“extax”), stored
them in its resale inventory in a California warehouse, and eventually gave them away to artists,
musical equipment dealers and media representatives as promotional gifts. Delivery was made by
shipping the instruments via common carrier, either inside or outside California. Yamaha made
similar gifts of brochures and other advertising material. Following an audit, the Board determined
Yamaha had used the musical instruments and promotional materials in California and was thus
subject to the state's use tax, an impost levied as a percentage of the property's purchase price.
(See Rev. & Tax. Code, § 6008 et seq.) Yamaha paid the taxes determined by the Board to be due
(about $700,000) under protest and then brought this refund suit. Although it did not contest the
tax assessed on property given to California residents, Yamaha contended no tax was due on the
gifts to out-of-state recipients.


The superior court decided Yamaha's out-of-state gifts were excluded from California's use tax, and
ordered a refund. That disposition, however, was overturned by the Court of Appeal. Casting the
issue as whether Yamaha's promotional gifts had occurred in California or in the state of the donee,
the Court of Appeal looked to an annotation in the Business Taxes Law Guide. According to the
guide, gifts are subject to California's use tax *6  “[w]hen the donor divests itself of control over
the property in this state.” 2  (2A State Bd. of Equalization, Bus. Taxes Law Guide, Sales & Use Tax
Annots., supra, Annot. No. 280.0040, p. 3731). Adopting that annotation as dispositive, the Court
of Appeal reversed the judgment of the superior court and reinstated the Board's tax assessment.
We granted Yamaha's petition for review and now reverse the Court of Appeal's judgment and
order the matter returned to that court for further proceedings consistent with our opinion.


2 The annotation on which the Board relied—Annotation No. 280.0040—purports to interpret
section 6009.1 of the Revenue and Taxation Code, excluding from the definition of storage
and use “keeping, retaining or exercising any right or power over tangible personal property
for the purpose of subsequently transporting it outside the state.” Captioned “Advertising
Material—Gifts,” the annotation provides that “Advertising or promotional material shipped
or brought into the state and temporarily stored here prior to shipment outside state is subject
to use tax when a gift of the material [is] made and title passes to the donee in this state.
When the donor divests itself of control over the property in this state the gift is regarded
as being a taxable use of the property. 10/11/63.” (2A State Bd. of Equalization, Bus. Taxes
Law Guide, Sales & Use Tax Annots., supra, Annot. No. 280.0040, p. 3731.)
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Discussion


I
(1a) The question is what legal effect courts must give to the Board's annotations when
they are relied on as supporting its position in taxpayer litigation. In the broader context of
administrative law generally, the question is what standard courts apply when reviewing an
agency's interpretation of a statute. In effect, the Court of Appeal held the annotations were entitled
to the same “weight” or “deference” as “quasi-legislative” rules. 3  The Court of Appeal adopted the
following formulation: “[A] long-standing and consistent administrative construction of a statute
by an administrative agency charged with its enforcement and interpretation is entitled to great
weight unless it is either 'arbitrary, capricious or without rational basis' [citations], *7  or is 'clearly
erroneous or unauthorized.' [Citation.] Opinions of the administrative agency's counsel construing
the statute,” the court went on to say, “are likewise entitled to consideration. [Citations.] Especially
where there has been acquiescence by persons having an interest in the matter,” the court added,
“courts will generally not depart from such an interpretation unless it is unreasonable or clearly
erroneous.” As this extract from the Court of Appeal opinion indicates, the court relied on a skein
of cases as supporting these several, somewhat inconsistent, propositions of administrative law.


3 Throughout, we use the terms “quasi-legislative” and “interpretive” in their traditional
administrative law senses; i.e., as indicating both the constitutional source of a rule or
regulation and the weight or judicial deference due it. (See, e.g., 1 Davis & Pierce,
Administrative Law (3d ed. 1994) § 6.3, pp. 233-248.) Of course, administrative rules do
not always fall neatly into one category or the other; the terms designate opposite ends
of an administrative continuum, depending on the breadth of the authority delegated by
the Legislature. (See Western States Petroleum Assn. v. Superior Court (1995) 9 Cal.4th
559, 575-576 [38 Cal.Rptr.2d 139, 888 P.2d 1268]; cf. Tidewater Marine Western, Inc. v.
Bradshaw (1996) 14 Cal.4th 557, 574-575 [59 Cal.Rptr.2d 186, 927 P.2d 296] [comparing
the two kinds of rules and suggesting that while interpretive rules are not quasi-legislative
in the traditional sense, “an agency would arguably still have to adopt these regulations in
accordance with [Administrative Procedure Act rulemaking requirements].” The issue is not
strictly presented by this case, however: Government Code section 11342, subdivision (g)
declares that “[r]egulation” does not include “legal rulings of counsel issued by the ... State
Board of Equalization.”].)


We reach a different conclusion. An agency interpretation of the meaning and legal effect of a
statute is entitled to consideration and respect by the courts; however, unlike quasi-legislative
regulations adopted by an agency to which the Legislature has confided the power to “make law,”
and which, if authorized by the enabling legislation, bind this and other courts as firmly as statutes
themselves, the binding power of an agency's interpretation of a statute or regulation is contextual:
Its power to persuade is both circumstantial and dependent on the presence or absence of factors
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that support the merit of the interpretation. (2) Justice Mosk may have provided the best description
when he wrote in Western States Petroleum Assn. v. Superior Court, supra, 9 Cal.4th 559, that
“ 'The appropriate degree of judicial scrutiny in any particular case is perhaps not susceptible
of precise formulation, but lies somewhere along a continuum with nonreviewability at one end
and independent judgment at the other.' [Citation.] Quasi-legislative administrative decisions are
properly placed at that point of the continuum at which judicial review is more deferential;
ministerial and informal actions do not merit such deference, and therefore lie toward the opposite
end of the continuum.” (Id. at pp. 575-576; see also Bodinson Mfg. Co. v. California E. Com. (1941)
17 Cal.2d 321, 325-326 [109 P.2d 935] [An “administrative interpretation ... will be accorded
great respect by the courts and will be followed if not clearly erroneous. [Citations.] But such a
tentative ... interpretation makes no pretense at finality and it is the duty of this court ... to state the
true meaning of the statute finally and conclusively, even though this requires the overthrow of an
earlier erroneous administrative construction. [Citations.] The ultimate interpretation of a statute
is an exercise of the judicial power ... conferred upon the courts by the Constitution and, in the
absence of a constitutional provision, cannot be exercised by any other body.”].)


(1b) Courts must, in short, independently judge the text of the statute, taking into account and
respecting the agency's interpretation of its meaning, of course, whether embodied in a formal
rule or less formal representation. Where the meaning and legal effect of a statute is the issue,
an agency's interpretation is one among several tools available to the court. Depending *8  on
the context, it may be helpful, enlightening, even convincing. It may sometimes be of little
worth. (See Traverso v. People ex rel. Dept. of Transportation (1996) 46 Cal.App.4th 1197,
1206 [54 Cal.Rptr.2d 434].) Considered alone and apart from the context and circumstances that
produce them, agency interpretations are not binding or necessarily even authoritative. To quote
the statement of the Law Revision Commission in a recent report, “The standard for judicial review
of agency interpretation of law is the independent judgment of the court, giving deference to the
determination of the agency appropriate to the circumstances of the agency action.” (Judicial
Review of Agency Action (Feb. 1997) 27 Cal. Law Revision Com. Rep. (1997) p. 81, italics
added.)


II
Here, the Court of Appeal relied on language from its prior cases suggesting broadly that an agency
interpretation of a statute carries the same weight—that is, is reviewed under the same standard—
as a quasi-legislative regulation. Unlike the annotations here, however, quasi-legislative rules are
the substantive product of a delegated legislative power conferred on the agency. The formulation
on which the Court of Appeal relied is thus apt to lead a court (as it led here) to abdicate a
quintessential judicial duty—applying its independent judgment de novo to the merits of the legal
issue before it. The fact that in this case the Court of Appeal determined Yamaha's tax liability by
giving the Board's annotation a weight amounting to unquestioning acceptance only compounded
the error.
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We derive these conclusions from long-standing administrative law decisions of this court.
Although the web making up that jurisprudence is not seamless, on the whole it is both logical
and coherent. In Culligan Water Conditioning v. State Bd. of Equalization (1976) 17 Cal.3d 86
[130 Cal.Rptr. 321, 550 P.2d 593] (Culligan), the taxpayer sued for a refund of sales and use taxes
paid under protest on ion-exchange equipment used to condition water and leased to residential
subscribers: Because it came from a service business rather than the rental of property, the taxpayer
contended, the income was not subject to the Sales and Use Tax Law. In refund litigation, the
Board relied on an affidavit of its assistant chief counsel characterizing the transactions as leases
taxable under the Sales and Use Tax Law. The trial court rejected the Board's position, calling it
an unwarranted extension of the words of the statute, and awarded judgment to the taxpayer. (17
Cal.3d at p. 92.)


Justice Sullivan began his opinion for a unanimous court by asking what was “the appropriate
standard of review applicable to the [use tax] assessment against” the taxpayer. (Culligan, supra,
17 Cal.3d at p. 92.) The Board *9  contended its assessment was based on an “administrative
classification” and could be judicially overturned only if it was “arbitrary, capricious or without
rational basis.” (Ibid.) Our opinion pointed out, however, that the basis for the Board's tax
assessment “was not embodied in any formal regulation or even interpretative ruling covering the
water conditioning industry as a whole.” (Ibid.) Instead, its basis “was nothing more than the Board
auditor's interpretation of two existing regulations.” (Ibid.) “If the Board had promulgated a formal
regulation determining the proper classification of receipts derived from the rental of exchange
units ... and the regulation had been challenged in the [refund] action,” our Culligan opinion went
on to say, “the proper scope of reviewing such regulation would be one of limited judicial review
as urged by the Board. [Citations.]” (Ibid., italics added.)


That was not the case in Culligan, however. Instead of adopting a formal regulation, the Board and
its staff had considered the facts of the taxpayer's particular transactions, interpreted the statutes
and regulations they deemed applicable, and “arrived at certain conclusions as to plaintiff's tax
liability and assessed the tax accordingly.” (17 Cal.3d at p. 92.) Far from being “the equivalent
of a regulation or ruling of general application,” the Board's argument was “merely its litigating
position in this particular matter.” (Id. at p. 93.) In an important footnote to its opinion, the Culligan
court disapproved language in several Court of Appeal decisions “indicating that the proper scope
of review of such litigating positions of the Board (announced either in tax bulletins or merely
as the result of an individual audit) is to determine whether the Board's assessment was arbitrary,
capricious or had no reasonable or rational basis.” (Id. at p. 93, fn. 4.)


Although the Court of Appeal in this case cited Culligan, supra, 17 Cal.3d 86, it regarded American
Hospital Supply Corp. v. State Bd. of Equalization (1985) 169 Cal.App.3d 1088 [215 Cal.Rptr.
744] (American Hospital) as the decisive precedent. The question there was whether disposable
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paper menus, used for patients' meals in hospitals, were subject to the sales tax. In concluding
they were, the Court of Appeal relied on a ruling of Board counsel interpreting a quasi-legislative
regulation of the Board. “Interpretation of an administrative regulation,” the court wrote, “like
[the] interpretation of a statute, is a question of law which rests with the courts. However, the
agency's own interpretation of its regulation is entitled to great weight.” (Id. at p. 1092.) The
Board's interpretation could be overturned, the opinion went on to state, only if it was “ 'arbitrary,
capricious or without rational basis.' ” (Ibid.)


The American Hospital opinion also rejected the taxpayer's contention that because the rule at
issue was only an interpretation and not a quasi-legislative rule, it was not entitled to deference.
( *10  American Hospital, supra, 169 Cal.App.3d at p. 1092.) Instead, the court read Culligan as
standing for the opposite proposition. Because we had said the rule at issue there did not cover an
entire industry, the Court of Appeal reasoned Culligan had held in effect that it was nothing more
than a “ 'litigating position' ” and could be ignored. (169 Cal.App.3d at p. 1093.) On that basis,
American Hospital concluded that because the Board's position on the taxability of paper menus
was embodied in a “formal regulation” and covered the entire hospital industry, it was entitled to
the same deference as a quasi-legislative rule: “[It] must prevail because it is neither 'arbitrary,
capricious or without rational basis' (Culligan Water Conditioning v. State Bd. of Equalization,
supra, 17 Cal.3d 86, 92) nor is it 'clearly erroneous or unauthorized' (Rivera v. City of Fresno
[(1971)] 6 Cal.3d 132, 140 [98 Cal.Rptr. 281, 490 P.2d 793]).” (Ibid.)


We think the Court of Appeal in American Hospital, supra, 169 Cal.App.3d 1088, and the Court
of Appeal in this case by relying on it, failed to distinguish between two classes of rules—quasi-
legislative and interpretive—that, because of their differing legal sources, command significantly
different degrees of deference by the courts. Moreover, American Hospital misread our opinion in
Culligan when it identified the feature that distinguishes one kind of rule from the other. Although
the Court of Appeal here did not rely on other prior cases as much as on American Hospital, it cited
several that appear to perpetuate the same confusion. (See Rizzo v. Board of Trustees (1994) 27
Cal.App.4th 853, 861 [32 Cal.Rptr.2d 892]; DeYoung v. City of San Diego (1983) 147 Cal.App.3d
11, 18 [194 Cal.Rptr. 722]; Rivera v. City of Fresno (1971) 6 Cal.3d 132, 140 [98 Cal.Rptr. 281,
490 P.2d 793].)


(3) It is a “black letter” proposition that there are two categories of administrative rules and
that the distinction between them derives from their different sources and ultimately from the
constitutional doctrine of the separation of powers. One kind—quasi-legislative rules—represents
an authentic form of substantive lawmaking: Within its jurisdiction, the agency has been delegated
the Legislature's lawmaking power. (See, e.g., 1 Davis & Pierce, Administrative Law, supra, § 6.3,
at pp. 233-248; 1 Cooper, State Administrative Law (1965) Rule Making: Procedures, pp. 173-176;
Bonfield, State Administrative Rulemaking (1986) Interpretive Rules, § 6.9.1, pp. 279-283; 9
Witkin, Cal. Procedure (4th ed. 1997) Administrative Proceedings, § 116, p. 1160 [collecting
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cases].) Because agencies granted such substantive rulemaking power are truly “making law,” their
quasi-legislative rules have the dignity of statutes. When a court assesses the validity of such rules,
the scope of its review is narrow. If satisfied that the rule in question lay within the lawmaking
authority delegated by the Legislature, and that it *11  is reasonably necessary to implement the
purpose of the statute, judicial review is at an end.


We summarized this characteristic of quasi-legislative rules in Wallace Berrie & Co. v. State Bd.
of Equalization (1985) 40 Cal.3d 60, 65 [219 Cal.Rptr. 142, 707 P.2d 204] (Wallace Berrie): “ '[I]n
reviewing the legality of a regulation adopted pursuant to a delegation of legislative power, the
judicial function is limited to determining whether the regulation (1) is ” within the scope of the
authority conferred“ [citation] and (2) is ”reasonably necessary to effectuate the purpose of the
statute“ [citation].' [Citation.] 'These issues do not present a matter for the independent judgment
of an appellate tribunal; rather, both come to this court freighted with [a] strong presumption
of regularity ....' [Citation.] Our inquiry necessarily is confined to the question whether the
classification is 'arbitrary, capricious or [without] reasonable or rational basis.' (Culligan, supra,
17 Cal.3d at p. 93, fn. 4 [citations].)” 4


4 In one respect, our opinion in Wallace Berrie may overstate the level of deference—even
quasi-legislative rules are reviewed independently for consistency with controlling law. A
court does not, in other words, defer to an agency's view when deciding whether a regulation
lies within the scope of the authority delegated by the Legislature. The court, not the agency,
has “final responsibility for the interpretation of the law” under which the regulation was
issued. (Whitcomb Hotel, Inc. v. Cal. Emp. Com. (1944) 24 Cal.2d 753, 757 [151 P.2d 233,
155 A.L.R. 405]; see cases cited, post, at pp. 11-12; Environmental Protection Information
Center v. Department of Forestry & Fire Protection (1996) 43 Cal.App.4th 1011, 1022 [50
Cal.Rptr.2d 892] [Standard of review of challenges to “fundamental legitimacy” of quasi-
legislative regulation is “ 'respectful nondeference.' ”].)


It is the other class of administrative rules, those interpreting a statute, that is at issue in this
case. Unlike quasi-legislative rules, an agency's interpretation does not implicate the exercise
of a delegated lawmaking power; instead, it represents the agency's view of the statute's legal
meaning and effect, questions lying within the constitutional domain of the courts. But because
the agency will often be interpreting a statute within its administrative jurisdiction, it may possess
special familiarity with satellite legal and regulatory issues. It is this “expertise,” expressed as
an interpretation (whether in a regulation or less formally, as in the case of the Board's tax
annotations), that is the source of the presumptive value of the agency's views. An important
corollary of agency interpretations, however, is their diminished power to bind. Because an
interpretation is an agency's legal opinion, however “expert,” rather than the exercise of a delegated
legislative power to make law, it commands a commensurably lesser degree of judicial deference.
(Bodinson Mfg. Co. v. California E. Com., supra, 17 Cal.2d at pp. 325-326.)
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In International Business Machines v. State Bd. of Equalization (1980) 26 Cal.3d 923 [163
Cal.Rptr. 782, 609 P.2d 1], we contrasted the narrow *12  standard under which quasi-legislative
rules are reviewed—“limited,” we wrote, “to a determination whether the agency's action is
arbitrary, capricious, lacking in evidentiary support, or contrary to procedures provided by law” (id.
at p. 931, fn. 7)—with the broader standard courts apply to interpretations. The quasi-legislative
standard of review “is inapplicable when the agency is not exercising a discretionary rule-making
power, but merely construing a controlling statute. The appropriate mode of review in such a case
is one in which the judiciary, although taking ultimate responsibility for the construction of the
statute, accords great weight and respect to the administrative construction. [Citation.]” (Ibid.,
italics added; see also California Assn. of Psychology Providers v. Rank (1990) 51 Cal.3d 1, 11 [270
Cal.Rptr. 796, 793 P.2d 2] [“courts are the ultimate arbiters of the construction of a statute”]; Dyna-
Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1389 [241 Cal.Rptr. 67, 743
P.2d 1323] [“The final meaning of a statute ... rests with the courts.”]; Morris v. Williams (1967)
67 Cal.2d 733, 748 [63 Cal.Rptr. 689, 433 P.2d 697] [“ 'final responsibility for the interpretation
of the law rests with the courts' ”].)


(4) Whether judicial deference to an agency's interpretation is appropriate and, if so, its extent—
the “weight” it should be given—is thus fundamentally situational. A court assessing the value of
an interpretation must consider a complex of factors material to the substantive legal issue before
it, the particular agency offering the interpretation, and the comparative weight the factors ought
in reason to command. Professor Michael Asimow, an administrative law adviser to the California
Law Revision Commission, has identified two broad categories of factors relevant to a court's
assessment of the weight due an agency's interpretation: Those “indicating that the agency has a
comparative interpretive advantage over the courts,” and those “indicating that the interpretation in
question is probably correct.” (Cal. Law Revision Com., Tent. Recommendation, Judicial Review
of Agency Action (Aug. 1995) p. 11 (Tentative Recommendation); see also Asimow, The Scope
of Judicial Review of Decisions of California Administrative Agencies (1995) 42 UCLA L.Rev.
1157, 1192-1209.)


In the first category are factors that “assume the agency has expertise and technical knowledge,
especially where the legal text to be interpreted is technical, obscure, complex, open-ended, or
entwined with issues of fact, policy, and discretion. A court is more likely to defer to an agency's
interpretation of its own regulation than to its interpretation of a statute, since the agency is likely
to be intimately familiar with regulations it authored and sensitive to the practical implications
of one interpretation over another.” (Tentative Recommendation, supra, at p. 11.) The second
group of *13  factors in the Asimow classification—those suggesting the agency's interpretation
is likely to be correct—includes indications of careful consideration by senior agency officials
(“an interpretation of a statute contained in a regulation adopted after public notice and comment
is more deserving of deference than [one] contained in an advice letter prepared by a single staff
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member” (Tentative Recommendation, supra, at p. 11)), evidence that the agency “has consistently
maintained the interpretation in question, especially if [it] is long-standing” (ibid.) (“[a] vacillating
position ... is entitled to no deference” (ibid.)), and indications that the agency's interpretation
was contemporaneous with legislative enactment of the statute being interpreted. If an agency
has adopted an interpretive rule in accordance with Administrative Procedure Act provisions—
which include procedures (e.g., notice to the public of the proposed rule and opportunity for public
comment) that enhance the accuracy and reliability of the resulting administrative “product”—that
circumstance weighs in favor of judicial deference. However, even formal interpretive rules do not
command the same weight as quasi-legislative rules. Because “ 'the ultimate resolution of ... legal
questions rests with the courts' ” (Culligan, supra, 17 Cal.3d at p. 93), judges play a greater role
when reviewing the persuasive value of interpretive rules than they do in determining the validity
of quasi-legislative rules.


A valuable judicial account of the process by which courts reckon the weight of agency
interpretations was provided by Justice Robert Jackson's opinion in Skidmore v. Swift & Co. (1944)
323 U.S. 134 [65 S.Ct. 161, 89 L.Ed. 124] (Skidmore), a case arising under the federal Fair Labor
Standards Act. The question for the court was whether private firefighters' “waiting time” was
countable as “working time” under the act and thus compensable. (323 U.S. at p. 136 [65 S.Ct. at p.
163].) “Congress,” the Skidmore opinion observed, “did not utilize the services of an administrative
agency to find facts and to determine in the first instance whether particular cases fall within or
without the Act.” (Id. at p. 137 [65 S.Ct. at p. 163].) “Instead, it put this responsibility on the
courts. [Citation.] But it did create the office of Administrator, impose upon him a variety of duties,
endow him with powers to inform himself of conditions in industries and employments subject to
the Act, and put on him the duties of bringing injunction actions to restrain violations. Pursuit of
his duties has accumulated a considerable experience in the problems of ascertaining [the issue in
suit] and a knowledge of the customs prevailing in reference to their solution.... He has set forth
his views of the application of the Act under different circumstances in an interpretative bulletin
and in informal rulings. They provide a practical guide to employers and employees as to how the
office representing the public interest in its enforcement will seek to apply it. [Citation.]” (Id. at
pp. 137-138 [65 S.Ct. at p. 163].) *14


No statute prescribed the deference federal courts should give the administrator's interpretive
bulletins and informal rulings, and they were “not reached as a result of ... adversary
proceedings.” (Skidmore, supra, 323 U.S. at p. 139 [65 S.Ct. at p. 164].) Given those features,
Justice Jackson concluded, the administrator's rulings “do not constitute an interpretation of the Act
or a standard for judging factual situations which binds a ... court's processes, as an authoritative
pronouncement of a higher court might do.” (Ibid., italics added.) Still, the court held, the fact
that “the Administrator's policies and standards are not reached by trial in adversary form does not
mean that they are not entitled to respect.” (Id. at p. 140 [65 S.Ct. at p. 164].) “We consider that
the rulings, interpretations and opinions of the Administrator under this Act, while not controlling
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upon the courts by reason of their authority, do constitute a body of experience and informed
judgment to which courts and litigants may properly resort for guidance.” (Ibid.)


(1c) The parallels between the statutory powers and administrative practice of the Board in
interpreting the Sales and Use Tax Law, and those of the federal agency described in Skidmore, are
extensive. As with Congress, our Legislature has not conferred adjudicatory powers on the Board
as the means by which sales and use tax liabilities are determined; instead, the validity of those
assessments is settled in tax refund litigation like this case. (Rev. & Tax. Code, § 6933.) Like the
federal administrator in Skidmore, the Board has not adopted a formal regulation under its quasi-
legislative rulemaking powers purporting to interpret the statute at issue here. As in Skidmore,
however, the Board and its staff have accumulated a substantial “body of experience and informed
judgment” in the administration of the business tax law “to which the courts and litigants may
properly resort for guidance.” (323 U.S. at p. 140 [65 S.Ct. at p. 164].) Some of that experience and
informed judgment takes the form of the annotations published in the Business Taxes Law Guide.


The opinion in the Skidmore case and Professor Asimow's account for the Law Revision
Commission—together spanning a half-century of judicial and scholarly comment on the
characteristics and role of administrative interpretations—accurately describe their value and the
criteria by which courts judge their weight. The deference due an agency interpretation—including
the Board's annotations at issue here—turns on a legally informed, commonsense assessment of
their contextual merit. “The weight of such a judgment in a particular case,” to borrow again
from Justice Jackson's opinion in Skidmore, “will depend upon the thoroughness evident in its
consideration, the validity of its reasoning, its consistency with earlier and later pronouncements,
and all those factors which give it power to persuade, if lacking power *15  to control.” (Skidmore,
supra, 323 U.S. at p. 140 [65 S.Ct. at p. 164], italics added.)


As we read the brief filed by the Attorney General, the Board does not contend for any greater
judicial weight for its annotations. Its brief on the merits states that “Yamaha is correct that the
annotations are not regulations, and they are not binding upon taxpayers, the Board itself, or the
Court. Nevertheless, the annotations are digests of opinions written by the legal staff of the Board
which are evidentiary of administrative interpretations made by the Board in the normal course of
its administration of the Sales and Use Tax Law .... [T]he annotations have substantial precedential
effect within the agency. [¶] The interpretation represented in [the] annotations is certainly entitled
to some consideration by the Court.”


We agree.


Conclusion
In deciding this case, the Court of Appeal gave greater weight to the Board's annotation than
it warranted. Although the standard used by the Court of Appeal was not the correct one and
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prejudiced the taxpayer, regard for the structure of appellate decisionmaking suggests the case
should be returned to the Court of Appeal. That court can then consider the merits of the use tax
issue and the value of the Board's interpretation in light of the conclusions drawn here. To the
extent language in Rizzo v. Board of Trustees, supra, 27 Cal.App.4th at page 861, DeYoung v. City
of San Diego, supra, 147 Cal.App.3d at page 18, and Rivera v. City of Fresno, supra, 6 Cal.3d at
page 140, is inconsistent with the foregoing views, it is disapproved. We express no opinion on
the merits of the underlying question of Yamaha's use tax liability.


Disposition
The judgment of the Court of Appeal is reversed and the cause is remanded to that court for further
proceedings consistent with this opinion.


George, C. J., Kennard, J., Baxter, J., and Chin, J., concurred.


MOSK, J.


I concur in the judgment of the majority that the Court of Appeal's formulation of the standard
of review for tax annotations, the summaries of tax opinions of the State Board of Equalization's
(Board) legal counsel published in the Business Taxes Law Guide, was not quite correct.
Specifically the Court of Appeal erred in suggesting that it would defer to *16  the Board's or
its legal counsel's rule unless that rule is “arbitrary and capricious.” The majority do not purport
to change the well-established, if not always consistently articulated, body of law pertaining to
judicial review of administrative rulings, but merely attempt to clarify that law. I write separately
to further clarify the relevant legal principles and their application to the present case.


The appropriate starting point of a discussion of judicial review of administrative regulations is an
analysis of quasi-legislative regulations, those regulations formally adopted by an agency pursuant
to the California Administrative Procedures Act (APA) and binding on the agency. “The proper
scope of a court's review is determined by the task before it.” (Woods v. Superior Court (1981) 28
Cal.3d 668, 679 [170 Cal.Rptr. 484, 620 P.2d 1032], italics added.) In the case of quasi-legislative
regulations, the court has essentially two tasks. The first duty is “to determine whether the [agency]
exercised [its] quasi-legislative authority within the bounds of the statutory mandate.” (Morris v.
Williams (1967) 67 Cal.2d 733, 748 [63 Cal.Rptr. 689, 433 P.2d 697] (Morris).) As the Morris court
made clear, this is a matter for the independent judgment of the court. “While the construction of
a statute by officials charged with its administration, including their interpretation of the authority
invested in them to implement and carry out its provisions, is entitled to great weight, nevertheless
'Whatever the force of administrative construction ... final responsibility for the interpretation
of the law rests with the courts.' [Citation.] Administrative regulations that alter or amend the
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statute or enlarge or impair its scope are void and courts not only may, but it is their obligation to
strike down such regulations. [Citations.]” (Ibid., italics added.) This duty derives directly from
statute. “Under Government Code 1  section 11373 [now § 11342.1], '[e]ach regulation adopted
[by a state agency], to be effective, must be within the scope of authority conferred....' Whenever a
state agency is authorized by statute 'to adopt regulations to implement, interpret, make specific or
otherwise carry out the provisions of the statute, no regulation adopted is valid or effective unless
consistent and not in conflict with the statute....' ... ([§ 11342.2].)” (Morris, supra, 67 Cal.2d at p.
748, fn. omitted, italics added by Morris court.)


1 All further statutory references are to the Government Code unless otherwise stated.


The court's second task arises once it has completed the first. “If we conclude that the [agency]
was empowered to adopt the regulations, we must also determine whether the regulations are
'reasonably necessary to effectuate the purpose of the statute.' [(§ 11342.2).] In making such a
determination, the court will not 'superimpose its own policy judgment upon the *17  agency in
the absence of an arbitrary and capricious decision.' [Citations.]” (Morris, supra, 67 Cal.2d at pp.
748-749.)


In California Assn. of Psychology Providers v. Rank (1990) 51 Cal.3d 1, 11 [270 Cal.Rptr. 796,
793 P.2d 2] (Rank) we further clarified the two tasks and two distinct standards of review for
courts scrutinizing agency regulations. We stated: “As we said in Pitts v. Perluss (1962) 58
Cal.2d 824 [, 833] [27 Cal.Rptr. 19, 377 P.2d 83], '[a]s to quasi-legislative acts of administrative
agencies, ”judicial review is limited to an examination of the proceedings before the officer to
determine whether his action has been arbitrary, capricious, or entirely lacking in evidentiary
support, or whether he has failed to follow the procedure and give the notices required by law. “
' [Citations.] When, however, a regulation is challenged as inconsistent with the terms or intent
of the authorizing statute, the standard of review is different, because the courts are the ultimate
arbiters of the construction of a statute. Thus, [the Morris court] in finding that the challenged
regulations contravened legislative intent, rejected the agency's claim that the only issue for review
was whether the regulations were arbitrary and capricious.” (Ibid., fn. omitted.) The Rank court
then proceeded to reiterate the Morris formulation that “ '[w]hile the construction of a statute by
officials charged with its administration ... is entitled to great weight, ... final responsibility for the
interpretation of the law rests with the courts.' ” (Ibid.) 2  (We will henceforth refer to this standard
as the “independent judgment/great weight standard.”)


2 Certain of our own cases have confused the standards of review in this two-pronged test. For
example, in Wallace Berrie & Co. v. State Bd. of Equalization (1985) 40 Cal.3d 60, 65 [219
Cal.Rptr. 142, 707 P.2d 204], after stating the above two-pronged test, declared that neither
prong “ 'present[s] a matter for the independent judgment of an appellate tribunal; rather,
both come to this court freighted with [a] strong presumption of regularity ....' [Citation.]
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Our inquiry necessarily is confined to the question whether the classification is 'arbitrary,
capricious or [without] reasonable or rational basis.' [Citation.]” As the discussion of Rank
and Morris above makes clear, the first prong of the inquiry—whether the regulation is
“within the scope of the authority conferred”—is not limited to the “arbitrary and capricious”
standard of review, but employs the independent judgment/great weight standard. (Rank,
supra, 51 Cal.3d at p. 11; Morris, supra, 67 Cal.2d at pp. 748-749.) This confusion is in part
responsible for the misstatements of the Court of Appeal in the present case.


There is an important qualification to the independent judgment/great weight standard articulated
above, when a court finds that the Legislature has delegated the task of interpreting or elaborating
on a statute to an administrative agency. A court may find that the Legislature has intended to
delegate this interpretive or gap-filling power when it employs open-ended statutory language that
an agency is authorized to apply or “when an issue of interpretation is heavily freighted with policy
choices which the agency is empowered to make.” (Asimow, The Scope of Judicial Review of
Decisions of *18  California Administrative Agencies (1995) 42 UCLA L.Rev. 1157, 1198-1199
(Asimow).) For example, in Moore v. California State Bd. of Accountancy (1992) 2 Cal.4th 999 [9
Cal.Rptr.2d 358, 831 P.2d 798] (Moore), we reviewed a regulation by the Board of Accountancy,
the agency statutorily chartered to regulate the accounting profession in this state. The regulation
provided that those unlicensed by that board could not use the title “accountant,” interpreting a
statute, Business and Professions Code section 5058, that forbids use of titles “likely to be confused
with” the titles of “certified public accountant” and “public accountant.” (2 Cal.4th at p. 1011.)
As we stated, “the Legislature delegated to the Board the authority to determine whether a title
or designation not identified in the statute is likely to confuse or mislead the public.” (Id. at pp.
1013-1014.)


Thus, the agency's interpretation of a statute may be subject to the most deferential “arbitrary and
capricious” standard of review when the agency is expressly or impliedly delegated interpretive
authority. Such delegation may often be implied when there are broadly worded statutes combined
with an authorization of agency rulemaking power. But when the agency is called upon to enforce
a detailed statutory scheme, discretion is as a rule correspondingly narrower. In other words, a
court must always make an independent determination whether the agency regulation is “within
the scope of the authority conferred,” and that determination includes an inquiry into the extent
to which the Legislature intended to delegate discretion to the agency to construe or elaborate on
the authorizing statute.


The above schema applies to so-called “interpretive” regulations as well as quasi-legislative
regulations. As the majority observe, “ administrative rules do not always fall neatly into one
category or the other ....” (Maj. opn., ante, at p. 6, fn. 3.) Indeed, regulations subject to the formal
procedural requirements of the APA include those that “interpret” the law enforced or administered
by a government agency, as well as those that “implement” or “make specific” such law. (§ 11342,
subd. (b).) As we recently stated: “A written statement of policy that an agency intends to apply
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generally, that is unrelated to a specific case, and that predicts how the agency will decide future
cases is essentially legislative in nature even if it merely interprets applicable law.” (Tidewater
Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 574-575 [59 Cal.Rptr.2d 186, 927 P.2d
296], italics added.) 3  Moreover, all regulations are “interpretive” to some extent, because all *19
regulations implicitly or explicitly interpret “the authority invested in them to implement and carry
out [statutory] provisions ....” (Morris, supra, 67 Cal.2d at p. 748.)


3 I note that in federal law, by contrast, the term “interpretive rule” is given a particular
significance and legal status. According to statute, “substantive rules of general applicability
adopted as authorized by law, and statements of general policy or interpretations of general
applicability formulated and adopted by the agency” are required to be published in the
Federal Register. (5 U.S.C. § 552(a)(1)(D).) But such “interpretive rules,” and “general
statements of policy” are explicitly exempt from the notice and hearing provisions of the
federal APA. (5 U.S.C. § 553(b)(3)(A).) No such distinction exists in California law.


Of course, some regulations may be properly designated “interpretive” inasmuch as they have no
purpose other than to interpret statutes. (See, e.g., International Business Machines v. State Bd. of
Equalization (1980) 26 Cal.3d 923 [163 Cal.Rptr. 782, 609 P.2d 1].) In the case of such regulations,
courts will be engaged only in the first of the two tasks discussed above, i.e., ensuring that the
regulation is within the scope of the statutory authority conferred, employing the independent
judgment/great weight test. (See id. at p. 931, fn. 7.)


In sum, when reviewing a quasi-legislative regulation, courts consider whether the regulation is
within the scope of the authority conferred, essentially a question of the validity of an agency's
statutory interpretation, guided by the independent judgment/great weight standard. (Rank, supra,
51 Cal.3d at p. 11.) This is in contrast to the second aspect of the inquiry, whether a regulation
is “reasonably necessary to effectuate the statutory purpose,” wherein courts “will not intervene
in the absence of an arbitrary or capricious decision.” (Ibid., citing Morris, supra, 67 Cal.2d at p.
749.) Courts may also employ the “arbitrary and capricious” standard in reviewing whether the
agency's construction of a statute is correct if the court determines that the particular statutory
scheme in question explicitly or implicitly delegates this interpretive or “gap-filling” authority
to an administrative agency. (See Moore, supra, 2 Cal.4th at pp. 1013-1014; Asimow, supra, 42
UCLA L.Rev. at p. 1198.)


What standard of review should be employed for administrative rulings that were not formally
adopted under the APA? Such regulations fall generally into two categories. The first is the class
of regulations that should have been formally adopted under the APA, but were not. In such cases,
the law is clear that in order to effectuate the policies behind the APA courts are to give no weight
to these interpretive regulations. (Tidewater Marine Western, Inc. v. Bradshaw, supra, 14 Cal.4th
at p. 576; Armistead v. State Personnel Board (1978) 22 Cal.3d 198, 204-205 [149 Cal.Rptr. 1, 583
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P.2d 744].) To hold otherwise would help to perpetuate the problem of avoidance by administrative
agencies of “ 'the mandatory requirements of the [APA] of public notice, opportunity to be heard
by the public, filing with the Secretary of State, and publication in the [ *20  California Code of
Regulations].' ” (Armistead, supra, 22 Cal.3d at p. 205.) For these reasons, and quite apart from
any expertise the agency may possess in interpreting and administering the statute, courts in effect
ignore the agency's illegal regulation.


In the second category are those regulations that are not subject to the APA because they are
expressly or implicitly exempted from or outside the scope of APA requirements. For such rulings,
the standard of judicial review of agency interpretations of statutes is basically the same as for
those rules adopted under the APA, i.e., the independent judgment/great weight standard. (See,
e.g., Wilkinson v. Workers' Comp. Appeals Bd. (1977) 19 Cal.3d 491, 501 [138 Cal.Rptr. 696, 564
P.2d 848] [applying essentially this standard to a statutory interpretation arising within the context
of the Workers' Compensation Appeals Board's decisional law]; see also Asimow, supra, 42 UCLA
L.Rev. at pp. 1200-1201; Judicial Review of Agency Action (Feb. 1997) 27 Cal. Law Revision
Com. Rep. (1997) pp. 81-82 (Judicial Review of Agency Action).)


The Board counsel's legal ruling at issue in this case is an example of express exemption from the
APA. Section 11342, subdivision (g), specifies that the term “regulation” for purposes of the APA
does not include “legal rulings of counsel issued by the Franchise Tax Board or State Board of
Equalization ....” It is therefore evident that our decisions pertaining to regulations that fail to be
approved according to required APA procedures are inapposite. It also appears evident that these
rulings, as agency interpretations of statutory law, are also to be reviewed under the independent
judgment/great weight standard.


But, as the majority point out, the precise weight to be accorded an agency interpretation
varies depending on a number of factors. Professor Asimow states that deference is especially
appropriate not only when an administrative agency has particular expertise, but also by virtue of
its specialization in administering a statute, which “gives [that agency] an intimate knowledge of
the problems dealt with in the statute and the various administrative consequences arising from
particular interpretations.” (Asimow, supra, 42 UCLA L.Rev. at p. 1196.) Moreover, deference
is more appropriate when, as in the present case, the agency is interpreting “the statute [it]
enforces” rather than “some other statute, the common law, the [C]onstitution, or prior judicial
precedents.” (Ibid.)


Another important factor, as the majority recognize, is whether an administrative construction is
consistent and of long standing. (Maj. opn., ante, at p. 13.) This factor is particularly important
for resolution of the present case because the tax annotation with which the case is principally
concerned, *21  Business Taxes Law Guide Annotation No. 280.0040, was first published in 1963,
and Yamaha Corporation of America does not contest that it has represented the Board's position on
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the tax question at issue at least since that time. (See now 2A State Bd. of Equalization, Bus. Taxes
Law Guide, Sales & Use Tax Annots. (1998) Annot. No. 280.0040, p. 3731 (hereafter Annotation
No. 280.0040).)


As the Court of Appeal has stated: “Long-standing, consistent administrative construction of
a statute by those charged with its administration, particularly where interested parties have
acquiesced in the interpretation, is entitled to great weight and should not be disturbed unless
clearly erroneous.” (Rizzo v. Board of Trustees (1994) 27 Cal.App.4th 853, 861 [32 Cal.Rptr.2d
892]. This principle has been affirmed on numerous occasions by this court and the Courts of
Appeal. (See, e.g., DeYoung v. City of San Diego (1983) 147 Cal.App.3d 11, 18 [194 Cal.Rptr.
722]; Nelson v. Dean (1946) 27 Cal.2d 873, 880-881 [168 P.2d 16, 168 A.L.R. 467]; Whitcomb
Hotel, Inc. v. Cal. Emp. Com. (1944) 24 Cal.2d 753, 757 [151 P.2d 233, 155 A.L.R. 405];
Thornton v. Carlson (1992) 4 Cal.App.4th 1249, 1256-1257 [6 Cal.Rptr.2d 375]; Lute v. Governing
Board (1988) 202 Cal.App.3d 1177, 1183 [249 Cal.Rptr. 161]; Napa Valley Educators' Assn. v.
Napa Valley Unified School Dist. (1987) 194 Cal.App.3d 243, 252 [239 Cal.Rptr. 395]; Horn
v. Swoap (1974) 41 Cal.App.3d 375, 382 [116 Cal.Rptr. 113].) Moreover, this principle applies
to administrative practices embodied in staff attorney opinions and other expressions short of
formal, quasi-legislative regulations. (See, e.g., DeYoung, supra, 147 Cal.App.3d 11, 19-21 [long-
standing interpretation of city charter provision embodied in city attorney's opinions]; Napa Valley
Educators' Assn., supra, 194 Cal.App.3d at pp. 251-252 [evidence in the record of the case,
including a declaration by official with the State Department of Education, shows long-standing
practice of following a certain interpretation of an Education Code provision].)


Two reasons have been advanced for this principle. First, “When an administrative interpretation
is of long standing and has remained uniform, it is likely that numerous transactions have been
entered into in reliance thereon, and it could be invalidated only at the cost of major readjustments
and extensive litigation.” (Whitcomb Hotel, Inc. v. Cal. Emp. Com., supra, 24 Cal.2d at p. 757; see
also Nelson v. Dean, supra, 27 Cal.2d at p. 881; Rizzo v. Board of Trustees, supra, 27 Cal.App.4th
at p. 862.)


Second, as we stated in Moore, supra, 2 Cal.4th at pages 1017-1018, “a presumption that the
Legislature is aware of an administrative construction of a statute should be applied if the agency's
interpretation of the statutory provisions is of such longstanding duration that the Legislature may
be *22  presumed to know of it.” As the Court of Appeal has further articulated: “ '[L]awmakers
are presumed to be aware of long-standing administrative practice and, thus, the reenactment of
a provision, or the failure to substantially modify a provision, is a strong indication [that] the
administrative practice was consistent with underlying legislative intent.' ” (Rizzo v. Board of
Trustees, supra, 27 Cal.App.4th at p. 862; see also Thornton v. Carlson, supra, 4 Cal.App.4th
at p. 1257; Lute v. Governing Board, supra, 202 Cal.App.3d at p. 1183; Napa Valley Educators'
Assn. v. Napa Valley Unified School Dist., supra, 194 Cal.App.3d at 252; Horn v. Swoap, supra,
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41 Cal.App.3d at p. 382.) I note that in the present case, the statute under consideration, Revenue
and Taxation Code section 6009.1, has been amended twice since the issuance of Annotation No.
280.0040. (Stats. 1965, ch. 1188, § 1, p. 3004; Stats. 1980, ch. 546, § 1, p. 1503.)


To state the matter in other terms, courts often recognize the propriety of assigning great weight
to administrative interpretations of law either by reference to an explicit or implicit delegation
of power by the Legislature to an administrative agency (see Moore, supra, 2 Cal.4th at pp.
1013-1014; Asimow, supra, 42 UCLA L.Rev. at pp. 1198-1199), or by noting the agency's
specialization and expertise in interpreting the statutes it is charged with administering (see
Physicians & Surgeons Laboratories, Inc. v. Department of Health Services (1992) 6 Cal.App.4th
968, 982 [8 Cal.Rptr.2d 565]; Asimow, supra, 42 UCLA L.Rev. at pp. 1195-1196). But there
is a third reason for paying special heed to an administrative interpretation: the reality that the
administrative agency—by virtue of the necessity of performing its administrative functions—
creates a body of de facto law in the interstices of statutory law, which is relied on by the business
community and the general public to order their affairs and, after a sufficient passage of time, is
presumptively accepted by the Legislature. In the present case, this third rationale for according
great weight to an administrative interpretation is particularly applicable. Thus, judicial deference
in this case is owed not so much to the tax annotation per se but to a long-standing practice of
enforcement and interpretation by Board staff of which the annotation is evidence.


There are also particularly sound reasons why the principle of giving especially greater weight to
long-standing administrative practice should apply when, as in this case, that practice is embodied
in a published ruling of the Board's legal counsel. These rulings have a special legal status. As
noted, they have been specifically exempted from the APA by section 11342, subdivision (g).
The purpose of this exemption was stated by the Franchise Tax Board staff in its enrolled bill
report to the Governor immediately prior the enactment of the 1983 amendment containing the
exemption, and its statement could be equally well applied to the Board of *23  Equalization.
“Department counsel issues a large number of legal rulings in several forms which address
specific problems of taxpayers. While these opinions address specific problems, they are intended
to have general application to all taxpayers similarly situated. This bill provides that such
rulings are not regulations, and accordingly, not subject to the [Office of Administrative Law
(OAL)] review process. This statutory determination will permit the department to continue to
provide a valuable service to taxpayers. If rulings were deemed to be regulations, the service
would have to be discontinued because of the administrative burdens created by the OAL review
process.” (Franchise Tax Bd. staff, Enrolled Bill Rep., Assem. Bill No. 227 (1983-1984 Reg. Sess.)
Sept. 16, 1983, p. 3, italics added.)


Thus, the passage of the 1983 amendment to section 11342 was evidently designed for the benefit
of taxpayers, so that they would continue to have information about the effective legal positions of
the two tax boards. The complexity of tax law and its application to the manifold factual situations
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of individual taxpayers appears to far outpace an agency's capacity to promulgate and amend
formal regulations. Given the importance of certainty in tax law, the Board has long engaged
in the practice of issuing legal opinions to individual taxpayers. (See 1 Cal. Taxes (Cont.Ed.Bar
Supp. 1996) § 2.152, p. 347.) The Legislature recognized such practice, and recognized the
propriety of taxpayer reliance on such rulings, in Revenue and Tax Code section 6596. That
section provides that if a person's failure to make a timely payment or return “is due to the
person's reasonable reliance on written advice from the [B]oard,” that person would be relieved of
certain payment obligations. The authorization in section 11342 to publish such individual rulings
without following APA requirements is a further legislative means of facilitating business planning
and increasing taxpayer certainty about tax law. Publication of this information allows taxpayers
subject to the sales and use tax to structure their affairs accordingly, and, if they perceive the
need, lobby the Board or the Legislature to overturn these legal rulings. As the Attorney General
states in his brief, such rulings, while not binding on the agency, “have substantial precedential
effect within the agency.” There is accordingly no reason to decline to extend to such legal rulings,
insofar as they embody the Board's long-standing interpretations of the sales and use tax statutes,
the especially great weight accorded to other representations of long-standing administrative
practice. 4


4 Yamaha and amicus curiae claim that tax annotations are frequently inconsistent, and that
the Board legal staff has been lax in purging the Business Taxes Law Guide of outdated
annotations. Obviously, to the extent that an old annotation does not represent the Board's
long-standing, consistent, interpretation, it does not merit the same consideration. (See
Hudgins v. Neiman Marcus Group, Inc. (1995) 34 Cal.App.4th 1109, 1125 [41 Cal.Rptr.2d
46].) In the present case, Yamaha does not contend that Annotation No. 280.0040 is
inconsistent with other annotations, or with the Board's actual practice, since it was issued.


Tax annotations representing the Board's long-standing position may usefully be contrasted to
positions the Board might adopt in the context of *24  litigation. In Culligan Water Conditioning
v. State Bd. of Equalization (1976) 17 Cal.3d 86 [130 Cal.Rptr. 321, 550 P.2d 593], we found
that such litigating positions were not entitled to as great a level of deference as administrative
rulings that were “embodied in formal regulation[s] or even interpretive ruling[s] covering the ...
industry as a whole ....” (Id. at p. 92). 5  The tax annotation at issue in this case, although
originally addressing an individual taxpayer's query, was published and has represented the
Board's categorical position regarding taxation of gifts originating from a California source. The
annotation, therefore, being both an interpretive ruling of a general nature, and one of long
standing, is deserving of significantly greater weight than if the Board had adopted its position
only as part of the present litigation. 6
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5 I note that some of the Culligan court's language may be open to misinterpretation. The
Board in that case contended that the proper standard of review was whether its position was
“arbitrary, capricious or without rational basis.” (17 Cal.3d at p. 92.) The court disagreed,
holding that “ '[t]he interpretation of a regulation, like the interpretation of the statute, is,
of course, a question of law [citations], and while an administrative agency's interpretation
of its own regulation obviously deserves great weight [citations], the ultimate resolution of
such legal questions rests with courts.' ” (Id. at p. 93.) In expressing its disagreement with
the proposition that the Board's litigating position deserves the highest level of deference,
the Culligan court differentiated such positions from “formal regulation” of a general nature,
which, the court agreed, would be overturned only if arbitrary and capricious. (Id. at p. 92.)
Perhaps because the Culligan court was focused on making a distinction between regulations
of a general nature and litigating positions, it did not articulate the two-pronged judicial
inquiry into the validity of quasi-legislative regulations as discussed above, nor did it specify
that the arbitrary and capricious standard applied only to the second prong. Nonetheless,
the Culligan court was correct in holding that statutory interpretations contained in formal
regulations merit more deference, all other things being equal, than an agency's litigating
positions.


6 Moreover, although the Culligan court referred to “litigating positions of the Board
(announced either in tax bulletins or merely as the result of an individual audit)” (Culligan
Water Conditioning v. State Bd. of Equalization, supra, 17 Cal.3d at p. 93, fn. 4), it was
not implying that all material contained in tax bulletins were “litigating positions.” Indeed
the Culligan court cited Henry's Restaurants of Pomona, Inc. v. State Bd. of Equalization
(1973) 30 Cal.App.3d 1009 [106 Cal.Rptr. 867] as an example of a case typifying the limited
judicial review appropriate for regulations of a general nature. (Culligan, supra, at p. 92.)
The court in Henry's Restaurants considered the Board's interpretation of a sales tax question
issued in the form of a General Sales Tax Bulletin. (30 Cal.App.3d at p. 1014.) The citation
to Henry's Restaurants shows that the Culligan court's reference to “litigating positions of
the Board ... announced ... in tax bulletins” was not to legal rulings of a general nature that
might be contained in tax bulletins.


It may be argued that regulations formally adopted in compliance with the APA should intrinsically
be assigned greater weight than tax annotations, because the former are promulgated only after
a notice and comment period, whereas the latter are devised by the Board's legal staff without
public input. *25  In the abstract, that argument is not without merit. But even if the statutory
interpretations contained in tax annotations are not, ab initio, as reliable or worthy of deference as
formally adopted regulations, the well-established California case law quoted above demonstrates
that such reliability may be earned subsequently. Tax annotations that represent the Board's
administrative practices may, if they withstand the test of time, merit a weight that initially may
not have been intrinsically warranted. Or in other words, while formal APA adoption is one factor
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in favor of giving greater weight to an agency construction of a statute, the fact that a rule is
longstanding and the statute it interprets has been reenacted are other such factors.


In sum, as the Attorney General correctly sets forth in his brief, the appropriate standard of review
for Annotation No. 280.0040 can be stated as follows: (1) the court should exercise its independent
judgment to determine whether the Board's legal counsel correctly construed the statute; (2) the
Board's construction of the statute is nonetheless entitled to “great weight”; (3) when, as here, the
Board is construing a statute it is charged with administering and that statutory interpretation is
longstanding and has been acquiesced in by persons interested in the matter, and by the Legislature,
it is particularly appropriate to give these interpretations great weight. (Rizzo v. Board of Trustees,
supra, 27 Cal.App.4th at p. 861.) 7


7 The majority quote at length from Skidmore v. Swift & Co. (1944) 323 U.S. 134 [65 S.Ct.
161, 89 L.Ed. 124]) to describe the proper standard of judicial review of administrative
rulings. I note that the United States Supreme Court has at least partly abandoned Skidmore's
open-ended formulation in favor of a more bright line one. (See Chevron U.S.A. v. Natural
Res. Def. Council (1984) 467 U.S. 837 [104 S.Ct. 2778, 81 L.Ed.2d 694].) In any case,
I agree with the majority that many of the factors discussed in Justice Jackson's opinion
in Skidmore are appropriate considerations under the governing California decisions, and
that the discussion in Skidmore may be a useful guide to the extent it is consistent with the
independent judgment/great weight test subsequently developed under California law.


The Court of Appeal in this case, although it stated the standard of review nearly correctly, reflected
some of the confusion found in our case law when it suggested that it would defer to the Board's
annotation unless it was “arbitrary, capricious or without rational basis.” It is therefore appropriate
to remand to the Court of Appeal for reconsideration in light of the proper standard of review.


George, C. J., and Werdegar, J., concurred. *26
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