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APPLICATION TO FILE AMICUS CURIAE BRIEF

Pursuant to Rule 8.520(f) of the California Rules of Court, the San
Diego County District Attorney respectfully submits this application and
proposed amicus curiae brief in support of neither party.

Neither the People of the State of California nor Defendant, or their
counsel, authored any part of this brief, in whole or in part, or made a
monetary contribution for the preparation or submission of this brief.

INTERESTS OF AMICUS CURIAE

The San Diego County District Attorney (hereafter “SDCDA”)
maintains the same interests in these Racial Justice Act questions as stated
in our previously filed brief currently before this Court. SDCDA accepts
this Court’s invitation to file an additional brief addressing the effect, if
any, of Assembly Bill No. 1071, newly enacted legislation which amends
Penal Code section 745, on the issues in this case.

QUESTION PRESENTED
“What is the effect, if any, of Assembly Bill No. 1071 (Stats. 2025,

ch. 721) on the issues in this case?”
INTRODUCTION

SDCDA'’s supplemental amicus brief will continue to address this
Court’s first two original questions only, and whether Assembly Bill No.
1071 (hereafter “AB 10717) affects those two issues—specifically, whether
AB 1071 affects the requirement of harmless error analysis under article
VI, section 13 of the California Constitution (hereafter “article VI, section
13”) for violations of the California Racial Justice Act (hereafter “Racial
Justice Act”), and whether AB 1071 affects the analysis of whether the
Legislature has the authority to declare certain errors, such as Racial Justice
Act violations, to be a “miscarriage of justice.” In short, AB 1071 has no
effect on those two issues because its substantive amendments to Penal

Code section 745 (hereafter “section 745”) involve an expansion of
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Code section 745 (hereafter “section 745”) involve an expansion of
prejudgment remedies available to the trial courts for violations of the
statute and the creation of a categorical bar for the death penalty in lieu of
including it as a remedial provision of the statute. AB 1071 does not amend
section 745 in any manner that would change SDCDA’s assessment that a
harmless error analysis is required for a Racial Justice Act violation, and
that the Legislature may not usurp a court’s constitutional jurisdiction to
determine which errors are miscarriages of justice.

Even after the passage of AB 1071, article VI, section 13 continues
to require both a case-specific harmless error analysis and a miscarriage of
justice determination by a court before relief can be granted on direct
appeal for any state law error, including violations of the Racial Justice Act.
As previously briefed by SDCDA, there are three principle arguments that
support this conclusion which continue to apply to Racial Justice Act
violations after the passage of AB 1071: (1) Section 745, subdivision (e),
expressly subordinates its remedy requirements to initiatives approved by
the voters, and article VI, section 13 is such a provision approved by the
voters through the initiative process; (2) Section 745 and its original
enacting legislation, Assembly Bill No. 2542, reflect a legislative intent that
the state courts themselves assess prejudice and case-specific harms in
addressing Racial Justice Act violations, consistent with article VI, section
13; and (3) Article VI, section 13 serves as a constitutional restriction on
the state Legislature’s powers insofar as the setting aside of judgments and
ordering of new trials for state law errors.

AB 1071 makes no changes to section 745 that affect these three
areas of SDCDA’s analysis. Most notably, the amendments created by AB
1071 do not, and could not, impact the constitutional restriction on
legislative powers. Thus, regardless of any statutory language or legislative

intent, the Legislature did not have (under the prior law) and continues not
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to have (under the AB 1071 amendments) the authority to declare
miscarriages of justice or vacate criminal judgments, since the state
constitution reserves that power to the courts.

Moreover, AB 1071 did not alter section 745, subdivision (k), which
governs petitions for writs of habeas corpus. Thus, subdivision (k)
continues to have no effect on this direct appeal.

Of note, AB 1071’s substantive amendments involve an expansion
of prejudgment remedies available to the trial court only, without adding
any language addressing remedies on appeal. Thus, section 745 did not
(prior to AB 1071) and continues not to (after AB 1071) unlawfully permit
appellate court original jurisdiction to craft in the first instance remedies
reserved for the trial court.

SDCDA observes that the Attorney General has advocated (and is
likely to continue advocating) for a wholesale rewriting of subdivision ()
through the concept of “partial vacaturs” to avoid directly addressing this
Court’s inquiry about harmless error and the bounds of the Legislature’s
authority to mandate “miscarriages of justice” in light of article VI, section
13. While the Attorney General attempts to invoke the canon of
constitutional avoidance to support his argument, that canon cannot be
invoked to deny the plain language of section 745, subdivision (e),
concerning voter-approved initiatives and article VI, section 13, which has
not changed after the passage of AB 1071. To read that statute to allow for
“partial vacaturs” on direct appeal would simply substitute the violation of
one provision of the state constitution (article VI, section 13) with another
(article VI, section 10). This is because the state constitution does not grant

the appellate court original jurisdiction on direct appeal to exercise



discretion and select a remedy afforded by the Racial Justice Act, whether
before or after AB 1071
Accordingly, AB 1071 has no impact on the Racial Justice Act
issues addressed by SDCDA in this case; the reversal of criminal judgments
for Racial Justice Act violations found on direct appeal can still only be
done pursuant to a case-specific harmless error analysis and determination
by a court that the particular violation resulted in a miscarriage of justice.
ARGUMENT
L.

AB 1071 HAS NO IMPACT ON THE RACIAL JUSTICE ACT
ISSUES RAISED IN THE FIRST TWO QUESTIONS PRESENTED
IN THE COURT’S JUNE 22, 2025 ORDER FOR SUPPLEMENTAL

BRIEFING

On October 13, 2025, the Governor signed into law AB 1071
(Stats.2025, ch. 721), which amends sections 745, 1473 and 1473.7 of the
Penal Code. The significant amendments to section 745 made by AB 1071
are the expansion of prejudgment remedies available to trial courts for
Racial Justice Act violations and the reclassification of death penalty
ineligibility for Racial Justice Act violations as a categorical bar rather than
a remedial provision of the statute. AB 1071 made no other changes to the
Racial Justice Act that would impact SDCDA’s analysis of the first two
questions posed by this Court’s June 22, 2025 order for supplemental
briefing. Simply put, SDCDA’s original arguments remain sound.

Foremost, AB 1071 leaves intact the express exception for voter-

approved initiatives under section 745, subdivision (e). It does not impact

' “The Supreme Court, courts of appeal, superior courts, and their
judges have original jurisdiction in habeas corpus proceedings. Those
courts also have original jurisdiction in proceedings for extraordinary relief
in the nature of mandamus, certiorari, and prohibition....Superior courts
have original jurisdiction in all other causes.” (Cal. Const., Article VI, §
10.)



the state constitutional requirement for a judicial harmless error analysis
and miscarriage of justice determination before judgments can be set aside
or new trials granted for Racial Justice Act violations on direct appeal. On
November 8, 1966, article VI, section 13 was added to the state constitution
through Proposition 1A, a voter-approved initiative. (See Leone v. Medical
Board of California (2000) 22 Cal.4th 660, 666-667; Powers v. City of
Richmond (1995) 10 Cal.4th 85, 93-94.) In section 745, subdivision (¢), the
Legislature clearly and unambiguously exempted its remedy mandate from
voter-approved initiatives such as Proposition 1A. Accordingly, Racial
Justice Act violations are subject to the constitutional requirements of a
case-specific harmless error analysis and miscarriage of justice
determination by a court under article VI, section 13 before relief for those
violations can be granted on direct appeal. AB 1071 makes no changes to
this important exception “for an initiative approved by the voters” under
section 745, subdivision (e).

Second, AB 1071 does not reflect a new or different legislative
intent for enacting the Racial Justice Act. The express remedy exception for
voter-approved initiatives under section 745, subdivision (e), in and of
itself, resolves the issue of harmless error analysis for Racial Justice Act
violations without resort to legislative intent or judicial construction of the
statute. In any event, AB 1071 reinforces the legislative intent that
prejudice and case-specific harm assessments govern the remedies for
Racial Justice Act violations.

In the uncodified findings and declarations of AB 1071, the
Legislature recognizes the importance of court-imposed “remedies that
serve to eliminate bias and redress past harms,” remedies for “racial bias as
it exists in our criminal legal system,” and remedies that “match the gravity
of the ills of racial bias.” (Stats.2025, ch. 721, §1(e).) In its findings and

declarations, the Legislature also made a global observation that racial bias
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in criminal prosecutions can never be “minor or harmless,” analogizing it to
“a metastatic cancer.” (Stats.2025, ch. 721, §1(e).)

However, the Legislature also reaffirmed in AB 1071 that “courts
must impose a remedy commensurate with the violation(s) in the case”
(Stats.2025, ch. 721, §1(e)) and recodified section 745, subdivision (e),
which still instructs courts to impose “a remedy specific to the violation” of
section 745, subdivision (a) (Stats. 2025, Ch. 721, §§ 2 & 2.5). The
fashioning of a remedy commensurate with and specific to a Racial Justice
Act violation necessarily incorporates a case-specific assessment of
prejudice and harmless error.

Indeed, implicitly recognizing the wide range of Racial Justice Act
violations that can occur during trial court proceedings, AB 1071 added
subdivision (e)(1)(D) to section 745, which permits “[a]ny other remedy
not prohibited by another law” to its list of prejudgment remedies available
to trial courts. (See Stats. 2025, Ch. 721, §§ 2 & 2.5.) Thus, the least
serious violations may now be remedied through simple admonishments of
witnesses who exhibit express, implicit, unintentional or unconscious racial
bias during court proceedings. For other prejudgment violations, the
striking of testimony, curative admonitions to the jury to either disregard or
give less weight to certain testimony, or special jury instructions addressing
express or implicit racial bias can now satisfy the Legislature’s intent that
the remedy be commensurate with the violation, and its objective that racial
bias “plays no role” in the judgment.

This legislative intent that prejudice and harm assessments be
conducted in crafting remedies for Racial Justice Act violations extends to
direct appeals such as here. Notably, the “remedy specific to the violation”
language in the initial sentence of section 745, subdivision (e)—pre- and
post-AB 107 1—applies to both prejudgment and postjudgment remedies
listed under subdivisions (e)(1) and (e)(2) of the statute.

11



Thus, the Legislature intended for the courts to consider on direct
appeal the particular prejudice arising from a Racial Justice Act violation in
light of the curative actions by the trial court before reversing judgments or
ordering new trials. This is in conformity with harmless error review under
article VI, section 13, which requires a court to determine whether the
violation resulted in a miscarriage of justice after a case-specific
examination of the entire cause. A conviction or sentencing in which a
Racial Justice Act violation has been sufficiently cured could no longer be
understood to have been sought, obtained or imposed “on the basis of race,
ethnicity, or national origin.”

SDCDA recognizes that the uncodified finding and declaration
under section 1, subdivision (e) of AB 1071 that “[r]acial bias in criminal
prosecutions, in all its forms or degrees, is never minor or harmless,” is
susceptible to being read as more than a general observation stated in
colloquial language rather than legal terminology. “While ‘“‘statements of
purpose and intent in [an] ‘uncodified section ... properly may be utilized as
an aid in construing’ [a statute], ... they ‘do not confer power, determine
rights, or enlarge the scope of [the] measure.””””” (People v. Flores (2020)
44 Cal.App.45th 985, 995, quoting People v. Lamoureux (2019) 42
Cal.App.5th 241, 266 [brackets and ellipses in original]; accord People v.
Superior Court (Farley) 100 Cal.App.5th 315, 331.)

Most important, construing the finding and declaration concerning
harmless error as a mandatory requirement for any and all Racial Justice
Act violations would render AB 1071 in conflict with article VI, section 13
of the California Constitution. Where a legislative act is susceptible of two
reasonable interpretations, the construction which harmonizes the statute
with the state constitution must prevail.

“In considering the constitutionality of a legislative act we
presume its validity, resolving all doubts in favor of the Act.

12



Unless conflict with a provision of the state or federal

Constitution is clear and unquestionable, we must uphold the

Act. [Citations.] Thus, wherever possible, we will interpret a

Statute as consistent with applicable constitutional provisions,

seeking to harmonize Constitution and statute. [citations.]”

(Arcadia Unified School District v. State Department of Education (1992) 2
Cal.4th 251, 260, quoting California Housing Finance Agency v. Elliott
(1976) 17 Cal.3d 575, 594 [emphasis added]; accord In re Marquez (2003)
30 Cal.4th 14, 19.)

Third, AB 1071 does not attempt to, and could not in any event,
intrude upon the constitutional restriction on legislative power expressed in
Article VI, section 13. Regardless of the statutory language of section 745,
subdivision (e), which exempts its remedies from voter-approved
initiatives, the Legislature does not have the authority to declare
miscarriages of justice under article VI, section 13, thereby forcing the
courts to reverse judgments and grant new trials for Racial Justice Act
violations without any review for prejudice or harmlessness—nothing in
AB 1071 changes this. Article VI, section 13 serves as a limit on legislative
powers which AB 1071 does not attempt to intrude upon and could not
overcome even if so desired by the Legislature. To allow the Legislature to
universally declare all violations of a statute to be miscarriages of justice
without any examination of a particular case, including the evidence, would
amount to an unlawful legislative amendment to article VI, section 13.

A legislative declaration is clearly not an opinion by a court and
would contravene the plain meaning of article VI, section 13. “[T]he
Legislature cannot implement statutes which limit or expand the common
sense meaning of a term which is part of the Constitution as a result of the
people’s power to legislate by a voter-passed initiative.” (E. Gottschalk &
Co., Inc. v. County of Merced (1987) 196 Cal.App.3d 1378, 1384; accord
Larson v. Duca (1989) 213 Cal.App.3d 324, 333; see also Consulting
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Engineers and Land Surveyors of California, Inc. v. Professional Engineers
in California Government (2007) 42 Cal.4th 578, 588 [“Legislature cannot
take action, whether by statute or MOU, that contravenes a constitutional
provision™].)

As noted in our original brief, and still significant here, “unlike the
United States Congress, which possesses only those specific powers
delegated to it by the federal Constitution, it is well established that the
California Legislature possesses plenary legislative authority except as
specifically limited by the California Constitution.” (Marine Forests
Society v. California Coastal Commission (2005) 36 Cal.4th 1, 31
[emphasis in original].) Thus, “‘we do not look to the [California]
Constitution to determine whether the [L]egislature is authorized to do an
act, but only to see if it is prohibited. In other words, unless restrained by
constitutional provision, the [L]egislature is vested with the whole of the
legislative power of the state.’”
Agency v. Patitucci (1978) 22 Cal.3d 171, 175; see also Le Francois v.
Goel (2005) 35 Cal.4th 1094, 1104 [the “separation of powers limitation on

(Ibid., quoting California Housing Finance

the Legislature’s power to regulate procedure is narrow].”)

Article VI, section 13 of the state constitution constitutes such a
restriction on legislative powers and exclusively vests in the courts the
power to set aside criminal judgments and grant new trials. It is a
“fundamental principle that the Legislature cannot by statute restrict [a]
judicial power that derives from the Constitution [citation].” (See People ex
rel. Pierson v. Superior Court (2017) 7 Cal.App.5th 402, 412 [footnote
omitted]; see also Gillett-Harris-Duranceau & Associates, Inc. v. Kemple
(1978) 83 Cal.App.3d 214, 220 [“the Legislature cannot exercise or place
limitations upon judicial powers”].) AB 1071 does not impact this

restriction.
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Article VI, section 13 also expressly requires case-specific harmless
error analysis based on an examination of the entire cause—not universal
automatic remedies—before a judgment can be set aside or new trial
granted on direct appeal. Article VI, section 13 further requires the opinion
of a court—not a legislative declaration—before a judgment can be set
aside or new trial granted. These serve as constitutional restrictions on the
Legislature’s power to mandate reversal of a judgment or the granting of a
new trial for state law error, and nothing in AB 1071 changes, or could
alter, the requirements of Article VI, section 13.

As this Court stated in F.P. v. Monier (2017) 3 Cal.5th 1099, article
VI, section 13 “‘requires examination of each individual case to determine
whether prejudice actually occurred in light of the entire record.”” (/d. at p.
1112, quoting Soule v. General Motors Corp. (1994) 8 Cal.4th 548, 580.)
“[Alpplying a rule of automatic reversal . . . ‘would undermine the
important and still-vital requirements and policies of article VI, section
13.”” (Ibid.)

By allowing the exception for voter-approved initiatives to remain in
section 745, subdivision (e), AB 1071 does not attempt to intrude upon the
judicial powers conferred by article VI, section 13. Nor could the
Legislature have done so even if it had desired such a usurpation of
constitutionally based judicial powers.

To the extent subdivision (e) of section 745 might be construed
otherwise, the statute would violate article VI, section 13 and be
unconstitutional. The “Legislature cannot use the ordinary legislative
process to amend or alter duties imposed by the voters” in a constitutional
provision. (County of San Diego v. Commission on State Mandates (2018)
6 Cal.5th 196, 207, citing Cal. Const., art. II, § 10, subd. (c).) Therefore,
“‘[w]herever statutes conflict with constitutional provisions, the latter must

prevail.”” (People v. Navarro (1972) 7 Cal.3d 248, 260.)
15



And finally, fourth, as reenacted through AB 1071, section 745,
subdivision (k), still has no effect on this direct appeal. As reenacted by AB
1071, Penal Code section 745, subdivision (k), currently reads as follows:

(k) For petitions that are filed in cases for which judgment

was entered before January 1, 2021, and only in those, if the

petition is based on a violation of paragraph (1) or (2) of

subdivision (a), the petitioner shall be entitled to relief as

provided in subdivision (), unless the state proves beyond a

reasonable doubt that the violation did not contribute to the

judgment.
(Stats.2025, ch. 721, §§ 2 & 2.5 [emphasis added].)

By its plain language, section 745, subdivision (k), pre- or post-AB
1071, continues to apply only to petitions for writs of habeas corpus or
other petition-initiated proceedings such as petitions for writs of error
corum nobis, not direct appeals such as the case at bar which is
“automatically taken by the defendant without any action by him or her or
his or her counsel” pursuant to Penal Code section 1239, subdivision (b).

If the language of a statute is “clear and unambiguous our inquiry
ends. There is no need for judicial construction and a court may not indulge
in it. [Citation.] If there is no ambiguity in the language, we presume the
Legislature meant what it said and the plain meaning of the statute governs.
[Citation.]” (People v. Superior Court (Ghilotti) (2002) 27 Cal.4th 888, 905
[internal quotation marks omitted]; accord People v. Torres (2001) 25
Cal.4th 680, 685; Niedermeier v. FCA US LLC (2024) 15 Cal.5th 792, 804.)

Thus, subdivision (k) of section 745 still has no effect on the issues in this

case.
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II.

THE CANON OF CONSTITUTIONAL AVOIDANCE CANNOT BE
INVOKED TO REWRITE AB 1071 AS CONFERRING ORIGINAL
JURISDICTION FOR RACIAL JUSTICE ACT VIOLATIONS ON
THE APPELLATE COURTS, NOR CAN IT BE USED TO JUSTIFY
AUTOMATIC REMEDIES ON DIRECT APPEAL THROUGH THE
CONCEPT OF “PARTIAL VACATURS.”

Because it is relevant to this Court’s inquiry concerning whether AB
1071 affects the issues in this case, SDCDA finds it necessary to address
the Attorney General’s original argument that this Court should adopt his
proposal of “partial vacaturs,” when neither the pre- nor post-AB 1071 law
permits such an appellate court remedy. While AB 1071 expanded the
remedies available to trial courts, section 745 certainly did not originally
contain, nor did AB 1071 amend the statute to include, this partial vacaturs
concept. Significantly, implementing the Attorney General’s proposition
for partial vacaturs would not only impermissibly rewrite subdivision (e) of
the statute, but also create a conflict with the state constitution.

In an effort to resolve the intractable tension between article VI,
section 13 and a statutory construction of section 745, subdivision (e), as
mandating automatic reversals for Racial Justice Act violations on direct
appeal, the Attorney General attempts to invoke the cannon of
constitutional avoidance. In doing so, the Attorney General suggests a
construction of the statute which essentially confers original jurisdiction for
Racial Justice Act violations on the appellate courts—in violation of Article
VI, section 10—and substantially rewrites section 745, subdivision (¢), to
permit “partial vacaturs” on direct appeal. (See People’s Supplemental
Brief on Racial Justice Act Questions, filed Sept. 25, 2025 at pp. 23-35 in
Chhuon & Pan [hereafter “Peo. Supp. Brief”].) The Attorney General’s
effort to preserve his argument for automatic remedies is not viable, neither

before nor after the passage of AB 1071.
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Section 745, subdivision (e), as reenacted through AB 1071
explicitly distinguishes prejudgment from postjudgment remedies for
Racial Justice Act violations. Prejudgment remedies include the granting of
a mistrial, the discharge and empaneling of a new jury and the dismissal of
enhancements, special circumstances or special allegations as well as the
reduction of one of more charges, whereas postjudgment findings of Racial
Justice Act violations require vacatur of the entire judgment as legally
invalid and remand for further proceedings in the trial court pursuant to
section 745, subdivision (a).? (Compare § 745, subds. (e)(1) & (¢)(2).)

This division of appellate and trial court remedies under AB 1071 is
consistent with article VI, section 10 of the state constitution which vests
original jurisdiction of all causes except special cases of habeas corpus and
extraordinary relief such as mandamus, certiorari, and prohibition
exclusively in the superior courts. (See art. VI, § 10.) However, the
Attorney General suggests that section 745, subdivision (€)(2), be construed
to allow for partial vacaturs on direct appeal and be “interpreted to require
appellate courts to impose the remedy that the trial court should have,” as a
means of avoiding any conflict with article VI, section 13. (Peo. Supp.
Brief at p. 31.)

Whether pre- or post-AB 1071, the Attorney General’s argument
simply substitutes one statutory interpretation violating a provision of the
state constitution (article VI, section 13) for another (article VI, section 10).
This is because it would not be permissible “for the Legislature to confer

upon the Supreme Court [or a court of appeal] any original jurisdiction

2 As reenacted through AB 1071, the statute also gives the trial
courts—Ilike their prejudgment authority to reduce one or more charges—
postjudgment authority to modify convictions to lesser included or related
offenses where the Racial Justice Act violation is only based on a violation

of section 745, subdivision (a)(3). (See § 745, subd. (e)(2)(A).)
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which is not embraced within one or the other of the writs above
mentioned, i.e. mandamus, certiorari, prohibition, and habeas corpus and all
other writs necessary or proper to the complete exercise of its appellate
jurisdiction.” (Pacific Telephone & Telegraph Co. v. Eshleman (1913) 166
Cal. 640, 693; see also California Redevelopment Association v.
Matosantos (2011) 53 Cal.4th 231, 252, quoting Chinn v. Superior Court
(1909) 156 Cal. 478, 480 [“‘[w]here the judicial power of courts, either
original or appellate, is fixed by constitutional provisions the legislature
cannot either limit or extend that jurisdiction’].)

Moreover, the canon of constitutional avoidance provides,

“[1]f a statute is susceptible of two constructions, one of

which will render it constitutional and the other

unconstitutional in whole or in part, or raise serious and

doubtful constitutional questions, the court will adopt the

construction which, without doing violence to the reasonable

meaning of the language used, will render it valid in its

entirety, or free from doubt as to its constitutionality, even

though the other construction is equally reasonable.

[Citations.] The basis of this rule is the presumption that the

Legislature intended, not to violate the Constitution, but to

enact a valid statute within the scope of its constitutional

powers.”

(In re Friend (2021) 11 Cal.5th 720, 734, quoting Miller v. Municipal
Court (1943) 22 Cal.2d 818, 828 [emphasis added].)

Through AB 1071, the Legislature has clearly assigned the
prejudgment partial remedies of dismissing enhancements, special
circumstances and special allegations to the trial courts under section 745,
subdivision (e)(1). And, of course, appellate courts are wholly incapable of
applying the other prejudgment remedies under subdivision (e)(1), such as
granting mistrials or discharging and empaneling juries. Indeed, there is no
support, either from the legislative intent or the express text of the statute,

for the argument that the Legislature afforded greater remedies to
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defendants on direct appeal than in the trial courts—an argument seeking to
avoid vacatur of the judgment and sidestep a constitutional impasse.

The Attorney General’s proposition to partially vacate judgments on
direct appeal is also untenable in light of established sentencing law. This
Court has held that “when part of a sentence is stricken on review, on
remand for resentencing ‘a full resentencing as to all counts is appropriate,
so the trial court can exercise its sentencing discretion in light of the
changed circumstances.’” (People v. Buycks (2018) 5 Cal.5th 857, 893;
People v. Navarro (2007) 40 Cal.4th 668, 681, citing People v. Burbine
(2003) 106 Cal.App.4th 1250, 1259 [“upon remand for resentencing after
the reversal of one or more subordinate counts of a felony conviction, the
trial court has jurisdiction to modify every aspect of the defendant’s
sentence on the counts that were affirmed, including the term imposed as
the principal term”]; see also People v. Valenzuela (2019) 7 Cal.5th 415,
424-425 [“the full resentencing rule allows a court to revisit all prior
sentencing decisions when resentencing a defendant”].) An appellate court
cannot simply strike a portion of the sentence as a partial vacatur when
established law requires vacatur of the entire sentence to allow the trial
court to comply with the full resentencing rule. (See People v. Codinha
(2023) 92 Cal.App.5th 976, 994.)

A wholesale rewriting of section 745, whether before or after the
passage of AB 1071, to obfuscate and conflate the distinctions between
appellate and trial court remedies under section 745, subdivision (e),
through the concept of partial vacaturs on direct appeal would not only
violate appellate jurisdiction under article VI, section 10, but also do great
violence to the plain language of the statute and the full resentencing rule.
Accordingly, the doctrine of constitutional avoidance cannot be invoked

through the Attorney General’s proposal of “partial vacaturs” to support an
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argument for automatic reversal on direct appeal for Racial Justice Act
violations under section 745.

The only application of section 745 which respects the plain
language of the statute, satisfies legislative intent and preserves
constitutionality of the Racial Justice Act remains one which requires a
case-specific harmless error analysis and miscarriage of justice
determination by a court before vacation of a judgment or ordering a new

trial on direct appeal. AB 1071 does not alter that conclusion.
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CONCLUSION
AB 1071 has no impact on the first two Racial Justice Act questions

raised by this Court in its June 12, 2025 order for supplemental briefing. By
preserving a prejudice requirement and harmless error analysis for
violations of section 745, AB 1071 ensures that the Racial Justice Act
remains not only constitutional but also effective legislation in combatting
racial bias in the criminal justice system. Accordingly, for the reasons
stated herein, as well as those stated in SDCDA’s previously filed amicus
curiae brief currently before this Court, SDCDA respectfully requests that
this Court hold a case-specific harmless error analysis and miscarriage of
justice determination by a court in conformity with article VI, section 13 is
required before a judgment can be set aside or new trial ordered for a

violation of the Racial Justice Act on direct appeal.
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