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     INTRODUCTION

Appellant Samreth Sam Pan files this Sixth  

Supplemental AB 1071 Brief in response to the Court’s

October 22, 2025 Order directing the parties to file

supplemental briefs on the question: “What is the effect, 

if any, of Assembly Bill No. 1071 (Stats. 2025, ch. 721) on

the issues in this case?” 
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This brief also serves as a Reply Brief to the

Attorney General’s Supplemental Brief on the Racial Justice

Act Remedy Questions filed on September 24, 2025.

  ARGUMENT

                            I

ASSEMBLY BILL NO. 1071 MAKES CLEAR THAT A 

VIOLATION OF THE RACIAL JUSTICE ACT ON DIRECT
APPEAL IS STRUCTURAL ERROR REQUIRING AUTOMATIC
REVERSAL

The Court’s first question is: Once a violation of

Penal Code section 745, subdivision (a)(2) is established on

direct appeal, is an analysis for harmless error required

under article VI, section 13 of the California Constitution

before relief can be granted under Penal Code section 745,

subdivision (e)(2), regardless of whether there is a

statutory obligation to conduct a harmless error analysis

under Penal Code section 745?

Assembly Bill No. 1071 (Stats. 2025, ch. 721)

makes clear that the RJA statute neither requires nor

permits a court on direct appeal to conduct a harmless error

analysis.  The statute provides that “After a judgment has
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been entered, if the court finds that a conviction was

sought or obtained in violation of subdivision (a), the

court shall vacate the conviction and sentence.”  (Pen. Code

§ 745, subd. (E)(2)(A)(emphasis added).  The Legislature has

declared in Assembly Bill No. 1071 that “Racial bias in

criminal prosecutions, in all its forms and degrees, is

never minor or harmless. (People v Simmons (2023) 96 Cal.

App. 5 

th  323.” (Assem. Bill No. 1071, § 1, subd. (e).)

The issue in question one is whether the automatic

reversal standard of review in Penal Code section 745 is

unconstitutional as it conflicts with article VI, section 13

of the California Constitution, which provides that “No

judgment shall be set aside . . . for any error . . . unless

after the examination of the entire cause, including the

evidence, the court shall be of the opinion that the error

complained of has resulted in, a miscarriage of justice.” 

This Constitutional provision prevents an appellate court

from reversing cases on appeal based on minor technical

errors that were not prejudicial and did not constitute a

miscarriage of justice.  (People v Watson (1956) 46 Cal. 2d

818, 834-835.)

As Justice Yegan pointed out in his dissenting
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opinion in People v Simmons, supra, 96 Cal. App. 5 

th  at 342,

the prosecutor’s violation of the RJA in that case was

ordinary prosecutorial misconduct, committed by using the

defendant’s ambiguous racial identity as a basis for arguing

the defendant’s lack of credibility.  Courts have repeatedly

recognized that “even flagrant misconduct by a prosecutor

does not relieve them of their obligation to ascertain

whether the misconduct resulted in a miscarriage of justice

within the meaning of article VI, section 13, of the

California Constitution.”  (People v Simmons, supra at 342

(Yegan, J, dissenting) citing People v Hinton (2006) 37 Cal .

4 

th  839, 865,) “Accordingly, the prosecutor’s comments about

the ‘appellant’s complexion and ambiguous ethnic

presentation’ (citation) did not result in ‘a miscarriage of

justice’ as that term has been construed by the courts.”

(People v Simmons, supra at 342 (Yegan, J, dissenting).)

However, the Legislative findings in Assembly Bill

No. 1071 demonstrate that the RJA was enacted for the very

purpose of changing the way courts handle claims of racial

discrimination in the legal system.  The Legislature was

concerned that the courts have tended to “misconstrued the

statute to apply procedural barriers or otherwise impose

9



impediments to relief, discordant with the legislative

intent of the RJA, and improperly insulate convictions and

sentences tainted by racial bias.”  (Assem. Bill No. 1071, 

§ 1, subd. (a).)  One of the ways to insulate a conviction

tainted by racial bias is to find the error harmless. 

Clearly that is not what was intended by the Legislature. 

Rather, the Legislature concluded that “Racial bias in

criminal prosecutions, in all its forms and degrees, is

never minor or harmless. (People v Simmons (2023) 96 Cal.

App. 5 

th  323.” (Assem. Bill No. 1071, § 1, subd. (e).)

The Attorney General has argued that the standard

of review for RJA claims made on direct appeal from

judgements entered prior to the statute’s January 1, 2021

enactment is the same as review for federal constitutional

error.  The Attorney General asserts that an RJA violation

in such cases does not require reversal if the violation is

harmless beyond a reasonable doubt.  (Chapman v California

(1967) 386 U.S. 18, 23.)  This follows from their

interpretation of the word “petitions” to mean “appeals” in

Penal Code section 745, subdivision (k).  Subdivision (k)

provides that “For petitions that are filed in cases for

which judgement was entered before January 1, 2021, and only

10



in those cases, if the petition is based on a violation of

paragraph (1) and (2) of subdivision (a), the petitioner

shall be entitled to relief as provided in subdivision (e),

unless the state proves beyond a reasonable doubt that the

violation did not contribute to the judgment.”  (Pen. Code §

745, subd. (k).). (Resp. Supp. Br. on RJA Remedies, pp. 18-

19.)

One Court has already considered the Attorney

General’s argument and rejected it, finding that subdivision

(k)’s harmless beyond a reasonable doubt standard of review

only applies to petitioners on habeas corpus and not to

appellants on direct appeal.  (People v Stubblefield (2024)

107 Cal. App. 5 

th  896, 925-928, rev. gtd., Mar. 12, 2025,

S289152.)  In Stubblefield, the Court stated that “The plain

language of section 745, subdivision (k) limits it to

‘petitions’ filed by a ‘petitioner.’  Stubblefield has not

filed a petition and he is not a petitioner, so that

subdivision does not apply to him.”  (People v Stubblefield,

supra at 925.)  The Court concluded: “[W]e reject the

Attorney General’s argument that section 745, subdivision

(k) applies to violations of the RJA raised on direct

appeal.”  (People v Stubblefield, supra at 928.)
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Once an RJA violation has been established on

direct appeal, the conviction and sentence must be reversed. 

The standard of review is automatic reversal for structural

error.  (Weaver v Massachusetts (2017) 582 U.S. 286, 295.) 

The Court does not apply the Watson test for harmless error.

(People v Watson (1956) 46 Cal. 2d 218.)  The Court does not

apply the Chapman harmless beyond a reasonable doubt

standard of review.  (Chapman v California ((1967) 386 U.S.

18.   

                            II

THE RACIAL JUSTICE ACT IS NOT UNCONSTITUTIONAL AS
A VIOLATION OF THE SEPARATION OF POWERS DOCTRINE
BECAUSE IT CREATES A WELL CONSIDERED REMEDY 

INTENDED TO ERADICATE RACIAL DISCRIMINATION IN THE
CRIMINAL JUSTICE SYSTEM

The Court’s second question is: Does the

Legislature have authority to declare that certain errors

are a “miscarriage of Justice” within the meaning of article

VI, section 13 of the California Constitution and thereby

obligate courts to reverse a judgement whenever such an

error is found, even when the error in question would

otherwise be subject to review for harmless error?

Assembly Bill No. 1071 does not appear to address

this question.  However, a close analogy can be made to the
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United States Supreme Court decision in South Carolina v

Katzenbach (1966) 383 U.S. 301, 326-328, where there was a

separation of powers challenge to the Voting Rights Act of

1965.

In South Carolina v Katzenbach, supra, the United

States Supreme Court upheld the constitutionality of the

Voting Rights Act which gave the Attorney General of the

United States broad legal power to prohibit States from

imposing voting requirements, such as literacy tests, that

had been used to disenfranchise voters in Southern States

based on racial grounds.  The Court observed that, after

making an extensive investigation, Congress had determined

that its earlier attempt to remedy the “insidious and

pervasive evil” of racial discrimination in voting had

failed because of “unremitting and ingenious defiance of the

Constitution” in some parts of this country. (South Carolina

v Katzenbach, supra, 309.) Case-by-case adjudication had

proved too ponderous a method to remedy voting

discrimination, and, when it had produced favorable results,

affected jurisdictions often “merely switched the

discriminatory devices not covered by the federal decrees.”

(South Carolina v Katzenbach, supra, 314.)
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South Carolina had argued that the Voting Rights

Act was unconstitutional because only the courts had the

authority to strike down state statutes and procedures and

“to allow an exercise of this authority by Congress would be

to rob the courts of their constitutional role.”  (South

Carolina v Katzenbach, supra, 325.) The Supreme Court

rejected South Carolina’s argument and held that “[I]n

addition to the courts, Congress has full remedial powers to

effectuate the constitutional prohibition against racial

discrimination in voting. (South Carolina v Katzenbach,

supra, 326.) 

Another line of federal cases also supports the

upholding of the constitutionality of the RJA’s establishing

a structural error standard of review.  When Congress

enacted the Antiterrorism and Effective Death Penalty Act

(AEDPA), a question arose whether the statute violated the

separation of powers doctrine by changing the standard of

review of criminal convictions on federal habeas corpus. 

The statute prohibited a federal court from vacating a state

court criminal conviction for a federal constitutional

error, unless the state court decision upholding the

conviction “was contrary to, or involved an unreasonable

14



application, of clearly established federal law, as

determined by the Supreme Court of the United States.”  (28

U.S.C. § 2254 (d)(1).)

In Irons v Carey (9 

th  Cir. 2007) 479 F. 3d 658,

665, Justice Noonan, in his concurring opinion, raised the

issue of whether the statute unconstitutionally proscribes

the sources of law that the Judicial Branch must use in

exercising it jurisdiction and whether the statute violated

the separation of powers doctrine set forth in Marbury v

Madison (1803) 5 U.S. 137 [Article III establishes a

judicial department with the province and duty to say what

the law is in particular cases and controversies]. (Irons v

Carey, supra at 669.)  

Ultimately, the Court recognized that the United

States Supreme Court had upheld the constitutionality of

AEDPA in Williams v Taylor (2000) 529 U.S. 362, although not

directly ruling on the separation of powers question. (Irons

v Carey, supra at 666.)  Indeed, the Ninth Circuit had

expressly held in a prior case that the change in the

standard of review enacted by AEDPA was constitutional and

did not violate the separation of powers doctrine.  (Duhaime

v DuCharme (9 

th  Cir. 1999) 200 F. 3d 597, 601; see also,

15



Green v French (4 

th  Cir. 1998) 143 F. 3d 865, 874-875, cert.

denied 525 U.S. 1090 (1999); Lyndh v Murphy (7 

th  Cir 1997)

96 F. 3d 856, 867-870, rev’d on other grounds, 521 U.S. 320

(1997).)

This Court should defer to the Legislature’s

findings that racial discrimination in the criminal justice

system denies a defendant of the right to a fair trial and

undermines public confidence in the criminal justice system. 

Furthermore, the Legislature has specifically looked at

implicit bias and has found that the courts are not capable

of measuring the degree of prejudice that may arise when

racial discrimination is introduced into a criminal trial. 

Thus, the Court should uphold the remedy enacted by the

Racial Justice Act of automatic reversal of a conviction for

a violation of the RJA, without the requirement of

conducting a harmless error analysis.

  

                            III

ASSEMBLY BILL NO. 1071 HAS AMENDED THE RACIAL
JUSTICE ACT TO CLARIFY THAT THE PROVISION IN THE
RJA THAT MAKES A DEFENDANT INELIGIBLE FOR THE
DEATH PENALTY IS AN ELIGIBILITY FACTOR, NOT A 

REMEDY, AND IS NOT SUBJECT TO HARMLESS ERROR 

REVIEW

16



A. Assembly Bill No. 1071

Assembly Bill No. 1071 (Stats. 2025, ch. 721) has

amended Penal Code, section 745, as it relates to death

penalty eligibility.  The former version of Section 745

listed the death penalty ineligibility provision among the

remedies for a violation of the Racial Justice Act.  It

stated in Penal Code, section 745, subdivision (e) that upon

finding a violation of Penal Code, section 745, subdivision

(a) of the Racial Justice Act, “the court shall impose a

remedy specific to the violation found from the following

list: . . . (2)(A) After a judgment has been entered, if the

court finds that a conviction was sought or obtained in

violation of subdivision (a), the court shall vacate the

conviction and sentence . . . [and] . . . (3) When the court

finds there has been a violation of subdivision (a), the

defendant shall not be eligible for the death penalty.” 

(Pen. Code § 745, subd. (e).)

The amended version of the death penalty

ineligibility provision enacted pursuant to Assembly Bill

No. 1071 has removed it from the list of remedies provided

for under the RJA and it has been placed it in a separate

section of the Act in Penal Code, section 745, subdivision

17



(l).  The language of the amended statute is identical with

the language of the former statute.  Section 745,

subdivision (l) states that “When the court finds there has

been a violation of subdivision (a), the defendant shall not

be eligible for the death penalty.”  (Pen. Code § 745, subd.

(l).)

The California Legislature, when it made this

change, explained that “[T]his bill clarifies that the

prohibition on death sentences for cases in which an RJA

violation occurs is categorical, and not a remedy in itself. 

This is because the racially disproportionate application of

the death penalty is ‘in historical continuity with the long

and sordid history of lynching in this country.’ (Ogletree,

‘Black Man’s Burder: Race and the Death Penalty in America’

(2002) 81 Or. L. Rev. 15.)” (Assem. Bill No. 1071, § 1,

subd. (e).)  The Legislature also reaffirmed that “Racial

bias in criminal prosecutions, in all its forms or degrees,

is never minor or harmless. (People v Simmons (2023) 96 Cal.

App. 5 

th  323.)” (Assem. Bill No. 1071, § 1, subd. (e).) 

B. The Standard of Review on Death Penalty 
        Eligibility Appeals

18



There is a fundamental difference between a

court’s reversing a sentence for non-RJA legal error and a

court’s reversing a death sentence on the grounds that the

defendant is ineligible for the death penalty.  A sentence

reversed for general sentencing errors is subject to

harmless error review. (People v Millsap (2025) 114 Cal.

App. 5 

th  368, 384; People v Lankford (1989) 210 Cal. App. 3d

227, 241-241.)  But reversing a death sentence based on a

finding of ineligibility for the death penalty has never

been subject to harmless error review.  The death penalty

exclusions for persons under the age of 18 and for persons

with intellectual disabilities are two examples.

A person who is under the age of 18 at the time of

the crime is ineligible for the death penalty.  Penal Code

section 190.5, subdivision (a) provides that “the death

penalty shall not be imposed upon any person who is under

the age of 18 at the time of the commission of the crime.” 

(People v Davis (1981) 29 Cal. 3d 814, 830, see also Roper v

Simmons (2005) 543 U.S. 551, 578 (Eighth Amendment forbids

the imposition of the death penalty on juvenile offenders

under 18).)

If a defendant commits a capital crime one day

19



before his 18 

th  birthday, he is still a minor and is

ineligible for the death penalty.  It would be illogical to

argue that executing such a defendant would be harmless

error because the defendant only missed being eligible for

the death penalty by one day.  Any appeal of a trial court’s

determination of the question of a minor’s eligibility for

the death penalty would focus simply on the question of

whether the trial court committed legal error in making its

determination of death penalty eligibility. (Compare, People

v Superior Court (Vidal)(2007) 40 Cal. 4 

th  999, 1013-

1014)(Intellectual disability exclusion).)

A person who suffers from an intellectual

disability is ineligible for the death penalty because their

execution would violate the Eighth Amendment’s proscription

against cruel and unusual punishment.  (Atkins v Virginia

(2002) 536 U.S. 304, 321; In re Hawthorne (2005) 35 Cal. 4 

th

40, 44-45.)  Penal Code section 1376, subdivision (b)

provides that “A person with an intellectual disability is

ineligible for the death penalty.”

“Evaluation of intellectual disability involves

examination of two primary factors: (1) significant

subaverage general intellectual functioning, and (2)

20



deficits in adaptive behavior. Both must manifest before age

18.”  (In re Lewis (2018) 4 Cal. 5 

th  1185, 1191,) A finding

of an intellectual disability is a “question of fact.” 

(People Superior Court (Vidal) (2007) 40 Cal. 4 

th  999,

1012.)

In People v Superior Court (Vidal), supra, the

trial court, after an evidentiary hearing, made a pre-trial

finding in a murder case that the defendant was ineligible

for the death penalty based upon the defendant’s

intellectual disability.  The prosecution sought a petition

for writ of mandate or prohibition in the Court of Appeal

arguing that the trial court exceeded its jurisdiction in

using the verbal IQ score coupled with the defendant’s

adaptive behavior score in lieu of the full scale IQ score

as its basis for its decision that the defendant was

intellectually disabled and ineligible for the death

penalty.

The Court of Appeal granted the writ, accepting

the prosecutor’s argument.  The Court held that the trial

court used the wrong legal standard in determining the

defendant’s intellectual disability and ineligibility for

the death penalty.  The defendant petitioned the California

Supreme Court and review was granted.
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The Supreme Court reversed the Court of Appeal,

stating that “mental retardation [i.e., an intellectual

disability], as a question of fact, ‘is not measured

according to a fixed intelligence test score or specific

adaptive behavior deficiency, but rather constitutes an

assessment of the individual’s overall capacity based on a

consideration of all of the relevant evidence.’” (People v

Superior Court (Vidal), supra, 40 Cal. 4 

th  at 1012, citing

In re Hawthorne, supra, 35 Cal. 4 

th  at 49.)  The Court

concluded by stating that “The Court of Appeal incorrectly

granted relief on the grounds that the trial court erred

legally by failing to give primary consideration to Vidal’s

Full Scale IQ scores. We therefore reverse the lower

appellate court’s judgment.”  (People v Superior Court

(Vidal), supra, at 1014.)  

The same appellate framework that exists in

intellectual disability/Atkins appeals should apply to

appellate review of a trial court’s finding that a defendant

is ineligible for the death penalty based upon an RJA

violation.  First, whether an RJA violation has been proven,

making the defendant ineligible for the death penalty, is a

question of fact. (People v Superior Court (Vidal), supra,

at 1012 (Intellectual disability is a question of fact).) 
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Second, a finding that an RJA violation has occurred, making

the defendant ineligible for the death penalty, should be

upheld on appeal if it is supported by substantial evidence.

(People v Powell (2018) 6 Cal. 5 

th  136, 191 (Atkins claim of

ineligibility rejected for insufficient evidence).)  Third,

aside from a sufficiency of the evidence appeal, the finding

of an RJA violation, making the defendant ineligible for the

death penalty, should only be further subject to review on

appeal for errors of law. (People v Superior Court (Vidal),

supra, at 1014 (Death penalty ineligibility reviewed for

legal error).) 

An example of review for legal error might occur

where the trial court found the defendant ineligible for the

death penalty based on an RJA violation, where a law

enforcement officer used racially discriminatory language

about the defendant’s race. (Pen. Code § 745, subd. (a)(2).) 

The prosecution could appeal the trial court’s finding that

the defendant was ineligible for the death penalty, if the

record showed that the trial court failed to apply that part

of the statute which states that “This paragraph does not

apply if the person speaking is relating language used by

another that is relevant to the case or if the person

speaking is giving a racially neutral and unbiased physical
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description of the suspect.” (Pen. Code § 745, subd.

(a)(2).)  A trial court’s failure to properly interpret and

apply the RJA would be an error of law that could be raised

on appeal.  (See e.g., People v Wilson (2025) 111 Cal. App.

5 

th  1020, 1032 [Prosecutor’s use of the term “gorilla pimp”

did not violate the RJA because it was not used to compare

the defendant to a gorilla, but was describing expert

testimony concerning the violent technique used by the

defendant to control prostitutes who worked for him.],)

C. Harmless Error Plays No Part in a Death 
        Penalty Eligibility Appeal

Question Three raised by the Court is: “If a

Racial Justice Act violation has occurred, is the defendant

ineligible for the death penalty under Penal Code, section

745, subdivision (e)(3) [now subdivision (l)] regardless of

whether the violation was prejudicial?”  The answer should

be yes.  Harmless error plays no part in the determination

of whether a defendant is or is not eligible for the death

penalty.  He is either eligible or he is not eligible. 

There is nothing in between.

An inquiry into the prejudicial effect of an RJA

violation focuses on the prejudicial effect the racially
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charged language had on the jury.  If a Court determines

that the RJA violation had no effect on the jury’s verdict,

then the RJA violation might be considered harmless error

and the Court might affirm the conviction.  Indeed, this is

one of the issues the Court must decide on this appeal and

is merely raised here to show how the harmless error 

approach plays no part in a death penalty eligibility

appeal.

A determination by a court that an RJA violation

has occurred for the purposes of finding the defendant

ineligible for the death penalty, is not something that has

any effect on the jury’s deciding the defendant’s guilt or

innocence of the crime charged.  Thus a defendant can be

declared ineligible for the death penalty based on an RJA

violation, and that eligibility finding would play no part

in the jury’s deciding the guilt phase of the case.  

Whether the RJA violation was prejudicial or

harmless in relation to the jury’s deciding whether the

defendant was guilty of the crime, has no bearing on a

court’s determination of a defendant’s death eligibility.

The death eligibility determination is a two step process:

the court determines whether (1) an RJA violation has

occurred and (2), as a consequence, the defendant is
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ineligible for the death penalty.  In other words, a

harmless RJA violation arguably might not result in the

reversal of the conviction, but it would, in every case,

make the defendant ineligible for the death penalty. 

                           IV

THE RACIAL JUSTICE ACT DEATH PENALTY INELIGIBILITY
PROVISION DOES NOT VIOLATE THE BRIGGS INITIATIVE

The Court’s third question has a second part:

Would reversal of a death judgment under Penal Code section

745, subdivision (e)(3) without possibility of retrial on

penalty be barred by the Briggs Initiative, Proposition 7?

Assembly Bill No. 1071 makes no mention of Proposition 7. 

So, in response to the Court’s question of what is the

effect, if any, of Assembly Bill No. 1071 on the issues in

this case, the answer is there is no direct effect on the

Proposition 7 issue, other than a reiteration of the purpose

for the enactment of the Racial Justice Act:  “In 2020, the

Legislature enacted the California Racial Justice Act (RJA)

because discrimination based on race, ethnicity, or national

origin (hereinafter ‘race’ or ‘racial bias’) has a

deleterious effect not only on individual criminal
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defendants but on our entire legal system.” (Assem. Bill No.

1071, § 1, subd. (a).) 

Preliminarily, it should be noted that the

Attorney General does not contend that Penal Code section

745, subdivision (e)(3), establishing ineligibility for the

death penalty, violates the Briggs Initiative, Proposition

7.  (Resp. Supp. Br. on RJA Remedies, p. 35-36.)  Section

745, subdivision (e)(3) provides that once an RJA violation

has occurred in a capital case, the “defendant shall not be

eligible for the death penalty.”  As explained above,

Assembly Bill No. 1071 re-enacted the statue, using the

exact same wording, but removing it from the remedies

section, renumbering it as Penal Code section 745,

subdivision (l), and clarifying that “the prohibition on

death sentences for cases in which an RJA violation occurs

is categorical, and not a remedy in itself.”  (Assem. Bill

No. 1071, § 1, subd. (e).)  

The argument has been advanced in some of the

Amicus Briefs that the death penalty exclusion provision of

the RJA violates the Briggs Initiative based upon People v

Kelly (2010) 47 Cal. 4 

th  1008.  This is not correct.  In

Kelly, the Court considered whether Health and Safety Code

section 11362.77, part of the Medical Marijuana Program Act
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(MMPA), unlawfully amended the voter-enacted Compassionate

Use Act. (CUA; Proposition 115.)  

The CUA provided for an affirmative defense for

possession and cultivation of marijuana for personal medical

purposes.  It did not specify the amount of marijuana that a

patient or caregiver may possess or cultivate.  (People v

Kelly, supra at 1013.)  The Legislature subsequently enacted

Health and Safety Code section 11362.77 in the MMPA to

resolve the uncertainty by defining the specific amount of

marijuana that a qualified patient or qualified caregiver

may possess or cultivate.  (People v Kelly, supra at 1014.) 

The Court in Kelly held that Health and Safety

Code section 11362.77 was unconstitutional as applied to the

CUA because it “burdens a defense” by imposing specific

quantity limitations where none had existed before.  (People

v Kelly, supra at 1013.)  By imposing these limitations upon

qualified patients and caregivers, Health and Safety Code

section 11362.77 unlawfully amended the CUA, under which

“these individuals are not subject to any specific limits”

and “may possess an amount of medical marijuana reasonably

necessary” for medical purposes.  (People v Kelly, supra at

1043.)   Thus, the quantity limitations of the statute

“effectuated a change in the CUA that takes away from the
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rights granted by the initiative.” (Id. at 1043.)

Unlike Kelly, the RJA death penalty exclusion

provision in Section 745, subdivision (l) does not take away

from Proposition 7's provisions that establish minimum

punishments for first degree and second degree murder.  The

punishment for murder remains the same.  The RJA merely adds

an additional death penalty exclusion provision for cases

where there has been an RJA violation.  The RJA death

penalty exclusion provision is constitutional because it

addresses racial discrimination in the criminal justice

system, which is an area related to but distinct from

Proposition 7.  (See, People v Superior Court (Pearson)

(2010) 48 Cal. 4 

th  564, 571 [Post-trial discovery statute

was constitutional and did not amend Proposition 115's pre-

trial discovery limitations].)  Furthermore, nothing in

Proposition 7 prohibits the Legislature from adding a single

additional death penalty exclusion.

Finally, Appellant Pan wishes to respond to the

Attorney General’s last sentence in their Supplemental Brief

on the RJA, where it states “If the Court concludes that an

RJA violation occurred in this case and was harmful under

subdivision (k) [Chapman standard which applies to habeas

corpus petitions], the Court should remand the matter to
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allow the trial court to determine the required remedy in

the first instance.”  (Resp. Supp. Br. on RJA Remedies, p.

42.) 

This remand request is in direct conflict with

Penal Code section 745, subdivision (b), which provides that

“For claims based on the trial record, a defendant may raise

a claim alleging a violation of subdivision (a) on direct

appeal from the conviction or sentence.”   Although several

remedies are listed in the statute, there is only one remedy

when a claim is raised on appeal.  “After a judgment has

been entered, if the court finds that a conviction was

sought or obtained in violation of subdivision (a), the

court shall vacate the conviction and sentence.”  (Pen. Code

§ 745, subd. (e)(2).)  Reversing a conviction for violation

of the RJA is a remedy appropriately sought from an

appellate court.  It makes no sense for this Court to remand

the matter to the trial court for the trial court to reverse

the conviction and sentence after this Court has made a

finding that the RJA has been violated based upon its review

of the trial record.

Furthermore, the RJA only provides for the

defendant to request a remand, not the Attorney General. 

Penal Code section 745, subdivision (b) provides that “The
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defendant may also move to stay the appeal and request

remand to the superior court to file a motion pursuant to

this section.”  Such a motion to stay the appeal and request

for a remand to the Superior Court is not being requested by

Appellant Samreth Pan.  

In People v Wilson (2024) 16 Cal. 5 

th  874, the

Court denied a defendant’s request for a stay of the appeal

and a remand to the Superior Court to allow the defendant to

file an RJA motion in the Superior Court based on evidence

that had not yet been developed.  The Court stated that a

stay and remand “is a significant departure from the usual

process of adjudication and carries with it significant

risks of disruption and delay.”  (People v Wilson, supra at

952.)

The Court noted that the stay and remand procedure

is applied in cases “where the courts were confronted with a

particular jurisdictional dilemma: So long as an appeal

remained pending, the trial court lacked jurisdiction to

evaluate the defendant’s eligibility for resentencing relief

under a newly enacted ameliorative statute.”  (People v

Wilson, supra at 954.)

The Court in Wilson cited the case of People v

Awad (2015) 238 Cal. App. 4 

th  215 where a remand was
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appropriate.  In Awad, the defendant, whose felony

conviction was on appeal, requested a stay and remand to

file a petition in the trial court under Proposition 47 to

have his felony conviction reduced to a misdemeanor and to

request a resentencing.  If successful, he could be released

from custody earlier, based on the shorter misdemeanor

sentence.  Delay in awaiting the outcome of his felony

appeal could have the effect of causing the defendant to

effectively serve a longer felony sentence, in a case where

a prompt petition for ressentencing in the trial court could

make the longer felony sentence inapplicable to his case.

In Pan’s case, there is no good cause or legal

justification to stay the appeal and remand the case to the

Superior Court for that court to consider the RJA remedy in

the first instance.  Pan’s RJA claim is based entirely on

the record on appeal.  The Court should deny the Attorney

General’s request for a remand of the RJA claim for all of

the reasons set forth in this Court’s opinion in People v

Wilson, supra.

CONCLUSION

     Based on the foregoing, Appellant Samreth Pan

urges the Court to reverse his convictions and sentence

under the Racial Justice Act and to declare that he is
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ineligible for the death penalty upon retrial of the case.   
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