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APPLICATION FOR LEAVE TO FILE  
AMICI CURIAE BRIEF 

Pursuant to Rule 8.520(f) of the California Rules of Court, 
proposed amici curiae respectfully request leave to file the 
accompanying Proposed Amici Curiae Brief in Support of 
Appellant Run Peter Chhuon. 

INTERESTS OF AMICI CURIAE 1 

The American Civil Liberties Union Foundation (“ACLU”) 
is a nationwide, nonprofit, nonpartisan organization dedicated to 
the principles of liberty and equality embodied in the 
Constitution. The ACLU has long been committed to due process 
and fundamentally fair procedures for defendants in all criminal 
cases, and, as relevant here, protection against racial bias in 
charging and sentencing decisions in capital cases. (See, e.g., Cox 

v. Commonwealth (2019) 655 Pa. 406; State v. Gregory (2018) 192 
Wash.2d 1 (en banc).) The ACLU’s Capital Punishment Project 
(“CPP”) defends persons facing the death penalty and their 
constitutional rights. The ACLUs of Northern California, 
Southern California, and San Diego and the Imperial Counties 
are the ACLU’s state affiliates. The affiliate ACLUs of California 
and CPP have engaged in litigation, legislative advocacy, and 
other work to ensure the effective implementation of the Racial 

 
1   Pursuant to Rule 8.520(f)(4), amici state that no counsel for a 
party authored this brief in whole or in part, and no other person 
or entity, other than amici curiae, its members, or its counsel, 
made any monetary contribution to the preparation or 
submission of this brief. 
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Justice Act (“RJA”), and have a vested interest in ensuring that 
the RJA is applied in a manner consistent with its purpose of 
addressing and ameliorating systemic racial disparities in the 
criminal legal system. In addition, these amici have extensive 
familiarity with the issues and practical problems surrounding 
capital litigation and capital charging and sentencing. 

The Habeas Corpus Resource Center (“HCRC”) is an entity 
in the Judicial Branch of the State of California responsible for 
representing indigent California capital petitioners in state and 
federal habeas corpus proceedings. (See Stats. 1997, ch. 869, § 3.) 
Since 1999, the HCRC has accepted appointments by the state 
and federal courts in over 100 cases and has recruited and 
trained private counsel in capital habeas corpus proceedings and 
served as a resource to these attorneys. In its capacity as a 
resource center and in the course of providing direct 
representation to its clients, the HCRC has developed particular 
expertise in the Briggs Initiative and in the statutes and caselaw 
governing ineligibility for the death penalty. 

The California Appellate Project-San Francisco (“CAP-SF”) 
is a nonprofit corporation established by the State Bar of 
California in 1983 as a legal resource center to implement the 
constitutional right to counsel for indigent persons facing 
execution. CAP-SF serves the largest population of condemned 
individuals in the country and is funded through an annual 
contract with the Judicial Council of California. 

CAP-SF assists private counsel appointed by this court to 
represent indigent defendants in capital cases on direct appeal 
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and through habeas corpus proceedings, and it provides these 
attorneys with professional training and litigation resource 
materials. In addition, CAP-SF assists unrepresented individuals 
sentenced to death by collecting and preserving evidence for their 
postconviction claims and by providing advocacy, including on 
Racial Justice Act issues, both before direct appellate counsel is 
appointed and after a direct appeal becomes final until state 
habeas counsel has been appointed. 

Racial Justice Act work comprises a significant portion of 
CAP-SF’s efforts. Its annual contract with the Judicial Council 
includes work under the Racial Justice Act, and the California 
State Budget Act of 2023, A.B. 102, included an express earmark 
of $500,000 to support CAP-SF’s RJA work. 

Dated: September 25, 2025 Respectfully submitted,  
 

 ______________________________  
Avram Frey (SBN 347885) 
ACLU FOUNDATION OF 
NORTHERN CALIFORNIA 
39 Drumm St. 
San Francisco, CA 94111 
Telephone: (415) 621-2493 
 
Claudia Van Wyk (PA 95130) 
Megan Byrne (NY 5326947) 
AMERICAN CIVIL LIBERTIES 
UNION 
125 Broad Street, 18th Floor 
New York, NY 10004 
Telephone: (919) 682-5659) 
 
Attorneys for Amici Curiae 
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BRIEF OF AMICI CURIAE 

ARGUMENT 

Amici join in the arguments of Appellant and offer 
the additional arguments below addressing Question #3. In 
that Question, the Court asks: 

If a Racial Justice Act violation has occurred, is 
the defendant ineligible for the death penalty 
under Penal Code section 745, subdivision 
(e)(3) regardless of whether the violation was 
prejudicial? If so, would reversal of a death 
judgment under Penal Code section 745, 
subdivision (e)(3) without possibility of retrial 
on penalty be barred by the “Briggs Initiative” 
(Prop. 7, as approved by voters, Gen. Elec. 
(Nov. 7, 1978))? 

As discussed below, the plain wording and clear intent of 
the Racial Justice Act (“RJA”) bar a death sentence in any case in 
which a defendant proves a violation of the Act, and this 
requirement in no way conflicts with the Briggs Initiative. 

I. The Legislature Deliberately Omitted an 
Independent Prejudice Requirement in Making a 
Capital Defendant Who Suffers an RJA Violation 
Ineligible for Death. 

The Court asks, in the first sub-question of Question #3, 
whether a defendant who has established a violation of the RJA  2 

 
2   The portion of the RJA codified in Penal Code section 745 
provides four means of establishing a violation:  
“(a) The state shall not seek or obtain a criminal conviction or 
seek, obtain, or impose a sentence on the basis of race, ethnicity, 
or national origin. A violation is established if the defendant 
proves, by a preponderance of the evidence, any of the following: 
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“(1) The judge, an attorney in the case, a law enforcement officer 
involved in the case, an expert witness, or juror exhibited bias or 
animus towards the defendant because of the defendant’s race, 
ethnicity, or national origin. 
“(2) During the defendant’s trial, in court and during the 
proceedings, the judge, an attorney in the case, a law 
enforcement officer involved in the case, an expert witness, or 
juror, used racially discriminatory language about the 
defendant’s race, ethnicity, or national origin, or otherwise 
exhibited bias or animus towards the defendant because of the 
defendant’s race, ethnicity, or national origin, whether or not 
purposeful. This paragraph does not apply if the person speaking 
is relating language used by another that is relevant to the case 
or if the person speaking is giving a racially neutral and unbiased 
physical description of the suspect. 
“(3) The defendant was charged or convicted of a more serious 
offense than defendants of other races, ethnicities, or national 
origins who have engaged in similar conduct and are similarly 
situated, and the evidence establishes that the prosecution more 
frequently sought or obtained convictions for more serious 
offenses against people who share the defendant’s race, ethnicity, 
or national origin in the county where the convictions were 
sought or obtained. 
“(4)(A) A longer or more severe sentence was imposed on the 
defendant than was imposed on other similarly situated 
individuals convicted of the same offense, and longer or more 
severe sentences were more frequently imposed for that offense 
on people that share the defendant’s race, ethnicity, or national 
origin than on defendants of other races, ethnicities, or national 
origins in the county where the sentence was imposed. 
“(B) A longer or more severe sentence was imposed on the 
defendant than was imposed on other similarly situated 
individuals convicted of the same offense, and longer or more 
severe sentences were more frequently imposed for the same 
offense on defendants in cases with victims of one race, ethnicity, 
or national origin than in cases with victims of other races, 
ethnicities, or national origins, in the county where the sentence 
was imposed.” 
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is ineligible for the death penalty, as provided in Penal Code 
section 745, subdivision (e),  3    “regardless of whether the violation 
was prejudicial.” The answer is yes. The plain text of the RJA has 
never required a defendant to prove prejudice before the death 
penalty ineligibility provision applies. Further, the legislative 
history shows that the Legislature expressly rejected a prejudice 
analysis for capital cases, even in the face of repeated objections 
by prosecutors. Finally, the context of the RJA—the historical 
and continuing inseparability of racism and capital punishment, 
which the Legislature recognized—also compels an 
understanding of subdivision (e)(3) that makes the defendant 
ineligible for the death penalty without requiring a separate 
showing of prejudice.   

a. The Plain Text of the RJA Bars the Death 
Penalty, without Requiring a Separate Showing 
of Prejudice, Where the Defendant 
Demonstrates an RJA Violation. 

Most fundamentally, the text does not require an 
additional, separate “prejudice” showing beyond demonstration of 
an RJA violation. (See Goodman v. Lozano (2010) 47 Cal.4th 
1327, 1332 [“Our first step is to scrutinize the actual words of the 
statute, giving them a plain and commonsense meaning.”] 
[citation and quotation marks omitted]; Day v. City of Fontana 

(2001) 25 Cal.4th 268, 272 [“If there is no ambiguity, then we 
presume the lawmakers meant what they said, and the plain 

 
3   Unless otherwise indicated, all statutory citations refer to the 
Penal Code. 
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meaning of the language governs.”].) Section 745(e) provides that, 
in the event of a violation, the court must (“shall”) impose at least 
one of the enumerated remedies, with a separate and controlling 
categorical exclusion of the death penalty. Subdivision (e)(3) 
states simply: “When the court finds there has been a violation of 
subdivision (a), the defendant shall not be eligible for the death 
penalty.” Under the statute’s original text, once a defendant has 
established an RJA violation (that is, has established “a violation 
of subdivision (a)”), without qualification, the language of 
subdivision (e)(3) bars the State from seeking and juries or courts 
from imposing death.   

This specific categorical bar for capital cases survived a 
later amendment, codified in section 745, subdivision (k), which 
reads: 

For petitions that are filed in cases for which 
judgment was entered before January 1, 2021, 
and only in those cases, if the petition is based 
on a violation of paragraph (1) or (2) of 
subdivision (a), the petitioner shall be entitled 
to relief as provided in subdivision (e), unless 
the state proves beyond a reasonable doubt 
that the violation did not contribute to the 
judgment. 

 
(§ 745, subd. (k); see Assem. Bill 256 (2021-2022 Reg. Sess.) (“AB 
256”), Bill Analysis, Sen. Rules Committee, Third Reading (as 
amended Aug. 24, 2022) at p. 5; Concurrence in Sen. 
Amendments (as amended Aug. 24, 2022) at p. 2.) Despite this 
general language, subdivision (e)(3) remains free of an 
independent prejudice requirement.   
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By its terms, subdivision (k) applies only to “petitions” and 
not to direct appeals, and thus has no relevance to the cases 
currently before the court. 

Furthermore, the death penalty ineligibility provision in 
subdivision (e) is highly specific, barring a particular sentence 
(death) in a limited category of cases (capital prosecutions with a 
proven RJA violation). Subdivision (k), by contrast, imposes a 
general requirement (demonstrate prejudice) to a broad category 
of cases (all retroactive petitions). In keeping with the canon that 
the more specific provision prevails over a general one, 
subdivision (e)(3) is not affected by subdivision (k). (See Code Civ. 
Proc., § 1859 [“In the construction of a statute the intention of the 
Legislature, and in the construction of the instrument the 
intention of the parties, is to be pursued, if possible; and when a 
general and particular provision are inconsistent, the latter is 
paramount to the former. So a particular intent will control a 
general one that is inconsistent with it.”]; Cal. Correctional Peace 

Officers Assn. v. State Personnel Bd. (1995) 10 Cal. 4th 1133, 
1154 [“general rule allocating the burden of proof does not 
supersede other, specific, rules established by statute or judicial 
decision”].) This is so even though subdivision (k) was later 
enacted as an amendment to the RJA, as “the rule 
that specific provisions take precedence over more general ones 
trumps the rule that later-enacted statutes have precedence.” 
(State Dept. of Public Health v. Super. Ct. (2015) 60 Cal.4th 940, 
960; accord People v. Gilbert (1969) 1 Cal.3d 475, 479 [“[W]here 
the general statute standing alone would include the same 
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matter as the special act, and thus conflict with it, the special act 
will be considered as an exception to the general statute whether 
it was passed before or after such general enactment.”].) 
 The Legislature recently clarified subdivision (e)(3)’s 
significance as a standalone categorical bar to the death penalty 
by passing Assembly Bill 1071 which, while not yet signed into 
law, moves the categorical bar out of subdivision (e) altogether 
into its own new freestanding section (l). The legislative history 
states the reason for this change:   

[T]his bill clarifies that the prohibition on death 
sentences for cases in which an RJA violation 
occurs is categorical, and not a remedy in itself. 
This is because the racially disproportionate 
application of the death penalty is ‘in historical 
continuity with the long and sordid history of 
lynching in this country.’  (Ogletree, “Black 
Man’s Burden: Race and the Death Penalty in 
America” (2002) 81 Or. L.Rev. 15.)  Thus, in 
addition to the categorical prohibition, courts 
must impose a remedy commensurate with the 
violation(s) in the case. 

 
(Assem. Bill No. 1071 (2025-2026 Reg. Sess.) (“AB 1071”), § 1, 
subd. (e), emphasis added.) The plain text thus requires no 
separate showing of prejudice for application of the death penalty 
exemption. 

b. The Legislative History Demonstrates an 
Express Intent to Reject any Prejudice 
Requirement for Imposition of the Bar on 
Death-Eligibility. 

The legislative history, and its context, provide ample 
support for the straightforward reading of subdivision (e)(3)’s 
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text. (See People v. Brown (2023) 14 Cal.5th 530, 536 [“If the 
statutory language permits more than one reasonable 
interpretation, courts may consider other aids, such as the 
statute’s purpose, legislative history, and public policy.”] [quoting 
City of San Jose v. Super. Ct. (2017) 2 Cal.5th 608, 616-17].) The 
Legislature’s purpose in making the relief provisions, especially 
the subdivision (e)(3) bar, free of a prejudice requirement appears 
in its descriptions of existing California law, its repudiation of the 
Supreme Court’s decision in McCleskey v. Kemp and adherence to 
that repudiation over the course of several amendments, and its 
determination that an RJA violation is a miscarriage of justice.  

1. The Legislature Designed the RJA to 
Renounce Existing California Precedents 
That Applied a Prejudice Requirement. 

The findings enacted with the RJA include pointed 
criticism of California precedents that the Legislature deemed too 
permissive of racial bias in criminal cases; these findings, 
incorporated into the statute, carry particular weight. (See Carter 

v. California Dep’t of Veterans Affs. (2006) 38 Cal.4th 914, 925 
[citing People v. Canty (2004) 32 Cal.4th 1266, 1280] [uncodified 
sections part of statutory law and court may use them in 
construing statute]; see generally People v. Allen (1999) 21 
Cal.4th 846, 858, fn. 13 [uncodified sections “express the 
Legislature’s view on some aspect of the operation or effect of the 
bill[.]”].) The Legislature expressed its frustration at repeated 
instances in which courts refused to treat race-based conduct as 
structural error or treated it as harmless. It observed that 
“[c]urrent legal precedent often results in courts sanctioning 
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racism in criminal trials,” citing cases in which courts found that 
overt racial bias did not likely affect the outcome and so offered 
no remedy. (See Assem. Bill No. 2542 (2019-2020 Reg. Sess.) (“AB 
2542”), § 2, subds. (d), (e) [citing United States v. Shah (9th Cir. 
2019) 768 F. Appen. 637, 640; Duncan v. Ornoski (9th Cir. 2008) 
286 F. Appen. 361, 363; Mayfield v. Woodford (9th Cir. 2001) 270 
F.3d 915, 924-25 (en banc); People v. Powell (2018) 6 Cal.5th 136, 
182-83; People v. Williams (2013) 56 Cal.4th 630, 652; see also id. 
at p. 700 (Liu, J., concurring)].) The Legislature decried the 
courts’ focus on “racial bias in its most extreme and blatant 
forms,” noting that “[e]ven when racism clearly infects a criminal 
proceeding, under current legal precedent, proof of purposeful 
discrimination is often required, but nearly impossible to 
establish.” (AB 2542, § (2), subd. (c).) 

These findings demonstrate an intent to break from 
precedent and provide a remedy for proven instances of racial 
prejudice in criminal cases. While not specific to capital 
punishment, this rationale makes clear that subdivision (e)(3)’s 
omission of a separate prejudice requirement was intentional.  

2. The RJA Was Enacted as a Direct 
Repudiation of McCleskey v. Kemp. 

Next, the Legislature repeatedly declared its purpose to 
repudiate the United States Supreme Court’s decision in 
McCleskey v. Kemp (1987) 481 U.S. 279, a capital case. In 
McCleskey, the Court rejected an equal protection claim that 
relied on a statistical showing of significant racial disparities in 
capital charging and sentencing, invoking what it described as 
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two corollary principles: defendants who allege equal protection 
violations must show the existence of purposeful discrimination, 
and they must prove that the discrimination had a 
discriminatory effect on themselves. (481 U.S. at p. 292.) In other 
words, under the Court’s analysis, a defendant could not succeed 
without showing prejudice, in the form of purposeful 
discrimination that “played a part” in the defendant’s own case. 
(Id. at pp. 292-93.) The Court shrugged off “apparent disparities 
in sentencing” as “an inevitable part of our criminal justice 
system” impossible to redress. (Id. at p. 312.)  

In reaction to McCleskey, the Legislature declared, “In 
California in 2020, we can no longer accept racial discrimination 
and racial disparities as inevitable in our criminal justice system 
and we must act to make clear that this discrimination and these 
disparities are illegal and will not be tolerated in California, both 
prospectively and retroactively.” (See AB 2542, § 2, subd. (g).) 
The Assembly Floor Analysis, as amended August 25, 2020, 
clarified that the bill would serve as a “countermeasure” to the 
“widely condemned” McCleskey decision, which set an 
“unreasonably high standard for victims of racism in the criminal 
legal system that is almost impossible to meet without direct 
proof that the racially discriminatory behavior was conscious, 
deliberate and targeted.” (AB 2542, Concurrence in Sen. 
Amendments (as amended Aug. 25, 2020), Statement of Author, 
p. 4, emphasis added.)   

The clarity of the Legislature’s intent to provide relief for 
RJA violations, at least in capital cases, without requiring a 
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separate prejudice showing also appears from the fact that 
subdivision (e)(3) was not altered through several amendments to 
the RJA. Initially, the California District Attorneys Association 
(“CDAA”) objected to the bill on the ground that it would require 
relief “without any showing that the defendant suffered any 

prejudice as a result of the bias, that the bias has any impact 
whatsoever on the outcome of the trial, or that the defendant was 
deprived of a fair trial.” (AB 2542, Senate Com. on Public Safety 
(Aug. 7, 2020) at p. 15, emphasis added.) Nevertheless, no 
individual prejudice requirement appeared in the relief 
provisions of the final bill, the special death penalty bar in 
subdivision (e)(3), or elsewhere. As the Legislature prepared 
amendments to the RJA in 2021, the CDAA renewed its 
opposition to the global absence of a prejudice requirement, (see 
AB 256, Bill Analysis, Assem. Com. on Public Safety (March 23, 
2021) at pp. 12-13)4; the Legislature responded with subdivision 
(k), previously noted, which added a prejudice requirement in 
certain retroactive cases, and only in those cases. But, as 
discussed, the amendment made no change to the categorical bar 
on death sentencing in subdivision (e)(3). Rather, 
contemporaneous comments by the Assembly Committee on 
Public Safety reiterated the Legislature’s intent to reject 
McCleskey, explaining that “[t]he Act does not require the 
discrimination to have been purposeful or to have had a 

 
4   See also AB 256, Bill Analysis, Assem. Third Reading (as 
amended May 24, 2021) at pp. 2-3; Concurrence in Sen. 
Amendments (as amended Aug. 24, 2022) at p. 4. 
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prejudicial impact on the defendant’s case.” (AB 256, Bill 
Analysis, Assem. Com. on Public Safety (March 23, 2021) at p. 7, 
emphasis added; see also Assem. Com. on Appropriations (April 
14, 2021) at p. 2; Senate Com. on Public Safety (June 29, 2021) at 
p. 8.)  
 The Legislature amended the statute again in 2023 to 
clarify the availability of RJA claims in cases on direct appeal. 
The bar on death sentencing remained unchanged, with no 
independent prejudice requirement. (See Assem. Bill No. 1118 
(2023-2024 Reg. Sess.) (as amended).) The legislative history 
repeated its repudiation of McCleskey and reiterated that the 
statute generally eschews any showing of discriminatory purpose 
or prejudicial impact. (See Assem. Bill. No. 1118, Bill Analysis, 
Assem. Com. on Public Safety (March 28, 2023) at p. 5; Sen. Com. 
on Public Safety (June 6, 2023) at pp. 6-7.) And the findings 
incorporated in AB 1071, recently passed by both houses, state: 
“The Legislature again emphasizes its rejection of McCleskey . . .” 
(AB 1071, § 1, subd. (c).) 

In sum, the specific subdivision (e)(3) exclusion, retained in 
the face of the CDAA’s concerted opposition and accompanied by 
repeated repudiations of McCleskey, trumps subdivision (k)’s 
harmless error amendment. (See Code Civ. Proc., § 1859.)  

3. Miscarriage of Justice 

The Legislature expressly determined that any RJA 
violation is by definition prejudicial because it constitutes a 
miscarriage of justice. The text of the legislative findings 
explicitly declares this equation. The Legislature enacted the 
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RJA to “eliminate racial bias from California’s criminal justice 
system because racism in any form or amount, at any stage of a 
criminal trial, is intolerable, inimical to a fair criminal justice 
system, is a miscarriage of justice under Article VI of the 

California Constitution, and violates the laws and Constitution of 
the State of California.” (AB 2542, § 2, subd. (i), emphasis added; 
see People v. Simmons (2023) 96 Cal.App.5th 323, 338-39 
[holding with respect to the RJA, “[b]ecause the state constitution 
does not limit the Legislature’s power to define a miscarriage of 
justice, we must conclude it has properly exercised its authority 
to do so here”].)  

This Court has recognized that the designation 
“miscarriage of justice” embraces errors that affect the fairness of 
proceedings without regard to whether they affected the outcome. 
(See People v. Sivongxxay (2017) 3 Cal.5th 151, 179 [“miscarriage 
of justice” provision “contemplates a limited class of structural 
errors” that “operate to deny a criminal defendant the 
constitutionally required ‘orderly legal procedure’ (or, in other 
words, a fair trial)”] [citations omitted].)  The term embraces the 
kinds of errors recognized under federal law as “structural.” (See 

People v. Alexander (2010) 49 Cal.4th 846, 896-97, as mod. on 
denial of rehg. (Sept. 29, 2010) [citing Arizona v. Fulminante 
(1991) 499 U.S. 279].) These include violations of rights that 
“protect important values that are unrelated to the truth-seeking 
function of the trial,” such as unlawful race-based exclusion of 
jurors or denial of the right to an impartial adjudicator. (See 

Fulminante, supra, 499 U.S. at pp. 294-95 (White, J., 
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dissenting).) Structural errors also include those “so likely to 
prejudice the accused that the cost of litigating their effect in a 
particular case is unjustified.” (U.S. v. Cronic (1984) 466 U.S. 
648, 658.) In enacting subdivision (e)(3), the Legislature found 
both of these conditions satisfied, declaring “that no degree or 
amount of racial bias is tolerable in a fair and just criminal 
justice system, that racial bias is often insidious, and that 
purposeful discrimination is often masked and racial animus 
disguised.” (AB 2542, § 2, subd. (h).) In other words, the influence 
of racial bias is an intolerable affront to the paramount value of a 
criminal system that is equal for all, and because the effects 
flowing from individual instances of bias—whether conscious or 
unconscious—can be difficult to identify and prove,5 a 
presumption of prejudice is necessary. 
 
 
 

 
5   See Richardson, Systemic Triage: Implicit Racial Bias in the 
Criminal Courtroom (2017) 126 Yale L.J. 862, 865 (“The 
influence of race on decision making will be difficult to flush out 
either because people may be unaware of the effect of implicit 
biases on their judgments or because they will hide their 
consciously racist beliefs.”); Carpenter, Buried Prejudice 
(April/May 2008) Scientific American Mind, at p. 35 (discussing 
research showing that “certain scenarios can automatically 
activate implicit stereotypes and attitudes, which then can affect 
our perceptions, judgments and behavior,” and noting 
“sociocultural signals may carry particularly insidious power.”) 
<https://siricarpenter.com/wp-content/uploads/2009/11/Buried-  
Prejudice.pdf> (as of Sept. 25, 2025).) 
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c. The Legislature Responded to the Pervasive 
and Continuing History of Racism in the Death 
Penalty by Enacting the Death Ineligibility 
Provision without Requiring Prejudice. 

The context in which the death ineligibility mandate arose 
also helps explain this categorical prohibition. This context, of 
course, begins with the magnitude of harm and finality unique to 
a death sentence. As the Supreme Court has repeatedly held, 
“death is different.” (See, e.g., Woodson v. North Carolina (1976) 
428 U.S. 280, 305; see also Turner v. Murray (1986) 476 U.S. 28, 
35  [differentiating between the rights afforded capital versus 
non-capital defendants in asking jurors about possible racial bias 
because “[t]he risk of racial prejudice infecting a capital 
sentencing proceeding is especially serious in light of the 
complete finality of the death sentence”].)  

Of similar significance is the history of the death penalty, 
inextricable from racial prejudice, and the continuing influence of 
that history today. The Legislature acknowledged this history, 
citing the need to keep “‘eyes open to the unfortunate effects of 
centuries of racial discrimination.’” (AB 2542, § 2, subd. (b) 
[quoting Schuette v. Coalition to Defend Affirmative Action (2014) 
572 U.S. 291, 380-81].) More specific to the context at hand, the 
Legislature noted “the racially disproportionate application of the 
death penalty is ‘in historical continuity with the long and sordid 
history of lynching in this country.’” (AB 1071, § 1, subd. (e).) 

The connection between racism, lynching, and the death 
penalty is indeed blunt and direct. Between 1882 and 1968, over 
4,700 known lynchings took place in America, the vast majority 
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of them inflicted on people of color and, overwhelmingly, Black 
men. (See NAACP, History of Lynching in America 
<https://naacp.org/find-resources/history-explained/history-
lynching-america> [as of Sept. 24, 2025].) As lynchings garnered 
increasingly “bad press” over the decades post-Reconstruction, 
capital punishment emerged as a more sanitized and palatable 
means of achieving the same end of race-based subordination. 
(Bright, Discrimination, Death and Denial: The Tolerance of 

Racial Discrimination in Infliction of the Death Penalty (1995) 35 
Santa Clara L.Rev. 433, 440.) Further, because Black people were 
politically disenfranchised, there was no need to resort to extra-
legal measures—white legislatures and prosecutors could enact 
death penalty schemes to maintain racial hierarchies with the 
imprimatur of the rule of law. (Phillips, Exploring Relations 

Among Forms of Social Control: The Lynching and Execution of 

Blacks in North Carolina, 1889-1918 (1987) 21 L. & Soc. Rev. 
361, 372-73.) As a result, by the 1920s, “Southern legislatures 
shifted to capital punishment” in reliance on “legal and ostensibly 
unbiased court proceedings.” (See Equal J. Initiative, Lynching in 

America: Confronting the Legacy of Racial Terror (3d ed. 2017) at 
p. 62.) Lynchings declined only after “the increased use of capital 
punishment” which itself involved “an often accelerated trial.” 
(Id. at p. 5.)  

Early court decisions explicitly acknowledge this link 
between lynching and capital punishment. In People v. Rogan, a 
capital defendant alleged prosecutorial misconduct where the 
prosecutor argued that failure to sentence the defendant to death 
would lead to “upheaval of public indignation as illustrated by 

https://naacp.org/find-resources/history-explained/history-lynching-america
https://naacp.org/find-resources/history-explained/history-lynching-america
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[two recent] lynchings.” ((1934) 1 Cal.2d 615, 621.) This Court 
rejected the claim, calling this and similar utterances, “beyond 
the limits of legitimate argument” and yet “matters of common 
knowledge or notoriety [that] were, beyond doubt, within the 
minds of all persons of average intelligence.” (Id.) The United 
States Supreme Court has acknowledged the same connection, 
stating, “[w]hen people begin to believe that organized society is 
unwilling or unable to impose upon criminal offenders the 
punishment they ‘deserve,’ then there are sown the seeds of 
anarchy of self-help, vigilante justice, and lynch law.” (Gregg v. 

Georgia (1976) 428 U.S. 153, 183 [quoting Furman v. Georgia 
(1972) 408 U.S. 238, 308 (Stewart, J., concurring)].) 

This history persists. The race of a defendant, a victim, or 
any mixture of the two can influence who gets charged, convicted, 
and sentenced for a capital crime. (See, e.g., Grosso et al., The 

Influence of the Race of Defendant and the Race of Victim on 

Capital Charging and Sentencing in California (Sept. 2024) 21 J. 
Empirical Legal Stud. 482-531 [showing disparities in 
California’s death penalty based on race of victim and 
defendant].) Since the beginning of 2022, every person sentenced 
to death in California has been Black or Latino. (Habeas Corpus 
Resource Center, Annual Report: 2024 in Review (Feb. 14, 2025) 
<https://www.hcrc.ca.gov/documents/HCRC%20Annual%20Repor  

t%202024a.pdf> (as of Sept. 24, 2025).) Even when innocent, 
people of certain races are more likely to be wrongfully sentenced 
to death: “The vast majority of people exonerated from death row 
are Black or Latinx, and more than half of death row exonerees 
are Black.” (Innocence Project, Innocence and the Death Penalty 
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<https://innocenceproject.org/innocence-and-the-death-penalty/> 
(as of Sept. 24, 2025).) In fact, every exoneree from California’s 
death row has been a person of color. (Death Penalty Information 
Center, Innocence Database <https://deathpenaltyinfo.org/facts-
and-research/data/innocence?state=California> (as of Sept. 24, 
2025).) Bias even affects who gets to sit on the capital jury that 
decides who lives and who dies, including in California. 
(Semel et al., Whitewashing the Jury Box: How California 

Perpetuates the Discriminatory Exclusion of Black and Latinx 

Jurors (June 2020) Death Penalty Clinic, UC Berkeley School of 
Law <https://www.law.berkeley.edu/wp-
content/uploads/2020/06/Whitewashing-the-Jury-Box.pdf> (as of 
Sept. 24, 2025).) 

The Legislature recognized that this historical and 
continuing “[d]iscrimination undermines public confidence in the 
fairness of the state’s system of justice.” (AB 2542, § 2, subd. (a).)  
Racism in capital punishment sends the message that not all 
lives are equal, that the criminal system is a means of 
oppression, and that people of color cannot expect fairness from 
criminal process. Especially for members of marginalized groups 
subjected to the oppression, this destroys any trust in the capital 
punishment system’s operation. (See Buck v. Davis (2017) 580 
U.S. 100, 124 [“Relying on race to impose a criminal sanction 
‘poisons public confidence’ in the judicial process.”]  6   [citation 

 
6   The Legislature quoted Buck in its findings. (AB 2542, § 2, subd. 
(a) [“‘Some toxins can be deadly in small doses.’”] [quoting Buck, 
supra, 580 U.S. at p. 122].)  

https://innocenceproject.org/innocence-and-the-death-penalty/
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omitted]; Batson v. Kentucky (1986) 476 U.S. 79, 87 [“The harm 
from discriminatory jury selection extends beyond that inflicted 
on the defendant and the excluded juror to touch the entire 
community. Selection procedures that purposefully exclude 
[B]lack persons from juries undermine public confidence in the 
fairness of our system of justice.”].)  

Subdivision (e)(3) attempts to sever the historical and 
continuing ties between racism and the death penalty in several 
ways. (Tonya M. v. Super. Ct. (2007) 42 Cal.4th 836, 845 [listing 
among “sources for insight” in statutory construction, “the human 
problems the Legislature sought to address”] [citation and 
quotation marks omitted]; see also Wilcox v. Birtwhistle (1999) 21 
Cal.4th 973, 977 [courts may look to “the ostensible objects to be 
achieved, the evils to be remedied”] [citation and quotation marks 
omitted].) First, it assures the public that racial prejudice is, in 
fact, intolerable in a capital case, and thereby seeks to restore 
integrity and public faith in capital punishment. It also assures 
any individual whose case is affected by racial bias that—having 
experienced the insult of racial prejudice in the most solemn of 
proceedings with their life in the balance—they will not face the 
harrowing ordeal of yet another death penalty trial. (See AB 
2542, § 2, subd. (i) [Legislature declared intention for the RJA to 
remedy both harms to “the integrity of the judicial system” and 
“to the defendant’s case”].)   

Subdivision (e)(3) also provides a powerful deterrent—it is 
both a disincentive for any government actor who might 
otherwise employ racial bias in a capital case, and an incentive 
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for all trial actors to exercise heightened diligence against the 
unwitting intrusion of racial bias. As with the exclusionary rule, 
this provision “compel[s] respect for the constitutional guaranty 
in the only effectively available way—by removing the incentive 
to disregard it.” (Elkins v. United States (1960) 364 U.S. 206, 
217.) Just as “conviction by means of unlawful seizures and 
enforced confessions should find no sanction in the judgments of 
the courts,” (Mapp v. Ohio (1961) 367 U.S. 643, 648 [citation and 
quotation marks omitted]), so should conviction by means of 
racial bias and discrimination, particularly in a capital case. 

The plain text, legislative history, and historical context 
thus answer the Court’s question in one voice: the RJA bars the 
death penalty for a defendant who has proven a violation of the 
Act, regardless of whether the State can prove the violation did 
not contribute to the judgment. 

II. The RJA’s Death Penalty Exemption Did Not Amend 
the Briggs Initiative or Violate the California 
Constitution. 

The Court asks in the second part of its Question #3 
whether the bar on death sentencing for a defendant who has 
suffered an RJA violation would itself “be barred by the ‘Briggs 
Initiative.’” The answer is no. 

The Legislature’s decision to exempt from the death 
penalty individuals who demonstrate RJA violations in their 
capital cases creates no conflict with the California Constitution. 
Article II, section 10 precludes the Legislature from repealing or 
amending a statute passed by initiative absent the voters’ 
express approval, but the RJA did not amend Proposition 7, the 
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Expand Death Penalty and Life Imprisonment for Murders 
Initiative (1978) (“Prop. 7” or the “Briggs Initiative”). The two 
laws have separate objectives: the Briggs Initiative increased the 
penalty for murder to deter violent crime, while the RJA seeks to 
disentangle racial bias from the criminal legal system, including 
the administration of the death penalty. The RJA allows 
prosecutors to initiate capital prosecutions and seek death 
sentences in the same categories of cases as before its passage; it 
simply removes the prospect of death in individual cases ex post, 
where racial discrimination is proven, to remove the taint of 
racism and deter bias in future cases. Under established caselaw 
and principles of statutory interpretation, the RJA’s categorical 
bar on the death penalty in limited circumstances is within the 
legislative prerogative.  

a. The California Constitution Imposes a 
“Narrow” Limitation on the Legislature’s 
Power. 

Under the California Constitution, the Legislature may 
amend a statute passed by voter initiative “only when [the 
amendment is] approved by the electors unless the initiative 
statute permits amendment or repeal without the electors’ 
approval.” (Cal. Const., art. II, § 10, subd. (c).) “In deciding 
whether legislation amends an initiative statute, a reviewing 
court determines whether the legislation ‘prohibits what the 
initiative authorizes, or authorizes what the initiative prohibits.’” 
(People v. Cruz (2020) 46 Cal.App.5th 740, 750 [quoting People v. 

Super. Ct. (Pearson) (2010) 48 Cal.4th 564, 571].) This entails, 
first, a “surface”-level check of whether the challenged legislation 
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touches the same statutory provisions as a pre-existing initiative. 
(Id. at p. 754.) If not, the Court examines whether the legislation 
“nevertheless amends the voters’ overarching intent.” (People v. 

Solis (2020) 46 Cal.App.5th 762, 776.) To do so, courts utilize “the 
same principles governing statutory construction” to identify and 
compare the purposes of the initiative and the legislation. 
(Pearson, supra, 48 Cal.4th at p. 571 [quoting Hodges v. Super. 

Ct. (1999) 21 Cal.4th 109, 114].)  
In identifying the intent of a voter initiative, courts apply a 

“narrow” construction. (People v. Prado (2020) 49 Cal.App.5th 
480, 491-492.) The intent ascribed to the voters must be limited 
to “what the voters contemplated.” (Pearson, supra, 48 Cal.4th at 
p. 750.) Courts must “not read into an initiative an ‘undisclosed 
objective . . . that was not presented to the voters,’” as the 
Legislature is empowered to address “a matter that an initiative 
measure ‘does not specifically authorize or prohibit.” (Solis, 
supra, 46 Cal.App.5th at p. 772 [quoting Pearson, supra, 48 
Cal.4  th   at p. 571].) Indeed, “the Legislature remains free to enact 
laws addressing the general subject matter of an initiative,” 
(People v. Kelly (2010) 47 Cal.4th 1008, 1026 n.19), and may 
“even augment[] an initiative’s provisions.” (People v. Rojas 
(2023) 15 Cal.5th 561, 568.) All that is prohibited is “taking away 
from” an initiative statute (Kelly, supra, 47 Cal.4th at 1026-27), 
as “the voters should get what they enacted, not more and not 
less.” (Hodges, supra, 21 Cal.4th at p. 114.) 

The Briggs Initiative did not authorize amendment by 
legislation. (People v. Cooper (2002) 27 Cal.4th 38, 44-45.) 



 

-34- 

Meanwhile, the “surface”-level analysis of its relationship to the 
RJA is straightforward: “Proposition 7 repealed and 
replaced sections 190 through 190.5” of the Penal Code (Solis, 
supra, 46 Cal.App.5th at 776), while the RJA amended sections 
1473 and 1473.7 and added section 745 (see AB 2542). The RJA 
made no “surface”-level amendment to Proposition 7. The 
question is therefore whether the RJA effectively amended the 
Briggs Initiative by undermining the voters’ intent. It did not. 
The measures serve different purposes, and the RJA does not 
take away from Prop. 7.  

b. The Briggs Initiative Increased the Punishment 
for Murder. 

The Briggs Initiative has been analyzed many times to 
determine whether later legislation was, in effect, an 
unconstitutional amendment. (See, e.g., People v. Cooper (2002) 
27 Cal.4th 38; In re Oluwa (1989) 207 Cal.App.3d 439; People v. 

Super. Court (2020) (Hunter) 51 Cal.App.5th 896; Solis, supra, 46 
Cal.App.5th; Pearson, supra, 48 Cal.4th.) These decisions 
uniformly recognize Prop. 7’s fundamental intent “to 
substantially increase the punishment for persons convicted of 
first and second degree murder.” (Cooper, supra, 27 Cal.4th at pp. 
41-42; accord Hunter, supra, 51 Cal.App.5th at p. 909 
[“Proposition 7 increased the punishment for murder.”].)  

The same conclusion follows from application of the 
principles of statutory interpretation. (See, e.g., Pearson, supra, 
48 Cal.App.4th at p. 571 [courts begin with “the initiative’s 
language, giving the words their ordinary meaning,” and if there 
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is ambiguity, “may consider ballot summaries and arguments.”].) 
The plain text of the Briggs Initiative increased the punishment 
for first-degree murder to either death, life in prison without the 
possibility of parole, or 25 years to life, and the punishment for 
second-degree murder to 15 years to life. (§ 190.) “Additionally, 
the initiative expanded the special circumstances” that authorize 
the prosecution to seek, and a jury or court to return, a sentence 
of death. (Hunter, supra, 51 Cal.App.5th at p. 905; see § 190.2, 
subd. (a)(1)-(22).) It also required that if a special circumstance 
was found true, the court must impose a sentence of death or life 
without the possibility of parole. (§ 190.2, subd. (a).) And in such 
cases, where the aggravating circumstances outweigh the 
mitigating ones, the initiative compelled the trier of fact to elect 
death. (§ 190.3.) The plain text thus supports the decisional law 
in demonstrating an intent to increase the penalty for murder. 

Though there is no ambiguity that would require reference 
to the ballot pamphlet materials, they are in accord. The 
Attorney General’s summary stated that the initiative: 

Changes and expands categories of first degree 
murder for which penalties of death or 
confinement without possibility of parole may 
be imposed. Changes minimum sentence for 
first degree murder from life to 25 years to life. 
Increases penalty for second degree murder. 
Prohibits parole of convicted murderers before 
service of 25 or 15 year terms, subject to good-  
time credit. 

(Ballot Pamp., Gen. Elect. (Nov. 7, 1978), summary by Attorney 
General, at p. 32.) 

The Legislative Analyst said: 
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This proposition would (1) increase the 
penalties for first and second degree murder, 
(2) expand the list of special circumstances 
requiring a sentence of either death or life 
imprisonment without the possibility of parole, 
and (3) revise existing law relating to 
mitigating or aggravating circumstances. 

(Id., analysis by Legis. Analyst.) And the arguments in favor of 
the proposition urged, “people have been demanding a tough, 
effective death penalty law to protect our families from ruthless 
killers,” and offered the initiative as “a powerful weapon of 
deterrence in [the] war on violent crime.” (Id., argument in favor 
of Prop. 7, p. 34.) The ballot pamphlet thus echoed the plain text 
while providing additional context: the voters sought heightened 
penalties for murder, including greater potential use of the death 
penalty, to deter violent crime.  

c. The RJA Was Intended to Root Out Racial 
Discrimination from the Criminal Legal 
System, with Section 745 subdivision (e)(3) 
Specifically Designed to Remove Racism from 
Death Penalty Administration.  

The RJA’s death penalty exemption, subdivision (e)(3), has 
a simple yet profound objective: to eradicate racial bias from the 
administration of capital punishment. This is apparent 
principally from consideration of the whole Act. (See Smith v. 

Bach (1920) 183 Cal. 259, 262 [“For the purpose of ascertaining 
the legislative intent courts should consider the entire 
statute[.]”]; Building Industry Assn. v. City of Camarillo (1986) 
41 Cal.3d 810, 819 [“Legislative intent must be gleaned from the 
whole act rather than from isolated words.”].) As described in 
Section I above, the text and history of the RJA reveal an intent 
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to disentangle racial bias from the criminal system generally, 
with subdivision (e)(3) serving as the means to bring the same 
result to capital punishment specifically. The RJA was intended 
to do nothing less than “eliminate racial bias from California’s 
criminal justice system.” (Stats. 2020, ch. 317, § 2, subd. (i); see 
People v. Wilson (2024) 16 Cal.5th 874.) The text “prohibits the 
state from seeking or obtaining a criminal conviction, or seeking, 
obtaining, or imposing a sentence, on the basis of race, ethnicity, 
or national origin.” (Wilson, supra, 16 Cal.5th at p. 945, citing § 
745, subd. (a).) 

Legislative history supports the same conclusion. Together 
with the RJA, the Legislature enacted findings that “provide an 
illuminating guide to the legislative objectives in passing the 
Act.” (Young v. Super. Ct. of Solano County (2022) 79 Cal.App.5th 
138, 149.) In essence, these findings proceed from a basic 
syllogism: that “racial bias is widely acknowledged as intolerable 
in our criminal justice system,” (AB 2542, § 2, subd. (c)); that 
existing precedent at the time of enactment required “proof of 
purposeful discrimination,” which is “nearly impossible to 
establish,” (id.); and that “[i]mplicit bias . . . may inject racism 
and unfairness into proceedings similar to intentional bias” yet 
escape redress, such that the intolerable taint of racial bias 
remains rampant in the criminal system. (Id. at § 2, subd. (d).) As 
described in greater detail above, the text and legislative history 
demonstrate an ambitious purpose: to remove the stain of racism 
from the criminal law entirely and to give special protection to 
capital defendants. 
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It is therefore apparent that the RJA generally, and 
subdivision (e)(3) specifically, evince purposes dramatically 
different from the penalty-increasing purposes of Prop. 7.  

d. The RJA’s Death Penalty Exemption Does Not 
Amend the Briggs Initiative. 

The RJA did not amend the Briggs Initiative. First, section 
745, subdivision (e)(3) intersects with the Briggs Initiative only 
at the margins. Neither subdivision (e)(3) nor the RJA as a whole 
reduces the statutory minimum sentence for anyone convicted of 
murder, reduces or alters the list of special circumstances, or 
provides a sentence of less than life without parole in cases where 
a special circumstance is found true. The only overlap lies in 
cases where an RJA violation is established—there, subdivision 
(e)(3) leaves undisturbed the mandatory minimum sentence of 
life without parole but takes death off the table. Such “impact 
upstream,” standing alone, does not constitute an amendment. 
(Hunter, supra, 51 Cal.App.5th at p. 909 [“The suggestion that 
any legislation that changes the scope or effect of an initiative in 
this broad sense constitutes an amendment is incorrect.”]; see, 
e.g., California Redevelopment Assn. v. Matosantos (2011) 53 
Cal.4th 231, 257 [initiative provision outlining funding of 
redevelopment agencies did not foreclose legislation dissolving 
such agencies].)  

This is, first and foremost, because the voters did not speak 
to the issue codified in subdivision (e)(3). Rather, the Briggs 
Initiative, both in text and legislative history, is silent regarding 
imposition of capital punishment in cases influenced by racial 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026773368&pubNum=0004645&originatingDoc=Iccd36300c09f11ea8406df7959f232f7&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=bb13e2242cc14a0dba79cf5cde71748e&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026773368&pubNum=0004645&originatingDoc=Iccd36300c09f11ea8406df7959f232f7&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=bb13e2242cc14a0dba79cf5cde71748e&contextData=(sc.UserEnteredCitation)
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bias. There is no indication the voters believed that such bias was 
unobjectionable, that other remedies were preferable, or that an 
exemption was undesirable—the question was simply not put to 
them. (See Knight v. Super. Ct. (2005) 128 Cal.App.4th 14, 18 
[“[C]ourts are precluded from interpreting [an initiative] in a 
manner that was not presented to the voters.”].)  

That the voters expressed a general preference for a 
stronger death penalty is not relevant, as several cases have held 
in analyzing the Briggs Initiative, because the critical issue is 
whether the voters spoke with specificity in barring the 
particular impact “upstream.” Thus, in Oluwa, the Court held a 
legislative enactment an improper amendment because it 
provided post-sentencing conduct credits in direct contradiction 
to the Briggs Initiative’s “specific and pointed reference to an 
article of the Penal Code.” (Supra, 207 Cal.App.3d at p. 445). In 
People v. Cooper, by contrast, subsequent legislation concerned 
credits pre-sentence, and the Court found no amendment because 
the Briggs Initiative “[did] not specifically authorize or prohibit 
presentence conduct credits.” (Supra, 27 Cal.4th at p. 47.)  

Likewise, the Court of Appeal has held in numerous 
decisions that Senate Bill 1437, which narrowed the definition of 
felony murder, did not amend the Briggs Initiative because the 
voters did not specifically freeze in place the specific elements of 
that offense. (See Cruz, supra, 46 Cal.App.5th at p. 758 [“Neither 
the plain language of Proposition 7 nor its ballot materials 
included any restriction on the Legislature’s ability to define 
murder, malice, or the felony-murder rule.”]; Hunter, supra, 51 
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Cal.App.5th at p. 913 [voters “were not asked to vote on freezing 
the law regarding liability for murder”]; see also Solis, supra, 46 
Cal.App.5th at p. 779; People v. Super. Ct. (Gooden) (2019) 42 
Cal.App.5th 270, 275; People v. Bucio (2020) 48 Cal.App.5th 300, 
309-310; People v. Lamoureux (2019) 42 Cal.App.5th 241.) 
Implicit in these decisions is a rejection of any interpretation of 
the Briggs Initiative as seeking to maximize the individual 

number of executions. (See Hunter, supra, 51 Cal.App.5th at p. 
913 [“suggestion that the electorate’s intent in enacting 
Proposition 7 was to ‘broaden liability’ for murder is without 
merit”].) The voters’ preference for “a tough, effective death 
penalty law,” (Ballot Pamp., supra, argument in favor of Prop. 7, 
p. 34), does not compel a death sentence in every possible case. 
Thus, just as the Legislature was not forbidden from narrowing 
liability for felony murder, though it would reduce the number of 
possible death sentences, so too, the Legislature is not barred 
from exempting from death-eligibility people who can prove an 
RJA violation. Because the Briggs Initiative does not speak to the 
issue of what should happen when racial prejudice taints a 
capital case, the Legislature was free to address it.  

Nor does subdivision (e)(3) in any way undermine what the 
voters did contemplate in passing the Briggs Initiative. As 
discussed, the voters sought to increase the penalty for murder 
and broaden availability of the death penalty to deter violent 
crime. The RJA leaves this intact. Capital prosecution remains 
available for the same categories of cases in the first instance, 
and courts are still required to impose death when, at the close of 
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a capital penalty phase, the fact-finder determines that the 
aggravating evidence outweighs any mitigation. That specific 
cases are exempted from a possible death sentence after an RJA 
violation is proven does not decrease the penalty for murder, as 
the same mandatory minimums apply. Nor does it undermine 
any deterrent effect, as individuals hypothetically deterred by 
fear of capital punishment will not commit murder on the 
speculative proposition that they may later suffer an RJA 
violation. Individual exemptions based on errors in criminal 
proceedings cannot undermine the broad objective of the Briggs 
Initiative. 

Finally, this Court has held that even categorical 
exemptions from the death penalty ex ante—for entire categories 
of people, before criminal proceedings commence and without 
regard to any trial error—are consistent with the Briggs 
Initiative. In Bucio, the Court of Appeal held that the Briggs 
Initiative did not bar the Legislature from considering “evolving 
societal norms . . . to distinguish between different levels of 
culpability.” (Supra, 48 Cal.App.5th at p. 311.) This is the 
language of categorical exemption. (See Graham v. Florida (2010) 
560 U.S. 48, 59-60 [noting Court’s use of “categorical rules” to 
define “evolving standards of decency”].) This Court suggested 
the same conclusion in People v. Hajek, where the Court 
considered a claim that people with serious mental illness should 
be categorically exempted from the death penalty. ((2014) 58 
Cal.4th 1144, 1250-1252, as mod. on denial of rehg. (July 23, 
2014), and abrogated on other grounds by People v. Rangel (2016) 
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62 Cal.4th 1192.) The Court rejected the claim, but concluded, 
“We leave it to the Legislature, if it chooses, to determine exactly 
the type and level of mental impairment that must be shown to 
warrant a categorical exemption from the death penalty.” (Id. at 
1250-52.) Notably, the Court did not say, “We leave it to the 
voters,” or, “We leave it to the Legislature subject to the voters’ 

approval,” to authorize such an exemption. By extension, the 
RJA’s exemption of certain individuals only after they have 
suffered proven racial discrimination—a narrower exemption, 
based on misconduct in criminal proceedings—is within the 
Legislature’s authority. For these reasons, the RJA did not 
amend the Briggs Initiative and is consistent with article II, 
section 10 of the California Constitution. 

CONCLUSION  

The RJA is a considered a historic step toward finally 
eradicating racism from the operation of the criminal law in 
California, and the death penalty in particular. The Legislature 
took this step out of necessity, surveying existing law and finding 
it inadequate. Too often, courts refused to take action in response 
even to stark discrimination, based on a finding that the 
defendant had not shown it likely affected the outcome. Such 
precedents ignored the insidious nature of bias, the difficulties of 
proof, and the damage to the defendant and the system as a 
whole when racism goes unremedied. The Legislature squarely 
rejected this, particularly in the context of the death penalty, 
where the stakes are highest, and entanglement with racism is 
particularly troubling and deep-rooted. This Court should not 
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undo this progress. The Legislature spoke clearly and acted 
within its authority, and subdivision (e)(3) should remain intact 
as written and intended. 
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