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Plaintiffs-Respondents Pico Neighborhood Association and Maria
Loya (“Plaintiffs”) submit this Response to the Amicus Curiae Brief of
League of California Cities (“LCC”) and California Special Districts
Association (“CSDA”), together referred to herein as “Amici.”

L. INTRODUCTION

While purporting to support the positions of Defendant-Appellant
City of Santa Monica (“Defendant”), Amici’s Brief offers no substantive
argument on the question posed by this Court: “What must a plaintiff prove
in order to establish dilution under the California Voting Rights Act?”
Instead, Amici offer only an unadorned statement of support for
Defendant’s position together with their own largely speculative thoughts
about matters extraneous to the determinations to be made by this Court in
articulating legal standards and deciding this case. Neither the record nor
the decisions under review in this case present any occasion to consider
Amici’s ruminations on extraneous matters, such as how other California
political subdivisions may or may not have responded to the requirements
of the California Voting Rights Act (“CVRA”). Since Plaintiffs have
already fully briefed and refuted Defendant’s arguments, it is unnecessary,
and would be duplicative, to respond substantively to Amici’s unsupported
assertion that they agree with the standard proposed by Defendant.

Amici’s brief does, however, underscore one important point —
California’s political subdivisions require clarity on the CVRA, clarity that
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can only come from this Court deciding this case on the merits with
finality. (See Petitioners’ Opening Brief (“OB”’) OB-56-58; Petitioners’
Reply Brief (“RB”) RB-28-29). By applying the legal standards governing
violations of the CVRA to the trial court’s detailed factual findings, this
Court can illustrate exactly how a plaintiff establishes dilution under the
CVRA, just as the U.S. Supreme Court did in Thornburg v. Gingles (1986)
478 U.S. 30 when it explained how dilution is established under the federal
Voting Rights Act (“FVRA”). In this respect, Amici’s brief, while
purportedly supportive of Defendant, actually supports Plaintiffs’ position
and undercuts the contrary arguments made by Defendant.

II. AMICI OFFER NO EXPLANATION OR AUTHORITY FOR
THEIR SUPPORT OF DEFENDANT’S POSITION.

Unsurprisingly, the League of California Cities proclaims its support
for the lone city in this case — Defendant — which is itself a member of the
League of California Cities. But Amici provide absolutely no case law or
other authority for their support of Defendant’s position in this case. The
single case citation in their brief is in a footnote which only addresses the
CVRA’s limitation on the authority of charter cities, as established by
Jauregui v. City of Palmdale (2014) 226 Cal. App.4th 781 and subsequently

codified by Assembly Bill 277 in 2015. (See Amici Brief, at p. 13 n.10.)!

! Even without citing any legal authority, and providing no explanation for
their position, Amici nonetheless manage to misrepresent Plaintiffs’ case.
Specifically, at page 10 of their brief, Amici claim that “Plaintiffs’ theory
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Amici’s reluctance to offer more than a passing comment in support
of Defendant’s position is understandable, particularly in light of their
expression of the contrary view in the past. In an article published on the
official website of Amicus League of California Cities — Marguerite Leoni
and Christopher Skinnell, The California Voting Rights Act — two respected
practitioners specializing in the representation of cities, special districts,
and other governmental entities (including many of Amici’s members)
addressed some of the same questions at issue in this case, including the
CVRA’s protection of voting influence.? That article decisively supports

Plaintiffs’ interpretation of the CVRA, and is directly contrary to

of the case was that [] cross-over voting did not exist.” Plaintiffs have
never contended there is no white crossover voting. Rather, Plaintiffs
contend — as the evidence demonstrates, and the trial court found — that
there is usually insufficient white crossover voting for the Latino
community’s preferred candidate to win in Defendant’s at-large elections.
(24AA10675-10700; See Gingles, supra, 478 U.S. at 56 [“a white bloc vote
that normally will defeat the combined strength of minority support plus
white crossover votes rises to the level of legally significant white bloc
voting...The amount of white bloc voting that can generally minimize or
cancel black voters’ ability to elect representatives of their choice, however,
will vary from district to district according to a number of factors ...”]
(internal quotations and citations omitted).) There is, of course, some white
crossover voting — enough to enable the candidates most preferred by the
Latino community, e.g. Maria Loya, to receive the most votes of any
candidate in the remedial Pico Neighborhood district adopted by the trial
court. (24AA10734; RT2132:26-2134:14; RT2320:14-2322:2; RT2318:7-
2320:6; RT3076:9-3077:2; RA65-66; RA204)

2 Available at https://www.cacities.org/cetattachment/f736ba74-086a-4f5d-
beb7-853d898691d8/LR-Leoni-Skinnell-THE-CALIFORNIA-VOTING-
RIGHTS-ACT.aspx. The two authors’ specialized experience and
publications are summarized at p.1 fn. 1of the article.
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Defendant’s interpretation. In a section titled “Protection for Minority
Electoral Influence,” the article states, “The CVRA invalidates not only at-
large elections that prevent minority voters from electing their chosen
candidates, but also those that impair the ability of minority voters to
influence elections” (Id. at p. 3 (emphasis in original)) The article further
explains the effect of that legislative choice: “by opening the door to such
claims the CVRA greatly expands protection for minority voting rights”
over that provided by federal Law. (/d. at p. 4). Amici may not like the
Legislature’s choice to expand protections for California’s minority voters,
and thus dictate the election systems some of their members may not
employ, but it is the Legislature’s prerogative to make that choice.

Not only is Amici’s agreement with Defendant’s position contrary to
the analysis of the CVRA it previously promulgated to the League’s
member cities, it also should not be regarded as the position of California’s
cities generally. Amici concede that some of their member cities “favor by-
district elections” because with by-district elections “all constituencies ...
have a voice in city [] governance” (Amici Brief, p. 14), but what Amici
don’t say is that the cities that have switched from at-large to district-based
elections, including to comply with the CVRA, overwhelmingly are pleased
with that change. For example, the two California cities subject to the most
notable voting rights cases in California over the past thirty-five years —
Gomez v. City of Watsonville (1988) 863 F.2d 1407 and Jauregui v. City of
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Palmdale, supra — have expressed their support for the broad application of
the CVRA and support for Plaintiffs in this case. A majority of the
Palmdale City Council joined the legislative sponsor of the CVRA (Sen.
Richard Polanco) and a San Juan Capistrano city councilmember, in
submitting an amicus curiae brief in support of Plaintiffs in the intermediate
appellate court. Likewise, the City of Watsonville submitted an amicus
curiae brief in support of the plaintiffs in Sanchez v. City of Modesto (2006)
145 Cal.App.4th 660. (2006 WL 1546832, at *15 [“It is good for our
communities, and indeed for our State, that all citizens, regardless of their
race or color, have a fair opportunity to elect candidates of their choice.
That fair opportunity is one that the CVRA mandates.”].)

III. THIS COURT DECIDING THIS CASE ON THE MERITS

WILL PROVIDE CLARITY AND CERTAINTY TO
CALIFORNIA’S POLITICAL SUBDIVISIONS.

In their Conclusion, Amici state: “This case provides an opportunity
for this Court to provide needed clarity regarding the CVRA’s application.”
(Amici’s Brief, p. 20.) On that point, Amici are correct. The California
political subdivisions that Amici purport to represent, as well as the courts
and the public, would benefit from this Court providing that clarity.
Consistent with Amici’s plea, this Court should take the occasion of this
case both to articulate and to illustratively apply the standards for
establishing the vote dilution that violates the CVRA, in order to provide

the greatest possible amount of guidance for California’s local government



jurisdictions. (See OB-56-58, RB-29-32). The trial court’s detailed factual
findings, based on a six-week trial, provide this Court the vehicle by which
to demonstrate how an at-large election system should be evaluated when
challenged under the CVRA.

As Amici insist it must, the trial court did not assume that the law
either prefers or disfavors at-large election systems.? Rather, it
scrupulously analyzed Defendant’s elections, history and social, economic
and political circumstances, to determine whether those elections exhibit
racially polarized voting, and whether Defendant’s at-large method of

election dilutes the votes of the Latino minority. (24AA10680-10707.)

3 While the trial court did not favor or disfavor at-large or district-based
elections generally, the California Legislature has repeatedly recognized the
desirability of political subdivisions converting from at-large to district-
based elections, because it is at-large elections that have the greatest
capability to dilute minority votes. The CVRA itself demonstrates a
preference for district-based elections, as only at-large elections can be
challenged under the CVRA. (See Elec. Code, § 14027). Since enacting
the CVRA, the Legislature has facilitated political subdivisions’ conversion
from at-large to district-based elections, but have not done the same for
conversions in the opposite direction. (See, e.g., Sen. Bill 442 (2021) §
1(a)(4) [permitting county committees on school district organization to
convert school districts to district-based elections regardless of a contrary
city charter provision, because “At-large elections may operate to dilute
minority votes.”]; Assem. Bill 2220 (2016) permitting cities with a
population over 100,000 to adopt adopt district-based elections without a
vote of the electorate]; Sen. Bill 493 (2015) [permitting cities with a
population under 100,000 to adopt adopt district-based elections without a
vote of the electorate]; Assem. Bill 684 (2011) [permitting community
college districts to adopt district-based elections without a vote of the
electorate].)
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The trial court recited the legal standards applicable to determining racially
polarized voting (24AA10675-10684) and vote dilution (24AA10706-
10707). The trial court then applied those standards to the statistical and
qualitative evidence, finding both that Defendant’s elections are
consistently plagued by racially polarized voting (24AA10684-10694;
24AA10697-10700) and the at-large election system is responsible for vote
dilution (24AA10706-10707; 24AA10733-10735).

Under similar circumstances, and faced with the analogous question
of how vote dilution by at-large or multi-member districts is established
under the federal Voting Rights Act, the U.S. Supreme Court in Thornburg
v. Gingles, supra, not only articulated a legal standard but also illuminated
that standard by applying the factual findings of the district court,
ultimately concluding that those factual findings “satisfactorily address|[]
each facet of the proper legal standard.” (Gingles, 478 U.S. at 61.) This
Court should do likewise, giving Amici’s members the clarity they say they
desire, so they can intelligently decide, now 19 years after the enactment of
the CVRA, whether that law requires that they scrap at-large election
systems that have the effect of diluting minority votes. (See id. at 46-47
[The U.S. Supreme Court “has long recognized that multimember districts
and at-large voting schemes may operate to minimize or cancel out the

voting strength” of minorities.].)
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IV. CONCLUSION

Amici’s brief, based only on isolated and largely anecdotal bits of
information, and unsupported by either evidence in the record or legal
argument, provides no reasons for this Court to adopt the positions
advanced by Defendant. However, Amici’s ultimate concern — that its
members require clarity on the CVRA — does underscore the reasons this
Court should not only articulate a clear and objective legal standard on the
question of vote dilution, but should also apply that standard to the trial
court’s factual findings, affirming the decision and result of the trial court.

Dated: August 11, 2021 Respectfully submitted,

GOLDSTEIN, BORGEN, DARDARIAN & HO

/s/ Morris J. Baller
Morris J. Baller, Of Counsel

Attorneys for Plaintiffs-Respondents
Pico Neighborhood Association and
Maria Loya
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