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OPPOSITION TO MOTION FOR JUDICIAL NOTICE

Petitioner City of Oakland (“Oakland”) submits this opposition to the
Request for Judicial Notice (“Zadeh RIN) filed by Amici Curiae Reuben
Zadeh, Mable Chu, and Herb Nadel (the “Zadeh Amici’). On April 22, 2022,
four days after the last date for supplemental briefing as ordered by the Court,
the Zadeh Amici filed an untimely request asking this Court to take judicial
notice of over 600 pages of purported legislative history materials
concerning California Vehicle Code sections 9400.7 and 9400.8. Those
statutes have no bearing on the fundamental question at issue here: whether
a contractual franchise fee is exempt from the definition of “tax” under the
California Constitution. (See generally Oakland’s June 3, 2021 Answer to
Zadeh Amicus Brief (“Oakland Zadeh Answer”).) Indeed, neither Vehicle
Code 9400.8 nor its legislative history materials are relevant. They reflect no
intent to interfere with a local government’s legally and factually distinct
ability to exact contractual franchise fees that may encompass the right to use
the local government’s property, including streets and other rights of way,
consistent with independent historical jurisprudence governing franchises

and franchise fees.! (Id. at 11-13.)

! The Zadeh Amici incorrectly argue that Oakland’s franchise fees are paid
solely for “the use of city streets for their primary purpose of transportation.”
(Zadeh Amici Supp. Br. at 1.) In fact, Oakland’s franchise fees are paid in
exchange for the right to purchase valuable local government property
interests — i.e., exclusive waste-hauling franchises — which include but are



Oakland opposes the Zadeh RIN on two grounds. First, the Zadeh
RIJN is improper, unsupported, and fails to comply with California Rules of
Court 8.54 and 8.252. Second, it is untimely and prejudicial.

On the first ground, to obtain judicial notice by a reviewing court
under California Evidence Code section 459, a party must serve and file a
motion that states, among other things: “(A) Why the matter to be noticed is
relevant to the appeal; (B) Whether the matter to be noticed was presented to
the trial court and, if so, whether judicial notice was taken by that court; [and]
(C) If judicial notice of the matter was not taken by the trial court, why the
matter is subject to judicial notice under Evidence Code section 451, 452, or
453[.]” Cal. R. Ct. 8.252(a)(2). In addition, any motion presented to a
reviewing court must “stat[e] the grounds and the relief requested” and “be
accompanied by a memorandum.” Cal. R. Ct. 8.54.

The Zadeh RIN does not satisfy these procedural requirements. The
Zadeh Amici ask the Court to take notice of a list of materials under Evidence
Code sections 451 or 452, but they fail to explain why those materials are
properly subject to judicial notice under either section of the Evidence Code,
neither of which clearly permits doing so. Likewise, the Zadeh Amici

contend that “[t]hese materials contain information relevant to the Court’s

not limited to the right to use city streets for the purpose of providing services
to Oakland residents and earning profit therefrom. (See, e.g., Oakland
Opening Supp. Br. at 2-4.)



consideration in the matter on review,” Zadeh RIN p. 4, but they fail to
explain how the materials are relevant generally, let alone which specific
documents or sections of documents within the 600 pages submitted contain
relevant information. Indeed, the Zadeh Amici provide little more than a list
of documents, without the required memorandum or other support to justify
their request.

Here, as Oakland has established, Vehicle Code sections 9400.7 and
9400.8 are not relevant to the “franchise fee versus tax” question presently
before this Court. Those Vehicle Code statutes are part of an entirely separate
“statutory scheme that regulates fees based on vehicle weight” and prohibits
local agencies from charging fees on “legal loads,” i.e., weight-based fees.
(County Sanitation Dist. No. 2 v. County of Kern (2005) 127 Cal.App.4th
1544, 1621-22.) That statutory scheme has no direct bearing on a city’s or
county’s ability to charge contractual franchise fees for the use and/or
purchase of their property in carrying out a public utility or public service
franchise. (See Oakland Zadeh Answer at 11-13.) Accordingly, this Court
must decline to take judicial notice of the requested material because it is not
relevant. (See, e.g., AL Holding Co. v. O’Brien & Hicks, Inc. (1999) 75

Cal.App.4th 1310, 1313 fn. 2.)°

2 Although Oakland filed a Motion for Judicial Notice of certain legislative
history materials for Vehicle Code section 9400.8, it did so because those
materials are relevant to counter the Zadeh Amici’s arguments concerning



Moreover, the Zadeh Amici are asking this Court to do more than take
judicial notice of the existence of the legislative history materials they attach
to the Zadeh RIN. The Zadeh Amici want this Court to notice the statements
made therein as reflecting the actual intent and proper interpretation of
Vehicle Code sections 9400.7 and 9400.8. But courts may not take judicial
notice of “the truthfulness or proper interpretation of the contents of a
document,” only its existence. (/d.)

On the second ground, the Zadeh RIN is untimely and prejudicial. The
Zadeh Amici filed the Zadeh RJN on April 22, 2022, four days after the last
deadline to file supplemental briefing under the Court’s March 11 Order, and
nearly one year after principal briefing in this case was completed. The Zadeh
Amici raised their arguments concerning Vehicle Code section 9400.8 in the
late-filed amicus brief they submitted to the Court on April 28, 2021, which
Oakland rebutted on June 3, 2021. The time to seek judicial notice related to
those issues was one year ago, not in response to the Court’s request for
limited supplemental briefing. This unexplained delay is prejudicial to the
parties and the Court, who must now review over 600 pages of material to be
fully apprised of all matters that may be raised at oral argument. The Court

should not allow the Zadeh Amici’s repeated delays and late filings by

the application and relevance of that statute on this appeal. (See Oakland
Zadeh Answer at 13, fn. 3.) Oakland maintains that Vehicle Code section
9400.8 is not relevant to this appeal at all, and the Zadeh Amici’s arguments
on that point should be disregarded.



granting judicial notice of irrelevant materials inappropriate for judicial
notice at this late stage.
For these reasons, Oakland respectfully requests that the Court deny
the Zadeh RJN.
Dated: May 4, 2022 Respectfully submitted,
/s/ Cedric Chao

Cedric Chao
CHAO ADR, PC

/s/ Barbara Parker
Barbara Parker
Oakland City Attorney

Attorneys for Petitioner
CITY OF OAKLAND
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