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APPLICATION TO FILE AMICUS CURIAE BRIEF 
 Pursuant to Rule 8.520(f) of the California Rules of Court, the San 

Diego County District Attorney respectfully submits this application and 

proposed amicus curiae brief in support of the People of the State of 

California. 

 Neither the People of the State of California nor Defendant, or their 

counsel, authored any part of this brief, in whole or in part, or made a 

monetary contribution for the preparation or submission of this brief. 

INTERESTS OF AMICUS 
The San Diego County District Attorney (hereafter “SDCDA”) 

represents the People of the State of California in the criminal prosecution 

of felonies committed in San Diego County as well as misdemeanors in the 

unincorporated areas and most municipalities within the county. SDCDA’s 

chief mission is to pursue equal and fair justice for all through the ethical 

prosecution of crime and protection of victims within the state’s criminal 

justice system. In this capacity, SDCDA has a paramount interest in 

ensuring a fair and just result in all criminal cases. 

In People v. Simmons (2023) 96 Cal.App.5th 323, the Attorney 

General conceded the state constitutional requirement of a case-specific 

judicial harmless error analysis and miscarriage of justice determination 

prior to the setting aside of a judgment or granting of a new trial for 

violations of the California Racial Justice Act as codified in Penal Code 

section 745. In light of this prior concession by the Attorney General and 

the potential for a similar one in this case, SDCDA has a strong interest in 

addressing the first two questions posed by this Court in its June 12, 2025 

order for supplemental briefing. Those two questions give rise to important 

arguments concerning statutory construction, constitutional law and public 

safety yet to be considered due to improvident concessions made on behalf 
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of the People in the lower courts—concessions this Court should now 

reject. 

STATEMENT OF THE CASE 
 SDCDA submits that the People and Defendant have adequately 

discussed the relevant procedural history through their prior briefings in 

this case. 

QUESTIONS PRESENTED 
1. “Once a violation of Penal Code section 745, subdivision (a)(2) is 

established on direct appeal, is an analysis for harmless error required under 

article VI, section 13 of the California Constitution before relief can be 

granted under Penal Code section 745, subdivision (e)(2), regardless of 

whether there is a statutory obligation to conduct a harmless error analysis 

under Penal Code section 745?” 

2. “Does the Legislature have authority to declare that certain errors are 

a ‘miscarriage of justice’ within the meaning of article VI, section 13 of the 

California Constitution and thereby obligate courts to reverse a judgment 

whenever such an error is found, even when the error in question would 

otherwise be subject to review for harmless error?” 

STATEMENT OF FACTS 
 SDCDA submits that the People and Defendant have adequately 

discussed the relevant factual history through their prior briefings in this 

case. 

INTRODUCTION 
The Legislature enacted the California Racial Justice Act (hereafter 

also referred to as “RJA”) to combat racial bias and discrimination in the 

state’s criminal justice system by ensuring that race, ethnicity and national 

origin play no role in the attainment of convictions or sentences. As stated 

in the RJA, “Discrimination in our criminal justice system based on race, 

ethnicity, or national origin has a deleterious effect not only on individual 
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criminal defendants but on our system of justice as a whole.” (CA LEGIS 

317 (2020), 2020 Cal. Legis. Serv. Ch. 317 (A.B. 2542) (WEST).) To 

achieve this legitimate and important goal, the state legislature created 

remedies within the RJA to prevent racial bias and discrimination from 

infecting the decisionmaking process, whether or not purposeful. The RJA 

sets forth statutory violations and provides remedies specific to those 

violations to redress the resulting harms to criminal defendants and 

maintain the integrity of the criminal justice system.  

While a worthy endeavor, notably the Legislature declared that 

punishment was not the purpose of the RJA, and expressed an overriding 

interest in protecting the fairness, integrity and public confidence in our 

state’s criminal justice system. It is also important to recognize that, like 

criminal defendants, victims also represent diverse populations of race, 

ethnicity and national origin and their constitutional rights under Marsy’s 

law play no small role in the assessment of whether a prejudice analysis is 

required for RJA violations. Often members of protected classes 

themselves, crime victims must be considered as well in any assessment of 

legislative intent and statutory interpretation of the RJA, especially when 

the Constitution requires prompt and final conclusion of their cases. 

Certainly, there can be circumstances of bias that would clearly permit RJA 

relief; but it is also true that there can be circumstances so de minimis, 

innocuous, or sufficiently cured that to permit a judgment to be reversed 

without a harmless error analysis would result in injustice. 

 In addition, the RJA’s important remedies can only effectively 

preserve the integrity of our criminal justice system when they are 

harmonized with our state constitution and its provisions yield to any 

inconsistent voter initiatives. To this end, the RJA remains subject to the 

state constitutional requirement under Article VI, section 13 that a court 

conduct a harmlessness analysis before any judgment is overturned or new 
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trial granted on direct appeal. This constitutional provision constitutes a 

restriction on legislative powers by the People through the initiative 

process. Any reading of the RJA as foreclosing a prejudice assessment prior 

to imposing a remedy would not only run counter to the legislative goals in 

enacting the RJA and lead to unjust results but would also be 

unconstitutional.   

 Accordingly, the first two questions posed by this Court in its order 

for supplemental briefing on the RJA offer two distinct paths for resolving 

them. One approach is through statutory construction, while the other is 

through a constitutional restriction on legislative powers. Both approaches 

lead to the conclusion that judicial harmless error analysis as well as a 

judicial determination that an RJA violation constituted a miscarriage of 

justice are required before a remedy for that violation can be imposed. This 

analysis and determination, in compliance with the California Constitution, 

may not be circumvented by the Legislature. 

Neither Article VI, section 13 nor the RJA permit unwarranted relief 

to defendants for inconsequential errors or contemplate punishment for 

nonprejudicial errors. Instead, the state constitution and RJA require 

remedies specific to the violation. To interpret the RJA in any manner that 

does not require a harmlessness analysis would be to allow for improper 

legislative overreach. Preserving a prejudice assessment for RJA violations 

will ensure that racial bias and discrimination do not infect the 

decisionmaking process or impact the integrity of our criminal justice 

system.  
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ARGUMENT 
I. 

ARTICLE VI, SECTION 13 OF THE CALIFORNIA 
CONSTITUTION REQUIRES A JUDICIAL HARMLESS ERROR 

ANALYSIS AND A JUDICIAL MISCARRIAGE OF JUSTICE 
DETERMINATION BEFORE RELIEF CAN BE GRANTED FOR 

RACIAL JUSTICE ACT VIOLATIONS ON DIRECT APPEAL 
Article VI, section 13 of the California Constitution bars judgments 

from being set aside or the granting of new trials on direct appeal in the 

absence of a harmless error assessment by a court with an accompanying 

judicial determination, after an examination of the entire cause, that a 

violation of state law in the case proceedings resulted in a miscarriage of 

justice. The language of this constitutional mandate vests the power to set 

aside judgments and grant new trials exclusively in the courts. Accordingly, 

a judicial harmless error analysis is required before relief can be granted on 

direct appeal for violations of the California Racial Justice Act, regardless 

of any statutory obligation to show prejudice or not. 

A.  The State Constitutional Mandate for Judicial Harmless Error  
 Analysis  
 On October 10, 1911, the California Constitution was amended by 

the electorate to add section 4 ½ of article VI 1 , which read as follows: 

“No judgment shall be set aside, or new trial granted in any 
criminal case on the ground of misdirection of the jury or the 
improper admission or rejection of evidence, or for error in any 
matter of pleading or procedure, unless after an examination of 
the entire cause including the evidence, the court shall be of the 
opinion that the error complained of has resulted in a 
miscarriage of justice.” 
 

(People v. O’Bryan (1913) 165 Cal. 55, 63, quoting former art. VI, § 4 ½; 

see also People v. Hines (1964) 61 Cal.2d. 164, 179 (conc. & diss. opn. of 

 
1  All further references to article VI are to the California 

Constitution unless noted otherwise. 
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Schauer, J.), disapproved on another ground in People v. Murtishaw (1981) 

29 Cal.3d 733, 774, fn. 40, superseded by statute on another ground as 

stated in People v. Boyd (1985) 38 Cal.3d 762, 773.) Article VI, section 4 

½, was later made applicable to civil as well as criminal judgments and 

trials. (People v. Hines, supra, 61 Cal.2d at p. 179.) 

In People v. O’Bryan, supra, 165 Cal. 55, this Court explained, 

Section 4 ½ of article VI of our constitution must be given at 
least the effect of abrogating the old rule that prejudice is 
presumed from any error of law. Where error is shown [,] it is 
the duty of the court to examine the evidence and ascertain from 
such examination whether the error did or did not in fact work 
any injury. The mere fact of error does not make out a prima 
facie case for reversal which must by overcome by a clear 
showing that no injury could have resulted. 
 

(Id. at p. 65.) 

  On November 8, 1966, the voters approved Proposition 1A, which 

made various changes to the state constitution. In relevant part, article VI 

(including section 4 ½), was repealed in its entirety, revised to eliminate 

redundant, obsolete or unnecessary provisions, and then reenacted anew 

under the judicial powers section of the California Constitution. (See Leone 

v. Medical Board of California (2000) 22 Cal.4th 660, 666-667; Powers v. 

City of Richmond (1995) 10 Cal.4th 85, 93-94; California Proposition 1A, 

Revisions to the Constitution Amendment (1966), pp. 2-5, https://ballot 

pedia.org/California_Proposition_1A_Revisions_to_the_Constitution_Ame 

ndment_(1966); Voter Information Guide for 1966, General Election 

(1966), UC Hastings Scholarship Repository, PART II – APPENDIX at pp. 

16-23, http://repository.uchastings.edu/ca_ballot _props/695 [hereafter 

“Voter Information Guide for 1966”].) 
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 Through Proposition 1A, former article VI, section 4 ½, was 

reenacted as article VI, section 13, which now reads: 

No judgment shall be set aside, or new trial granted, in any 
cause, on the ground of misdirection of the jury, or of the 
improper admission or rejection of evidence, or for any error as 
to any matter of pleading, or for any error as to any matter of 
procedure, unless, after an examination of the entire cause, 
including the evidence, the court shall be of the opinion that the 
error complained of has resulted in a miscarriage of justice. 
 

As such, article VI, section 13 constitutes the governing 

constitutional provision for the setting aside of judgments and granting of 

new trials for violations of state law. (People v. Cahill (1993) 5 Cal.4th 

478, 487-488.) “[U]nder the ‘miscarriage of justice’ standard of article VI, 

section 13, a trial court error generally is not reversible unless there is a 

reasonable probability that the defendant was prejudiced as a result of the 

error.” (People v. Crayton (2002) 28 Cal.4th 346, 364.) 

B.  The California Racial Justice Act 
In 2020, the state Legislature enacted the California Racial Justice 

Act (hereafter “RJA”) through Assembly Bill No. 2542 (2019-2020 Reg. 

Sess.)(Stats.2020, ch. 3, § 3.5), which is primarily codified in Penal Code 

section 745 (hereafter “section 745”). (See People v. Wilson (2024) 16 

Cal.5th 874, 944-945.) Under section 745, subdivision (a), defendants can 

allege and, by a preponderance of the evidence, establish violations of the 

RJA where the judge, attorneys, law enforcement officers, expert witnesses 

or jurors in the case exhibit racial bias or animus towards the defendant, 

where racially discriminatory language is used against the defendant in 

court or other proceedings in the case, and where the defendant can show 

he or she was charged or convicted of a more serious offense or received a 

longer or more severe sentence than similarly situated defendants due to 

their race or the victim’s race. (Id. at p. 945.) 
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 Subdivision (e) of section 745 sets forth trial court and appellate 

remedies for violations of the RJA. The available prejudgment remedies 

consist of declaring a mistrial at the defendant’s request, discharging the 

jury panel and empaneling a new jury, dismissing enhancements, special 

circumstances or special allegations, and reducing one or more charges. 

The postjudgment remedies consist of vacating the conviction and sentence 

and ordering new proceedings or modifying the judgment to a lesser 

included or lesser related offense with a new sentence no greater than that 

previously imposed, as well as vacating only the sentence and imposing a 

new sentence no greater than that previously imposed. (§ 745, subds. (e)(1) 

& (e)(2).) 

C.  Article VI, Section 13, Requires a Judicial Harmless Error Analysis 
and Miscarriage of Justice Determination for Errors of State Law, 
Regardless of Any Statutory Requirement to Show Prejudice 

Article VI, section 13 enacted through Proposition 1A, expressly 

requires a case-specific examination of the entire cause prior to vacating a 

conviction or ordering a new trial, and expressly vests that power in the 

courts. “If the language is unambiguous and a literal construction would not 

result in absurd consequences, we presume that the voters intended the 

meaning on the face of the initiative and the plain meaning governs.” 

(Schmeer v. County of Los Angeles (2013) 213 Cal.App.4th 1310, 1316; see 

also Woo v. Superior Court (2000) 83 Cal.App.4th 967, 975 [“We presume 

that the voters intended the meaning apparent on the face of the measure, 

and our inquiry ends”].) 

As such, article VI, section 13 sets forth a harmless-error rule for 

violations of state law. (People v. Blackburn (2015) 61 Cal.4th 1113, 1132  -

1133) Under the generally applicable test for such errors, “ ‘a “miscarriage 

of justice” should be declared only when the court “after an examination of 

the entire cause, including the evidence,” is of the “opinion” that it is 
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reasonably probable that a result more favorable to the appealing party 

would have been reached in the absence of the error.’ ” (People v. Cahill, 

supra, 5 Cal.4th at p. 492, quoting People v. Watson (1956) 46 Cal.2d 818, 

836 (Watson test).)   

This Court has recognized, however, that some procedural errors are 

not susceptible to an assessment of prejudice in a reasoned manner based 

on a review of the record or strength of the evidence. (People v. Blackburn, 

supra, 61 Cal.4th at p. 1132, 1133.) “In this latter category are certain 

structural errors that deny the defendant a fundamental constitutional right 

or otherwise do not lend themselves to ordinary harmless error analysis.” 

(People v. Braxton (2004) 34 Cal.4th 798, 815.) Thus, article VI, section 

13, also encompasses a “limited category of error” where the denial of 

certain fundamentals rights guaranteed to a defendant, such as the right to 

jury trial, would constitute a “miscarriage of justice” regardless of the state 

of the evidence. (People v. Cahill, supra, 5 Cal.4th at p. 492; see, e.g. 

People v. Blackburn, supra, 61 Cal.4th at pp. 1132-1133 [holding the 

erroneous denial of the statutory right to a jury trial for MDO defendants 

was a miscarriage of justice].) 
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A violation of section 745, subdivision (a), is not such an error. 

Unlike structural errors, for instance the complete denial of a jury trial, it 

cannot be said that RJA violations defy harmless error review or that their 

effect on the verdict cannot be assessed in a reasoned manner. Tellingly, 

nothing in the legislative findings and declarations of Assembly Bill 2542 

asserts that RJA violations are not susceptible to harmless error review. 

(See Stats.2020, ch. 317, § 2.) Moreover, violations of the RJA statute do 

not in and of themselves constitute denials of any fundamental 

constitutional right. 2 

 Since violations of section 745, subdivision (a), do not fall into the 

“limited category of error” constituting a miscarriage of justice “without 

regard to the state of the evidence,” a judicial harmless error analysis is 

constitutionally required before relief can be granted under section 745, 

subdivision (e). Like any other violation of a state statute, “[a]n error-free 

trial exists more in imagination than in reality.” (People v. Jeffery (2006) 

142 Cal.App.4th 192, 194.) “Many a judgment in a criminal case is tethered 

to the principle of harmless error. Errors that make no difference to the 

outcome of a case do not undermine the judgment.” (Ibid.) 

D.  Because Penal Code Section 745, Subdivision (e), Expressly 
Subordinates Its Remedy Requirements to Constitutional 
Provisions Approved by the Voters, There Is Also a Statutory 
Obligation to Conduct Harmless Error Analysis for Racial Justice 
Act Violations Before Relief Can Be Granted 

The first question posed by this Court in its supplemental briefing 

order asks whether article VI, section 13 requires harmless error analysis 

for a violation of the Racial Justice Act before relief can be granted on 

 
2  Of course, defendants may claim a violation of section 745, 

subdivision (a), also resulted in a denial of their constitutional rights to due 
process. However, the statutory and constitutional claims are distinct, and 
the Court’s first question is premised solely on a violation of the RJA 
statute.  
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direct appeal, regardless of whether there is a statutory obligation to do so 

under section 745. The question is premised on a potential conflict which 

does not exist between section 745 and article VI, section 13.  

 As previously stated, article VI, section 13, of the California 

Constitution bars judgments from being set aside or the granting of new 

trials in the absence of a judicial determination, after an examination of the 

entire cause including the evidence, that a violation of state law in the case 

proceedings resulted in a miscarriage of justice. Importantly, article VI, 

section 13 in its current form was most recently reenacted through an 

initiative approved by the voters in 1966. 

 The Legislature cannot amend the state constitution. (Arden 

Carmichael, Inc. v. County of Sacramento (2000) 79 Cal.App.4th 1070, 

1077.) Implicitly recognizing this limit on their legislative powers and 

wisely preserving the constitutionality of section 745, the Legislature 

enacted the remedy provision of the RJA statute as follows: 

“Notwithstanding any other law, except for an initiative approved by the 

voters, if the court finds, by a preponderance of evidence, a violation of 

subdivision (a), the court shall impose a remedy specific to the violation 

found from the following list of remedies . . . .” 3  (Stats.2020, ch. 317, § 3, 

subd. (e) [emphasis added].)  

 If the language of a statute is “clear and unambiguous our inquiry 

ends. There is no need for judicial construction and a court may not indulge 

in it. [Citation.] If there is no ambiguity in the language, we presume the 

Legislature meant what it said and the plain meaning of the statute governs. 

 
3  Section 745, subdivision (e), was subsequently amended to also 

exempt petitions for writs of habeas corpus filed from judgments entered 
before January 1, 2021, as provided for in a new subdivision (k) of the 
statute. (Assem. Bill No. 256 (2021-2022 Reg. Sess.) Stats.2022, ch. 739, § 
2; Senate Bill No. 883 (2023-2024 Reg. Sess.) Stats.2023, ch. 311, § 6.)  
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[Citation.]” (People v. Superior Court (Ghilotti) (2002) 27 Cal.4th 888, 

905, quoting Diamond Multimedia Systems, Inc. v. Superior Court (1999) 

19 Cal.4th 1036, 1047 [internal quotation marks omitted]; accord People v. 

Torres (2001) 25 Cal.4th 680, 685; Niedermeier v. FCA US LLC (2024) 15 

Cal.5th 792, 804.) Also, “the Legislature is deemed to be aware of existing 

laws when it enacts legislation.” (People v. Lopez (2024) 99 Cal.App.5th 

1242, 1249, citing People v. Overstreet (1986) 42 Cal.3d 891, 897.) 

 In section 745, subdivision (e), the Legislature clearly and 

unambiguously exempted its remedy mandate from constitutional 

provisions approved by the voters through the initiative process. 

Accordingly, RJA violations of section 745, subdivision (a), remain subject 

to the constitutional requirements of a judicial harmless error analysis and 

judicial miscarriage of justice determination under Article VI, section 13, 

prior to granting any relief for those violations under subdivision (e) of 

section 745. 

 SDCDA recognizes that the Court’s first question only concerns 

RJA violations established on direct appeal. However, the Court’s 

resolution of that question will inevitably impact RJA remedies in the trial 

courts, which warrants consideration as well. 

Although harmless error analysis under article VI, section 13 is most 

often considered a judicial function of the appellate courts, the 

constitutional provision also governs relief in the state’s trial courts. A 

“trial court, no less than the appellate court, is expressly enjoined by article 

VI, [former] section 4 ½ (now §13), of our Constitution from granting a 

new trial for error of law unless such error is prejudicial.” (Bristow v. 

Ferguson (1981) 121 Cal.App.3d 823, quoting Brown v. George 

Pepperdine Foundation (1943) 23 Cal.2d 256, 262, and Sparks v. Redinger 

(1955) 44 Cal.2d 121, 125.) 
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Before ordering a case retried, the trial court must make its 
independent determination, under article VI, section 13 of the 
California Constitution, both that error occurred, and that the 
error prevented the complaining party from receiving a fair trial. 
[Citation.] Thus, it has been said that the trial court has no 
discretion to award a new trial where no prejudicial error 
occurred. 
 

 (People v. Ault (2004) 33 Cal.4th 1250, 1262-1263 [emphasis in original]; 

see also (Sherman v. Kinetic Concepts, Inc. (1998) 67 Cal.App.4th 1152, 

1160, quoting Osborne v. Cal-Am Financial Corp. (1978) 80 Cal.App.3d 

259, 265-266 [because trial courts are bound by article VI, section 13, they 

have no discretion to grant new trials for harmless errors]; accord Garcia v. 

Rehrig International, Inc. (2002) 99 Cal.App.4th 869, 875.) 

This is significant since section 745, subdivision (e), of the RJA 

provides for prejudgment remedies in the trial court as well as 

postjudgment relief. Again, given the statute’s express subordination to 

initiatives approved by the voters, the RJA requires a harmless error 

analysis and miscarriage of justice determination by a court—whether at 

trial or on direct appeal—prior to granting relief for a violation of section 

745, subdivision (a).   

E.  Assembly Bill No. 2542 Further Shows a Legislative Intent that 
Harmless Error Analysis Be Conducted Before Imposing Remedies 
for Racial Justice Act Violations 

In People v. Simmons (2023) 96 Cal.App.5th 323 (Simmons), a two  -

to-one decision of the Second Appellate District, Division Six, the court 

implicitly found ambiguity on the question of prejudice and proceeded to 

the second stage of statutory construction to determine the Legislature’s 

intent in enacting the RJA. (See id. at p. 337.) The Simmons majority then 

discerned a legislative intent to foreclose case-specific harmlessness 

analyses for RJA violations from the “shall impose a remedy” language of 

section 745, subdivision (e), as well as the legislative findings and 
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declarations set forth in Assembly Bill No. 2542. (Id. at p. 337; accord 

People v. Stubblefield (2024) 107 Cal.App.5th 896, 924.)  

The primary language in Assembly Bill 2542 upon which the 

Simmons majority relied is the following: 

It is the intent of the Legislature “to eliminate racial bias from 
California’s criminal justice system because racism in any form 
or amount, at any state of a criminal trial, is intolerable, inimical 
to a fair criminal justice system, is a miscarriage of justice under 
Article VI of the California Constitution, and violates the laws 
and Constitution of the State of California.” 
 

(Simmons, supra, 96 Cal.App.5th at p. 337 [emphasis in original], quoting 

Assem. Bill No. 2542, ch. 317 § 2, subd. (i).) 

 Concluding that “[t]he plain language of the statute thus mandates 

that a remedy be imposed without requiring a show of prejudice,” the 

Simmons majority opinion further cited a treatise and the Legislature’s 

subsequent 2022 amendment to section 745, which requires harmless error 

analysis for habeas petitions in which judgment was entered prior to 

January 1, 2021 and “ ‘only in those cases,’ ” as “a strong indication that 

the Legislature did not intend a case-specific prejudice inquiry to be 

performed in [other] cases.” 4  (Simmons, supra, 96 Cal.App.5th. at p. 337.) 

However, there are competing and more reasonable interpretations of 

legislative intent that were overlooked in Simmons (most likely due to 

improvident concessions made on behalf of the People) which show the 

Legislature did not intend to eliminate a prejudice requirement or judicial 

 
4  The amendment added subdivision (k) of section 745, which reads, 

“For petitions that are filed in cases for which judgment was entered before 
January 1, 2021, and only in those cases, if the petition is based on a 
violation of paragraph (1) or (2) of subdivision (a), the petitioner shall be 
entitled to relief as provided in subdivision (e), unless the state proves 
beyond a reasonable doubt that the violation did not contribute to the 
judgment.” 
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harmless error analysis for RJA violations raised in the trial court, claimed 

on direct appeal or contained in habeas petitions challenging judgments 

entered on or after January 1, 2021. 

 This Court has long cautioned that “the basic principle of statutory 

construction [is] that laws should be sensibly interpreted, and general terms 

in statutes will not be construed to lead to unjust or oppressive results.” 

(Citizens Utilities Company of California v. Superior Court (1963) 59 

Cal.2d 805, 811 [citations omitted]; see also People v. Mendoza (2000) 23 

Cal.4th 896, 911 [“reject[ing] a statutory construction that would produce” 

an “absurd and unjust result”].)  

“ ‘[I]f the statutory language permits more than one reasonable 
interpretation, courts may consider other aids, such as the 
statute’s purpose, legislative history, and public policy.’ ” When 
more than one statutory construction is arguably possible, our 
policy is “ ‘to favor the construction that leads to the more 
reasonable result.’ [Citation.] This policy derives largely from 
the presumption that the Legislature intends reasonable results 
consistent with the apparent purpose of the legislation. 
[Citation.] Thus, our task is to select the construction that 
comports most closely with the Legislature’s apparent intent, 
with a view to promoting rather than defeating the statutes’ 
general purpose, and to avoid a construction that would lead to 
unreasonable, impractical, or arbitrary results.” [Citation.] 
 

(Niedermeier v. FCA US LLC, supra, 15 Cal.5th at p. 804.)  

As recognized by this Court in People v. Wilson, supra, 16 Cal.5th 

874, the express intent of the Legislature in enacting the RJA was “ ‘to 

eliminate racial bias from California’s criminal justice system’ and ‘to 

ensure that race plays no role at all in seeking or obtaining convictions or in 

sentencing.’ ” (Id. at pp. 944-945, quoting Stats.2020, ch. 317, § 2, subd. (i) 

[Assem. Bill No. 2542].) “To that end, the RJA prohibits the state from 

seeking or obtaining a criminal conviction, or seeking, obtaining, or 

imposing a sentence, on the basis of race, ethnicity, or national origin.” (Id. 
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at p. 945, citing § 745, subd. (a).) If the RJA were read to foreclose an 

assessment of prejudice prior to imposing a remedy, it would far overshoot 

these stated legislative goals and lead to unjust results. 

A violation of the RJA, which is inconsequential, non-prejudicial or 

sufficiently cured during court proceedings (as through the striking of 

testimony and effective jury admonitions), “plays no role” in the 

defendant’s conviction or sentencing. It follows that the conviction or 

sentencing in which an RJA violation plays no role cannot be deemed to 

have been sought, obtained or imposed “on the basis of race, ethnicity, or 

national origin.” (Compare Phillips v. Honeywell International (2017) 9 

Cal.App.5th 1061, 1066 [finding certain evidence “plays a role in this 

appeal because [Defendant] contends its admission into evidence was 

prejudicial error”].) A remedy for such an inconsequential violation would 

harm rather than protect the fairness and integrity of the criminal justice 

system.  

As for implicit racial bias, the Legislature has made clear that its 

purpose in enacting the RJA “is not to punish this type of bias, but rather to 

remedy the harm to the defendant’s case and to the integrity of the judicial 

system.” (Stats.2020, ch. 317, § 2, subd. (i) [emphasis added].) If an RJA 

violation is so minimal, inconsequential or nonprejudicial as to constitute 

harmless error, there would be no harm to the defendant or the integrity of 

the judicial system to remedy under the statute. In such a case, the 

disproportionate remedies under section 745, subdivision (e)(1), would 

amount to punishment contrary to the Legislature’s stated goals. 

Accordingly, a fair and comprehensive reading of AB 2542 reveals a 

legislative intent to preserve harmless error analysis for violations of 

section 745, subdivision (a). 
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Notably, the Legislature intended that the RJA address the problem 

of “racism infecting decisionmaking in the criminal justice system.” 

(Stats.2020, ch. 317, § 2, subd. (h).) It goes without saying that a violation 

of section 745, subdivision (a), that is so nonprejudicial as to constitute 

harmless error has not infected the decisionmaking process in the 

defendant’s trial. 

Similarly, section 745, subdivision (e), instructs trial courts to 

impose “a remedy specific to the violation” of subdivision (a) of the statute. 

The fashioning of a remedy specific to a violation necessarily implicates an 

assessment of prejudice to the defendant’s case. Otherwise, the choice of 

remedies under section 745, subdivision (e), would be random and 

standardless. Of course, no remedy could be specific to an RJA violation 

which caused no injury or prejudice to the defendant. 

Following the Simmons majority’s example of citing to subsequent 

RJA-related legislation as an indicator of legislative intent, the 

Legislature’s 2021 amendment to Penal Code section 1385 should also be 

noted. In relevant part, Senate Bill No. 81 (2021-2022 Reg. Sess.) 

(Stats.2021, ch. 721, § 1), added subdivision (c)(3)(A) to section 1385, 

which lists as a circumstance weighing greatly in favor of the dismissal of 

an enhancement where “[a]pplication of the enhancement would result in a 

discriminatory racial impact as described in paragraph (4) of subdivision (a) 

of section 745.” 

This amendment to the statute governing court-ordered dismissals in 

the interest of justice, shows the Legislature’s concern that the “impact” of 

an RJA violation be considered at least for purposes of dismissing an 

enhancement. It would be illogical and confusing to require an assessment 

of prejudicial impact under section 1385 but not under section 745, 

subdivision (e)(1), for the same remedy after an RJA violation. To not 

require any impact or prejudice assessment for dismissal of an enhancement 
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under section 745, subdivision (e)(1), would essentially render the section 

(c)(3)(A) of Penal Code section 1385 surplusage. “[C]ourts aim to interpret 

statutes in a manner that avoids surplusage.” (Los Angeles Unified School 

District v. Superior Court (2023) 14 Cal.5th 758, 781-782, citing Brennon 

B. v. Superior Court (2022) 13 Cal.5th 662, 691.)  

As previously stated, courts must endeavor “ ‘to avoid a construction 

that would lead to unreasonable, impractical, or arbitrary results’ ” when 

interpreting a statute (Niedermeier v. FAC US LLC, supra, 15 Cal.5th at p. 

804, quoting Imperial Merchant Services, Inc. v. Hunt (2009) 47 Cal.4th 

381, 388) or an absurd and unjust result (People v. Mendoza, supra, 23 

Cal.4th at p. 911; Citizens Utilities Company of California v. Superior 

Court, supra, 59 Cal.2d at p. 811). Reading harmless error analysis out of 

the RJA would lead to unreasonable, unjust, and unintended results. 

For example, a single innocuous comment “whether or not 

purposeful” during court proceedings can establish a violation under the 

RJA. (See § 745, subd. (a)(2).) Absent any requirement to show prejudice, 

the statute would mandate a disproportionate remedy of either declaring a 

mistrial, discharging the jury, dismissing an enhancement, striking a special 

circumstance or special allegation, or reducing one or more charges for the 

violation—regardless of the de minimis or innocuous nature of the 

comment. (See § 745, subd. (e)(1).) 

Similarly, a trial juror who is observed exhibiting racial bias in pre  -

deliberation proceedings outside the presence of the other jurors (such as 

during a recess) and is thereafter substituted by an alternate juror would 

nonetheless require declaration of a mistrial or discharge of the entire jury 

in the absence of a prejudice assessment. Neither the fact that no other juror 

was aware of the offending juror’s comment or implicit bias nor the use of 

any effective curative admonition would matter in this example. Contrary 

to the Legislature’s intent in drafting the RJA, this would constitute 
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punishment rather than remedying harm to the defendant or ensuring the 

integrity of the judicial system. Insofar as the Legislature intended for the 

RJA to encompass implicit as well as intentional bias, the need for harmless 

error analysis is even greater. As the Legislature stated, implicit bias is 

“often unintentional and unconscious” on the part of the offender. 

(Stats.2020, ch. 317, § 2, subd. (i).) It would be difficult to determine 

whether such bias “play[ed] a role” in, or formed the basis in whole or in 

part, of a conviction or sentence without assessing prejudice. (See ibid.) 

Indeed, implicit bias may only be discernable through a prejudice 

assessment since it is often unintentional and unconscious. 

Postjudgment, appellate counsel will be encouraged—indeed owe a 

duty to their clients—to exhaustively search the record to find anything that 

could be construed as an RJA violation to easily win reversal of a 

conviction or sentence on ineffective assistance of trial counsel grounds if 

there is no requirement for a harmless error determination. (See Simmons, 

supra, 96 Cal.App.5th at p. 344 (dis. opn. of Yegan, J.) [“counsel will scour 

trial transcripts in search of the new and magical reversal ticket”].) The 

absence of a prejudice requirement would relegate RJA claims in many 

cases to a remedy in search of a violation, instead of an effective tool in 

eradicating racial discrimination in the justice system. This would truly lead 

to unjust, unreasonable, impractical and arbitrary consequences if section 

745 is read to exclude the need for harmless error analysis. 

The express goal of the Legislature in drafting the RJA was to 

ensure that racial discrimination plays no role in criminal convictions and 

sentences, not to punish or subvert justice and the truth-seeking function 

served by a criminal trial. “The law is not a game of ‘gotcha’ that should be 

played to unfairly penalize the prosecution” and frustrate legislative intent. 

(See Barragan v. Superior Court (People) (2007) 148 Cal.App.4th 1478, 

1485 [interpreting sections 1009 and 995].) 
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Any statutory construction of section 745 which eliminates the 

requirement of harmless error analysis would run afoul of article VI, 

section 13, which requires a judicial finding of a miscarriage of justice 

before reversing a judgment or ordering a new trial for state law error. 

Accordingly, if this Court were to find section 745 susceptible of two 

reasonable interpretations insofar as the prejudice question, the construction 

which harmonizes the statute with the state constitution mandating 

harmless error analysis must prevail. 

“In considering the constitutionality of a legislative act we 
presume its validity, resolving all doubts in favor of the Act. 
Unless conflict with a provision of the state or federal 
Constitution is clear and unquestionable, we must uphold the 
Act. [Citations.] Thus, wherever possible, we will interpret a 
statute as consistent with applicable constitutional provisions, 
seeking to harmonize Constitution and statute. [citations.]” 
 

(Arcadia Unified School District v. State Department of Education (1992) 2 

Cal.4th 251, 260, quoting California Housing Finance Agency v. Elliott 

(1976) 17 Cal.3d 575, 594 [emphasis added]; accord In re Marquez (2003) 

30 Cal.4th 14, 19.) A mandatory harmless error analysis for RJA violations 

provides that harmony with the state constitution. 

F.  The Significant Constitutional Rights of Crime Victims Support the 
Conclusion that a Harmless Error Assessment is Mandatory for 
Racial Justice Act Claims 

In its enactment of the RJA, the Legislature also expressed an 

overriding interest in protecting the fairness, integrity and public 

confidence in our state’s criminal justice system. (See Stats.2020, ch. 317, § 

2, subds. (a) & (i).) Like criminal defendants, victims represent diverse 

populations of race, ethnicity and national origin, and are often members of 

protected classes themselves. Therefore, crime victims must be considered 

as well in any assessment of legislative intent and statutory interpretation of 

the RJA.    
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The vacatur of a conviction or a sentence in a case, without the 

constitutionally required harmless error analysis, erodes the constitutionally 

guaranteed protections victims of crime have under Marsy’s Law. The 

California Constitution states,  

The People of the State of California find and declare all of the 
following… 
 
Victims of crime are entitled to finality in their criminal cases. 
Lengthy appeals and other post-judgment proceedings that 
challenge criminal convictions, frequent and difficult parole 
hearings that threaten to release criminal offenders, and the 
ongoing threat that the sentences of criminal wrongdoers will 
be reduced, prolong the suffering of crime victims for many 
years after the crimes themselves have been perpetrated. This 
prolonged suffering of crime victims and their families must 
come to an end. 
 

(Cal. Const., art. I, § 28, subd (a)(6)) 

              To further the above goals, crime victims are guaranteed the right 

“[t]o be heard, upon request, at any proceeding… in which a right of the 

victim is at issue.” (Cal. Const., art. I, § 28, subd. (b)(8).) One such right is 

the right to a “prompt and final conclusion of the case…” (Cal. Const., art. 

I, § 28.) 

              Thus, crime victims would be denied their constitutional right to 

be heard regarding the finality of their case if the People were prohibited 

from arguing that the alleged RJA error, even if true, had little-to-no impact 

on the outcome of the case, as required by article VI, section 13. This is 

because the California Constitution gives victims the right to have the 

prosecuting attorney enforce Marsy’s Law, upon request. (Cal. Const., art. 

I, § 28, subd (c)(1) [“… the prosecuting attorney upon request of the victim, 

may enforce the rights enumerated in subdivision (b) in any trial or 

appellate court with jurisdiction over the case as a matter of right”].) 
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The noble and legitimate goals of the RJA should operate 

consistently with all provisions of our state constitution, including Marsy’s 

Law. The Legislature cannot enact legislation which frustrates 

constitutional guarantees afforded victims of crime.   

              For example, a defendant who was convicted of a violent sex 

offense against a child victim could have his or her conviction vacated if 

the magistrate judge exhibited even a small amount of unintentional 

implicit bias due to a racially insensitive comment that had no bearing on 

the ultimate judgment when denying a motion to suppress biological 

evidence collected from the victim at the hospital. The vacatur of the 

judgment would occur even if the defendant lacked standing to suppress, 

and thus, any chance of prevailing on that motion. 

              In the above hypothetical scenario, a victim’s constitutional right 

to be heard regarding the finality of his or her case would be violated if the 

court did not engage in the constitutionally required harmless error 

analysis. The conviction would be vacated, in strict liability fashion, and 

the victim would need to endure another lengthy trial, including another 

potentially traumatic round of testimony. This outcome is not only 

inherently unjust, but it is also contrary to the purpose and intent of the 

People of the State of California in enacting Marsy’s law and article VI,  

Section 13 of the California Constitution. 

Similarly, article I, section 29 of the California Constitution – as 

enacted by the voters through initiative in 1990 – “enshrines the People’s 

right to due process of law” in criminal cases. (Alford v. Superior Court 

(People) (2003) 29 Cal.4th 1033, 1044.) Although due process of law is not 

defined in article I, section 29, “the prosecution’s right to due process has 

been invoked to affirm its right to be heard in various preliminary and 

collateral proceedings” in California cases. (Miller v. Superior Court 

(People) (1999) 21 Cal.4th 883, 896.) Since the People’s constitutional 
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right to due process at least encompasses the right to be heard, it would be 

incompatible with a statute that automatically requires remedies for 

violations of state law without any input from the People on the question of 

prejudice.  

Moreover, the rates of violent victimization for racial minorities 

generally tends to be equal or greater than that for the general population. 

(See Criminal Victimization, 2023, Bureau of Justice Statistics, U.S. 

Department of Justice, Tapp & Coen (June 9, 2025 rev.), Tables 3, 5 & 15; 

https://bjs.ojp.gov/document/cv23.pdf.) Indeed, some offenses, such as 

domestic violence and gang-related crime, typically involve defendants and 

victims of the same race. Setting aside just convictions for inconsequential 

RJA violations where the victims are themselves members of a protected 

class of race, ethnicity or national origin would harm rather than preserve 

the fairness, integrity and public confidence in the criminal justice system.   

If the hypothetical victim in the above example is a member of the 

same minority group as the defendant (which is often the case as described 

above), the RJA would, in fact, harm the very minority group it was 

designed to protect. Applying the RJA in such a manner turns the victims in 

those community groups into collateral damage, in the pursuit of remedying 

RJA-defined errors which have no impact on the verdict or sentence. 

II. 
THE LEGISLATURE DOES NOT HAVE AUTHORITY TO 
INTRUDE ON THE CONSTITUTIONALLY MANDATED 

JUDICIAL FUNCTION OF DETERMINING MISCARRIAGES OF 
JUSTICE UNDER ARTICLE VI, SECTION 13 

 Notwithstanding the exception of section 745, subdivision (e), to 

voter-approved initiatives, the Legislature does not have authority to 

declare certain violations of state law to be miscarriages of justice within 

the meaning of Article VI, section 13, thereby forcing the courts to 

automatically provide remedies for RJA violations without any review for 
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prejudice or harmlessness. Since the Legislature cannot enact statutes that 

run afoul of constitutional provisions, remedies under section 745 would be 

invalid and unenforceable to the extent they conflict with the 

constitutionally mandated judicial review required under Article VI, section 

13. 

A.  Article VI, Section 13 is a Constitutional Restriction on Legislative 
Powers 

  
The Legislature cannot amend the state constitution on its own. 

(Arden Carmichael, Inc. v. County of Sacramento, supra, 79 Cal.App.4th at 

p. 1077, citing People v. Birks (1998) 19 Cal.4th 108, 117.) Thus,               

“ ‘[w]herever statutes conflict with constitutional provisions, the latter must 

prevail.’ ” (Ibid., quoting People v. Navarro (1972) 7 Cal.3d 248, 260; see 

also County of San Diego v. Commission on State Mandates (2018) 6 

Cal.5th 196, 207, citing Cal. Const., art. II, § 10, subd. (c) [“Legislature 

cannot use the ordinary legislative process to amend or alter duties imposed 

by the voters”].) 

Likewise, “the Legislature cannot implement statutes which limit or 

expand the common sense meaning of a term which is part of the 

Constitution as a result of the people’s power to legislate by a voter-passed 

initiative.” (E. Gottschalk & Co., Inc. v. County of Merced (1987) 196 

Cal.App.3d 1378, 1384; accord Larson v. Duca (1989) 213 Cal.App.3d 

324, 333; see also Consulting Engineers and Land Surveyors of California, 

Inc. v. Professional Engineers in California Government (2007) 42 Cal.4th 

578, 588 [“Legislature cannot take action, whether by statute or MOU, that 

contravenes a constitutional provision”].) 

Article VI, section 13, explicitly requires a case-specific 

“examination of the entire cause, including the evidence” and an “opinion” 

by a “court” that there has been “a miscarriage of justice” as a result of trial 

error. To allow the Legislature to universally declare all violations of a 
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statute to be miscarriages of justice without any examination of a particular 

case, including the evidence, would be an untenable contortion of the 

common sense meaning of Article VI, section 13. A legislative declaration 

is not an opinion by a court by any stretch of the imagination, and 

contravenes the plain meaning of this section of the state constitution. 

SDCDA recognizes that “unlike the United States Congress, which 

possesses only those specific powers delegated to it by the federal 

Constitution, it is well established that the California Legislature possesses 

plenary legislative authority except as specifically limited by the California 

Constitution.” (Marine Forests Society v. California Coastal Commission 

(2005) 36 Cal.4th 1, 31 [emphasis in original].) Thus, “ ‘we do not look to 

the [California] Constitution to determine whether the [L]egislature is 

authorized to do an act, but only to see if it is prohibited. In other words, 

unless restrained by constitutional provision, the [L]egislature is vested 

with the whole of the legislative power of the state.’ ” (Ibid., quoting 

California Housing Finance Agency v. Patitucci (1978) 22 Cal.3d 171, 175; 

see also Le Francois v. Goel (2005) 35 Cal.4th 1094, 1104 [the “separation 

of powers limitation on the Legislature’s power to regulate procedure is 

narrow.”)  

Article VI, section 13 of the state constitution is such a restriction on 

legislative powers. That constitutional provision mandates three conditions 

precedent before setting aside a judgment or granting a new trial for state 

law error. The first condition is that a “court” perform the requirements for 

setting aside a judgment or granting a new trial. The second condition is 

that “an examination of the entire cause, including the evidence” be 

conducted. The third condition is that a “court shall be of the opinion that 

the error complained of has resulted in a miscarriage of justice.” (Cal. 

Const., art. VI, § 13.) 
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Thus, Article VI, section 13, expressly and exclusively vests in the 

courts—not the Legislature or any other entity—the power to set aside 

judgments and grant new trials. Article VI, section 13, expressly requires a 

harmless error analysis based on an examination of the entire cause—not an 

automatic remedy—before a judgment can be set aside or new trial granted. 

Lastly, Article VI, section 13, requires the opinion of a court—not a 

legislative declaration—before a judgment can be set aside or new trial 

granted. These serve as constitutional restrictions on the Legislature’s 

power to mandate remedies, at least insofar as the reversal or vacating of a 

judgment and the granting of a new trial, for violations of section 745, 

subdivision (a). 

As this Court stated in F.P. v. Monier (2017) 3 Cal.5th 1099, Article 

VI, section 13, “ ‘requires examination of each individual case to determine 

whether prejudice actually occurred in light of the entire record.’ ” (Id. at p. 

1112, quoting Soule v. General Motors Corp. (1994) 8 Cal.4th 548, 580.) 

“[A]pplying a rule of automatic reversal . . . ‘would undermine the 

important and still-vital requirements and policies of article VI, section   

13.’ ” (Ibid.) It necessarily follows that a legislative statute which 

automatically categorizes certain state law errors as miscarriages of justice 

without any assessment of prejudice or harmless error analysis would be 

specifically prohibited by article VI, section 13. In this way, the People 

through initiative have restricted the Legislature from creating a rule of 

automatic reversal for certain state law errors, such as violations of section 

745, subdivision (a), through a universal miscarriage of justice declaration. 

Restrictions placed in the state constitution by the People can limit 

the legislative power without violating the separation of powers doctrine. 

(Lacy v. City and County of San Francisco (2023) 94 Cal.App.5th 238, 

248.) This is consistent with “the fundamental principle that the Legislature 

cannot by statute restrict [a] judicial power that derives from the 
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Constitution [citation].” (See People ex rel. Pierson v. Superior Court 

(2017) 7 Cal.App.5th 402, 412 [footnote omitted]; see also Gillett-Harris  -

Duranceau & Associates, Inc. v. Kemple (1978) 83 Cal.App.3d 214, 220 

[“the Legislature cannot exercise or place limitations upon judicial 

powers”].) 

The mandate of Article VI, section 13 for case-specific harmless 

error analysis by a court as well as a judicial miscarriage of justice 

determination before a judgment can be set aside or new trial ordered is a 

judicial power derived from the state constitution. The Legislature cannot 

intrude on this constitutional requirement by bypassing the courts and 

classifying an entire class of statutory violations a miscarriage of justice. 

As one treatise cautioned in the context of anti-cyberbullying 

statutes, “well-intentioned state legislative zeal [can] mistakenly surpass[] 

the importance of several constitutional considerations.” (Brady, Criminal 

State Anti-Cyberbullying Statutes: Does Legislative Zeal Outweigh 

Constitutional Considerations?, West’s Education Law Reporter (Dec. 19, 

2013) at p. 42.) Indeed, the courts stand as an important buffer between the 

political forces which often drive legislation and the administration of 

justice which must resist extraneous influences. “The inherent nature of the 

judicial function demands it be divorced from the political arena to avoid 

exposure to possible conflicts of interest and political influence.” (Alex v. 

County of Los Angeles (1974) 35 Cal.App.3d 994, 1001.) 

B.  The Legislature Cannot Exempt State Errors from Constitutionally 
Required Standards for Ineffective Assistance of Counsel Claims 

In one other aspect, the Legislature does not have authority to bypass 

harmless error analysis by declaring certain statutory violations 

miscarriages of justice. Article I, section 15 of the California Constitution 

guarantees criminal defendants the right to the effective assistance of 

counsel. (People v. Ledesma (1987) 43 Cal.3d 171, 215.) For claims of 
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ineffective assistance of counsel under the state constitution, this Court has 

adopted the same test utilized for the federal right as articulated in 

Strickland v. Washington (1984) 466 U.S. 668, 684 (Strickland).) 

Review under Strickland consists of two prongs, deficient 

performance and prejudice. (In re Avena (1996) 12 Cal.4th 694, 721.)  

“[a] defendant must first show counsel’s performance was 
‘deficient’ because his ‘representation fell below an objective 
standard of reasonableness ... under prevailing professional 
norms.’ [Citations] Second, he must also show prejudice flowing 
from counsel’s performance or lack thereof. [Citations.] 
Prejudice is shown when there is a ‘reasonable probability that, 
but for counsel’s unprofessional errors, the result of the 
proceeding would have been different. A reasonable probability 
is a probability sufficient to undermine confidence in the 
outcome.’ ” [Citations.] 
 

(Id. at p. 721.) Therefore, 

an analysis focusing solely on mere outcome determination 
without attention to whether the result of the proceeding was 
fundamentally unfair or unreliable, is defective. To set aside a 
conviction or sentence solely because the outcome would have 
been different but for counsel’s error may grant the defendant a 
windfall to which the law does not entitle him. 
 

(Lockhart v. Fretwell (1993) 506 U.S. 364, 369-370.) 

 In Simmons, the actual claim that the defendant raised on appeal was 

ineffective assistance of trial counsel because counsel failed to raise an 

objection under the RJA prior to the sentencing hearing and there is no 

provision for raising RJA claims for the first time on direct appeal.  

(Simmons, supra, 96 Cal.App.4th at p. 336.) Accordingly, the only issue on 

appeal before the Simmons court was a claim of ineffective assistance of 

counsel. (Ibid.) 

However, the Simmons majority conflated the ineffective assistance 

of counsel claim into the RJA violation claim without addressing the 

second Strickland prong or making any finding of prejudice based on trial 
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counsel’s failure to object. (See id. at pp. 337-339.) Presumably, the 

Simmons majority found it unnecessary to assess the second Strickland 

prong (prejudice) in light of its conclusion that any and all RJA violations 

require the automatic imposition of a remedy without regard to prejudice. If 

allowed to stand, the majority opinion in Simmons threatens to open the 

floodgates of ineffective assistance of counsel claims on direct appeal and 

on habeas corpus, since all that would need to be shown is that trial counsel 

missed some incident of actual or implicit racial bias, regardless of the 

weight of the evidence of guilt or the nonprejudicial nature of the RJA 

violation. 

It is indisputably an inherent and core judicial function to interpret 

and set standards of review for provisions of the state constitution, and 

would be legislative overreach to alter or evade those standards by statute. 

Accordingly, the Legislature does not have authority to effectively 

eliminate the second prong of Strickland by declaring all violations of the 

RJA to be miscarriages of justice, thereby evading a prejudice analysis. 

C. To the Extent Section 745, subdivision (e), is Susceptible to an 
Interpretation in Conflict with Article VI, Section 13, Judicial 
Reformation Would be Warranted 

To the extent the RJA might be susceptible to a reading authorizing 

the Legislature to declare all violations of section 745, subdivision (a), 

miscarriages of justice regardless of prejudice, judicial reformation of the 

statute would be necessary. This Court has the power to engage in 

reformation of legislation “ ‘—including rewriting—of statutes to preserve 

constitutionality when (i) doing so closely effectuates policy judgments 

clearly articulated by the enacting body, and (ii) the enacting body would 

have preferred such a reformed version of the statute over the invalid and 

unenforceable statute.” (Kopp v. Fair Political Practices Commission 

(1995) 11 Cal.4th 607, 626.) 
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As discussed in Argument I, ante, the Legislature’s intent in 

enacting section 745 was to prevent racial bias and discrimination from 

forming the basis of judgments and infecting the decisionmaking process in 

the criminal justice system, as well as to remedy the harms to defendants’ 

cases and the integrity of the justice system caused by racial bias and 

discrimination. It is also fair to conclude that the Legislature would prefer a 

reformed version of the statute to an invalid and unenforceable remedy 

provision of the RJA. Accordingly, judicial reformation of section 745, 

subdivision (e), would be warranted to cure any legislative overreach in the 

statute.   

III. 
PENAL CODE SECTION 745, SUBDIVISION (k) HAS NO EFFECT 

ON THIS AUTOMATIC DIRECT APPEAL 
The case currently before this Court is a direct appeal from a 

conviction. Penal Code section 745, subdivision (k), which expressly 

governs pre-2021 habeas petitions, has no effect on this direct appeal case. 

Should this Court disagree, it will be necessary to address statutory and 

constitutional infirmities in subdivision (k).  

In 2022, the Legislature amended the RJA to add Penal Code section 

745, subdivision (k). (Stats2022, A.B. No. 256, Ch. 739, § 2.) That new 

subdivision reads: 

(k) For petitions that are filed in cases for which judgment was 
entered before January 1, 2021, and only in those, if the petition 
is based on a violation of paragraph (1) or (2) of subdivision (a), 
the petitioner shall be entitled to relief as provided in 
subdivision (e), unless the state proves beyond a reasonable 
doubt that the violation did not contribute to the judgment. 
 

(Pen. Code, § 745, subd. (k) [emphasis added].) 
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 By its clear and unambiguous language, Penal Code section 

745, subdivision (k), applies only to petitions for writs of habeas 

corpus, not direct appeals such as the case at bar which is 

“automatically taken by the defendant without any action by him or 

her or his or her counsel” pursuant to Penal Code section 1239, 

subdivision (b). If the language of a statute is “clear and unambiguous 

our inquiry ends. There is no need for judicial construction and a court 

may not indulge in it. [Citation.] If there is no ambiguity in the 

language, we presume the Legislature meant what it said and the plain 

meaning of the statute governs. [Citation.]” (People v. Superior Court 

(Ghilotti), supra, 27 Cal.4th at p. 905 [internal quotation marks 

omitted]; accord People v. Torres, supra, 25 Cal.4th at p. 685; 

Niedermeier v. FCA US LLC, supra, 15 Cal.5th at p. 804.) 

Notably, subdivision (j) of Penal Code section 745 applies to 

“all cases in which judgment is not final” in addition to petitions for 

writs of habeas corpus filed pursuant to Penal Code sections 1473 and 

1473.7. (Pen. Code, § 745, subds. (j)(1) – (j)(5).) Thus, the Legislature 

knew how to distinguish direct appeals from habeas corpus petitions 

in drafting the RJA. 

In contrast to subdivision (j), subdivision (k) of Penal Code 

section 745 expressly applies only to “petitions.” (Pen. Code, § 745, 

subd. (k).) 

“It is a settled rule of statutory construction that where a statute, 
with reference to one subject contains a given provision, the 
omission of such provision from a similar statute concerning a 
related subject is significant to show that a different legislative 
intent existed with reference to the different statutes.” 
 

(In re Jennings (2004) 34 Cal.4th 254, 273, quoting People v. 

Norwood (1972) 26 Cal.App.3d 148, 156.) Therefore, subdivision (k) 
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of Penal Code section 745 has no impact on this automatic direct 

appeal. 

Should this Court disagree and find Penal Code section 745, 

subdivision (k), relevant to this direct appeal, it will be necessary to 

confront statutory and constitutional infirmities in this new addition to 

the RJA. 

In 2024, to correct an erroneous reference to a non-existent 

subdivision (l) in A.B. No. 256, the Legislature enacted Senate Bill 

No. 1518, which in relevant part amended Penal Code section 745, 

subdivision (e), to read as follows: 

(e) Notwithstanding any other law, except as provided in 
subdivision (k), or for an initiative approved by the voters, if the 
court finds, by a preponderance of evidence, a violation of 
subdivision (a), the court shall impose a remedy specific to the 
violation found from the following list: 

 
(Pen. Code, § 745, subd. (e); (Stats2024, S.B. No. 1518. Ch. 495, § 4 

[emphasis added].) 

 Penal Code section 745, subdivision (k), governs habeas 

petitions “based on a violation of paragraph (1) or (2) of subdivision 

(a)” and “relief as provided in subdivision (e)” of Penal Code section 

745. (Pen. Code, § 745, subd. (k).) Thus, the Legislature rendered 

subdivision (k) and pre-2021 judgments subordinate to voter  -

approved initiatives like any other judgment involving an RJA 

violation. It follows that to the extent section 745, subdivision (k), 

conflicts with Article VI, section 13 of the state constitution, a voter  -

approved initiative, it is of no statutory effect. 

 As previously discussed in Argument I, ante, Article VI, 

section 13 mandates a prejudice requirement and harmlessness 

analysis by a court before errors of state law, such as a violation of a 

state statute, can be set aside or new trial granted. This Court has long 
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held that the reasonable-probability-of-a more-favorable-result test of 

People v. Watson, supra, 46 Cal.2d at p. 836, embodies the 

miscarriage of justice standard of Article VI, section 13. (See People 

v. Nieves (2021) 11 Cal.5th 404, 460; People v. Blackburn, supra, 61 

Cal.4th at p. 1132; People v. Cahill, supra, 5 Cal.4th at pp. 478,509  - 

510.)  

However, Penal Code section 745, subdivision (k), prescribes a 

harmless-beyond-a-reasonable-doubt prejudice test for habeas 

petitions collaterally attacking pre-2021 judgments with RJA 

violations. As such, subdivision (k) of the statute sets forth the 

standard of Chapman v. California (1967) 386 U.S. 24, for federal 

constitutional error, rather than the Watson standard for state law 

error. (See, e.g. People v. Lynch (2024) 16 Cal. 5th 730, 755.) 

The Watson and Chapman standards for harmless error are 

distinctly different. “[T]he Watson standard is less demanding than 

the harmless-beyond-a-reasonable-doubt standard mandated by the 

applicable federal constitutional authorities” for federal constitutional 

error. (People v. Cahill, supra, 5 Cal.4th at p. 510; see People v. 

Lynch, supra, 16 Cal.5th 730, 755 [observing that Chapman is the 

“‘stricter’ standard of review”].) 

Since Penal Code section 745, subdivision (k), conflicts with the 

miscarriage of justice standard of Article VI, section 13, as embodied 

in the Watson test and enacted through a voter-approved initiative, 

subdivision (k) is a statutory nullity. 

 Insofar as Penal Code section 745, subdivision (k), conflicts 

with the miscarriage of justice standard for state law errors as set forth 

in Article VI, section 13 and Watson, it is also constitutionally infirm 

for the reasons explained in Argument II, ante, of this brief. A court  -

mandated harmless error analysis under Watson applies to all 
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violations of the RJA, a state statute, regardless of the date of entry of 

judgment. Accordingly, the provisions of Penal Code section 745, 

subdivision (k), would be of no effect either statutorily or 

constitutionally even if found relevant to this automatic direct appeal. 

CONCLUSION 
Article VI, section 13, a voter-approved initiative amending the state 

constitution, expressly and exclusively vests in the courts the power to set 

aside judgments and grant new trials for errors of state law, and requires the 

courts in exercising that power to only do so after conducting a case  -

specific examination of the entire cause and a judicial determination that 

the error resulted in a miscarriage of justice. Implicitly recognizing this 

constitutional restriction on its legislative powers, the Legislature exempted 

the remedy provisions of section 745 from voter-approved initiatives. 

To construe section 745 otherwise would conflict with article VI, 

section 13, of the California Constitution, and render the RJA invalid, 

unenforceable and contrary to legislative intent. Declaring every RJA 

violation a miscarriage of justice would also result in unjust and 

unwarranted relief to defendants as well as harm crime victims for 

inconsequential, nonprejudicial or cured RJA violations, and unjustly 

exceed the Legislature’s goals to prevent racial discrimination and bias 

from infecting the decisionmaking process, preserving the integrity of the 

justice system, and remedying the harms to defendants’ cases. 

Preserving a prejudice requirement and harmless error analysis for 

violations of section 745, will ensure that the RJA remains not only 

constitutional but also effective legislation in combatting racial bias in the 

criminal justice system. Accordingly, SDCDA respectfully requests that 

this Court hold harmless error analysis is required before relief can be 

granted under section 745, subdivision (e)(2), which will moot the second 

question posed by the Court in its order for supplemental briefing on the 
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RJA. In the alternative, SDCDA respectfully requests that this Court hold 

that the Legislature does not have authority to declare certain errors are 

miscarriages of justice within the meaning of article VI, section 13 of the 

state constitution, thereby obligating courts to reverse judgments whenever 

any error of state law is found—however harmless. 
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