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IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

PEOPLE Case no.: S1044739
CAPITAL CASE

Los Angeles County Superior
Court Case No.: VA007955

PROPOSED AMICUS CURIAE
BRIEF OF THE CALIFORNIA
DISTRICT ATTORNEYS
ASSOCIATION IN SUPPORT OF
NEITHER PARTY

0.

BANKSTON

INTRODUCTION

The remedy provisions of the Racial Justice Act (RJA) are
unconstitutional. Under article VI, section 13, the courts are
exclusively empowered to determine which prejudice standard
applies to a given error and conduct the relevant analysis. Penal Code
section 745, subdivisions (e)(2) and (k) commandeer these
constitutionally-mandated judicial functions by mandating automatic
reversal except for a limited number of RJA claims brought by
petition for writ of habeas corpus. Second, the RJA’s provision
precluding death penalty eligibility constitutes an unconstitutional
amendment of Proposition 7 (1978) (Prop. 7 or the “Briggs Initiative”).
Penal Code section 190.2 determines eligibility, and Penal Code
section 745(e)(3) constitutes an unconstitutional legislative
amendment of this provision. Additionally, Penal Code section
745(e)(3) usurped the voter initiative-conferred power of the judge
and jury to decide punishment without voter approval. (See Pen.

Code, §§190.3, 190.4.)



Because the remedy and eligibility portions of the RJA are
unconstitutional, this Court must conduct severability analysis. The
RJA contains no severance clause. Assuming the faulty provisions
could be functionally excised, the RJA lacks volitional severability.
The Legislature intended that any and all RJA violations equate to a
miscarriage of justice under article VI, section 13, stating that the RJA
was necessary to strengthen law. Penal Code section 745, subdivisions
(e)(2), (e)(3), and (k) and the legislative history clarify the intended
mandatory nature of the remedies. Remedy is at the core of the RJA.
If the Legislature knew that RJA violations would be subject to
harmless error analysis and would not otherwise render individuals
ineligible for the death penalty, the Legislature would most likely not
have supported the RJA.

Assuming the RJA survives severability analysis, limited
purpose habeas corpus petition is the appropriate forum to litigate
Appellant’s RJA claims. (See People v. Wilson (2024) 16 Cal.5th 874.)
This issue relates to the questions presented because further factual
development is necessary to adjudicate the RJA claims and assess
prejudice. As we have learned, RJA litigation is fact intensive and
costly. (See Sen. Com. Appropriations, com. on Assem. Bill No. 1071
(2025-2026 Reg. Sess.) as amended Jun. 25, 2021, pp. 1-2 [noting the
heavy burden the RJA imposes on the courts, defense bar, and

prosecutors].)

10



DISCUSSION
L.

ARTICLE VI, SECTION 13 REQUIRES THE COURT TO ASSESS
WHICH PREJUDICE STANDARD APPLIES AND CONDUCT
THE ANALYSIS

The California Constitution is the “supreme law of our state”
subject only to the United States Constitution. (California Logistics, Inc.
v. State of California (2008) 161 Cal. App.4th 242, 251.) Article VI, section
13 of the California Constitution requires a reviewing court to
conduct harmless error analysis on an individual, case by case basis
before setting aside a final judgment or granting a new trial:

No judgment shall be set aside, or new trial
granted, in any cause, on the ground of
misdirection of the jury, or of the improper
admission or rejection of evidence, or for
any error as to any matter of pleading, or for
any error as to any matter of procedure,
unless, after an examination of the entire
cause, including the evidence, the court
shall be of the opinion that the error
complained of has resulted in a miscarriage
of justice.

(Cal. Const., art. VI, § 13.) The state constitution imposes this duty on
the court independently of any enabling statute. Because of this, the
court’s harmless error analysis cannot be waived or forfeited by a
party. (See People v. Sivongxxay (2017) 3 Cal.5th 151, 178.) The
Legislature does not have the authority to alter or abrogate article VI,
section 13’s requirement for harmless error analysis without voter

approval since it is a constitutional provision enacted by voter

11



initiative. (Cal. Const., art. 2, § 10(c) [constitutional prohibition on
legislative amendments to voter initiatives].)

To implement article VI, section 13, the courts have crafted
various prejudice standards to assess errors of different magnitudes.
The Watson! prejudice standard applies to state law errors that do not
rise to the level of violations of the federal Constitution. (People v.
Sivongxxay, supra, 3 Cal.5th at p. 178 [article VI, section 13 “informs
the general rule in this state that to obtain reversal of the judgment
based on a violation of a state statute, a defendant must demonstrate
that it is ‘reasonably probable that a result more favorable to [the
defendant] would have been reached in the absence of the error.””].)
The stricter Chapman? standard, which requires reversal unless the
error is harmless beyond a reasonable doubt, applies to violations of
the federal Constitution. (People v. Schuller (2023) 15 Cal.5th 237, 254-
256.) In contrast to these frameworks, an error may be deemed
reversible per se if it falls within a narrow class of structural errors.
(Neder v. U.S. (1999) 527 U.S. 1, 8.) However, structural error is the
exception, not the rule; there is a strong presumption that any error is
subject to harmless error analysis. (See People v. Sivongxxay, supra, 3
Cal.5th at pp. 179-180.) Structural errors “all involve fundamental
‘structural defects” in the judicial proceedings, analogous to those to
which the United States Supreme Court referred in its [Arizona v.
Fulminante (1991) 499 US. 279, 111 S.Ct. 1246, 113 L.Ed.2d 302]
decision.” (People v. Anzalone (2013) 56 Cal.4th 545, 553.) “[S]tructural

1 People v. Watson (1956) 46 Cal.2d 818.
2 Chapman v. California (1967) 386 U.S. 18, 24.
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errors not susceptible to harmless error analysis are those that go to
the very construction of the trial mechanism—a biased judge, total
absence of counsel, the failure of a jury to reach any verdict on an
essential element.” (Id. at p. 554.) Rather, structural error occurs when
there is a fundamental structural defect which has denied a defendant
a fair trial. (Ibid., quoting People v. Alexander (2010) 49 Cal.4th 846, 896.)

The RJA’s prejudice provisions are in direct contravention to
article VI, section 13’s requirement that the court conduct “an
examination of the entire cause, including the evidence.” For all
judgments entered on or after January 1, 2021, vacatur is required for
any and all RJA violations under Penal Code section 745(a)(1)-(2)
absent any showing of prejudice, akin to structural error. (Pen. Code,
§ 745, subds. (e)(2)(A), (k); see People v. Anzalone (2013) 56 Cal.4th 545,
554.) Violations of Penal Code section 745(a), subsections (3) and (4)
are to be afforded structural error regardless of judgment date. (See
Pen. Code, § 745, subds. (e)(2)(A)-(B) & (k).) There is a limited
exception for judgments entered before January 1, 2021 attacked via
petition for writ of habeas corpus. In this circumstance, the
Legislature equated violations of Penal Code section 745(a),
subsections (1) or (2) with violations of the federal Constitution. (Pen.
Code, § 745(k); see People v. Stubblefield (2024) 107 Cal. App.5th 896,
925, rev. granted Mar. 12, 2025.) In all other circumstances, reversal of
the judgment is required without any prejudice analysis. (Pen. Code,
§ 745(e)(2).) The RJA’s flawed prejudice provisions unconstitutionally
usurped judicial powers conferred in article VI, section 13.

The courts, not the Legislature, have the power to determine

what type of error occurred and to assign the appropriate prejudice
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standard. (E.g., Neder v. U.S. supra, 527 US. at p. 8 [regarding
structural error claim]; People v. Schuller, supra, 15 Cal.5th at pp. 254-
256 [determining whether Chapman review appropriate]; People v.
Gonzalez (2018) 5 Cal.5th 186, 196 [assigning Watson harmless error
analysis].) The courts determine what category a complained-of error
falls into and conduct the prejudice analysis. The Legislature violated
separation of powers by circumventing this analysis for RJA
violations.

The RJA’s prejudice provisions either mandating reversal per
se or assigning Chapman error violate article VI, section 13 in two
ways. First, Penal Code section 745(e)(2) requires the courts to reverse
judgments and grant new trials or resentencings without any
showing of prejudice. Second, assigning either Chapman or structural
error analysis removes the constitutionally required role of deciding
prejudice standards from the judiciary. There is no longer any need
for reviewing justices or judges to examine the entire case, including
the evidence, and decide whether or not the error was prejudicial —
the Legislature has unconstitutionally made the determination for
them.

IL.

THE LEGISLATURE DID NOT REDEFINE “MISCARRIAGE OF
JUSTICE”; TO DO SO WOULD VIOLATE SEPARATION OF
POWERS AND BE AN IMPROPER LEGISLATIVE
AMENDMENT OF THE CALIFORNIA CONSTITUTION

People v. Simmons (2023) 96 Cal.App.5th 323, 331 was incorrect
in asserting that the Legislature “declare[d]” violations of the RJA
constitute a miscarriage of justice. Since reference to article VI, section

13 occurred only in the legislative findings (see Stats. 2020, ch. 317
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(A.B. 2542), § 2(i)), this uncodified preamble cannot override the
statutory language, which does not redefine the term “miscarriage of
justice.” (See Pen. Code, § 745; Jackpot Harvesting Co., Inc. v. Superior
Court (2018) 26 Cal. App.5th 125, 153.) If the Legislature had redefined
miscarriage of justice in the statute, the Legislature would have
violated separation of powers and improperly amended the
California Constitution. Accordingly, the findings can at best be read
as an invitation for the Court to do what the Legislature could not:
hold that all RJA violations constitute a miscarriage of justice.
However, because article VI, section 13 requires each case to be
reviewed individually, and not all RJA violations are of equal

magnitude, the Court must decline this invitation.

A. THE LEGISLATURE KNEW IT LACKED THE POWER TO
REDEFINE “MISCARRIAGE OF JUSTICE”

At the outset, the Legislature was aware that the RJA’s lack of
a prejudice requirement violated article VI, section 13 and “may result
in litigation.” (Assem. Com. Public Saf., com. on Assem. Bill No. 256
(2021-2022 Reg. Sess.) as amended Mar. 16, 2021, p. 9.) As the
Legislature recognized, entitlement to relief in the post-judgment
context includes a showing of prejudice under the California
Constitution and relevant decisional law. (Id., at p. 8.) Accordingly, in
enacting the RJA, the Legislature knowingly omitted a prejudice
requirement for RJA claims, which it acknowledged violated article
VI, section 13 of the California Constitution. (Id., at p. 9.)

With this context in mind, the Legislature’s attempt to

“declare” that all violations of the RJA constitute a miscarriage of
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justice under article VI and violate the “laws and Constitution of the
State of California” in the preamble to the statute should be afforded
very little weight. (See People v. Lashon, supra, 98 Cal. App.5th at p. 815
[citing Miklosy v. Regents of University of California (2008) 44 Cal.4th
876, 897].) As noted earlier, the codified provisions of the RJA contain
no such definition. (See Pen. Code, §§ 745, 1473(e), 1473.7.) The
Legislature was aware it lacked the power to redefine what
constitutes a miscarriage of justice, much less what violates the “laws
and Constitution of the State of California.”

Accordingly, People v. Simmons, supra, 96 Cal.App.5th at p. 331
erred in holding that the Legislature declared that violations of Penal
Code 745(a) constitute a miscarriage of justice. If the Legislature had
made such a declaration, it would have put it in the codified portion

of the RJA. Rather, the Legislature knew its limitations.

B. THE CONSTITUTION PREVENTS THE LEGISLATURE
FROM DEFINING “MISCARRIAGE OF JUSTICE”

Article VI, section 13 specifically reserved to the Judiciary the
power to determine whether a complained-of error resulted in a
miscarriage of justice such that a judgment could be set aside. The
voters added this constitutional provision by approving Proposition
1-a on November 8, 1966. (UC Hastings Scholarship Repository, Voter
Information guide for 1966, General Election (1966),
<https:/ /repository.uclawsf.edu/cgi/viewcontent.cgi?article=1694
&context=ca_ballot_props> [accessed Sept. 24, 2025].)

The Legislature did not have the authority to alter or abrogate

article VI, section 13 since it is a constitutional provision enacted by
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voter initiative. (Cal. Const., art. 2, § 10(c) [constitutional prohibition
on legislative amendments to voter initiatives]; California Logistics, Inc.
v. State of California (2008) 161 Cal.App.4th 242, 251 [California
Constitution is “supreme law of our state” subject only to supremacy
of the United States Constitution.].) Further, to do so would have
violated the Separation of Powers doctrine under article 111, section 3

of the California Constitution

1. IF CODIFIED, THE PREAMBLE DECLARATION
WOULD HAVE BEEN AN UNLAWEFUL
CONSTITUTIONAL AMENDMENT

As understood and enacted by the voters, article VI, section 13
prevents courts from reversing judgments for errors that were
immaterial. (See F.P. v. Monier (2017) 3 Cal.5th 1099, 1107 [“for over
100 years, the California Constitution has ... expressly precluded
reversal absent prejudice.”]; In re Marriage of Steiner & Hosseini (2004)
117 Cal.App.4th 519, 527 [The “constitutional provision was enacted
in reaction to the perception, in the early 20th Century, that too many
courts were reversing in both civil and criminal cases ‘where the
judgment was clearly right and the error was nonprejudicial.””],
emphasis added; People v. Breverman (1998) 19 Cal.4th 142, 173,
disapproved of by People v. Schuller, supra, 15 Cal.5th 237 on other
grounds [citing to article VI, section 13 was ““added by the electorate
of this state for the specific purpose of abrogating the preexisting rule
that had treated any substantial error as reversible per se.”].)

The Legislature cannot amend the California Constitution
without voter approval. The California Constitution sets out specific

means by which it may be amended or revised. Passage of legislation
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absent voter approval is not one of them. (See Cal. Const., art. XVIIIL,
§§ 1, 2, 3, and 4; Raven v. Deukmejian (1990) 52 Cal.3d 336, 349
[“Although “[t]he electors may amend the Constitution by initiative’
(Cal. Const., art. XVIII, § 3), a ‘revision” of the Constitution may be
accomplished only by convening a constitutional convention and
obtaining popular ratification (id., § 2), or by legislative submission of
the measure to the voters (id., § 1).”]; see also C&C Construction, Inc.
v. Sacramento Municipal Utility Dist. (2004) 122 Cal. App.4th 284, 302
[rejecting legislative attempt to amend California Constitution by
defining its terms without complying with the procedures for
amendment - an attempt that “was manifestly beyond their
constitutional authority.”]; County of Riverside v. Superior Court (2003)
30 Cal.4th 278, 284 [“the California Constitution is a limitation or
restriction on the powers of the Legislature”]; Perry v. Brown (2011) 52
Cal.4th 1116, 1167 (conc. opn. of Kennard, ].) [“the role of California’s
judicial branch is to interpret existing state statutory and
constitutional provisions, a power and responsibility that is subject to
the limitation that the electorate, through the power of the initiative,
can amend the state Constitution to override, from that time forward,
the court's ruling”, emphasis added].)

Under the constitution, the Judiciary, not the Legislature,
determines the meaning of “miscarriage of justice” in Article VI,
section 13 of the California Constitution: “the majority’s deferral to
the Legislature violates the California Constitution’s separation of
powers clause.” (See People v. Simmons, supra, at p. 332 (dis. opn.,
Yegan, J.).) The Legislature lacked authority to amend this

constitutional provision without voter approval. While the
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Legislature may choose to pass a statute that is inconsistent with the
state Constitution without voter approval, such a statute is void. A
state “statute cannot trump the Constitution.” (Krolikowski v. San
Diego City Employees' Retirement System (2018) 24 Cal.App.5th 537,
553; County of Los Angeles v. Commission on State Mandates (2007) 150
Cal. App.4th 898, 904; City of San Diego v. Shapiro (2014) 228
Cal.App.4th 756, 788; ctf., Marbury v. Madison (1803) 5 U.S. 137, 138
[“An act of congress repugnant to the constitution cannot become a
law.”].)

2. THE LEGISLATURE CANNOT MANDATE THE
COURTS TO DECIDE CASES A CERTAIN WAY

California’s government, like the nation’s, has three branches:
legislative, executive, and judicial. (Cal. Const., art. III, § 3.) ““The
judicial power is conferred upon the courts by the Constitution and,
in the absence of a constitutional provision, cannot be exercised by
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any other body.” (McClung v. Employment Development Dept. (2004)
34 Cal.4th 467,472.) Those who exercise the power of one branch may
not exercise the power of another, except as permitted by the
Constitution. (Cal. Const., art. III, § 3.) Despite this, the branches share
common boundaries and there is no sharp line between their
operations. (People v. Bunn (2002) 27 Cal.4th 1, 14 (Bunn).) The
sensitive balance of the system includes “a certain degree of mutual
oversight and influence.” (Ibid.) However, each branch has certain
“core” or “essential” functions that belong to it alone and may not be
usurped by another branch. (Ibid.)

The RJA’s remedy provisions violate separation of powers,

which “prohibits the Legislature ‘from arrogating to itself core
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functions of the executive or judicial branch.”” (Bunn, supra, 27 Cal.4th
at p. 16, quoting Carmel Valley Fire Protection Dist. v. State (2001) 25
Cal.4th 287, 298.) The essential power of the judiciary is to resolve
specific controversies between parties. (Bunn, supra, 27 Cal.4th at p.
15.) “[I]t is well established that it is a judicial function to interpret the
law, including the Constitution.” (Schabarum v. California Legislature
(1998) 60 Cal.App.4th 1205, 1213; accord Raven v. Deukmejian (1990)
52 Cal.3d 336, 354 [““The judiciary, from the very nature of its powers
and means given it by the Constitution, must possess the right to
construe the Constitution in the last resort’”]; Fuller v. Bowen (2012)
203 Cal.App.4th 1476, 1485.) While the Legislature makes the rules
that the courts apply, it cannot directly control the outcome of judicial
proceedings. (Bunn, supra, at p. 17.)

The RJA’s remedy provisions either mandating reversal per se
or assigning Chapman error do precisely this; not only do these
provisions violate article VI, section 13, they also remove the
constitutionally required task of deciding prejudice from the
judiciary. This is precisely the sort of “lateral attack” on a core
constitutional function that is prohibited by separation of powers.
(See Bunn, supra, 27 Cal.4th at p. 16.) This goes beyond merely
touching on or affecting the judiciary’s inherent powers. Rather it
materially impairs the court’s constitutional function—deciding a
case —by mandating its outcome.

The Legislature does not have the power to decree that an RJA
violation is a miscarriage of justice under Article VI, section 13 and
assign structural or Chapman error analysis. In enacting article VI,

section 13, the voters vested this power exclusively with the judicial
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branch. Accordingly, the courts, not the Legislature, have the power
to determine what type of error occurred and to assign the
appropriate prejudice standard. (E.g., Neder v. U.S. (1999) 527 US. 1,
8 [regarding structural error claim]; People v. Schuller (2023) 15 Cal.5th
237, 254-256 [determining whether Chapman review appropriate];
People v. Gonzalez (2018) 5 Cal.5th 186, 196 [assigning IWatson harmless
error analysis].) The Legislature violated separation of powers by

attempting to supplant this analysis for RJA violations.

C. UNDER ARTICLE VI, SECTION 13, THE COURT CANNOT
ISSUE A BLANKET HOLDING THAT ALL RJA
VIOLATIONS ARE A MISCARRIAGE OF JUSTICE

Adherence to article VI, section 13’s requirement that the courts
evaluate RJA claims for prejudice on a case-by-case basis best protects
the integrity of the criminal justice system. Simply put, maintaining
the justice system’s integrity depends wupon balancing the
constitutional rights of the individual defendant with society’s
legitimate interest in the fair prosecution of crimes properly alleged.
(See People v. Superior Court (Romero) (1996) 13 Cal.4th 497, 530-531.)
As the Court of Appeal has held, the RJA’s goal of protecting the
“integrity of the judicial system” is not one sided. Instead,
maintaining the system’s integrity also means preventing defendants
from obtaining unjust windfalls related to the RJA. (People v. Midell
(Aug. 28,2025, A168758) __ Cal.App.5th __, slip opn. at p. 9 [applying
invited error and forfeiture doctrines to RJA claims was consistent
with RJA’s goals].) “Indeed, the fairness and integrity of the criminal
justice system depends on meting out to those inflicting the greatest

harm on society the most severe punishments.” (U.S. v. Cotton (2002)
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535 U.S. 625, 634.) Courts must be empowered to distinguish between
racially discriminatory conduct that impacts a proceeding versus
offensive or politically incorrect speech with no demonstrable
prejudice. (See People v. Alvarez (Aug. 18, 2025, S089619) __ Cal.5th __,
conc. opn. Liu, J., slip opn. at pp. 3-5.) Because of the variety of
circumstances in which RJA violations may arise, case-by-case
analysis is necessary to maintain this balance. A blanket automatic

reversal rule would harm the integrity of the system. (See Ibid.)

1. AS A MATTER OF STATE LAW, RJA VIOLATIONS
WILL GENERALLY FALL UNDER THE WATSON
STANDARD

Because the RJA is a state statute, RJA violations will generally
be reviewed for error under Watson. (See People v. Sivongxxay, supra,
3 Cal.5th at p. 178 [article VI, section 13 “informs the general rule in
this state that to obtain reversal of the judgment based on a violation
of a state statute, a defendant must demonstrate that it is ‘reasonably
probable that a result more favorable to [the defendant] would have

777

been reached in the absence of the error.””]; People v. Breverman (1998)
19 Cal.4th 142, 171 [when a state statutory right is violated, such error
“is state law error alone, and thus subject, under article VI, section 13
of the California Constitution, to the Watson harmless error test”].)
However, we acknowledge that some violations of the RJA
could rise to federal Constitutional or structural error. For example,
RJA claims establishing a complete denial of counsel, a biased trial
judge, or racially discriminatory jury selection could also constitute

structural error. (See Neder v. U.S., supra, 527 U.S. at p. 8.) Racially

invidious discrimination in violation of the federal Constitution’s
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equal protection clause could also rise to this level. (E.g., Flowers v.
Mississippi (2019) 588 U.S. 284, 303 [state exercising peremptory strike
for discriminatory purpose]; Buck v. Davis (2017) 580 U.S. 100, 121
[defense counsel ineffective for introducing testimony his client was
violence prone because of his race]; Pena-Rodriguez v. Colorado (2017)
580 U.S. 206, 209 [racial bias of juror]; Rose v. Mitchell (1979) 443 U.S.
545, 556 [racial discrimination in grand jury selection]; People wv.
Gutierrez (2017) 2 Cal.5th 1150, 1172; compare, Students for Fair
Admissions, Inc. v. President and Fellows of Harvard College (2023) 600
U.S. 181, 205 [core purpose of Equal Protection clause is eliminating
invidious racial discrimination].) Courts have held that invidious
racial discrimination or conflicted prosecutors and judicial officers
impact the integrity of the justice system. (Flowers v. Mississippi, supra,
588 U.S. at p. 303 [regarding invidious racial discrimination; People v.
Dekraai (2016) 5 Cal. App.5th 1110, 1146 [conflicts of interest].)

But, the burden is on the RJA petitioner to establish which type
of error occurred and to establish prejudice. Take, for example, claims
that a judge used racially discriminatory language in violation of
Penal Code section 745(a)(2). Suppose the alleged violation arose out
of a one-off comment at sentencing when the judge referred to the
defendant using improper language. The comment could violate the
RJA whether or not the judge made it purposely, knew how someone
may perceive the comment, or was otherwise aware of the potential
bias. (See Pen. Code, § 745(a)(2); People v. Stubblefield, supra, 107
Cal.App.5th at pp. 916-917.) An unintentional or unconscious
violation would most likely fall under Watson error analysis like

ordinary judicial misconduct claims. (See People v. Nieves (2021) 11
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Cal.5th 404, 499-506.) However, a sufficiently powerful, purposeful
expression of bias against the defendant because of his group identity
could arise to structural error. (Id., at p. 499.) Whatever the outcome,
the reviewing court would require a fully developed factual record to
determine the correct prejudice standard to apply.

Statements of prosecutors, jurors, and others require a similar
level of factual development to assess prejudice. In this vein, this
Court has repeatedly applied forfeiture doctrine to prosecutorial
misconduct claims brought for the first time on appeal. (People v.
Stanley (2006) 39 Cal.4th 913, 252.) A prosecutor’s statement violating
Penal Code section 745(a)(2) could simply be an RJA violation subject
to Watson error analysis, rise to a deprivation of one or more of the
defendant’s federal Constitutional rights meriting Chapman error
analysis, or constitute invidious racial discrimination. (See People v.
Rundle (2008) 43 Cal.4th 76, 157.) Likewise for comments by jurors.
However, if the commentary establishes juror misconduct or actual
bias, different prejudice standards would apply. (See In re Manriquez
5 Cal5th 785, 795-796.) Here, too, factual development of the
underlying RJA claim will determine which prejudice standard
applies.

Because of the RJA’s broad reach, a potential violation could
simply be a state law violation subject to Watson error analysis. Or,
the violation may overlap with established principles for review of
federal Constitutional or structural error. Under article VI, section 13,
the defendant has the burden to establish which prejudice standard
applies. As is the case here, this determination is not possible without

a fully developed factual record.

24



2. ANALYZING PREJUDICE UNDER THE CORRECT
STANDARD IS ALSO FACT AND CASE SPECIFIC

Fact-intensive review is also necessary to determine the extent
to which complained-of RJA violations caused prejudice under step
two of the harmless error analysis. The RJA is a remedial statute and
not intended to be punitive. (People v. Singh (2024) 103 Cal. App.5th 76,
109 & 120.) Accordingly, the remedy must be specific to the violation.
(Id., at p. 120.) Any remedy should be tailored to the injury suffered
without unduly infringing on competing interests. (Id. at p. 121.)
Penal Code section 745(e)(1) enumerates remedies for violations
adjudicated prejudgment, and section 745(e)(2) lists remedies for
violations adjudicated on direct appeal or habeas corpus. (Pen. Code,
§ 745(e).) Recognizing the disparate remedies based on procedural
stage, Penal Code section 745(c) requires that RJA claims be made as
soon as possible so that the trial courts can protect their cases from
improper sandbagging. (Id.; Sanchez v. Superior Court of San Bernardino
County (2024) 106 Cal.App.5th 617, 631.) Under Penal Code section
745(e)(1)(C), the court retains discretion “in the interest of justice” not
to impose any remedy. (Ibid.)

The prejudice inquiry mandated under article VI, section 13 of
the California constitution serves the same function of fixing the
correct remedy for postjudgment claims. For Penal Code section
745(a)(2) claims, petitioners must establish whether any of the
complained-of language actually impacted the outcome of the case.
Rather than resort to untested studies, articles, or, in the extreme
People v. Stubblefield example, judicial notice, courts should have the

benefit of a fully developed factual record at a contested hearing to
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make the prejudice determination. The use of “racially discriminatory
language” can be unintentional or even unconscious. The speaker
need not even be aware the language would be interpreted as
discriminatory. (People v. Stubblefield, supra, 107 Cal.App.5th at pp.
916-917.) A defendant may claim the language implicitly appeals to
racial bias by indirectly referencing something that is not a matter of
common knowledge. (Id., at p. 917.) Further, the definition of “racially
discriminatory language” includes reference to a defendant’s
physical appearance, culture, ethnicity, or national origin. (Pen. Code,
§ 745(h)(2).) It does not necessarily matter that the reference may have
been relevant to some issue in the case. (People v. Howard (2024) 104
Cal. App.5th 625, 653-654.) There is no definition at all as to what may
or may not constitute an exhibition of bias under Penal Code section
745(a)(1). Not all racially discriminatory language claims will have
impacted the proceedings.

Further, many Penal Code section 745(a)(2) claims rely on a
“priming” argument that purported code words trigger an
unconscious yet biased response from the listener. Since the reaction
was supposedly unconscious, how could a defendant prove an
objective observer was primed? The opposite reaction seems just as
likely —that an observer could perceive the speaker to be using
offensive language and become biased against the speaker. Priming
claims are particularly unsuitable for deciding as a matter of law.

These concerns apply just as strongly to disparate charging or
sentencing claims under Penal Code section 745(a), subparts (3) and
(4). For instance, a defendant could be charged with multiple counts

yet be acquitted of all but one after a jury trial. Suppose the defendant
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establishes a disparate charging claim with respect to the acquitted
counts. Is there prejudice if he was only convicted or sentenced as to
the one convicted count? What if the defendant argues the evidence
on the acquitted counts contributed to the conviction or sentence
somehow? The courts need not speculate. The California constitution
requires a defendant to establish prejudice such that he is “entitled to
relief.” (See also Pen. Code, § 1473(e).)

The interests of justice demand that each RJA claim in each case
receive individualized review. As we have learned, these claims are
factually complex and usually quite involved. When courts find an
equal protection violation or an RJA violation that prejudiced the
outcome of proceedings, the courts can order reversal and thereby
protect the integrity of the justice system under article VI, section 13.
Given the RJA’s scope, Penal Code section 745(e)(2)’s blanket reversal
rule would be an unjust “new and magical reversal ticket” that would
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turn our courts into “gambling halls.”” (People v. Simmons, supra, 96
Cal.App.5th at p. 335, dis. opn. of Yegan, J.) This is unnecessary to
give effect to the RJA and contrary to its purpose per People v. Midell,
supra. The Court must reject the Legislature’s call to declare all RJA

violations a miscarriage of justice.
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I1I.

PENAL CODE SECTION 745(e)(3)} UNCONSTITUTIONALLY
AMENDED THE BRIGGS INITIATIVE

The voters enacted Proposition 7 (1978) (Prop. 7 or the “Briggs
Initiative”) to substantially increase the punishment for persons
convicted of first and second degree murder and expand the list of
special circumstances rendering a murderer eligible for the death
penalty. (See People v. Cooper (2002) 27 Cal.4th 38, 42.) Prop. 7 set forth
requisite changes following this Court’s ruling in People v. Anderson
(1972) 6 Cal.3d 628 and the United States Supreme Court’s decisions
in Furman v. Georgia (1972) 408 U.S. 238, Gregg v. Georgia (1976) 428
U.S. 153, Proffitt v. Florida (1976) 428 U.S. 242, Woodson v. North
Carolina (1976) 428 U.S. 280, Jurek v. Texas (1976) 428 U.S. 262, and
others. The Briggs Initiative created an entirely new system of
addressing capital punishment in the state, key features of which
were a new Penal Code section 190.2, which described the special
circumstances that narrow the class of murderers eligible for the
death penalty, Penal Code section 190.4, which designated the
requirement that those special circumstances be proved to a jury
beyond a reasonable doubt, and Penal Code section 190.3, which
listed eleven categories of the types of evidence that could be
considered by a jury in weighing aggravating and mitigating factors

before making a determination as whether the defendant should be

3 As of this filing, the RJA provision purporting to make
individuals ineligible for the death penalty is codified here. If
Assembly Bill 1071 (Stats. 2025) is enacted (it was enrolled on
9/16/25), this provision will be codified at Penal Code section 745(1).
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put to death or imprisoned for life without the possibility of parole.
(Ballot Pamp., Gen. Election (Nov. 7, 1978) text of Prop. 7, pp. 33, 41-
46.4)

The provisions of Prop. 7 determine a murderer’s eligibility for
the death penalty. (E.g., People v. Demetrulias (2006) 39 Cal.4th 1, 43
[Penal Code section 190.2 narrows class of murderers eligible for the
death penalty]; People v. Barrett (2025) 2 Cal.5th 897, 1047 [Penal Code
section 190.3 is punishment selection statute for eligible murderers].)
Prop. 7 also provided that murderers under age 18 when they
committed the crime are ineligible for the death penalty, preceding
the U.S. Supreme Court’s agreement on this issue in Roper v. Simmons
(2005) 543 U.S. 551, 570-571 by 27 years. (Ballot Pamp., Gen. Election
(Nov. 7, 1978) text of Prop. 7, pp. 46; Pen. Code, § 190.5.) Although
Penal Code section 4500 (making life prisoners who commit fatal
assaults death eligible) was not enacted in Prop. 7, it was a legislative
enactment in existence when Prop. 7 was enacted. (Stats. 1973, ch. 719,
p. 1301, § 13.) This Court has consistently held that Penal Code
sections 190.2 and 190.3 sufficiently narrow the class of individuals
eligible for death. (See, e.g., People v. Barrett, supra, 2 Cal.5th at pp.
1047-1049.)

Article 1II, section 10, subdivision (c) of the California
Constitution prohibits the Legislature from altering an initiative
statute unless the terms of the initiative itself so permits. “The

Legislature may not amend an initiative statute without subsequent

4 Available at:  https://repository.uclawsf.edu/cgi/
viewcontent.cgi?article=1843&context=ca_ballot_props [accessed
9/24/25].
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voter approval unless the initiative permits such amendment.” (People
v. Superior Court (Pearson) (2010) 48 Cal.4th 564, 568.) For purposes of
article II, section 10, subdivision (c), an amendment includes a
legislative act that changes an existing statute by adding or taking
away from it. (People v. Kelly (2010) 47 Cal.4th 1008, 1026-1027.)
However, “when “a section or part of a statute is amended, it is not to
be considered as having been repealed and reenacted in the amended
form. The portions that are not altered are to be considered as having
been the law from the time when those provisions were enacted; the
new provisions are to be considered as having been enacted at the
time of the amendment ...."”” (People v. Prado (2020) 49 Cal. App.5th 480,
485 [citations omitted].) Additionally, the Legislature remains free to
address a related but distinct area or a matter the initiative does not
specifically authorize or prohibit. (People v. Kelly, supra, at pp. 1025-
1026. [citations omitted].) If the Legislature amends an initiative
statute without the approval of the electorate, the legislative act is
void. (Id., at p. 486.)

A. PROP. 7 DOES NOT PERMIT LEGISLATIVE
AMENDMENT

The Legislature lacks permission to amend Prop. 7’s
provisions. (People v. Cooper, supra, 27 Cal.4th at p. 44.) Over the years,
Prop. 7’s death eligibility provision, Penal Code section 190.2, has
been amended six times by voter referendum and once by legislative

enactment. (Propositions 114 (1990), 115 (1990), 195 (1996), 196 (1996),
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18 (2000), 21 (2000); Stats. 2018 (S.B. 1494) ch. 423, § 43.5) None of the
amendments have ever taken away or limited death-eligibility in any
way. Instead, these amendments have increased eligibility by adding
special circumstances and made clarifying and technical changes.
Propositions 115 and 21 each provided that their statutory provisions
could be amended by two-thirds vote in each house of the Legislature.
(Prop. 21, § 39; Prop. 115, § 30.) However, neither initiative repealed
and reenacted Penal Code section 190.2 as defined by People v. Prado,
supra, 49 Cal.App.5th 480. Instead, Prop. 21 merely added the gang-
murder special circumstance under Penal Code section 190.2(a)(22)
(Prop. 21, § 11), while Prop. 115 added mayhem and rape to the
felony-murder special circumstances under Penal Code section
190.2(a)(17) as well as other nonsubstantive changes. (Prop. 115, § 10).
Accordingly, the two-thirds amendment permission granted to the
Legislature would only apply to the specific provisions altered in
Props. 115 or 21 and not to Prop. 7 generally. A statutory provision
such as Penal Code section 745(e)(3) taking away eligibility for the
death penalty would require voter approval.

B. PENAL CODE SECTION 745(e)(3) TAKES AWAY
FROM PROP. 7's PROVISIONS ON DEATH
PENALITY ELIGIBILITY

Penal Code section 745(e)(3) is a legislative amendment of
Prop. 7 because it takes away from Penal Code section 190.2’s

initiative-defined list of special circumstances rendering murderers

5 S.B. 1494 only made one nonsubstantive edit to the oral
copulation felony-murder special circumstance in Penal Code section
190.2(a)(17)(F) (Stats. 2018 (S.B. 1494), ch. 423, § 43.).

31



eligible for the death penalty. In enacting Prop. 7, the voters
specifically enumerated which special circumstances render
murderers eligible for death. By implication, the voters declared that
murderers who did not commit a listed special circumstance are
ineligible. Additionally, notwithstanding whether certain juveniles
committed a special circumstance, the voters decreed that these
young murderers are categorically ineligible under Penal Code
section 190.5. By declaring that murderers otherwise eligible for the
death penalty under Prop. 7 are ineligible under Penal Code section
745(e)(3), the Legislature intruded on Prop. 7’s core subject matter of
death penalty eligibility without voter authorization.

The reasoning of People v. Kelly, supra, 47 Cal.4th 1008 should
control the outcome here. In that case, this Court considered
legislative amendments to Proposition 215 (1996). Under Proposition
215, the voters created an affirmative defense to prosecution for
cannabis cultivation and possession so long as the relevant amount of
cannabis was for “personal medical purposes.” (Health & Saf. Code,
§ 11362.5(d); People v. Kelly, supra, 47 Cal.4th at pp. 1012-1013.)
Subsequently, the Legislature enacted Health and Safety Code section
11362.77, which enacted specific cannabis quantity limitations in
conflict with Proposition 215’s reasonable amount standard. (Id., at
pp- 1014-1016.) Although the legislative enactment did not literally
amend the provisions of Proposition 215, the enactment added 18 new
code sections on Proposition 215’s general subject matter. (Id., at p.
1014.) After a detailed discussion on article II, section 10, subdivision
(c), the Court reasoned that the Health and Safety code section

11362.77 constituted a legislative amendment of Proposition 215 by
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imposing specific quantity limits on Proposition 215’s affirmative
defense. (Id., at p. 1043.) Specifically, the subsequent legislation took
away rights granted by the initiative statute and conflicted with the
initiative’s affirmative defense. (Ibid.)

Our case is on all fours with People v. Kelly. Like Prop. 7,
Proposition 215 did not contain a provision allowing for legislative
amendment. (See O.G. v. Superior Court (2021) 11 Cal.5th 82, 99 [citing
People v. Kelly, supra, 47 Cal.4th at p. 1013, fn. 2.].) Nor did the
Legislature propose the amendment to the electorate for approval.
(See People v. Kelly, supra, at p. 1043.) Instead, as occurred in People v.
Kelly, the legislature enacted a statute on its own, that, while it may
not have literally amended the initiative statute, added a provision in
Penal Code section 745(e)(3) on the initiative’s general death-
eligibility subject matter. Just as the legislative enactment took away
from the affirmative defense in People v. Kelly, so too does Penal Code
section 745(e)(3) take away from Prop. 7’s death penalty eligibility
criteria. In each case, the Legislature amended an initiative statute
without seeking voter approval. Under the reasoning in People v.
Kelly, Penal Code section 745(e)(3) is void as an unconstitutional
legislative amendment to Prop. 7’s death penalty eligibility
provisions.

Other recent cases construing potential legislative amendments

to Prop. 7 are distinguishable. For instance, the issue in People v.

6 Penal Code section 745(e)(3) was enacted in A.B 2542
(Stats. 2020) and has not been altered in any of the RJA’s subsequent
amendments. A.B. 2542 did not pass with a two-thirds majority in
either the Assembly or Senate.
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Cooper, supra, 27 Cal.4th at p. 46 was whether Prop. 7 prohibited
awarding presentence credits. In analyzing Prop. 7 and the statutory
credits scheme, this Court reasoned that Prop. 7 only addressed the
way postsentence credits could be awarded. Since Prop. 7 did not
authorize or prohibit presentence credits, the Court held that the
Legislature could alter presentence credits without voter approval.
(Id., at p. 47.) Likewise, in the litigation regarding Senate Bill 1437, the
Courts of Appeal held that Prop. 7 increased the punishment for
murder, while Senate Bill 1437 merely amended the elements of
murder. (See, e.g., People v. Prado, supra, 49 Cal.App.5th at p. 492
[citations omitted].) Moreover, Senate Bill 1437 amended Penal Code
sections 188 and 189, which were not initiative statutes. (Id., at p. 491.)
In contrast to these cases, Penal Code section 745(e)(3) intruded on
Prop. 7’s core subject matter and statutory language.

To the extent that Penal Code section 745(e)(3) would require a
reversal of a death judgment absent a showing of prejudice, the
provision also violates article VI, section 13. To obtain a reversal of a
death judgment, an appellant/petitioner must demonstrate
prejudice.

Finally, if the Legislature is permitted to decree that RJA
violations render an individual ineligible for the death penalty, the
Legislature could de facto outlaw the death penalty. For instance,

Penal Code section 13767 was enacted in response to Atkins v. Virginia

7 Until its amendment in 2024, this statute provided that a
judge shall “preclude” the death penalty upon a finding of intellectual
disability. (See Stats. 2024 (S.B. 1001) ch. 908, § 2.) As amended, the
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(2002) 536 U.S. 304, which held that intellectually disabled individuals
are ineligible for the death penalty under the Eighth Amendment. (See
also Pen. Code, § 1509(d).) While that legislative enactment is
grounded in the Eighth Amendment and U.S. Supreme Court
precedent, the RJA is not. Although imposing the death penalty based
on invidious discrimination may violate the Eighth Amendment (see
Furman v. Georgia, supra, 408 U.S. 238, 242 (conc. opn. of Douglas, J.),
the RJA sweeps far more broadly than that. If the Legislature is
permitted to render murderers ineligible for the ultimate punishment
for RJA violations untethered to violations of any constitutional
rights, the Legislature could create further such exceptions. Such
constitutionally ungrounded exceptions would eventually swallow
Prop. 7. The voters enacted the Briggs Act to prevent such an
outcome, and this Court must “jealously guard” the people’s
initiative power. (See People v. Kelly, supra, 47 Cal.4th at p. 1025
[citations omitted].)

IV.

BY MANDATING INELIGIBILITY, THE RJA
UNCONSTITUTIONALLY USURPED PROP. 7-CONFERRED
JURY & JUDICIAL AUTHORITY

Under California law, the People are entitled to retry the
penalty phase of a capital case upon reversal or mistrial so long as the
trial did not result in an acquittal or its equivalent. (E.g., People v.
Wilson (2023) 13 Cal.5th 839, 853-856.) Strictly speaking, Penal Code
section 745(e)(3) did not alter this rule —it merely purported to render

statute now provides that a person with intellectual disability is
“ineligible” for the death penalty. (Pen. Code, § 1376(b).)
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murderers who successfully prove an RJA violation ineligible for the
death penalty, in conflict with Prop. 7. Accordingly, murderers with
death judgments reversed for prejudicial RJA error would be subject
to eligibility analysis under Prop. 7’s provisions just as any other
defendant would be at that stage of the proceedings.

Under Prop. 7, the import of a particular RJA violation on the
decision to impose the death penalty is a matter for the judge and jury
to potentially consider. (Pen. Code, §§ 190.3 [jury/factfinder decides
penalty; 190.4(e) [judicial review of penalty decision].) Although the
Legislature cannot mandate that all RJA violations bar the death
penalty, a violation could be relevant for the factfinder to consider
under Penal Code section 190.3, subdivisions (a) or (k). Likewise, a
prior violation could be relevant for the judge’s decision under Penal
Code section 190.4(e). Penal Code section 745(e)(3) unconstitutionally
runs afoul of these voter-approved provisions by taking the death
penalty decision out of the jury/factfinder and judge’s hands.

In the main, any prejudice resulting from a prior RJA violation
would appear to be curable with a retrial. By definition, Penal Code
section 745(a)(2) violations, for example, are limited to language used
in the prior proceeding. A new proceeding would cure these
violations. Similarly, Penal Code sections 745(a)(3) [disparate
charging] and 745(a)(4) [disparate sentencing] violations could
potentially be cured by removing and/or ethically walling off the
prior decisionmakers and rendering new decisions. Likewise for most
Penal Code section 745(a)(1) [exhibition of bias] violations —retrial
without the offending individual(s) involved would likely cure these

violations. Given the breadth and scope of potential RJA violations,
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there are limitless possibilities for reversible RJA errors and remedies
on retrial. However under Prop. 7, the penalty selection, including a
potential determination whether any remedy cured a prior RJA
violation, rests with the factfinder subject to judicial review. (Pen.
Code, §§ 190.3, 190.4, 190.5.) Penal Code section 745(e)(3)
unconstitutionally usurped this function.

Prop. 7 prevents the Legislature from prohibiting penalty phase
retrials for anything less than the equivalent of an acquittal in
accordance with relevant decisional authority. (See People v. Wilson,
supra, 13 Cal.5th 839.) Prop. 7 provides that first degree murder can
be punishable by death (Pen. Code, § 190) and sets out eligibility
criteria and the method for selecting punishment. (Pen. Code, §§
190.2, 190.3, 190.4.) An individual facing retrial after any other
reversal is subject to the same procedures. To prohibit retrial of death
judgment reversed for prejudicial RJA error would run afoul of these
provisions. They cannot be altered absent voter approval. If the
Legislature had expressly attempted to ban retrials in Penal Code
section 745(e)(3), the RJA would have violated article II, section 10,
subdivision (c) for this reason, also.

V.

THE RJA IS LIKELY NOT VOLITIONALLY SEPARABLE FROM
ITS UNCONSTITUTIONAL PROVISIONS

Even though the Legislature knowingly crafted the RJA’s
prejudice provisions in violation of article VI, section 13’s harmless
error review requirement, the Legislature did not include a severance
clause in the RJA. “In determining whether the invalid portions of a

statute can be severed, we look first to any severability clause. The
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presence of such a clause establishes a presumption in favor of
severance.” (California Redevelopment Assn. v. Matosantos (2011) 53
Cal.4th 231, 270.) There is no way to apply the RJA’s mandatory
remedies without running afoul of Prop. 7 or the California
constitution. (See Pen. Code, § 745(e).) Absent a severability clause,
the court will look to whether the statute is functionally and
volitionally separable. (Abbott Laboratories v. Franchise Tax Bd. (2009)
175 Cal. App.4th 1346, 1357-1358 [citing Gerken v. Fair Political Practices
Com. (1993) 6 Cal.4th 707, 714.) To be functionally severable, the
remaining portion of the statute must be complete in itself and
capable of independent application. (Id., at p. 1358.) Volitional
separability turns on whether the legislative body would have
adopted the statute had the latter foreseen the partial invalidation of
the statute. (Id.)

Assuming that the RJA’s unconstitutional remedy provisions at
issue —Penal Code section 745, subdivisions (e)(2), (e)(3), and (k) —are
functionally severable, they are likely not volitionally severable.
These remedies are at the core of the RJA. Indeed, the Legislature
declared its belief that all RJA violations constituted a miscarriage of
justice under article VI, section 13. (Stats. 2020, ch. 317 (A.B. 2542), §
2(i).) The Legislature claimed that existing procedure was insufficient
because it only addressed bias in its most extreme and blatant forms.
(Id., § 2(c).) It intended to provide remedies to eliminate alleged
discriminatory practices in the criminal justice system “in addition to
intentional discrimination.” (Stats. 2020, ch. 317 (A.B. 2542., § 2(j).) It
argued the RJA was necessary to eliminate what it called racial bias

“in any form or amount.” (Id., § 2(i).) The legislators were frustrated
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that “existing precedent tolerates” conduct now purported to be
covered by the RJA. (Id., § 2, subds. (e), (d).) Imposing new,
mandatory, and severe remedies was at the heart of the RJA. The
Legislature believed that it was enacting a revolutionary statute that
would provide the strongest possible remedy for any and all
violations. Without these unconstitutional remedies, the RJA is
simply a very litigation-intensive, costly statute that largely overlaps
with existing law.

Thus, even if the RJA’s remedy and death eligibility-related
provisions are functionally severable, they are not volitionally
severable. This Court may therefore declare the entire statute
unconstitutional and unenforceable. (See Abbott Laboratories v.
Franchise Tax Bd., supra, 175 Cal. App.4th at pp. 1360-1361.)

VL

ASSUMING THE RJA IS SEVERABLE, APPELLANT’S CLAIMS
SHOULD BE LITIGATED ON LIMITED-PURPOSE HABEAS
CORPUS PETITON

Although RJA claims may be raised on direct appeal (see Pen.
Code, § 745(b)), the statutory scheme and practical concerns require
the instant claims to be adjudicated at the trial court level. (See Pen.
Code, §§ 745(c), 1473(e).) This will permit the court and parties to fully
develop the factual record with an evidentiary hearing (if needed), as
the RJA requires. (Ibid.) Assuming Appellant establishes a prima facie
case, a complete factual record is also necessary for the court to
determine which prejudice standard to apply and conduct the
analysis under article VI, section 13. As this Court recognized in People

v. Wilson, supra, 16 Cal.5th 874, discriminatory language RJA claims
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are complex and usually involve expert and lay witness testimony.
The Senate Committee on Appropriations recently agreed. (See Sen.
Com. Appropriations, com. on Assem. Bill No. 1071 (2025-2026 Reg.
Sess.) as amended Jun. 25, 2021, pp. 1-2 [noting the heavy expense the
RJA imposes on the courts, defense bar, and prosecutors for intensive
record review and expansive litigation].)

A. AN RJA CLAIM MAY NOT BE PRESENTED ON DIRECT
APPEAL FOR THE FIRST TIME ABSENT EXTREME
CIRCUMSTANCES

Although Penal Code section 745(b) was amended to allow RJA
claims to be brought on direct appeal, this Court held that this
amendment did not create a new vehicle for adjudicating RJA claims.
(People v. Wilson, supra, 16 Cal.5th at p. 948.) Rather, the Legislature
was concerned with creating a mechanism for defendants with
pending appeals to return to superior court if they were legally or
practically shut out from pursuing the claims by habeas corpus
petition. (Id.) Under Penal Code section 745(b), claims may be raised
by motion in the trial court, habeas corpus petition, or Penal Code
section 1473.7 petition. In all circumstances, the RJA requires an
evidentiary hearing before a court can find a violation. (Pen. Code,
§§ 745(c), 1473(e).) To date, neither party has advanced any argument
that Appellant’s RJA claims must be handled any differently. Given
the advanced procedural posture of this case, a habeas corpus petition
in the superior court is the correct venue for Appellant’s RJA claims.
(See Pen. Code, § 1509.)

The RJA claims raised here require additional factual

development. (See People v. Wilson, supra, 16 Cal.5th at pp. 847, 961-
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962.) As Appellant does here, Wilson intended to raise a Penal Code
section 745(a)(2) claim. (Id., at p. 974.) To prove his claim, Wilson
planned to present lay and expert witness evidence to show that a
juror violated the RJA prohibition on racially discriminatory
language. (See Pen. Code, § 745(a)(2).) He also intended to bring
disparate charging and sentencing claims under Penal Code sections
745(a), subsections (3)-(4). (People v. Wilson, supra, at p. 974.) The Court
recognized the RJA proceedings would be “quite involved” and
would cause significant delay in the resolution of his appeal. Because
Wilson did not demonstrate legal or practical obstacles to pursuing
RJA relief by a limited-purpose habeas corpus petition, the court
denied Wilson’s request for a stay of his appeal and remand for RJA
litigation. (Id., at pp. 961-962.) As this Court recently held in People v.
Dain (2025) 18 Cal.5th 246, the trial court is the appropriate venue to
litigate factual claims so the parties may develop the record. (Id., at p.
257 [regarding Three-Strikes sentencing discretion].) The same
reasoning applies here — Appellant’s RJA claims should be litigated
by petition for writ of habeas corpus in the trial court.

Generally, whether language is racially discriminatory under
the circumstances is a factual inquiry unsuitable for resolution as a
matter of law. In People v. Lashon, supra, 98 Cal. App.5th at p. 816, the
appellant attempted to raise a Penal Code section 745(a)(2) claim for
the first time on direct appeal, arguing that the claim involved a
substantial right or important issue of constitutional law under In re
Sheena K. (2007) 40 Cal.4th 875. (People v. Lashon, at p. 816.) However,
the court held RJA claims do not fall within this narrow exception. An

RJA claim “does not present a pure question of law that can be
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resolved without consideration as to what occurred during the trial
and sentencing proceedings.” (Ibid.) So too with Appellant’s RJA
claims.

Following People v. Lashon, the Courts of Appeal have applied
forfeiture doctrine to RJA claims raised for the first time on appeal in
all but one cases. (People v. Midell, supra; accord, People v. Wagstaff
(2025) Cal.App.5th 1207, 1227; People v. Wilson (2025) 111 Cal. App.5th
1020, 1030; People v. Quintero (2024) 107 Cal.App.5th 1060; People v.
Corbi (2024) 106 Cal.App.5th 25, 41; People v. Singh, supra, 103
Cal.App.5th at p. 114; see also People v. Lawson, supra, 108 Cal.App.5th
at pp. 999-1000 [reasoning that applying forfeiture doctrine is
consistent with the purposes of the RJA but declining to address the
issue]; contra, People v. Stubblefield, supra, 107 Cal.App.5th at p. 915;
compare, People v. Simmons, supra, 96 Cal. App.5th at p. 328 [defense
counsel ineffective for failing to raise RJA claim at trial].) The
Legislature did not include any language providing that such a claim
could be brought on direct appeal for the first time. (People v. Lashon,
supra, 98 Cal.App.5th at p. 812.) As the court reasoned:

It makes little sense for the Legislature to
prescribe a comprehensive procedure for
making and adjudicating a section 745
motion at the trial level (including a specific
waiver provision for untimely motions),
only to allow defendants who could have
but did not use that procedure (thereby
preserving their claim for review) to bypass
that procedure and pursue a section 745
claim for the first time on direct appeal.
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(People v. Lashon, supra, at p. 813.) There is no exception for Penal Code
section 745(a)(2) claims, like Appellant’s, based in part on the trial
record. (People v. Corbi (2024) 106 Cal.App.5th 25, 41-42; People v.
Lashon, supra, 98 Cal.App.5th at pp. 809-810.) No matter which
subpart of Penal Code section 745(a) a defendant is pursuing, the
same procedures apply. (People v. Corbi, supra, at p. 41-42.) Although
the RJA did not exist at the time of Appellant’s trial, the Courts of
Appeals’ reasoning on the forfeiture doctrine also supports requiring
Appellant to pursue his RJA claims via a limited-purpose habeas
corpus petition in the superior court.

Accordingly, the Courts of Appeal overwhelmingly have
decided against adjudicating any RJA claims, let alone Penal Code
section 745(a)(2) claims, raised for the first time on direct appeal. As
this Court recognized in People v. Wilson, supra, 16 Cal.5th 874 the RJA
requires an evidentiary hearing before a violation can be found.
Appellant’s own discriminatory language claims should be litigated
in the same forum—limited purpose habeas corpus petition in the

superior court where his case originated.

B. PENAL CODE SECTION 745(a)(2) CLAIMS ARE NOT
SUITABLE FOR ADJUDICATION WITHOUT AN
OPPORTUNITY FOR FACTFINDING

In addition to the RJA’s statutory requirement for an
evidentiary hearing, experience litigating Penal Code section
745(a)(2) claims counsels against deciding them for the first time on
appeal. Resolving these claims requires evidence on the context,
history, and meaning of the challenged language and how an

objective observer would perceive it that is absent without a fully
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developed trial court record. As the Legislature has now recognized
with respect to A.B. 1071, this is costly, intensive litigation.

The Sixth District Court of Appeal’s reasoning in two recent
opinions demonstrates why deciding racially discriminatory
language claims for the first time on appeal is inappropriate except
for rare circumstances. First, in People v. Stubblefield, supra, 107
Cal.App.5th at p. 915, the court decided to hear the appellant’s Penal
Code section 745(a)(2) claim for the first time on direct appeal.® The
language at issue was the prosecutor’s argument that the police did
not search the appellant’s home because he was a famous Black man
and a ”“storm of controversy” would ensue. (Id., at p. 913.) There was
no evidence to support the prosecutor’s argument, and the appellant
contended the prosecutor aimed to tap into “White rage”
surrounding the George Floyd killing and protests. (Id., at pp. 915-
916.)

To evaluate this claim, the court acknowledged factfinding was
required to determine how the language might impact an objective
observer. (People v. Stubblefield, supra, 107 Cal, App.5th at pp. 916-918.)
Generally, defendants must present evidence of the necessary facts,
including a person’s knowledge or awareness of certain background
facts or events. (Id., at p. 918.) The court reasoned that the RJA
“requires us to consider the potential effect of the language on a
person listening to it, and in some cases, that depends on a person's

knowledge.” (Ibid.) Accordingly, the court took the extraordinary step

8 Although appellant objected to the challenged language
in the trial court, the objection was apparently not on RJA grounds.
(Id., at p. 913.)
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of taking judicial notice of the Floyd killing, protests, and
surrounding circumstances. (Id., at pp. 914-915.) Assuming that an
objective observer would have been aware of the judicially noticed
circumstances, the court held the prosecutor’s argument violated
Penal Code section 745(a)(2). (Id. at p. 924.)

The background knowledge an “objective observer” would
have in the circumstances is undefined in the RJA. (See Pen. Code,
§ 745; compare Code of Civ. Proc., § 231.7(d)(2)(A) [“For purposes of
this section, an objectively reasonable person is aware that
unconscious bias, in addition to purposeful discrimination, have
resulted in the unfair exclusion of potential jurors in the State of
California.”].) Given that the language must, to an “objective
observer,” appeal to racial bias, this hypothetical individual’s
knowledge would vary depending on the date, time and location the
language was originally used. (See Pen. Code, § 745(h)(4).) What may
have appealed to racial bias to an objective observer in 1997 in Kern
County may differ from an objective observer in 2023 in San Francisco
County. This is an intensely fact-specific inquiry unsuitable for
handling on direct appeal.

About six months after People v. Stubblefield, the Sixth District
Court of Appeal reversed course, declining to entertain an RJA claim
raised for the first time on appeal in People v. Wagstaff, supra, 111
Cal. App.5th at pp. 1217-1219. There, the Black appellant claimed
judicial sentencing commentary calling him a “strong young buck”
and a “boy” while admonishing him to “become a man” and “make
manly decisions” constituted racially discriminatory language. (Id.)

The absence of any record concerning the racial implications of the
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language hindered the court’s ability to evaluate the claim. (Id., at p.
1221.) There was no contextual evidence, facts about historical usage
of the language, or common cultural understandings of the language.
The court reasoned that “[a]bsent a record with sufficient facts and
evidence, we have no way to apply that standard while respecting the
boundaries of our purview as a court of review. (People v. Wagstaff,
supra, at p. 1222.) Although the appellant attempted to fill in the
evidentiary gaps with citations to sources outside the record, he did
not establish a foundation for judicial notice, and the court perceived
no valid basis for noticing them on its own motion. (Ibid.) Thus, absent
extreme circumstances, Penal Code section 745(a)(2) claims are not
suitable for adjudication on appeal due to the lack of such evidence.
The context of the challenged language has proven all-
important. The Courts of Appeal have rejected RJA claims when the
relevant context shows the challenged language did not appeal to
bias. (E.g., People v. Lawson, supra, 108 Cal. App.5th at pp. 1001-1002
[judge’s statement during sentencing that defendant was a “thief,
fraudster, liar, and coward,” with no explanation how the terms were
“racially coded,” did not violate RJA]; People v. Wilson, supra, 111
Cal.App.5th at pp. 1030-1033 [prosecutor’s description of Black
human trafficking defendant as “a 5'11”, 200 some odd pounds gorilla
pimp” was race neutral description of a physically abusive pimp
using sex trafficking terminology]; People v. Quintero (2024) 107
Cal.App.5th 1060, 1076-1078 [prosecutor’s use of terms “monster” or
“predator” was in context of describing defendant’s vicious crimes
and a fair comment on the evidence]; People v. Singh, supra, 103

Cal. App.5th at pp. 117-118 [detective’s questioning of Punjabi
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defendant as to whether the homicide was an “honor killing” was a
legitimate investigative inquiry in context]; People v. Coleman (2024) 98
Cal. App.5th 709, 721-722 [defense counsel’s advice to Black defendant
to “speak how you speak” was valid and did not evince racial bias].)
In each of these cases, reference to the relevant context showed the
challenged language was not discriminatory.

On the other hand, when the language facially evinces bias or
the relevant context makes this clear, courts have held the language is
racially discriminatory. In R.D. v. Superior Court, the judge repeatedly
commented that the minor was a “gang banger,” that gang
involvement was “in his blood, in his culture,” and that “[h]e can’t get
it out of his system.” (Id., supra, 108 Cal.App.5th at pp. 1236-1237.)
Because the animus was clear on the face of the comments, the trial
court found the judge violated Penal Code section 745(a)(2). (See id.,
at p. 1237.) Cases finding a violation for non-judge speakers follow
this theme. (E.g., People v. Howard, supra, 104 Cal.App.5th at pp. 655-
656 [prosecutor’s questioning tying Black defendant to historically
Black, crime-ridden neighborhood]; People v. Simmons, supra, 96
Cal.App.5th at p. 336 [prosecutor’s argument that defendant was
lying because of his ambiguous “ethnic presentation”]; see Sanchez v.
Superior Court, supra, 106 Cal. App.5th at pp. 624, 624-625, 628-629
[deputy public defender’s commentary ““I really don't care.” ... [R]ead
between the lines .... I am a White man. What do I care? It's not my
people we are incarcerating.”” implicated RJA].) All this offending

language was either discriminatory on its face or based on the context.
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Accordingly, the statutory language of the RJA, this Court’s
recent precedent, and experience litigating RJA claims all counsel
against adjudicating claims like Appellant’s raised for the fist time on
direct appeal. Given the case specific, fact-intensive nature of RJA
claims, trial courts are best suited to adjudicate these claims. For this
reason, as discussed in Section II.C, supra, trial courts will also be in
the best position to assess prejudice and assign the appropriate

remedy.

//
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CONCLUSION

District Attorneys share the Legislature’s goal of eliminating
bias from the criminal justice system. Indeed, we have long been
under a variety of constitutional, statutory, and ethical duties to effect
this goal. Nonetheless, the Legislature lacked the authority to
dispense with article VI, section 13’s prejudice requirements when
enacting the RJA. Additionally, the Legislature did not have the
power to override Prop. 7’s death eligibility provisions absent voter
approval. Since remedy was core to the legislative intent and
functioning of the RJA, and the statutory scheme has no severance
clause, this Court must conduct severance analysis. Assuming the
RJA is severable, Appellant’s claims should be litigated via limited
purpose habeas corpus petition in accordance with this Court’s recent
precedent. The trial court will be best suited to adjudicate these fact-
intensive claims and make individualized prejudice determinations.

Done this 25th day of September, 2025, at San Bernardino,

California.

Respectfully Submitted,

GREGORY D. TOTTEN
Chief Executive Officer
California District Attorneys
Association
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Racial Justice Act Coordinator
San Bernardino County District
Attorneys Office
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