
Case No. S103358 - CAPITAL CASE 

IN THE SUPREME COURT 
OF THE STATE OF CALIFORNIA 

PEOPLE OF THE STATE OF CALIFORNIA, 
Plaintiff-Respondent, 

v. 
MARCOS ESQUIVEL BARRERA, 

Defendant-Appellant. 

Appeal from the Judgment of the Superior Court of the 
State of California for the County of Los Angeles 

APPLICATION FOR LEAVE TO FILE BRIEF OF 
ASSEMBLYMEMBER ASH KALRA AS AMICUS CURIAE 

IN SUPPORT OF DEFENDANT-APPELLANT, AND BRIEF 
OF AMICUS CURIAE 

*Nathan D. Shaffer
(SBN 282015)
Amanda H. Schwartz
(SBN 349625)
ORRICK, HERRINGTON &

 SUTCLIFFE LLP 
405 Howard Street 
San Francisco, CA 94105 
(415)  773-5700
nshaffer@orrick.com
aschwartz@orrick.com

Counsel for Amicus Curiae Assemblymember Ash Kalra 

Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically RECEIVED on 9/25/2025 4:06:32 PM

Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court

Electronically FILED on 10/1/2025 by Celia Wong, Deputy Clerk

Text annotation



 

2 

CERTIFICATE OF INTERESTED ENTITIES OR PERSONS 

There are no interested entities or persons that must be 
listed in this certificate under rule 8.208. 

/s/ Nathan D. Shaffer  
Nathan D. Shaffer 
Counsel for Amicus Curiae 
Assemblymember Ash Kalra 



 

3 

TABLE OF CONTENTS 
 

Page 

CERTIFICATE OF INTERESTED ENTITIES OR 
PERSONS ................................................................................2 

TABLE OF AUTHORITIES .............................................................4 

APPLICATION FOR LEAVE TO FILE  BRIEF OF 
AMICUS CURIAE ..................................................................8 

I. INTRODUCTION .........................................................8 

II. THE NATURE OF THE 
ASSEMBLYMEMBER’S INTEREST ..........................8 

III. CONCLUSION ........................................................... 10 

BRIEF OF ASSEMBLYMEMBER ASH KALRA AS 
AMICUS CURIAE IN SUPPORT OF DEFENDANT-  
APPELLANT ........................................................................ 11 

INTRODUCTION .......................................................................... 11 

ARGUMENT .................................................................................. 11 

I. THE LEGISLATURE DETERMINED THAT 
RACIAL BIAS WAS SUFFICIENT TO 
WARRANT RELIEF UNDER THE ACT. ................ 12 

A. The Racial Justice Act Was Enacted To 
Eliminate All Racial Bias. ............................... 13 

B. The Legislature Did Not Include A 
Requirement For Prejudice Beyond 
Racial Bias In The Statute. ............................. 18 

C. The Constitution Does Not Require A 
Harmless Error Analysis. ................................ 21 

II. THE LEGISLATURE IS AUTHORIZED TO 
DECLARE RACIAL BIAS A “MISCARRIAGE 
OF JUSTICE.” ............................................................ 22 

CONCLUSION ............................................................................... 25 

CERTIFICATE OF COMPLIANCE .............................................. 26 

 



 

4 

TABLE OF AUTHORITIES 

Page(s) 
Cases 

Allen v. Sully-Miller Contracting Co. 
(2002) 28 Cal.4th 222 ......................................................... 18 

Buck v. Davis 
(2017) 580 U.S. 100 ............................................................ 23 

Cal. Highway Patrol v. Superior Court 
(2006) 135 Cal.App.4th 488 ............................................... 11 

In re Christopher L. 
(2022) 12 Cal.5th 1063 ................................................. 21, 22 

Darden v. Wainwright 
(1986) 477 U.S. 168 ............................................................ 15 

Davis v. Ayala 
(2015) 576 U.S. 257 ............................................................ 23 

Duncan v. Ornoski 
(9th Cir. 2008) 286 F. App’x 361 ....................................... 15 

Gaines v. Fidelity Nat’l Title Ins. Co. 
(2016) 62 Cal.4th 1081 ....................................................... 20 

Hale v. S. Cal. IPA Med. Grp., Inc. 
(2001) 86 Cal.App.4th 919 ................................................. 12 

Mayfield v. Woodward 
(9th Cir. 2001) 270 F.3d 915.............................................. 14 

McCleskey v. Kemp 
(1987) 481 U.S. 279 ...................................................... 13, 17 

Pac. Legal Found. v. Brown 
(1981) 29 Cal.3d 168 .......................................................... 23 



 

5 

People v. Blackburn 
(2015) 61 Cal.4th 1113 ....................................................... 23 

People v. Gutierrez 
(2017) 2 Cal.5th 1150 ......................................................... 22 

People v. Mil 
(2012) 53 Cal.4th 400 ......................................................... 22 

People v. Powell 
(2018) 6 Cal.5th 136 ........................................................... 15 

People v. Simmons 
(2023) 96 Cal.App.5th 323 ......................... 19, 20, 21, 22, 23 

People v. Williams 
(2013) 56 Cal.4th 630 ......................................................... 14 

Personnel Administrator of Massachusetts v. Feeney 
(1979) 442 U.S. 256 ............................................................ 13 

Rose v. Mitchell 
(1979) 443 U.S. 545 ...................................................... 23, 24 

Russello v. United States 
(1983) 464 U.S. 16 .............................................................. 20 

Sacks v. City of Oakland 
(2010) 190 Cal.App.4th 1070 ............................................. 11 

United States v. Gonzalez-Lopez 
(2006) 548 U.S. 140 ............................................................ 22 

United States v. Shah 
(9th Cir. 2019) 768 F. App’x 637 ....................................... 14 

Weaver v. Massachusetts 
(2017) 582 U.S. 286 ............................................................ 21 

Young v. Superior Court 
(2022) 79 Cal.App.5th 138 ................................................. 19 



 

6 

Constitutional Provisions 

Cal. Const., art. VI, § 13 ................................................... 21, 24 

Statutes 

Pen. Code, § 745, subd. (a) ......................................... 11, 17, 19 

Pen. Code, § 745, subd. (a)(3) ................................................. 19 

Pen. Code, § 745, subd. (a)(4) ................................................. 19 

Pen. Code, § 745, subd. (e) ..................................................... 19 

Pen. Code, § 745, subd. (k) ..................................................... 20 

Stats. 2020, ch. 317, § 2, subd. (d) ......................................... 14 

Stats. 2020, ch. 317, § 2, subd. (e) ......................................... 15 

Stats. 2020, ch. 317, § 2, subd. (i) ............ 11, 13, 17, 18, 20, 21 

Stats. 2022, ch. 739, § 1 .......................................................... 16 

Other Authorities 

Alford, Appellate Review of Racist Summations: 
Redeeming the Promise of Searching Analysis 
(2006) 11 Mich. J. Race & L. 325 ...................................... 14 

Assem., 3d reading analysis of Bill No. AB 256 
(2021-2022 Reg. Sess.) May 25, 2021 ................................ 15 

Assem., analysis of Bill No. AB 2542 (2019-2020 
Reg. Sess.) Aug. 31, 2020 ................................................... 24 

Assem., analysis of Bill No. AB 256 (2021-2022 
Reg. Sess.) Aug. 30, 2022 ................................................... 24 

Assem. Com. on Public Safety, Rep. on Bill No. 
AB 256 (2021-2022 Reg. Sess.) Mar. 22, 2021 .................. 16 



 

7 

Barnes & Chemerinsky, What Can Brown Do for 
You?: Addressing McCleskey v. Kemp as a 
Flawed Standard for Measuring the 
Constitutionally Significant Risk of Race Bias 
(2018) 112 Nw. L.Rev. 1293 .............................................. 14 

Committee on Revision of the Penal Code, Annual 
Report and Recommendations 2020 (2020) 
<https://clrc.ca.gov/CRPC/Pub/Reports/CRPC_  
AR2020.pdf> ................................................................. 15, 16 

Committee on Revision of the Penal Code, Death 
Penalty Report (Nov. 2021) .......................................... 16, 17 

Sen. Rules Com., Off. of Sen. Floor Analyses, 3d 
reading analysis of Bill No. AB 2542 (2019-  
2020 Reg. Sess.) Aug. 26, 2020 .......................................... 13 

 



 

8 

APPLICATION FOR LEAVE TO FILE  
BRIEF OF AMICUS CURIAE 

I. INTRODUCTION 

Pursuant to California Rules of Court, rule 8.487, 
subdivision (e), Assemblymember Ash Kalra (the 
“Assemblymember”) respectfully requests leave to submit the 
attached Amicus Curiae Brief in support of Defendant-Appellant 
in the above-captioned case. On June 12, 2025, this Court vacated 
the submission of cause in order to allow for supplemental 
briefing on three questions regarding the scope of the Racial 
Justice Act. The Court advised that amicus briefs addressing the 
three questions may be filed by August 11, 2025.  Defendant-  

Appellant requested a 40-day extension of the briefing schedule. 
That motion was granted by the court on August 5, 2025, 
extending the due date for amicus briefs to September 25, 2025. 
This Application is therefore timely made. 

II. THE NATURE OF THE ASSEMBLYMEMBER’S 
INTEREST 

The Assemblymember was the primary legislative author of 
the California Racial Justice Act of 2020 (the “Act”), which 
established the statutory provision whose meaning is at issue in 
the above-captioned case. This Court asked the parties to weigh 
in on three questions, and invited amicus briefs addressing those 
questions: 

1) Once a violation of Penal Code section 745, subdivision 
(a)(2) is established on direct appeal, is an analysis for 
harmless error required under article VI, section 13 of the 
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California Constitution before relief can be granted under 
Penal Code section 745, subdivision (e)(2), regardless of 
whether there is a statutory obligation to conduct a 
harmless error analysis under Penal Code section 745? 

2) Does the Legislature have authority to declare that certain 
errors are a “miscarriage of justice” within the meaning of 
article VI, section 13 of the California Constitution and 
thereby obligate courts to reverse a judgment whenever 
such an error is found, even when the error in question 
would otherwise be subject to review for harmless error? 

3) If a Racial Justice Act violation has occurred, is the 
defendant ineligible for the death penalty under Penal 
Code section 745, subdivision (e)(3) regardless of whether 
the violation was prejudicial? If so, would reversal of a 
death judgment under Penal Code section 745, subdivision 
(e)(3) without possibility of retrial on penalty be barred by 
the “Briggs Initiative” (Prop. 7, as approved by voters, Gen. 
Elec. (Nov. 7, 1978))? 

As further described below, Assemblymember Kalra submits 
that, considering the Act’s statutory text and policy goals, the 
Legislature intended and was authorized to designate the errors 
defined in the act as a “miscarriage of justice” not subject to 
harmless error review. 

No party or counsel for a party in the pending appeal 
authorized any part of this proposed amicus curiae brief or made 
any monetary contributions intended to fund the preparation or 
submission of the brief. No person or entity other than the 
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Assemblymember or his counsel in the matter have made any 
monetary contribution intended to fund the preparation or 
submission of the proposed amicus curiae brief. 

III. CONCLUSION 

For the foregoing reasons, the Assemblymember 
respectfully requests permission to file the accompanying amicus 

curiae brief in support of Defendant-Appellant. 
 

Dated: 
 
 

Respectfully submitted, 
 
/s/ Nathan D. Shaffer  

 Nathan D. Shaffer  
(SBN 282015) 
Amanda H. Schwartz 
(SBN 349625) 
ORRICK, HERRINGTON & 
    SUTCLIFFE LLP 
405 Howard Street 
San Francisco, CA 94105 
(415) 773-5700 
nshaffer@orrick.com 
aschwartz@orrick.com 
 

Counsel for Amicus Curiae Assemblymember Ash Kalra 
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BRIEF OF ASSEMBLYMEMBER ASH KALRA AS AMICUS 
CURIAE IN SUPPORT OF DEFENDANT-APPELLANT 

INTRODUCTION 

The California Racial Justice Act (“the Act”) is a historic 
law that fundamentally seeks, in the Legislature’s words, to 
“eliminate racial bias from California’s criminal justice system.” 
(Stats. 2020, ch. 317, § 2, subd. (i).) At the Act’s core is a simple 
yet powerful principle: “The state shall not seek or obtain a 
criminal conviction or seek, obtain, or impose a sentence on the 
basis of race, ethnicity, or national origin.” (Pen. Code, § 745, 
subd. (a).) To carry out its declared intent to eliminate racial bias 
from California’s criminal justice system, the Legislature sought 
to eliminate racially discriminatory practices (in addition to 
intentional discrimination), without exception. In other words, 
racial bias is itself such an egregious harm that no further 
prejudice to the defendant is necessary to warrant remedy. The 
Legislature therefore defined the injection of racial bias into a 
criminal proceeding as an unconstitutional “miscarriage of 
justice” and provided remedies accordingly.  

ARGUMENT 

The Court’s “fundamental task” in interpreting the Act “is 
to ascertain the aim and goal of the lawmakers so as to effectuate 
the purpose of the statute.” (Sacks v. City of Oakland (2010) 190 
Cal.App.4th 1070, 1082.) The Court must look to the statutory 
language, legislative history, and purpose to ascertain legislative 
intent. (See Cal. Highway Patrol v. Superior Court (2006) 135 
Cal.App.4th 488, 507.) Here, the language of the statute itself 
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and the legislative history make it clear that a defendant need 
not be prejudiced by the injection of racial bias into his criminal 
proceeding in order to be entitled to the statutorily prescribed 
remedies.  

The Legislature was well within its authority to pass such 
legislation. There is no Constitutional limitation that precludes 
the Legislature from classifying specific harms, such as racial 
bias, as a miscarriage of justice. Nor did the Legislature act in a 
vacuum. Racial bias in criminal proceedings had proved to be 
indelible under existing approaches. Disparate results based on a 
defendant’s race persisted and were observable at a statistical 
level statewide. Those statistics were collected and reported by 
the Committee on Revision of the Penal Code (“CRPC”), which 
was established by the Legislature and the Governor to, among 
other things, collect data and study all aspects of criminal law 
and procedure in the state, and make recommendations to 
improve the Penal Code. Based on CRPC’s findings and similar 
information and data, the Legislature determined that further 
steps were necessary to address racial bias, and one considered 
step taken by the Legislature was to pass the Act.  

I. THE LEGISLATURE DETERMINED THAT RACIAL 
BIAS WAS SUFFICIENT TO WARRANT RELIEF 
UNDER THE ACT.  

“The touchstone of statutory interpretation is the probable 
intent of the Legislature. When interpreting a statute, we must 
ascertain legislative intent so as to effectuate the purpose of a 
particular law.” (Hale v. S. Cal. IPA Med. Grp., Inc. (2001) 86 
Cal.App.4th 919, 924.) In enacting the Racial Justice Act, the 
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California Legislature was unequivocal that “racism in any form 
or amount, at any stage of a criminal trial, is intolerable.” (Stats. 
2020, ch. 317, § 2, subd. (i).) To interpret the Racial Justice Act as 
only allowing relief if the defendant was prejudiced would be 
antithetical to the Legislature’s purpose because it would allow 
some threshold level of racial bias to be acceptable. The 
Legislature did not include a prejudice requirement in the 
statute, and the California Constitution does not otherwise 
impose one. This Court should therefore interpret the Act 
consistent with the Legislature’s intent, and allow relief under 
the Act regardless of the impact the violation had on the outcome 
of the trial. 

A. The Racial Justice Act Was Enacted To 
Eliminate All Racial Bias. 

At the time the Act was introduced, a criminal defendant 
could successfully challenge his conviction only if he could 
demonstrate that “decisionmakers in his case acted with 
discriminatory purpose”—that is “‘because of,’ not merely ‘in spite 
of,’ [that action’s] adverse effects upon an identifiable group.” 
(McCleskey v. Kemp (1987) 481 U.S. 279, 292-93, 298 [quoting 
Personnel Administrator of Massachusetts v. Feeney (1979) 442 
U.S. 256, 279], emphasis omitted.) That standard was 
“unreasonably high” and “almost impossible to meet without 
direct proof that the racially discriminatory behavior was 
conscious, deliberate and targeted.” (Sen. Rules Com., Off. of Sen. 
Floor Analyses, 3d reading analysis of Bill No. AB 2542 (2019-  

2020 Reg. Sess.) Aug. 26, 2020, pp. 8-9 [citing McCleskey, supra, 
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481 U.S. 279]; see also Barnes & Chemerinsky, What Can Brown 

Do for You?: Addressing McCleskey v. Kemp as a Flawed 

Standard for Measuring the Constitutionally Significant Risk of 

Race Bias (2018) 112 Nw. L.Rev. 1293, 1306.) Even worse, “the 
decisions of the courts that explicitly forbade racist prosecutorial 
discourse did not destroy the incentive to engage in this practice 
rather, they merely created an incentive for prosecutors to avoid 
being caught.” (Alford, Appellate Review of Racist Summations: 

Redeeming the Promise of Searching Analysis (2006) 11 Mich. J. 
Race & L. 325, 327.) 

In response to this exceedingly high threshold to 
demonstrate racial animus, courts “countenance[d] racially 
biased testimony … and arguments in criminal trials.” (Stats. 
2020, ch. 317, § 2, subd. (d).) For example, the Legislature 
observed that the Ninth Circuit Court of Appeals upheld a 
conviction based in part on an expert’s testimony that people of 
Indian descent are predisposed to commit bribery. (Stats. 2020, 
ch. 317, § 2, subd. (d) [citing United States v. Shah (9th Cir. 2019) 
768 F. App’x 637, 640].) The Ninth Circuit likewise upheld a 
conviction where the defendant’s own attorney used “racial 
epithets … in reference to minority clients.” (Mayfield v. 

Woodward (9th Cir. 2001) 270 F.3d 915, 924-25 [cited in Stats. 
2020, ch. 317, § 2, subd. (d)].) And this Court deferred to the 
ruling of a judge who made racially biased comments during jury 
selection. (People v. Williams (2013) 56 Cal.4th 630, 652 [cited in 
Stats. 2020, ch. 317, § 2, subd. (d)].)  
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Contemporary jurisprudence also “tolerate[d] the use of 
racially incendiary or racially coded language, images, and racial 
stereotypes in criminal trials.” (Stats. 2020, ch. 317, § 2, subd. (e) 
[citing People v. Powell (2018)  6 Cal.5th 136, 182-83 (prosecutor’s 
comparison of the defendant to a Bengal tiger was an appropriate 
“caution [to] the jury against judging defendant solely based upon 
his calm demeanor in the courtroom.”)]; see also ibid. [citing 
Duncan v. Ornoski (9th Cir. 2008) 286 F. App’x 361, 363 (holding 
that, while comparison of defendant to Bengal tiger was “highly 
offensive and inappropriate,” it did not “‘so infect[] the trial with 
unfairness as to make the resulting conviction a denial of due 
process.’” [quoting Darden v. Wainwright (1986) 477 U.S. 168, 
181])].) 

This systemic indifference to all but the most overt forms of 
racism resulted in “‘jaw-dropping’ racial disparities in sentencing 
across the state” of California. (Committee on Revision of the 
Penal Code, Annual Report and Recommendations 2020 at 5 
(2020) 
<https://clrc.ca.gov/CRPC/Pub/Reports/CRPC_AR2020.pdf> 
[quoting Committee on Revision of the Penal Code, Meeting on 
Jan. 24, 2020, 0:01:12-0:02:00].) “Controlling for conviction 
history and current offense, Black men convicted of a felony were 
still 42 percent more likely to be sentenced to prison than a white 
man convicted of a felony” and “Latino men convicted of a felony 
were 32.5 percent more likely to be sent to prison.” (Assem., 3d 
reading analysis of Bill No. AB 256 (2021-2022 Reg. Sess.) May 
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25, 2021, p. 2;  1   see also Assem. Com. on Public Safety, Rep. on 
Bill No. AB 256 (2021-2022 Reg. Sess.) Mar. 22, 2021, p. 7 
[summarizing findings from the California Committee on the 
Revision of the Penal Code’s first annual report showing the 
racial disparities in punishment and convictions].) In 2020, over 
80% of people in prison for robbery in California were people of 
color, far exceeding their proportion of the state’s overall 
population. (CRPC 2020 Report, supra, at p. 32). And “[o]ver 92% 
of people sentenced to prison for a gang enhancement” were 
Black or Latinx, despite California’s “‘uniquely large population 
of white supremacist gangs.’” (Id. at p. 38; see generally id. at pp. 
39-41, 45, 50 [charts showing disproportionate impact of sentence 
enhancements on people of color].)  

The disparities are not limited to imprisonment. In 
November 2021, the Committee for the Revision of the Penal 
Code noted that “studies about racial bias in the administration 
of the death penalty are remarkably consistent across time 
periods and research designs and show a consistent theme: race 
often determines when the death penalty is sought and when it is 
imposed.” (Committee on Revision of the Penal Code, Death 

Penalty Report (Nov. 2021) (“Death Penalty Report”), p. 19 
[quoting UCLA School of Law Professor Sherod Thaxton], pp. 19-  

24 [reviewing studies conducted statewide and in individual 
counties].) “[D]ecades of research have shown disturbing racial 

 
1   Assembly Bill 256 is a 2022 amendment to the Act that made the 
Act “apply … retroactively, to ensure equal access to justice for all.” 
(Stats. 2022, ch. 739, § 1.) 
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disparities in who is sentenced to death,” with “people of color” 
comprising “68% of death row.” (Id. at 9; see also id. at 20 
[“[R]acial and ethnic stereotypes directed which type of murders 
were labelled as especially egregious.”].)  And one third of people 
on death row in the state are Black, “despite accounting for only 
6.5% of California’s population.” (Ibid.)  

Faced with this extensive and compelling evidence that 
criminal prosecutions and sentences in California are not always 
race neutral and the Supreme Court’s admonition in McCleskey 
that “legislative bodies” are best positioned to combat implicit 
and systemic “racial bias,” 481 U.S. at 315, 319, the Legislature 
passed the Act in 2020 to “eliminate racial bias” whether express 
or implicit, “from California’s criminal justice system.” (Stats. 
2020, ch. 317, § 2, subd. (i).).  

This groundbreaking law seeks to reduce or eliminate 
convictions and sentences that differ based solely on race, 
ethnicity, or national origin. Specifically, the Act directs that 
“[t]he state shall not seek or obtain a criminal conviction or seek, 
obtain, or impose a sentence on the basis of race, ethnicity, or 
national origin.” (Pen. Code, § 745, subd. (a).) In contrast to the 
McCleskey holding, the provisions in the Act dramatically expand 
the ways a defendant can show discrimination. Under the Act, 
defendants in California no longer need to prove intentional 
discrimination in their case to bring a claim of racial bias, 
as McCleskey required. Instead, defendants can now establish 
racial bias by relying on statistical data showing racial 
disparities in the charging, conviction, or sentencing process of 
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other defendants who share their race. Additionally, a violation of 
the Act can be established “whether or not [bias was] purposeful.” 
This language changes the “discriminatory purpose” requirement 
set out in McCleskey to allow for a showing of implicit bias to be 
sufficient grounds for a challenge based on discrimination. As 
stated in the bill, the Legislature does not seek “to punish this 
type of bias, but rather to remedy the harm to the defendant’s 
case” and “to reject the conclusion that racial disparities within 
our criminal justice [system] are inevitable [as articulated 
in McCleskey], and to actively work to eradicate them.” (Stats. 
2020, ch. 317, § 2, subd. (i).) 

B. The Legislature Did Not Include A 
Requirement For Prejudice Beyond Racial Bias 
In The Statute. 

To best effectuate its intended purpose of eliminating all 

racial bias—not just subjectively harmful racial bias—the 
legislature drafted a statute that tied relief directly to a finding 
that a violation occurred, regardless of whether such violation 
impacted the outcome of the proceeding. “[T]he statutory 
language … generally is the most reliable indicator of legislative 
intent.” (Allen v. Sully-Miller Contracting Co. (2002) 28 Cal.4th 
222, 227.) Here, the statute is clear on its face that a harmless 
error analysis is not required. 

In drafting the Act, the Legislature declined to require that 
a violation cause harm, beyond the injection of racial bias into a 
proceeding, in order for a defendant to be eligible for relief. 
Neither the acts that constitute a violation nor the defendant’s 
entitlement to a remedy requires a finding that the outcome of 
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the case was impacted in any way. “The Act sets forth four 
categories of conduct, any of which, if proved, is enough to 
‘establish’ a violation of section 745, subdivision (a).” (Young v. 

Superior Court (2022) 79 Cal.App.5th 138, 147.) The first two 
categories focus on specific actions by key participants in a 
defendant’s case. These apply if an attorney, expert witness, 
judge, police officer, or juror exhibits bias or animus, or uses 
discriminatory language, toward the defendant. (Pen. Code, 
§ 745, subd. (a)(1)-(2).) Under the third category, the defendant 
must show they were charged or convicted of a more serious 
offense than individuals of a different race. (Id., § 745, subd. 
(a)(3).) The fourth applies to sentencing, where a longer or more 
severe sentence was imposed on the defendant than other 
similarly-situated individuals. (Id., § 745, subd. (a)(4).) Each is 
agnostic as to whether implicit or explicit bias in fact resulted in 
a different outcome for a particular defendant; under the first two 
categories, that the relevant parties used prohibited language at 

all is sufficient to establish a violation. And under the third and 
fourth categories, it is sufficient to show that the end result fell 
outside the norm, regardless of whether it can be proven that it 
was a direct result of racial bias toward this particular 
defendant. 

Once a violation is established, subsection (e) mandates 
that “the court shall impose a remedy.” (Id. § 745, subd. (e), 
italics added.) The remedy is by right and is triggered by a 
finding of violation, not by a finding that the violation resulted in 
a worse outcome for the defendant. (People v. Simmons (2023) 96 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES745&originatingDoc=Id874bfd0484411eea38591ac9832742f&refType=RB&originationContext=document&transitionType=DocumentItem&ppcid=28198af9e54b445b8fb042dc8914b0a2&contextData=(sc.Search)#co_pp_8b3b0000958a4
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Cal.App.5th 323, 337 [“The statute forecloses any traditional 
case-specific harmless error analysis.”]; see also ibid. [“The 
imposition of a remedy does not depend on a finding of actual 
harm or prejudice to the defendant’s case.”], citation omitted.) 
That mandate is consistent with the Legislature’s determination 
that “racism in any form or amount, at any stage of a criminal 
trial, is intolerable, inimical to a fair criminal justice system” and 
is an unconstitutional “miscarriage of justice.” (Stats. 2020, ch. 
317, § 2, subd. (i).)  

Moreover, in 2022, the Legislature amended section 745 to 
add subdivision (k) which expressly allows for a prejudice 
analysis, but only in a narrow class of habeas petitions. “For 
petitions that are filed in cases for which judgment was entered 
before January 1, 2021, and only in those cases,” a “petitioner” 
raising a claim under subdivisions (a)(1) or (a)(2) is entitled to 
relief “unless the state proves beyond a reasonable doubt that the 
violation did not contribute to the judgment.” (Pen. Code, § 745, 
subd. (k), italics added.) Subdivision (k) thus limits any analysis 
of individualized prejudice to habeas petitions challenging 
judgments that were entered before January 1, 2021. (See Gaines 

v. Fidelity Nat’l Title Ins. Co. (2016) 62 Cal.4th 1081 (dis. opn. of 
Kruger, J.) [“when a legislature ‘includes particular language in 
one section of a statute but omits it in another section of the same 
Act, it is generally presumed that [it] acts intentionally and 
purposely in the disparate inclusion or exclusion.’” (quoting 

Russello v. United States (1983) 464 U.S. 16, 23)].)   
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C. The Constitution Does Not Require A Harmless 
Error Analysis. 

The California Constitution does not separately require a 
case-specific prejudice inquiry. Article VI, section 13 of the 
California Constitution provides, “No judgment shall be set aside, 
or new trial granted, in any cause, on the ground of misdirection 
of the jury, or of the improper admission or rejection of evidence, 
or for any error as to any matter of pleading, or for any error as to 
any matter of procedure, unless, after an examination of the 
entire cause, including the evidence, the court shall be of the 
opinion that the error complained of has resulted in a 
miscarriage of justice.” The Act represents the Legislature’s 
express determination that “racism in any form or amount, at 
any stage of a criminal trial, is intolerable, inimical to a fair 
criminal justice system, is a miscarriage of justice under Article 
VI of the California Constitution, and violates the laws and 
Constitution of the State of California.” (Stats. 2020, ch. 317, § 2, 
subd. (i).) As the California Court of Appeals has previously held, 
“Article VI, section 13 does not prohibit the Legislature from 
making this presumptively constitutional determination.” 
(Simmons, supra, 96 Cal.App.5th at p. 338.)  

The United States Supreme Court has recognized that 
certain federal constitutional errors are not amenable to 
harmless error analysis. (Weaver v. Massachusetts (2017) 582 
U.S. 286, 294-95.) These errors represent “structural defects in 
the constitution of the trial mechanism.” (In re Christopher L. 

(2022) 12 Cal.5th 1063, 1074, citations and quotations omitted.) 
“[U]nder the California constitutional harmless-error provision 
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some errors similarly are not susceptible to the ‘ordinary’ or 
‘generally applicable’ harmless-error analysis … and may require 
reversal of the judgment notwithstanding the strength of the 
evidence contained in the record in a particular case.” (Ibid.) 
These structural errors are per se prejudicial in light of the 
“difficulty of assessing the effect of the error.” (United States v. 

Gonzalez-Lopez (2006) 548 U.S. 140, 149 fn. 4.) This Court has 
long recognized that “a biased decision maker” is a structural 
error “subject to automatic reversal.” (People v. Mil (2012) 53 
Cal.4th 400, 410; see also People v. Gutierrez (2017) 2 Cal.5th 
1150, 1158 [exclusion of a prospective juror “on account of bias 
against an identifiable group distinguished on racial, religious, 
ethnic, or similar grounds … constitutes structural error, 
requiring reversal”].) It is therefore consistent with this Court’s 
jurisprudence and the California Constitution that certain errors, 
such as racial bias, constitute structural error not subject to 
further harmless error review.  

II. THE LEGISLATURE IS AUTHORIZED TO DECLARE 
RACIAL BIAS A “MISCARRIAGE OF JUSTICE.”  

In considering this very question just two years ago, the 
California Court of Appeal determined that “the state 
constitution does not limit the Legislature’s power to define a 
miscarriage of justice.” (Simmons, supra, 96 Cal.App.5th at p. 
339.) While not controlling authority here, the lower court’s 
reasoning is sound. 

The Court of Appeal first looked to “a fundamental 
principle of constitutional adjudication”—that “the California 
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Constitution is a limitation or restriction on the powers of the 
Legislature” rather than “a grant of power to Congress.” (Id. at p. 
338 [quoting Pac. Legal Found. v. Brown (1981) 29 Cal.3d 168, 
180].) The Legislature therefore “may exercise any and all 
legislative powers which are not expressly, or by necessary 

implication denied to it by the Constitution.” (Ibid. [quoting 
Brown, supra, 29 Cal.3d at p. 180, emphasis in Simmons].) “[A]ny 
doubts concerning its power to act legislatively are resolved in 
favor of the Legislature’s action” particularly where “the 
Legislature enacts a statute with the relevant state 
constitutional provisions in mind.” (Ibid.) With that background 
in mind, the court of appeal determined that nothing in the 
relevant constitutional provisions “prohibits the Legislature from 
defining certain errors as a miscarriage of justice.” (Id. at pp. 
338-39.) 

That is consistent with this Court’s precedent recognizing 
that denial of statutory rights may constitute a miscarriage of 
justice. (People v. Blackburn (2015) 61 Cal.4th 1113, 1117.) And it 
is consistent with broader legal principles espoused by the United 
States Supreme Court: “Some toxins can be deadly in small 
doses. ... ‘Discrimination on the basis of race, odious in all 
aspects, is especially pernicious in the administration of justice.’” 
(Buck v. Davis (2017) 580 U.S. 100, 122, 124 [quoting Rose v. 

Mitchell (1979) 443 U.S. 545, 555].) Relying on race to impose a 
criminal sanction “poisons public confidence” in the judicial 
process, Davis v. Ayala (2015) 576 U.S. 257, 285, and injures not 
just the defendant, but “the law as an institution, … the 
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community at large, and … the democratic ideal reflected in the 
processes of our courts,” Rose, supra, 443 U.S. at p. 556. In 
enacting the Act, the Legislature created a presumption that 
racial bias amounts to a “miscarriage of justice” that can never be 
found harmless.  

The Legislature explicitly considered the relevant 
constitutional provisions and determined that they did not 
mandate a showing of prejudice beyond being subjected to racial 
bias in order to be eligible for relief under the Act. (See, e.g., 
Assem., analysis of Bill No. AB 2542 (2019-2020 Reg. Sess.) Aug. 
31, 2020, p. 3 [stating that “racism in any form or amount … is a 
miscarriage of justice under Article VI of the California 
Constitution”]; Id. at p. 4 [considering “arguments in opposition” 
that a “motion to overturn conviction” under the proposed bill 
“requires no showing of prejudice”]; Assem., analysis of Bill No. 
AB 256 (2021-2022 Reg. Sess.) Aug. 30, 2022, pp. 2-4 [addressing 
Article VI, section 13 in considering amendment to make the Act 
fully retroactive].) 
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CONCLUSION 

For the foregoing reasons, we believe it is most consistent 
with the purpose of the statute not to require a harmless error 
analysis as a prerequisite to relief under the California Racial 
Justice Act, and that the Legislature was well within its 
authority to make that determination. 
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