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CHRONOLOGICAL INDEX TO JOINT APPENDIX

Tab

Date
Filed/Signed

Document

Volume/Page

1/7/09

SEIU Verified Petition for Writ of Mandate
and Complaint for Injunctive and
Declaratory Relief

Vol. L, JA1

1/7/09

Notice of Related Case

Vol.1,JA 18

1/9/09

Minute Order [Petitioner’s Ex Parte
Application for an Order Shortening Time
topl-riear Petition for Writ of Mandate and
Respondents’ Ex Parte Request for an
Order Shortening Time for Filing
Demurrer]

Vol. 1, JA 20

1/13/09

Notice of Hearing and Demurrer to '
Verified Petitions for Writ of Mandate and
Complaint for Declaratory and Injunctive
Relief [by Governor Arnold
Schwarzenegger, David Gilb and

?‘ lgztggfnt of Personnel Administration

Vol. 1, JA 24

1/13/09

Memorandum of Points and Authorities in
Supgyrt of Demurrer to Verified Petitions
for Writ of Mandate and Com laints for
Declaratory and Injunctive Relief b
Schwarzenegger, David Gilb and DPA

Vol. 1, JA 29

1/13/09

Request for Judicial Notice in Support of
Demurrer to Verified Petitions for Writ of
Mandate and Complaint for Declaratory
and Injunctive Relief [by Schwarzenegger,
Gilb and DPA]

Vol. 1, JA 52

1/13/09

Request for Judicial Notice, Exh. C:
Dec. 22, 2008 Unfair Practice Charge filed
by SEIU, Local 1000

Vol. 1, JA 56

1/13/09

SEIU Local 1000’s Memorandum of Points
and Authorities in Support of Verified
Petition for Writ of Mandate and Complaint
for Injunctive and Declaratory Relief

Vol. I, JA 101

1/13/09

Declaration of J. Felix De La Torre in
Support of Verified Petition for Writ of
Mandate and Comfplaint for Injunctive and
Declaratory Relie

Vol. 1, JA 120
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Tab

Date
Filed/Signed

Document

Volume/Page

1/13/09

Declaration of J. Felix De La Torre,
Exh. A: Nov. 6, 2008 Letter from Arnold
Schwarzenegger to State Workers

Vol.

I,JA 123

1/13/09

Declaration of J. Felix De La Torre,
Exh. B: Jan. 9, 2009 Memo from David
Gilb re State Employee Furloughs

Vol.

1,JA 126

1/13/09

Declaration of J. Felix De La Torre,
Exh. C: Article 19.1 of the Agreement
between State and SEIU L 1000

Vol.

I,JA 129

1/16/09

Minute Orderl;relating PECG, CASE,
SEIU and CCPOA cases]

Vol.

I,JA 133

1/20/09

SEIU Local 1000’s Opposition to Demurrer
to Verified Petition for Writ of Mandate
and Complaint for Declaratory and
Injunctive Relief

Vol.

I,JA 135

1/20/09

Respondents’ Schwarzenegger and DPA’s
Opﬁ)sition to Pctitionprs’ etitions for Writ
of Mandate in Consolidated Actions

Vol.

I,JA 155

1/20/09

Declaration of Alene Shimazu in SupPort
of Opposition to Merits of Petitioners
Petition for Writ of Mandate

Vol.

I,JA 199

1/20/09

Declaration of David W. Tyra in Support of
Opposition to Merits of Petitioners’
Petitions for Writ of Mandate

Vol.

I, JA 205

1/20/09

Declaration of David W. Tyra, Exh. 1:
Jul. 31, 2008 Executive Order S-09-08

Vol.

I,JA 210

1/20/09

Declaration of David W. Tyra, Exh. 2:
Governor’s Sept. 23, 2008 Press Release
regarding adoption of budget

Vol.

I,JA 214

1/20/09

Declaration of David W. Tyra, Exh. 3:

Governor’s Budget, Special Session 2008-
2009

Vol

.LJA 218

1/20/09

Declaration of David W. Tyra, Exh. 4:
Oct. 2008 Finance Bulletin issued by
Department of Finance

Vol. I, JA 243
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CHRONOLOGICAL INDEX TO JOINT APPENDIX

position to Merits of Petitioners’
Petitions for Writ of Mandate

Date
Tab | Filed/Signed Document Yolume/Page
A"/ 1/20/09 Declaration of David W. Tyra, Exh. 5: Vol. 1, JA 246
Nov. 6, 2008 Special Session Proclamation
W 1/20/09 Declaration of David W. Tyra, Exh. 6: Vol. I, JA 248
Nov. 6, 2008 letter from Governor to state
workers
X 1/20/09 Declaration of David W. Tyra, Exh. 7; Vol. I, JA 251
CASE Public Information and
Announcements
Y 1/20/09 Declaration of David W. Tyra, Exh. 8: Vol. 1, JA 253
Dec. 17, 2008 Update from SEIU Local
1000 '
V4 1/20/09 Declaration of David W. Tyra, Exh. 9: Vol. I, JA 256
Jan. 9, 2009 PECG Weekly Update
AA 1/20/09 Declaration of David W. Tyra, Exh. 10: Vol. I, JA 258
Dec. 1, 2008 Fiscal Emergency
Proclamation
BB 1/20/09 Declaration of David W. Tyra, Exh. 11: Vol. 1, JA 261
Dec. 19, 2008 Executive Order S-16-08
CC 1/20/09 Declaration of David W. Tyra, Exh. 12: Vol. I, JA 264
Controller’s Dec. 19, 2008 Press Release
DD 1/20/09 Declaration of David W. Tyra, Exh. 13: Vol. 1, JA 266
Dec. 12, 2008 letter from Controller to
Governor and Legislators
"EE 1/20/09 Declaration of David W. Tyra, Exh. 14: Vol. 1, JA 270
Department of Finance Financial
Presentation
FF 1/20/09 Declaration of Director of Finance Vol. I1, JA 285
Michael C. Genest in Sugport of
Opposition to Merits of Petitioners’
Petitions for Writ of Mandate
GG 1/20/09 Declaration of Julie Chapman in Support of

Vol. I1, JA 291

iii
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Tab

Date
Filed/Signed

Document

Volume/Page

1/20/09

Declaration of Julie Cha: man, Exh. A:
Notices sent by DPA to PECG, SEIU
Local 1000, CASE and CAPS

Vol. I1, JA 295

I

1/20/09

Declaration of Bernice Torrey in Support of
Opposition to Merits of Petitioners’
Petitions for Writ of Mandate

Vol. 11, JA 311

1

1/22/09

SEIU Local 1000’s Reply in Support of

Verified Petition for Writ of Mandate and

lC{!olr.n%laint for Injunctive and Declaratory
elie

Vol. 11, JA 316

1/23/09

Minute Order [directing respondents to file
notice that attaches complete text of all
provisions of the MOUS cited in briefs]

Vol. I1, JA 340

LL

1/23/09

Excel;pts from Amended Request for
Judicial Notice filed in PECG v.
Schwarzenegger and Related Cases

Vol. 11, JA 342

1/23/09

Amended Request for Judicial Notice,
Exh. B: Agreement between State and
SEIU, Local 1000, Bargaining Unit 1

Vol. I1, JA 347

1/23/09

Amended Request for Judicial Notice,
Exh. C: Agreement between State and
SEIU, Local 1000, Bargaining Unit 3

Vol. 11, JA 542

00

1/23/09

Amended Request for Judicial Notice,
Exh. D: Agreement between State and
SEIU, Local 1000, Bargaining Unit 4

Vol. IV, JA 782

PP

1/23/09

Amended Request for Judicial Notice,
Exh. E: Agreement between State and
SEIU, Local 1000, Bargaining Unit 11

Vol. V, JA 926

1/23/09

Amended Request for Judicial Notice,
Exh. F: Agreement between State and
SEIU, Local 1000, Bargaining Unit 14

Vol. VI, JA 1092

1/23/09

Amended Request for Judicial Notice,
Exh. G: Agreement between State and
SEIU, Local 1000, Bargaining Unit 15

Vol. VII, JA 1234

iv
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Appendix on Appeal

Date

Tab | Filed/Signed Document Volume/Page

SS 1/23/09 Amended Request for Judicial Notice, Vol. VIII, JA 1413
Exh. H: Agreement between State and
SEIU, Local 1000, Bargaining Unit 17

TT 1/23/09 Amended Request for Judicial Notice, Vol. IX, JA 1619
Exh. I: Agreement between State and
SEIU, Local 1000, Bargaining Unit 20

818} 1/23/09 Amended Request for Judicial Notice, Vol. X, JA 1779
Exh. J: Agreement between State and
SEIU, Local 1000, Bargaining Unit 21

vV 1/29/09 Minute Order [Ruling on Petitions for Writ | Vol. X, JA 1907
of Mandate, Complaints and Demurrers] _

ww 1/30/09 Amended Minute Order — Ruling on Vol. X, JA 1915
Petitions for Writ of Mandate, Complaints
and Demurrers

XX 2/3/09 Letter from Resgondenthefendant Vol. X, JA 1928
Controller to Judge Marlette seeking
clarification of ruling

YY 2/4/09 Minute Order }re Controller’s request for Vol. X, JA 1942

clarification of Court’s order]

ZZ 2/5/09 Notice of Appeal by SEIU Vol. X, JA 1945
AAA 2/5/09 Notice of Filing Notice of Appeal Vol. X, JA 1949
BBB 2/13/09 Judgment Re: Verified Petition for Writ of | Vol. X, JA 1951

Mandate and Complaint for Declaratory
and Injunctive Relef
CCC 2/13/09 Order After Hearing [re Writ of Mandate] | Vol. X, JA 1967
'DDD | 2/20/09 | Notice of Entry of Order After Hearing and | Vol. X, JA 1988
Judgment Re: "Verified Petition for Writ of
Mandate and Complaint for Declaratory
and Injunctive Relief
EEE 3/26/09 SEIU Local 1000’s Designation of Vol. X, JA 2030
Record/Notice to Prepare Reporter’s and
Clerk’s Transcripts on Appeal
FFF 3/27/09 Notice of Election to Proceed With

Vol. X, JA 2037
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Date
Tab | Filed/Signed Document Yolume/Page
GGG 3/27/09 Notice of Non-Availability of Register of | Vol. X, JA 2041
Actions
HHH 3/30/09 Notice of Filing of Designation and Notice Vol. X, JA 2043
to Reporters to%’repare ranscripts
I 4/1/09 Respondent/Defendant John Chiang’s Vol. X, JA 2045
Notice of Aweal; Notice of Election to
Proceed by Way of Appendix in Lieu of
Clerk’s Transcript; Notice of Designation
of Reporter’s Transcript
1JJ 4/9/09 Respondent/Defendant John Chiang’s Vol. X, JA 2049
Amended Notice of Apgveal; Notice of
Election to Proceed by Way of Appendix in
Lieu of Clerk’s Transcript; Notice of
Designation of Reporter’s Transcript
KKK 5/1/09 Amended Notice of Filing of Designation | Vol. X, JA 2053
and Notice to Reporters to Prepare
Transcripts
LLL 6/9/09 Notice of Non-Availability of Register of | Vol. X, JA 2055
Actions
MMM 7/16/09 Stipulation Designating Contents of Joint

Appendix

Vol. X, JA 2057

vi
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Tab

Date

Filed/Signed Document

Volume/Page

1/30/09 Amended Minute Order — Ruling On
petitions for Writ of Mandate, Complaints

and Demurrers

Vol. X, JA 1915

5/1/09 Amended Notice of Filing of Designation

and Notice to Reporters to Prepare
Transcripts

Vol. X, JA 2053

1/23/09 Amended Request for Judicial Notice,

Exh. B: Agreement between State and
SEIU, Local 1000, Bargaining Unit 1

Vol. 11, JA 347

1/23/09 Amended Request for Judicial Notice,

Exh. C: Agreement between State and
SEIU, Local 1000, Bargaining Unit 3

Vol. 111, JA 542

00

1/23/09 Amended Request for Judicial Notice,

Exh. D: Agreement between State and
SEIU, Local 1000, Bargaining Unit 4

Vol. 1V, JA 782

PP

1/23/09 Amended Request for Judicial Notice,

Exh. E: Agreement between State and
SEIU, Local 1000, Bargaining Unit 11

Vol. V, JA 926

1/23/09 Amended Request for Judicial Notice,

Exh. F: Agreement between State and
SEIU, Local 1000, Bargaining Unit 14

Vol. V1, JA 1092

1/23/09 Amended Request for Judicial Notice,

Exh. G: Agreement between State and
SEIU, Local 1000, Bargaining Unit 15

Vol. VII, JA 1234

SS

1/23/09 Amended Request for Judicial Notice,

Exh. H: Agreement between State and
SEIU, Local 1000, Bargaining Unit 17

i

Vol. VIII, JA 1413

1/23/09 Amended Request for Judicial Notice,

Exh. I. Agreement between State and
SEIU, Local 1000, Bargaining Unit 20

Vol. IX, JA 1619

1/23/09 Amended Request for Judicial Notice,

Exh. J: Agreement between State and
SEIU, Local 1000, bargaining Unit 21

Vol. X, JA 1779

vii
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Tab

Date
Filed/Signed

Document

Volume/Page

1/20/09

Declaration of Alene Shimazu in Support of
Opposition to Merits of Petitioners’ Petition
for Writ of Mandate

Vol. 1, JA 199

II

1/20/09

Declaration of Bernice Torrey in Support of
Opposition to Merits of Petitioners’
Petitions for Writ of Mandate

Vol. 11, JA 311

1/20/09

Declaration of David W. Tyra in Support of
Opposition to Merits of Petitioners’
Petitions for Writ of Mandate

Vol. 1, JA 205

1/20/09

Declaration of David W. Tyra, Exh. 1:
Jul. 31, 208 Executive Order S-09-08

Vol. 1, JA 210

1/20/09

Declaration of David W. Tga, Exh. 2:
Governor’s Sept. 23, 2008 Press Release
regarding adoption of budget '

Vol. I, JA 214

1/20/09

Declaration of David W. 'I}Hra, Exh. 3:
2%oalgemor’s Budget, Special Session 2008-

Vol.1, JA 218

1/20/09

Declaration of David W. Tyra, Exh. 4: Oct.
2008 Finance Bulletin issued by
Department of Finance

Vol. 1, JA 243

1/20/09

Declaration of David W. Tyra, Exh. 5:
Nov. 6, 2008 Special Session Proclamation

Vol. 1, JA 246

1/20/09

Declaration of David W. Tyra, Exh. 6:
Nov. 6, 2008 letter from Governor to state
workers

Vol. 1, JA 248

1720/09 ]

Declaration of David W. Tyra, Exh. 7:
CASE Public Information and =~~~
Announcements

Vol. I, JA 251

1/20/09

Declaration of David W. Tyra, Exh. 8:
ll)(f(‘):o 17, 2008 Update from SEIU Local

Vol. I, JA 253

1/20/09

Declaration of David W. Tyra, Exh. 9:
Jan. 9, 2009 PECG Weekly Update

Vol. 1, JA 256

viii
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Tab

Date
Filed/Signed

Document

Volume/Page

1/20/09

Declaration of David W. Tyra, Exh. 10:
Dec. 1, 2008 Fiscal Emergency
Proclamation

Vol., JA 258

BB

1/20/09

Declaration of David W. Tyra, Exh. 11:
Dec. 19, 2008 Executive Order S-16-08

Vol. 1, JA 261

CC

1/20/09

Declaration of David W. Tyra, Exh, 12:
Controller’s Dec. 19, 2008 Press Release

Vol. 1, JA 264

DD

1/20/09

Declaration of David W. T Exh. 13:
Dec. 12, 2008 letter from Controller to
Governor and Legislators

Vol. I, JA 266

EE

1/20/09

Declaration of David W. Tyra, Exh. 14:
Department of Finance Financial
Presentation

Vol. 1, JA 270

FF

1/20/09

Declaration of Director of Finance Michael
C. Genest in Support of Opposition to
Merits of Petitioners’ Petitions for Writ of
Mandate

Vol. II, JA 285

1/13/09

Declaration of J. Felix De La Torre,
Exh. A: Nov. 6, 2008 Letter from Amold
Schwarzenegger to state Workers

Vol. 1, JA 123

1/13/09

Declaration of J. Felix De La Torre, Exh. B:
Jan. 9, 2009 Memo from David Gilb re
State Employee Furloughs

Vol. I, JA 126

1/13/09

Declaration of J. Felix De La Torre, Exh. C:
Article 19.1 of the Agreement between
State and SEIU Local 1000

Vol. 1, JA 129

1/13/09

Declaration of J. Felix De La Torre in
Support of Verified Petition for Writ of
Mandate and Comtplaint for Injunctive and
Declaratory Relie

Vol. 1, JA 120

1/20/09

Declaration of Julie Chapman, Exh. A:
Notices sent by DPA to PECG, SEIU Local
1000, CASE and CAPS

Vol. II, JA 295

GG

1/20/09

Declaration of Julie Chagman in Support of
Opposition to Merits of Petitioners’
Petitions for Writ of Mandate

Vol. 11, JA 291

ix
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Tab

Date
Filed/Signed

Document

Volume/Page

LL

1/23/09

Excerpts from Amended Request for
Judicial Notice filed in PECG v.
Schwarzenegger and Related Cases

Vol. 11, JA 342

BBB

2/13/09

Judgment Re: Verified Petition for Writ of
Mandate and Complaint for Declaratory
and Injunctive Relief

Vol. X, JA 1951

2/3/09

Letter from Resgondent/Defendant
Controller to Judge Marlette seeking
clarification of ruling

Vol. X, JA 1928

1/13/09

Memorandum of Points and Authorities in
Sup&ort of Demurrer to Verified Petitions
for Writ of Mandate and Comﬁ)laints for
Declaratory and Injunctive Relief b
Schwarzenegger, David Gilb and DPA

Vol. 1, JA 29

1/23/09

Minute Order [directing respondents to file
notice that attaches complete text of all
provisions of the MOUS cited in briefs]

Vol. II, JA 340

1/9/09

Minute Order [Petitioner’s Ex Parte
Apﬁlication for an Order Shortening Time
to Hear Petition for Writ of Mandate and
Re‘sipondents’ Ex Parte Request for an
Order Shortening Time for Filing
Demurrer]

Vol. 1, JA 20

2/4/09

Minute Order !re Controller’s request for
clarification of Court’s order]

Vol. X, JA 1942

1/16/09

Minute Order Jrelating to PECG, CASE,
SEIU and CCPOA cases]

Vol. I, JA 133

:

1/29/09 -

Minute Order [Ruling on Petitions for Writ
of Mandate, Complaints and Demurrers]

Vol. X, JA 1907

2/5/09

Notice of Appeal by SEIU

Vol. X, JA 1945

FFF

3/27/09

Notice of Election to Proceed With
Appendix on Appeal

Vol. X, JA 2037

DDD

2/20/09

Notice of Entry of Order After Hearing and
Judgment Re: Verified Petition for Writ of
Mandate and Complaint for Declaratory
and Injunctive Relief

Vol. X, JA 1988
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Tab

Date
Filed/Signed

Document

Volume/Page

2/5/09

Notice of Filing Notice of Appeal

Vol. X, JA 1949

3/30/09

Notice of Filing of Desi
to Reporters to

ation and Notice
pare Transcripts

Vol. X, JA 2043

1/13/09

Notice of Hearing and Demurrer to Verified
Petitions for Writ of Mandate and
Complaint for Declaratory and Injunctive
Relief [by Governor Arnold
Schwarzenegger, David Gilb and
Department of Personnel Administration
[(DPA™)]

Vol. 1, JA 24

GGG

3/27/09

Notice of Non-Availability of Register of
Actions

Vol. X, JA 2041

LLL

6/9/09

Notice of Non-Availability of Register of
Actions

Vol. X, JA 2055

1/7/09

Notice of Related Case

Vol. I, JA 18

CCC

2/13/09

Order After Hearing [re Writ of Mandate]

Vol. X, JA 1967

III

4/1/09

Respondent/Defendant John Chiang’s
Notice of eal; Notice of Election to
Proceed by Way of Appendix in Lieu of
Clerk’s Transcript; Notice of Designation
of Reporter’s Transcript

Vol. X, JA 2045

1/20/09

Respondents’ Schwarzenegger and DPA’s
Otp osition to Petitioners’ Petitions for Writ
o

Vol. 1, JA 155

1/13/09

andate in Consolidated Actions
Request for Judicial Notice, Exh. C:
Dec. 22, 2008 Unfair Practice Charge filed
by SEIU, Local 1000 - -

Vol. 1, JA 56

1/13/09

Request for Judicial Notice in Support of
Demurrer to Verified Petitions for Writ of
Mandate and Complaint for Declaratory
and Injunctive Relief [by Schwarzenegger,
Gilb and DPA]}

Vol. I, JA 52

EEE

3/26/09

SEIU Local 1000°s Designation of

Record/Notice to Prepare Reporter’s and
Clerk’s Transcripts on Appeal

Vol. X, JA 2030
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Date
Filed/Signed

Document

Volume/Page

1/13/09

SEIU Local 1000’s Memorandum of Points
and Authorities in Support of Verified
Petition for Writ of date and Complaint
for Injunctive and Declaratory Relief

Vol. 1, JA 101

1/20/09

SEIU Local 1000’s Op%sition to Demurrer
to Verified Petition for Writ of Mandate
and Complaint for Declaratory and
Injunctive Relief

Vol. I, JA 135

JJ

1/22/09

SEIU Local 1000’s Reply in Support of
Verified Petition for Writ of Mandate and

Complaint for Injunctive and Declaratory
Relief -

Vol. 11, JA 316

1/7/09

SEIU Verified Petition for Writ of Mandate
and Complaint for Injunctive and
Declaratory Relief

Vol.I,JA 1

7/16/09

Stipulation Designating Contents of Joint
Appendix

Vol. X, JA 2057

xii
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PAUL E. HARRIS, III, Chief Counsel (State Bar No. 180265) Supetiot Caurt Qf Califaria,
ANNE GIESE (State Bar No. 143934) &acramento

J. FELIX DE LA TORRE (State Bar No. 204282) : .
BROOKE D. PIERMAN (State Bar No, 222630) Oennie fohes, Exectitive
SERVICE EMPLOYEES INTERNATIONAL UNION  Officar

LOCAL 1000 o1/07/2009

1808 14" Street e ver

Sacramento, CA 95814 j;t;Ve Q}'

Telephone:  (916) 554-1279 » Deputy

Facsimile:  (916) 554-1292 Case Numbef
34-2009-20000125-CU-WM-GDS

Attorneys for Petitioner/Plaintiff '2’9l

SERVICE EMPLOYEES INTERNATIONAL UNION

LOCAL 1000

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO

SERVICE EMPLOYEES INTERNATIONAL CASE No.
UNION, LOCAL 1000,

Petitioners/Plaintiffs, VERIFIED PETITION FOR WRIT
OF MANDATE AND COMPLAINT
v. FOR INJUNCTIVE AND

) DECLARATORY RELIEF
ARNOLD SCHWARZENEGGER, as
Governor, State of California;
DEPARTMENT OF PERSONNEL
ADMINISTRATION; JOHN CHIANG, as
State Controller, and DOES 1 THROUGH 20,
INCLUSIVE,

Respondents/Defendants. ,

COMENOW SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000 (hereafter

“LOCAL 1000") and complain against Respondents/Defendants Arnold Schwarzenegger, Governor,
State of California; Department of Personnel Administration; John Chiang, State Controller; and Does
1 through 20, alleging as follows:
L. INTRODUCTION
On December 19, 2008, Governor Arnold Schwarzenegger issued Executive Order S-16-08
(hereafter “Order”), an illegal Order that instructs all State departments and agencies to implement a

furlough of represented state employees and supervisors for two days per month, regardless of funding

SEIU JA 000001
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source. In effect, the Governor seeks to cut salaries of ‘state employees by approximately ten (10)
percent over an 18-month period. As legal authority for the furlough, the Order cites to California
Government Code, section 3516.5, a portion of the Ralph C. Dills Act. Section 3516.5, however, does
not authorize the Governor or DPA to issue furloughs or reduce the salaries of represented members.
Consequently, Governor Schwarzenegger did not cite to any legal authority that would support his
issuance of a furlough Order, and subsequently affirm the implementation of that Order by the
Department of Personnel Administration, and the Office of the State Controller. LOCAL 1000 seeks
Court’s intervention to block implementation of the Governor’s illegal Order.

In addition, the furlough will affect the exempt status of those state employees who are
currently considered FLSA-exempt. To be specific, the furlough will destroy a state employees’
exempt status during the workweek that a state employee is furloughed. LOCAL 1000 seeks a
declaration that FLSA-exempt state employees represented by LOCAL 1000 are entitled to overtime
compensation during a furlough week.

By this verified petition and complaint, Petitioners/Plaintiffs LOCAL 1000 petitions the Court
for the issuance of a writ of mandate pursuant to Code of Civil Procedure §1085 and file this action
for injunctive and declaratory relief by alleging as follows:

II. PARTIES

1. SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000, is a nonprofit
mutual benefit corporation organized under the laws of the State of California with its principal office
in Sacramento, California. LOCAL 1000 is organized to represent employees of the State of
California in participating collectively in the mutual formulation of wages, hours, working conditions
and retirement benefits. LOCAL 1000 is the certified exclusive representative of about ninety-five
thousand (95,000) employees in State Bargaining Units 1, 3, 4, 11, 14, 15, 17, 20 and 21. LOCAL
1000 negotiates collective bargaining contracts on behalf of employees in such bargaining units,
represents such employees as to their terms and conditions of employment under the Dills Act, and
receives dues and fair share fees from such employees. LOCAL 1000 represents the exempt and
nonexempt civil service employees who work for the State of California and whose state or civil

service employment is affected by implementation of the Governor’s Order. LOCAL 1000 is, as a

SEIU JA 000002
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result of its representative role, beneficially interested in ensuring the correct and timely payment of
wages to state employees.

2, Respondent/Defendant Governor ARNOLD SCHWARZENEGGER is the elected
Governor of the State of California. The Governor is the employer of state employees in all
represented bargaining units for the purposes of bargaining or meeting and conferring in good faith
under the Ralph C. Dills Act. (Govt. Code §3513 (j).) GOVERNOR SCHWARZENEGGER is sued
in his official capacity only.

3. Respondent/Defendant CALIFORNIA DEPARTMENT OF PERSONNEL
ADMINISTRATION (DPA) is, and at all times herein mentioned was, a department of the State of
California with the responsibility of managing the non-merit aspects of the state’s personnel system
and as serving as the Governor’s designated representative for purposes of collective bargaining
agreements with the exclusive representatives for state bargaining units under the Ralph C. Dills Act
and to meet and confer on matters relating to supervisory employer-employee relations. (Govt. Code
§19815.2; Govt Code §3517 and 3527.)

4, Respondent/Defendant STATE CONTROLLER JOHN CHIANG is a state
constitutional officer as the duly elected Controller of the State of California. (Cal. Const., art. V,
§11.) Among various other duties, the Controller shall superintend the fiscal concerns of the state,
The Controller shall audit all claims against the state and may audit the disbursement of any state
money for correctness, legality, and for sufficient provisions of law for payment. (Gov. Code §
12410.) The Controller shall draw warrants on the Treasurer for the payment of money directed by
law to be paid out the State Treasury; but a warrant shall not be drawn unless authorized by law, and
unless unexhausted specific appropriations by law are available to meet it. (Gov. Code § 12440.) The
Controller is sued in his official capacity only.

5. The true names and capacities of Respondents/Defendants named herein as DOES 1
through 20, inclusive, are unknown to Petitioner/Plaintiffs who therefore sue such
Respondents/Defendants by such fictitious names, and Petitioner/Plaintiffs will amend this complaint
to show their true names and capacities when the same have been ascertained. Petitioners/Plaintiffs

are informed and believe and thereon allege that each of the Respondents/Defendants are in some
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manner responsible for the act complained of herein.

IIl. YENUE

6. Respondents/Defendants engaged in all of the acts alleged herein within the County
of Sacramento. Accordingly, venue in Sacramento County is proper.

7. Furthermore, the California Attorney General has an office within the City of
Sacramento, making Sacramento County an appropriate venue. (Cal. Code of Civil Procedure §
401(1).)

IV. ALLEGATIONS
A. The Furlough Order

8. On December 19, 2008, the Governor issued Executive Order S-16-08. (Exhibit A,
attached hereto) Through the Order, the Governor directed the Department of Personnel
Administration (hereafter “DPA”) to implement the furlough as follows:

IT IS ORDERED that effective February 1, 2009, through June 30,

2010, the Department of Personnel Administration shall adopt a plan

to implement a furlough of represented state employees and supervisors

for two days per month, regardless of funding source. This plan shall
. include a limited exemption process.

(Exhibit A.)

9. As legal authority for the furlough Order, the Governor cites only to California
Government Code, section 3516.5, while making a general reference to the “power and authority
vested in [him] by the Constitution and statutes of the State of California.” (Exhibit A.) The Order
does not cite to any specific constitutional provision or statute that authorizes the Governor or DPA
to furlough and/or unilaterally reduce the salaries of state employees for eighteen (18) months.

10.  Inrelevant part, California Govemment Code, section 3516.5 states:

“Except in cases of emergency as provided in this section, the employer shall
give reasonable written notice to each recognized employee organization
affected by any law, rule, resolution, or regulation directly relating to
matters within the scope of representation proposed to be adopted by the
employer, and shall give such recognized employee organizations the
opportunity to meet and confer with the administrative officials or their
designated representatives as may be properly designated by law.

In cases of emergency when the employer determines that a law, resolution,
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or regulation must be adopted immediately without prior notice or a meeting
with the recognized employee organization, the administrative officials or
their designated representatives as may be properly designated by law shall
provide such notice and opportunity to meet and confer in good faith at the
earliest practical time following adoption of such law, rule, resolution, or
regulation.”

11.  For Section 3516.5 to have any 'application, the proposed “law, rule, resolution or
regulation relating to matters within the scope of representation” would first need to be lawful.
Because the Governor has no authority to furlough state employees or reduce their salaries, the Order
at issue is not lawful. Section 3516.5, therefore, has no application here.

12.  ArticleV, Section 1, of the Constitution of the State of California states: “The supreme
executive power of this State is vested in the Governor. The Governor shall see that the law is
faithfully executed.” As such, the Governor’s role is to execute those laws passed by the Legislature,

13.  California Government Code, section 12010, in relevant part, states, “[t]he Govemor
shall supervise the official conduct of all executive and ministerial officers.”

14.  The Governor’s power to issue executive orders originates in Article V, Section 1, of
thé California Constitution: “The supreme executive power of this State is vested in the Governor.”
Because of this general authority, the Governor can issue orders regarding the actions of the executive
branch of government. The Governor, however, may only issue orders as allowed by statutes that give
him executive power over specific matters. Consequently, the Governor’s power to issue a specific
order resides in various statutes, and not in any one place, like the Constitution. To support the
issuance of Executive Order S-16-08, the authorizing statute would have to empower the Governor
to furlough state employees, or said another way, to unilaterally reduce the salaries of state workers.

15.  The Constitution makes clear that the Governor may not invade the province of the
Legislature. California Constitution, Article I1l, Section 3, provides as follows: “The powers of state
government are legislative, executive, and judicial. Persons charged with the exercise of one power
may not exercise either of the others except as permitted by this Constitution.”

16.  The Legislature alone is empowered to establish the salaries for state workers. For
represented employees, the Legislature provided that salaries for state employees shall be established
through collective bargaining. (Lowe v. Resources Agency (1991) 1 Cal.App.4th 1140.)
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17.  California law specifically forbids the executive branch from altering salaries.
Government code section 19826(b) in relevant part t;.tates:

(b) Notwithstanding any other provision of law, the department shall not establish,
adjust, or recommend a salary range for any employees in an appropriate unit where an
employee organization has been chosen as the exclusive representative pursuant to
Section 3520.5.”

18.  Under Section 19826 subdivision (b), where an exclusive representative has been
chosen, neither the Governor, DPA or the Controller have the authority to change the salaries of
represented employees—"‘notwithstanding any other provision of law.” Because the Legislature did not
delegate its salary setting function with respect to represented employees, the Governor has no power
to issue an Order applying furloughs as a tool to reduce the salaries of state employees. Subpart (b)
indisputably show that the Legislature reserved for itself the role of setting salaries for represented
employees. Furthermore, the Legislature created a statute that authorizes the Legislature alone to
approve the setting of salaries for represented employees. {Cal. Gov. Code section 3517.5.)

19. LOCAL 1000 is the certified exclusive representative of about ninety-five thousand
(95,000) employees in State Bargaining Units 1, 3, 4, 11, 14, 15, 17, 20 and 21. LOCAL 1000
negotiates collective bargaining contracts on behalf of employees in such bargaining units, represents
such employees as to their terms and conditions of employment under the Dills Act. LOCAL 1000
represents the exempt and nonexempt civil service employees who work for the State of California and
whose state or civil service employment is affected by implementation of the Governor’s Order.

20. By issuing the Order and seeking to implement it, Respondents/Defendants have
violated and will continue to violate the California Constitution and various state statutes. This Order
violates the constitutional principles of the separation of powers and is directly contrary to existing law
by reducing the salaries of state employees without Legislative approval.

21.  Itiswell established that the State Controller has “the power and the duty to ensure that
the decisions of an agency that affect expenditures are within fundamentat jurisdiction of the agency.”
(Tirapelle v. Davis (1993) 20 Cal.App.4th 1317, 1335.) Through California Government Code,
section 12400, the Legislature provided that “a warrant shall not be draw unless authorized by law.”
Where a State agency or department attempts to exercise control over matters the Legislature did not

delegate to its control, such delegation is unlawful and has no force or effect.
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22.  Consequently, the Controller has a legal duty to refrain from issuing pay warrants that
reduce the salaries of represented state employees through illegal means, including an unlawfully
issued Executive Order.

23. The Govemor’s furlough Order conflicts with Government Code section 19826
subdivision (b) as well as other state laws. Where an exclusive representative has been selected,
Section 19826(b) makes clear that neither the Governor or DPA have authority to change the
Legislatively approved salaries. Since the Governor and the DPA have no authority to implement the
furlough, the furlough Order has no force or effect and the Controller has a duty to ensure that salaries
for represented state employees not be reduced as a result of the unlawful furlough.

B. Fair Labor Standard Act Exemption

24.  The Order further conflicts with, and changes the Fair Labor Standards Act exemption
status of numerous LOCAL 1000 members. The Fair Labor Standards Act (hereafter “FLSA”) is
codified in 29 U.S.C, section 201-219. The FLSA requires that employers pay overtime compensation
for time worked beyond 40 hours in a workweek. (29 USC § 206a.) All overtime work that is ordered,
approved, or "suffered or permitted” must be compensated. Exempt employees are not entitled to, and
do no receive overtime compensation.

25. A significant number of LOCAL 1000 members employed by the State are considered
exempt under the FLSA. The base pay of an FLSA-exempt employee may not be reduced based on the
"quality or quantity" of work performed. (28 C.F.R. § 541.603.) This means that the employer may
not reduce the base pay of a FLSA-exempt employee if s/he performs less work than normal, if the
reason for the reduction is dictated by the employer, such as through a furlough. As one example, an
FLSA-exempt employee's base pay may not be reduced if there is "no work” to be performed (such as
for a plant closing, slow period, or furlough). Reducing a FLSA-exempt employees’ salary through a
furlough is considered an impermissible reduction, and destroys exempt status for the workweek in
which the furlough is applied. (29 C.F.R. § 541.710).

26.  TheState of California recognizes that a substantial number of state workers represented
by LOCAL 1000 are exempt under the FLSA. (“In relevant part, Section 19.19.21 of the parties’
collective bargaining agreement states, “State employees who are exempt from the FLSA are not hourly
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workers. The compensation they receive from the State is based on the premise that they are expected
to work as many hours as is necessary to provide the public services for which they were hired.
Consistent with the professional status of these employees, they are accountable for their work product,
and for meeting the objective of the agency for which they work.”). This contract is currently in full
force and effect. As a consequence, FLSA-exempt union members are contractually obligated to work
as many hours as necessary to complete their assignments.

27.  Because FLSA-exempt state workers subject to the LOCAL 1000 contract are obligated
to work as many hours as necessary to accomplish their tasks, those employees will be required to work
well beyond 40 hours in each workweek to make up for the lost work time due to furloughs. As such,
the Order is illegal as it does not provide any requirement or mechanism to insure that LOCAL 1000
members are paid overtime for the work that will undoubtedly be necessary to provide the public
services for which they were hired.

FIRST CAUSE OF ACTION
(Petition for Writ of Mandate) _

28.  Petitioner/Plaintiff LOCAL 1000 hereby incorporates by reference all of the foregoing
paragraphs as if fully set forth herein.

29.  The Governor’s Order, S-16,08, which directs DPA to implement a two-day per month
furlough, and a corresponding reduction in salaries, violates the constitutional doctrine of separation
of powers under Article III, Section 3 of the California Constitution. Through the Order, the Governor
seeksto illegally delegate to DPA those powers reserved exclusively for the Legislature through various
state laws. To be specific, only the Legislature has the power and authority to alter the salaries of state
employees. Consequently, the Governor’s Order is without legal authority and unlawful.

30. Respondents/Defendants Governor Schwarzenegger, DPA and the Controller each have
a clear, present, and ministerial duty to conform to the laws of the State of California and to avoid
violating the California Constitution.

31.  Petitioner/Plaintiff LOCAL 1000 and its members have an immediate and direct interest
affected by the Order in that represented state employees have a right to avoid illegal furloughs, a right
to have their salaries legitimately set by the California Legislature, and a right to avoid having their pay

SEIU JA 000008
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unilaterally reduced as through an illegal Executive Order.

32.  Respondent/Defendant Controller Chiang has a legal duty to audit claims and to
conclude that, since the Governor’s proposed furlough conflicts with the California Constitution and
Govermment Code, section 19826, subdivision (b) as well as other state laws, the Governor and the
DPA are without the requisite authority to implement the proposed furlough. Consequently, the
furlough has no force or effect, and the Controller has a duty to ensure that salaries not be reduced as
a result of the furlough.

33.  Petitioner/Plaintiff LOCAL 1000 has no plain, speedy, and adequate remedy in the
ordinary course of law, other than the relief sought in this petition, in that there are not other legal
remedies to prevent or enjoin the implementation of the furlough, and the reduction of salaries.

34.  Petitioner/Plaintiff LOCAL 1000 has no administrative remedy which will result in
preventing or enjoining the illegal furloughs and its reduction of salaries. In addition,
Petitioner/Plaintiff and its members will suffer irreparable harm and injury if the proposed furloughs
are implemented, including the loss of those legal protections used to establish their salaries. The
proposed ten (10) percent pay reduction is a draconian loss of income and will likely result in state
employees defaulting on home mortgages, car loans, or other legal obligations-with such defaults
resulting in unfavorable results on their credit scores, and negative repercussions on their ability to
obtain credit in the future,

SECOND CAUSE OF ACTION
(Separation of Powers - Complaint for Declaratory and Injunction Relief) |

35.  Petitioner/Plaintiff LOCAL 1000 hereby incorporates by reference all of the foregoing
paragraphs as if fully set forth herein.

36.  Beginning with the February 2009 pay period, the Governor and DPA have made clear
that they intend to implement the furlough Order, thus reducing the salaries of represented state
employees by approximately ten (10) percent for an eighteen (18) month period.

37. At this time, Petitioner/Plaintiff LOCAL 1000 does not know whether
Respondent/Defendant Controller Chiang intends to issue warrants reducing the salaries of represented
state employees by about ten (10) percent each month, as required by the unlawful Order.
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38.  Court intervention and relief is urgently needed to prevent the Governor and DPA from
implementing the illegal Order in February 2009, which is an Order that violates the California
Constitution and various statutes and regulations, including but not limited to the doctrine of separation
of powers under Article I1l, Section 3, of the California Constitution, and Government Code sections
19826(b) and 3516.5, among other laws.

39.  As a result of this Executive Order, an actual controversy has arisen and now exists
between Petitioner/Plaintiff LOCAL 1000 and Respondents/Defendants regarding the furlough of state
employees represented by LOCAL 1000, as the furlough is merely an illegal mechanism by the
Governor to reduce the salaries of represented state employees and circumvent the Legislative process.

40.  Petitioner/Plaintiff LOCAL 1000 desires a declaration of its rights and the rights of its
impacted members with respect to the Governor and DPA’s intent to furlough state employees
repme;lted by LOCAL 1000 through the unlawful Order, and a declaration of its members’ rights to
not have their salaries or work hours illegally reduced.

41.  Such a declaration is necessary and appropriate at this time in order to avoid
implementation of the illegal furloughs which would adversely impact the rights of Petitioner/Plaintiff
LOCAL 1000. Respondents/Defendants actions will result in injury and harm to state employees
including the denial of the protection of the laws regarding their salaries and their work hours. The loss
of such rights cannot be compensated fully by damages or other form of legal relief.

42.  Becausethe Executive Officer is in direct conflict with existing statutes and is therefore
unlawful, Petitioner/Plaintiff is entitled as a matter of law not to have the salaries of its members
reduced and their work hours cut. Petitioner/Plaintiff LOCAL 1000, therefore, has a reasonable
likelihood of success on the merits regarding its Verified Petition for Writ of Mandate and Complaint
for Injunctive and Declaratory Relief.

43,  Therefore, Petitioner/Plaintiff LOCAL 1000 seeks temporary, preliminary and permanent
injunctive relief directing Respondents/Defendants to cease and desist taking action to implement the
proposed furlough of state employees represented by LOCAL 1000, or in any manner to have their
salaries or work hours reduced through a process other than that provided for by California law.

"
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THIRD CAUSE OF ACTION
(FLSA - Complaint for Declaratory and Injunction Relief)

44.  Petitioner/Plaintiff LOCAL 1000 hereby incorporates by reference all of the foregoing
paragraphs as if fully set forth herein.

45.  Beginning with the February 2009 pay period, the Governor and DPA will implement
the furlough Order issued by the Governor on December 19, 2008. Because the furloughs are being
ordered by the Governor, who is the legal employer of those state employees represented by LOCAL
1000, the reduction in salary for FLSA exempt employees is “occasioned by the employer.” Pursuant
to relevant FLSA regulations, the furloughs will result in the loss of exemption status for the workweek
in which the FLSA exempt employees are furloughed. Consequently, those represented state employees
will be entitled to overtime compensation for overtime hours spent completing their required tasks.

46.  There is no dispute that the State has concluded that a significant number of LOCAL
1000 members are FLSA exempt, and regards those employees as such.

47.  Petitioner/Plaintiff LOCAL 1000 desires a declaration of its rights and the rights of its
FLSA-exempt members to receive overtime compensation for overtime hours spent completing those
tasks that each employee is obligated to complete without regard to the hours each must work.

‘ 48.  Petitioner/Plaintiff LOCAL 1000 is informed and believes that a significant number of
its FLSA-exempt members are required to work well beyond 40-hours in a workweek to complete their
assigned tasks. Thus, a declaration is necessary and appropriate at this time in order to prevent the
Govemor and the DPA from implementing this illegal Ordér in a manner that will undoubtedly result
in overtime wage violations for those LOCAL 1000 members who are FLSA-exempt.

49.  Petitioner/Plaintiff LOCAL 1000 is informed and believes that the State agencies and
departments responsible for implementing the furloughs do not have the mechanisms or systems in
place to accurately track work hours during those weeks that FL.SA-exempt employees are furloughed
and lose their exempt status. Moreover, LOCAL 1000 is informed and believes that the Office of the
State Controller does not have the mechanisms and/or systems in place to move FLSA-exempt
employees from exempt to non-exempt status from week-to-week. As such, the logistical problems

facing the state will undoubtedly result in a failure to properly pay wages due and owing LOCAL 1000
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members who are FLSA-exempt.

50.  Respondents/Defendants failure to pay appropriate overtime wages to those FLSA-
exempt employees who are illegally furloughed will result in irreparable harm to the state employees
represented by LOCAL 1000, including the denial of laws regarding overtime pay, and the loss of
income during a dire economic period. Those state employees represented by LOCAL 1000 that suffer
both a ten (10) percent salary reduction from the illegal furlough, and are also denied their overtime
compensation, have an actual risk of failing to make payments to creditors. Where these state
employees are forced to make late payment (or are unable to make payments to creditors at all), the
employees risk losing their home, car, or other property. Moreover, the failure to make timely payments
results in a negative credit rating and impacts the employees’ ability to obtain future credit, resulting
in a harm that a court cannot remedy with a back pay award or other forms of legal relief.

51.  Therefore, Petitioner/Plaintiff LOCAL 1000 seeks a declaration that if furloughs are
implemented, its FLSA-exempt members will be entitled to overtime compensation under the FLSA
for all hours worked to complete their required work.

PRAYER _

WHEREFORE, Petitioner/Plaintiff LOCAL 1000 respectfully prays for judgment against
Respondents/Defendants, and each of them, as follows:

On Petitioners/Plaintiffs’ First Cause of Action for Writ of Mandate:

1. That the Court issue a finding that Executive Order S-16-08 is unlawful and illegal.

2.~ That the Court issue a peremptory writ in the first instance commanding the Governor
and DPA to comply with their mandatory duties under Article III, section 3 and Article V, section 1 of
the California Constitution and Government Code sections 19826, and to rescind the portions of the
Governor’s Order S-16-08 implementing a furlough and salary reduction for state employees
represented by LOCAL 1000.

3. That the Court issue a peremptory writ in the first instance commanding
Respondent/Defendant Controller Chiang to ensure that salaries not be reduced as a result of the illegal
furlough.

7
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4. For costs of suit incurred in this action and for such other relief as the Court deems
proper, including attorneys fees if applicable under 1021.5 or any other statute.

On Petitioners/Plaintiffs’ Second Cause of Action for Writ of Mandate:

1. That the Court issue a declaration that the portions of the Governor’s Executive Order
S-16-08 calling for a furlough and salary reduction for state employees represented by LOCAL 1000
are unlawful and illegal in that the Governor and DPA violated and continue to violate the provisions
of Article III, section 3 and Article V, section 1 of the California Constitution and Government Code
sections 19826(b), among other state statues, by ordering and implementing a furlough and a ten (10)
percent salary reduction for represented state employees.

2. That the Court issue a temporary, preliminary and permanent injunction directing the
Governor, DPA and the Controller to cease and desist taking action to furlough represented state
employees by reducing their work hours and reducing their pay under an unlawful Executive Order.

3. For costs of suit incurred in this action and for such other relief as the Court deems
proper, including attorneys fees if applicable under 1021.5 or any other statute.

On Petitioners/Plaintiffs’ Third Cause of Action for Writ of Mandate:

1. That the Court issue a declaration that the implementation of a furlough on an FLSA-
exempt state employee will result in the loss of exemption during the furlough week, and will require
that the State pay overtime rates to the furloughed FLSA-exempt employee for any time in excess of
40 hours in the work week, or 8-hours in a work day if applicable.

2. For costs of suit incurred in this action and for such other relief as the Court deems
proper, including attorneys fees if applicable under 1021.5 or any other statute,

DATED: January 7, 2009

SERVICE EMPLOYEES INTERNATIONAL UNION
LOCAL 1000

Attomney for Petitioner/Plaintiff
SEIU LOCAL 1000
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VERIFICATION

I, Yvonne Walker, declare under ‘penalty of perjury under the laws of the State of
California, that I am the President of SETU Local 1000, the Intervenor in this action. I have first-
hand knowledge of the facts stated in the VERIFIED PETITION FOR WRIT OF MANDATE
AND COMPLAINT IN INTERVENTION FOR INJUNCTIVE AND DECLARATORY RELIEF
and could competently testify to them as a witness at a hearing or trial. I have read the foregoing
VERIFIED PETITION FOR WRIT OF MANDATE AND COMPLAINT IN INTERVENTION
FOR INJUNCTIVE AND DECLARATORY RELIEF, and state that the facts stated therein are

true and correct, except as to those facts alleged on information or belief, and as to those facts, I

believe them to be true.

DATED: January 7, 2009

YVONNE WALKER
President of SEIU Local 1000

SEIU JA 000014
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Office of the Governor of the State of California Page 1 of 2

LaN) Dffice of the Bovernor sz
EXECUTIVE ORDER S§-16-08
12/19/2008

WHEREAS, due to developments in the worldwide and national financial markets, and continuing weak
performance in the California economy, there is an approximately $15 billion General Fund deficit for the 2008-09
fiscal year, which without effective action, is estimated to grow to a $42 billion General Fund budget shortfall over
the next 18 months; and

WHEREAS the cash reserve in the State Treasury is below the amount established by the State Controiler to ensure
that the cash balance does not reach zero on any day in the month; and

WHEREAS without effective action to address the fiscal and cash cnisis, the cash reserve in the State Treasury is
estimated to be a negative $5 billion in March 2009; and

WHEREAS on November 6, 2008, due to concerns regarding dramatically declining revenues, I issued a Special
Session Proclamation and convened the Legislature of the State of California to meet in extraordinary session to
address the fiscal crisis that California faces; and

WHEREAS the Legislature failed during that Special Session to enact any bills to address the State's significant
economic problems; and

WHEREAS on December 1, 2008, due to the worsening fiscal crisis, I declared that a fiscal emergency exists and
convened the Legislature to meet in extraordinary session to address the fiscal crisis that California faces; and

WHEREAS on December 1, 2008, due to the fiscal emergency and the nationwide economic recession, I also issued
a Special Session Proclamation and convened the Legislature of the State of California to meet in extraordinary
session to address the economic crisis; and

WHEREAS on December 17, 2008, the Cahfornia Pooled Money Investment Board took the unprecedented action
to halt lending money for an estimated 2,000 infrastructure projects as a result of the cash crisis, including the
substantial risk that California will have insufficient cash to meet its obligations starting in February 2009; and

WHEREAS in the December 1, 2008 fiscal emergency extraordinary session, the Legislature failed to effectively
address the unprecedented statewide fiscal crisis; and

WHEREAS immediate and comprehensive action is neceded to address the fiscal and cash crisis facing the State of
Calhfornia; and

WHEREAS failure to substantially reduce the deficit carried forward from the current fiscal year into the next fiscal
year will likely prevent the State from being able to finance the cashflow shortages of billions of dollars, thus
making it likely that the State will miss payroll and other essential services payments at the beginning of 2009; and
WHEREAS immediate and comprehensive action to reduce current spending must be taken to ensure, to the
maximum extent possible, that the essential services of the State are not jeopardized and the public health and safety
is preserved; and

WHEREAS State agencies and departments under my direct executive authority have already taken steps to reduce
their expenses to achieve budget and cash savings for the current fiscal year; and

WHEREAS a furlough will reduce current spending and immediately improve the State's ability to meet its

http://gov.ca.gov/index.php?/print-version/executive-order/11310/ 1/7/2009
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Office of the Governor of the State of California . Page20f2

obligations to pay for essential services of the State so as not to jeopardize its residents' health and safety in the
current and next fiscal year,

NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Govemor of the State of California, by virtue of the
power and authority vested in me by the Constitution and statutes of the State of California, do hereby determine that

an emergency pursuant to Government Code section 3516.5 exists and issue this Order to become effective
immediately: \ :

IT IS ORDERED that effective February 1, 2009 through June 30, 2010, the Department of Personnel
Administration shall adopt a plan to implement a furlough of represented state employees and supervisors for two
days per month, regardless of funding source. This plan shall include a limited exemption process.

IT IS FURTHER ORDERED that effective February 1, 2009 through June 30, 2010, the Department of Personnel
Administrahion shall adopt a plan to implement an equivalent furlough or salary reduction for all state managers,
including exempt state employees, regardless of funding source.

IT IS FURTHER ORDERED that effective January 1, 2009 through June 30, 2010, the Department of Personnel
Administration shall work with all State agencies and departments to initiate layoffs and other position reduction and
program cfficiency measures to achieve a reduction in General Fund payroll of up to ten percent. A limited
exemption process shall be included.

IT IS FURTHER ORDERED effective January |, 2009, the Department of Personnel Administration shall place

the least senior twenty percent of state employees funded in any amount by General Fund resources on the State
Restriction of Appointment (SROA) list.

IT IS FURTHER ORDERED that effective January 1, 2009 through June 30, 2010, all State agencies and
departments under my direct executive authority, regardless of funding source, are prohibited from entering into any
new personal services or consulting contracts to perform work as a result of the furloughs, layoffs or other position
reduction measures implemented as a result of this Order.

IT IS REQUESTED that other entities of State goverument not under my direct executive authority, including the
California Public Utilities Commission, the University of California, the Califorma State University, California
Community Colleges, the legislative branch (including the Legislative Counsel Bureau), and judicial branch,
implement similar or other mitigation measures to achieve budget and cash savings for the current and next fiscal
year.

This Order is not intended to create, and does not create, any rights or benefits, whether substantive or procedural, or
enforceable at law or in equity, against the State of California or its agencies, departments, entities, officers,
employees, or any other person.

I FURTHER ORDER that, as soon as hereafter possible, this Order shall be filed in the Office of the Secretary of
State and that widespread publicity and notice be given to this Order.

IN WITNESS WHEREOF I have hereunto set my hand and caused the Great Seal of the
State of California to be affixed this 199 day of December, 2008,

ARNOLD SCHWARZENEGGER
Govermor of California

ATTEST:
DEBRA BOWEN
Secretary of State

http://gov.ca.gov/index.php?/print-version/executive-order/11310/ 1/7/2009
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— SEIU Local 1000 Sacraments ,
1808 14th Street Dennit Johes, Executive
Sacramento, CA 95811 " Officer
raertoneno  (916) 554-1279 Fax no (oprona) (916) 554-1272
E-MAIL ADDRESS (opons)  bpierman(@seiul000.org ‘ilHO?IZﬂﬂS
ATTORNEY FOR Mame)  Plaintiff/Petitioner SEIU Local 1000 jraver @}_
SUPERIOR COURT OF CALIFORNIA, COUNTY OF SACRAMENTO By » Deputy
smeeTaporess 720 Ninth Street Cage Ny .
MAILING ADDRESS 34-200 135-CU-WM-GDS

arvannazreooe  Sacramento, California 95814
srancinave  Gordon D. Schaber Downtown Courthouse

PLAINTIFF/PETITIONER  SEIU LOCAL 1000

DEFENDANT/RESPONDENT GOVERNOR ARNOLD SCHWARZENEGGER, |- unciLoFFicer
et al.

NOTICE OF RELATED CASE

identify, in chronological order according to date of filing, all cases related to the case referenced above
1 a Ttle: PECG,CAPS v. SCHWARZENEGGER, ; et al.
b. Casenumber 34-2008-8000126

¢ Court, [/ ] sameas above
] other state or federal court (name and address)*
Department: 33
Casetype [_] hnuted civi unimited civil [__] probate [ family law [__] other (specify):
Filng date  12/22/08
Has this case been designated or determined as "complex? [ Yes No
Relationstup of this case o the case referenced above (check alf that apply)”
V] involves the same parties and 1s based on the same or similar claims,

anses from the same or substantially identical transactions, incidents, or events requiring the determination of
the same or substantially identical questions of law or fact

3 involves ctams agamnst, tifle to, possession of, or damages to the same property
{1 15 ikely for other reasons o require substantial duplication of judicial resources If heard by different judges.
[} Addtional explanation is attached in attachment 1h
\. Status of case

(2] pending
[ dsmussed ] with [ 1 wathout prejudice
1 disposed of by judgment

2 a Tile. CASE v. SCHWARZENEGGER, et al.
b. Casenumber 34-2009-8000134

¢ Court [/ ] sameasabove
1 other state or federal court (name and address)
d Department: 33
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2 (continued)
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1 Status of case.
pending
1 dismissed 1 with ] without prejudice
T disposed of by judgment
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b Case number:

c. Court [__] sameasabove
1 other state or federal court (name and address):
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] anses from the same or substantially identical transactions, incidents, or events requiring the determination of
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] involves clams against, fitle to, possession of, or damages to the same property.
[ isiikely for other reasons to require substantial duplication of judicial resources ff heard by different judges,
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i Status of case:
1. pending
[ ] dsmissed [ with [__] without prejudice
[ disposed of by judgment
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

DATE/TIME : 01/09/09 9:30 a.m. DEPT. WO i 19

JUDGE : P. MARLETIE CLERK : D. RIOS, SR.

REPORTER ¢ L. RICCI (7614) BAILIFF ¢ O. MUNOZ
PRESENT :

Professional Engineers in California Gerald James
Government; California Association of
Professional Scientists,

Petitioners,
vs. Caze No.: 34-2008-80000126
Arnold Schwarzenegger, Governor, David W. Tyra, for Respondent
State of California; Department of Schwarzenneger and Dept of Pexsonnel
Personnel Administration; State Administration
Controller John Chiang; and Does 1 Ronald V. Placet for Respondant State
through 20 inclusive, Controller John Chiang

Respondents.

RPatrick J. Whalen
California Attorneys, Administrative
Law Judges and Hearing Officers in

State Employmant
Vs, Casa No.: 34-2009-80000134

Arnold Schwarzaenagger, Governor,
State of California; David Gilb as
Director of the Department of
Personnel Administration; John Chiang
Controller of the State of
California; and Does 1 through 10,

Respondents.
BOOK : 19 SUPERIOR COURT OF CALIFORNIA,
PAGE : 2008-80000126-1909 A -
DATE + 01/095/09 9:30 a.m.
CASE NO. : 2008-80000126
CASETITLE : PECG; CAPSv.
SCHWARZENEGGER

Z122--2008-30000¥26-10909-with Marling
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19

CASE TITLE: PECG; CAPS v. SCHWARZENEGGER

PROCEEDINGS: Hearing on Petitioner's Ex Parte Request for Order Shortening Time on the Petition
for Writ of Mandate\and Hearing on Respondent's Ex Parte Request for Order Shertening Time to
Demurrer the Petition for Writ of Mandate

Service Employees International Brooke D. Fierman and
Union, Local 1000, J. Felix de la Torre
VS. Case No.: 34-2009-80000135

Arnold Schwarzenegger, Governox,
State of California; Department of
Personnel Administration; State
Controller John Chiang; and Does 1
through 20 inclusive,

Respondants.

Nature of Proceadings: Hearing on Petitioner's Ex Parte
Request fox Order Shortening Time
for the Hearing on the Merits for
the Petition for Writ of Mandate;
and Hearing on Respondent's Ex Parte
Request for Order Shortening Time to
file Demurrer to the Petition for
Writ of Mandate

This matter came on this date for hearing on Petltioner's Ex Parte Request
for Order Shortening Time on the Hearing on the Merits on the Petition for
Writ of Mandate and Hearing on Respondent's Ex Parte Request for Order
Shortening Time on the Demurrer to the Petition for Writ of Mandate, with
the above named counsel present before the Court. Also appearing before
the Court were Patrick J. Whalen on behalf of California Attorneys,
Administrative Law Judges and Hearing Officers in State Employment, who are
the Petitioners in case 34-2009-80000134; Brooke D. Pierman and J. Felix de
la Torre on behalf of Service Employees International Union, Local 1000,
who are Peititioners in case 34-2009-80000135.

Mr. Tyra and Mr. Placet indicated they would appear, for the purposes of
these proceedings, on behalf of the Respondents in the above referenced
cases.

Pursuant to stipulation of all counsel present, this matter and the cases
34-2009-80000134 and 34~2009~80000135 are deemed to be Related Cases. The
Court ordered those matters re-assigned to Department 19 for all purposes
and joined with the matter now before this Court.

The Ex Parte Requests of counsel for an Order Shortening Time are GRANTED
by the Court. The Hearing on the Merits of the Fetitions for Writ of
Mandate is scheduled for January 29, 2009 at 9:00 a.m., in this Department.
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CASE NUMBER: 2008-80000126 . DEPARTMENT: 19

CASE TITLE: PECG; CAPS v. SCHWARZENEGGER

PROCEEDINGS: Hearing on Petitioner's Ex Parte Request for Order Shortening Time on the Petition
for Writ of Mandate\and Hearing on Respondent's Ex Parte Request for Order Shortening Time to
Demurrer the Petition for Writ of Mandate

The Demurrer to the Petition for Writ of Mandate, filed today, is scheduled
for the same date and time, to be heard prior to the Hearing on the Merits.

The Points and Authorities already on file are deemed to be the Opening
Brief of Petitioners, Professional Engineers in California Government and
California Association of Professional Scientists.

The Demurrer to the Petition in case 34-2008-80000126 is ordered filed
forthwith. The Supplemental Demurrer for case 34-2009-80000134 and 34-
2009-80000135 shall be filed by or before January 13, 2009.

The Petitioners in cases 34-2009-80000134 and 34-2009-80000135 shall file
thelr respective Opening Briefs by or before January 13, 2009.

All Oppositions shall be filed by or before January 20, 2009 and all Reply
Briefs shall be filed by or before January 22, 2009.

The parties further stipulated that all services of the pleadings will
either be served personally or electronically.

FURTEER, it has been arranged that the filings in these matters, shall be
filed through Victor Davis, Court Supervisor in the Civil Support Unit,

located in room 104 of the Main Courthouse, at 720 -9 Street, Sacramento,
California,

Certificate of Service by Mailing attached.
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CASE NUMBER: 2008-80000126 DEPARTMENT: 19

CASE TITLE: PECG; CAPS v. SCHWARZENEGGER

PROCEEDINGS: Hearing on Petitioner's Ex Parte Request for Order Shortening Time on the Petition
for Writ of Mandate\and Hearing on Respondent's Ex Parte Request for Order Shortening Time to
Demurrer the Petition for Writ of Mandate

CERTIFICATE OF SERVICE BY MAILING
C.C.P. Sec. 1013a(4))

I, the undersigned deputy clerk of the Superior Coust of California, County of Sacramento, do declare
under penalty of petjury that I did this date place a copy of the above entitled notice in envelopes addressed to
each of the parties, or their counsel of record as stated below, with sufficient postage affixed thereto and
deposited the same in the United States Post Office at Sacramento, California.

Gerald James David W. Tyra
Attorney at Law KRONICK, MOSKOVITZ, TIEDEMANN
660 J Street, Suite 445 & GIRARD
Sacramento, CA 95814 400 Capitol Mall, 7th Floor
Sacramento, CA 95814
RICHARD CHIVARO, Chief Counsel Patrick Whalen
Ronald V. Placet, ELLISON WILSON ADVOCACY, LLC
Sr. Staff Counsel 1725 Capitol Avenue
Office of the State Controller Sacramento, CA 95814

300 Capitol Mall, Ste 1850
Sacramento, CA 95814

J. Felix DeLa Torre, Staff Attorney Brooke D. Pierman, Staff Attorney
S.E1U. S.ELU.

1808 -14™ Street 1808 -14" Street

Sacramento, CA 95811 Sacramento, CA 95811

Will M. Yamada

Department of Personnel Administration
Legal Office

1515 S Street, No. Bldg., Ste. 400
Sacramento, CA 95811

Dated: January 9, 2009 Superior Court of Cafifdmia,

. []
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@u ED/ENDORSED
1 § DAVID W, TYRA, State Bar No. 116218
KRISTIANNE T. SEARGEANT, State Bar No. 245489
2 | KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD JAN 13 2009
A Law Corporation
3 | 400 Capitol Mall, 27th Floor 1, | ,
Sacramento, California 95814 By: .
4 | Telephone: (916) 321-4500 [ ZEERUTY CLERK
Facsimile: (916) 321-4555
5 | E-mail: dtyra@kmtg.com
6 | K. WILLIAM CURTIS
Chief Counsel, State Bar No. 095753
7 | WARREN C. STRACENER
Deputy Chief Counsel, State Bar No. 127921
8 | LINDA A. MAYHEW
Assistant Chief Counsel, State Bar No. 155049
9 | WILLM. YAMADA
Labor Relations Counsel, State Bar No. 226669
10 | DEPARTMENT OF PERSONNEL ADMINISTRATION
1515 S Street, North Building, Suite 400
11 | Sacramento, CA 95811-7258
Telephone:  (916) 324-0512
12 | Facsimile: (916) 323-4723
E-mail: WillYamada@dpa.ca gov
13
Attorneys for Defendants/Respondents
14 | ARNOLD SCHWARZENEGGER; DAVID GILB; and Exempted from Fees
DEPARTMENT OF PERSONNEL ADMINISTRATION (Gov. Code § 6103)
15
16 SUPERIOR COURT OF CALIFORNIA
17 COUNTY OF SACRAMENTO
18 CALIFORNIA ATTORNEYS, CASE NO. 34-2009-80000134-CU-WM-GDS
19 | ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE Assigned For All Purposes To
20 | EMPLOYMENT, The Honorable Patrick Marlette
71 Petitioners/Plaintiffs, NOTICE OF HEARING AND
DEMURRER TO VERIFIED PETITIONS
op) V. FOR WRIT OF MANDATE AND
COMPLAINTS FOR DECLARATORY
23 | ARNOLD SCHWARZENEGGER as AND INJUNCTIVE RELIEF
Governor of the State of California; DAVID
24 | GILB as Director of the Department of Date:  January 29, 2009
Personnel Administration; JOHN CHIANG, Time: 9:00 am.
25 | Controller of the State of Califomia; and Dept.: 19
DOES 1 through 10, inclusive,
26 Respondents/Defendants.
27
28
KRONICK, 907735 1 -1-
MOSKOVITZ,
“BGD;”-:";':,N & NOTICE OF HEARING AND DEMURRER TO VERIFIED PETITIONS FOR WRIT OF MANDATE AND COMPLAINTS FOR DECLAKATORY AND INIUNCTIVE RELIEF
ATTORNEY S AT Law
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1 | SERVICE EMPLOYEES Case No. 34-2009-80000135-CU-WM-GDS
) INTERNATIONAL UNION, LOCAL 1000,
Petitioner/Plaintiff,
3
v.
4
ARNOLD SCHWARZENEGGER, as
5 | Governor, State of California;
DEPARTMENT OF PERSONNEL
6 | ADMINISTRATION; JOHN CHIANG, as
State Controller; and DOES 1 through 20,
7 || inclusive,
8 Respondents/Defendants.
9
10 TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:
11 PLEASE TAKE NOTICE that on January 29, 2009, at 9:00 a.m. or as soon
12 | hereafter as the matter may be heard in Department 19 of the above-entitled court, located at 720
13 | Ninth Street, Sacramento, California, Respondents/Defendants GOVERNOR ARNOLD
14 | SCHWARZENEGGER, DAVID GILB, Director of Department of Personnel Administration,
15 | will demur to the petition for writ of mandate and complaint for injunctive and declaratory relief
16 | filed by Petitioner/Plaintiff CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES
17 | and HEARING OFFICERS IN STATE EMPLOYMENT (“CASE”) and Respondents/Defendants
18 | GOVERNOR ARNOLD SCHWARZENEGGER and DEPARTMENT OF PERSONNEL
19 | ADMINISTRATION will demur to the petition for writ of mandate and complaint for injunctive
20 § and declaratory relief filed by Petitioner/Plaintiff SERVICE EMPLOYEES INTERNATIONAL
21 | UNION, LOCAL 1000 (“SEIU™). (For ease of this Court’s consideration, Governor
22 | Schwarzenegger, Department of Personnel Administration (DPA) and David Gilb will be referred
23 | to collectively as “Respondents,” unless the context otherwise requires. Similarly, CASE and
24 | SEIU will be referred to collectively as “Petitioners,” unless the context otherwise requires.)
25 Respondents’ demur to Petitioners’ petitions on the following grounds:
26 1. That this Court, the Superior Court of California, County of Sacramento,
27 has no jurisdiction over the subject of the cause of action alleged in the petition for
28 writ of mandate and complaint for injunctive and declaratory relief because
KRONICK, 907735 1 -2-
MoskoviTz,
T“g:m‘:;" & NOTICE OF HEARING AND DEMURRER TO VERIFIED PETITIONS FOR WRIT OF MANDATE AND COMPLAINTS FOR DECLARATORY AND INJUNCTIVE RELIEF
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1 exclusive jurisdiction in the subject matter of the claims raised in the
2 petition/complaint is vested in the California Public Employment Relations Board
3 (“PERB”).
4 2, The Petitioners have failed to exhaust their administrative remedies.
5 3. The Petitioners have failed to state a claim for which relief can be granted.
6 The demurrer will be based on this notice of hearing and demurrer; the
7 | memorandum of points and authorities and request for judicial notice served and filed herewith;
8 | the papers, records, and documents already on file herein; and on such further oral or
9 §| documentary evidence as may be submitted at the hearing in this matter.
10
11 } Dated: January 13,2009 KRONICK, MOSKOVITZ, TIEDEMANN &
GIRARD
12 A Law Corporati
13
14 .
avid W, Ty
15 Attorneys for BefendantsfRespondents
6 ARNOLD SCH GGER ,as
1 Governor of the State of California;
! DAVID GILB, as Director of the
7 Department of Personnel Administration;
18 and DEPARTMENT OF PERSONNEL
ADMINISTRATION
19
20
21
22
23
24
25
26
27
28
KRONICK, 907735 1 ~3.
MOSKOVITZ,
T“gfk‘:‘:; N & NOTICE OF HEARING AND DEMURRER TO VERIFIED PETITIONS FOR WRIT OF MANDATE AND COMPLAINTS FOR DECLARATORY AND (NJUNCTTVE RELIEF
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1 PROOF OF SERVICE
2 I, Bao Xiong, declare:
3
[ am a citizen of the United States and employed in Sacramento County, California. 1 am
4 | over the age of eighteen years and not a party to the within-entitled action. My business address
is 400 Capitol Mall, 27th Floor, Sacramento, California 95814. On January 13, 2009, I served a
3 | copy of the within document(s): ’
6 NOTICE OF HEARING AND DEMURRER TO VERIFIED
PETITIONS FOR WRIT OF MANDATE AND
7 COMPLAINTS FOR DECLARATORY AND INJUNCTIVE
RELIEF BY ARNOLD SCHWARZENEGGER, DAVID GILB
8 AND DEPARTMENT OF PERSONNEL ADMINISTRATION
9 O by transmitting via facsimile the document(s) listed above to the fax number(s) set
10 forth below on this date before 5:00 p.m.
11 by placing the document(s) listed above in a sealed Federal Express envelope and
affixing a pre-paid air bill, and causing the envelope to be delivered to a Federal
12 Express agent for delivery.
13 O by causing personal delivery by Messenger of the document(s) listed above to the
14 person(s) at the address(es) set forth below.
15 0 by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, the United States mail at Sacramento, California addressed as set
16 forth below.
17 ® by transmitting via e-mail or electronic transmission the document(s) listed above
18 to the person(s) at the e-mail address(es) set forth below.
19 Attorneys for Petitioners/Plaintiffs Attorney for Respondent/Defendant
20 California Attorneys, State Controller John Chiang
Administrative Law Judges and Rick Chivaro, Esq.
21 Hearing Officers in State Ronald V. Placet, Esq.
Employment Shawn D. Silva, Esq.
22 Brooks Ellison, Esq. Ana Maria Garza, Esq.
Patrick J. Whalen, Esq. OFFICE OF THE STATE
23 THE LAW OFFICE OF BROOKS CONTROLLER
24 ELLISON 300 Capitol Mall, Suite 1850
1725 Capitol Avenue Sacramento, CA 95814
25 Sacramento, CA 95814 Fax: (916) 322-1220
Fax: (916) 448-5346 Email: rchivaro@sco.ca.gov
26 Email: counsel@calattorneys.org
27
28
KRONICK, 907735 1 -1-
TimommAN &
DEMAN PROOF OF SERVICE
ATTORNPAS AT LAW
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1 Attorneys for Petitioner/Plaintiff Attorneys for Petitioners/Plaintiffs
SEIVU, Local 1000 Professional Engineers In California
2 Paul E. Harris, I, Esq. Government and California
3 Anne Giese, Esq. Association of Professional
J. Felix De La Torre, Esq. Scientists
4 Brooke D. Pierman, Esq. Gerald James, Esq.
SERVICE EMPLOYEES 660 J Street, Suite 445
) INTERNATIONAL UNION LOCAL  Sacramento, CA 95814
1000 Fax: (916) 446-0489
6 1808 14™ Street Email: gjames@cwo.com
7 Sacramento, CA 95814
Fax: (916) 554-1292
8 Email: bpierman@seiul000.org
9 I am readily familiar with the firm’s practice of collection and processing correspondence
10 for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. T am aware that on
11 | motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit,
12
I declare under penalty of perjury under the laws of the State of California that the above
13 | is true and correct. Executed on January 13, 2009, at Sacramento, California.
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
KRONICK, 907735 | -2-
MOSKOVITZ,
TIEDEMANN & PROOF OF SERVICE
AITORNIYVS AT LAW
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DAVID W. TYRA, State Bar No. 116218
KRISTIANNE T. SEARGEANT, State Bar No. 245489
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD

A Law Corporation g 3 2009
400 Capitol Mall, 27th Floor

Sacramento, California 95814 By: /. /
Telephone:  (916) 321-4500 { DEPUAY CLERK
Facsimile:  (916) 321-4555

E-mail: dt tg.com

K. WILLIAM CURTIS

Chief Counsel, State Bar No. 095753

WARREN C. STRACENER

Deputy Chief Counsel, State Bar No. 127921

LINDA A. MAYHEW

Assistant Chief Counsel, State Bar No. 155049

WILL M. YAMADA

Labor Relations Counsel, State Bar No. 226669
DEPARTMENT OF PERSONNEL ADMINISTRATION

1515 S Street, North Building, Suite 400
Sacramento, CA 95811-7258

Telephone:  (916) 324-0512
Facsimile:  (916) 323-4723
E-mail: WillYam dpa.ca.gov

Attorneys for Defendants/Respondents

ARNOLD SCHWARZENEGGER; DAVID GILB; and
DEPARTMENT OF PERSONNEL ADMINISTRATION

Exempted from Fees
(Gov. Code § 6103)

- SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

CALIFORNIA ATTORNEYS,
ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE
EMPLOYMENT,

Petitioners/Plaintiffs,
v.

ARNOLD SCHWARZENEGGER as
Governor of the State of California; DAVID
GILB as Director of the Department of
Personnel Administration, JOHN CHIANG,
Controller of the State of California; and
DOES 1 through 10, inclusive,

Respondents/Defendants.

9078272

CASE NO. 34-2009-80000134-CU-WM-GDS

Assigned For All Purposes To
The Honorable Patrick Marlette

MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
DEMURRER TO VERIFIED PETITIONS
FOR WRIT OF MANDATE AND
COMPLAINTS FOR DECLARATORY
AND INJUNCTIVE RELIEF BY
GOVERNOR ARNOLD
SCHWARZENEGGER, DAVID GILB
AND DEPARTMENT OF PERSONNEL

ADMINISTRATION
Date:  January 29, 2009
Time: 9:00 a.m.

Dept.: 19

MPA [N SUPPORT OF DEMURRER TO VERIFIED PETITIONS FOR WRIT OF MANDATE AND COMPLAINTS FOR DECLARATORY AND INJUNCTIVE RELIEF
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1 | SERVICE EMPLOYEES Case No. 34-2009-80000135-CU-WM-GDS
5 INTERNATIONAL UNION, LOCAL 1000,
3 Petitioner/Plaintiff,
v.
4
ARNOLD SCHWARZENEGGER, as
5 | Govemnor, State of California;
DEPARTMENT OF PERSONNEL
6 | ADMINISTRATION; JOHN CHIANG, as
State Controller; and DOES 1 through 20,
7 | inclusive,
8 Respondents/Defendants.
9
1040 7//
11 t//7/
121 77/
131 77/
144 ///
1577/
16 | /77
1747/
184 /7/
19 77/
20l /77
21 0 /77
217/
231 /4/
24 } /7
25 17///
26 1 /71
27 877/
28 W /11
Mosxounz, 9078272
T"G"f:&';" & MPA IN SUPPORT OF DEMURRER TO VERIFIED PETITIONS FOR WRIT GF MANDATE AND COMPLAINTS FOR DECLARATORY AND INJUNCTIVE RELIEF

ATYORNFYI AT LAwW
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1 L
2 INTRODUCTION
3 Respondents/Defendants GOVERNOR ARNOLD SCHWARZENEGGER and
4 | DAVID GILB, Director of Department of Personnel Administration, demur to the petition for
5 | writ of mandate and complaint for injunctive and declaratory relief filed by Petitioners/Plaintiffs
6 | CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES and HEARING OFFICERS
7 | INSTATE EMPLOYMENT (“CASE”) and Respondents/Defendants GOVERNOR ARNOLD
g | SCHWARZENEGGER and DEPARTMENT OF PERSONNEL ADMINISTRATION demur to
9 | the petition for writ of mandate and complaint for injunctive and declaratory relief filed by
10 | Petitioner/Plaintiff SERVICE EMPLOYEES INTERNATIONAL UNION, LOCAL 1000
11 | (“SEIU”) on the basis that this Court has no jurisdiction over the claims raised in said petitions
12 | and complaints. (For ease of this Court’s consideration, Governor Schwarzenegger, Department
13 | of Personnel Administration (DPA) and David Gilb will be referred to collectively as
14 | “Respondents,” unless the context otherwise requires. Similarly, CASE and SEIU will be
15 | referred to collectively as “Petitioners,” unless the context otherwise requires.)
16 Petitioners’ primary claim in this case is that the December 19, 2008 Governor’s
17 | Executive Order, (“the Executive Order”), establishing two-day a month furloughs for state
18 | employees beginning February 1, 2009, violates Government Code section 19826(b). That code
19 | section provides: |
20 Notwithstanding any other provision of law, the department shall
not establish, adjust, or reccommend a salary range for any
21 employees in an appropriate unit where an employee organization
has been chosen as the exclusive representative pursuant to Section
22 3520.5.
23 Labor relations between the State and Petitioners’ members are governed by the
24 | Ralph C. Dills Act (“Dills Act”), Government Code section 3512, ef seq. Government Code
25 | section 19826 is inoperative here because the Petitioners and Respondents are parties to a
26 | Memorandum of Understanding (“MOU”). Pursuant to the Dills Act, the MOUs continue to
27 | control the terms and conditions of Petitioners’ members’ employment with the State. (See Gov.
28 § Code, § 3517.8(a).) As aresult, section 19826 is superseded by the MOU and, therefore,
s, | ooy -
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1 || inoperable here. (See Gov. Code, § 3517.6.) Because of this fact, the Public Employment
2 | Relations Board (“PERB”) possesses exclusive, initial jurisdiction over any dispute involving the
3 | Executive Order. (Gov. Code, § 3514.5.) The only cognizable and presently justiciable legal
4 | theories for challenging the Executive Order fall squarely within the ambit of the Dills Act.
5 | Therefore, PERB, not this Court, has exclusive, initial jurisdiction in this case.
6 Petitioners have failed to exhaust their administrative remedies. Specifically,
7 | Petitioner CASE has failed entirely to pursue available remedies to challenge the Executive Order
8 | —either as an alleged violation of the parties’ MOU or as an alleged unfair labor practice — before
9 | PERB, the administrative agency the Legislature designated to adjudicate such issues. Petitioner
10 | SEIU initially filed an unfair labor practice charge with PERB and sought remedial action in the
11 | proper jurisdiction. Petitioner SEIU, however, has inappropriately, prematurely, and without
12 | cause abandoned the administrative processes available to it in favor of filing with this Court, a
13 | judicial body without jurisdiction of the claims asserted. Petitioners’ unsupported contention they
14 | are at risk of irreparable harm does not excuse their failure to exhaust administrative remedies
15 | prior to filing this petition.
16 Petitioners’ speculative allegations of future harm for possible overtime violations
17 | of the Fair Labor Standards Act (“FLSA™) are not ripe for judicial review. Petitioners are asking
18 | this Court for what amounts to an improper advisory opinion that Respondents must comply with
19 | the law. “Exempt” employees who may hypothetically work in excess of 40 hours during a
20 | furlough week cannot establish that the State has or intends to violate the FLSA. Accordingly,
21 | Petitioners fail to state a claim on which this Court can grant relief.
22 For these reasons, Respondents respectfully request their demurrer to Petitioners’
23 | Petitions and Complaints be granted without leave to amend and this matter be dismissed.
24 ) /11
25 | /11
26 | ///
27 ) /1Y
28 1 /11
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1 IL
2 SUMMARY OF MATERIAL FACTS
3 On December 19, 2008, Governor Arnold Schwarzenegger issued an Executive
4 | Order. (Petitioner CASE’s Verified Petition for Writ of Mandate and Complaint for Injunctive
5 | and Declaratory Relief, § 7, hereinafter referred to as “CASE Petition”; Petitioner SEIU’s
6 | Verified Petition for Writ of Mandate and Complaint for Injunctive and Declaratory Relief, § 8,
7 | hereinafter referred to as “SEIU Petition™.) In this Executive Order, Governor Schwarzenegger
8 [ declared that due to the State of California’s worsening fiscal crisis, “immediate and
9 | comprehensive” action to reduce current spending must be taken, (CASE Petition, § 7, and
10 | Exhibit A thereto; SEIU Petition, § 8, and Exhibit A thereto.) The Governor proclaimed that the
11 | State of California was in a state of fiscal emergency and, as a result, the State must institute
12 | employee furloughs as a cost-saving measure. (/d.) The furloughs ordered by the Governor are
13 || setto begin on February 1, 2009, and last through June 30, 2010. (Jd)
14 On December 22, 2008, state employee unions Professional Engineers in
15 | California Government (“PECG”) and California Association of Professional Scientists (“CAPS”)
16 | jointly filed a Verified Petition for Writ of Mandate and Complaint for Injunctive and Declaratory
17 | Relief seeking this Court to intervene and enjoin implementatioh of the furloughs.
18 On December 22, 2008, Petitioner SEIU filed an unfair labor practice charge with
19 | PERB alleging, among other things, that Respondent Governor Schwarzenegger’s Executive
20 || Order and its furlough plan are unlawful. (See Exhibit C to Respondents’ Request for Judicial
21 | Notice (hereinafter referred to as “Respondents’ RIN™).) Petitioner SEIU has not pled it has
22 | either requested that PERB seek injunctive relief on its behalf or that PERB has refused to do so.
23 | (d)
24 On January 5, 2009, Petitioner CASE filed its Verified Petition for Writ of
25 | Mandate and Complaint for Injunctive and Declaratory Relief asking this Court to intervene and
26 | enjoin implementation of the furloughs. On January 7, 2009, Petitioner SEIU filed its Verified
27 || Petition for Writ of Mandate and Complaint for Injunctive and Declaratory Relief seeking the
28 | sameremedy. The claims alleged in the petitions and complaints are dependent on the theory that
o, | somarz 3
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1 | the Executive Order is precluded by Government Code section 19826. Petitioners also allege
2 || implementation of the Executive Order will result in future hypothetical violations of the FLSA.
3 || Since there has been no actual violation of the FLSA, the Petitioners are seeking an advisory
4 1 opinion from the Court reiterating that the Respondents must comply with the relevant provisions
5 | ofthe FLSA.
6 IIL.
7 SUMMARY OF PETITIONERS® COMMON ALLEGATIONS
8 Petitioners allege that where an exclusive representative has been selected for an
9 | employee organization, section 19826 deprives the Department of Personnel Administration
10 | (“DPA™) of authority to adjust salary ranges of represented employees. (CASE Petition, 1% 10,
11 § 11; SEIU Petition, 1§ 17, 18.) Petitioner SEIU argues that Government Code section 19826
12 || “specifically forbids the executive branch from altering salaries.” (SEIU Petition, 917.)
13 | Similarly, Petitioner CASE contends that section 19826 establishes that the legislature “withheld
14 | from DPA the power to reduce salaries for represented employees.” (CASE Petition, J11)
15 Petitioner CASE admits that although the current MOU between it and the State of
16 | California expired on July 1, 2007, the terms of the MOU remain in effect while the parties
17 | negotiate for a successor agreement. (CASE Petition, 9 15, fn. 4, and Exhibit A to Respondents’
18 | RJN.) Petitioner CASE admits that to date it has not agreed to a successor MOU or reached
19 | impasse. (Id.) Similarly, the MOUs with the State of California to which Petitioner SEIU are a
20 || party have also expired. The terms, however, indisputably remain in full force and effect until a
21 | new apreement is reached or the parties reach impasse. (See Exhibit B to Respondents’ RIN.)
22 Petitioners further contend that the Governor is precluded from overriding the
23 | statutory prohibition on salary range reduction contained in section 19826 based on a declaration
24 | of fiscal emergency. (CASE Petition, Y 8, 16; SEIU Petition, 9 9-11.) In the Executive Order,
25 || the Govemnor relies on the emergency powers granted him by Government Code section 3516.5,
26 | ! Government Code section 3516.5 provides as follows:
27 Except in cases of emergency as provided in this section, the employer
shall give reasonable written notice to each recognized employee
28 organization affected by any law, rule, resolution, or regulation directly
Moseovits, || 9078272 _
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1 | apart of the Dills Act, as authority for ordering employee furloughs. Petitioners allege that
2 | section 3516.5 does not provide the Governor with the statutory authority to furlough state
3 | employees or otherwise cut salary or hours of work. Petitioners argue the Executive Order
4 || violates the California Constitution and the constitutional principle of separation of powers?.
5 | (CASE Petition, § 16; SEIU Petition, 7 20.)
6 Petitioners contend that the Govemor is attempting to exceed his constitutional
7 | authority, (CASE Petition, § 16, 17; SEIU Petition, § 12-16.) In support of its position,
8 | Petitioner SEIU recites Article III, Section 3 of the California Constitution, “The powers of the
9 | state government are legislative, executive, and judicial. Persons charged with the exercise of one
10 | power may not exercise either of the others except as permitted by this Constitution.” (SEIU
11 || Petition, §15.) Petitioners allege that only the legislature is empowered with the ability to
12 | establish state employee salary ranges. (CASE Petition, § 18; SEIU Petition, ¥ 16.)
13 Petitioners also allege that implementation of Governor Schwarzenegger’s
14 | Executive Order will result in future FLSA violations. (CASE Petition, § 25; SEIU Petition, "
15 | 26, 27.) Petitioners argue that exempt employees, due to the nature of their workload, will be
16
relating to matters within the scope of representation proposed to be
17 adopted by the employer, and shall give such recognized employee
organizations the opportunity to meet and confer with the administrative
18 officials or their delegated representatives as may be properly designated
by law.
19
In cases of emergency when the employer determines that a law, rule,
20 resolution, or regulation must be adopted immediately without prior
notice or meeting with a recognized employee organization, the
21 administrative officials or their delegated representatives as may be
properly designated by law shall provide such notice and opportunity to
22 meet and confer in good faith at the earliest practical time following the
2 adoption of such law, rule, resolution, or regulation.
' 2 In its petition and complaint, Petitioner CASE cites a few additional and inapplicable Government
24 | Code sections to support its claim that only the Legislature has the power to reduce salaries for represented
employees. (CASE Petition, 1§ 12— 15.) However, none of the statutes gives this Court jurisdiction over
25 | the subject matter of this action. Government Code section 19997 authorizes state departments to lay off
employees, a matter not at issue in this case. (CASE Petition, 4 13.) Government Code section 19996.22
26 || concerns the Reduced Worktime Act and allows employees who are coerced into reducing their worktime
“contrary to the intent of this article” [The Reduced Worktime Act] to file a grievance with the
27 “department [DPA].” (CASE Petition, § 13.) Government Code section 18500(c)(6) is merely an
enumeration of the goals of the civil service system and not relevant to the matter at hand. (CASE
28 | Ppetition, § 14.) s
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1 | forced to work in excess of the scheduled work days. (CASE Petition, § 25; SEIU Petition, § 48.)
2 | Petitioners further allege that the exempt employees will lose their exempt status as a result of the
3 | furlough plan. (CASE Petition, {] 46; SEIU Petition, § 45.) The loss of the exempt status and the
4 | requirement to work in excess of the scheduled workdays will result in hourly overtime. (CASE
5 | Petition, §47; SEIU Petition, § 48.) Petitioners contend the Respondents are incapable of
6 | accurate record keeping and, as a result, incapable of the proper payment of wages due, (SEIU
7 | Petition, §49; sec also CASE Petition, ] 48.)
8 Petitioners contend this Court's intervention is required to prevent the
9 | implementation of the furloughs because they have “no plain, speedy, and adequate remedy in the
10 | ordinary course of law.” (CASE Petition, § 32; SEIU Petition, § 33.) Petitioners erroneously
1T | allege they have no administrative remedy that will allow them to prevent the furlough. (CASE
12 | Petition, Y 34; SEIU Petition, § 34.)
13 IV.
14 LEGAL ARGUMENT
15} A.  Standard For Demurrer.
16 A demurrer tests the sufficiency of a complaint. Under California Code of Civil
17 | Procedure section 430.10(a), a defendant may demur to a complaint if the court has no
18 | jurisdiction over the subject matter of the cause of action alleged in the petition or pleading. A
19 | challenge to the jurisdiction of the court, when the jurisdictional defense is apparent from the
20 | complaint or petition, or based upon facts that can be properly judicially noticed, is properly and
21 | appropriately addressed via demurrer. (Satten v Webb (2002) 99 Cal.App.4th 365, 374.)
22 | Furthermore, respondents may seek a demurrer if the plaintiff/petitioner fails to state facts
23 | sufficient to constitute a cause of action. (Code Civ. Proc., § 430.10(e).) A court may sustain a
24 | demurrer “on the ground that the complaint fails to allege an actual or present controversy, or that
25 | itis not ‘justiciable’.” (DeLaura v. Beckett (2006) 137 Cal.App.4th 542, 545.)
26 /11
27| 11/
28 | /711
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1| B PERB, Not This Court, Has Exclusive, Initial Jurisdiction Over This Labor Dispute.
2 1. Government Code Section 19826 Is Superseded By The MOUs Between The
Parties And By Operation Of The Diils Act.
3
4 Petitioners largely base their petitions and complaints on the theory that under
5 | Government Code section 19826(b), neither the Governor nor DPA has the authority to alter
6 || salary ranges of state employees if an exclusive representative has been selected for the employee
7 | organization.® Petitioners argue Government Code section 19826 and Department of Personnel
8 §| Administration v. Superior Court (Greene) (1992) 5 Cal.App.4th 155 (applying Government
9 | Code section 19826) “expressly and unambiguously precludes the reduction of represented
10 | employee wages.” (CASE Petition, § 11; see also SEIU Petition, ] 18.) .
11 However, Government Code section 19826 is inapplicable to the case at hand
12 | because it is superseded by existing MOUSs between the parties. The Dills Act governs the labor
13 || relations between the State and its employees. Pursuant to Government Code section 35 17.8(a)
14 | contained in the Dills Act,
15 If a memorandum of understanding has expired, and the Governor
and the recognized employee organization have not agreed to a new
16 memorandum of understanding and have not reached an impasse in
negotiations, subject to subdivision (b), the parties to the agreement
17 shall continue to give effect to the provisions of the expired
memorandum of understanding, including, but not limited to, all
18 provisions that supersede existing law, any arbitration provisions,
any no strike provisions, any agreements regarding matters covered
19 in the Fair Labor Standards Act of 1938.” (Emphasis added.)
20 | (Gov. Code, § 3517.8(a).)
21 Both Petitioner CASE and Petitioner SEIU are parties to expired MOUs with the
22 | State of California.* Petitioners have not alleged new MOUs have been agreed upon by
23 3 In addition to the jurisdictional infirmities in the petitions and complaints that warrant sustaining
the present demurrer, it also is important to note that nowhere do Petitioners allege how furloughs are
24 | synonymous with the phrase “salary ranges” as used in section 19826. In fact, the Executive Order
attached to the petitions and complaints (which have become part of the pleadings) make no mention of
25 | reducing salary ranges. Thus, the Executive Order on its face does not alter salary ranges but only acts to
reduce the hours state employees work. The petitions and complaints fail to offer any theory
26 demonstrating the Governor’s lack of authority to reduce the hours worked by state employees.
27 § ¢ This court can take judicial notice of the memoranda of understanding between the Petitioners and
the State of California. Evidence Code section 452(c) authorizes the Court to take Jjudicial notice of
28 | «official acts of legislative, executive, and judicial de‘;mrtments . . . of any state of the United States.” In
RRONICK, -7~
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1 § Petitioners and the State or that the parties have reached a labor impasse in negotiations for a
successor MOU. Petitioner CASE not only admits that the terms of its MOU are still controlling,
it further states that the provisions of its MOU supersede the Government Code. (CASE Petition,

B WN

fn. 4.) Respondents agree. Accordingly, pursuant to Government Code section 3517.8(a), the
parties must continue to give effect to the expired MOUs, including all provisions which
supersede existing law.

As stated in Department of Personnel Administration v. Superior Court (Greene)

(1992) 5 Cal.App.4th 155, 174-175, a case relied upon by Petitioner CASE,

O 00 3 O W

The Dills Act is a ‘supersession statute’, designed so that, in the

absence of a MOU, as is the case when an existing MOU has

10 expired and the parties have bargained to impasse, numerous

Government Code provisions concerning state employees’ wages,

11 hours and working conditions take effect. One of the provisions

which is effective in the absence of an MOU is section 19826."

12 (Emphasis added.)

13 | Thus, the present case is exactly the opposite situation of that in Greene. In that case, the State
14 | and two of its employee bargaining units had reached impasse in their labor negotiations and,

15 | therefore, numerous provisions of the Government Code, including section 19826, had taken

16 § effect. Here, in contrast, the parties’ labor relations continue to be governed by a valid and

17 | enforceable MOU and, therefore, pursuant to section 3517.8, the parties must continue to give

18 | effect to that MOU, including all provisions which supersede existing law.

19 California Government Code section 3517.6(a) sets forth those code sections

20 || which are superseded by a valid MOU. Among the superseded code sections identified in section
21 || 3517.6(a) is section 19826. There is no allegation in the petitions that the MOUSs between the

22 | parties are no longer controlling. Therefore, section 19826 is superseded by the Dills Act and the

23 | terms of the expired MOUs. In other words, section 19826 has no legal force and effect between

24 | this case, the MOUs between Petitioners and the State are an “official act” of the executive department

because DPA, on behalf of the Governor, negotiated the MOU pursuant to the statutory mandate set forth

25 } inthe Ralph C. Dills Act (Gov. Code § 3512 et seq.; Pacific Lumber Co. v. State Water Resources Control
Bd. (2006) 37 Cal.4th 921, 936, fn. 5 [MOU between Regional Water Quality Control Boards, the

26 Department of Forestry and the State Water Resources Control Board is proper subject for a court’s

Judicial notice because it is an official act by executive agencies, citing Brown v, City of Los Angeles

27 || (2002) 102 Cal.App.4th 155, 172, fn. 10; Dunn-Edwards Corp. v. South Coast Air Quality Management

28 Dist. (1993) 19 Cal. App.4th 536, 543, fn. 3].)
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1 || these parties in the face of a valid MOU. Section 19826 has been superseded by the MOUs as
2 || specified in the Dills Act. It is inapplicable to the matter at hand and does not control the dispute.
3 2.  PERB Has Exclusive, Initial Jurisdiction Over Disputes Covered By The Dills
4 Ad. |
5 As a result of the continuing suppression of section 19826, the only potential
6 | existing dispute between the parties is whether the Executive Ordér violates the terms of the
7 | existing MOUs or whether the Governor committed an unfair labor practice by declaring a fiscal
8 | emergency, thereby bypassing bargaining with the employee organizations over the
9 | implementation of employee furloughs as a cost saving measure. The dispute as to whether the
10 § Governor failed to meet and confer in good faith is governed exclusively by the Dills Act. (Gov.
11 § Code, §§ 3516.5, 3517.)
12 PERB possesses exclusive, initial jurisdiction over the administration of the Dills
13 § Act. (Gov. Code, § 3514.5 [“The initial determination as to whether the charges of unfair
14 | practices are justified, and, if so, what remedy is necessary to effectuate the purposes of this
15 | chapter, shall be a matter within the exclusive jurisdiction of the board”); California Association
16 | of Professional Scientists v. Schwarzenegger (2006) 137 Cal. App.4th 371, 381 [“The assignment
17 | of exclusive initial jurisdiction in section 3514.5 to the Board means that the only forum to pursue
18 | acause of action for violation of the statutory rights conferred in the Dills Act is before the
19 | Board].)
20 The scope of PERB’s exclusive, initial jurisdiction is construed broadly in favor
21 | ofallowing the Board to exercise its expertise over public sector labor relations in this state. (El
22 || Rancho Unified School District v. National Education Association (1983) 33 Cal.3d 946, 953;
23 | San Diego Teachers Associationv Superior Court (1979) 24 Cal.3d 1, 12-14.) PERB’s
24 { jurisdiction is broadly construed because “PERB is an expert, quasi-judicial administrative
25 } agency” specially entrusted “to protect both employees and the state employer from violations of
26 | the organizational and collective bargaining rights” guaranteed by the statutes it administers.
27 | (Banning Teachers Association v. Public Employment Relations Board (1988) 44 Cal.3d 799,
28 | 804; City and County of San Francisco v. International Union of Operating Engineers, Local 39
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1 1 (2007) 151 Cal.App.4th 938, 943.) It has long been settled that PERB’s “findings within that
2 | field carry the authority of an expertness which courts do not possess and therefore must respect.”
3 } (Banning Teachers Association, supra, 44 Cal.3d at p. 804.)
4 Judicial deference to PERB’s administrative process is both necessary and
5 | appropriate to fulfill PERB’s legislatively assigned mission “to help bring expertise and
6 | uniformity to the delicate task of stabilizing labor relations.” (San Diego Teachers Association,
7 | supra, 24 Cal.3d at p. 12; Local 21, International Federation of Professional and Technical
8 § Engineers, AFL-CIO v. Bunch (1995) 40 Cal.App.4th 670, 676-679 [discussing the broad scope
9 | of PERB’s exclusive, initial jurisdiction); City and County of San Francisco, supra, 151
10 | Cal.App.4th at p. 945 [finding that a party may not evade PERB’s‘ jurisdiction through artful
l)l pleading]; E! Rancho Unified School District, supra, 33 Cal.3d at p. 954, fn. 13 [stating that a
12 co;m must defer to PERB when the underlying conduct alleged “may fall within PERB’s
13 || exclusive jurisdiction™].)
14 The only possible existing disputes in this matter fall squarely under PERB’s
15 | exclusive, initial jurisdiction over Dills Act disputes. The Executive Order cites to Government
16 | Code section 3516.5 of the Dills Act as the basis for the furloughs. Despite this fact, Petitioners
17 | have improperly attempted to bring their dispute before this Court, based in large part on section
18 | 19826(b), a statute that is superseded by the provisions of the existing MOU between the parties
19 -1 and indisputably inoperative here. Thus, this Court lacks subject matter jurisdiction over this
20 | dispute. This demurrer should be sustained without leave to amend and the matter dismissed.
2 3.  PERB Possesses The Authority To Furnish The Relief Requested By
2 Petitioners.
23 In addition to possessing exclusive, initial jurisdiction of the dispute presented in
24 } the petitions and complaints, PERB possesses the authority to furnish the relief requested by
25 | Petitioners. PERB enjoys wide “discretion to withhold as well as pursue, the various remedies at
26 | its disposal.” (San Diego Teachers Association, supra, 24 Cal.3d at p. 13, emphasis added.) The
27 | Legislature invested PERB with broad discretion to exercise its remedial powers in order to
28 | achieve peace and stability in labor relations. (San Diego Teachers Association, supra, 24 Cal.3d
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1 | atp. 13.) Asthe court in San Diego Teachers Association found, PERB may also conclude it is
2 | best to maintain the status quo, and preserve stability in labor relations, by withholding injunctive
3 | relief. (Jd.) Or, to the contrary, seek injunctive relief when necessary. It is not appropriate for a
4 | court to intervene and prevent PERB from providing relief it best sees fit “to implement the
5 | broader objectives” of California’s public sector labor laws. (/d.; Gov. Code, § 3514.5.)
6 | Therefore, if PERB is somehow unable to offer the relief necessary, PERB has the authority to
7 | seek injunctive relief from the courts on behalf of Petitioners. Title 8 of the California Code of
8 | Regulations section 32450 authorizes a complaining party to file a request for injunctive relief
9 | with PERB. PERB’s General Counsel has between 24 and 120 hours to investigate the
10 {| circumstances of the request and issue a recommendation to the Board as to whether to seek an
11 f injunction. (8 Cal. Code of Regs., §§ 32455, 3260.)
12 4. Because PERB Has Exclusive, Initial Jurisdiction Over This Labor Dispute,
13 This Court Does Not Have Authority to Issue a Writ.
14 As PERB has exclusive, initial jurisdiction, this Court does not have authority to
15 || issue the writ requested or rule on the merits of the complaints. “Mandate may not issue to
16 | compel action which is not within the court’s jurisdiction.” (Daniels v. Superior Court (1955)
17 1 132 Cal.App.2d 700, 701.) Petitioners seek this Court’s intervention in a labor matter centering
18 | on the terms and conditions of employment. Issuance of a writ and ruling on the merits of the
19 | complaints will cause a significant and continuing divestment of PERB’s exclusive jurisdiction
20 || over the Dills Act as it applies to this labor dispute and to these parties. A ruling from this Court
21 | will effect a special exemption to the Dills Act applicable only to these parties whereby this Court
22 | will supplant PERB and establish itself as arbiter over the parties’ bargaining relationship. Sucha
23 | ruling will directly frustrate “the Legislature’s purpose in creating an expert administrative body
24 § whose responsibility it is to develop and apply a comprehef\sive, consistent scheme regulating
25 || public employer-employee relations.” (Link v. Antioch Unified School District (1983) 142
26 | Cal.App.3d 765, 769.) The issuance of a writ and retention of jurisdiction in this case would be
27 | unwarranted judicial intervention into PERB’s legislatively delegated duty to administer the Dills
28 | Actas it applies to the parties’ bargaining relationship. (Gov. Code, §§ 3512, 3514.5.)
Moskovriz, 907827 2 -11-
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1] € Petitioners Have Not Exhausted Their Administrative Remedies Before PERB.
2 In general, a party must be forced to exhaust its administrative remedies before
3 || resorting to intervention from the courts. (Coachella Valley Mosquito & Vector Control District
4 { v. Public Employment Relations Board (Coachella Valley) (2005) 35 Cal.4th 1072, 1080.) The
5 | rule of exhaustion “is not a matter of judicial discretion” but rather a fundamental rule
6 | establishing “a jurisdictional prerequisite to resoﬁ to the courts.” (Sierra Club v. San Joaquin
7 U Local Agency Formation Commission (1999) 21 Cal.4th 489, 496.)
8 Neither Petitioner has exhausted its available administrative remedies. Petitioner
9 | CASE has failed to even seek, let alone exhaust, its administrative remedies with PERB before
10 | seeking relief from this Court. No exceptions to the exhaustion rule apply to excuse Petitioner
11 | CASE’s failure to exhaust its administrative remedies with PERB.
12 Petitioner SEIU’s conduct in initially filing an unfair practice charge with PERB,
13 | complaining of the same issues asserted here, is evidence in support of Respondents’ position that
14 | PERB has exclusive, initial jurisdiction. Petitioner SEIU, however, did not exhaust the
15 § administrative appeals available to it before PERB. Instead, it prematurely and inappropriately
16 | abandoned the governing administrative process in favor of seeking relief improperly before this
17 | Court.
18 Petitioner SEIU has squarely presented to PERB the exact claims it presents to this
19 | Court (with the exception of the hypothetical FLSA allegations that are neither ripe nor justiciable
20 | in any forum at this point). (See Exhibit C to Respondents’ RJN.) In its PERB charge, Petitioner
21 | SEIU complained Respondents Governor Schwarzenegger and Department of Personnel
22 | Administration failed to meet and confer in good faith before issuance of the Governor’s
23 | Executive Order. (/d.) Furthermore, Petitioner SEIU charged that the furlough was unlawful and
24 | exceeded the Governor’s authority pursuant to Government Code section 3516.5.
25 To date, PERB has not rendered a determination on Petitioner SEIU’s unfair
26 | practice charge. Petitioner SEIU filed an unfair practice charge with PERB on
27 | December 22, 2008, but failed to plead how or why it did not avail itself of the available motion,
28 | pursuant to Title 8 of the California Code of regulations section 32147, to expedite PERB
Mosaoniry, 9078272 “12-
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1 | proceedings on the charge. Additionally, Petitioner SEIU has not requested that the PERB Board
2 | seek injunctive relief on this issue, even though this remedy is available through PERB. (8 Cal.
3 | Code of Regs., § 32450.)
4 This Court has no authority to review how PERB exercises its remedial discretion
5 | while Petitioner SEIUs claims are still pending before PERB. This Court must defer to PERB’s
6 | expertise in exercising its legislatively delegated authority. (Mt. San Antonio Community College
7 | District v Public Employment Relations Board (1989) 210 Cal.App.3d 178, 190.)
8 Petitioners have made no showing as to why they should be afforded relief from
9 | the exhaustion doctrine. Courts have recognized several limited exceptions to the exhaustion
10 ] rule, such as “[1] situations where the agency indulges in unreasonable delay, ... [2] when pursuit
11 | of an administrative remedy would result in irreparable harm, [3] when the agency is incapable of
12 | granting an adequate remedy, and [4] when resort to the administrative process would be futile
13 | ....” (Department of Personnel Administration v. Superior Court (Greene) 5 Cal.App.4th 155,
14 } 169 [numbering added].) None of these exceptions apply to excuse Petitioners’ failure to exhaust
15 | their administrative remedies before PERB, and their petitions should therefore be dismissed.
16 Petitioners will not be subject to irreparable harm if they pursue their
17 | administrative remedies. The California Supreme Court addressed the “irreparable injury” issue
18 || in San Diego Teachers Association. There, the school district argued it should not be required to
19 }§ complete the PERB process because “completion of the administrative proceeding would result in
20 | irreparable injury.” (San Diego Teachers Association, supra, 24 Cal.3d at p. 13.) The court
21 | rejected that argument and found PERB has broad discretion “to withhold as well as pursue”
22 | whatever remedies it deems appropriate. (/d.) Accordingly, Petitioners can claim no “irreparable
23 } injury” excusing their failure to exhaust their administrative remedies with PERB. Petitioners’
24 | failure to exhaust their administrative remedies bars this Court from exercising jurisdiction over
25 | these petitions and complaints and they must, as a result, be dismissed.
26 ///
27 1 ///
28 1 ///
Moskovirr, | 9078272 “13-
T'B(Dilzl::l:lr:)" & MPA IN SUPPORT OF DEMURRER TO VERIFIED PETITIONS FOR WRIT OF MANDATE AND COMPLAINTS FOR DECLARATORY AND INJUNCTIVE RELIEF

SEIU JA 000046



1] D. Petitioners’ Third Cause of Action In Their Petitions Fails to State a Claim Upon
Which Relief Can Be Granted Because Petitioners’ Request For Declaratory Relief
Pursuant To The FLSA Is Not Ripe For Review.

Petitioners’ speculative FLSA allegations amount to nothing more than a

(8]

hypothetical scenario that fails to state any cause of action. A justiciable cause of action only
exists if the complaint or petition alleges facts supporting an “actual controversy.” (Stonehouse
Homes v. City of Sierra Madre (2008) 167 Cal.App.4th 531, 540.) Courts will not hear an action
that is not founded on an actual controversy, and therefore, ripe for judicial action. (/d)

Ripeness is required because the existence of an actual controversy “prevents courts from issuing

W 00 ~ &N wn h W

purely advisory opinions, or considering a hypothetical state of facts in order to give general

10 | guidance rather than to resolve a specific legal dispute.” (In re Joshua S. (2007) 41 Cal.4th 261,
11 | 273, quoting Hunt v. Superior Court (1999) 21 Cal.4th 984, 998.) Cases are not ripe if they

12 | require the court to speculate about “hypothetical future actions.” (Stonehouse Homes, supra,

13 | 167 Cal.App.4th at p. 540.)

14 In order for a case to be ripe and therefore justiciable, “the legal issues posed must
15 | be framed with sufficient concreteness and immediacy so that the court can render a conclusive
16 | and definitive judgment rather than a purely advisory opinion based on hypothetical facts or

17 | speculative future events.” (Consumer Cause, Inc. v. Johnson & Johnson (2005) 132 Cal.App.4th
18 | 1175, 1186, citing Hayward Area Planning Assn. v. Alameda County Transportation A uthority
19 | (1999) 72 Cal.App.4th 95, 102.)

20 In Younger v. Superior Court of Sacramento County (1978) 21 Cal.3d 102, 119,
21 | the court declared, “the rendering of advisory opinions falls within neither the functions nor the
22 || Jjurisdiction of this court.” The Younger court declared that a request from the Attorney General
23 | to declare a statute unconstitutional was not ripe and therefore not justiciable because, “no party
24 § to any of these proceedings shows that any public agency presently refuses, to his detriment, to
25 || obey the terms of that statute.” (/d.)

26 Petitioner CASE asks for a declaration that, “...if a furlough is implemented, its
27 | members will be entitled to overtime compensation under the FLSA.” (CASE Petition, 49)

28 | Petitioner SEIU seeks a declaration that, “... if furloughs are implemented, its FLSA-exempt
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1 | members will be entitled to overtime compensation under the FLSA for all hours worked to
2 | complete their required work.” (SEIU Petition, § 51.)
3 Petitioners® petitions and complaints are entirely hypothetical and speculative,
4 | Petitioners are asking this Court to render an advisory opinion that Respondents should pay
5 | overtime compensation to employees, which assumes (1) any employees will in fact work
6 | overtime during a week in which the furloughs occur; and (2) the Respondents would fail to pay
7 | overtime to employees legally entitled to receive it. Neither Petitioner SEIU nor Petitioner CASE
8 | has alleged any actual or concrete failure to pay wages or to keep accurate overtime records.
9 | Petitioners fail to allege facts establishing that any employee has been required to, or actually has,
10 | worked any uncompensated overtime. Furthermore, Petitioners have failed to allege facts
11 | establishing that the Respondents have failed to keep accurate overtime records or pay any
12 | overtime benefits owed to any employees. Much like the case in Younger, neither Petitioner has
13 } stated any facts that show that “any public agency presently refuses, to {their] detriment, to obey
14 | the terms of that statute.” (Younger v. Superior Court of Sacramento County, supra, at 119.)
15 | Petitioners have stated no facts that support a claim the Respondents have any intention to neglect
16 || or ignore the overtime requirements under the FLSA.
17 Both Petitioners have failed to state any facts sufficient to support a cause of
18 | action for an FLSA violation because neither petitioner alleges the Respondents failed to pay any
19 | legally earmed overtime to any state employee. By this action, Petitioners are requesting that this
20 | Court issue an order compelling the State of California to comply with the terms of the FLSA
21 | when the State of California has neither violated the FLSA nor expressed any intention to do so.
22 | Petitioners have not alleged any justiciable “actual controversy,” and inappropriately seek an
23 | advisory opinion from this Court, an action which this Court is powerless to perform.
24 1 Accordingly, this Court should grant Respondents’ demurrer because Petitioners have failed to
25 | state facts sufficient to support a cause of action.
26 /17
27 )| 11/
28 3 /17
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Respondents’ demurrer without leave to amend and dismiss Petitioners’ Petitions for Writ of

Mandate and Complaints for Injunctive and Declaratory Relief.

Dated: January 13, 2009

9078272

CONCLUSION
For the foregoing reasons, the Respondents respectfully request this Court sustain
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1 PROOF OF SERVICE
2 1, Bao Xiong, declare:
3 I am a citizen of the United States and employed in Sacramento County, California. I am
4 | over the age of eighteen years and not a party to the within-entitled action. My business address
is 400 Capitol Mall, 27th Floor, Sacramento, California 95814. On January 13, 2009, I served a
5 | copy of the within document(s):
6 MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF DEMURRER TO VERIFIED PETITIONS
7 FOR WRIT OF MANDATE AND COMPLAINTS FOR
DECLARATORY AND INJUNCTIVE RELIEF BY
8 GOVERNOR ARNOLD SCHWARZENEGGER, DAVID
GILB AND DEPARTMENT OF PERSONNEL
9 ADMINISTRATION
10 by transmitting via facsimile the document(s) listed above to the fax number(s) set
1 O forth below on this date before 5:00 p.m.
12 - by placing the document(s) listed above in a sealed Federal Express envelope and
- affixing a pre-paid air bill, and causing the envelope to be delivered to a Federal
13 Express agent for delivery.
14 0 by causing personal delivery by Messenger of the document(s) listed above to the
(s person(s) at the address(es) set forth below.
16 O by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, the United States mail at Sacramento, California addressed as set
17 forth below.
18 by transmitting via e-mail or electronic transmission the document(s) listed above
19 - to the person(s) at the e-mail address(es) set forth below.
20 Attorneys for Petitioners/Plaintiffs Attorney for Respondent/Defendant
a1 California Attorneys, State Controller John Chiang
Administrative Law Judges and Rick Chivaro, Esq.
22 Hearing Officers in State Ronald V. Placet, Esq.
Employment Shawn D. Silva, Esq.
23 Brooks Ellison, Esq. Ana Maria Garza, Esq.
Patrick J. Whalen, Esq. OFFICE OF THE STATE
24 THE LAW OFFICE OF BROOKS ~ CONTROLLER
25 ELLISON 300 Capitol Mall, Suite 1850
1725 Capitol Avenue Sacramento, CA 95814
26 Sacramento, CA 95814 Fax: (916) 322-1220
Fax: (916) 448-5346 Email: rchivaro@sco.ca.gov
27 Email: counsel@calattorneys.org
28
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1 Attorneys for Petitioner/Plaintiff Attorneys for Petitioners/Plaintiffs
SEIU, Local 1600 Professional Engineers In California
2 Paul E. Harris, 111, Esq. Government and California
3 Anne Giese, Esq. Association of Professional
J. Felix De La Torre, Esq. Scientists
4 Brooke D. Pierman, Esq. Gerald James, Esq.
SERVICE EMPLOYEES 660 J Street, Suite 445
5 INTERNATIONAL UNION LOCAL  Sacramento, CA 95814
1000 Fax: (916) 446-0489
6 1808 14™ Street Email: gjames@cwo.com
7 Sacramento, CA 95814
Fax: (916) 554-1292
8 Email; bpierman(@seiul000.or.
9 I am readily familiar with the firm’s practice of collection and processing correspondence
10 for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
11 | motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.
12
I declare under penalty of perjury under the laws of the State of California that the above
13 | is true and correct. Executed on January 13, 2009, at Sacramento, California.
14 /__\ \
15
16 B iong
17
18
19
20
21
22
23
24
25
26
27
28
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t | DAVID W.TYRA, State Bar No. 116218 (7<\
KRISTIANNE T. SEARGEANT. State Bar No. 245489 \ KILED/ENDORSED
2 | KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Law Corporation
3 | 400 Capitol Mall, 27th Floor JAN 13 2009
Sacramento, California 95814
4 Telepholne: ggi 8 g%%ASgg By _
Facsimile: -45 ' 5
5 | E-mail:  dtyr@lmtg.com _ ek
6 | K. WILLIAM CURTIS
Chief Counsel, State Bar No. 095753
7 | WARREN C. STRACENER
Deputy Chief Counsel, State Bar No. 127921
8 | LINDA A MAYHEW
Assistant Chief Counsel, State Bar No. 155049
9 | WILL M. YAMADA
Labor Relations Counsel, State Bar No. 226669
10 | DEPARTMENT OF PERSONNEL ADMINISTRATION
1515 S Street, North Building, Suite 400
11 | Sacramento, CA 95811-7258
Telephone:  (916) 324-0512
12 || Facsimile:  (916) 323-4723
E-mail: WillYamada@dpa.ca.gov
13
Attorneys for Defendants/Respondents
14 | ARNOLD SCHWARZENEGGER; DAVID GILB; and Exempted from Fees
DEPARTMENT OF PERSONNEL ADMINISTRATION (Gov. Code § 6103)
15
16 SUPERIOR COURT OF CALIFORNIA
17 COUNTY OF SACRAMENTO
18 CALIFORNIA ATTORNEYS, CASE NO. 34-2009-80000134-CU-WM-GDS
19 | ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE Assigned For All Purposes To
20 | EMPLOYMENT, The Honorable Patrick Marlette
21 Petitioners/Plaintiffs, REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF DEMURRER TO
22 v. VERIFIED PETITIONS FOR WRIT OF
MANDATE AND COMPLAINTS FOR
23 | ARNOLD SCHWARZENEGGER as DECLARATORY AND INJUNCTIVE
Governor of the State of California; DAVID RELIEF BY ARNOLD
24 || GILB as Director of the Department of SCHWARZENEGGER, DAVID GILB
Personnel Administration; JOHN CHIANG, AND DEPARTMENT OF PERSONNEL
25 | Controller of the State of California; and ADMINISTRATION
DOES 1 through 10, inclusive,
2% Date:  January 29, 2009
Respondents/Defendants. Time: 9:00 a.m.
27 Dept.: 19
28
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1 | SERVICE EMPLOYEES Case No. 34-2009-80000135-CU-WM-GDS
INTERNATIONAL UNION, LOCAL 1000,
2
Petitioner/Plaintiff,
3
v. )
4
ARNOLD SCHWARZENEGGER, as
5 | Govemor, State of California;
DEPARTMENT QOF PERSONNEL
6 | ADMINISTRATION; JOHN CHIANG, as
State Controller; and DOES 1 through 20,
7 | inclusive,
8 Respondents/Defendants.
9
10 In support of the demurrer filed in this action by Respondents/Defendants
11 | GOVERNOR ARNOLD SCHWARZENEGGER, DAVID GILB, Director of Department of
12 | Personnel Administration, to the petition for writ of mandate and complaint for injunctive and
13 | declaratory relief filed by Petitioners/Plaintiffs CALIFORNIA ATTORNEYS,
14 | ADMINISTRATIVE LAW JUDGES and HEARING OFFICERS IN STATE EMPLOYMENT
15 | (“CASE") and Respondents/Defendants GOVERNOR ARNOLD SCHWARZENEGGER and
16 | DEPARTMENT OF PERSONNEL ADMINISTRATION to the petition for writ of mandate and
17 | complaint for injunctive and declaratory relief filed by Petitioner/Plaintiff SERVICE
18 | EMPLOYEES INTERNATIONAL UNION, LOCAL 1000 (“SETU™), (for ease of this Court’s
19 | consideration, Governor Schwarzenegger, Department of Personnel Administration (DPA) and
20 | David Gilb will be referred to collectively as “Respondents,” unless the context otherwise
21 | requires; similarly, CASE and SEIU will be referred to collectively'as “Petitioners,” unless the
22 | context otherwise requires), Respondents hereby request that this Court take judicial notice under
23 | California Evidence Code sections 452 and 453 of the following documents:
24 Exhibit A:  Agreement Between State of California and California Attorneys,
25 Administrative Law Judges and Hearing Officers in State
26 Employment (“CASE”) covering Bargaining Unit 2, effective
27 July 1, 2005 through June 30, 2007. (A true and correct copy of the
28 cover page and table of contents is attached hereto.)
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1 Exhibit B.  Agreements Between State of California and Service Employees
2 International Union, Local 1000 covering Bargaining Units 1, 3, 4,
3 11, 14, 15, 17, 20, and 21, effective July 1, 2005 through
4 June 30, 2008. (A true and correct copy of the cover page and table
5 of contents is attached hereto.)
6 Exhibit C:  Unfair Labor Practice Charge filed by Service Employees
7 International Union, Local 1000 against Department of Personnel
8 Administration and Governor Amold Schwarzenegger,
9 December 22, 2008.
10 This Court can take judicial notice of the memoranda of understanding (“MOU”)
11 | between the Petitioners and the State of California. Evidence Code section 452(c) authorizes the
12 | Court to take judicial notice of “official acts of legislative, executive, and judicial departments . . .
13 | of any state of the United States.” In this case, the MOUs between Petitioners and the State were
14 | “official act[s]” of the executive department because the DPA, on behalf of the Governor,
15 | negotiated the MOUs pursuant to the statutory mandate set forth in the Ralph C. Dills Act (Gov.
16 | Code § 3512 et seq.; Pacific Lumber Co. v. State Water Resources Control Bd. (2006) 37 Cal.4th
17 | 921, 936, fn. 5 [MOU between Regional Water Quality Control Boards, the Department of
18 | Forestry and the State Water Resources Control Board is proper subject for a court’s Jjudicial
19 | notice because it is an official act by executive agencies, citing Brown v. City of Los Angeles
20 | (2002) 102 Cal.App.4th 155, 172, fn. 10; Dunn-Edwards Corp. v. South Coast Air Quality
21 | Management Dist. (1993) 19 Cal.App.4th 536, 543, fn. 3].)
22 | 1/
23 4 77/
24 | 171
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1 In addition, this Court can take judicial notice of the public filings and
2 | administrative record of the quasi-judicial agency Public Employment Relations Board. (See City
3 | and County of San Francisco v. International Union of Operating Engineers, Local 39 (2007)
4 | 151Cal.App.4th 938, 942 and fn. 2.)
5
6 Dated: January 13, 2009 KRONCK MOSKOVITZ, TIEDEMANN &
7
8 .
Attomeys for D€ espondents
? ARNOLD SCHWARZENEGGER as
0 Governor of the State of Cahfomla
1 DAVID GILB, as Director of the
11 Department of Personnel Administration;
and DEPARTMENT OF PERSONNEL
12 ADMINISTRATION
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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EXHIBIT C



STATE OF CALIFORNIA
PUBLIC EMPLOYMENT RELATIONS BOARD

UNFAIR PRACTICE CHARGE

DO NOT WRITE IN THISSPACE:  Case No: Date Filed:

INSTRUCTIONS: File the original and one copy of this charge form in the appropriate PERB regional office (sce PERB
Regulation 32075), with proef of service attached to each copy. Proper filing includes concurrent service and proof of service of
the charge as required by PERB Regulation 32615(c). All forws are available from the regional offices or PERB's website at
www.perb.ca.gov, If more space is needed for any item on this form, attach additional sheets and awmber ftems.

15 THIS AN AMENDED CHARGE? vis [ ] NO
1. CHARGING PARTY: EMPLOYEE || EMPLOYEE ORGANIZATION mverovir [L]  pusnic L]

a. Fuloame: o 100 Employees International Union, Local 1000

~ ~
b. Malling address: =) x
HTRBACArOE 1808 14th Street, Sacramento, CA 95811 g &
¢, Telephone sumber: ?—;‘ gﬁ .
(916) 554-1279 ro '::’t;g\
» ey
d. Name, title and telephone uumber : 2%
el
of person filag charge: vl . Harris, I, Chief Counsel. (916) 554-1279 ® ZE%r
¢. Bargaining unit(s) involved: Pl ._u'
¢ 1,3.4, 11, 14, 15, 17, 20 and 21 \.5 _'_:
C,
2. CHARGE FILED AGAINST: (mark ose only) EMPLOYEE ORGANIZATION L emrLover LY.l !

a Full name: Department of Personnel Administration / Governor Amold Schwarzenegger

b. Mailing address: o, o uc Street, North Building, Suite 400, Sacramento, Califomia 95811-7258

. Teleph ber:
& TEPRORE nUmNT 916) 324-0512

d. Namg, title and telephone number of
Agentlocoathct . Willam Curtis, Chief Counsal, DPA (916) 324-0512

3. NAME OF EMPLOYER (Complets thia section only If e charge s flied against xn employee organtzation.)

a. Full prme:

b. Malling address:

e e s e
PR .

4. APPOINTING POWER: (Complete this section oply If the smployer Is the Stute of Califoruis. See Government Code section 18524.)

*. Full name:  State of Callfomla, Department of Personnel Administration
b. Maillog eddress: 4595 v+ Street, North Bullding, Stite 400, Sacramento, California 95611-7258

S ASE i Willam Curtis, Chief Counsel, DPA (916) 324-0812

' An affected member of the public may only file a charge relating to an alleged public notice violation, pursuant to Government Code
scction 3523, 3547, 3547.5, or 3595, or Public Utilities Code section 99569,

PERB-61 (05/06) SEE REVERSE SIDE ‘
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S. GRIEVANCE PROCEDURE

Are the parties covered by an sgreement containing a grievance procedure which ends in binding arbitration?

el w ]

6. STATEMENT OF CHARGE

8.  The charging party hereby alleges that the above-named respondent is under the jurisdiction of: (check one)
Educationsl Employment Relations Act (EERA) (Gov. Code sec. 3540 et seq.)

Ralph C. Dills Act {Gov. Code sec. 3512 et seq.)
Higher Education Employer-Employee Relations Act (HEERA) (Gov. Code sec. 3560 et seq.)
Meyers-Milias-Brown Act (MMBA) (Gov. Code sec, 3500 ot seq.)

Los Angeles County Metropolitan Transportation Authority Transit Employer-Employee Relations Act (TEERA)
(Pub. Utilities Code sec. 99560 et seq.)

Trial Court Employment Protection and Governance Act (Trial Court Act) (Asticle 3; Gov. Code sec. 71630~
71639.5)

Trial Court Interpreter Employment and Labor Relations Act (Court Interpreter Act) (Gov. Code sec. 71800 et seq.)

FREERER

b.  The specific Government or Public Utilitics Code section(s), or PERB regulation section(s) alleged to have been violated is/are:
Covemment Code, sections 3512, 3515, 3515.5, 3516.5, 3517 and 3519 -]

¢.  For MMBA, Trial Cout Act and Court Interpreter Act cases, if applicable, the specific local rule(s) alleged to have been violated
is/are (a copy of the applicable local rule(s) MUST be attached to the charge);

d. Prwideaclwandconciustatementofﬂweonductallegedtocomﬁmwmunfairpmcﬁceincludins.wbueknown,meﬁmemd
plaeeofenchinsmnceoflupondent'scondmt.mdthennmeundcapacityofeachpmoninvolved. This smst be a statement of
the fiscts that support your claim and noz conclusions of law. A statement of the remedy sought nmst also be provided. (Use and
atlach additional sheets of paper if necessary.)

See Aitachment d.

DECLARATION

I declare under penaity of perjury thatIhavBrudtheabovechuge and that the statements herein are trae and
complete to the best of my knowledge and belief and that this declaration was executed on December 22, 2

(Date)

at _Sacramento, California
(City and State)

\

J. Felix De La Tome Q.
(Type or Print Name) / (Si
| Title, if any: Stafl Attomey, SEIU Local 1000 ] o

Mailing address: 1808 14th Street, Sacramento, CA 95611

Telephone Number: (319 554-1279

PERB-61 (05/06)
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ATTACHMENT d.

STATEMENT OF THE CHARGE

The Service Employees International Union, Local 1000 (hereafter “Union™) is the exclusive
bargaining representative pursuant to the Ralph C. Dills Act (“Dills Act”) for State employees in
Bargaining Units 1, 3, 4, 11, 14, 15, 17, 20, and 21. This charge alleges that the Department of
Personnel Administration (“DPA) violated sections 3512, 35185, 3515.5, 3516.5, 3517 and 3519 of
the Dills Act by failing and refusing to provide necessary and relevant information to the Union, by
unilaterally cancelling bargaining sessions, by regressive bargaining, and by unilaterally
implementing regressive bargaining proposals without negotiating with the Union. It is evident the
State’s plan was to surface bargain with Local 1000 until the crisis became so dire that it believed
it could declare an emergency to justify its decision to ignore California laws. In short, the plan was
to ultimately implement draconian measures to resolve the budget crisis on the backs of state
workers. ‘

At all times relevant, the State of California, through its agent, DPA, and SEIU Local 1000
have been, and are presently engaged in contract negotiations. Before the parties began their
negotiations, DPA insisted on establishing ground rules to govern various aspects of the bargaining
process. Consequently, the parties spent several months preparing the ground rules. {Exhibit 1]
Within the ground rules, the parties established a “Master Table” and “Unit Tables” for each
bargaining unit represented by Local 1000. The parties also agreed that only specified contract ‘
proposals would be negotiated at the Unit Tables and others only at the Master Table. [Id.] The 1
parties approved this latter rule on August 22, 2008. {Id.] '

|
On or about November 6, 2008, Govemnor Arnold Schwarzenegger released a letter to |
“Valued State Workers.” [Exhibit 2] In this letter, the Governor addressed the projected revenue !
shortfall confronting the State, and the need for spending reductions. The Govemor also
acknowledged that “spending reductions will impact our state workers”. {Id.] In doing so, the I
Govemor pointed out that State workers “deliver important services every day.” Nonetheless, his
letter proposed the following detrimental action, among others, toward state workers:

“Furloughs: All state employees will be furloughed one day each month for
the next year and half, a total of 19 days. This will result in a pay cut of
about 5 percent. The pay cut will not affect retirement and other benefits for
which you are eligible.”

(Id.}(Emphasis added)

.. Finally, the Governor assured the state workers that he was “working closely with ustion
leadership to achieve results in the least painful way possible.” (Id.) This pledge, as detailed below,
was nothing more than lip service to give the illusion that the State intended to bargain in good faith
over the proposals.
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On November 9, 2008, SETU Local 1000 and DPA held a scheduled bargaining session.
After many months of bargaining where the parties passed and exchanged hundreds of proposals,
DPA passed a set of proposals which included the Governor's unpaid, one day per month furloughs,
the elimination of two paid holidays, and a significant change in the manner in which overtime is
calculated. (Exhibit 3] In essence, DPA initiated bargaining over the Governor’s proposals as set
forth in his November 6, 2008, letter. This further confirmed that DPA and the Governor undesstood
that the furlough plans and other detrimental proposals had a significant impact on the wages, hours

and working conditions of state workers and it was obligated to negotiate in good faith with Local
1000.

Local 1000 responded to the proposals by hand delivering a formal information request on
November 10, 2008, to Julic Chapman, Deputy Director of DPA. {Exhibit 4] The Union's !
information request asked DPA to provide detailed information to allow the Union to understand and
measure the impact of the Governor’s proposed spending restrictions-as outlined in DPA’s
November 9, 2008, bargaining proposals. {Id.) SEIU Local 1000 also sought the requested
information to determine if there were alternatives to the furloughs (and other proposals) that would

allow the State to “achieve results in the least painful way” to State workers, as the Governor
commiitted to in his November 6, 2008, letter.

On or about November 17, 2008, DPA responded to the Union’s information request by |
producing a one-page document that showed nothing but raw figures without any reference to

establish the source of the calculations or supporting data. [Exhibit 5] In addition, DPA declared
other certain Union requests to be “hypothetical” or “questions” and refused to provide any
information because it took the erroneous position that a public entity is not obligated to respond
where an information request secks information rather than a specific document. [Id.}

On November 20, 2008, Paul E. Haris, ITf, SEIU Local 1000 Chief Counsel, sent DPA a
detailed three page letter whereby Locai 1000 objected to DPA’s defective responses to the Union’s
information request. [Exhibit 6) In that letter, Mr. Harris confirmed DPA’s untenable position that
it was not obligated to provide information that was not contained in a single document. As
authority, Mr. Harris cited to Stockton Unified School District (1980) PERB Dec. No, 143, which
held that a public entity’s duty to provide information to a union extended well beyond its duty to
provide documents. Mr. Harris requested that DPA comply with the information request no later
than November 26, 2008. To date, DPA has not responded to Local 1000's letter or provided any
additional information. By failing and refusing to respond to the Union’s information request, DPA
has interfered with the Union’s ability to represent its members and engaged in bad faith bargaining
in violation of the Dills Act.

——— 8 Sty e e = e Aot om e s =

On November 18, 2008, the partics met to continue bargaining, Despite the fact that the
parties had been bargaining specified proposals at the individual Unit Tables, DPA passed a
“Package Offer” at the Magter Table that included unit-specific proposals, [Exhibit 7] In other
words, DPA violated the ground rules specifying that certain contract articles and sections would be
addressed at the Master Table, DPA did not seek or receive a waiver of the ground rules. DPA’s
violation of the ground rules and attempt to negotiate proposals at the Master Table while the parties
continued to negotiate the same issues at Unit Tables is another indicia of bad faith bargaining.

- r———r r— -
v
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On November 20, 2008, the parties again met to resume Unit Table negotiations, To be
specific, the Unit 1, 11, and 15 tables were scheduled to meet at the Holiday Inn in Sacramento,
Based on the ground rules, Local 1000 paid and arranged for space to accommodate the negotiations.
That day, Local 1000 was prepared to proceed and continue barggining, When DPA arrived and saw
that the Union bargaining team included a staff attomey, it walked out, stating it would not negotiate
with the Union if a staff attorney was present. As a courtesy, Margarita Meldonado, the Bargaining
Unit 1 Chair, made it clear that the attomey’s role was as Union staff; and not a3 an expert witness
or as a “member” observer. DPA maintained its objection to the presence of the attomey claiming
the attorney’s presence was prohibited by the ground rules, DPA then unilaterally cancelled that
bargaining session in violation of Rule 12 of the ground rules. [Exhibits 1 and 8] DPA also
cancelled the Unit 15 table bargaining session. [Exhibit 9] DPA, however, continued to bargain X
atthe Unit 11 table despits the fact that SEIU staff attoney Anne Giese was present. It is also worth i
noting that Paul E. Harris, Chief Counsel for Local 1000, has been present in prior bargaining
sessions without objection from DPA.

Moreover, DPA’s claim that the ground rules prohibit staff attomeys attending bargaining
sessions is without merit. The ground rules place no conditions whatsoever on the presence of
Union staff at bargaining sessions. The only individuals referenced in the ground rules are
“abservers” and “expert witnesses,” [Exhibit 1] The ground rules define an observer as a “SEIU
Local 1000 bargaining unit member.” Maldonado reiterated to DPA that staff counsel is not an SEIU
Local 1000 bargaining unit member (observer) or an “expert witness.” As such, the ground rules did
not prohibit the presence of staff attorneys and DPA had no grounds to unilaterally cancel the
bargaining session. SEIU Local 1000 alleges that DPA’s refusal to meet as scheduled, and its
intentional misapplication of the ground rules is in bad faith. Moreover, it is well established that ;
DPA cannot dictate to the Local 1000 who the union assigns to its negotiating teams. See Gilroy |
Unified School District (1984) 9 PERC § 16042, p. 3; citing American Radiator and Standard !
Sanitary Corp. (1965) 155 NLRB 736 (the NLRB concluded that the composition of the employees'
bargaining committee is the intemal business of the unjon over which the employer has no control
and that the employer was not relieved of its duty to bargain by the presence of "outsiders” on the
employees' negotiating team. See also Carlsbad Unified School District (1985) PERB Dec. No.
529, p. 40, citing San Ramon Valley Unified School District (1982) PERB Dec. No. 230. There is
no question that DPA’s unilateral cancellation of the Unit 1 and 15 bargaining sessions was in bad
faith, and its reliance on the ground rules was pretextual.

The parties are presently scheduled to resume bargaining, which would include discussions :
involving the proposed one-day per month furlonghs, on Jamuary 5, 2009. Despite the Governor’s '
statement that he would work with SEIU Local 1000 to find ways to “‘achieve results in the least '
painful way” to State workers, on December 19, 2008-less than one week before the Holidays-the
Governor unilaterally implemented a fwo-day per month furlough on State workers. While the
parties were in the midst of addressing the impact and alternatives to a one-day per month furiough,
the State of California, through its agents, unilaterally implemented a two-day per month furlough
without any notice or opportunity for Local 1000 to bargain on behalf of its members, The two-day
per month furlough is regressive and another indicator of bad faith bargaining. The December 19,
2008, letter to “State Workers (as opposed to his November 6, 2008, letter addressing them as
“Valued State Workers™), made it evident the Govemor’s earlier pledge to work with union
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leadership was pure lip service, and he had no intent to actually negotiate his furlough plan or any
other proposal with Local 1000. [Exhibit 10)

It is also notable that, in his original one-day-per-month furlough proposal, the Governor
estimated that each state worker would suffer about a five (5) percent pay cut. Despite the fact that
the two-day-per-month furlough doubles the pay cut for each State Worker, the Governor made no
mention of that impact in his December 19, 2008, letter. And in the Governor’s December 19, 2008,
letter, the furloughs were no longer a “proposed” measure, but the Governor made clear he was
“compelled to take” the steps outlined in his letter. Also missing from the December 19, 2008,
letter, was the Governor’s prior commitment to “working closely with union leadership to achieve
results in the least painful way.”

On December 19, 2008, the Governor issued Executive Order S-16-08. [Exhibit 11] The
Order formalized the Governor’s plan to implement those steps outlined in his December 19, 2008,
letter. The Governor ordered furloughs as follows:

IT IS ORDERED that effective February 1, 2009, through June 30,
2010, the Department of Personnel Administration shall adopt a plan
to implement a furlough of represented state employees and
supervisors for two days per month, regardless of funding source.
This plan shall include a limited exemption process.

The Governor does not dispute that he is disregarding California laws by unilaterally
implementing layoffs and furloughs without prior notice to the Union and an opportunity to bargain.
In justifying the decision to circumvent State law, the Govemnor relies on California Government
Code, section 3516.5, which allows the suspension of laws during an emergency under specific i
conditions. In short, the Governor unilaterally declared the budget deficit an emergency so that he ;
could forgo negotiating with Local 1000, The problem with the Governor’s reliance on Section !
3516.5 is that the extent and severity of the budget crisis has been well known since at least August |
2008-six months before the two-day per month furloughs are to be implemented. In fact, it is i
evident the Governor has been aware of the extent and severity of the crisis since July 2008 when .
he Executive Order S-09-08 in July 2008, [Exhibit 12] In the earlier Order, the Governor laid off |
thousands of state workers as one measure to address the budget shortfall. Without question, the i
State has been fully aware of its fiscal crisis since for many months. But instead of meeting and :
conferring with the Union to find creative solutions, the Governor and DPA engaged in bad faith
bargaining for several months, aware that the State’s ultimate plan was to rely on Section 3516.5 to
implement drastic measures by executive fiat.

Totheextent that the budget crisis is now an emergency, DPA and the Governor intentionally l
squandered multiple opportunities between July 2008 and the present to find creative solutions to {
lessen the impact on state workers. As detailed above, DPA engaged in bad faith bargaining ‘
throughout that period. PERB has even issued a complaint against DPA for its faifure % respon l
to information about other proposals, such as layoffs, the State was using to address the crisis, (See
PERB Complaint in SA-CE-1714-S). The Govemor and DPA cannot be rewarded for this |
intentional and illegal circumvention of California laws. '

SEIVU JA 000062



SEIU Local 1000 v. DPA
STATEMENT OF THE CHARGE
Page 5§

The Govemor's decision to double the furloughs without any notice to the Union or
opportunity to bargain, coupled with DPA's various acts of bad faith bargaining (refusing to provide
information, violating the ground rules, unilaterally cancelling bargaining sessions, making
obviously flawed objections to information requests, and passing regressive proposals), makes it
unmistakabie that DPA and the Governor were merely going through the steps with no real intent
to bargain in good faith. Nevertheless, the State of California acknowledges that furloughs have a
significant impact on the wages, hours and working conditions of employees and is a mandatory ‘
subject of bargaining. Without question, DPA and the Governor have violated California law and |
SEIU Local 1000 is entitled to appropriate remedies.

REMEDIES REQUESTED

[ An order that DPA cease and desist from failing and refusing to meet and bargain in
good faith;

2. An order that DPA cease and desist from refusing to comply with information
requests;

3. An order that DPA cease and desist from interfering with the Union’s right to
represent its members on matters concerning wages, hours and working conditions;

4, An order that DPA immediately meet and confer in good faith with the Union

regarding the proposed furloughs and other proposals that are detrimental to the }
wages, hours and working conditions of employment;

5. Anorder maintaining the status quo until such time as the parties can complete the
meet and confer (bargaining) process in good faith;

6. A declaratory order that DPA violated the Dills Act;

e h cmmm s AmTmn msem—— ¢ e s
o

7. A posting in the manner of the National Labor Relations Board;

8. Attomeys’ fees at the lodestar rate; and

9. Any other appropriate remedies that would effectuate the purposes of the Dills Act.
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EXHIBIT 1




Wi DA
SOMM O F
2* Union Proposal of May 20, 2008 200y
( 2008 NEGOTIATIONS
) Ground Rules for SEIU Local 1000 and the State of California
Master and Unit Tables

1. The parties will agree to the list of articles and /or sections that shall be discussed at the Master

Table representing Bargaining Units 1, 3, 4, 11, 14, 15, 17, 20 & 21, The agreed upon list of
articles/sections shall notbedxscussodatbargaining unit tables.

3. The parties shall limit the number of representatives for the Master Table to 18 each. '

4. On May 9, 2008, Rhe Union shall-provided the State with the names, classification titles, and

work locanons ofuch Unionteam member 'l'hoseployeesmll betelcased on State Release
Time fo participats g y/neg

o . ——— e - S———a e = — o v ——
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7:8,The State shall not pay travel expenses that may be incurred by employees participating as i
Union bargaining team members, expert witnesses or observers.

ared-imnas o 204>
Fomvioncay-HITUugn SUNGIY:—YWhen emp 20 Mwo

& N » .
A0S OF NON-SIANCAYG WOIK S011tS Wil be I

not scheduled ,;5,“;“
bargaining team members will be returned o 2

meet or prepare (usualiy-in-sxcess.of seven-(7)-days); DAy
to the shift/workwecks they were assigned prior to the commencement of the 2008 Contract 2
Negotiations, Bargaining tcam members will be returned to the assignment they had prior to

this agreement. Supervisors will be notified that bargaining unit team members in posted |
positions will be allowed to bid in absentia during any bid period. No bargaining team member i
shall be subject to any mandatory overtime._No bargaining team member shall suffer an DSt

fuh

9:10. _Time spent for negotiation/preparation purposes by Union team members will not result in
overtime compensation. Howeves, this does not preclude members from working voluntary
overtime,

10:11. The parties shallwill cndeavor to agree upon an agenda, location, date, and time for the next ;
negotiating session at the completion of each scssion. Whenever possible, the agends will i

include the specific sections of the MOU to be discussed,

3:12, The parties agree to be prepared to bargain at the agreed upon starting time. Failure of {
eitberpmytoappearwiﬂﬂnom(l)homofucheduledsmﬂngﬁme,wimoutpﬁornoﬁﬁuﬁon, i
shall be considered a cancellation of the meeting. The parties shall exercise all efforts to keep !

- . sots {
-1t ! Ruy CAlCOL 8 NOKONAINS |

cach other appraised of the time frame of cancuses. Y 2
LN et '?.!H 'Il, YHOURYOL 10 HUVICE ! 3
Negotiator(s),

mwMﬁmﬁfymthmiudam(s)wmchwumeiniﬁdbugxhing
sessionandmﬁfytheothe:pmypﬁonomychmminﬂwunhoﬁzedagant(s).

wmwuhmdmwmmubshdlhhwﬂﬁngonthmc)hokmcbedpmmd

. shail show additiops to the-current contract with-underlining and deletions to the current -
contract with strikethrough. The party passing the proposal or counter proposal shall provide
enough copies for every member of the other team,

Page 2 of 3
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$4:15. Tentative agreements will be reduced to writing and initialed by each party at the time the
tentative agreement is reached. All such tentative agreements are tentative subject to a final
agreement being reached by the parties.

1516, After tentative agreement on the entire contract, the parties shall meet on a mutually agreed
upon date to review the final contract draft prior to it being submitted to the Union’s

membership for ratification.

16:17. Upon request by the Union, the State shall grant State paid release tims for bargaining team
members of each bargaining unit for ratification purposes. The granting of such request is
subject to advance notice, in writing, to the State.

1%:18. All tentative agreements reached at the Master Table shall be binding on each individual
bargaining unit. The parties shall continue negotiations at the unit table for each bargaining unit
and all additional matters within scope shall be addressed there,

1519, N

Bugingyin 1,3, 4, 14445, 17,29 &:21
(((,’1/ 27D %Jf{‘?;’ |
4 ) il g UM Fan '
B o a0 |
ﬁ/ /V&L"J |

(; 4 '
2/ U sy BEH Gy ~ !
N v
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?E'TU Union Proposal of August 22, 2008

nger Together

DDCIDCIUCICIUDDUDDEUUDUDUUDUDUQOUUDDDBUDDDDU

2008 NEGOTIATIONS

Master Table Articles/Sections

PREAMBLE

2.1 Unicn Representstives

2.2 Access

2.3 Use of State Equipment

2.5 Use of Stats Facllities

2.6 Steward Time Off

2.7 Empioyee Time Off

2.8 Union Steward Protection

2.9 Unlon Information Packets

2,10 Orientation

2.11 Bargaining Unit Chair Time Off

3.1 Union Security

3.2 Release of Home Addresses: Non-Law Enforcement Employees
4.1 State’s Rights

5.1 No Strike

5.2 No Lockout

§.3 Individual Agreements Prohibited

5.4 Savings Clause

5.5 Reprisals

5.7 Non-Discrimination

5.8 Sexual Harassment

5.9 Joint Labor/Management Committee on Discrimination (JLMCD)
5.10 Labor/Management Committees

5.11 Dignity Clause

5.12 Upward Mobility Joint Labor/Management Committee

6 4 Walver of Steps

6.5 Presentation

6.6 Informat Discussion

6.7 Formal Grievance - Step 1
6.8 Formal Grievance ~ Step 2
8.9 Formal Grievance —~ Step 3
6.10 Response

6.11 Formal- Grlevance — Step 4
6.12 Grievance Review

6.13 AWOL Hearing Back Pay
8.14 Minl-Arbitration Procedure
7.1 Holidays

Page ] of 5

Ground Rules for SEIU Local 1000 and the State of California 6‘,”,/\«4
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1 Vacation/Annual Leave

2 Sick Leave

4 Parental Leave

5 Adoption Leave

8 Union Leave

7 Unpaid Leave of Absence

8 Transfer of Leave Credits, Work and Family Program (Catastrophic Leave)

Qs

0 8.

Q 8.

Q 8.

Q 8.

Q 8.

0 8

O 8.9 Catastrophic Leave - Natural Disaster

Q 8.10 Release Time for State Civil Service Examinations
Q 8.11 Release Time for State Personnel Board Heatings
O 8.12 Leave Credits Upon Transfer in State Service

Q 8.14 Jury Duty

O 8.18 Family Medical Leave Act (FMLA)

QO 8.18 Work and Family Participation

QO 8.19 Paid Time Off- Precinct Election Board

Q 8.20 Blood Donation Programs

O 9.1 Health Benefit Plans

Q 9.2 Dental Benefit Plans

Q 9.3 Vision Banefit Plans

O 9.4 Rural Health Care Equity Program

Q 9.5 Employee Assistance Program (EAP)

O 9.8 Pre-Tax of Health and Dental Premlums Costs

Q 9.7 Pre-Retirement Death Continuation of Benefits

Q 9.8 Joint Union/Management Benefits Advisory Committee

* Q 9.9 Presumptive liiness

0 9.10 Employee Injury on the Job

Q 9.12 Flex/Elect Program

Q 9.13 Long-Term Care Insurance Plan

O 9.15 Industrial Disability Leave (IDL)

3 9.18 Group Legal Service Plan

O 9.17 State Disability Insurance (SD))

3 10.1 Health and Safety Commitment

O 10.2 Health and Safety Commiittees

Q 10.3 Occupational Hazards - .
Q 10.4 Injury and Ikness Pravention Programs (lIPP)

Q 10.8 Emergency Evacuation Procedures

O 10.12 Employee Restroom Facilities

Q 10.21 Workplace Viclence Prevention

O 10.22 Computer Work Stations

O 10.23 Independent Medical Examinations

Q 10.27 Remodeling/Renovations and Repairs

0O 10.28 Pest Contro

QO 10.28 Smoking Cessation
[ §
Q
Q
(=)
0

10.30 HEalh ahd Safly Grigvances L

10.X Healith Promotion Activities
11.1 Salaries

11.4 Timely Payment of Wages

11.7 Merit Salary Adjustments (MSA)

Page 2 of 5
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11.10 Sustained Superior Accomplishment Awards
11.11 Union-Management Committee on State Payroli System
11.13 Tax Deferral of Lump Sum Leave Cash Out Upon Separation
12.1 Business and Travel Expense

12.2 Moving and Relocation Expenses

12.3 Parking Rates

12.4 Commute Program

12.5 Transportation Incentives

12.7 State Owned Housing

13.1 Personnel and Evaluation Materials

14.1 Classification Changes

14.2 Out-ol-Classification Grievances and Position Allocation Hearing Process
14.3 Classf{fication/Pay Data

14.8 Job Announcernents

14.8 Contracting Out

15.3 Hardship Transfer

16.1 Layoff and Reemployment

16.2 Reducing the Adverse Effects of Layoff

16.3 Alternative to Layoft .

16.4 Military Installations

16.5 Layoff Employee Assistance Program

17.1 First Tler Retirement Formula (2% @ 55)

17.2 Second Tler Retirement Plan

17.4 Stats Safety Retirement

17.7 Enhanced Industrial Retirement

17.8 Empioyer-Paid Employee Retirement Contributions
17.10 1859 Survivor's Benefits — Fifth Level

18.1 Permanent Intermittents (PI)

19.5 Set Up/Shut Down Time

19.10 Work In Multiple Time Zones

19.11 Call Back Time

19.12 Standby Time

24.1 Entire Agreement

24.2 Duration

Side Letter #1 - Golden Handshake

Side Letter #3 — Domestic Partner
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GOVERNOR ARNOLD SCHWARZENEGGER

Novembes 6, 2008

Dear Valued State Worker,

During the six weeks sincs [ signed our stata budget, the mortgage crisis hss deepened,
unemployment has increased and the stock market has dropped significantly, As a result, we are
facing a projected $11 billion revenue shortfall this fiscal year.

These dramatic developments requiro us to work together and respond immediataly, I have
called the Legislature into special session to address our fiscal emergency, and [ am proposing a
combination of economic stimulus measures, programs to keep Californians in their homes,
revenue increases and spending reductions to address the real, immediate financial problems
-facing the state,

If approved by the Legislature, these spending reductions will impact our state workers,
Califomians rely on you to deliver important services overy day, and § am proud of your hard
work and dedication to the state. Thats why [ want you to hear about these impacts from me
directly.

— e ot i — o a—

Ta achieve cost savings and protect vital state services, I am proposing the following measures:

e Furloughs: All state employees will be firloughed one day each month for the next
your and half, a total of 19 dsys. This will resuit in a pay cut of about 5 percent. The
pay cut will not affect retirement and other benefits for which you are eligible.

e Holidays: The Columbus Day holiday will be eliminated, and Lincoln's Birthday and
Washington's Birthday will be observed together on Presidents Day. In addition, we
will no longer pay time-and-a-half to employees working on holidays. Instead,
employees required to work on holidays will receive holidsy credit for use ot another
time, a3 they do now.

o Four-day weck: The law will be amended to make it casier for departments to allow
employees to work ten hours a day, four days & week. :

¢ Overtime: The state will no longer count leave time (including sick leave and vacation
time) a3 time worked for overtime purposes. Instead, employees will only become
eligible for overtime pay once actual time worked exceeds the required threshold,

STATE CAPITOL + SACRAMENTO, CALIFORNIA 9581+ » (916) 445-28+41 :
D P
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November 6, 2008
Page two

These changes will save the state roughly $1.4 billion over twa years, [ know thess are not casy
proposals, and | assure you we are working closely with union leadership to achieve results in
the leant painful way possible, All the actions we're proposing must first be spproved by the

I've always said that Califomin has the most taleated and most diligent state employees, and |

am confident we will make it through this tough time by working together. Thank you for your
cooperation and hard work on behalf of the State of Califomis.

Uy ——— )
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November 10, 2008

Ms. Julle Chapman, Deputy Director
Depariment of Personnel Administration
1515 8 Street, North Building
Sacramento, CA 95814

Dear Ms. Chapman,

SEIU Local 1000 is making the following information request to determine
the impact on State amployees represented by the Union, of the recently
announced proposals to deal with the projected 2008-2009 and 2009-
2010 budget deficit:

1.

What is the breakdown of the anticipated savings from each of the
Govemor’s three Employee Compensation proposals passed to
the SEIU Local 1000 on November 9, 2008, for each of Local
1000’s nine Bargaining Units, for each State
department/agency/commission, and for each clagsification in
Local 1000's Bargaining Units?

Wil there be exemptions from the Govemnor's three Employee
Compensation proposals for individual Bargaining Units,
departments/agencies/commissions, or classifications? if there will

be exemptions, what process and criteria will be used to grant
them?

If exemptions in #2 above have already been determined, what
Bargaining Unit, depariment/agency/commission or classification
are being exempted?

in State operated schools for juveniles, how will mandated
instructional minutes in a schoo! year be met, if Teachers and
Vocational Instructors are subject to a 5% Furlough?

What is the anticipated impact on staffing (necessitating additional
or fewer alflocated positions) on SEIU Local 1000 represented
glyazu;ﬂcaﬁons. based on each of the foillowing programs proposed
Broadening of Sales and Use Tax
increasing the Oil Severance Tax
Increasing the Alcohoi and Excise Tax
Increasing the Vehicle Registration fee
Employment Development Department reform
Changes in Proposition 98

Parole reform

e it S S P
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« Enhanced inmate credit eamning
* Property crime threshold revisions

Will any of the proposed program changes in #4 above, result in an

_Increase in allocated State Information Technology employees?

Does the State anticipate having to contract out any of the
additional information technology work which may result from the
programs in #47?

Since the Governor's Executive Order has gone into effect, how
much money has the State saved by canceilng or reducing the use
of outside contractors? How much money is projected to be saved
for all of fiscal year 2008-2009, from the canceled or reduced
outside contracts?

How much money has the State saved from all other components
of the Governor's Executive Order (exciuding the canceling or
reduction of outside contracts)? How much money does the State
project saving during all of fiscal year 2008-2009 from these other
components of the Governor's Executive Order?

Please also breakout the two grouping of components in #7 and #8
above, by the savings in each of SEIU Local 1000’s nine
Bargaining Units.

. How many Permanent intermittents and Retired Annuitants

represanted by SEIU Local 1000, has the State rehired (exempted)
from the Govermnor’s Executive Order? Please break this out by

Bargaining Unit, department/agency/commission and classification.

. How many hiring/promotion exemptions have been granted or

denied since the executive order has been in effect, by Bargaining
Unit, Classification, and Department.

The Union requests a response no later than Monday, November 24,
2008. Thank you for your response to this information request, which will
enable the Union to formulate a response to the Govemnor’s proposals.

"

Yourstruly, -

L5

Contract Department Director

Co. Ms. Yvonne Walker, President
Mr. Michaei Baratz, Chiet of Staft
Ms. Cindie Fonseca, Chair Unit #3
Mr. David Gilb, DPA Director

bt e s ¥ b S
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LABOR RELATIONS DIVISION @
1516 °8” STREET, NORTH BUILDING, SUITE 400
SACRAMENTO, CA 05811-7250

November 17, 2008

Mr. Art Grubel ¥
SEIU toca) 1000 !
1808 14" Street =
Sacramento, CA 95811 !

RE:  SEIU Information Request (Common Table)
Mr. Grubel:

This is In response to the information request regarding common table bargaining, dated Navember 10,
2008.

- - o ———— et ——
.

The State is responding to these requests without conceding whether the information requested is
relevant and necessary to SEIU’s ability to develop bargaining proposals as provided urder the Dills Act.
In addition, In light of the litigation filed agalnst the State by SEIU, these responses do not constitute a
waiver of the State’s litigation privilege.

1. What s the breakdown of the articipated savings from each of the Govemor’s three Employee |
Compensation proposals passed t SERJ Local 1000 on November 9, 2008, for each of Local %

1000’s nine Bargaining Units, for each State department/agency/commission, and for each
classification In Local 1000°s Bargmining Units?

mmwwmwmmmummmwmq
the bargaining units represented by SEIU, Additional breakdowns are not avaliable,

2. WHi there be exemptions from the Governor’s thres Employee Compensation propcsals for

Individusi Bargaining Units, departments/agancies/commissions, or clissifications? if there will
be examptions, what process and criteria will be used to grant them?

. - e w——— o ——

This is not a request for information, rather a hypatheticol question. There has been no
mmmmmummmmwmwmm

3. if examptions In #2 above have aiready been determined, what Bargaining Unie,
department/agency/commission or classificstion are being exemptad?
" There has been no indication that there wif be exemptions to the Employee Compensation
proposols.
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Mr. Art Grubel
November 17, 2008

Page 2

4. n State operated schools for juvenlles, how will mandated instructional minutes In a school year .
be met, if Teachers and Vocational Instructors are subject to a 5% Furlough? F

This is a question, not an information request. CDCR i responsible for ensuring that an
appropricte amount of Instructional minutes Is provided to is studsents.

5. What Is the anticipated impact on staffing (necessitating additional or fewer allocated positions) |
on SERJ Local 1000 represented classifications, based on each of the following programs i
proposed by the Governor:

This is a question, not an Information request. As such, there are no responsive documents
ovaliable.

6. Wil any of the proposed program changes in #4 above, result in an increase in allocated State
mmmrmmmm?mmmmmmmwwmmmum
additionatl Information technology work which may result from the programs in #47?

This is g question, not a request for specific infarmation. Thers has been no indication the issue -
of instructionol minutes in State aperated schools for juveniles (question #4) will result in
increased information Technology employees.

7. Since the Governor’s Executive Order has gone Into effect, how much money has the State _ |

mwmu«mnmamm?mmmumm '
be saved for all of fiscal year 2008-2009, from the canceled or reduced outside contracts?

Resporsive documents to this request for information are not avaiicble.

——— . - . -
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Mr. Art Grubel
November 17, 2008
Page 3

8. Howmuch money has the State saved from st ather components of the Governor’s Executive
m(mummorm«MWmemmm

State project saving during aft of fiscal year 2008-2009 from thess other companents of the
Governor’s Executive Order?

Responsive documents to this request for information are not avoiloble, i

9. Plessealso breakout the two grouping of components in #7 and #8 sbove, by the savings in each
of SEIU Loca! 2000’s nine Bargaining Units, .

Responsive documents to this request for information are not ovoliabie.

10. How many Permanent Intermittents and Retired Annukants represanted by SEIU Local 1000,
has the State rehired (exsmpted) from the Governor's Executive Order? Please break this out by
Bargaining Unit, department/agency/commissian and classification.

Responsive documents to this request for information are not availoble.

11. How many hwmnmmmmnmwwmmmmr

has been In effect, by Bargaining Unit, Classification, snd Department.

Responsive documents to this request for information are not avaiioble.
If you have any questions, please contact me at (916) 324-0505. '
Sincersly,

o ——— ‘ {

Senior Labor Relations Officer

o Michael Baratz, Chief of Staft
Cindl Fonseca, Bargaining Unit 3 Cheir
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M. CORA OKUMLRA
Vice President
and Secretary-Heasurer

JIM HARD
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KATHLEEN B. COLLINS
Vice Preadent for Bargeinng

SERVICE EMPLOYEES
INTERNATIONAL UNION

1808 14th Street

Sacramere; CA 9381 |

1916} 554-1200
{844 471-5AL (7348}
(916) 554-1275 ffax)
www.seiu 000 org

P~

Tele: (916) 326-4222
Fax: (916) 326-4215

November 20, 2008

Via Facsimile Only
(916) 3220765

Randy Fisher

Department of Personnel Administration
Labor Relations Division

1515 S Street , North Building, Suite 400
Sacramuento, CA 95811-7258

Re:  SEIU Local 1000 Information Request Dated November 10, 2008
Dear Mr. Fisher:

On November 10, 2008, SEIU Local 1000's Contract Department Director Arthur
Grubel sent an information request to DPA Deputy Director Julie Chapman
requesting information relating to the Govemnor’s propozal to furlough state
workers one day a month, to eliminate two paid holidays and changs the manner in
which overtime is calculated. On November 17, 2008, you sent a letter to Grubel
purporting to respond to the Union's information request. Your response included
a single page of figures and refused to respond in any substantive manner to 10 of
the 11 information requests.

On Monday November 17, 2008, during a lull in a negotiating session, I questioncd
you regarding your refusal to provide substantive responses to ths Union’s
information request. At the conclusion of the conversation, I agreed to confirm the
Union’s position in writing. This is that correspondence,

The Department of Personnel Administration’s response to the Union's
information request refuses to provide information on three grounds. First, you
assert that the one page breakdown of cost savings anticipated from the
compensation proposals is the only information available because, “Additional
breakdowns are not wvailable.- Second, s 0-several of the requests, you-.. -
assert that the requests are “questions” or “hypothetical questions not information
requests.” Finaﬂy,youmutinmpmemsixofﬂwllinfomaﬁonmthat
“Responsive documents to this request for information are not available.” As set

SEIU JA 000087
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forth in more detail below, none of these three claims relieve the State from its
obligation to provide the requested information and bargsin in good faith with the
Union.

It is well established under PERB decisional law that an employer has an obligation
to provide employee organizations with requested information necessary and
relevant to bargaining and that faiture to do so constitutes a failure to bargaif in
good faith. State of Califbrnia (Departments of Personnel and Transportation)
(1997) PERB Dec. No. 1227-8, pp. 36-37. Where a union properly requests
relevant and necessary information, the employer must provide the information in a
timely fashion in order to afford the union ample tims to evaluate the information
prior to bargaining, Chula Vista City School District (1990) PERB Dec. No. 834,

Inthis case, after months of bargaining in which hundreds of proposals were made
and exchanged, on November 9, 2008, DPA passed a set of proposals to the Union
which can only be described as punitive and regressive. These proposals included

. unpddﬂnloughsmmﬁnshsigniﬁcmtpaymdwﬁom.theelhhaﬁonoftwopaid
holidays and a significant change in the manner in which overtime will be
calculated and camed. One day later, the Union served DPA with its information
mquestseddnginfotmnﬁondimdynlatedtothecpemﬁon,iMmdimpaztof
the new proposals. Rather than responding fully, accurately and in good faith to the
request, DPA elected instead to provide only a single page of information and
raised the spurious objections to the requests described above,

DPA’s rationale for refusing to provide the roquested information, your November :
17, 2008, response and our conversation at the bargaining table made clear that !
DPA takes the position that where an information request secks information rather
than a specific document, the employer nced not respond to the request. This

interpretation is incorrect as a matter of law. i

In Stockton Unified School District (1980) PERB Dec. No. 143, the Board
determined that the employer violated its duty to bargain in good faith when it
refused to provide information to the Union based on its contention that the
h:fonnaﬁonmquuteddidmtexistinndocumemintheemployu’spomaiom
The Union requested information relating to health plan contribution rates for
employees represented by the Union. The employer refused to provide the
information claiming that the only document it had in its possession included data
on non-represented employees. Onthnbasis.theemploya'reﬁwedtoprovideany
document in response to the Union’s information request. PERB held that the

In this case, DPA has refused to provide information to the Union based on the
mherinmdiblechimﬂmthemqwmm“quaﬁom”or“hypotheﬁcalqwﬁons,
not an information request.” As our discussion made clear, you asserted this
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position on DPA’s behalf based on your belief that if an information request seeks
information not contained in a specific, existing document, the employer need not
comply or provide information in response to the request. As set forth more fully
above, this position is clearly erroneous as a matter of law.

Please provide full, accurate and complete responses to the Union’s
information request dated November 10, 2008, no later than Wednesday,
November 26, 2008, Should the State fail to provide full, accurate and complete
responses to the Union’s information request by that date, the Union will take
appropriate legal action.

Thank you for your prompt attention to this matter.

Sincerely,

Chicf Counsel
SEIU Local 1000

¢t Michael Baratz, Chief of Staff, SETU Local 1000
Julie Chapman, Deputy Director, Department of Personnel Administration
David Gilb, Director, Department of Personnel Administration
Yvonne Walker, President, SEIU Local 1000
BUNC Chairs, SEIU Local 1000

SISEIUTO0ALagalNaaderunstori\Sacrsmmnto \Harne Pablc\Lesal 100UDargalnneg 2000 Flsmr. 11.19.08, wpd
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2008 NEGOTIATIONS
STA. . OF CALIFORNIA’S CONCEPTUAL PrOPOSAL

T0
SERVICE EMPLOYEES INTERNATIONAL UNION (SEIU), LOCAL 1000
BARGAINING UNITS 1, 3, 4, 11, 14, 18, 17, 20, AND 21

Package Offer
November 18, 2008

The State of California (State) hereby proposes its Conceptual Propesal for the period of Decamber 1,
2008 through June 30, 2010.

Al Units (Common Table)
Effective December 1, 2008 upon ratification of the parties and expires on June 30, 2010,

Dus to the severe naturs of the fiscal difficulties within California, the stale proposes a 19 month
furiough program. The furlough program shall be one day (8 hours) of furlough per month for a 19
month period and will place employees in temporary, non-duty status on these days. Employees
shall not recsive compensation for the 19 furlough days,

The State proposes to sutimithe number of holidays In this article from 13 to 11. Spetifically the
State proposes to eliminate February 12 and the second Monday in October from the list of
observedhgndays. FebmawizwﬂlbocombmamthrdMMaylnFebnmymobmo
presidents day.

The State proposes togumighe premium pay for hours worked on a holiday from this section.
Employees working on a holiday will receive hourforhawpayforanhomwurkedonahonday
and up to 8 hours of holiday credit on the leave books

memmsadhmumaﬂmmmmexpemmmlwdhmmmoﬂha
mumw-mw«wmommnmmmm«mbmwm
supervisor.

The proposed language would inssssaadibe union’s time to meet with new empioyees from 15 to
20 minutes exciusive of travel time.

N
The proposed language-would 4 gifevance and arbitration procedures for Bargalning Unit 17
employees. e

The proposed language would add grievance and arbitration procedures for Bargaining Unit 17
emplayees, - i
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This language allows u.« Committee to meet with SPB upon their request.

The State can aessptt W Unwwsmpwestel November 17, 2008. This proposal maintains the
Union’s ability to request and meet with Departments regarding their upward mability program.
(This propasal is tied to 13X Institute for Quality Pub¥ic Services.)

This provides for the State and Union to explore the feasibility of leave integration upon the full
implementation of the 21* Century Project and deletes provisions which have been acted on by
both parties.

1

This eliminates the reference to GC 19838 as this code is already in the Supersession provisions.
Thlsisliedto11XRoeovaryoiOverpeymenhandgNutheStateamed1anbmformcovm

overpayments. ThomployeelseMiﬂedtobegMnhmswymma&ntoverwmmey
have received an overpayment. ndoanotalowmploymtormaMpaycheckwhenmey

have not worked orawountedforabsencesmmbmcrednsforthehomrequimdlnapay
period.

1278

ThluddresmoonwmldonﬁﬁedinﬂmBurewofSMaAudRsrevbwofmeStato'spmgram.

SISAN]

LA NI and aiug
This addresses the Union’s concemns and limits rank and file shift lead employees access to review
an empidiee's personnel file without written authorization and provides an inspection log.

“The State and Uniion both have an interest to provide continuing education and professional
development to employees. This would establish a JLMC to develop a process to provide training.
_m

Unit 1

ad Factors and Weights

- Thonhavodcomemovoreonmofmhsecuon. The

smmmummcmhw\mmmnmmmmmmmsm
and Payroll Joint Labor Management Workload Committes to review workioad, overtime, and
employse development.

«Ta,

The State accapia.tha.nion'a.pmposal to delete Side Lajter 17 and our countter to the union
package is contained on the last two pages. The State proposes to add the language that
hmmmelmkomegmaeshbhmdinhagreememofzow. The State
also agrees to add the Chartered Financial Analyst Pay Differential into the contract and has
attached the proposed language to complete the package.

PENER SNAY
2 .

The State propases deletion becausa these studies have been completed. Any changes resulting
from thess stidias. would 66 made-consisfont with Article-t4-1 of the' Bargalring Unit T MOU.

2 LOUCH

ROGK Ljeparime

. B raye: H BUrSNCce
This revised language brings th side letter into conformance with all State and Federal tax laws.

=40

—— e = c——— om
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Unit3

8.21-9-12.10-12and 11-12 Lsave
The implementation of the 220 day work year for teachers in the CDCR makes the wtilization of
( these play plans overly burdensome and can no longer be offered to these employees.

The State accepts the Union’s 11/12/08 proposal which clarifies how educational leave is
converted at retirement.

New language would allow a new classification established by the SPB to automatically be
incorporated into the agreement without bargaining each provision unless new classification is a
(. Seasonal or Temporary type position.

A7

New language would allow unit 4 employee not in a post position in CDCR to receive matching
time off to participate in mentoring leave. it aiso allows unit 4 employass in level of care faciiities
to participate.

The Stats accepts the Union's proposed new language to add Department of Veterans Affairs and
Department of Health Care Services and the Department of Public Healith.

This language would require departments provide written reasons for training being denled. Also

allows smployess to mqum:eopyomwupwardmobiﬁlypmgramandmntalpowngof
pian on the intemal website. ‘

3
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This would allow a join: .abor/management group to study the F\.gram Technician series.

State proposes a new section that would be similar to the Permanent intermittent Section and
would outiine holidays, sick leave, vacation, annual leave and shift differential,

58 OiLIGies (SeCUOoN . .
The State 68 deletion because these studles have been completed. Any changes resulting
from these studies would be made consistent with Article 14.1 of the Bargaining Unit 4 MOU.

Unit 11

s < SOy IS

R L w2 ¢ BCUONS
Allows union representatives to accompany Health and Safety Officers during inspections except
whoere there are safety, security or patient care concems.

2,2 SXChnange of 1ime BRIt Operations
This would extend the time period for exchanges to within the pay period (rather than within the
same week) and allows double shifts consistent with deparimental policies.

The State accepts the Union’s proposal to remove the class of Materials and Research
Enginesring Assoclate (MREA) from the post and bid process.

SLLEN § 1 ] YVHONIO O

3 Op niN (Legal
Thi provides that the State will meet with the Union over a new classification if the Unlon provides
the reasons a new class is needad.

Unit 14 |

Lt

The Stata has agreed to add language which would allow the distribution of literature in employee
in-baskets.

ThoStahagmesmattechnologyshouldnotbomdtohmmployeuandhaveprovlded
language to address this issue. The State is not interested In limiting its ability to utilize i
technology. .

Unit 18

The State acespterthe Union's request to add hats and patches into the uniform section for CDCR
food service employees and incorporates other definition changes.

Unit 17
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1)

The Stata proposes t6 uelete altenate range for employees supervising inmates (AR 40). The
State established an increased salary level for all positions eligible for AR 40 as a result of a court
order and in accordance with the equity agreement with SEIU.

P i @l Of NUrsing rracuces
This addresses the Union’s concems for appropriate nurse practices review. This provides a
nurse supervisor review when an employee receives a "neads improvement” rating retated to
nursing practices on a performance appraisal.

19.2 Overtima
State proposes 1o delete counting of sick leave as hours worked for determining overtime to be
eo:':lMWl’mrallaw. This is consistent with the new proposal presented at the common
table.

CD i
Umihmenunberofoverﬂmehourslnaweekandmangespmoadumfurﬂling overtime needs.

" Proposes to incorporats the DJJ agreement on Post and Bid into the MOU.

APPEINCIX

) Avernatle Ranges (AR) 40 ang 23
Propose delets, these alternate ranges were incorporated into base salary, ses 11.16,
Unit 20

~

State seeking language clarification of *3 regular work days’ to *3 eight-hour days (24 hours)” per
occurrence. This changs would be consistent with all other State employees.

<3

usethenew salary ranges compensate them (effective
September 1, 2006) per direction from the Receiver's Office. In addition, this also applies to the
Perez salaries effective April 1, 2007.

g — L)anu

Need to modly this provision elminating $100 per month differstial for obtaining their Registered
Dental Assistant Certification. BaedonnowPemmdPemEquﬂyAmmnn,employmm
piaced in higher salary range with the Certification,

Unit 24 - - T

8.28 Educgtional Leave
Q This expands the use of educational leave for the purpose of completing degrees and credentials,
: and provides for any denlals in writing to include the reason for any denial.
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. This Incorporates languajglothal as technology becomes availabie, Bargaining Unit 21 employees
wi be provided access to publications provided through the State Library.

The State agrees that when a classification specification is revised, a new duty statement will be
provided to the employee.

This revision allows hourly employees to request and utilize flexible work hours. Salaries
employees already have flexibility in this area subject to supervisora approval, The State is
holding on its 7/23/08 proposal.

Any tentative agreement reached byﬂ\oStatoandUnlonlchoorpomaIrtoWsMagepropom.

Anycmmmnmmmnotspedwyadmuhmmmwmpowwmbemmmdto
continue without modification (1.e. rollover) uniess specifically noted above.

Except as detailed above, anyStateproposathaeMenpmontedandnoﬂgroedwmasatemwve
agreement is hereby withdrawn by the State.

("‘ Exceptasdetalledabove,anyUnlonpropoaalmathasbeenmsentedandnotagmeduponau
-+ tentative agreement is hereby rejected by the State, '

SEIU JA 000096



EXHIBIT 8




LOCAL 1000
A

SE

YVONNE R. WALKER
Prendent

M CORA ONIUMURA
Vice President
and Secrery-Teasuner

JM HARD
Vice President
for Onganaing/Representation

KATHLEEN B, COLLINS
Vice Presxdent ke Bagarsng

SERVICE EMPLOYEES
INTERNATIONAL UNION

1808 14th Street
Sacramento; CA 9581
1916} 554-1200

1866) 471-SE1 [7348)
{916) 554-1275 ifax)
www e 00C org

-

Tele: (916) 554-1279
Fax: (916) 554-1292

November 20, 2008

Via Facsimile and U.S, Mail
(916) 322-0765

Deborah True

Department of Personnel Administration
Labor Relations Division

1515 S Street , North Building, Suite 400
Sacramento, CA 95811-7258

Re:  Refusal to Bargain at Unit 1 Table
Dear Ms. True:

This letter confirms that, carlier today, you refused to bargain with the Unit 1
Bargaining Team because you leamed I would be present during the negotiations,

As you know, the Department of Personnel Administration previously agreed to
negotiate today with SEIU Local 1000 at the Unit 1 table, Based on this agreement,
Local 1000 arranged and paid for space at the Holiday Inn to accommodate these
negotiations. Consequently, Local 1000 was prepared to proceed and continue
bargaining. As a courtesy to you, Margarita Maldonado, the Bargaining Unit 1 Chair,
notified you I would be present at the bargaining session. Ms. Maldonado made it
clear that my role was as Union staff, and not as a witness or as an observer. In
response, you cited to the ground rules as a basis to object to my presence and as a
justification to unilaterally cancel the scheduled bargaining session.

You maintained the position that the ground rules prohibited my presence despite the
fact the ground rules place no conditions whatsocver on the presence of Union staff
at bargaining sessions. In fact, the only individuals referenced in the ground rules are
“observers” and “expert witnesses.” The ground rules define an observer as a “SEIU
Local 1000 bargaining unit member.” Ms. Maldonado reiterated to you that I am not

- an SETU Loeal 160D bargaining unit member (observer) or an “expert witness.” As

such, the ground rules do not prohibit my presence and you had no grounds to
unilaterally cancel the bargaining session,
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1 PROQOF OF SERVICE
2 [, Bao Xiong, declare:
3 I am a citizen of the United States and employed in Sacramento County, California. T am
4 | over the age of eighteen years and not a party to the within-entitled action. My business address
is 400 Capitol Mall, 27th Floor, Sacramento, California 95814. On January 13, 2009, I served a
5 | copy of the within document(s):
6 REQUEST FOR JUDICIAL NOTICE IN SUPPORT OF
DEMURRER TO VERIFIED PETITIONS FOR WRIT OF
7 MANDATE AND COMPLAINTS FOR DECLARATORY
AND INJUNCTIVE RELIEF BY ARNOLD
8 SCHWARZENEGGER, DAVID GILB AND DEPARTMENT
9 OF PERSONNEL ADMINISTRATION
10 O by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m. '
i by placing the document(s) listed above in a sealed Federal Express envelope and
12 affixing a pre-paid air bill, and causing the envelope to be delivered to a Federal
Express agent for delivery,
13
by causing personal delivery by Messenger of the document(s) listed above to the
14 o person(s) at the address(es) set forth below.
15 by placing the document(s) listed above in a sealed envelope with postage thereon
16 = fully prepaid, the United States mail at Sacramento, California addressed as set
forth below.
17
' by transmitting via e-mail or electronic transmission the document(s) listed above
13 to the person(s) at the e-mail address(es) set forth below.
19
Attorneys for Petitioners/Plaintiffs Attorney for Respondent/Defendant
20 California Attorneys, State Controller John Chiang
21 Administrative Law Judges and Rick Chivaro, Esq.
Hearing Officers in State Ronald V. Placet, Esq.
22 Employment Shawn D. Silva, Esq.
Brooks Ellison, Esq. Ana Maria Garza, Esq.
23 Patrick J. Whalen, Esq. OFFICE OF THE STATE
24 THE LAW OFFICE OF BROOKS CONTROLLER
ELLISON 300 Capitol Mall, Suite 1850
25 1725 Capitol Avenue Sacramento, CA 95814
Sacramento, CA 95814 Fax: (916) 322-1220
26 Fax: (916) 448-5346 Email: rchivaro@sco.ca.gov
27 Email: counsel(@calattorneys.org
28
KRONICK, 907735 1 -1-
MosxoviTz,
TiRDEMANN & PROOF OF SERVICE
ATTORNEYS AT Law
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1 Attorneys for Petitioner/Plaintiff Attorneys for Petitioners/Plaintiffs
SEIU, Local 1000 X Professional Engineers In California
2 Paul E. Harris, 11, Esq. Government and California
3 Anne Giese, Esq. Association of Professional
J. Felix De La Torre, Esq. Scientists
4 Brooke D. Pierman, Esq. Gerald James, Esq.
SERVICE EMPLOYEES 660 J Street, Suite 445
5 INTERNATIONAL UNION LOCAL  Sacramento, CA 95814
1000 Fax: (916) 446-0489
6 1808 14" Street Email: giames@cwo.com
7 Sacramento, CA 95814
Fax: (916) 554-1292
8 Email: bpierman@seiul000.org
4 I am readily familiar with the firm’s practice of collection and processing correspondence
10 for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
11 | motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposit for mailing in affidavit.
12
I declare under penalty of perjury under the laws of the State of California that the above
13 1 s true and correct. Executed on January 13, 2009, at Sacramento, California,
14 ¢
s T= |
16 —— B},&' Xic@
17
18
19
20
21
22
23
24
25
26
27
28
KRONICK, 907735 1 -2«
TiEDemA & .
DEMAN PROOF OF SERVICE
ATTORMEA S AT Law
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ORIGINAL

PAUL E. HARRIS, I1I, Chief Counsel (State Bar No. 180265)

ANNE GIESE (State Bar No. 143934)

J. FELIX DE LA TORRE (State Bar No. 204282)

BROOKE D. PIERMAN (State Bar No. 222630
SERVICE EMPLOYEE(S INTERNATIONAI).. UNION F “"ED/ ENDORSED
LO%ZAI&‘ 18000
1808 14" Street
Sacramento, CA 95814 JAN 13 2009
Telephone:  (916) 554-1279
Facsimile:  (916) 554-1292 By: L Whitfield
Depul Clerk

Attorneys for Petitioner/Plaintiff

SERVICE EMPLOYEES INTERNATIONAL UNION

LOCAL 1000

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO

PROFESSIONAL ENGINEERS IN
CALIFORNIA GOVERNMENT;
CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS,

Petitioners/Plaintiffs,
v.

ARNOLD SCHWARZENEGGER, Governor,
STATE OF CALIFORNIA; DEPARTMENT
OF PERSONNEL ADMINISTRATION;
STATE CONTROLLER JOHN CHIANG;
and DOES 1 through 20, inclusive,

Respondents/Defendants.

CALIFORNIA ATTORNEYS,
ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE
EMPLOYMENT,

Petitioners/Plaintiffs,
V.

ARNOLD SCHWARZENEGGER as,
Govemor of the State of California; DAVID
GILB as Director of the Department of
Personnel Administration; JOHN CHIANG,

CASE Nos. 34-2008-80000126; 34-2009-
80000134; and 34-2009-80000135

SEITU LOCAL 1000's
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
VERIFIED PETITION FOR WRIT
OF MANDATE AND COMPLAINT
FOR INJUNCTIVE AND
DECLARATORY RELIEF

Date:  January 29, 2009
Time: 9:30 am.

Dept: 19

Judge: Hon. Patrick Marlette

LOCAL 1000's MPAs IN SUPPORT OF WRIT
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Controller of the State of California;
and DOES 1 through 10,

Defendants/Respondents.
/

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 1000,

Petitioners/Plaintiffs,
A

ARNOLD SCHWARZENEGGER, as
Govemnor, State of California;
DEPARTMENT OF PERSONNEL
ADMINISTRATION; JOHN CHIANG, as
State Controller, and DOES 1 THROUGH 20,
INCLUSIVE,

Respondents/Defendants.

LOCAL 1000's MPAs IN SUPPORT OF WRIT
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I. INTRODUCTION

On December 19, 2008, Governor Arnold Schwarzenegger (“Governor”) issued Executive
Order S-16-08 (“Order”), an illegal Order that instructs all State departments and agencies to
implement a furlough of represented state employees and supervisors for two days per month,
regardless of funding source. In effect, the Governor seeks to cut salaries of state employees by
approximately ten (10) percent over a seventeen (17) month period. As legal authority for the
furlough, the Order cites to California Government Cocie, section 3516.5, a portion of the Ralph C.
Dills Act. Section 3516.5, however, does not authorize the Govemnor or the Department of
Personnel Administration (“DPA™) to issue furloughs or reduce the salaries of represented state
employees. Consequently, the Governor did not cite to any legal authority that would support his
issuance of a furlough Order, and subsequently affirm the implementation of that Order by the
DPA, and the Office of the State Controller. Service Employees International Union, Local 1000
(“Local 1000") seeks the Court’s intervention to block implementation of the Governor’s illegal
Order.

In addition, the furlough will affect the exempt status of those state employees who are
currently considered FLSA-exempt. To be specific, the furlough will destroy a state employees’
exempt status during the workweek that a state employee is furloughed. Local 1000 seeks a
declaration that FLSA-exempt state employees represented by Local 1000 are entitled to overtime
compensation during a furlough week.

II. STATEMENT OF FACTS

Petitioner/Plaintiff Local 1000 is the exclusive certified collective bargaining
representative of employees in State Bargaining Units 1, 3, 4, 11, 14, 15, 17, 20 and 21. Local
1000 represents approximately ninety-five thousand (95,000) rank and file state employees.
Through the furlough Order, the Governor seeks to reduce the salaries of state employees by ten
percent (10%) of most, if not all, of these state employees represented by Local 1000.

On or about November 6, 2008, the Governor released a letter addressed to “Valued State
Workers.” (Declaration of J. Felix De La Torre | 3, Exhibit A.) In this letter, the Governor
discussed a projected revenue shortfall confronting the State, and the need for spending reductions.

LOCAL 1000's MPAs IN SUPPORT OF WRIT 2

SEIU JA 000106



OV 00 1 O » A W N -

— gl
-— O

1808 14™ Straet
o
X

Sacramento, Califomia 95811

SHU LOCAL 1000
Talaphone: (916) 564-1279
N N = — fa— — —
® I B R R VBNV RRBEBT =3I acd 25n

The Governor also acknowledged that “spending reductions will impact our state workers.” (Id.)
The Govemnor noted that state employees “deliver important services every day.” Nevertheless,
the Governor’s letter proposed to furlough state employees for one-day per month for eighteen
(18) months. In that letter, the Govemor made clear that his intent was to reduce the salaries of
state employees by five percent (5%). Remarkably, the Governor referred to the furloughs as a
“pay cut™: |

“Furloughs: All state employees will be furloughed one day each

month for the next year and half, a total of 19 days. This will result

in a pay cut of about 5 percent. The pay cut will not affect
retirement and other benefits for which you are eligible.”

(Id.)(emphasis added) .
On December 19, 2008, the Governor issued Executive Order S-16-08. The Order states in
relevant part: '
“IT IS FURTHER ORDERED that effective February 1, 2009
through June 30, 2010, the Department of Personnel Administration
shall adopt a plan to implement a furlough of represented state
employees and supervisors for two days per month, regardless of
funding source.”

(A true and correct copy of Executive Order S-16-08 is attached as “Exhibit A” to the Verified
Petition for Writ of Mandate and Complaint for Injunctive and Declaratory Relief.)

Pursuant to the Order, represented state employees will have their work hours reduced by
two days per month beginning in February 2009. In other words, the Order doubled the furlough
from one day each month to two days each month, This two day furlough will also result in the
doubling of the “pay cut” to the salaries of the thousands of represented state employees’— from
five to ten percent. The Governor cited no proper authority to support an Order that would reduce
the wages for represented state employees—a legislative act. Instead, the Governor relied on
Government Code, section 3516.5, a portion of the Ralph C. Dills Act that has no relationship to
the setting of salaries or work hours for state employees.

To implement the illegal Order, on January 9, 2009, the Director for the DPA issued a
memorandum that outlined the Governor’s furlough implementation plan. In part, DPA’s

implementation memo provided that;

LOCAL 1000's MPAs IN SUPPORT OF WRIT 3

SEIU JA 000107



SEIU LOCAL 1000

1808 14™ Streat
Sacramento, California 95811
Telophone: (916) 554-1279

O 00 3 O v A W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

For operations that cannot close, Agency Secretaries (and Directors who do not report to an
agency) may request approval from DPA to use a “self-directed” furlough for specific positions.
There will be two types of furloughs:

. Employees take two furlough days each month but on days chosen by the employee
and approved by the supervisor. For example, revenue-generating positions may be
considered for this type of furlough.

. Employees accrue two furlough days per month to be taken when feasible. Furlough
days that cannot be used within the same month must be taken within two years
following the end of the furlough program. Furlough days will not be cashed out.
Posted positions in 24/7 facilities such as prisons and hospitals automatically
qualify for this self-directed furlough and do not require prior approval from DPA.

(De La Torre Decl. § 4, Exhibit B)

As with the Order, the DPA implementation plan provides no procedures or mechanism to
insure that formerly exempt employees are properly paid overtime wages duc on pay day. As
detailed below, the Order and plan are illegal for a number of reasons. In response, Local 1000
and several other state employee unions filed legal challenges to the illegal furlough plan. In the
interest of judicial economy, Local 1000 will incorporate the procedural and historical facts
outlined in co-Petitioners/Plaintiffs’ opening papers.

OI. ARGUMENT
A. LEGAL STANDARD FOR WRIT OF MANDATE

A traditional writ of mandate brought under Code of Civil Procedure section 1085 lies “to
compel the performance of an act which the law specifically enjoins, as a duty resulting from an
office, trust, or station.” (Code of Civil Proc. § 1085.) Under this section, mandate will lie to
compel the performance of a clear, present, and usually ministerial duty in cases where a petitioner
has a clear, present and beneficial right to performance of that duty. (Morgan v. Bd. of Pension
Comrs. (2000) 85 Cal.App.4th 836, 842, 102 Cal.Rptr.2d 468.)

Mandamus has long been recognized as the appropriate means by which to challenge a

government official’s refusal to implement a duly enacted legislative measure. (Morris v. Harper

LOCAL 1000's MPAs IN SUPPORT OF WRIT 4
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(2001) 94 Cal.App.4th 52, 58.) In the present matter, Petitioners seek a writ of mandate to
compel the Governor and the DPA to comply with the Constitution of the State of California and
state statutes which prevent the unilateral reduction of represented state employees’ salaries and
hours of work. Local 1000 seeks a Court order directing Respondents/Defendants to follow all
laws, as it is evident the Order violates the California Constitution and state laws, as described

below.

B. THE GOVERNOR IS WITHOUT AUTHORITY TO FURLOUGH STATE
EMPLOYEES AND SUCH AN ORDER IS UNLAWFUL

1 The Governor’s Powe‘r to Issue Executive Orders is Limited to Those Matters
Authorized by the California Constitution or Delegated by the Legislature
The Governor is not ﬁdespot. The Governor’s power is valid only to the extent it is
exercised consistent with the authority vested in that office by the California Constitution, or
delegated by the Legislature. (Cal. Const, § 1, Art. V.) The California Constitution describes the
“executive power” of the Governor as follows:
“The supreme executive power of this State is vested in the
Governor. The Governor shall see that the law is faithfully
executed.”

(Cal. Const. Article V, § 1)

Therefore, the Governor's authon:ity to issue an executive order derives, in part, from the
constitutional provisions conferring the supreme executive power on the Govemor, and providing
that the Governor shall see that the laws are “faithfully executed.” Because only the chislature is
empowered to create laws, the Governor is authorized to issue executive orders only as permitted
by those statutes approved by the Legislature which explicitly delegate executive discretion to the
Govemnor over particular areas. Consequently, the Governor’s power to issue any executive order
must be rooted in a statute.

In issuing Executive Order S-16-08, the Governor failed to provide any statutory authority
to support his effort to furlough represented state employees. Instead, as legal authority to
implement the furlough, the Governor cites only to California Government Code, section 3516.5.
i

LOCAL 1000's MPAs IN SUPPORT OF WRIT 5
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In relevant part, Section 3516.5 states;

“Except in cases of emergency as provided in this section, the
employer shall give reasonable written notice to each recognized
employee organization affected by any law, rule, resolution, or
regulation directly relating to matters within the scope of
represenltlation proposed to be adopted by the employer, and shall
give such recognized employee organizations the opportunity to
meet and confer with the administrative officials or &eir designated
representatives as may be properly designated by law.
In cases of emergency when the employer determines that a law,
resolution, or regulation must be adopted immediately without
prior notice or a meeting with the recognized employee organization,
- the administrative officials or their designated representatives as
may be properly designated by law shall provide such notice and
opportunity to meet and confer in good faith at the earliest practical
time following adoption of such law, rule, resolution, or regulation.”

There are numerous problems with the Governor’s reliance on section 3516.5. First and
foremost, Section 3516.5 does not authorize the Governor to unilaterally furlough state employees.
In fact, section 3516.5 has nothing to do with furloughs, the setting of salaries, or establishing
work days and work hours for state employees. That statute simply permits the state to
temporarily forego meeting and conferring with a union over a proposed change in the law when
the state can show there is a legitimate emergency.

Second, the meet and confer exemption under section 3516.5 does not apply to executive
orders; it applies only to proposed changes in a “law, resolution or regulation'.” Without question,
the California Legislature is the only state entity with the authority to pass a “law or resolution.”
While a state agency or department may adopt a regulation, the regulation must first be authorized
by a statute and subsequently adopted through the procedure contained in the Administrative
Procedures Act (“APA”). (Ca. Gov. Code § 11340 et seq.) If a state agency issues, enforces, or
attempts to enforce a rule without following the APA, the rule is called an “underground
regulation.” (1 CCR § 250.) State agencies are prohibited from enforcing underground

regulations. (Zidewater Marine Western Inc. v. Victoria Bradshaw (1996) 14 Cal.4th 557) Itis

It is notable the Legislature did not exempt the state from bargaining over a proposed “rule,” even
during an emergency, as it omits any reference to the term “rule” in subpart (b), which is the exemption to
bargaining.
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important to emphasis that section 3516.5 exempts only proposed changes in the law-which is a
Legislative function. The purpose of an executive order is to “execute” the law; not create laws.
Thus, section 3516.5 is not applicable to an executive order which is not a proposed “law,
resolution, or regulation.”

Second, even assuming an executive order qualifies as a “law, resolution, or regulation,”
section 3516. 5 is inapplicable where the proposed “law, resolution, or regulation” is enacted
without the requisite legal authority. For example, the state would not be able to rely on the
exemption under section 3516.5 exemption, and avoid its meet and confer obligations, if the
regulation were enacted in violation of the APA. Thus, before section 3516.5 is even applicable to
a meet and confer situation, the proposed change in law, whether statutory or regulation change,
must be valid. Because the Governor has no authority to furlough state employees or reduce their
legislatively set salaries, the Order at issue is unlawful.

Where an Executive Order is issued without authority, as in this case, the Order is invalid.
Consequently, section 3516.5 does not confer on the Govemor the power to reduce the salaries of
represented state employees.

2, The Governor’s Order Violates the Government Code and is Therefore Illegal.

The portion of Order, which establishes furloughs for represented state employees, directly
violates state statutes, and is therefore illegal. In the Order, the Govemnor directs DPA to adopt a
plan to implement a furlough of all represented state employees for two days per month from
February 1, 2009 through June 30, 2010. (See, Exhibit A attached to Verified Petition for Writ of
Mandate and Complaint for Injunctive and Declaratory Relief.) Upon implementation of this
furlough Order, represented state employees will have their hours reduced by two days a month.
This reduction in ilours will be accompanied by a loss of two days of pay each month. The
reduction in hours rpandated by the furlough order equates to a ten percent (10%) pay reduction for
each represented state employee. By its very terms, the Order expressly reduces the salaries and
hours of work for represented state employees,

However, setting compensation and hours of work for represented state empioyees isa

legislative function, not an executive one. (Zirapelle v. Davis (1993) 20 Cal.App.4th 1317, 1325,
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fn. 10; Lowe v. California Resources Agency (1991) 1 Cal.App.4th 1140, 1151.) 'I“he Legislature
specifically reserved the function of setting the salaries and hours of work for represented state
employees to itself. The Legislature enacted Government Code section 19826(b) which states:

“(b) Notwithstanding any other provision of law, the department

shall not-establish, adjust, or recommend a salary range for any

employees in an appropriate unit where  an employee

organization has been chosen as the exclusive representative

pursuant to Section 3520.5.” (emphasis added)

This statute specifically withheld from the Governor and the DPA any authority to
“establish, adjust, or recommend” changes in salaries for represented state employees. The statute
expressly “preclude[s] DPA from unilaterally adjusting represented employees® wages.”
(Department of Personnel Administration v. Superior Court (1992) 5 Cal.App.4th 155, 178.)
Accordingly, “the question of represented employees’ wages...must ultimately be resolved by the
Legislature itself.” (Ibid.) As a consequence, the Governor is expressly forbidden from changing
the salaries of represented employees.

The Legislature enacted the Ralph C. Dills Act (“Dills Act”) to provide for a reasonable
method of establishing the wages, hours, and other terms and conditions of employment for
represented state employees. (Gov. Code § 3512.) The Dills Act allows the DPA and state
employee unions to negotiate wages, hours, and working conditions into a memorandum of
understanding. Section 3517.6 of the Dills Act permits the parties to negotiate provisions into a
memorandum of understanding which supercede certain statutory provisions, including section
19826. It is also notable that after the DPA and the union negotiate the terms of an agreement, the
Legislature ultimately must approve the agreement and salaries agreed upon. (Cal. Gov. Code §
3517.5)

In the absence of a memorandum of understanding, statutory provisions such as Section
19826 remain in effect. (Department of Personnel Administration v. Superior Court (1992) 5
Cal.App.4th 155, 174-175.) The Court in Tirapelle v. Davis (1993) 20 Cal.App.4th 1317, 1325
aptly stated, “Salary setting is a legislative function and since the Legislature chose not to delegate
this function to the DPA with respect to represented employees under the Ralph C. Dills Act, it

necessarily retained that role for itself.” Thus, it is clear that the Legislature, not the Govemor or
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the DPA, retains the sole authority to “establish, adjust, or recommend” changes in salaries for
represented state employees.
Pursuant to Section 3520.5 of the Dills Act, Local 1000 is the certified exclusive
representative of approximately ninety-five thousand (95,000) state employees in Bargaining Units
1,3,4,11, 14,15, 17, 20 and 21. All of the employees in these bargaining units are therefore
“represented” state employees and therefore subject to the protections on salary adjustments
established by the Legislature in section 19826(b). This provision makes clear that neither the
Governor nor the DPA may alter the salaries of any Local 1000 bargaining unit member. The
furlough order is in direct conflict with Section 19826(b) because it seeks to implement a salary
reduction for represented state employees. The Order’s ten percent (10%) salary reduction
undoubtedly “establish{es], adjust[s], or reccommend[s]” changes in salaries for represented state
employees in violation of section 19826(b). The furlough Order is therefore illegal under Section
19826(b).
In addition to salaries, the forty hour workweek of represented state employees is similarly
protected by statute. Government Code section 19851 states in relevant part:
“It is the policy of the state that the workweek of the state employee
shall be 40 hours, and the workday of state employees eight hours,
except that workweeks and workdays of a different number of hours
may be established in order to meet the varying needs of the
different state agencies.”

Government Code section 19852 states:
“When the Governor determines that the best interests of the state
would be served thereby, the Governor may require that the 40-hour
workweek established as the state policy in Section 19851 shall be
worked in four days in any state agency or part thereof.”’

These statutes make clear that it is the policy of the State that state employees shall work a
forty hour week. Even though the Governor is given the limited authority to establish a four day
workweek in section 19852, state employees must still work a forty hour week. Thus, all section
19852 allows is the creation of what is commonly referred to as “four tens,” or a four day
workweek with ten hour days. Notably, sections 19851 and 19852 are similarly listed in the Dills

Act as supersedable statutes. The parties may therefore agree to a provision in a memorandum of
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understanding which conflicts with the statutory requirements. Neither the Governor nor the DPA
have the authority to effect a reduction in hours for represented state employees without
Legislative approval. Yet, the furlough portion of the Executive Order will reduce state
employees’ workweeks to thirty-two (32) hours two times amonth. A thirty-two (32) hour
workweek directly conflicts with “the policy of the state” to maintain a forty (40) hour workweek
codified in Sections 19851 and 19852.

The furlough Order clearly violates several state statutes and is therefore illegal. The Court
must issue a writ of mandate directing the Governor and the DPA to comply with the law, and
preventing the unilateral reduction of salaries and hours of represented state employees.

3. The Furlough Order Violates the Constitution and the Doctrine of Separation of

Powers and is Therefore Illegal,

Executive Order S-16-08 also violates the Constitution of the State of California. One of
the fundamental provisions of the Constitution is found in Article II1, section 3, and sets forth the
doctrine of separation of povw;ers. Article III, section 3 states, “The powers of state government are
legislative, executive, and judicial. Persons charged with the exercise of one power may not
exercise either of the others except as permitted by this Constitution.” The separation of powers
doctrine not only guards against the concentration of power in a single branch of government, it
also protects one branch against the overreaching of the others. (Kasler v. Lockyer (2000) 23
Cal.4th 472, rehearing denied, certiorari denied 121 S.Ct. 1090.) The present case is an example
of the Governor overreaching into the powers vested in the Legislature.

The Legislature declares public policy and makes provisions for the ways and means of its
accomplishment, while carrying out those declared policies is an administrative or “executive”
function for purposes of the separation of powers doctrine. (California Radioactive Materials
Management Forum v. Department of Health Services (1993) 15 Cal. App.4th 841, rehearing
denied, review denied.) Article V, section 1, of the Constitution states in relevant part: “The
Governor shall see that the law is faithfully executed.” The Governor is therefore bound by the
Constitution to carry out the laws and policies established by the Legislature, including those laws
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regarding the salaries and hours of state employees. This includes Government Code sections
19826, 19851, and 19852,

The furlough portion of the Order runs afoul of Article III, section 3, and Article V, section
1, because it ignores the statutory framework regarding how state employees’ salaries and hours of
work are established. As argued above, the Legislature enacted statutes which divest the Governor
and the DPA of any authority to change the salaries and hours for represented state employees.
Such authority rests entirely with the Legislature. By reducing the salaries and work hours of -
represented state employees, the furlough portion of the Order overreaches into the powers vested
in the Legislature in violation of the state Constitution and the separation of powers doctrine.

As an executive officer, the Governor may not exercise any legislaﬁire function except that
granted to him expressly by the terms of the Constitution. (Lukens v. Nye (1909) 156 Cal 498.)
This legal tenet is echoed in case law which describes the authority of an administrative body, such
as the DPA. An administrative agency has only such authority as has been conferred on it.
Administrative action that is not authorized by, or is inconsistent with, acts of the Legislature is
void. (4ssociation for Retarded Citizens-California v. Department of Developmental Services
(1985) 38 Cal.3d 383, 391-392.) Petitioners are unaware of any provision of the Constitution that
allows the Governor to issue an Executive Order which reduces the salaries and work hours of
represented state workers. Because the Govemor lacks any enumerated authority in the
Constitution to adjust the salaries and work hours of Local 1000 bargaining unit members, the
Petition must be granted.

C.  THE EXECUTIVE ORDER FAILS TO ADDRESS OVERTIME PAY FOR

EXEMPT STATE EMPLOYEES

The Executive Order further conflicts with, and changes the Fair Labor Standards Act
(*FLSA”) exemption status of numerous Local 1000 members. The FLSA is codified in 29
U.S.C. sections 201-219. The FLSA establishes standards for minimum wages, overtime pay, and
record-keeping, among other things. These standards apply to both full-time and part-time
workers in the privéte and public sectors. The FLSA covers state and local government agencies

regardless of their dollar volume of business,
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L The Order Does Not Provide a System or Mechanism to Properly Compensate the
Thousands of State Employees Who Will Lose Their Exempt Status as a Result
of the Furloughs. :

The FLSA requires that employers pay overtime compensation for time worked beyond
forty (40) hours in a workweek. (29 USC § 206a.) All overtime work that is ordered, approved, or
“suffered or permitted” must be compensated. Section 13(a)(1) of the FLSA provides a complete
minimum wage and overtime exemption for “any employee employed in a bona fide executive,
administrative, or professional capacity,” as those terms are defined in 29 C.F.R. Part 541. An
employee may qualify for exemption if the test relating to duties and salary are met. Exempt
employees are not entitled to, and do not receive overtime compensation. An employee is exempt
if the employee meets the “salary basis” test. As noted in 29 CFR § 541.602(&):

[a]n employee will be considered to be paid on a “salary basis” . . . if
the employee regularly receives each pay period on a weekly, or less
frequent basis, a predetermined amount constituting all or part of the
employee’s compensation, which amount is not subject to reduction
because of variations in the quality or quantity of the work
performed. Subject to the exceptions provided in [29 C.F.R. §
541.602(b)], .an exempt employee must receive the full salary for
any week in which the employee performs any work without
regard to the number of days or hours worked. (emphasis added)

But the FLSA provides that if a public employer, such as the State of California, furloughs
an FLSA-exempt employee, the employee loses her or his exempt status during the furlough work
week. To be specific, 29 CFR § 541.710 provides:

(b) Deductions from the pay of an employee of a public
agency for absences due to a budget-required furlough shall
not disqualify the employee from being paid on a salary
basis except in the workweek in which the furlough occurs
and for which the employee's pay is accordingly reduced.
(emphasis added)

A significant number of Local 1000 members employed by the State are considered exempt
under the FLSA. In fact, the State expressly recognizes that a substantial number of state
employees represented by Local 1000 are exempt under the FLSA. In relevant part, Section 19,1
of the parties” memorandum of understanding provides as follows:

“State employees who are exempt/excluded from the FLSA are not

hourly workers. The compensation they receive from the State is

based on the premise that they are expected to work as many hours
LOCAL 1000's MPAs IN SUPPORT OF WRIT 12
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as is necessary to provide the public services for which they were
hired. Consistent with the professional status of these employees,
they are accountable for their work product, and for meeting the
objective of the agency for which they work.”
(De La Torre Decl. { 5, Exhibit C.)(emphasis added)
Based on this contract language, FLSA-exempt Local 1000 members are contractually
- obligated to work as many hours as necessary to complete their assignments. Because FLSA-
exempt state employces subject to the Local 1000 memorandum of understanding are obligated to
work as many hours as necessary to accomplish their tasks, those employees will be required to
work well beyond 40 hours in each workweek to make up for the lost work time due to the two day
a month furloughs. As such, the furlough Order is illegal as it does not pmﬁde any requirement or
mechanism to insure that Local 1000 members are paid overtime for the work that will
undoubtedly be necessary to provide the public services for which they were hired. Neither the
Order or the following DPA implementation plan provide any means or mechanism to provide for
record-keeping, computation and payment of overtime wages.

On January 9, 2009, DPA issued a memorandum that outlined the state’s furlough
implementation plan. The implementation memo provided, in part, that:

For operations that cannot close, Agency Secretaries (and Directors who do not report to an
agency) may request approval from DPA to use a “self-directed’ furlough for specific positions.
There will be two types of furloughs:

. Employees take two furlough days each month but on days chosen by

the employee and approved by the supervisor. For example,
revenue-generating positions may be considered for this type of furlough.

. Employees accrue two furlough days per month to be taken when feasible.

Furlough days that cannot be used within the same month must be taken

within two years following the end of the furlough program. Furlough

days will not be cashed out. Posted positions in 24/7 facilities such as

prisons and hospitals automatically qualify for this self-directed furlough
" and do not require prior approval from DPA.
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(De La Torre Decl. § 4, Exhibit B.)

As with the Executive Order, the DPA implementation plan provides no procedures or
mechanism to insure that formerly exempt employees are properly paid overtime wages due and
owing on pay day. In fact, neither the Order or the DPA implementation memorandum address the
complex logistical problems facing the state in recording, calculating and issuing overtime
payments to formerly exempt employees. Because the Order does not account for this legal
obligation, the Governor seeks to implement the Order that violates the FLSA on its face.

2, The Order Violates the FLSA Requirement that All Wages Due Be Paid on the

Next Regular Pay Day.

The rule is that all FLSA wages, whether minimum or overtime wages, must be paid “when
due,” which normally means at the next regularly scheduled pay day. Section 778.106, Title 29, of
the Code of Federal Regulations, provides required pay periods for overtime wages:

“There is no requirement in the Act that overtime compensation be
paid weekly. The general rule is that overtime compensation earned
in a particular workweek must be paid on the regular pay day for
the period in which such workweek ends. When the correct amount
of overtime compensation cannot be determined until some time
after the regular pay period, however, the requirements of the Act
will be satisfied if the employer pays the excess overtime
compensation as soon after the regular pay period as is practicable,
Payment may not be delayed for a period longer than is reasonably
necessary for the employer to compute and arrange for payment of
the amount due and in no event may payment be delayed beyond the
next payday after such computation can be made. (Emphasis added)

Under the FLSA, “Late pay” is generally the same as “no pay.” (Biggs v. Wilson, 1 F.3d
1537 (9th Cir. 1993).) This is important because an employer that fails to pay wages when due is
liable for liquidated damages (double damages). The implementation plan runs afoul of the FLSA
because it requires certain employees to lose ten percent (10%) of their salary each month despite
the fact that the employee worked each and every day without being furloughed. To be specific,
those employees who fall under the second type of furlough will have their FLSA rights violated
because each will work a full-month but not receive their full salary on the next scheduled pay
date.

///
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IV. CONCLUSION
For the above-identified reasons, Local 1000 respectfully requests the Court issue the writ as
requested in the Petition.
DATED: January 13, 2009

SERVICE EMPLOYEES INTE NAL UNION
LOCAL 1000

Attorney for Petitioner/Plaintiff
SEIU LOCAL 1000
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ORIGINAL

PAUL E. HARRIS, III, Chief Counsel (State Bar No. 180265)
ANNE GIESE (State Bar No, 143934)

J. FELIX DE LA TORRE (State Bar No, 204282)

BROOKE D. PIERMAN (State Bar No. 222630)

SE%VICE 0{"JMPLOYEES INTERNATIONAL UNION
LOCAL 1000

1808 14" Street FILED/ENDORSED
Sacramento, CA 95811
Telephone:  (916) 554-1279

Facsimile:  (916) 554-1292 JAN 13 2009
Attorneys for Petitioner/Plaintiff By: L Whitlield
SERVICE EMPLOYEES INTERNATIONAL UNION ol G-
LOCAL 1000

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO

PROFESSIONAL ENGINEERS IN CASE Nos. 34-2008-80000126; 34-2009-
CALIFORNIA GOVERNMENT; 80000134; and 34-2009-80000135
CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS, DECLARATION OF J. FELIX DE LA
TORRE IN SUPPORT OF VERIFIED
Petitioners/Plaintiffs, PETITION FOR WRIT OF
MANDATE AND COMPLAINT FOR
V. INJUNCTIVE AND DECLARATORY
RELIEF
ARNOLD SCHWARZENEGGER, Governor,
STATE OF CALIFORNIA; DEPARTMENT Date:  January 29, 2009
OF PERSONNEL ADMINISTRATION: Time: 9:30 am.
STATE CONTROLLER JOHN CHIANG; D?t: 19
and DOES 1 through 20, inclusive, Judge: Hon, Patrick Marlette
Respondents/Defendants.
/
CALIFORNIA ATTORNEYS,
ADMINISTRATIVE LAW JUDGES AND
HEARING OFFICERS IN STATE
EMPLOYMENT,
Petitioners/Plaintiffs,
V.
ARNOLD SCHWARZENEGGER as,

Governor of the State of California; DAVID
GILB as Director of the Department of
Personnel Administration; JOHN CHIANG,

DECLARATION OF J. FELIX DE LA TORRE 1
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Controller of the State of California;
and DOES 1 through 10,

Defendants/Respondents,
/

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 1000,

Petitioners/Plaintiffs,

V.

ARNOLD SCHWARZENEGGER, as
Governor, State of Califomia;
DEPARTMENT OF PERSONNEL
ADMINISTRATION; JOHN CHIANG, as
State Controller, and DOES 1 THROUGH 20,
INCLUSIVE, .

Respondents/Defendants.

I, . FELIX DE LA TORRE, do declare and say:

1. I'make this declaration on the basis of my own personal knowledge and if called to
testify to the facts stated herein, I am competent to do so.

2. I am a Staff Attorney for the Service Employees International Union, Local 1000
(“SEIU Local 1000”") and have held this position since August 2008. Prior to working at Local 1000,
I'have worked as an attorney representing labor unions for approximately eight years.

3. Inmy capacity as a Staff Attomey.for SEIU, I am aware that Governor Schwarzenegger
sent a letter to all state employees on November 6, 2009. The letter proposes a one day a month
furlough for state employees resulting in a pay cut of about five percent. (A true and correct copy of
the November 6, 2009 letter is attached hereto as “Exhibit A

4, In my capacity as a Staff Attomey for SEIU, I am aware that Julie Chapman, Deputy
Director of Labor Relations from the Department of Personnel Administration (“DPA”) sent a letter
to Michael Baratz, Chief of Staff for SEIU Local 1000 on January 9, 2009. Attached to Chapman’s
letter was a memorandum from David A. Gilb, Director DPA to all Agency Secretaries,
Undersecretaries, and Directors dated January 9, 2009. The memorandum deals with the furlough plan

DECLARATION OF J. FELIX DE LA TORRE 2
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pursuant to Executive Order S-16-08. (A true and correct copy of the January 9, 2009 letter and
memorandum are attached hereto as “Exhibit B.”)

5. In my capacity as a Staff Attomney for SEIU, I am familiar with the Memorandum of
Understanding between SEIU Local 1000 and the State of California. Article 19.1 of the parties
Memorandum of Understanding deals with the hours of work for SEIU Local 1000 members, (Atrue
and correct copy of Article 19 of the parties Memorandum of Understanding effective July 1, 2006
through June 30, 2008 is attached hereto as “Exhibit C.”)

I declare under penalty of perjury under the laws of the State of California that the foregoing
18 true and correct,

Executed this 13" day of January 2009 at Sacramento, California.

RRE
Attorney for Petitioner/Plaintiff
EIU Local 1000

DECLARATION OF J. FELIX DE LA TORRE 3

SEIU JA 000122







EXHIBIT A



o g LY

GOVERNOR ARNOLD SCHWARZENEGGER

November 6, 2008

Dear Valued State Worker,

During the six weeks since I signed our state budget, the mortgage crisis has deepened,
unemployment has increased and the stock market has dropped significantly. As a result, we are
facing a projected 311 billion revenue shortfall this fiscal year.

These dramatic developments require us to work together and respond immediately. I have
called the Legislature into special session to address our fiscal emergency, and [ am proposing a
combination of economic stimulus measures, programs to keep Californians in their homes,
revenue increases and spending reductions to address the real, immediate financial problems
facing the state.

If approved by the Legislature, these spending reductions will impact our state workers.
Californians rely on you to deliver important services every day, and I am proud of your hard
work and dedication to the state. That’s why | want you to hear about these impacts from me
directly. '

To achicve cost savings and protect vital state services, | am proposing the following measures:

e Furloughs: All state employees will be furloughed one day each month for the next
year and half, a total of 19 days. This will result in & pay cut of about § percent. The
pay cut will not affect retirement and other benofits for which you are eligible.

® Holidays: The Columbus Day holiday will be climinated, and Lincoln’s Birthday and
Washington’s Birthday will be observed together on Presidents Day. In addition, we
will no longer pay time-and-a-half to employees working on holidays. Instead,
employees required to work on holidays will receive holiday credit for use at another
time, as they do now,

* Four-day week: The law will be amended to make it easier for departments to allow
employees to work ten hours a day, four days a week.

® Overtime: The state will no longer count leave time (including sick leave and vacation
time) as time warked for overtime purposes. Instead, employees will only become
eligible for overtime pay once actual time worked exceeds the required threshold,

STATE CAPITOL * SACRAMENTOQ, CALIFORNIA 95814 ¢ (916) +45-28+1
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November 6, 2008
Page two

These changes will save the state roughly $1.4 billion over two years. I know these are not easy
proposals, and | assure you we are working closely with union leadership to achieve resulta in
the least painful way possible. All the actions we're proposing must first be approved by the
Legisiature, .

I've always said that California has the most talented and most diligent state employees, and I

am confident we will make it through this tough time by working together, Thank you for your
cooperation and hard work on behalf of the State of California. .
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DEPARTMENT OF PERSONNEL ADMINISTRATION AL SN, O .

MEWORANDUM @

DATE: January 8, 2009

TO: Agency Secretaries
Undarsecretaries
Directors

FROM: David A. Gilb
Director I
Office of the Director
(8186) 322-5193; FAX (916) 322-8376

SUBJECT: State Employee Furiough per Govemnor's Executive Order S-16-08

Tomwwmmmmnumﬁalmdthe&ﬁemnmmdm
mmmm:mmummommammemm
mmeonmmmmmammamewm.mmam
phnMwﬂthﬂudoskmofgemrdmmmeMupemﬂmsonﬂnMundMFﬂduyz
of each month, beginning this February. Aaaudr,ttmounpald&nioughdaysmnotwkdays
and employees shall not report to work. The first furlough day under this pian will be
February 6, 2008,

DPA will post detalls on mmmmmmmmammmmlomm
additional information.

Fummmdm,WSM(mmm&mtmmm

aomcy)mquudapprwdﬂamDPMoma%al—deMoughbrapedﬂcpowom.
There will be two types of se-directed furlough:

° Emphnummmmmhmmmm«nmwmwmmw
approved by the supervisor. For example, revenue-generating positions may be
considered for this type of furlough.

» Employees accrue two furdfough days per month to be taken when feasible. Furlough
daynthateamotbuusedwlﬂdnﬂnsmmonhnuutbchkenwiﬂintwom
following the end of the furiough program. Furfough days wilf not be cashed out. Posted
mmmmaMammmmmqmmwm-
directed furlough and do not require prior approval from DPA. i

s:wmuﬂmmmmmummhm.mmw remain the same
aa.mmwmmmouuhrumm.mmmwm
benefits, etc.)

Please nofe: mm«mmmmmmmmmmmymm
the Impact of this program and will notify you of any further developments.

1515 "S" Street, North Building, Sulte 400, Sacramento, CA 95811.7243
www.dpa.ca.gov
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STATE OF CALIFORNIA ARNOLD SCHW. Governor

M
DEPARTMENT OF PERSONNEL ADMINISTRATION @

LABOR RELATIONS DIVISION
1818 “8° STREET, NORTH BUILDING, BUITE 400
SACRAMENTO, CA 96811.7258

January 9, 2009

Mr. Michael Baratz

Service Employees International Union
PO Box 160005

Sacramento, CA §5816

Dear Mr. Baratz:

| have attached a copy of the Department of Personnel Administration’s (DPA)
implementation plan with regard to the furlough portion of Govemor Schwarzenegger's
Executive Order S-16-08. The implementation plan is being shared with you in
response to numerous requests by employee arganizations for information regarding
the details of the fulough program. This plan was also distributed to de

management who may share it with their employees. In addition, it will be posted on the
DPA's website.

TheShtelmfomaldtomeethm\ywtegardingmmadofmdwghonme
members of your organization.

If you have questions we can discuss them at our scheduled meet and confer sessions
or feel free to contact me at (916) 324-0478.

Sincerely,
Julie Chapman
Deputy Director of Labor Relations
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ARTICLE 19 —- HOURS OF WORK AND OVERTIME

19.1 Hours of Work (Excludes Unit 3, 17, and 21)
A. Unless otherwise specified herein, the regular workweek of full-time employees shall be forty (40)
hours, Monday through Friday, and the regular work shift shall be eight (8) hours.
Workweeks and work shifts of different numbers of hours may be established by the employer in
order to meet varying needs of the State agencies.
Employees’ workweeks and/or work shifts shall not be permanently changed by the State without
adequate prior notice. The State shall endeavor to give thirty (30) calendar days but in no case less
than fifteen (15) calendar days notice.
The State shall endeavor to provide employees with at least five (5) working days advance notice of a
temporary change in their workweek hours and workday. This advance notice is not required if:
1.
2. The change is made at the request of the employee.
Classifications are assigned to the workweek groups as shown in the Lists of Classifications attached
to this Contract,
Workweek group policy for Fair Labor Standards Act (FLSA) - ExempVExcluded Employees:
State employees who are exempt/excluded from the FLSA are not hourly workers. The compensation
they receive from the State 18 based on the premise that they are expected to work as many hours as
is necessary to provide the public services for which they were hired. Consistent with the professional
status of these employees, they are accountable for their work product, and for maeting the
objectives of the agency for which they work.

B.
C.

The change is due to an unforeseen operational need; or

Following is the State’s policy for all employees exempt/excluded from the FLSA:

1

Management determines, consistent with the current Contract the products, services, and
standards which must be met by FLSA - exempt/excluded employees;

2. The salary paid to FLSA - exempt/excluded employees is full compensation for all hours
3
4

worked in providing the product or service;

FLSA - exempt/excluded employses are not authorized to receive any form of overtime
compensation, whether formal or informal;

FLSA - exempt/exciuded employees are expected to work, within reason, as many hours as
necessary to accomplish their assignments or fulfill their responsibilities and must respond to
directions from management to complete work assignments by specific deadiines. FLSA
exempt/excluded employees may be required to work specific hours to provide services when
deemed necessary by management;

FLSA - exempt/excluded employees shall not be charged paid leave or docked for absences
in less than whole-day increments. Less than full-time amployees shall be charged time
proportionate to their scheduled hours of work. Record keeping for accounting,
reimbursements, or documentation relative to other applicable statutes, such as the FMLA, is
permitted.

FLSA - exempt/excluded employees shall not be suspended for less than five (5) days when
facing discipline;

With the approval of the appainting power, FLSA - exempt/excluded employess may be
allowed absences with pay for one or more whole days due to excessive work load or other
special circumstances without charging leave credits;

Subject to prior notification and management concurrence, FLSA exempt/excluded
employees may alter their work hours. Emplayees are responsible for keeping management
apprised of their schedule and whereabouts. Prior approval from management for the use of
formal leave (e.g., vacation, sick leave, personal leave, personal day) for absences of an
entire day or more is required.

19.1.3 Hours of Work (Unit 3)

A. Unless otherwise specified herein, the regular workweek of full-time employees shall be forty (40)
hours, Monday through Friday, and the regular work shift shall be eight (8) hours.
B. Warkweeks and work shifts of different numbers of hours may be established by the employer in
order to meet varying needs of the State agencies.
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C. Employees’ workweeks and/or work shifts shall not be permanently changed by the State without
adequate prior notice. The State shall endeavor to give thicty (30) calendar days but in no case less
than fifteen (15) calendar days notice.

D. The State shall endeavor to provide employees with at least five (5) working days advance notice of a
temporary change in their workweek hours and workday. This advance notice is not required if:

1. The change is due to an unforeseen operational need; or
2. The change is made at the request of the employee.

E. Classifications are assigned to the workweek groups as shown in the Lists of Classifications attached
to this Contract.

F. Workweek group policy for Fair Labor Standards Act (FLSA) - Exempt/Excluded Employees:

State employees who are exempt/excluded from the FLSA are not hourly workers. The
campensation they receive from the State is based on the premise that they are expected to work
as many hours as Is necessary to provide the public services for which they were hired.
Cansistent with the professional status of these employees, they are accountahle for thelr work
product, and for meeting the objectives of the agency for which they work.

Following is the State's policy for all employees exempt/excluded from the FLSA:

1

Management determines, consistent with the current Contract the products, services, and
standards which must be met by FLSA - exempt/excluded employees:

2. The salary paid to FLSA - exempt/excluded employees is full compensation for all hours
3.
4

waorked in providing the product or serice;

FLSA - exempt/excluded employees are not authorized to receive any form of overtime
compensation, whether formal or informal;

FLSA - exempt/excluded employees are expected to work, within reason, as many hours
as necessary to accomplish their assignments or fulfill their responsibilities and must
respond to directions from management to complete work assignments by specific
deadlines. FLSA exempt/excluded employees may be required to work specific hours to
provide services when deemed necessary by management;

FLSA - exempt/excluded employees shall not be charged paid leave or docked for
absences in less than whole-day increments. Less than full-time employees shall be
charged time proportionate to their scheduled hours of work. Record keeping for
accounting, reimbursements, or documentation relative to other applicable statutes, such
as the FMLA, is permitted.

For Unit 3 employees: partial day absences for medical appointments should be
scheduled during on-student contact time unless otherwise authorized by management;
FLSA - exempt/excluded employees shall not be suspended for less than five (5) days
when facing discipline;

With the approval of the appolinting power, FLSA - exempt/exciuded employees may be
allowed absences with pay for one or more whole days due to excessive work load or
ather special circumstances without charging leave credits:

Subject to prior notification and management concurrence, FLSA exempt/excluded
employees may alter their work hours. Employees are responsible for keeping
management apprised of their schedule and whereabouts. Prior approval from
management for the use of formal leave (e.g., vacation, sick leave, personal leave,
personal day) for absences of an entire day or more is required.

19.1.17 Hours of Work (Unit 17)
The regular workweek of full-time Unit 17 employees shall be forty (40) hours and eight (8) hours per
day. Workweeks and workdays of a different number of hours may be scheduled by the State in order
to meet the varying needs of the State.

19.1.21 Hours of Work (Unit 21)

A. Employees in Work Week Group (WWG) 2 required to work in excess of forty (40) hours per
week shall be compensated for such ordered overtime either by cash payment or compensating
time off (CTO) in the following manner:

1. Cash compensation shall be at one and one-half (1%2) times the hourly rate.
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2. Compensating time off shall be authorized at one and one-half {1.5) hours for each
overtime hour worked.

3. Employees in classes assigned to WWG 2 shall be compensated for ordered overtime of
at least one-quarter (%) hour at any one time. Overtime will be credited on a one-quarter
(%) hour basis with a full quarter of an hour credit granted if half or more of the period is
worked. Smaller fractional units will not be accumulated.

B. Overtime may be compensated on a cash or CTO basis at the discretion of the depariment head
or designee. Both parties agree and understand that a different type of overtime payment {cash
or CTO) may be provided to employees at different times and may even be different for
employees in the same or similar situations.

C. Notwithstanding any other contract provision, departmental policy or practice, the travel time of
employees who are covered by FLSA shall only be considered as time worked if it meets the
definitions and requirements of travel time in sections 785.41 of Title 29 of the Code of Federal
Regulations.

D. No employee In a classification assigned to WWG E shall have his/her salary reduced (docked)
for absences of less than an entire day.

19.2 Overtime (Excludes Unit 17 and 21) .
A. Overtime is eamed at the rate of one and one-half (124) times the hourly rate for all hours worked in

nm

excess of forty (40) hours in a regular workweek and is compensable by cash or CTO if it meets the
following criteria:

1. Ordered overtime of at least fifteen (15) minutes at any one time;

2. Overtime will be credited on a fifteen (15) minute basis with a full fifteen {15) minute credit to
be granted if seven (7) minutes is worked. Smaller fractional units will not be accumulated.

Overtime may be compensated on a cash or CTO basis at the discretion of the department head or
designee. Both parties agree and understand that a different type of overtime payment (cash or CTO)
may be provided to employees at different times and may even be different for employees in the
same or similar situations. However, in the event that the DIR determines that this provision is
inconsistent with Labor Code section 204.3, the parties agree to immediately meet and confer
regarding the impact of that determination.

Overtime must be authorized in advance, except in an emergency, by the State or its designated
representative. This authorization must also be confirmed in writing not later than ten (10) days after
the end of the pay period during which the overtime was worked. Each State agency shall maintain
complete and accurate records of all compensable overtime worked by its employees.

The time when CTO may be taken shall be at the discretion of the State. When CTO is ordered,
reasonable advance notice (at least 24 hours) should be provided the employee.

CTO may be taken only in units of time of fifteen (15) minutes or multiples thereof.

CTO for employees shall ha eamed on a time one and one-half (1%4) basis and may be authorized in
lieu of cash compensation. if an employee is not allowed CTO within twelve {12) pay periods
following the pay period in which the overtime was worked, payment shall be made for such overtime
on the next payroll.

Employees may accrue up to two hundred forty {240) hours of CTO. All hours in excess of two
hundred forty (240) CTO hours shall be compensated in cash.

Normally, an employee who has an accumulation of two hundred forty (240) hours or thirty (30) days
of authorized overtime shall not be required to work additional overtime.

Notwithstanding any other contract prowision, departmental policy, or practice, the travel time of
employees who are covered by FLSA shall only be considered as time worked if it meets the
definitions and requirements of travel time in sections 785.34 through 785.41 of Title 29 of the Cade
of Federal Regulations, except as provided in 1, 2 and 3 below.

1. Effective January 31, 2002, all time spent on required travel to an alternate worksite shall be
compensated consistent with the requirements of the FLSA. For FLSA covered employees,
the State shall endeavor to accommodate travel to an alternate worksite to ocsur during an
employee’s normal work hours. However, the State will also consider the business needs of
the department including the costs of travel arrangements.

2. Notwithstanding the above, FLSA covered employees traveling on state business, outside of
their normal work hours (as defined in FLSA) will be granted a special allowance for actual
time spent traveling. Employees shall receive this special allowance equivalent to the
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SACRAMENTO
GORDON D SCHABER COURTHOUSE

MINUTE ORDER

Date: 01/16/2009 Time: 01:35:00 PM Dept: 19
Judicial Officer Presiding: Judge Patrick Marlette

Clerk: D. Rios

Bailiff/Court Attendant:

ERM:

Case Init. Date: 12/22/2008

Case No: 34-2008-80000126-CU-WM-GDS Case Title: Professional Engineers In California Government
vs. Armold Schwarzenegger Governor State of California

Case Category: Civil - Unlimited

Event Type: Motion - Other - Writ of Mandate

Causal Document & Date Filed:

Appearances:

Date: January 16, 2009

Proceedir\\ﬂs: Ruling, Notice and Certificate of Mailing of Court's Own Motion to Deem as Related the
following Writ of Mandate cases: 34-2008-80000126, 2009-80000134, 2009-80000135 & 2009-8000137

PROFESSIONAL ENGINEERS IN CALIFORNIA GOVERNMENT, et al., v. GOVERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2008-80000126;

CALIFORNIA ATTORNEYS, ADMINISTRATIVE LAW JUDGES AND HEARING OFFICERS IN STATE
EMPLOYMENT, v. GOVERNOR ARNOLD SCHWARZENEGGER, et al., Case No. 2009-80000134;

SERVICE  EMPLOYEES INTERNATIONAL UNION, LOCAL 1000, v. GOVERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2009-80000135:

CALIFORNIA CORRECTIONAL PEACE OFFICERS ASSOCIATION v. GOVERNOR ARNOLD
SCHWARZENEGGER, et al., Case No. 2009-80000137:

On December 19, 2008, in a response to the current State budget crisis, Governor Arnold
Schwarzenegdger issued E'xecutn_/e Order S-16-08. The Executive Order directed the De{Jartment of
Personnel Administration, effective February 1, 2009 through June 30, 2010, to adopt a plan to
implement a furlough of represented state employees and supervisors for two days per month, and to
adopt a plan to implement an equivalent furlough or salary reduction for all state managers, including
exempt state employees.

Several organizations representing state emplore_es affected by the Executive Order have filed three
separate petitions for writ of mandate and complaints for declaratory relief challenging the provisions of
the Order imposing the furloughs, and seeking to overturn them. Those three actions, specifically, Case
No. 2008-80000126, Case No. 2009-80000134, and Case No. 2009-80000135, are now assigned to this
Department and set for hearing on Thursday January 29, 2009 on resdpondents' demurrers to the
petitions and on the merits of the petitions, all of the parties having stipulated that the three cases should

Date: 01/16/2009 MINUTE ORDER Page: 1
Dept: 19 Calendar No.:
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Case Title: Professional Engineers In California Case No: 34-2008-80000126-CU-WM-GDS
Government vs. Arnold Schwarzenegger Governor State

be treated as related matters and assigned to this Department pursuant to Rule of Court 3.300(h)(1),
and further having stipulated to the hearing date and a briefing schedule.

On Januan{ 15, 2009, the Court became aware that a fourth action had been filed on January 12, 2009,
entitled California Correctional Peace Officers Association v. Governor Armnold Schwa_rzeneg%er, et al,,
Case No. 2008-80000137. That case was assigned to Department 31, Judﬁe _Michael” P. Kenny,
ﬁresmlng. As of the date of this order, the Court has not been informed that a Notice of Related Case

as been filed in that action stating that it is related to the three cases already assigned to this
Department. However, the Court has reviewed the Pgtltion filed in Case No. 2009-80000137 and finds
that it is related to the three cases now assigned to this Department within the meaning of Rule of Court
3.300 a? in that it alleges that the Governor's executive order directing a furlough of state employees is

unlawtul under Government Code section 19826(b), which is one of the central |ssues of law in the other
three cases.

Given the relationship between Case No. 2008-80000137 and the three cases currently assigned to this
Department, and the fact that a hearing on shortened time has been ordered for those three cases, the
Court finds good cause to make the following order:

This order shall serve as a Notice of Related Case based on the facts stated above. Case No.
2009-80000137 is hereby ordered to be related to the three cases currently assigned to this Department
as listed above, and is re-assigned to this Department, unless any party in that case files a response
opposing this notice within five days as J)rowded in Rule of Court 3.300(g). If no res onse is filed within
five days, this order shall take effect and Case No. 2009-8000137 will be transferred to this Department
effective immediately. If a response opposing this notice is filed within five da?{s, the Court will take the
matter under submission without oral argument and will issue a minute order ru ing on the objection.

The Court also notes that, although the getition in Case No. 2009-80000137 raises legal issues that are
identical to those in the cases currently before the Court, it does have different facts in that the furlough
for correctional officers is "self-directed", i.e., the furlough days are to be taken "when feasible", so thaf it
will not necessarily 8\0 into effect on the first Friday in February, as is the case with the furloughs for the
state employees in the other three cases. In the event that Case No. 2009-80000137 is assigned to this
Department pursuant to the terms of this order, counsel in that case are directed to meet and confer and
determine whether it is necessary or feasible for that case to proceed on the same schedule for briefing
and hearing as the other three cases, and to inform the Court in writing of their determination.

Attachment: Declarations of Mailing

Date: 01/16/2009 MINUTE ORDER Page: 2
Dept: 19 Calendar No.:
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PAUL E. HARRIS, II, Chief Counsel (State Bar No. 180265)
ANNE GIESE (State Bar No. 143934)
J. FELIX DE LA TORRE (State Bar No. 204282)
BROOKE D. PIERMAN (State Bar No. 2122630) UN
SERVICE EMPLOYEES INTERNATIONAL UNION :
LOCAL 1000 FILED/ENDORSED
1808 14™ Street
e Chot
Telephone: 4-1279 -
Facsimile: '~ (916) 554-1292 AN 20 g
L. Whittield
Attomneys for Petitioner/Plaintiff By: Deputy cTeerT
SERVICE EMPLOYEES INTERNATIONAL UNION
LOCAL 1000
IN THE SUPERIOR COURT OF THE STATE OF CALiFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO
PROFESSIONAL ENGINEERS IN CASE Nos. 34-2008-80000126; 34-2009-
CALIFORNIA GOVERNMENT; 80000134; and 34-2009-80000135
CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS,
Petitioners/Plaintiffs,
v. SEIU LOCAL 1000's OPPOSITION
TO DEMURRER TO VERIFIED
ARNOLD SCHWARZENEGGER, Govemor, PETITION FOR WRIT OF
STATE OF CALIFORNIA; DEPARTMENT MANDATE AND COMPLAINT FOR
OF PERSONNEL ADMINISTRATION; DECLARATORY AND INJUNCTIVE
STATE CONTROLLER JOHN CHIANG; RELIEF
and DOES 1 through 20, inclusive,
Respondents/Defendants.
/ Date:  January 29, 2009
Time: 9:00 am.
CALIFORNIA ATTORNEYS, Dept: 19
ADMINISTRATIVE LAW JUDGES AND Judge: Hon. Patrick Marlette
HEARING OFFICERS IN STATE
EMPLOYMENT,
Petitioners/Plaintiffs,
\2
ARNOLD SCHWARZENEGGER as,
Governor of the State of California; DAVID
GILB as Director of the Department of
Personnel Administration; JOHN CHIANG,
LOCAL 1000's OPPOSITION TO DEMURRER
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Controller of the State of California;
and DOES 1 through 10,

Defendants/Respondents. /

SERVICE EMPLOYEES INTERNATIONAL
UNION, LOCAL 1000,

Petitioners/Plaintif¥s,

V.

ARNOLD SCHWARZENEGGER, as
Governor, State of California;
DEPARTMENT OF PERSONNEL
ADMINISTRATION; JOHN CHIANG, as
State Controller, and DOES 1 THROUGH 20,
INCLUSIVE,

Respondents/Defendants.

LOCAL 1000's OPPOSITION TO DEMURRER
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I, INTRODUCTION

Petitioner SERVICE EMPLOYEES INTERNATIONAL UNION LOCAL 1000 (“Local
1000”) hereby files its Opposition to the demurrer filed by Respondents GOVERNOR AZRNOLD
SCHWARZENEGGER (“Governor”) and DAVID GILB, Director of the Department of Personnel
Administration (“DPA™)(collectively “Respondents”).

Respondents® demurrer mistakenly asserts that Local 1000 loses its associational standing
rights to pursue a writ of mandate under section 1085 of the Code of Civil Procedure simply
because it is a labor organization. The demurrer rests entirely on the erroneous premise that Local
1000 may only challenge the furlough Order by filing an unfair practice charge with Public
Employment Relations Board (“PERB”) or pursuing a grievance under the parties MOU. Asa
consequence, Respondents reason that the Court lacks jurisdiction to hear this dispute.

However, Respondents’ argument ignores the purpose of associational/organizational
standing. Local 1000 may pursue the instant petition under its associational standing rights,
thereby invoking the rights applicable to its individual members. There is no question an
individual union member has standing to independently cﬁallenge the furlough Order under
Government Code séction 19826(b). If the furlough Order is implemented, Local 1000 members
wil] suffer an injury unique to represented state employees, as the Governor’s violation of sectioﬁ
19826(b) will result in a ten percent (10%) salary reduction for these state employees—an injury not
shared by the general public. Thus, Local 1000 members have an independent right, not subject to
PERB jurisdiction, to challenge the Order. The exhaustion requirement does not apply to
individual Local 1000 members since they do not have standing to seek PERB or contractual
remedies for the furlough Order. In turn, because the writ is based on Local 1000's associational
standing, no exhaustion of remedies is required.

Respondents’ demurrer also mis-characterizes the issues presented to the court as solely a
“labor dispute” in an attempt to avoid this Court’s jurisdiction and confer jurisdiction upon PERB.
(Demurrer, page 11, lines 17-20.) Despite this mis-characterization, jurisdiction in PERB cannot
be conferred merely because the Respondents contend that the Dills Act may be implicated in the

resolution of the claims presented. Because the petition does not expressly or impliedly allege

LOCAL 1000's OPPOSITION TO DEMURRER 1

SEIU JA 000140



SEIU LOCAL 1000
1808 14™ Street
Telaphone: {916) 854-1279

Sacramento, Califomia 95811

—

O 0 N A e WwN

[ T L T

conduct proscribed in the Dills Act, PERB does not have jurisdiction over this dispute. Moreover,
simply because Local 1000 filed an unfair practice charge on a separate issue does not dictate
PERB’s jurisdiction in this case.

Respondents® demurrer incorrectly asserts that Local 1000's Fair Labor Standards Act
(“FLSA”) claims in the third cause of action are not ripe. However, the argumel;t fails to
recognize the legal standard on demurrer which requires the Court to accept as true all properly
pleaded facts in the petition. The petition alleges that the State of California has no system or
mechanism in place to account for and pay overtime wages for formerly exempt employees.

(Local 1000 Petition § 27, p. 8.) The petition further alleges that currently exempt employees will
work beyond 40-hours in a workweek. (Jd.) These allegations are beyond speculative and must be
taken by the Court as true. Yet, Respondents never dispute that their furlough plan failed to take
into account the effect of the furloughs on non-exempt employees. Indeed, Respondents have
failed to provide any facts which contradict the allegations of the petition.

For these reasons, Petitioners respectfully request that this Court overrule the demurrer in
its entirety. In the alternative, should the Court find any deficiencies in the petition for writ of
mandate, Petitioners, seek leave to amend.

II. STATEMENT OF FACTS .

In the interest of avoiding duplication, Petitioner Local 1000 incorporates the Summary of
Material Facts in Respondents’ opening brief, In addition, Local 1000 includes the following facts
and corrects Respondents’ mis-characterization of Local 1000's unfair practice charge. Contrary to
Respondents’ claim, the unfair practice charge filed by Local 1000, identified as PERB Case No.
SA-CE-1752-8, does not involve the same claims raised in Local 1000's petition.

Rather, Local 1000's unfair practice charge alleges that the State of California has been
engaging in bad faith bargaining (also known as “surface bargaining”} through a series of acts
dating back to August 2008. The unfair practice charge focuses on the parties’ interactions at the
bargaining table. (See, “Exhibit C” to Respondents” Request for Judicial Notice.”) The furlough
Order is just one example, among many, cited in the charge to support Local 1000's theory that the

ongoing conduct of the DPA and the Governor demonstrates that they have not been bargaining in
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good faith as required under the Dills Act. (Id.)

Respondents confuse Local 1000's “bad faith bargaining” theory with a “unilateral change”
theory or allegations of a collective bargaining agreement violation—which are two distinc‘t claims.
Thus, contrary to Respondents’ assertion in the demurrer, Local 1000 has not abandoned its bad
faith bargaining unfair practice charge and continues to pursue its remedies in that matter. Local
1000's unfair practice charge rests on entirely different facts and legal theories than the instant
writ. The writ alleges that the furlough Order lacks statutory or constitutional authority, and
therefore only the Superior Court, not PERB, has jurisdiction over those claims.

III. ARGUMENT

To avoid repetitive arguments, Local 1000 incorporates and adopts those arguments in the
opposition papers filed by co-Petitioners CASE, CAPS, and PECG, which refute Respondents®
arguments that PERB has exclusive, initial jurisdiction over this matter, and that the state
employee unions failed to exhaust administrative and contradicted remedies prior to filing their
writ actions.

A. LEGAL STANDARD FOR DEMURRER

A general demurrer admits all material facts that are properly pleaded. (C&H Foods Co. v.
Hartford Ins. Co., (1984) 163 Cal.App.3d 1055, 1062.) Generally, material facts alleged in the
complaint are treated as true for the purpose of ruling on the dem}xrrer. (Gruenberg v. Aetna Ins.
Co. (1973) 9 Cal.3d 566, 572.) Also taken as true are facts that may be implied or inferred.from
those expressly alleged. (Harvey v. City of Holtvile (1969) 271 Cal.App.2d 816; Miranda v. Great
Southwest Fire Ins. Co. (1975) 50 Cal.App.3d 492, disapproved in part on other grounds in Wood
v. Elling Corp. (1977) 20 Cal.3d 353, 362 fn. 7.) Also accepted as true are the recitals of
evidentiary facts contained in exhibits attached to the petition. (Satten v. Webb (2002) 99
Cal.App.4th 365, 375.)

In a ruling on demurrer, the trial court is required to construe the complaint liberally with a
view to substantial justice between the partics. (Code Civ. Proc., § 452; Cameron v. Wernick
(1967) 251 Cal. App.2d 890.) If the facts as alleged by the petitioner state a cause of action under
any possible legal theory, the Court must order the demurrer overruled. (City of Morgan Hill v.
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Bay Area Air Quality Management Dist. (2004) 118 Cal. App.4th 870.)

Moreover, a demurrer may not be strengthened by bringing in evidentiary material that
discloses a defect in the complaint. As the court stated in Colm v. Francis (1916) 30 Cal.App.
742, 752: “It is wholly beyond the scope of the inquiry to ascertain whether the facts stated are true
or untrue. That is always the ultimate question to be determined by the evidence upon trial of the
questions of fact.” In short, the ruling on a demurrer determines a legal issue on the basis of
assumed facts, i.¢., those alleged in the complaint, regardless of whether they ultimately prove to
be true. (See, 5 Witkin, Cal. Proc. (4th ed. 1997) Pleading, § 900, pp. 358-360.)

It is long held that to sustain without leave to amend a demurrer to a mandamus petition is
generally abuse of c‘liscretion unless the petition shows on its face that it is incapable of
amendment. (Tringham v. State Board of Education (1955) 137 Cal. App. 2d 733.)

B. PERB DOES NOT HAVE EXCLUSIVE, INITIAL JURISDICTION OVER THIS

DISPUTE DUE TO PETITIONER’S ASSOCIATIONAL STANDING

Respondents’ demurrer rests on the erroneous premise that Local 1000 loses its
associational standing rights to pursue a writ of mandate under section 1085 of the Code of Civil
Procedure simply because it is a labor organization. Respondents incorrectly argue that Local
1000 has only two options to challenge the furlough Order: (1) Local 1000 must file an unfair
practice charge with PERB; and/or (2) Local 1000 must file a grievance under its MOU with the
State. As a consequence, Respondents reason that the Court lacks jurisdiction to hear this dispute.
Respondents’ argument, however, ignores the purpose of associational/organizational standing.
Respondents’ arguments and supporting case law are, therefore, inapplicable.

When a party pursues a claim under its associational standing rights, that party invokes
rights applicable to its individual members; not its own independent rights. This is because
associational standing is a form of “third party” standing. In secking issuance of this writ, Local
1000 is standing in the place of its individual union members who are represented state employees.
Thus, Local 1000 asserts a separate and distinct claim that does not fall within PERB’s exclusive,
initial jurisdiction.

i
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The proper analysis is whether a represented employee would be independéntly barred
from seeking declaratory and injunctive relief under section 1085. There is no question an
individual union member has standing to independently challenge the furlough Order. Section
1085 creates a broad right to the issuance of a writ of mandate to “compel performance of an act
which the law specifically enjoins.” Consequently, section 1085 is available not only to those who
have enforceable private rights, but to those who are “beneficially interested” parties within the
meaning of Code of Civil Procedure section 1086. (California Homeless and Housing Coalition v.
Anderson (1995) 31 Cal. App. 4™ 450, 458.)

A “beneficial interest” means the petitioner has a special interest over and above the
interest of the public at large. (State Water Resources Control Bd. Cases (2006) 136 Cal. App. 4*
674, 829.) To invoke associational standing, petitioner must simply identify members and provide
facts suggesting that it can pursue a claim on behalf of its members. (4ssociated Builders &
Contractors v. San Francisco Airports Comm. (1999) 21 Cal. 4™ 352, 361.) While the general
public has an interest in the Governor complying with state laws, Local 1000 members have a
unique interest in challenging the illegal Order over and above the public’s interest. This is true
because the Order involves violations of law that directly impact payment of their salaries. There
can be no question that Government Code section 19826 expressly prohibits the Governor and the
DPA from tampering with the salaries of represented state employees. Local 1000 members
therefore have a unique interest in ensuring that section 19826 is enforced.

Our courts have historically held that such a unique interest confers standing on private
individuals when they are members of an identifiable subgroup. In Kappadahl v. Alcan Pacific
Co. (1963) 222 Cal. App.2d 626, the court concluded that property owners had standing to pursue
a writ to require county building inspectors to revoke permits issued in violation of county
ordinances because the property owners had unique concerns over property devaluation and
increased traffic—injuries not shared by the general public. Similarly, if the farlough Order is
implemented, Local 1000 members will suffer an injury unique to represented state employees, as
the Governor’s violation of section 19826(b) will result in a ten percent (10%) salary reduction for
these state employees—an injury not shared by the general public. There can be no question that
LOCAL 1000's OPPOSITION TO DEMURRER 5
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Local 1000 members have an independent right, not subject to PERB jurisdiction, to challenge the
Order.

Petitioner Local 1000 is a labor organization that represents state employees who are
subject to the furlough Order. To establish associational standing, Local 1000 must demonstrate
that its members would have standing to sue on their own right. (Associated Builders and
Contractors Inc, v. San Francisco Airports Com., supra, 21 Cal. 4" at p. 361.) Local 1000
members certainly have a special interest over and above the public at large in ensuring
Respondents carry out their obligations under Government Code section 19826. Local 1000
therefore has' associational standing to contest the legality of the furlough Order and pursue this
writ action, - ‘

The flaw in Respondents’ demurrer is that it assumes that Local 1000 is pursuing this
action solely on behalf of itself. Accordingly, Respondents focused their arguments on whether
Local 1000 itself is preempted by the Dills Act or must first exhaust any contractual remedies
available. In doing so, Respondents failed to comprehend that Local 1000 filed this writ under its
associational standing rights in the capacity of a represented state employee. As such, PERB does
not have exclusive, initial jurisdiction over this dispute.

The issue is whether a state employee filing a section 1085 writ to enjoin the furlough
Order is preempted by the Dills Act or must pursue a contractual remedy. As discussed below,
due to its associational standing, Local 1000 is not required to exhaust administrative or
contractual remedies.

C. PETITIONER HAS NO OBLIGATION TO EXHAUST ITS ADMINISTRATIVE
OR CONTRACTUAL REMEDIES

L Individual Local 1000 Members Do Not Have The Right To File At PERB And
Therefore Do Not Have Any Remedies To Exhaust At PERB

Respondents’ argument that Local 1000 must exhaust administrative remedies at PERB is
inapplicable to the individual members impacted by the furlough Order. To be specific,
Respondents assert that Local 1000 should first pursue an unfair practice charge at PERB.
Respondents’ demurrer identifies the issue as follows: “whether the Governor committed an unfair

labor practice by declaring a fiscal emergency, thereby bypassing bargaining with the employee
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organizations over the impleme_ntation of employee furloughs as a cost saving measure.”
(Demurrer, p. 9, lines 7-9.) Respondents therefore frame the issue as a failure “to meet and confer
in good faith,” or the unilateral reduction of wages and work hours, which is governed exclusively
by the Dills Act. (Demurrer, p. 9, lines 9-10.)

The option to file an unfair practice charge, however, doesnot apply to Local 1000's
individual members on whose behalf Local 1000 seeks court intervention. Unlike labor
organizations, individual union members do not have the right to pursue unilateral change or bad
faith bargaining charges at PERB.

The Dills Act provides that “once an employee organization is recognized as the exclusive
representative of an appropriate unit, the recognized employee organization is the only
organization that may represent that unit in employment relations with the state.” (Gov. Code §
3515.5 (emphasis added).) PERB precedent has long held that individual union members do not
have standing to allege unilateral change violations. (Qmwstmm)
(1988) PERB Decision 667.) An individual Local 1000 member therefore cannot file an unfair
practice charge at PERB alleging that the Governor or the DPA violated the Dills Act by issuing a
furlough Order which unilaterally reduces salaries or work hours. Such an action would be
dismissed by PERB due to lack of standing. Indeed, PERB recently dismissed a case where an
individual employee sought a PERB remedy for the unilateral reduction of his work hours,
(Qakland Unified School District (2007) PERB Decision 2586-E.)

Moreover, the duty imposed on the Governor to meet and confer regarding terms and
conditions of employment is specifically limited to the exclusive representative. Government
Code section 3517 states: “The Governor, or his representative as may be properly designated by
law, shall meet and confer in good faith regarding wages, hours, and other terms and conditions of
employment with representatives of recognized employee organizations...” (Emphasis added.)
PERB has held that individual employees lack standing to allege violations of sections which
protect the collective bargaining rights of employee organizations. (State of California
(Department of Corrections) (1993) PERB Decision No. 972-S.) An individual Local 1000
member therefore does not have standing to allege that the Governor or the DPA failed to meet

LOCAL 1000's OPPOSITION TO DEMURRER 7

SEIU JA 000146



O 0 N9 A W AW -

p— et
N = O

1808 14" Strest

Sacramento, California 95811

WPt Il WU DWW

Telephone: {916) 554-1279
N N [am—y [ It — — — —

[\
oo

and confer in good faith as this is a collective bargaining right owed e:;clusively to the certified

bargaining representative.

Because individual employees do not have standing to pursue collective bargaining rights
at PERB, they do not have the obligation to exhaust these administrative remedies, The
exhaustion requirement only applies where there exists an adequate legal remedy. (Eight
Unnamed Physicians v. Medical Executive Comm. of the Med. Staff of Washington Township
Hosp. (2007) 150 Cal.App.4th 503, 510.) The exhaustion requirement does not apply if no
administrative remedy is available or exhaustion would be futile. (Kaiser Foundation Hospitals v.
Superior Court (2005) 128 Cal.App.4th 85, 99-100; Ogo Associates v. City of Torrance (1971) 37
Cal.App.3d 830.) It is clear that the exhaustion requirement does not apply to individual Local
1000 members since they do not have standing to seek PERB remedies for the furlough Order.
Because the writ is based on Local 1000's associational standing, no exhaustion of PERB remedies
is required.

2, Individual Local 1000 Members Cannot Pursue Contractual Violations And

Therefore Do Not Need To Exhaust Their Contractual Remedies

It is well established that an individual union member cannot pursue remedies for a
violation of the union contract. In Jones v. Omnitrans (2004) 125 Cal. App.4th 273, the court
confirmed that only the union has the authority to pursue violations of the collective bargaining
agreement. In reaching this conclusion, the Court cited to the Supreme Court case Vaca v. Sipes
(1967) 386 U.S. 171, 191-192:

“Though we accept the proposition that a union may not arbitrarily
ignore a meritorious grievance or process it in perfuncto fashion,
we do not agree that the individnal employee has an absolute
right to have his grievance taken to arbitration regardless of the
provisions of the applicable collective bargaining agreement. . ..
In providing for a grievance and arbitration procedure which gives
the union discretion to supervise the grievance machinery and to
invoke arbitration, the employer and the union contemplate that each
will endeavor in good faith to settle grievances short of arbitration.
Through this settlement process, frivolous grievances are ended
prior to the most costly and time-consuming step in the grievance
procedures. Moreover, both sides are assured that similar
complaints will be treated consistently. . . . [{] If the individual
employee could compel arbitration of his grievance regardless of
its merit, the settlement machinery provided by the contract

LOCAL 1000's OPPOSITION TO DEMURRER 8

SEIU JA 000147



BN WWedrNts | WYY
1808 14 Swreet
Sacramento, California 95811
Telsphone: (916) 554-1279

o 00 NN N v bh W N e

N N N e e e el e e e e e e

would be substantially undermined . . . . Moreover, under such ﬁ
rule, a significantly greater number of grievances would proceed
to arbitration. This would greatly increase the cost of the
grievance machinery and could so overburden the arbitration
process as to prevent it from functioning successfully.” (Vaca at
pp. 191-92 (emphasis added).)

The Supreme Court was clear that individual employees may not compel arbitration on
their grievances. (/d.) Rather, the union, not the individual employee, controls which grievances
may proceed to arbitration. To hold otherwise, would risk the efficiency of the grievance
procedure negotiated by the parties. Individual union members, therefore, do not have a
guaranteed contractual remedy. Because individual union members have no right to pursue
contract violations, those same individuals cannot be required to exhaust the contractual remedies
which are not available to them. (Kaiser Foundation Hospitals v, Superior Court (2005) 128
Cal. App.4th 85, 99-100; Ogo Associates v. City of Torrance (1971) 37 Cal.App.3d 830.)

Respondents’ demurrer fails to address PERB preemption and the failure to exhaust
administrative remedies when a writ is filed on behalf of individual members under an

associational standing theory. Accordingly, the demurrer must be overruled. However, should the

Court determine that the petition lacks sufficient facts to support associational standing, Petitioner

requests leave to amend.
D. THE CONDUCT AT ISSUE IN THE PETITION DOES NOT IMPLICATE THE
DILLS ACT AND THEREFORE PERB LACKS JURISDICTION
In determining whether PERB has jurisdiction over any matter, the initial question should
be whether the party seeking relief is alleging conduct which constitutes an unfair practice or
violation of the Dills Act. (California Teachers Assn. v. Livingston Union School Dist. (1990) 219
Cal.App.3d 1503, 1511.) In general, the Dills Act identifies the following state employer conduct
as unlawful: (1) to interfere with the exercise of rights conferred by the act on employees or their
unions; (2) refuse to meet and confer in good faith; (3) interfere with, dominate, or discriminate
among employee organizations; or (4) refuse to participate in the impasse procedures. (Gov. Code
§ 3519.) Petitioners have not alleged any of the state employer violations listed in the Dills Act.
Rather, the petition is premised on a separate and distinct statutory right contained in Government
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Code section 19826(b). PERB has no authority to remedy conduct not expressly or impliedly
proscribed by its governing statutes. (California Teachers Assn. v. Livingston Union School Dist.
(1990) 219 Cal. App.3d 1503, 1525.) Because the petition does not expressly or impliedly allege
conduct proscribed in the Dills Act, PERB does not have jurisdiction over this dispute.

Furthermore, jurisdiction in PERB cannot be created merely because a party contends that
the Dills Act may be implicated in the resolution of a claim. (Id. at 1519.) Respondents’ attempt
to characterize this as a “labor dispute” is merely an attempt to circumvent the jurisdiction of this
Court. (Demurrer, page 11, lines 17-20.) If this matter was solely a labor dispute, then individual
employees would be divested of their right to enforce section 19826(b). As is argued above, each
individual Local 1000 member affected by the furlough Order has standing to bring the instant
petition. As such, Respondent cannot adequately characterize this dispute as one which is isolated
to the state employer and state employee unions.

MOreover, the fact that Local 1000 filed an unfair practice charge on an unrelated issue is
not determinative in this case. The unfair practice charge alleges that the State of California has
been engaging in bad faith, or “surface” bargaining through a series of acts dating back to August
2008. The furlough Order is just one example cited in the unfair practice charge of the ongoing
conduct that shows the DPA and the Governor have not been bargaining in good faith as required
under the Dills Act. Respondents confuse Local 1000's “bad faith” theory with a “unilateral
change” theory or allegations of a collective bargaining agreement violation—which are two
distinct claims. Local 1000's unfair practice charge rests on entirely different facts and legal
theories than the instant writ. The writ alleges that the furlough Order lacks statutory or
constitutional authority, and therefore only the Superior Court, not PERB, has jurisdiction over
those allegations.

Indeed, even if Local 1000 filed an unfair practice charge on the exact issue contained in its
petition such pleading would not automatically confer jurisdiction on PERB. The mere fact that an
unfair practice charge is filed does not confer jurisdiction on PERB. (Public Employment
Relations Bd. v. Modesto City Schools Dist. (1982) 136 Cal.App.3d 881, 890 (fact that district
filed “unfair practice claims did not confer jurisdiction upon PERB”).) Thus, simply because
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Local 1000 filed an unfair practice charge on a separate issue does not dictate PERB’s jurisdiction
in this case.

This jurisdictional issue was discussed in Wygant v. Victor Valley Joint Union High School
Dist. (1985) 168 Cal.App.3d 319. In Wygant, a school district policy required that a teacher
complete so many units of professional growth within a four year period in order to advance on the
experience portion of the district’s salary schedule. The plaintiff teacher failed to eam sufficient
professional growth units within the four year period and was denied credit for two years of
experience. She filed a petition for writ of mandate seeking reclassification on the salary schedule
and rescission of the district’s professional growth policy, claiming the policy violated the mandate
of Education Code section 45028 that certified employees be uniformly classified based on years
of training and experience. (/4. at pp. 321-322.)

Notably, the Court of Appeal rejected the district’s claim that the plaintiff was required to
exhaust her administrative remedies before PERB. The court explained the matter did not involve
a claimed unfair practice charge under the EERA but a violation of a specific provision of the
Education Code. (Zd. at 322-323.) The court rejected attempts to transform the plaintiff’s claim

into one that the district failed to meet and confer in good faith. According to the court: “Every

employee lawsuit complaining of acts of a school district qua employer arguably raises a question
of whether a school district was meeting and negotiating in good faith, yet PERB’s exclusive
Jurisdiction is not all inclusive.” (Id. at 324-325 (emphasis added).)

This matter is analogous to Wygant because the conduct alleged in the instant petition does
not involve a clghned unfair practice charge under the Dills Act but, rather, a violation of a
specific provision of the Government Code: section 19826(b). As in Wygant, this Court should
reject Respondents’ attempts to transform the Petitioner’s claim into one that the State failed to

meet and confer in good faith.

E. PETITIONER’S REQUEST FOR DECLARATORY RELIEF PURSUANT TO THE
FLSAIS RIPE FOR REVIEW

Respondents’ demurrer alleges that Local 1000's FLSA claims in the third cause of action

are not ripe. Accordingly, Respondents argue that the court must sustain their demurrer as to this
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cause of action. This argument, however, fails to correctly apply the demurrer standard, as the
argument requires the court to first invalidate the factual contentions in Local 1000' petition.
Material facts alleged in the complaint are treated as true for the purpose of ruling on the demurrer.
(Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 572.) Also taken as true are facts that may be
implied or inferred. from those expressly alleged. (Harvey v. City of Holtvile (1969) 271
Cal.App.2d 816; Miranda v. Great Southwest Fire Ins. Co. (1975) 50 Cal.App.3d 492,
disapproved in part on other grounds in Wood v. Elling Corp. (1977) 20 Cal.3d 353, 362 fn. 7.)
The Court must also accept as true the recitals of evidentiary facts contained in exhibits attached to
the complaint. (Satten v. Webb (2002) 99 Cal. App.4th 365, 375.) Because all allegations of the
complaint are taken as true, unless contradicted by matters of which judicial notice may be taken,
Respondents’ demurrer must be overruled.

Respondents argue that the FLSA issue is not ripe because there is no evidence the State of
California will neglect to pay overtime to formerly exempt employees who are furloughed.
(Demurrer, p. 14, lines 11-13.) Respondents take the position that the claims are hypothetical.
This argument ignores the factual allegations in the petition. First, the petition alleges that the
State of California has no system or mechanism in place to account for and pay overtime wages for
formerly exempt employees. (Local 1000 Petition %27, p. 8.) It should be noted that Respondents
never dispute that their furiough plan failed to take into account the effect of the furloughs on non-
exempt employees. Moreover, the petition alleges that currently exempt employees will work
beyond 40-hours in a workweek. (/d.) These allegations are beyond speculative and must be
taken by the Court as true. (Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 572.)

Respondents reliance on Younger v, Superior Court of Sacramento County (1978) 21
Cal.3d 102 is inapposite. Younger does not involve a demurrer. As such, the court did not review
the factual allegations to determine whether, if true, the parties were entitled to relief. Moreover,
in Younger, the court made clear that it refused to address whether a state agency would violate
California law for two reasons. First, the court noted that the allegations were not part of the writ.
’i‘he court pointed out that, “[the claims] are not issues in any case before us - in either of the

present proceedings or in either of the two companion matters hereto.” (/d. at 119.) Second, the
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court noted that since petitioners failed to raise their claims in their original petition, they also
failed to include any contentions that the state would be unable to comply with the law, stating
that: “There is no claim that this data cannot be extracted and compiled during the two-year
statutory delay before destruction of the underlying records.” Younger at p. 116.)

In contrast, Local 1000's petition includes factual contentions to support its claim that the
State of California will violate the FLSA if allowed to implement its furloughs as planned. Local
1000 contends that formerly exempt-employees will continue to work more than 40-hours in a
workweek to accomplish their assignments, and that the state has no mechanisms or systems in
place to track and pay overtime to them. These allegations, which must be taken as true, clearly
set forth an actual and present controversy over Respondents’ violation of the FLSA. It is
therefore Respondents’ burden on demurrer to set forth facts which prove that the furlough plan
recognizes the need to pay overtime to exempt employees during furlough weeks, and implements
a means of ensuring that accurate overtime payments are made, Respondents have failed to
provide any facts which contradict the allegations of the petition and, therefore, the demurrer must
be overruled.

IV. CONCLUSION

Based on the foregoing, Petitioners respectfully request that this Court overrule the demurrer
in its entirety. In the alternative, should the Court find any ‘deficiencies in the petition for writ of
mandate, Petitioner seeks leave to amend.

DATED: January 20, 2009

SERVICE EMPLOYEES INTERNATIONAL UNION
LOCAL 1000

By

J. FELIX DE LA TORRE
BROOKE D. PIERMAN
Attorneys for Petitioner/Plaintiff
SEIU LOCAL 1000
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On January 20, 2009, I served the following:

SEIU LOCAL 1000's OPPOSITION TO DEMURRER TO VERIFIED PETITION
FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF

IX] (BY ELECTRONIC SERVICE) Via TRO mandati:g electronic service. The
document was served electronically and the transmission was reported as complete and without
eITor.

[SEE ATTACHED)

1 declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this Declaration was executed on January 20, 2009, at
Sacramento, California.
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1 L
2
' INTRODUCTION
3
4 The State of California is facing an unprecedented and growing financial disaster,
5 | Over the past six months, the State’s fiscal crisis has escalated. Since the current State budget
6 || was enacted on September 23, 2008, the national economic recession has deepened driven largely
7 | by crises in the banking and housing industry. This national economic crisis has directly
8 | impacted California’s budget. The budget was predicated on anticipated revenues that have fallen
9 | well below the estimates made at the time the budget was signed.
10 In response to this decpening economic crisis, the Governor called emergency
11 | legislative sessions to address the impact of the revenue shortfall on the State budget. However,
12 | no solution to the State budget crisis has yet to be achieved and the State is now on the brink of
13 || insolvency. The undisputed, irrefutable evidence demenstrates the State is running out of money
14 | and will, according to estimates by the State Controller, run out of cash in February. The
15 | Governor has determined that the furlohughing of state employees two days a month is an
16 | unavoidable and necessary step to help alleviate the pending budget and solvency crisis.
17 The fundamental issue before this Court is whcther the Governor of the State of
18 Calnforma may exercise the executive power granted hxm in order to address a fiscal crisis of
19 | unprecedented dimension. Petitioners would have this Court believe that the Governor does not
20 | have the authority to act in the manner he has, i.e., ordering a two-day a month furlough for state
21 | employees. As the discussion to follow will amply demonstrate, the Governor does possess this
22 | authority and has exercised it in both a reasonable and responsible manner. Respondents have
23 | made every effort to avert the necessity of adopting furloughs. However, there are simply no
24 | other available options for immediate action. Petitioners fail to address the obvious: there is a
25 | serious emergency requiring immediate action and the Governor has taken one step within his
26 | authority, the furloughing of state employees two days a month, to‘ respond to this situation.
27 || Pelitioners’ attempt to enjoin the State from adopting the furlough will only worsen the State’s
* 28 | dire economic conditions and impose a far greater harm than the effect of furloughing state
& Gonany | 2801 -1
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1 | employees. Accordingly, Respondents Governor Arnold Schwarzenegger, State of California,

2} David Gilb, and Department of Personnel Administration request that this Court deny the various

3 | petitions for writ of mandate submitted by the petitioner public employee unions.

4

s IL

6 STATEMENT OF FACTS ,

A. Efforts to Address the State Budget Crisis Prior to Issuance of the Subject Executive
7 M
8
On July 31, 2008, Governor Schwarzenegger issued Executive Order §-09-08

’ directing the State to take various emergency measures in light of the budget impasse. (7-31-08
10 Exec Order, Exhibit 1 to the Declaration of David W. Tyra [*Tyra Declaration”].) In the
! Executive Order, the Governor directed state agencies and departments “to cease and desist
2 authorization of all overtime for employees effective July 31, 2008[.}” (I1d)
v On September 23, 2008 the Governor signed into law a new budget for the 2008-
. 2009 fiscal year. (9-23-08 Gov Press Release, Exhibit 2 to Tyra Declaration.) Shortly after
' signing the budget, the national economy took a serious downturn resulting in an unanticipated
‘¢ and significant reduction in revenues forecast in the 2008-2009 budget. (Declaration of Michael
7 C. Genest [“Genest Declaration™}, ¥ 4.) Besides the revenue shortfall, the State’s Department of
'8 Finance also determined by the end of the 2008 fscal year the State would amass a budget deficit
P of $11.2 billion based solely on the impact of the budget compromise. (Governor’s Budget for
20 Special Session 08-09, Exhibit 3 to Tyra Declaration.) The Department of Finance also initially
2! determined revenue for the 2009-2010 fiscal year would be $13 billion lower than projected. (1d)
2 Absent immediate action the conclusion was the “state will run out of cash in February and be
2 unable to meet all of its obligations for the rest of the year.” (Id.)
2 In the Department of Finance’s October 2008 Finance bulletin, the Department
2 determined the “Preliminary General Fund agency cash for October was $923 million below the
2 2008-09 Budget Act forecast of $10.667 billion.” September’s revenues included the third
z: estimated payments for personal income tax filers and calendar-year corporations. At that point

o & Guany | 082801 "2-
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1 | the Department concluded “year-to-date revenues are $1.06 billion below the $22.58 billion that
2 | was expected.” (DOF, Oct 2008 Finance Bulletin, Exhibit 4 to Tyra Declaration.)
3 In response to the unanticipated budget deficit, the Governor, on November 6,
4 | 2008, issued a special session proclamation calling—for an emergency session of the Legislature to
5 | immediately address this looming crisis. (Governor’s 11-06-08 Special Session Proclamation,
6 | Exhibit 5 to Tyra Declaration.) On the same day, the Governor also issued a letter to all state
7 § workers informing them of some of the plans he was proposing in order to save state funds which
8 1 would impact st;te workers. (Governor’s 11-6-08 letter to state employees, Exhibit 6 to Tyra
9 | Declaration.) In the letter, the Governor also informed State employees he would be convening
10 § the Legislature to attempt to seek a comprehensive solution to the entire budget crisis.
11 In an effort to work with State bargaining unit representatives, the Department of
12 | Personnel Administration (“DPA”) put forth proposals to the labor unions in early November of
13 | 2008 including, but not limited to, a proposed one-day furlough and elimination of two holidays
14 | per year, Petitioners did not agree to either of these proposals. The state employee unions,
15 | however, including Petitioners in this case, have all recognized and acknowledged the State of
16 | California is facing a serious and immediate fiscal crisis. (CASE Public Information and
17 | Announcements, Exhibit 7 to Tyra Declaration; SEIU Local 1000 Update, Exhibit 8 to Tyra
18 | Declaration; PECG Weekly Update, Exhibit 9 to Tyra Declaration.)
19 The Legislature convened in special session in or about earl y November of 2008 in
20 | an effort to resolve the pending budget crisis. No resolution was reached. On December 1, 2008,
21 | the Governor issued a proclamation addressing the deepening financial crisis and the likelihood
22 | that “this fiscal year’s deficit will cause the State to miss payroll and school payments at the
23 | beginning of 2009.” (Governor’s 12-1-08 Proclamation, Exhibit 10 to Tyra Declaration.) In this
24 1} proclamation, the Governor also reconvened the Legislature for another special session to address
25 § the fiscal emergency. The Legislature reconvened in special session but, to date, a solution to the
26 | budget problem proves illusive. The Department of Finance also recalculated its estimates and
27 | found revenues for the 2008-2009 fiscal year were expected to be $14.8 billion below the
28 § estimate at the time the 2008-2009 budget was enacted. (Genést Declaration, 4 4.) The deficit
&, Granr | 25280 -3-
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1 | had increased by more than $3 billion in the span of approximately two months. The State

2 | Department of Finance also determined the State’s inability to reach a solution on the State’s

3 | deficit had caused the deficit to increase and the State would now have a $41.6 billion deficit by

4 || the end of the 2009-2010 fiscal year. (Genest Declaration, 5.) As aresult of the devastating

5 § budget deficit, the conclusion reached was that the State will run out of funds by February 2009.

6 | (Genest Declaration, ¥ 8.)

7

o B. The Subject Executive Order.

9 Faced with a financial catastrophe of unprecedented proportions, and the fact that a
10 { solution acceptable to both the Governor and the Legislature was proving illusive, the Governor
11 | issued an Executive Order on December 19, 2008 declaring an emergency pursuant to
12 | Government Code Section 3516.5. (12.19.06 Exec Order, Exhibit 11 to Tyra Declaration,

13 || referred to hereafter as “the Executive Order.”) In the Executive Order, the Governor reiterated
14 | the fact that absent immediate action, the State will run out of cash in February of 2009 and will
15 | not be able to meet its obligations. (Id.) The Executive Order directed the implementation of a
16 | two-day a month furlough plan for all State employees commencing in February of 2009. (Id.)
17
'8 C. Cost Savings to the State Resulting from the Furloughs.
19 For the 2008-2009 fiscal year, the two-day furlough would amount to an estimated
20 | savings to the General Fund in the amount of $298,541,141. (Declaration of Alene Shimazu
21 | [*Shimazu Declaration], § 5.) The savings to the General Fund for excluded unrepresented
22 | employees is estimated at $76,837,793 for fiscal year 2008-2009. (Shimazu Declaration, %5)
23 ¢ For the 2009-2010 fiscal year, the two-day furlough would amount to an estimated savings to the
24 § General Fund in the amount of $716,498,739. (Shimazu Declaration, § 6.) The savings to the
25 1 General Fund for fiscal year 2009-2010 for excluded unrepresented employees is estimated at
26 { $184,410,703. (Shimazu Declaration, 76.) The savings to the General Fund is estimated at
27 | $75,075,787 per month by implementing a temporary two-day a month furlough for represented
28
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I I and excluded unrepresented employees covering a seventeen-month period. (Shimazu

2 |} Declaration, §7.)

; ‘

D. Efforts to Meet and Confer with State Public Employee Unions Regarding the

4 Furloughs.

> All Petitioners in this case are currently covered by Memoranda of Understandings

: (MQOU) that,are currently in full force and effect. (Chapman Declaration, 7] 12-15.)

’ On December 19, 2008, DPA telephoned and sent out letters to all of the state

: public employee unions advising them of the furloughs and offering to bargain over the impacts

’ of their implementation. (Declaration of Julie Chapman [“Chapman Declaration™}, 49 4, 5.)
10 Since sending out the letter, DPA has met with SEIU and PECG to begin bargaining over the
. impacts of the furloughs. (Chapman Declaration 99 6-9.) DPA has a meeting scheduled with
12 CASE on January 23, 2009 to bargain over the impacts of the furloughs. (Chapman Declaration,
. 110.) CAPS has not yet requested to meet to bargain over the impacts of the furloughs.
. (Chapman Declaration, § 11.)
& DPA currently is attempting to meet with all state employee unions regarding the
1o implementation of the furloughs. (Chapman Declaration, { 6.) DPA is working to ensure the
o furloughs will comply with the Fair Labor Standards Act. (Chapman Declaration, § 16.) During
'8 the 17-month furlough period, no state employeewill be paid less than $6.55 per hour (i.e., the
? federal minimum wage under the FLSA) for the duration of the furloughs. (Declaration of
2? Bernice Torrey [“Torrey Declaration™], § 4.)
22} g, Confirmation of State Fiscal Crisis Since Issuance of the Executive Order.
23 |

On December 19, 2008, the California State Controller, John Chiang, released a
% stalement urging the Governor and Legislature to reach a resolution in order to prevent the State
» from running out of cash in late February. (12-19-08 Chiang Press Release, Exhibit 12 to Tyra
z: Declaration.) On December 22, 2008, Chiang sent a letter to the Governor and the Legislature,
28
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N I} reiterating the Se\ié.rit)f-bf the—ﬁscal crisis the State was facing. (12-22-08 Letter from Chiang,

O B

1 Exhibit 13 to TYra Declaration.) ;n this letter, Chiang stated,

[I1f current projections hold true, the State is less than seventy days
from running out of cash. Worse, my office’s analyses indicate
there will be no shelter from the storm as the State’s cash position
will remain negative throughout the remainder of the fiscal year.
As I indicated during the recent Legislative Budget Session, the
failure of the Governor and the Legislature to quickly arrive at an
agreement to responsibly address the State’s $41 billion budget
crisis would begin a cascading series of regrettable actions
necessary to conserve the State’s dwindling case reserves. (1d.)

O N )

O 3 N W

On January 13, 2009, the Director of the Department of Finance Michael Genest
10 | issued a special report titled “California at the Brink of Financial Disaster” detailing the State"s

11 | financial crisis and the immediate harm that will be caused when the State runs out of cash.

12 | (“California at the Brink of Disaster, Exhibit 14 to Tyra Declaration.) He confirmed the State is

13 1 expected to run out of cash in February. (Genest Dec. ] 8.)

14
|18

15
16 ARGUMENT

A. The Governor Has the Executive Authority to Issue the Subject Executive Order and
17 Order Furloughs of State Employees.
18 1. The Governor, as the State Employer, Is Authorized to Impose

Furloughs Pursuant to the Emergency Provision of the Dills Act,
19 Government Code Section 3516.5,
20
Confronted with an unprecedented fiscal emergency, the Governor acted pursuant

21

to his constitutional authority, and in his capacity as the state employer, to preserve the State’s
22

ability to meet its obligations by reducing the number of days employees work each month. The
23

Governor and DPA are statutorily “vested with the duties, purposes, responsibilities, and
24

jurisdiction ... with respect to the administration of salaries, hours, and other personnel related
25

matters....” (Gov. C. § 19816(a).) Furthermore, under the Dills Act, which governs labor
26

relations between the State and its employees (Gov. Code, § 3512, ef seq.), the Governor, or his
27

representative, is specifically authorized to negotiate wages, hours, and other terms and
28
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I | conditions of employment, with public employee exclusive bargaining representatives. (Gov.
2 } Code, § 3517.) The labor relations between the State and Petitioners are indisputably governed
3 | by MOUs, negotiated pursuant to the Dills Act, which contain provisions relating to hours of
. 4 || work, as well as other terms and conditions of employment. (See generally, Request for Judicial
5 | Notice submitted in support of Respondents’ demurrers.)' Not only does the Dills Act thus
6 || establish the legal framework for analyzing the labor relations between the State and Petitioners,
7 1 italso establishes the legal authority for the Governor’s exercise of his executive authority in
8 | issuing the subject Executive Order.
. 9
a. In the Event of an Emergency, Government Code Section 3516.5
10 Allows the Governor to Impose Terms and Conditions Without
1" First Bargaining.
12 Although furloughs may be subject to the meet and confer process under the Dills
13 | Act, the State is authorized to unilaterally act because of the current extreme fiscal crisis. (Gov.
14 1 Code, § 3516.5, see also Sonoma County Organization v. County of Sonoma (Sonoma County)
15 1| (1991) 1 Cal.App.4th 267.) Government Code section 3516.5 provides, in relevant part:
Except in cases of emergency as provided in this section, the
16 employer shall give reasonable written notice to each recognized
employee organization affected by any law, rule, resolution, or
17 regulation directly relating to matters within the scope of
representation proposed to be adopted by the employer, and shall
18 give such recognized employee organizations the opportunity to
(5 meet and confer...
In cases of emergency when the employer determines that a law,
20 rule, resolution, or regulation must be adopted immediately without
prior notice or meeting with a recognized employee organization,
21 the [employer] ... shall provide such notice and opportunity to meet
and confer in good faith at the earliest practical time following the
22 adoption of such law, rule, resolution, or regulation. (Emphasis
added.)
23
24 In Sonoma County, the court interpreted the same language contained in
25 | Government Code section 3516.5, in the Meyers Milias Brown Act (MMBA) (Gov. Code, §
26
2'7 ' As explained more fully below, the MOUs supersede various Government Code sections relied upon by
Petitioners, including sections 19826 and 19851. (See Gov. Code, § 3517.8, subd. (a), 3517.6, subd. (a))
Therefore the MOUs controt the terms and conditions of employment and Government Code sections
28 | 19826 and 19851 are inapplicable.
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1 } 3504.5). The court held a municipal employer was not required to bargain with the union before
2 || implementing a new work rule giving local supervisors authority to put employees on unpaid
3 || leave of absence in the wake of job actions by union members. The court held that irrespective of
4 | the county’s possible managerial right to implement the new work rule, the county’s obligation to
5 | meet and confer was excused by an emergency. (Emphasis added; Sonoma County, supra, 1
6 | Cal.App.4thatp.274)
7 The court further held that since the county had already determined there was an
8 | emergency, as reflected in the emergency ordinance, the burden shifted to the union to
9 | demonstrate there was not a bona fide emergency. (Jd., at p. 275-76, citing Evid. Code, § 663—
10 | presumption that public officers have properly exercised their duties.) The California Supreme
1T § Court, approving the holding in Sonoma County, has held that courts review public employer
12 } declarations of an emergency under an abuse of discretion standard. (See San Francisco Fire
13 | Fighters Local 798 v. City and County of San Francisco (2006) 38 Cal.4th 652, 669.)
14 Here, the State of California is facing an undeniable fiscal crisis of unprecedented
15 | dimension. On December 1, 2008, the Governor declared a fiscal emergency pursuant to Article
16 | VI, section 10, subdivision (f) of the California Constitution. (Executive Order, Exhibit 10 to
17 | Tyra Declaration.). The Governor’s declaration of fiscal emergency creates a rebuttable
I8 || presumption that an emergency in fact exists. (See Sonoma County, supra, 1 Cal.App.4th at p.
19 | 275-276 and Evid. Code, § 664.) The burden is shified to the Petitioners to demonstrate there is
20 } not an emergency justifying the Governor’s action. Petitioners have failed to present any
21 || evidence demonstrating the absence of an emergency. Furthermore, Petitioners do not present
22 | any evidence to rebut the Governor’s declaration of fiscal emergency.
23 In fact, the Petitioners concede the extreme magnitude of the fiscal crisis. (See
24 || Exhibits 7-9 to Tyra Declaration.) PECG, in its “Weekly Update” of January 9, 2009, states “the
25 || state is running out of cash. (Exhibit 9 to Tyra Declaration.) CASE’s “Public Information &
26 | Announcements” section of its website, in a post dated January 6, 2009, states that “CASE is
27 § aware of the fact that California is facing an unprecedented financial crisis.” (Exhibit 7 to Tyra
28 | Declaration.) SEIU’s December 17, 2008 “Update ‘08 quotes SEIU’s President: “California is
o & Grnai | 280! -8-
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I { headed over a cliff. The governor and the legislature need to work at this 24 hours a day untii

%]

they reach a resolution.” (Exhibit 8 to Tyra Declaration.) State Controller John Chiang has been
forced to stop payments to some construction contractors. He says the state will really run out of
money in February, which will make paying the State’s bills difficult if not impossible. (Exhibit
13 to Tyra Declaration.)

The Governor’s Executive Order made several findings specific to the extreme
fiscal crisis. Specifically, the Executive Order states, “due to developments in the worldwide and

national financial markets, and continuing weak performance in the California economy, there is

Lo D B - S T . T

an approximately $15 billion General Fund deficit for the 2008-09 fiscal year, which without

10 | effective action, is estimated to grow 1o a $42 billion General Fund budget shortfall over the next
11 18 months” and that “without effective action to address the fiscal and cash crisis, the cash

12 | reserve in the State Treasury is estimated to be a negative $5 billion in March 2009.” (Exhibit 10
13 § to Tyra Declaration.) The Executive Order further states that “it [is] likely that the State will miss
14 | payroll and other essential services payments at the beginning of 2009.” (/d.)

15 The Department of Finance and the State Controller’s Office agree an

16 | unprecedented fiscal crisis exists. (Genest Dec. § 3; 12-22-08 Chiang letter, Exhibit 13 to Tyra
17 1 Declaration.) In a statement on the Governor’s website, Michael Genest, Director of the

18 | Department of Finance states “[i]n a matter of weeks, California, the world's eighth largest

19 | economy, will run out of cash and delay making refunds to our hard-working taxpayers.” (See

20 | Exhibit 14 to Tyra Declaration.) _

21 In a Statement at the Senate and Assembly Joint Convention on December 8, 2008,
22 | Controller John Chiang stated, “[f]ailure to act threatens our ability to respond to natural

23 | disasters, our ability to provide life preserving care to the elderly and the ill, and our ability to

24 | protect our communities from crime.” (These conclusions are reiterated in Controller Chiang’s
25 | December 22, 2008 letter, Exhibit 13 to Tyra Declaration.) Controller Chiang went on to state,
26 | “[tlhe size of the revenue shortfall for the remainder of the fiscal year was most recently

27 | estimated at $7.8 billion by the Legislative Analyst and at $9.7 billion by the Department of

28 | Finance, My office’s economists think even $9.7 billion may be an understatement. My office
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1} tested the latest cash flows associated with this $9.7 billion deterioration, and what we found was
2 || aclear threat to the State’s ability to pay all of its bills starting this spring. By February, we will
3 ¢ only have $882 million in cash on-hand. By March, we will have exhausted our general and
4 | borrowable funds and run more than $1.9 billion in the red. If revenues continue to deteriorate,
5 § this number will only grow.” (Id.) Thus, there can be no quéstion that a fiscal crisis exists. The
6 | Dills Act, specifically Government Code section 3516.5 grants the Governor the power 1o take
7 | measures to address such emergencies, which is precisely what the Governor has done here.
8 s
b. The Governor’s Executive Order Falls Within the Purview of
9 Government Code Section 3516.5
10
Petitioner SEIU specifically, and the other Petitioners generally, assert
& Government Code section 3516.5 does not apply to executive orders, including the Executive
2 Order at issue here. (SEIU Ps and As, at p. 6.) SEIU erroneously claims the meet and confer
B exemption applies only to changes in a “law, resolution or regulation™ and alleges the
. “Legislature did not exempt the state from bargaining over a proposed “rule,” even during an
. emergency, as it omits any reference to the term “rule” in subpart (b), which is the exemption to
‘e bargaining.” (SEIU Ps and As, at P- 6, fn. 1.) Contrary to SEIU’s claim there are no subparts in
7 Government Code section 3516.5. F urthermore, SEIU has misstated the language of section
'8 3516.5 by representing that the word “rule” was omitted from the second “section” of
? Government Code section 3516.5. The emergency exception absolutely applies to rules, and
20 “rule” is specifically referenced in the second paragraph of the code section as quoted above.
2 The Governor’s Executive Order constitutes a rule pursuant to this Government
2 Code section. A “rule” is “an established and authoritative standard or principle; a general norm
= mandating or guiding conduct or action in a given type or situation.” (Black’s Law Dict, (8th ed.
24 2004) p. 1357, col, 1.) An Executive Order is defined as “a formal written directive of the
2 Governor which by interpretation, or the specification of detail, directs and guides subordinate
26 officers in the enforcement of a particular law. Such an order, however, need not be predicated
z; upon some express statutory provision, but may properly be employed to effectuate a right, duty,
AT et -10-
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I | orobligation which emanates or may be implied from the Constitution or to enforce public policy
2 | embodied within the Constitution and laws.” (63 Ops.Cal. Atty.Gen. 583 (1980).) Accordingly,
3 | executive orders generally, and this Executive Order specifically, fall within the ambit of
4 | Government Code section 3516.5.
5
c. The Govemor has exercised his emergency powers in a reasonable
6 and appropriate fashion.
7 .
The Governor has not utilized the emergency powers granted him under the Dills
8
Act in an arbitrary or capricious way. In fact, Respondents examined alternatives to furloughs
9 .
and have made every effort to avoid the furloughs.?> On November 6, 2008, the Governor called a
10
special session of the Legislature. (11.6.08 Proclamation, Exhibit 5 to Tyra Declaration.) A
11
solution acceptable to all parties was not reached. (12-19-08 Executive Order, Exhibit 11 to Tyra
12
Declaration.) On December 1, 2008, in addition to the declaration of fiscal emergency, the
13
Governor called another special session, but, to date, a compromise solution has not been
14
reached. (Jd.)
15
State agencies and departments under the Governor’s direct authority have already
16 .
reduced expenses to achieve budget and cash savings for the current fiscal year. (See Special
17
Session Budget, Exhibit 3 to Tyra Declaration; “California at the Brink of F inancial Disaster,”
18
Exhibit 14 to Tyra Declaration.) However, there is still a $15 billion General Fund deficit for the
19
« 2008-2009 fiscal year, estimated to grow to $42 billion over the next 18 months if no action is
20
taken. The Governor acted to reduce current spending to ensure essential services of the State are
21
not jeopardized and the public health and safety are preserved. To that end, it is estimated the
22 .
23
24 | 3T . \ , .
In fact, furloughs constitute one of the less intrusive steps available to the Governor to address
25 | California’s budget crisis. It is indisputable that the Governor has the authority to layoff state employees
to address budget issues (See Gov. C. § 19997.) Rather than ordering mass layoffs at this time, however,
2% the Governor took the measured approach of issuing the Executive Order at issue in this case and ordering
two-day a month furloughs. Nonetheless, in light of the depth of California’s fiscal crisis, the Governor’s
Exeuctive Order also directs DPA to “work with all State agencies and departments to initiate layoffs and
27 | other position reduction and program efficiency measures to achieve a reduction in General Fund payroll
of up to ten percent.”
28
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R furlough plan will resuIt in General Fund savings ofapproxxmately $1 276 288,376 over the next
2 | 17 months. (Dec. Shimazuy 5, 6 ),

3 Government Code section 3516.5 requires the State Employer to provide notice
and an opportunity to meet and confer in good faith at the earliest practical time following the
adoption of a law, rule, resolution or regulation adopted in cases of emergency. (Gov. Code, §
3516.5.) Respondents have complied with this obligation. On December 19, 2008, Respondents
noticed the state employee unions of the Executive Order and the furloughs and offered to meet
and confer. (Chapman Declaration, § 4-5.) DPA met with SEIU on January 6, 2009, and with
PECG on January 13, 2009. (Chapman Declaration, § 7, 9.) DPA is scheduled to meet with

A I = .

1 CASE on January 23, 2009, (Chapman Declaration, § 10.) CAPS has not requested to meet, but

11 || DPA is following up with CAPS 1o schedule a meeting. (Chapman Declaration, § 11.) Thus,

12 | Respondents have satisfied the requirements of Government Code section 3516.5 and are

13 || authorized to implement the furloughs.

14 In sum, therefore, the Governor acted in a constitutionally and statutorily

15 | authorized manner in issu;'ng the subject Executive Order. The Governor issued the Executive
16 || Order to address a fiscal crisis the existence of which is admitted by all parties to this action. He
17 | issued the Executive Order after making considerable effort to resolve the fiscal crisis through

18 || other means. Following the issuance of the Executive Order, the state employer has continued to
19 | fulfill its meet and confer obligations under the Dills Act. Petitioners’ contention that

20 | Respondents are without authority 1o issue and implement the Executive Order and the furlough

21 | of state employees lacks merit. For this reason, their requested relief should not issue from this

22 | Court.
23
2. The Governor’s Issuance of the Executive Order Does Not Implicate
24 Government Code Section 19826.
25 a. Furloughs are not synonymous with “salary ranges” as that term in
used in section 19826.

26

27 One of Petitioners’ principal claims is the two-day furloughs ordered by the

28 § Governor in his Executive Order violate Government Code section 19826(b). That code section
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1 { provides as follows:

Notwithstanding any other provision of law, the department shall

not establish, adjust, or recommend g salary range for any

. employees in an appropriate unit where an employee organization

3 has been chosen as the exclusive representative pursuant to Section

3520.5. (Emphasis added.)

Contrary to Petitioners’ claims, furloughs are not equivalent to reductions in salary

ranges. No employees’ wage rate or salary range will be reduced as a result of the furlough. A

4
5

6

7 | turlough only constitutes a reduction in hours worked, not a reduction in the wage rate paid for

8 | that work. A furlough reduces an employee’s total number of hours worked in a particular pay

9 | period. The corresponding rate of pay is not affected and employees will be paid at their normal
0 || rate for a reduced number of hours resulting from the two furlough days per month. There is no
I[1 | evidence in this case that the State has any intention of paying state employees at a lesser rate, or
I2 | to impact state employee salary ranges, for the hours actually worked. The only evidence before _
13 || this Court is that the hours worked will be impacted by the furloughs, not the rate of pay for those
14 § hours worked.

15 A change to the number of hours worked does not impact an employee’s “salary
16 | range” as that term is used in section 19826(b). For example, when an employee works overtime
17 | his or her total compensation is increased due to the increased hours. If Petitioners’ argument is
18 | that a change in work hours is synonymous with a change in salary range, then Petitioners also

19 | would have to agree that every time an employee was paid increased compensation resulting from
20 || working overtime hours a violation of section 19826(b) had occurred. Obviously, Petitioners are
21 | not making such a claim. A furlough is a reduction in hours resulting in a reduction in total

22 | compensation in the same way that overtime i:c. an increase in hours resulting in an increase in

23 | total compensation. Neither one, however, constitutes a change in “salary range.” A salary range
24 || adjustment occurs where an employee’s total work hours remain unchanged and their

25 I corresponding pay either increases or decreases, ,

26 This conclusion is supported by applicable regulations adopted by DPA. The DPA
27 | regulations define “salary range” as the “minimum and maximum rate currently authorized for the

28 1 class.” (2 CCR § 599.666.1.) “Rate” for hourly employees is “any one of the dollar and cents

K, MOSKOVITY, 908280 | -13-
ANN & GiragD
® :‘A“:h:: ";“' RESPONDENTS® OPPOSITION TO PETITIONERS® PETITIONS FOR WRIT OF MANDATE IN CONSOLIDATED ACTIONS

SEIU JA 000174



11 amounts found within the salary range.” (/d.) In this respect, “[m]Jonthly or hourly rates of pay
2 | may be converted from one to the other when the Director of [DPA] considers it advisable.” (2
3 | CCR §599.670.) In other words, “salary range” concerns the hourly rate an employee is paid.
4§ “Salary range” does not refer to the employee’s “total compensation.” Accordingly, the
5 | Governor’s Executive Order establishing two-day a month furloughs for state employees does not
6 || fall within the ambit of section 19826(b). Because Petitioners largely rely on this code section in
7 | support of their arguments in this case, their request for a writ of mandate should be denied.
8
b. Section 19826 is suppressed by operation of the Dills Act due 1o the
9 existence of the current MOUs between the parties.
10
Government Code section 19826 is inapplicable to the case at hand because it is
1
superseded by existing MOUs between the parties. The Dills Act governs the labor relations
12
between the State and its employees. Pursuant to Government Code section 3517.8(a) contained
13 :
in the Dills Act,
14 If a memorandum of understanding has expired, and the Governor
and the recognized employee organization have not agreed to a new
15 memorandum of understanding and have not reached an impasse in
. negotiations, subject to subdivision (b), the parties o the agreement
16 shall continue to give effect to the provisions of the expired
memorandum of understanding, including, bui not limited to, all
17 provisions that supersede existing law, any arbitration provisions,
any no strike provisions, any agreements regarding maters covered
18 in the Fair Labor Standards Act of 1938.”
191 (Emphasis added.) (Gov. Code, § 3517.8(a).)
20 In this case, all Petitioners are parties to continuing, albeit expired, MOUs with the
21 State of California. Petitioners have alleped neither that successor MOUs s have been agreed upon,
22 nor that the parties have reached a labor impasse in negotiations for a new MOU. Accordingly,
23 pursuant to Government Code section 3517.8(a), the parties must continue to give effect to the
24 expired MOUs, including all provisions which supersede existing law
25 As stated in Department of Personnel Adminisiration v. Superior Court (Greene)
26 (1992) 5 Cal.App.4th 155, 174-175, a case heavily relied upon by Petitioners,
27 The Dills Act is a ‘supersession statute’, designed so that, in the
absence of a MOU, as is the case when an existing MOU has
28 expired and the parties have bargained to impasse, numerous
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1 Government Code provisions concerning state employees’ wages,
hours and working conditions take effect. One of the provisions
2 which is effective in the absence of an MOU is section 19826.”
3 (Emphasis added.) Thus, the present case is exactly the opposite situation of that in Greene. In
4 that case, the State and two of its employee bargaining units (one of which was CAPS, one of the
> petitioners here), had reached impasse in their labor negotiations and, therefore, numerous
6 provisions of the Government Code, including section 19826, had taken effect. Here, in contrast,
7 the parties’ labor relations continue to be governed by valid and enforceable MOUs and,
8 therefore, pursuant to section 3517.8, the ﬁarties must continue to give effect to that MOU,
? including all provisions which supersede existing law,
10 California Government Code section 3517.6(a) sets forth those code sections
' which are superseded by a valid MOU. Among the superseded code sections identified in section
12 3517.6(a) is section 19826. Therefore, section 19826 is superseded by the Dills Act and the terms
13 of the expired MOUs. In other words, section 19826 has no legal force and effect between these
14 parties in the face of a valid, operative MOU because that code section has been superseded by
15 the MOUs as specified in the Dills Act. As section 19826 is superseded, it is inapplicable to the
16 matter at hand and has no role in consideration of the validity of the Executive Order.
17
18 3. The Adoption of the Furloughs Also Dees Not Viclate Government
Code Section 19851.
19
20 Government Code Section 19851 does not prohibit the Governor from imposing
21 | furloughs for two reasons. First, Government Code section 19851 has been superseded by the
22 | terms and conditions of MOUs between the state and each of the exclusive representatives
23 § involved in this proceeding in the same fashion as section 19826 discussed above. Second, the
24 | Governor and DPA are authorized to set the hours of work for state employees,
25 Government Code section 19851, like section 19826, is one of the statutes
26 || 1dentified in Government Code section 3517.6. It provides in perﬁnent part that where terms of
27 | section 19851 “are in conflict with the provisions of a memorandum of understanding, the
28 | memorandum of understanding shall be controlling without further legislative action.” (See also
R Bl "D
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“Los Angeles v. Superior Ct. (2002) 102 Cal.App.4th 627, 639; MacDonald v. State of California

Gov. Code § 19851(b).) Section 19851 has been superseded by MOUs between the State and the
exclusive representatives for each bargaining unit at issue in these consolidated proceedings.
Accordingly, section 19851 is not applicable here because it is superseded as a matter of law.’
Contrary to Petitioners® argument here, section 19851 does not require the State
provide a 40-hour workweek. Rather, it is a statement of leéi slative intent or policy goals, and
the Courts of Appeal have repeatedly held such statements may not give rise to a mandatory duty.

(Shamsian v. Department of Conservation (2006) 136 Cal. App.4th 621, 634-635, citing County of

(1991) 230 Cal. App.3d 319, 330; Tirpak v. Los Angeles Unified School Dist (1986) 187
Cal.App.3d 639, 642-643; and Jharra v. California Coastal Com. (1986) 182 Cal App.3d 687,
694.) A writ of mandate petition will not lie absent a clear and present duty on the part of
respondents, nor will it lie to control discretion conferred upon a public agency. (Shamsian,
supra, 136 Cal. App.4th at 639-640.)

Additional statutes support DPA’s authority to establish workweeks of other than
40 hours. For example, Government Code section 19849(a) states: “The {[DPA] shall adopt rules
governing hours of work and overtime compensation and the keeping of records related thereto,
including time and attendance records. Each appointing power will administer and enforce such
rules.” Pursuant to this statute, the Governor and DPA are vested with broad authority.to sel
work hours. Implied within this authority is the right to reduce hours.

Section 19851 also clearly authorizes the Governor and DPA to reduce either
hours or workdays in this fiscal crisis. Government Code section 19851(a) states in pertinent
part: “Itis the policy of the state that the workweek of the state employee shall be 40 hours, and
the workday of state employee eight hours, except that workweeks and workdays of a different

number of hours may be established in order to meet the varying needs of the different siate

¥ Even though each of the MOUs between the state and the exclusive representatives in these proceedings
have expired, the terms of those MOUs continue in full force and effect until the parties reach impasse or
ncgotiate a successor agreement (Gov. Code § 3517.8.) As of the filing of this memorandum, the state
has not reached impasse or negotiated a successor agreement with any of the exclusive representatives
involved in these consolidated proceedings.
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1 ) agencies™ (Emphasis added.) Due to the extraordinarily dire fiscal circumstances facing the
2 § State, the DPA’s reduction of state employees’ hours and workdays is justified “in order to meet
3§ the varying needs of the different state agencies.”
4 PECG’s and CAPS’ reliance on Lukens v. Nye (1909) 156 Cal. 498, is misplaced
5 | and out of context. The narrow issue addressed by the California Supreme Court in that case was
6 || whether proposed legislation to appropriate money to pay an individual’s claim against the State,
7 1 which had been passed by both houses of the Legislature, could be changed by the Governor
8 § when sent to him for consideration, prior to being enacted into law. The court held that except in
9 | the sole instance of a bill containing several items of appropriation of money, the Governor was
10 | without the power to amend such legislation, but rather was limited to either approving or
11 | disapproving of the act as a whole. (Lukens v Nye, supra, 156 Cal. 498 at p. 503.) The Lukens
12 | decision has no bearing on the scope of the Governor's powers to act in cases of emergency
13 § pursuant to Government Code section 3516.5, or the suppression of various statutes in light of a
14 § valid and enforceable MOU.
15 PECG’s and CAPS’ reliance on Association for Retired Citizens-California v.
16 | Department of Developmental Services (1985) 38 Cal.3d 384, 391-392 also is misplaced and
17 || inapplicable here. The Developmental Services case held that an administrative action
18 | inconsistent with the acts of the Legislature is void. The Executive Order directing two-day a
19 | month furloughs is neither an administrative action,’ nor is it inconsistent with the authority
20 1§ vested in the Governor, as the executive, to regulate the hours of work of state employees.
21 Ultimately, both sections 19826 and 19851 are inapplicable to the present situation
22 | because they are both suppressed by operation of the Dills Act due to the existence of valid
23 | MOU:s between the parties. Thus, neither statute serves as an impediment to the Governor’s
24 § issuance of the Executive Order in question.
25
26
27 f 4 An “administrative action” is a quasi-legislative proceeding by any state agency. (See Gov. C. §
82002(a) ) The term does not include the acts of the Governor in whom “the supreme executive power of
28 || the State is vested.” (Cal. Const, Art. V, § 1) .
i & | 20201 17
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R : e 4 ’The.Covernor’s Exeéutive.()rder Does Not Improperly Interfere with
. : T the Legislature’s Authority.
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3 ‘ Petitioners argue that the Governor's Executive Order violates the separation of

4 | powers between the Executive and the Legislature because California law grants to the

5 || Legislature exclusive authority to set the salaries of state employees. Separate and apart from the
fact that the furlough of state employees does not impact state employee salaries as pointed out in

the argument above, Petitioners have misapplied the concept of separation of powers to the matter

before the Count.

L= - - B N« )

The California Constitution grants the Governor “supreme executive power” and
10 | requires the Governor to see that the law is faithfully executed. (Cal. Const., Art. V § 1.) Arucle
11 | V,section 1, of the California Constitution grants the Governor the authority to issue directives to
12 | subordinate executive officers concerning the enforcement of the law. (63 Ops.Cal.Atty.Gen.
13 | 583, (1980) WL 96881 (Cal.A.G.).) The Governor is charged with supervising the official
14 | conduct of all executive and ministerial officers. (Gov. Code, § 12010.) Here, the Governor
15 || acted properly promulgating an executive order directing DPA to implement a two-day per month
16 | furlough plan. |
17 In addition to the executive powers granted him by the California Constitutioﬁ, the
18 | Governor also is vested with the sole authority to cbllectively bargain on behalf of the state
19 | employer with the bargaining unit representatives. DPA is charged with representing the
20 | Governor, as the State employer, in administering those aspects of the state personnel system
21 | subject to collective bargaining under the Dills Act, Government Code section 3512, ef seq. (See
22 | Gov. Code 3513(j), 19815.4(g), 19816(a), 19816.4, 19816.8, 19816.17, 19819.5-19819.7.)
23 | Included within these powers is the duty to bargain and meet and confer with the state bargaining
24 | units’ exclusive representatives over wages, hours, and terms and conditions of employment,
25 | (Gov. Code §§ 3512, 3517, CCPOA v. State of California (2006) 142 Cal. App.4th 198, 202.)
26 | DPA acts as the Governor’s representative for purpoSes of meeting and conferring with all of the
27 || state bargaining units. (CCPOA v. State, supra, 142 Cal. App.4th at 202.) The adoption of the
28 | furloughs falls squarely within the scope of collective bargaining pursuant to the Dills Act.

K. Moskovits, | 908280 1 ' -18-
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1 § Furthermore, as already noted, the statutes relied upon by Petitioners for claiming that
2 || Respondents lack the authority to furlough state employees, namely section 19826(b) and others,
3 | are superseded by the Dills Act due to the ongoing viability of the parties’ MOUs. (Gov. Code §
4 | 3517.6.) Finally, as already noted, an additional authority granted the Goveror by the Dills Act,
5 || specifically Government Code section 351 6.3, is the authority to adopt rules and regulations
6 | affecting state employment without prior notice.
7 The constitutional and statutory provisions cited above establish the Governor’s
8 | authority to issue the Executive Order in question. Petitioners erroneously contend, however, that
9 1 the Executive Order violates the notion of separation of powers between the executive branch and
10 | the legislative branch. The separation of powers doctrine places limits upon the actions of each
11 § branch with respect to the other branches to prevent one branch from usurping authority of the
12 || other branches. (Superior Court v. County of Mendocino (1996) 13 Cal.4th 45, 52-53.) However,
13 | the separation of powers doctrine does not require a sharp demarcation between the operations of
[4 ) the three branches of government. Rather, California courts have long recognized that, in reality,
IS }i the separation of powers doctrine allows the three departmients of government to significantly
16 | alfect each other. (Marine Forests Society v California Coastal Com. (2005) 36 Cal.4th 1, 24-
17 1 25)
18 The Executive Order in question was issued in order to alleviate part of the State’s
19 | catastrophic and ever-worsening fiscal crisis. In the absence of immediate action, the State will
20 | run out of money by February 2009, which is literally in a matter of days. (12-22-08 Letter from
21 | Chiang, Exhibit 13 to Tyra Declaration.) By issuing the Executive Order, the Governor is abiding
22 | by his constitutional mandate to ensure the State’s financial solvency. To that end, the Executive
23 | Order directed the DPA to implement a two-day furlough in order to realize immediate necessary
24 | savings to the General Fund. (Shimazu Declaration, § 7.) Here, the Governor invoked the
25 || authority granted to him pursuant to Government Code section 3516.5 in order to realize these
26 | necessary savings via the furloughs. As such, the Executive Order in no way impairs, limits or
27 | hinders the powers of the Legislature or Judiciary, but rather falls squarely within the authority
28 | delegated to the Governor by the California Constitution and the Dills Act to address the fiscal
s Onang | E0 ! " 19-
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I | crisis and solvency of the State and to administer the wages, hours, and terms and conditions of

2 | state employment through the DPA. Therefore, the Executive Order is an entirely constitutional

2

exercise of the Governot’s executive power,

S. Petitioner’s Reliance on DPA v. Superior Court (Greene) is Misplaced.

In Dept of Personnel Admin v. Superior Court (Greene), supra, 5 Cal. App. 155,
172, the Court held DPA could not implement a final wage proposal containing a salary reduction
after having bargained to impasse. In particular, the Greene court held the Legislature retains

“ultimate authority over state workers’ employment conditions,” and section 19826 was a specific

S W e N W oM

1 delegation of this authority to the DPA with respect to unrepresented employees but not with

I1 | respect to represented employees. (/d. at 177-8.) “As a consequence, the question of represented
12 | employees’ wages at impasse must ultimately be resolved by the Legislature itself.” (/d. at 178.)
13 There are several key factual distinctions between the Greene case and this matter,
14 § First and foremost, Greene dealt with an across the board 5% salary reduction for employeeﬁ. In
15 § Greene, employees were going to continue working their normal hours but receive 5% less pay,
16 || an effective reduction in their rate of pay. Here, no such reduction in state employees’ rate of pay
17 | will occur. Rather, state employees’ rate of pay will remain exactly the same; those employees
18 || will simply work fewer hours.

19 Second, in Greene the parties had bargained to impasse on their MOUs when the
20 § employer decided to adopt the pay reductions. Here, it is undisputed that the labor relations

21 § between the parties are defined by their MOUSs, which legally remain in force and effect. (See

22 | Govt. C. §3517.8(a).) In fact, Greene was decided before the enactment of Government Code

23 }| Section 3517.8, which incorporated an “evergreen” provision into the Dills Act, i.e , MOUs

24 1 between the stale employer and its bargain‘ing units remain in force and effect past the expiration
25 | ofthe MOU as long as the parties remain in good faith bargaining for a successor MOU.

26 || Pursuant to 3517.8(a), the current language in the MOUs remains vin effect until the parties either

27 | reach impasse or agree to a new MOU. Section 3517.8(a) provides:

28
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1 If a memorandum of understanding has expired, and the Governor
and the recognized employee organization have not agreed to a new
2 memorandum of understanding and have not reached an impasse in
negotiations, subject to subdivision (b), the parties to the agreement .
3 shall continue to give effect to the provisions of the expired
memorandum of understanding, including, bui not limited to, all
4 provisions that supersede existing law, any arbitration provisions,
any no strike provisions, any agreements regarding matters covered
5 in the Fair Labor Standards Act of 1938 (29 U.S.C. Sec. 201 et
seq.), and any provisions covering fair share fee deduction
6 consistent with Section 3515,7, (Emphasis added.)
Third, it is important to note the Greene court held section 19826 only prohibited
8
the state employer from altering salary ranges. The Greene court was never asked to consider the
9
legality of furloughs. In fact, the Greene court held the state employer was authorized to reduce
10
and limit employee total compensation in other ways. (See Greene, supra, 5 Cal. App. 4th at
I
187.) For example DPA has the authority to layoff employees which reduces the work force.
12
(See Gov. Code § 19997.) DPA is also awthorized to to reduce or eliminate overtime which
13
directly reduces employees’ total compensation. (See Gov. Code § 19816.10) None of these
14
actions implicate Section 19826. Indeed, although the Greene court held DPA could not
15
unilaterally reduce employees® salaries, it nevertheless found DPA could unilaterally reduce an
16
employee’s benefits, even though this would limit an employee’s total compensation. (Sec
17
Greene, supra, S Cal. App. 4th at 187.)
18 '
Finally, Greene did not involve the Governor's exercise of the emergency
19 '
authority granted him by section 3516.5 to adopt a pre-impasse rule or regulation in an
20
emergency situation. In short, Greene is inapposite to the present situation and its holding does
21
not serve as a legal impediment to the Governor’s exercise of his executive authority to issue the
22
Executive Order.
23
The Governor® Executive Order is not governed by section 19826 because it does
24
not involve a reduction in employee salary ranges. It does not violate the separation of powers
25
between the Governor and the Legislature. And, it is not prohibited by the holding in Greene.
26
Accordingly, the Executive Order directing a period of temporary furloughs is well within the
27
28
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1 || Governor’s inherent executive power to address the State’s current fiscal crisis. As a result,
2 | Petitioners are not entitled to the issuance of the requested writs of mandate.
3
41 B. This Court Does Not Have the}Jurisdiction to Issue the Requested Relief.
5
As previously noted, the court in Dept. of Personnel Admin. v. Superior Court
6
(Greene), supra, 5 Cal. App. 155 held that the Dills Act is a supersession statute that operates to
7
suppress certain statutory provisions when a valid MOU exists between the state employer and
8
one of its bargaining units. A year later, the court in Tirapelle v Davis (1993) 20 Cal. App.4th
9
1317, 1325), confirmed this:
10
I The Ralph C. Dills Act is a ‘supersession statute’; that is, the parties
are permitted to override otherwise applicable statutory provisions
12 in a memorandum of understanding (MOU), but in the absence of
an existing MOU, these statutory provisions apply...The DPA’s
13 salary setting function, set forth in Section 19826, is one of those
4 statutory provisions which may be overridden in a MOU
s Contrary to the situations in Tirapelle and Greene, all Petitioners are subject to MOUs still
16 | currently in effect. None of the Petitioners are at impasse with DPA and as such the current
17 | MOUs override a number of statutes including, but not limited to, section 19826. (See
18 | Government Code Section 35 17.6.) Although Respondents maintain that furloughs are not a
19 salary reduction and thus do not implicate section 19826, even if this section applied, it is moot
20
since the statute is superseded by the operative MOU'’s. As a result, the only conceivable claims
21
- Petitioners can make here are that Respondents have either violated the provisions of the
23 applicable MOUs and/or engaged in unfair labor bargaining by not meeting and conferring with
24 | the Petitioners over the furloughs prior to the issuance of the Executive Order. Either way, the
25 § proper forum for adjudication of Petitioners’ claims is before the Public Employment Relations
26 | Board (PERB). In fact, SEIU initially filed a charge before PERB and that case is still pending.
27 This Court must defer to PERB’s expertise and initial exclusive jurisdiction in resolving this
28
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1 | matter.
2 1. Pctitioners are Covered by MOUs Currently in Effect Thereby
Superseding Government Code Section 19826 and Other Statutes
3 Relied on by Petitioners.
4
5 As already noted, the Dills Act operates to suppress section 19826 and the other
6 statutory provisions relied on by Petitioners. All Petitioners are parties to expired, but continuing,
. MOUs with the State of California, Petitioner CASE not only admits that the terms of its MOU
g are still controlling, it further states the provisions of its MOU supersede the Government Code.
5 (CASE Petition, fn. 4.) Respondents agree. Accordingly, pursuant to Government Code section
0 3517.8(a), the parties must continue to give effect to the expired MOUs, including all provisions
. which supersede existing law.
12 2. PERB has Initial Exclusive Jurisdiction Over this Matter.
13
1 As a result of the continuing suppression of section 19826, and the other statutes
s on which Petitioners rely, the only potential existing dispute between the parties is whether the
6 Executive Order violates the terms of the existing MOUs or whether the Governor committed an
17 unfair labor practice by declaring an emergency under section 3516.5, thereby bypassing
8 bargaining with the employee organizations over the implementation of employee furloughs as a
9 cost saving measure. Thus, the dispute as to whether the Governor failed to meet and confer in
50 good faith is governed exclusively by the Dills Act. (Gov. Code, §§ 3516.5, 3517.)
’1 PERB possesses exclusive, initial jurisdiction over the administration of the Dills
- Act. (Gov. Code, § 3514.5 [“The initial determination as to whether the charges of unfair
- practices are justified, and, if so, what remedy is necessary to effectuate the purposes of this
24 chapter, shall be a matter within the exclusive Jurisdiction of the board”); California Association
’s of Professional Scientists v Schwarzenegger (2006) 137 Cal. App.4th 371, 381 [“The assignment
2% of exclusive initial jurisdiction in section 3514.5 to the Board means that the only forum to pursue
- a cause of action for violation of the statutory rights conferred in the Dills Act is before the
28 Board”].) |
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-: ﬁ - | T The schj"a'e:of PERB’s exclusive, ini‘iié] j;_xrisdictioh is construed broadly in favor of
o 2 : -allowmg the Board to égercise its?gxpertise over public sector labor relations in this state. (&l
3 | Rancho Unified School District v. National Education Association (1983) 33 Cal.3d 946, 953;
4 || San Diego Teachers Association v Superior Court (1979) 24 Cal.3d 1, 12-1 4.) PERB’s
5 | Jurisdiction is broadly construed because “PERB is an expert, quasi-j udicial administrative
6 | agency” specially entrusted “to protect both employees and the state employer from violations of
7 | the organizational and collective bargaining rights” guaranteed by the statutes it administers.
8 § (Banning Teachers Association v. Public Employment Relations Board (1988) 44 Cal.3d 799,
9 | 804; City and C'c;unty of San Francisco v. International Union of Operating Engineers, Local 39
10 ) (2007) 151 Cal.App.4th 938, 943.) It has long been settled that PERB’s “findings within that
1T | field carry the authority of an expertness which courts do not possess and therefore must respect.”
12 || (Banning Teachers Assaciation, supra, 44 Cal.3d at p. 804.)
13 Judicial deference to PERB’s administrative process is both necessary and
14 | appropriate to fulfill PERB’s legislatively assigned mission “to help bring expertise and
15 | uniformity to the delicate' task of stabilizing labor relations.” (San Diego Teachers Association,
16 || supra, 24 Cal.3d at p. 12; Local 21, International Federation of Professional and Technical
I7 | Engineers, AFL-CIO v. Bunch (1995) 40 Cal.App.4th 670, 676-679 [discussing the broad scope
18 | of PERB’s exclusive, initial jurisdiction]; City and County of San Francisco, supra, 151
19 | Cal.App.4th at p. 945 [finding that a party may not evade PERB’s jurisdiction through artful
20 | pleading]; El Rancho Unified School District, supra, 33 Cal.3d at p. 954, fn. 13 [stating that a
21 | court must defer to PERB when the underlying conduct alleged “may fall within PERB’s
22 | exclusive jurisdiction™}.)
23
24 3. Petitioners Have Failed to Exhaust Their Administrative Remedies.
25 In general, a party is required to exhaust its administrative remedies before
26§ resorting to intervention from the courts. (Coachella Valley Mosquito & Vector Control District
27 § v. Public Employment Relations Board (2005) 35 Cal.4th 1072, 1080 (Coachella Valley).) The
28 | rule of exhaustion “is not a matter of judicial discretion” but rather a fundamental rule
A & Genns || 02280 ~24-
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I § establishing “a jurisdictional prerequisite to resort to the courts.” (Sierra Club v. San Joaquin
2 | Local Agency Formation Commission (1999) 21 Cal.4th 489, 496.)
3 Petitioners have not exhausted their available administrative remedies. Petitioners
4 | PECG, CAPS, and CASE have failed to even seek, let alone exhaust, their administrative
5 | remedies with PERB before seeking relief from this Court. No exceptions to the exhaustion rule
6 1 apply to excuse Petitioners’ failure to exhaust their administrative remedies at PERB.
7 SEIU’s conduct in initiaily filing an unfair practice charge before PERB
8 | complaining of the same issues asserted here supports Respondents’ contention that PERB has
9 | initial exclusive jurisdiction. Petitioner SEIU, however, did not exhaust the administrative
10 | remedies available to it before PERB. Instead, it prematurely and inappropriately abandoned the
11§ governing administrative process in favor of seeking relief improperly before this Court. It is also
12 | important 10 note the SEIU unfair practice charge is still pending before PERB.
13 Petitioner SEIU has squarely presented to PERB the exact claims it presents to this
14 | Court (with the exception of the hypothetical FLSA allegations that are neither ripe nor justiciable
I5 | inany forum at this point). (See Request for Judicial Notice in support of Respondents®
16 | demurrers.) In its charge filed with PERB, Petitioner SEIU complained Governor
17 § Schwarzenegger and Department of Personnel Administration failed to meet and confer in good
18 § faith before issuance of the Governor’s Executive Order. (Id.) Furthermore, Petitioner SEIU
19 | charged the furlough was unlawful and exceeded the Governor's authority pursuant to
20 | Government Code section 3516.5.
21 To date, PERB has not rendered a determination on any of the unfair practice
22 || charges challenging the Governor’s Executive Order. By way of example, SEIU filed its unfair
23 || practice charge with PERB on December 22, 2008. SEIU and the other Petitioners fail 1o explain
24 || why they have not availed themselves of the available motion, pursuant to Title 8 of the
25 | California Code of Regulations section 32 147, w0 expedite PERB proceedings on the charge.
26 | Petitioner SEIU has also not sought injunctive relief from the PERB Board on this issue, despite
27 || being an available remedy. (8 Cal.Code of Regs., § 32450.) This Court has no authority to
28 | review how PERB exercises its remedial discretion. This Court must defer to PERE’S expertise
s s | 20T - 25-
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1 | inexercising its legislatively delegated authority. (Mt. San Antonio Community College District

2 | v. Public Employment Relations Board (1989) 210 Cal.App.3d 178, 190.)

3 Petitioners have made no showing as to why they should be afforded relief from

4 § the exhaustion doctrine. Courts have recognized several limited exceptions to the exhaustion

5 } rule, such as “[1] situations where the agency indulges in unreasonable delay, ... [2] when pursuit

6 | of an administrative remedy would result in irreparable harm, [3] when the agency is incapable of

7 || granting an adequate remedy, and [4] when resort to the administrative process would be futile

8 & ...." (Greene, supra, 5 Cal.App.4th 155, 169 [numbering added).) None of these exceptions

9 1 apply to excuse Petitioners’ failure to exhaust their administrative remedies before PERB, and
10 | their petitions should therefore be dismissed.
11 Moreover, Petitioners will not be subject to irreparable harm if they pursue their
12 | administrative remedies. The California Supreme Court addressed the “irreparable injury” issue
13 § in San Diego Teachers Association. There, the school district argued it should not be required to
14 | complete the PERB process because “completion of the administrative proceeding would result in
15 || irreparable injury.” (San Diego Teachers Association, supra, 24 Cal.3d at p. 13.) The Court
16 | rejected that argument and found PERB has broad discretion “to withhold as well as pursue”
17 | whatever remedies it deems appropriate. (/d.) Accordingly, Petitioners can claim no “irreparable
18 | injury” excusing their failure to exhaust their administrative remedies with PERB. Therefore, the
19 || Petitlioners’ failure to exhaust their administrative remedies bars this Court from exercising

20 § jurisdiction over these petitions and complaints and they must, as a result, be dismissed.

2! C. The Fair Labor Standards Act Does Not Preclude the Adoption of Furloughs
2 Pursuant to the Executive Order, — o oo Furloughs
23
The Fair Labor Standards Act (“F LSA”), 29 U.S.C. section 201, ef seq., requires
2 employers to pay overtime compensation for any hours worked over forty in a workweek.
z However, certain executive, administrative and professional employees are exempt from the
% overtime provisions of the FLSA. (29 U.S.C. § 213.) In order to maintain their exempt status, an
Z executi.ve, administrative or professional employee must meet both a “duties test” and a “salary
K. Moskovits, || 908280 1 -26-
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1 | basis test”. (29 C.F.R. § 541.300.) Pursuant to the “salary basis test” an employee will be

2 | considered to be paid on a “salary basis”, and therefore exempt, if the employee regularly

s

receives a predetermined amount constituting all or part of the employee’s compensation, which
amount is not subject to reduction because of variations in quality or quantity of work performed.
(29 CF.R. § 541.602)

SEIU and CASE argue the furlough is illegal under the FLSA with respect to
exempt employees, including attorneys, because the furlough results in impermissible deductions

from exempt employees’ salaries, thereby defeating the “salary basis test” for these employees

R =R SH T = T ¥, B <N

and resulting in a permanent loss of their exempt status. SEIU further alleges the Executive

10 || Order is illegal because it does not provide a mechanism for payment of overtime for the work

11 | SEIU believes will be necessary to provide the public services for which these exempt employees
12 | were hired. Both SEIU and CASE mischaracterize the applicable FLSA regulations and base

13 | their allegations on pure speculation that exempt employees will work overtime during a

14 | workweek in which they have been furloughed and these employees will not be properly

15 | compensated.

10 1. The FLSA Permits Budget-Related Furloughs of Exempt Employces of
i7 Public Agencies.
18

In 1992 the Department of Labor (DOL) issued FLSA regulations that modified
Y the “salary basis test” as it applied to state and local governments. Included in the new
20 regulations was Title 29 of the Code of Federal Regulations section 541.710°. Pursuant to section
! 541.710(b), exempt employees of a public agency “may be furloughed for budget-related reasons
2? without affecting their exempt status, except for the workweek in which the furlough occurs”.
» The intent of this new rule was to permit public sector employers facing financial difficulties
2: from budget shortfalls to be empowered to make appropriate decisions on how best to implement
26

o 1992, this regulation was originally numbered Title 29 of the Code of Federal Regulations section
27 541.5d. The 1992 amendments were re-numbered in 2004, however the 1992 version of Title 29 of the

Code of Federal Regulations section 541,710 along with the DOL’s reasons for its promulgation remains
28 | consistent with the 2004 version.
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1 | furloughs without risking additional retroactive overtime liabilities and even higher potential
2 | deficits because of the furloughs. (57 Fed.Reg. 37,674-37,675 (Aug. 19, 1992))

3 The State of California is in an unprecedented fiscal crisis and in order to reduce

E~N

the number of layoffs necessary to continue operation of state services, the Governor lawfully

5 | ordered the furlough of state employees two days per monthj including those exempt under
6 | FLSA. Although these employees will lose their exempt status for the workweeks in which a
7 | furlough day occurs, these employees will continue to be exempt during the workweeks in which

8 | a furlough day is not taken and will remain exempt once the furlough period is completed in June
9 | of2010. (29 CF.R. § 541.710)
10 Both SEIU and CASE argue the primary effect of the loss of the exemption will be
11 § asignificant amount of overtime compensation which might be owed to these otherwise exempt
12 | employees. They allege these exempt employees will necessarily have to work overtime to
13 1 complete their assignments and fulfill their responsibilities. However, these claims are
14 | hypothetical, speculative and lacking any actual factual support.
15 The potential for overtime liability only arises during the two workweeks per
16 | month in which the furlough day occurs. During the remaining workweeks, these employees
17 || continue to be exempt from the overtime provisions of the FLSA. Where an employee does in
18 | fact work overtime, during a workweek in which he has been furloughed, he or she will be
19 || compensated consistent with the FLSA. (See Chapman Declaration, ¥ 16.) Notwithstanding the
20 | temporary loss of the FLSA exemption, section 541.71 0(b) makes it explicitly clear that FLSA

21 | exempt employees may be furloughed by their state employer for budget-related reasons.

22
2 The “Self Directed Furlough Plan” Does Not Run Afoul to the
23 Requirements of the FLSA.
24
SEIU alleges the portion of the Order dealing with the “Self Directed Furlough
25
Plan” violates, Title 29 of the Code of Federal Regulations section 778.106 because it requires
26
certain employees to lose ten percent of their salary each month despite the fact the employee
27
worked each and every day without being furloughed. However, SEIU has grossly
28
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I | mischaracterized section 778.106. Section 778.106 deals exclusively with the payment of
2 | overtime compensation and establishes the general rule that overtime compensation earned in a
3 | particular workweek must be paid on the regular pay day for the period in which such workweek
4 | ends. However, when the correct amount of overtime cannot be determined until some time after
5 I the regular pay day, the requirements of the Act will be satisfied if the employer pay the excess
6 | overtime compensation as soon as is practicable. (29 C.F.R. § 778.106.)
7 SEIU cites Biggs v. Wilson (9th Cir. 1993) 1 F.3d 1537 for the proposition that late
8 | payment of wages is the same as a failure to pay wages under the FLSA. This case is inapposite
9 | asthe State will continue to pay employees their wages consistent with federal and state law.
10 § Even with a reduction in the number of hours worked, no state employee will be paid wages that
IT | are inconsistent with the requirements of those laws. (See Torrey Declaration, §4.) Accordingly,
12 | the “Self Directed Furlough Plan” does not run afoul to section 778.106 or any other provision
13 } dealing with the minimum amount of wages required to be paid on an employee’s regular pay
14 | day.
15
3. Attorneys Are Not Subject to the “Salary Basis Test” and Will Not
16 Lose Their Exempt Status During the Furlough.
17 -
While the FLSA exempt status of most professional employees is conditioned on
18
the satisfaction of both a “duties test” and a “salary basis test,” attorneys, by regulation, are
19
explicitly excluded from the salary requirements, including the “salary basis test,” applicable to
20
other cxecutive, administrative and professionally exempt employees. (29 C.F.R. § 541.304.)
21
CASE alleges attorneys will be owed significant amounts of overtime because they
22
will inevitably have to work more than the eight hours on their non-furlough days in order to meet
23 )
their ethical and contractual obligations.® This claim is frivolous since attorneys are not subject to
24
the requirements of the “salary basis test,” and therefore cannot lose their exemption because of a
25
furlough which has the effect of reducing their total compensation, even in the workweek when
26
27 8 CASE originally made this argument in its Verified Petition For Writ Of Mandate And Complaint For
Declaratory And Injunctive Relief. It can be inferred from CASE’s failure to address this issue in its
Memorandum Of Points And Authorities In Support Of Verified Petition For Writ Of Mandate And
28 Complaint For Declaratory And Injunctive Relief that it now realizes its original assertion was incorrect.
K, Moskoviey, | 908280 1 -29 -
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=} | the fg_rlopgh“oéeuré. (29CFR.§ i41.3f)4.‘)’ Since attorneys cannet lose their exemption, they are

2-| notentitled to overtime compen’s‘a;%ion even if they must work more than eight hours in one day or
3 | forty hours in a werkweek in order to meet their contractual or ethical abligations.

4

I D Petitioners’ Request For Injunctive Relief Must Be Denied As They Have An

2 Adequate Remedy At Law, Have Failed To Demonstrate A Likelihood OFf Success,

6 And Have Failed To Demonstrate Irreparable Harm.,

7 Injunction is an extraordinary power, to be exercised always with great caution and
8 | in those cases only where it fairly appears that if an injunction is not granted that the petitioner

9 1 will suffer irreparable injury. An injunction should rarely, if ever, be used in a doubtfu case.

10 § (City of Tiburon v. Northwestern Pacific Railroad Co. (1970) 4 Cal.App.3d 160, 179) In

11§ deciding to issue an injunction, the court weighs two ‘interrelated’ factors: (1) the likelihood that
12 | the moving party will ultimately prevail on the merits and (2) the relative interim harm to the

I3 | parties from issuance or non issuance of the injuniction. (O'Connell v Superior Court (2006) 141
14 | Cal. App. 4th 1452, 1463) “The trial court's determination must be guided by a ‘mix’ of the

15 | potential-merit and interim-harm factors; the greater the plaintiff's showing on one, the less must

16 | be shown on the other to support an injunction.” (/d.)

17
I8 1. Petitioners Have An Adequate Remedy At Law,
19 A prerequisite for granting equitable relief is an inadequate remedy at law. Code

20 || of Civil Procedure section 526 provides that an injunction may be granted “{w}hen a pecuniary

21 | compensation would not afford adequate relief” or “[wlhere it would be extremely difficult to

22 | ascertain the amount of compensation which would afford adequate relief.” (Code of Civ. Proc.,
23 || § 526, subd. (a)(4), (5).) The courts have recognized that a “party seeking injunctive relief must
24 | show the absence of an adequate remedy at law” (Department of Fish arfd Game v Anderson-

25 | Cottonwood Irrigation Dist. (1992) 8 Cal.App.4th 1554, 1564) and that “[w]hen an adequate

26 | remedy exists at law, and if monetary damages afford adequate relief and are not extremely

27 | difficult to ascertain, an injunction cannot be granted.” (Thayer Plymouth Center, Inc. v. Chrysler

28 § Motors Corp (1967) 255 Cal.App.2d 300, 306, see also Tahoe Keys Property Owners'
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1 IV Associationv State Water Resources Control Board (1994) 23 Cal.App.4th 1459, 1471.)

2 Here, Petitioners seek to enjoin the implementation of furloughs because the

3 | resulting furloughs will result in a loss of compensation for their members. Even assuming

4 | Petitioners have a meritorious argument on this point, the claims raised are strictly economic and,

5 | therefore, monetary damages presumably would afford adequate relief. Accordingly, there is an

6 | adequate remedy at law, and an injunction should not issue.

7

8 2. Petitioners Are Not Likely To Succeed On The Merits,

9 Petitioners fail to demonstrate they are likely to succeed on the merits. Petitioners
10 § focus their Petitions on an alleged violation of Government Code section 19826, subdivision (b).
11 || However, as set forth above and in Respondents’ demurrer, section 19826 is superseded by the
12 1 parties’ MOUs, and therefore is inapplicable here.

13 Furthermore, the Governor, as the state employer, is empowered to negotiate hours
14 § and other terms and conditions with the Unions: but in cases of emergency, the State Employer
15 § may implement a law, rule, regulation or resolution relating to wages, hours and other terms and
16 | conditions of employment without first meeting and conferring with the Unions. (Gov. Code, §
17 1 3516.5, see also Sonoma County Organization v. County of Sonoma (Sonoma County) (1991) 1
18 | Cal. App.4th 267.) Petitioners bear the burden of demonstrating an emergency does not exist.
19 | None of the Petitioners refute the existence of an emergency or allege that Government Code
20 | section 3517.6 was violated. Accordingly, since the implementation of furloughs is lawful, the
21 || Petitioners cannot succeed on the merits and an injunction cannot issue.
22
3 The Issuance Of An Injunction Will Result In Irreparable Harm To
23 The State.
24
In deciding to issue a permanent inj unction, the court “should consider the relative
2 hardship of the parties and balance the equities.” (Cota v. County‘af Los Angeles (1980) 105 Cal.
2 App. 3d 282,292.) “Where injury would result to the public, an additional reason arises for
z; refusal to grant injunctive relief” (Jd) A “significant” showing of irreparable injury is required
S | S0 31-
RO AL e RESPONDENTS® OPPOSITION TO PETITIONERS' PETITIONS FOR WRIT OF MANDATE IN CONSOLIDATED ACTIONS

SEIU JA 000192



1 || because there is a “general rule against enjoining public officers or agencies from performing
2 |} their duties.” (Tahoe Keyes Prop. Owners Ass'n. v. State Water Resources Control Bd., supra, 23
3 § CalApp.dthatp. 1471)
4 Furthermore, when an injunction is sought against a public agency or officer,
5 § public policy considerations come into play. The public interest must be considered. “It is well
6 | established that when injunctive relief is sought, consideration of public policy is not only
7 | permissible but mandatory.” (Teamsters Agricultural Workers Union v International

8 § Brotherhoad of Teamsters (1983) 140 Cal. App. 3d 547, 555 citing Loma Portal Civic Club v.

9 | American Airlines, Inc (1964) 61 Cal.2d 582, 588; see also O 'Connell v Superior Court (2006)
10 | 141 Cal. App.4th 1452, 1471.)
1! The consideration of public policy is based upon the principle of separation of
12 | powers. The California Supreme Court “emphasized that ‘principles of comity and separation of
13 | powers place significant restraints on courts’ authority to order or ratify acts normally committed
14 | to the discretion of other branches or officials. [Citations.] In particular, the separation of powers
15 § doctrine (Cal. Const., art. I11, § 3) obligates the judiciary to respect the separate constitutiona! |
16 || roles of the Executive and the Legislature.’” (O’Connell v. Superior Court, supra, 141
17 | Cal.App.4th at p. 1464, citing to Butt v State of California (1992) 4 Cal.4th 668, 695.) The
18 § Supreme Court has “stressed that ‘a Judicial remedy must be tailored to the harm at issue
19 @ [citations],” and that ‘{a] court should always strive for the least disruptive remedy adequate to its
20 | legitimate task.” (O 'Connell v. Superior Court, supra, 141 Cal.App.4th at p. 1464, citing to Butt
2] | v. State of California, supra, 4 Cal.4th at pp. 695-96.)
22 Here, the harm to Respondent far exceeds the harm to Petitioners and their
23 § members. The State is facing an unprecedented, undisputed immediate fiscal disaster that is
24 | affecting every citizen of this state. (See Genest Declaration, § 3; Tyra Declaration, Exhibits 11,
25 | 13)
26 There is an approximately $15 billion General Fund deficit for the 2008-09 fiscal
27 || year that is estimated to grow to a $42 billion General Fund budget shortfall over the next 18

28 | months. 1f no action is taken the cash reserve in the State Treasury is estimated to be a negative
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1 | 85 billion in March 2009, which means it is likely the State will miss payroll and other essential
2 | services payments at the beginning of 2009, (Tyra Declaration, Exhibit 11.) As stated by
3 | Controller Chaing, “[f]ailure to act thrca{ens our ability to respond to natural disasters, our ability
4 | to provide life preserving care to the elderly and the ill, and our ability to protect our communities
5 | from crime.” (Tyra Declaration, Exhibit 13.) Both Chiang and Genest have declared that if
6 | nothing is done the State will run out of cash in February — in a matter of days.
7 In contrast to the severe repercussions to the State of California if the Governor is
8 { prevented from ordering furloughs, Petitioners have failed to demonstrate the significant
9 || irreparable harm that is required when an injunction is sought against a public officer or agency.
10 | (Tahoe Keyes Prop. Owners Ass’n. v. State Water Resources Control Bd., supra, 23 Cal. App.4th
It || atp. 1471.) Petitioner SEIU does not address its request for injunctive relief at all in its
12 | memorandum of points and authorities. The only section that could be construed as addressing
13 | “harm” is SEIU’s discussion that the Execunve Order does not provide a system to compensate
{4 | FLSA-exempt employees. (See SEIU’s Ps and As, at p. 12.) The State intends to satisfy all of its
15 | FLSA requirements. Yet, SEIU’s allegations that FLSA-exempt employees may not be properly
16 | compensated is mere speculation. An injunction will not'issue on speculative harm. “An
17 | injunction cannot issue in a vacuum based on the proponents’ fears about something that may
18 | happen in the future.” (Korean Philadelphia Presbyterian Church v. California Preshytery
19 | (2000) 77 Cal. App.4th 1069, 1084.)
20 Likewise, Petitioner CASE’s allegations of irreparable harm are also unfounded
21 | and speculative. (See CASE’s Ps and As, at p. 14.) CASE alleges the furlough will “put certain
22 | CASE members at risk of losing their homes, defaulting on auto loans, and suffering negative
23 | reports on their credit ratings.” (/d.) In support of this statement, CASE cites to the declaration
24 | of Peter Flores. First, the “declaration” of Peter Flores served on Respondent was not signed, and
25 | therefore, should be disregarded in its entirety. Second, neither “declaration” nor the points and
26 | authorities state that CASE members will suffer such risks as losing their homes as a result of the
27 | furlough. Also, CASE submits no declarations from any of its members that will be furloughed
28 | to testify as to their harm. As stated above, such speculative harm does not justify the issuance of
o G | 082801 "33~
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I | aninjunction. (Korean Philadelphia Presbyterian Church v. California Presbytery, supra, 77

2 | Cal.App.Ath at p. 1084.)

3 Petitioners PECG and CAPS also fail to establish irreparable harm. (PECG/CAPS
4 | Psand As, atp. 17.) The only harm alleged by PECG and CAPS to its members is a loss of

5 § money. (/d) As stated above, a loss of money does not just‘ify an injunction because there is an
6 | adequate remedy at law (i.¢., money damages). PECG and CAPS also do not establish a

7 ¢ significant showing of irreparable harm (i.c., how a furlough and commensurate reduction in

8 1 wages significantly harms its members.)
9 All of the evidence demonstrates the direness of the State’s fiscal crisis. The
10 | Governor, the Controller and the Finance Director have all made it clear the State will run out of
11 money in February. The furlough will assist the State in realizing immediate savings to help
12 || ensure the State can satisfy its monetary obli gations. Accordingly, the balancing of the relative

13 | cquities at stake in this case warrants a denial of the requested injunctive relief.

14
Iv.
15
6 CONCLUSION
This State is in a dire fiscal crisis and is only weeks away from insolvency. The
17
Petitioners do not dispute the existence of this fiscal crisis and the fact that immediate action must
18
be taken. The emergency provision of the Dills Act was created specifically to permit the
19
Governor to address emergency situations in the manner he has in the Executive Order. The
20
Governor’s Executive Order is a reasonable, measured, appropriate, and authorized use of his
21
constitutional and statutory executive powers. Accordingly, Respondents respectfully requests
22
this Court deny Petitioners’ writs of mandate and requests for injunctive relief.
23
Dated: January 20, 2009 KRON ~MOSKOVITZ, TIEDEMANN & GIRARD
24 Ataw Corposiation
25
26 ttrneyé for Dg(e%‘ugiespondems
ARNOLD SCHWA NEGGER, Govemnor;
27 STATE OF CALIFORNIA; and DEPARTMENT
28 OF PERSONNEL ADMINISTRATION
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Assistant Chief Counsel, State Bar No. 155049
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Telephone: (916) 324-0512
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v Date  January 29, 2009
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STATE CONTROLLER JOHN CHIANG; and Action Filed: December 22, 2008
DOES 1 through 20, inclusive,
Trial Date: None Set
Respondents/Defendants. '

AND RELATED CASES

908228 | -1-

PROOF OF SERVICE

SEIU JA 000196




LK, Moskovity,
MANN & CIRARD

O G0 NN B W —

[ Y O T N L L L o U

28

SIMNBIS A) A

NAGRAUEN IO

I, May Marlowe, declare:

I'am a citizen of the United States and employed in Sacramento County, California. 1am
over the age of eighteen years and not a party to the within-entitled action. My business address
is 400 Capitol Mall, 27th Floor, Sacramento, California 95814. On January 20, 2009, I served a
copy of the following document(s):

RESPONDENTS’ OPPOSITION TO PETITIONERS’ PETITIONS FOR WRIT OF
MANDATE IN CONSOLIDATED ACTIONS;

DECLARATION OF DAVID W, TYRA;

DECLARATION OF JULIE CHAPMAN;

DECLARATION OF ALENE SHAMAZU;

DECLARATION OF BERNICE TORREY;

DECLARATION OF DIRECTOR OF FINANCE MICHAEL C. GENEST;
EVIDENTIARY OBJECTION TO DECLARATION OF PETER FLORES, JR.

O
O

3

3

by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.

by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, the United States mail at Sacramento, California addressed as set
forth below.

by placing the document(s) listed above in a sealed Federal Express envelope and
affixing a pre-paid air bill, and causing the envelope to be delivered to a Federal
Express agent for delivery.

by transmitting via e-mail or electronic transmission the document(s) listed above
to the person(s) at the e-mail address(es) set forth below.

Attorneys for Petitioners/Plaintiffs California Attorney for Respondent/Defendant State
Attorneys, Administrative Law Judges and Controller John Chiang
Hearing Officers in State Employment Rick Chivaro, Esq.

Brooks Ellison, Esq. Ronald V. Placet, Esq.
Patrick J. Whalen, Esq. Shawn D. Silva, Esq.
THE LAW OFFICE OF BROOKS ELLISON Ana Maria Garza, Esq.
1725 Capitol Avenue OFFICE OF THE STATE CONTROLLER
Sacramento, CA 95814 300 Capitol Mall, Suite 1850
Fax: (916) 448-5346 Sacramento, CA 95814
Email: counsel@calattorneys.org Fax: (916) 322-1220

Email: rchivaro@sco.ca.gov
508228 | -2-
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] Attorneys for Pétitioner/Plaintiff SEIU, Local Attorneys for Petitioners/Plaintiffs
1000 Professional Engineers In California
2 Paul E. Harris, I11, Esq. Government and California Asseciation of
3 § Anne Giese, Esq. Professional Scientists
J. Felix De La Torre, Esq. Gerald James, Esq.
4 | Brooke D. Pierman, Esq. 660 J Street, Suite 445
SERVICE EMPLOYEES INTERNATIONAL Sacramento, CA 95814
3 | UNION LOCAL 1000 Fax: (916) 446-0489
¢ | 1808 14™ Street . Email: giames@cwo.com
Sacramento, CA 95814 .
7 | Fax: (916) 554-1292
Email: bpierman@seiul000.or
8 _
I am readily familiar with the firm’s practice of collection and processing correspondence
9 | for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
10 day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
11 | meter date is more than one day after date of deposit for mailing in affidavit,
12 I declare under penalty of perjury under the laws of the State of California that the above
13 is true and correct.
14 Executed on January 20, 2009, at Sacramento, California.
; | AR
16 t udg.
) May Marlowe
17
18
19
20
21
22
23
24
25
26
27
28
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1 | DAVID W.TYRA, State Bar No. 116218 7
KRISTIANNE T. SEARGEANT, State Bar No. 245489 I- NDORSED
2 { KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD é 1 ’ /'
A Law Corporation ‘ -
3 { 400 Caprtol Mall, 27¢h Floor JAN 20 2009 |
Sacramento, California 95814
4 | Telephone: (916) 321-4500
Facsimile: (916) 321-4555
S | E-mail; dtyra@kmtg.com
6 | K. WILLIAM CURTIS
Chief Counsel, State Bar No. 095753
7 | WARREN C. STRACENER
Deputy Chief Counsel, State Bar No. 127921
8 | LINDA A. MAYHEW
Assistant Chief Counsel, State Bar No 155049
9 | WILL M. YAMADA
Labor Relations Counsel, State Bar No. 226669
10 | DEPARTMENT OF PERSONNEL ADMINISTRATION
1515 S Street, North Building, Suite 400
11 § Sacramento, CA 95811-7258
Telephone: (916) 324-0512
12 | Facsimule: (916) 323-4723
E-maul: WillYamada@dpa.ca.gov
13
Attorneys for Defendants ARNOLD SCHWARZENEGGER,
14 | Govemor; STATE OF CALIFORNIA; and DEPARTMENT OF
PERSONNEL ADMINISTRATION
15
16 SUPERIOR COURT OF CALIFORNIA
17 COUNTY OF SACRAMENTO
18 PROFESSIONAL ENGINEERS IN CASE NO. 34-2008-80000126-CU-WM-GDS
19 | CALIFORNIA GOVERNMENT;
CALIFORNIA ASSOCIATION OF DECLARATION OF ALENE SHIMAZU
20 [ PROFESSIONAL SCIENTISTS,
Dept.: 19
21 Petitioners/Plaintiffs,
1 Action Filed: December 22, 2008
v.
22 Trial Date: None Set
23 | ARNOLD SCHWARZENEGGER, Governor;
STATE OF CALIFORNIA; DEPARTMENT
24 | OF PERSONNEL ADMINISTRATION;
STATE CONTROLLER JOHN CHIANG; and
25 )| DOES 1 through 20, nclusive,
26 Respondents/Defendants.
27
28
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1 I, ALENE SHIMAZU, declare:
2 1. I'am employed with the State of California, Department of Personnel
3 | Administration (DPA) as the Chief of the Office of Financial Management and Economic
4 || Research since approximately 2003,
5 2. This declaration is being filed concurrently with the Respondent’s Opposition to
6 Petition for Writ of Mandate and Complaint for Declaratory and Injunctive Relief, I am familiar
7 with the facts stated in this declaration, and if called as a witness, I could, and would, testify
g competently to these facts,
9 3. As the Chief of the Office of Financial Management and Economic Research
(OFMER), I provide cost and fiscal impact information to the Director of DPA. As part of my
10 duties, I direct and oversee the completion of financial analyses of sensitive and complex
& collective bargaining and other compensation proposals and provide subsequent oversight and
12 control to ensure compensation commitments remain within budgetary limits. I oversee the
13 determination of the most efficient and accurate methods to estimate costs associated with those
14 proposals and analyze the fiscal impact of compensation policies on the State of California. I
15 provide this information to the Department of Personnel Administration Director, Chief Deputy
16 Director, and Deputy Director of Labor in order for the Executive Branch of State Government to
17 | make budgetary and financial decisions relating to employee compensation.
18 4, OFMER was directed to calculate the savings to the State by implementing a
19 } temporary 2-day a month furlough for represented and excluded unrepresented employees
20 § covering a seventeen month period.
21 5. OFMER calculated that the savings to the Geperal Fund for represented employees
22 | subject to the furloughs to be estimated at $298,541,141 for fiscal year 2008-2009. The savings
23 | to the General Fund for excluded unrepresented employees is estimated at $76,837,793 for fiscal
24 | year 2008-2009. ,
25 6. The savings to the General Fund for fiscal year 2009-2010 for represented
2% employees subject to the furloughs is estimated at $716,498,739, apd the savings to the General
27 Fund for fiscal year 2009-2010 for excluded unrepresented employees is estimated at
28 $184,410,703.
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7. The savings to the General Fund per month is estimated at $75,075,787 by
implementing a temporary 2-day a month furlough for represented and excluded unrepresented
employees covering a seventeen month period.

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Executed on this 16™ day of January, 2009, at Sacramento, California.

(WM/ %my————
ALENE SHIMAZU ©
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1
9 I, May Marlowe, declare:
3 I'am a citizen of the United States and employed in Sacramento County, California. 1am
over the age of eighteen years and not a party to the within-entitled action. My business address
4 || is 400 Capitol Mall, 27th Floor, Sacramento, California 95814. On January 20, 2009, I served a
copy of the following document(s):
5
RESPONDENTS®’ OPPOSITION TO PETITIONERS’ PETITIONS FOR WRIT OF
6 MANDATE IN CONSOLIDATED ACTIONS;
7 DECLARATION OF DAVID W. TYRA;
8 DECLARATION OF JULIE CHAPMAN ;
9 DECLARATION OF ALENE SHAMAZU;
10 DECLARATION OF BERNICE TORREY;
11 DECLARATION OF DIRECTOR OF FINANCE MICHAEL C. GENEST;
12 EVIDENTIARY OBJECTION TO DECLARATION OF PETER FLORES, JR.
13 | by transmitting via facsimile the document(s) listed above 10 the fax number(s) set
14 forth below on this date before 5:00 p.m.
15 D by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, the United States mail at Sacramento, California addressed as set
16 forth below.
17 E by placing the document(s) listed above in a sealed Federal Express envelope and
affixing a pre-paid air bill, and causing the envelope to be delivered to a Federal
18 Express agent for delivery.
19 @ by transmitting via e-mail or electronic transmission the document(s) listed above
20 to the person(s) at the e-rnail address(es) set forth below.
2] | Attorneys for Petitioners/Plaintiffs California Attorney for Respondent/Defendant State
Attorneys, Administrative Law Judges and Controller John Chiang
22 | Hesring Officers in State Employment Rick Chivaro, Esq.
Brooks Ellison, Esq. Ronald V. Placet, Esq.
23 ) Patrick J. Whalen, Esq. Shawn D. Silva, Esq.
24 THE LAW OFFICE OF BROOKS ELLISON Ana Maria Garza, Esq.
1725 Capitol Avenue OFFICE OF THE STATE CONTROLLER
25 | Sacramento, CA 95814 300 Capitol Mall, Suite 1850
Fax: (916) 448-5346 Sacramento, CA 95814
26 | Email: counsel@calattorneys.org Fax: (916) 322-1220
Email: rchivaro@sco.ca.gov
27
28 -
.k, Moskovins, | 908228 t -2-
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1 | Attorneys for Pe‘titioner/PIaintiff SEIU, Local Attorneys for Petitioners/Plaintiffs
1000 Professional Engineers In California
2 Paul E. Harris, I, Esq. Government and California Association of
3 | Anne Giese, Esq. Professional Scientists
J. Felix De La Torre, Esq. Gerald James, Esq.
4 | Brooke D. Pierman, Esq. 660 J Street, Suite 445
SERVICE EMPLOYEES INTERNATIONAL Sacramento, CA 95814
5 | UNION LOCAL 1000 Fax: (916) 446-0489
1808 14" Street . Email: gjames@cwo.com
6 | sacramento, CA 95814 ,
7 | Fax: (916) 554-1292
Email: bpierman(@seiul 000.org
8
I am readily familiar with the firm’s practice of collection and processing correspondence
9 { for mailing. Under that practice it would be deposited with the U.S, Posta) Service on that same
10 day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
11 | meter date is more than one day after date of deposit for mailing in affidavit,
12 I declare under penalty of perjury under the laws of the State of California that the above
3 is true and correct.
14 Executed on January 20, 2009, at Sacramento, California.
. | "Mau Ward
16 A Bl
) May Marlowe
17
18
19
20
21
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23
24
25
26
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" 1] DAVID w. TYRA, State Bar No. 116218 -
) KRISTIANNE T. SEARGEANT, State Bar No. 245489
2 | KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Law Corporation
400 Capitol Mall, 27th Floor
Sacramento, California 95814
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9
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12
Auorneys for Defendants/Respondents

13 | ARNOLD SCHWARZENEGGER, Governor; STATE OF
CALIFORNIA; and DEPARTMENT OF PERSONNEL

Exempted from Fees
14 ADMINISTRATION

(Gov. Code § 6103)
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SUPERIOR COURT OF CALIFORNIA
16
COUNTY OF SACRAMENTO
17

18 | PROFESSIONAL ENGINEERS IN CASE NO. 34-2008-80000126-CU-WM-GDS

CALIFORNIA GOVERNMENT;

Assigned For All Purposes To The Honorable

19 | CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS, Patrick Marlette
20 Petitioners/Plaintiffs, DECLARATION OF DAVID W. TYRA IN
21 SUPPORT OF OPPOSITION TO MERITS OF
V. PETITIONERS’ PETYTYONS FOR WRIT OF
22 MANDATE

ARNOLD SCHWARZENEGGER, Governor;

23 | STATE OF CALIFORNIA; DEPARTMENT Date: January 29, 2009

OF PERSONNEL ADMINISTRATION; Time: 9:00 a.m.
74 | STATE CONTROLLER JOHN CHIANG; and Dept.: 19
DOES 1 through 20, inclusive,
25
Respondents/Defendants
26
AND RELATED CASES
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28
k. MoskoviiZ, | 90R229 | -1-
ANN & GIRARD

RNBYS A1 fA
\CRAMFNIO

DECLARATION OF DAVID W TYRA

SEIU JA 000205



D

HOWN

=R - I B - N V)

1
1
12
13
14
1S
16
17
18
19
20
21
22
23
24
25
26
27
28
o e

RAIYN &AW
CRAVI IO

DECLARATION OF DAVID W, TYRA
I, DAVID W. TYRA, declare:

1. I am an attorney duly licensed to practice before all courts of the State of
California. 1 am a shareholder with the firm of Kronick, Moskovitz, Tiedemann and Girard,
counse! for defendants/respondents Governor Arnold Schwarzenegger, State of California, David
Gilb, and Department of Personnel Administration.

2. I'have personal knowledge of all facts stated in this declaration and if called upon
to do s0, I could and would competently testify thereto.

3. Attached to this declaration and marked as Exhibit 1 is a true and correct copy of
Governor Amold Schwarzenegger’s July 31, 2008 Executive Order.

4, Attached to this declaration and marked as Exhibit 2 is a true and correct copy of a
press release from the Governor’s office dated September 23, 2008 regarding the adoption of a
State budget for the 2008-2009 fiscal year.

3. Attached to this declaration and marked as Exhibit 3 is a true and correct copy of
the Governor's Special Session Budget for the special session of the Legislature convened after
passage of the September 23, 2008 State budget.

6. Attached to this declaration and marked as Exhibit 4 is an October 2008 Finance
Bulletin issued by the Department of Finance.

7. Attached to this declaration and marked as Exhibit 5 1s a true and correct copy of
Governor Amold Schwarzenegger’s November 6, 2008 Special Session Proclamation.

8. Attached to this declaration and marked as Exhibit 6 is a true and correct copy of
Governor Amold Schwarzenegger’s November 6, 2008 letter to state employees.

9. Attached to this declaration and marked as Exhibit 7 is a true and cotrect copy of a
CASE Public Information and Announcement downloaded from CASE’s web site.

10.  Attached to this declaration and marked and marked as Exhibit 8 is a true and

correct copy of a December 17, 2008 Update from SEIU Local 1000 downloaded from SEIU’s

web site.
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1 11. Attached 1o this declaration and marked as Exhibit 9 is a true and correct copy of a
2 | PEGC Weekly Update for the week of January 9, 2009 downloaded from PEGC’s web site.
3 12. Antached to this declaration and marked as Exhibit 10 is a true and correct copy of
4 | Govemor Arnold Schwarzenegger’s December 1, 2008 Fiscal Emergency Proclamation.
5 13. Attached to this declaration and marked as Exhibit 11 is a true and correct copy of
6 | Governor Arnold Schwarzenegger’s December 19, 2008 Executive Order.
7 14, Attached to this declaration and marked as Exhibit 12 is a true and correct copy of
8 | State Controller John Chiang’s December 19, 2008 Press Release.
9 15. Attached to this declaration and marked as Exhibit 13 is a true and correct copy of

10 | State Controller John Chiang’s December 22, 2008 letter to Governor Arnold Schwarzenegger

L1} and leaders of the State Legislature.

12 16.  Attached to this declaration and marked as Exhibit 14 is a presentation prepared by

13 § Director of Finance Michael C. Genest entitled, “California at the Brink of Financial Disaster.”

14 I declare under penalty of perjury under the laws of the State of California that the

15 | forcgoing is true and correct and was execut gramento, California on January 20, 2009.

; il Lhpe———

17 David W Tyra
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PROOF OF SERVICE

1, May Marlowe, declare:

1 am a citizen of the United States and employed in Sacramento County, California. Iam
over the age of eighteen years and not a party to the within-entitled action. My business address
is 400 Capitol Mall, 27th Floor, Sacramento, California 95814. On January 20, 2009, ! served a
copy of the within document(s):

DECLARATION OF DAVID W. TYRA

D by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.

Lo e - TV - U VS A S

D by placing the document(s) listed above in a sealed envelaope and
affixing a pre-paid air bill, and causing the envelope to be delivered to a
agent for delivery.

M et
—_— O

by causing personal delivery by Messenger of the document(s) listed above to the
person(s) at the address(es) set forth below.

38

by transmitting via e-mail or electronic transmission the document(s) listed above
to the person(s) at the e-mail address(es) set forth below.

E-Y

by placing the document(s) listed above in a sealed envelope with postage thereon

O &K O

15 fully prepaid, the United States mail at Sacramento, California addressed as set
forth below.
16
17
Attorneys for Petitioners/Plaintiffs Attorney for Respondent/Defendant
I8 California Attorneys, State Controller John Chiang
19 Administrative Law Judges and Rick Chivaro, Esq.
Hearing Officers in State Ronald V. Placet, Esq.
20 Employment Shawn D. Silva, Esq.
Brooks Ellison, Esq. Ana Maria Garza, Esq.
21 Patrick J, Whalen, Esq. OFFICE OF THE STATE
2 THE LAW OFFICE OF BROOKS CONTROLLER
ELLISON 300 Capitol Mall, Suite 1850
23 1725 Capitol Avenue Sacramento, CA 95814
Sacramento, CA 95814 Fax: (916) 322-1220
24 Fax: (916) 448-5346 Email: rchivaro@sco.ca.pov
)5 Email: counsel@calattorneys.org
26
27
28
K, Moskovity, || 908229 4 -1-
ANN & GikagDy
e PROOF OF SERVICE
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1 Attorneys for Petitioner/Plaintiff Attorneys for Petitioners/Plaintiffs
SEI1U, Local 1000 Professional Engineers In California
2 Paul E. Harris, 111, Esq. Government and California
3 Anne Giese, Esq. Association of Professional
J. Felix De La Torre, Esq. Scientists
4 Brooke D. Pierman, Esq. Gerald James, Esq.
SERVICE EMPLOYEES 660 J Street, Suite 445
5 INTERNATIONAL UNION LOCAL Sacramento, CA 95814
6 1000 Fax: (916) 446-0489
1808 14" Street Email: gjames@ecwo.com
7 Sacramento, CA 95814
Fax: (916) 554-1292
8 Email: bpierman@seiul000.org
9 1 am readily familiar with the firm’s practice of collection and processing correspondence
10 for mailing Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. | am aware that on
11 | motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after datc of deposit for mailing in affidavit.
12 :
I declare under penalty of perjury under the laws of the State of California that the above
13 1 is true and correct. Executed on » 2009, at Sacramento, California.
14
15
16 May Marlowe
17
18
19
20
21
22
23
24
25
26
27
28
K. Moskovire, | 9082291 -2
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Office of the Governor of the State of California o Page 1 of 3

Office of the Governor e sermsecoas

EXECUTIVE ORDER S-09-08

07/31/2008

WHEREAS the constitutiona! deadline for enacting a state budget for Fiscal Year 2008-09 has passed
without the enactment of a budget, and

WHEREAS in the absence of a budget, State government is constitutionally prohibited from making
payments that are not compelled by either the State Constitution or federal law; and

WHEREAS until there 15 a state budget, the State has no authority to pay the following payments: (1)
Vendors and Contractors for goods and setvices chargeable to Fiscal Year 2008-09; (2) Payrolf for legislative staff,
appointees, and exempt employees, (3) Payroll for other state employees beyond that required by federal labor law,
(4) Highway User Taxes that are apportioned to the state, cities and counties for highway and road improvement
projects; (5) Cal Grants to students in higher education; (6) Transfers to the Trial Courts; (7) Transfers to University
of California, California State University, and Community Colleges, (8) Transportation Revolving Fund
disbursements, (9) Non-revenue limit school payments; and (10) Payments for non-federally mandated social
services programs such as Community Care Licensing, Adult Protective Services, State Only Foster Care, State Only

Adaoptions Assistance, and Cash Assistance Program for Immugrants; and (1 1) tax rehef payments to low income
semors and disabled persons; and

WHEREAS on May 1, 2003, the Califorma Supreme Court, in White v Daws, 1ssued a decision that, in
conjunction with other pre-existing court orders, clarified that during a period that there is no state budget 1n place,
federal labor laws require the State to pay its nonexempt FLSA employees either federal mimmum wage or, for those
cmployees that work overtime. their full salaries plus overtime; and

WHEREAS 1t is not known when a budget will be adopted for Fiscal Year 2008-09, and

WHEREAS as a result of the late budget, there 15 a real and substantial risk that the State will have
msufficient cash to pay for state expendutures; and

WHEREAS since June 2008, the unprecedented number and size of fires in California has created states of
emergency that have required additionatl and substantial expenditures of cash to ensure that there are sufficient
resources to effectively fight these fires and save lives and homes; and

WHEREAS 1t is critical that the State be able to meet any unforeseen emergency such as fire, flood or public
health emergency and to continue 10 make timely payments on constitutionally and federally-mandated obhgations
and existing obligations to pay holders of state bonds, and

WHEREAS due 10 the impending cash crisis and budget delay, the State may be forced to consider a
Revenue Anticipation Warrant (RAW) at an exorbitant cost to the Btate, including hundreds of millions of dollars 1n
credit enhancements, 1n order 10 make sure there is sufficient cash to pay for state expenditures, and

WHEREAS afier the late adoption of a budget, there will be additional cash demands because all of the
deferred payments that were not permitted to be made during the budget impasse will become due and payable, and

WHEREAS the late budget has resulted i loss of savings to the State in the amount of $164 million for July,
and fatlure to enact a budget i August will result in addivonal Joss of savings i the amount of $323 million; and

WHEREAS as a result of the late budget, additional mitigation measures must be implemented to offset the
loss of savings and to ensure that there 1s sufficient cash to make the State's payments; and

hitp:/gov.ca.gov/index.php?/print-version/executive-order/10333/ 1/19/2009
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WHEREAS the State employs nearly 22,000 retired annuitants, permanent intermittent employees, and
scasonal employees and the State hires new employees at the rate of approximately 1,700 per month; and

WHEREAS except for services and functions of state government deemed critical by this Order, additional
mitigation measures need to be taken to immediately reduce expenditures and preserve cash, including the following
(1) halung all hiring, transfers and promotions of employees, and contracting for individuals 10 perform services; (2)
prohibition of overtime; (3) termination of the services of retired annuitants, permanent intermittent employees,

scasonal employees, temporary help workers and, student assistants; and {4) suspension of personal services
contracts

NOW, THEREFORE, I, ARNOLD SCHW ARZENEGGER, Governor of the State of Cahiforma, in
accordance with the authonity vested in me by the Constitution and the statutes of the State of Califormia, do hereby
1ssug the following orders to become effective immediately,

IT IS ORDERED that the services and functions of state government directly refated to the preservation and
protection of human life and safety, including but not limited 10 emergency and disaster response activities and the
provision of 24-hour medical care, shall be deemed cnitical and exempl from this Order

ITIS FURTHER ORDERED that except for services and functions of state government deemed critical
and exempt by this Qrder, all State agencies and departments under my direct executive authority take immediate
action cffeclive July 31, 2008 to cease and desist hiring of employees (except in instances 1 which there 15 a bona
fide offer and acceptance prior to the effective date of this Order), transferring employees between State agencies
and departments, promoting employees, and contracting for individuals to perform services,

IT IS FURTHER ORD ERED that except for services and functions of state government deemed critical
and exempt by this Order and emergent situations to preserve and protect human life and safety, all State agencies

and departments under my direct executive authority take immediate action to cease and destst authorization of all
overtime for employees effective July 31, 2008

IT IS FURTHER ORD ERED that except for services and functions of state government deemed critical
and cxempt by this Order, all State agencies and departments under my direct executive authority take immediate
acuon ta terminate the services of the following five categories of employees and individuals effective July 31,

2008. (1) Retired Annuitants, (2) Permanent Intermittent Employees, (3) Seasonal Employees; (4) Temporary Help
Waorkers; and (5) Student Assistants

ITIS FURTHER ORDERED that except for services and functions of state government deemed criucal
and excmpt by this Order and except for services provided pursuant 1o multi-year contracts for Information
Technology systems and services, all State agencies and departments under my direct executive authority take
immediate action 1o suspend all persanal services contracts effective July 31, 2008,

IT IS FURTHER ORD ERED that all Agency Secretaries and Department Directors shall take immediate
action to implement this Order, and any other action that will reduce siale expenditures.

IT IS FURTHER ORD ERED that the Director of the Department of Finance shall establish an exemption
process that Agency Secretaries shall utilize to determine 1f an exemption is justified based on critical services and
functions, which may include either cost-reducing or revenue-producing services and functions that will help ensure
that there 1s sufficient cash for the State to make its payments.

IT 1S FURTHER QORD ERED that Agency Secretaries and Cabinet-level Directors shall report their

cxemptions to the Cabinet Secretary and the Director of the Department of Finance within 24 hours of approving an
exemption,

ITIS FURTHER ORDERED that the Director of the Department of Finance and Director of the
Department of Personnel Administration shall work with the State Controller to develop and implement the
necessary mechanisms, including but not limited to pay letters and computer programs, to comply with the
California Supreme Court's White v Dawis opinion to pay federal minimum wage to those nonexempt FLSA
employees who did not work any overtime.

IT18 FURTHER ORDERED that the necessary mechanisms to ensure compliance with the Whie v Dawvis
opinion must be in place to be effective for the August 2008 payroll

htlp://gov.ca.gov/index.php?/pri nt-version/executive-order/10333/ 1/19/2009
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IT IS HEREBY REQUESTED that during this budget impasse, the State Treasurer shall take all actions
neeessary (0 maintain the State's ability to pay its bond obligations, including payment of principal and interest with
funds in the State Treasury, and shall take all actions that are necessary to protect the State's funds and investments

IT IS FURTHER REQU ESTED that other entities of State government not under my direct executive
authority, including the Calhfornia Public Utilities Commission, the Universily of California, the Cahforma State
University, California Community Colleges, constitutional officers, the legislative branch {including the Legislative
Counsel Bureau), and judicial branch, assist in the implementation of this Order and implement similar matigation
measures that will help to preserve the State's cash supply during this budget impasse.

IT IS FURTHER ORDERED that this Order shall remain in effect until such time as both a Fiscal Year

2008-09 Budget is adopted and the Director of the Department of Finance confirms an adequate cash balance exists
1o meet the State's fiscal obligations.

I FURTHER DIRECT that as soon as hereafter passible, this Order be filed in the Office of the Secretary of
State and that widespread publicity and notice be given to this Order.

IN WITNESS WHEREOF | have hereunto set my hand and caused the Great Seal of the
State of California to be affixed this 315t day of July 2008.

ARNOLD SCHWARZENEGGER
Governor of California

ATTEST:

DEBRA BOWEN
Secretary of State

http://gov.ca.gov/index.php?/print—version/executive-order/ 10333/ 1/19/2009
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PRESS RELEASE

09/23/2008 GAAS.650 08 FOR IMMEDIATE RELEASE

Governer Schwarzenegger Signs State Budget with Budget Reform

Governor Arnold Schwarzenegger today signed the 2008-09 state budget, concluding a very difficult budget year
and delivering a real win for Californians with a proposal to achieve meaningful budget reform It addresses
Califormia’s $15 2 billion budget shortfall with a combination of cuts and increased revenues [t fully funds
education's Proposition 98 guarantee and does not borrow funding from voter-approved lacal government or
transportation funds. The historic budget reform package wncludes a strong ramy-day fund aimed at helping smooth
out the unprediciable highs and lows n revenues that plague our state and create massive deficits.

"While California is certain to face a difficult budget situation again next year, this budget does not take money out
of people’s paychecks or borrow from voter-approved local government or transportation funds, and it inciudes real
budget reform with teeth," Governor Schwarzenegger said. "These budget reforms, when approved by voters, will
finally put California's budget on a path toward long-term fiscal stability "

Throughout California's hustory, numerous attempts have been made to reform our state's broken budget system.
When the Governor was elected, he commitied 1o finally end California's feast and famine budget cycle, [n 2004, the
Governor worked with the legislature to pass Proposition 58, which took the first step toward budget reform. In
2005, the Governor attempted the next step in budget reform with Proposition 76, and while 1t was defeated, the
Governor remained comnutted to reform

Today, the Governor delivered on his commitment with reforms to address two major flaws in the state budget
system-wildly volatile revenues and over spending In fact, had these reforms been in place over the pasi decade, this
year's budget problem would have been approxtmately $10 billion smaller and California would have bencfited from

$8 billion in additional funding available for infrastructure and other one-ume purposes The proposal will now 20
before voters on the next statewide election ballot

Over the weekend, the Governor used his velo pen to make an additional $510 miltion in General Fund reductions,
reflecting the Governor's determination to reduce spending to the maximum extent possible, The state also captured
$340 mulhon in savings due to the delay in enacting the budget and the effect of the Governor's executive order.

BUDGET REFORM

A Rainy-Day Fund With Tecth

Increases the size of Califorma’s Budget Stabilization Account (BSA) from 5 percent of General Fund expenditures
to 12.5 percent-or approxumately $13 billion dollars foday.

Requires annual transfers to the BSA of 3 percent of General Fund and ehiminates the ability 1o suspend those annual
transfers. During economic downturns, when funds can be drawn out of the BSA, the transfer would not occur

In addition to the annual transfer of 3 percent of General Fund to the BSA, requires that all current-year revenue that
is above 5 percent of the amounts included in the Budget Act be transferred to the BSA, after first providing funding
to education as required under Proposition 98 This means that unexpected spikes in revenues that occur durmng the
fiscal year - normaily recogmzed in the Governor's May Revision - will be 1ransferred 1o the BSA or used
exclusively for one time spending

Funds can only be transferred out from the BSA under the following conditions. 1) actual revenues during the Fiscal
Year must be below a specified level: prior year spending adjusted by population growth and per capita personal

mhiml:file://C:\Documents and Settings\dwt1\Local Settings\Temporary Internet Files\OL... 1/19/2009
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income growth; 2) funds transferred from the BSA back into the General Fund must be appropriated 1n a stand-alone
bill. The amount transferred out of the BSA during a fiscal year will be limited to the amount which would bring
Fevenues up 1o prior year spending adjusted by population and per capifa personal income growth

When the balance in the BSA reaches 12 § percent, any excess revenues acquired mid-year will be available for one-
time cxpenditures only One-time purposes will include- paying down debt, paying off outstanding General
Obligation bonds, investing in infrastructure and capital outlay projects, paying for "settle-up" dollars owed to
education, pre-paying health care liability for retired employees (OPEB) and tax relief.

Mid-Year Reduction Authority
Authorizes the Director of Finance to do the following when s/he determines, mid-year, that revenues have fallen
below specified levels,

¢ Reduce state operations budgets by up to 7 percent without modifying or suspending the law.

» Freeze Cost of Living Adjustments (COLAs), rate increases or increases in state participation in local costs,
as designated in the Budget Act, for up to 120 days.

* The governor can submit urgency legislation to permanently suspend COLAs and other rate increases 1f the
governor fails to act within the 120 days, or the Legislature fails to adopt the suspension, the COLAs and
other rale increases are reinstated

ADDITIONAL BUDGET CUTS

® This budget holds General Fund spending to virtually no growth this year-$103 4 billion 2008-09 compared
10 $103 3 bitlion in 2007-08
¢ The Budget includes a reduction of $850 million General Fund spending or one percent below the amounts
proposed in the budget bill adopted by the Legislature This reduction represents §9 7 billion in spending
reductions and is due to.
© $510 milhon-General Fund vetoes, These vetoes reflect the Governor's deternmination to reduce
spending to the maximum extent possible given constitutional, statutory and court-ordered spending
requirements
© $340 million-General Fund savings due to the delay in enacting this Budget and the effect of the
Governor Executive Order S-09-08. Given the state's fiscal condition, the order will remam in effect
for the remainder of the year.

LOTTERY MODERNIZATION AND SECURITIZATION

® Proposes a ballot measure 10 modernize the state Lottery and improve the performance of this
underperfonmng state-owned asset

¢ [fpassed by voters, future proceeds of an improved state Lottery would be securitized {estimated to be
approximately 85 billion in 2009-10) with the additional revenues used to pay down debt and fill the rainy-
day fund in the out-years

EDUCATION FUNDING

Funds the Proposition 98 guarantee at $58 | billion - $1 5 billion higher than the current-year funding This level of
funding eliminates the proposed reductions in the Governor's May Revision and maintains funding to base
categorical programs such as class size reduction, special education, child nuirition programs and child care

BRINGING IN REVENUE

The budget passed by the Legislature originally included a measure that would have taken more money out of
hardworking Californians' paychecks by requirtng that they pay 10 percent more state taxes from Californians 1o
balance the state's books 1n 2009 - for a total of $1.6 billion The Governor rejected it, and 1t was replaced instead
with a plan to bring in outstanding tax revenue owed to the siate by increasing penalties on corporations that under-
report by more than $1 milhion what they owe the state. :

* Imposes a 20 percent penalty on the under-reporting of tax owed to the state and applies to any corporation
that under-reports by more than $1 million (Applies to taxable years beginning in 2003 in which the statute
of limitations 15 open and allows taxpayers an opportunity to file an amended return by May 31, 2009, to
avord the penalty )

mhtmi:file://C:\Documents and Settings\dwt1\Local Settings\Temporary Internet Files\OL... 1/19/2009
SEIU JA 000216



: Ofﬁce__ _df the Governor of the Stite of California

Page 3 of 3

. * o The Franchﬁg Tax Board-estimates that the state will bring n $1.5 ! billson over the 2007-08 and 2008-09
- budget years. California has had success will thiskind of tax collection program before The similar tax

*._amnesty program the state conducted 1n 2005 -brought 1n an additional $3.6 billion, according to the

“Department of Finance -

A two-ycar suspension of the Net Operating Loss (NOL) tax deduction® Suspends for two years the ability of
corporations to reduce their tax liability based on prior losses and phases in conformity to federal law over three

years starting (n 2010 by allowing losses to offset profits m two prior years; also extends the period for carrying
forward losses from 10 to 20 years :

ECONOMIC STIMULUS
Includes an economic simulus package that.

» Expediles the allocation and disbursement of existing transportation and housing bond funds to stimulate
economic growth and job creation immediately. ‘

¢ Authorizes new lease revenue bonds to accelerate capital outlay projects for higher education,

¢ Provides flexibility in overtime laws to exempt high-paid software engineers in the competitive technology
industry from overime rules.
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GOVERNOR’Ss BUDGET

SPECIAL SESSION 2008-09

INTRODUCTION

ECOnomic conditions have deterorated dramatically since the Governor signed the
2008 Budget Act on September 23. This deterioration was reflected in General Fund
revenue collections for the month of Septernber that came n $923 million below forecast
As a result, Cahfornia faces a revenue shortfall of $11 2 bilkon this year Specifically, the
Department of Finance estimates that General Fund revenues will be approximately
$567 rmulhon lower in 2007-08, $10 7 billion lower in 2008-09, and $13 billion lower in
2009-10 than earher projections

This significant revenue shortfall demands immediate action for the following reasons:

»  Arevenue reduction of this magmitude will reduce total cash resources belaw
acceptable levels naxt month  If no action 1s taken to reduce spending, Increase
revenues, or a combnation of both, the state will run out of cash in February and
be unable to meet all of its obligations for the rest of the year

+  The revenue reduction will elrminate the $1 7 billon reserve adopted in the Budget
Act and create a General Fund budget gap of $9 5 bulhon

«  Quick action 1o restore balance to the current year budget wiil lay the groundwaork
for balancing the budget for 2009-10
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INTRODUCTION

*  Delays in enacung budgetary solutions will significantly reduce the value of those
solutions for this year and nexi, thereby necessilating even more spending reductions
and/or revenue increases

In hight of the urgency of the situation, Governor Schwarzenegger has called a special
session of the Legislature and 1s proposing a vanety of spending reductions and ravenue
Increases 1o bring spending closer in ine with avalable revenues In addition, given the
economic downturn and its impact on families and workers, the Governor is proposing
numerous measures to help stimulate the economy to help families stay in thewr homes
and to keep Californians employed.

OVERVIEW OF THE PROPOSALS TO ADDRESS THE SHORTFALL

The Governor’s special session proposals include spending reductions totahing $4 5 bithon,
or 49 percent of the total proposed solutions, while revenue ncreases account for

$4 7 billion, or 51 percent of the total solutions  As the figure shows, these proposals

are in addition to the $24 3 bilion in solutions enacted n the Budget Act of 2008 When
all of the solutions are considered, spending reductions account for 49 percent, revenue
increases account for 39 percent and borrowing accounts for 12 percent

Final spending and revenue projections for the 2009-10 Governor's Budget will not be
available untl January Therefore, this special session proposal is based on preliminary
projections of the revenue shortfall only and does not reflect the total potental budget gap.
The economic situation and the revenue shortfall are so severe that 1t s clear that there
will be a substantial deficit projected for 2009-10. Theretore, the descriptions of the fiscal
etfects of the special session proposals include estimates of their impact in 2009-10
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4%
%
1%

Figure INT-01
Major Solutions
(Dollars &t Mitions)
A3 of 2008 Budont Act 2008-09
208 B pnor 200809 Totel Sneqil Seseqn Total
Corporata Penaity for Undarstatemant of Tax 31,435 75 3180 $1,510
Not Oporating Loss Suspansion and Carryback 1285 1268 1.285
Tax Crotht L and Lsage M @15 015 81§
Limitad Liabiiny Covporatons Payment Date Change k] 300 aae
A Esunaied Pay 1370 1270 1270
Remave Estmatsd Paymant Option for High income Taxpayers 1038 1,035 1,038
Accrual Change 418 1,440 1,858 1.858
Addihanat Tax Rovsnues (LAOOF) (Juney 120 -250 -130 -130
Addiiona) Trceiand Ravenees (LAIDOF) 24 168 180 190
Adamonal R rom Tnbal C: 78 m 78
FTB/BOE Revanus Optons 28 226 228
Transtors trom Spaciel Funds 141 141 164
Justice Settlement (transter to GF) 1 11 11
Tamporary (3-yoar) 15 cont incrnaza m Sales Tax $1540 3,840
Orl Beverance Tex (3 9% tax raie, excapton for stnpper wolls) 530 530
Expand Seos Tax 1 Some Services g7 357
Nickel 8 Dnnk Alcohal Tax 283 293
M Owr Changss 83 T4 137 137
Total Rovenue incressas $2,058 36506 $8,564 47 1% _ 313,284
Economue Rocovary Bonds $3.313 33,313 $3.313
Logns from Spocia) Funds $714 714 — T4
Total Borrowang $3,313 $794  $4,027 3¢ 0% $4027
Propasiyon 88
Propenty Yax 278 $423 $668 8598
Redavalopmont Agency Fass TFhrough 380 350 350
Settlo-Up Paymom 150 160 180
Base 871 2843 34 $2,500 5814
Non Proposwion 98 :
Budget Batencing Reduckons 113 2,154 2,287 2,267
Non Budgst Balancing Reductons
Maar-Cal Program Savings 185 185 142 307
Suspond Prap 58 Transfer 1500 1,500 1509
Use of Pubkc Transportabon Accoum for Home-io-Senool 488 488 488
Teansponstion
Uso Spdiover Menays (or Date Service Paymanty 250 2% 280
Roumburse of GF for Past Oabl Servico Payments from TOSF 38 235 235
Ruduce Mandates Furding 53 83 L
Etmmato Estimated Clams for N3B Mandates 75 75 75
Dafar Trwrdt Yoar Rayment of 15-Yazw Plan for Old N9§ Mandates 75 7% 75
Enminate Funding for CCPOA Lag, Bess, snd Final Offar 60 230 490 490
Health and Danai Benefis for Annuitants Pramium Reductons 23 81 104 104
Stato Cash Managoment improvemenm Program 60 80 60
Reduction (Cenwol Secton 4 D7) 50 50 50
Savings Due (o Budget Delay and Exacutive Order 5-00-08 340 340 340
COCR--Limat Parole Suparvision 78 78
Fundng Realgnment for Pubhe Safety Gran. Programs 250 2%0
Redguce UC and CSU butgels 1o he 10% Across-the-Board Reduction 132 132
- Funding Lavay
Devaiopmeniat Sarwcas Program Savings 34 34
SSISSP Program Sevings Jos 391
CalWORKs Program Savings 274 274
1HSS Program Savings 118 8
Raduco Stata Funding for Transit Agencres 220 230
Elmnsta Funding for the Wiliamsan Act 35 35
Empioyea Compansation Changas a2 320
All Cther Changas B¢ 137 187 197
Total Expsnditure Raductons, belors vatoss $1.717  §9,183 $10,870 $4500 49% 31 5,374
Vatoes $510 $510 510
Reducs Rosarve $306 $308 305
Yotal Soliwans $7,088 817,180 324,277 $3,224 100% 533,501 100%
L PR AL L — L
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STIMULATE THE ECONOMY/RETAIN AND CREATE JoBs

Finally, the special session will focus on various proposals to help stmulate the economy,
retain and create jobs, and reduce barriers to job creation and retention

The economic stmulus proposals include accelerating the appropriation of $700 million
remaming in Proposition 1B funds for improvements to local streets and roads. These
funds will be available for cities and counties that agree to encumber the funds by
December 31, 2009, certify that ther local fund balances for road maintenance do not
excead three months of their Highway Users Tax Account (HUTA) and Transportation
Investment Fund (TIF) revenues, and meet accountability requirements

Tha economic sumulus proposal also provides an additional $800 rullion in Proposition 18
funding in 2008-09 for local transit agencies 1o accelerate several large local transit projects
Moreover, to create jobs in a sector heavily impacted by the current downturn, some
Proposttion 1B projects administered by Caltrans totaling $822 mullion will be accelerated
by waving some state and federal environmental requirements

The economic stimulus proposal also includes accelerating the implementation of

$147 mulion of water and flood projects funded by Propositions 84 and 1€ Under existing
faw, these funds will not be available until March 1. 2008 The Admurstration beheves
urgency legistation 1s necessary to make these Proposition 84 and 1E funds available
immediately In addition, the Governor will sesk action by the federal government to
move an addional $57 1 million n water projects forward now

The special session proposal will also include the remtroduction of the necessary
amendments to AB 300 so that needed construction for the Department of Corrections
and Rehabilitaton can begin as well as 1o create valuable jobs in the state The
Administration is also looking forward to continuing to work with the Legisiature to
address the correctional systems’ capital needs for medical and mental health services

The Governor will propose the following in the special session.

*  Easing regulations to allow “In the pipeline” hosprtal construction projects to
move forward

=  Prowding flexibility to employers regarcing fiex tme schedules, meal and rest perods,
and overtime rules, to reduce the amount of costly htigation and encourage employers
to kesp jobs in-state
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»  Providing tax incentives to new film and television production locating in California and
production that has left the state, 1o return in-state

= Creating reforms to help homeowners avoid foreclosure and stay in their homes, as
well as reforms to the lending process that will help prevent a future mortgage crisis
in Califorrua
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EcoNnoMIC OUTLOOK AND
REVENUE ESTIMATES

EcoNnoMic QuTLOOK

Less than six weeks after the enactment of the 2008-09 budget, a string of weak
gconomic statistics, armving during a spreading credit crunch and the bankruptcias and
rescues of several financial nstitutions, has convinged most econorriists that the national
econemy 1s In recession Most persuasive was a sharp fall in consumer spending n

the thwd quarter of 2008 and a stock market collapse in October Mounting job losses,
faling home prices, plunging equity prices, and tght credit conditions have worn down
consumers One widely followed measure of consumer confidence - The Conference
Board Consumer Confidence Index - fell to a record low in October Slower consumer
spending is, in turn, dampening business spending on equipment and structures

While economic statistics on the California economy are fewer and less timely than those
on the national economy, there 1s no doubt that the California economy 1s experiencing the
S8me pressures as the national economy Job losses have grown in recent months The
state’s unemployment rate has risen quickly in the last year and s considerably higher than
the national rate Housing prices are falling faster in the state than in the nation Taxable
sales were below year-ago ievels in the most recent four quarters of available data Auto
sales have dropped farther in the state than the nation
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The outlook for the national and Cahfornia economies has detenorated considerably since
the budget enactment Weaker GDP growth, bigger job losses, and smaller personal
income gains are now expected in 2009 Whereas a short, modest economic dechne was
expected before, a deeper and longer decline 1s much more likely now How long and how
deep depends largely on how long 1t takes for credit to become much more available

The Nation

Real GDP decreased 0 3 percent in the third quarter of 2008, with the weakness widely
spread across major spending categones A 3 1-percent drop i consumer spending—the
largest percentage decline n 28 years—did most of the demage Business equipment
spending and residential construction also fell, and export growth slowed

The economy ended the third quarter much weaker than it began, and this was before
the stock market delivered its greatest drop 1n 21 years in October with paper losses of
$2.5 trillon Retallers are expected to report very weaak October sales, which will bode

poorly for holiday sales The fourth quarter of 2008 1s expected to be considerably weaker
than the third quarter

The Federal Reserve and U S Treasury took dramatic steps in September and October
to remnvigorate credit markets On October 29, the Federal Resarve lowered by one-half
percentage point its target for the interast rate banks charge one another for short-term
loans This brought the target rate to 1 percent, leaving the central bank very little rcom
10 further sase monetary policy Thus, i appears mncreasingly likely that Congress will
enact another economic stimulus package

California

Calfornia labor markets have weakened as 2008 has progressed In the first nine months
of the year, California lost 78,600 jobs, but in the first five months the average monthly
loss was 5,200 jobs, while in the last four meonths, it was 13,200 jobs Seven of the

11 major industry sectors have lodt jobs since the end of 2007, with construction, retasl
trade, and finencial actvities-—which includes real estate and mortgage lending services—
accounting for the bulk of the job losses The state's unemployment rate began 2008 at

5 9 percent and quickly rose to 77 percent in August and September

Califorra’s housing slump continues to be a significant drag on the economy. But home
sales have started to pick up, especially sales of distressed houses New home sales
remain at low levels. Average home prices continue to drop In September, the median
price of existing homes sold, $316,500, was 41 percent lower than the medwan price a
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year earhier. Some of the dechne 1s due to a changing rmix of homes that have sold—more
moderately priced homes and fewer expensive homes Unsold inventories have stabilized
at six months of sales at current monthly sales rates Single-farmily home building appears
to have stabilized at very low rates *

The Outlook

The outlook for the state and national econcmias darkened considerably as 2008
progressed and accelerated through the end of October Economic growth was already
expected to be low before the credit and stock market iurmonl developed Recent
economic statistics point to considerable economic weakness in the fourth quarter of
2008 and in 2009. It appears that consumers will get ittle reprieve from job losses,
faling home prices, and iow equity prices The state's unemployment rate could exceed
10 percent in some months of 2009 and 2010 The impact of the financial rescue
measures enacted by Congress in October is uncertan at this point The national and
Cahlforria economies will face strong headwinds in 2009 and the first half of 2010

A new forecast will be prepared for the Governor’s Budget that will incorporate new
sconomuc data released in November and be informed by events and other forecasts
that become available in the next few weeks

Figure Econ-01 shows selected economic indicators used in the current forecast

Figure ECON-01
Economic Qutiook
Percentage changes unless otherwise noted

2008 2009 2010
. {Est) (Projected) (Projected)

Selected United States Economic Indicatars

Real gross domestic product ) 14 09 16
Personal mcome 43 19 26
Corporate profits before 1axes -122 14 63
Nonfarm wage and salary employment ~01 <16 02
Unemployment rate (Percent) 57 76 81
Housing starts (1,000s of urnits) 931 737 1,013
Selected California Economic Indicators

Personal ncome 40 22 26
Nonfarm WAS employment 04 -12 -4
Unemployment rate (Percent) 70 80 97
Housing penmits (1,000s of units) 87 84 83

Forecast based on data avalable as of October 2008
Percent changes calculated from unrounded data
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REVENUE ESTIMATES

To provide the Governor and the Legislature with the most up-to-date assessment of
current year revenues, the Department has taken into account available data and input
from economusts, including experts outside of the depariment to provide an updated
revenue projection Developing this preliminary revenus assessment is highly unusual and
outside the traditional revenue estimates included i the Governor's Budget or the May
Revision Based on the latest available data, the Department now projects that baseline
General Fund revenues are expected to be approximately $102 4 bihon in 2007-08,

$91 3 bilion 1n 2008-09, and $89 5 bitlion in 2008-10. New revenues from tax law
changes proposed in the special session are estimated to be $4 7 biion n 2008-09 and
$10 3 bifron 1n 2009-10 Proposed total revenues are $96 1 billion in 2008-089, and

$99 8 hillion in 2009-10

Expected baseline revenues have been reduced from Budget Act estimates by
approximately $567 mulhon n 2007-08, $10 7 tillion n 2008-09, and $13 bithon in
2009-10 The reductions are primarnily due to reductions to the economic forecast for
personal income, capntal gains and corporate profits, and lower tax coliections Expected
baseline revenues for 2009-10 also reflect a $500 midlion reduction for the sale of the
EdFund, which 1s no longer expected to be completed in 2009-10

The $7 2 bilhon revenue reduction to 2008-09 baseline Personal Income tax revenues

18 largely due to lower expected capital gains Capital gains accounts for $4 0 billion of
the 2008-08 personal income tax revenue loss The remaining approximately $3 2 bilhon
reduction s due 1o a lower forecast for personal income components such as wages and
salaries and proprietorship ncome

The approximately $1 6 billion reduction to 2008-09 baselne Sales and Use tax revenues

15 due 1o lower collections, and lower expected disposable income, auto sales and less
canstruction of new housing

The approximately $1 6 billion reduction to baseline Corporation tax revenues 1s due to
lower third-quarter corporate estimated payments and lower expected corporate profits,

Figure REV-01 displays the forecast changes between Budget Act and Special Session ' *

19 SPrCrar SExstoN 2008-09

SEIU JA 000227



ECoNoMIc OutLook ann ReveNve EsTiMaTes

.

Figure REV-01
2008-09 Special Session
GENERAL FUND REVENUE FORECAST '

SUNMMARY TABLE
Reconciliation with 2008-09 Budget Act
(In mulhons)
Special Session
Source Budget Act Baselne ChaFr;gre between Proposed Cha’:r:);:e;ttv;een
Figcal 07-08
Personal Income Tax $54,380 $54.289 -$91 $54,289 531
Sales & Use Tax 26,613 26,613 -$200 $26,613 -$200
Corporation Tax 11,926 11,690 -$236 511,690 -$236|
tnsurance Tax 2111 2,173 §2 2173 $2
Other Revenues 8,525 6457 -$68 $6,457 -§68
Transfers 1212 1,238 $26 $1.238 $£26
Total $103,027 $102,460 -$567 $102,450 -$567
Fiscal 08-09
Personal income Tax $55,721 $48,479 -$7.242 548,479 -$7,242
Sales & Use Tax ** 27,111 25,486 . -$1,625} $29,383 $2.272
Corporation Tax 13.073 11,426 -31,647 $11.426 -$1,847
Insurance Tax 2,029’ 2177 $148] $2.177 $148§
Other Revenues 3,242 2,967 -$275 $3,789 $547
Transters 816} 188 18 £798 $18
Totat $101,882 $91,333 -$10,659 $86,053 -$5,840
Change from Fiscal 07-08 -$1.035r -$11,127 -$6,408
% Change from Fiscal 07-08 -1 0% A09% -8 3%
Figcal 09-1¢
Personal income Tax $55,863 548,824 -$7.039 $48 824 -$7.039
Sales & Use Tax ** 29,248 25.234 -$4,014 $33,709 $4,461
Corporation Tax 11,982 10,731 -51.251 $10.731 -$1,251
Insurance Tax 2,135 2,135 $0 $2.135 80
Other Revenues 3.366[ 2,603 -3763 $4,389 $1,023
Transfers 18 g1 $48 $61 $48
Total $102,609 $89,588 -$13,021 $99,849 -$2,761
Change from Fiscal 08-08 $617 -$1,745 . $3,796
% Change from Fiscal 08-09 06% -1 9% ’ 4 0%

Praposed sales and use tax numbars include $322 million for 2008-08 and $713 mlion for 2009-10 that will be Iransferred under Proposition 42 la

the Teansporation Investment Fund  Of Ihese amounts, $876 mlbon will be transfarred in 2009-10 and $359 mafiron 0 2010-11
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Proposed Lawv Changes

Temparary Sales Tax Increase: Effectve January 1, 2009, a temporary rate increase
of 15 percent is proposed for three years in the General Fund Sales and Use tax At

the end of three years, the Sales and Use tax rate will return to 6 percent This proposal
15 expected 10 generate additional sales tax revenues of $3 540 bihon in 2008-09 and

$7 318 billion in 2009-10 for the General Fund These amounts include $322 million for
2008-09 and $713 rrulhon for 2009-10 that will be transferred under Proposttion 42 to the
Transportation Investment Fund Of these amounts, $676 million will be transterred in
2009-10 and $359 mullion in 2010-11

Broaden the Sales and Use Tax to include Certain Services: Effective
February 1, 2000, it s proposed to apply the sales and use tax rate to apphiance and
furniture reparr, vehicle repair, goif, and veteninarian services. Effective March 1, 2008,
the sales and use tax rate will be apphed to amusement parks and sporting events
Assuming a 6 5-percent General Fund tax rate, this proposal 1S expected to generate
additional General Fund sales tax revenue of $357 mullion in 2008-09 and $1 156 billon
In 2009-10. Thesc estimates assume mitially low collections but significant improvements
in collections over time This praposal will also generate revenues for local government

. agencies of $151 million in 2008-09 and $487 mithon in 2008-10, including $27 rmiflion
for local public safety funds in 2008-09 and $89 million in 2009-10

Oil Severance Tax: Effective January 1, 2009,  is proposed to impose an ol severance
tax upon any o1l producer extracting oil from the earih or water in Calfornia The tax
shall be applied to the gross value of each barrel of ol at a rate of 9 9 percent  Any ol
produced by a stripper well, in which the average value of ol s of January 1 of the prior
year s less than fifty dollars {$50) per barrel, will be exempt from this tax. Also, any oll
owned or produced by any pohtical subdvision of Calformia will be exempt from this tax

+ Thus proposal is expsected to generate additional revenues of $528 miliion in 2008-09 and
$1 195 bihon m 2008-10 )

Increase Aicohol and Excise Taxes by 5 Cents a Drink: Alcohol excise taxes ars
proposed to be raised by five cents per drink beginning on January 1, 2008 A drink 15
defined as 1 5 ounces of distilled spirits, 12 ocunces of beer, or 5 ounces of wine This
ncrease 1s estimated 10 raise $293 millon in 2008-09 and $585 million 1 2009-10 These
esumates are adjusted to reflact an estimate of reduced consumption caused by the
increase in pnce Alcohol taxes were last raised in 1991 See the Funding Realignment
portion of Program Reductions for nformation on uses of these revenues
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Vehicle Registration Fee Increase: Effective February 1, 2009, annual vehicle
registration fees are proposed to be increased by $12 to offset a shift of Vehicle
License Fee revenue from the support of the Department of Motor Vehicles to support
local criminal justice programs This special fund revenue will provide $150 milion for
these programs in 2008-09 and $359 million 1n 2009-10 and future years See the

Funding Realignment portion of Program Reductions for information on uses of
these revenuas
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PROGRAM REDUCTFIONS

PROGRAM REDUCTIONS

The Administration proposes a total of $4.5 billion of General Fund reductions m 2008-09
program costs These reductions will generate $6 1 billion 1n Genaral Fund savings n 2009-10.
The reductions are in addition to the $11 38 billion in expenditure reductions in the 2008
enacted budget

ProrosiTioN 98 (K-14)
Total Proposition 98

Due 10 sigrficant declines n anucipated revenues since the budget was enacted, the
Admmnistration proposes total Proposttion 98 expenditure reductions of $2 5 bithon in 2008-09
mn the special session, including eliminating the partial COLA provided to K-12 revenue imits
and community college apportionments, Child Care programs savings, and further reducing
general purpose funding for all Local Education Agencies, which will be accompanied by
dramatic flexibiity provisions that will allow LEA's 10 transter categoncal funds at their
discretion to ensure adequate funding for essential classroom instruction and services
Specific savings proposals are summarnized below

K-12 Programs

¢ $244 3 milhon 1s proposed for reduction by eliminating the 0 68-percent COLA provided
for school district and county office of educanon revenue hmits,
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*  $1791 bithon s proposed for reduction by further reducing the amount for local
education agency (LEA) revenue hruts, coupled with flexibility to transfer categoncal
funds to each LEA’s general fund This strategy is necessary to provide maximum
flexibility to lacal education agencies (LEAS) it is the Admiristration’s expectation that
LEAs will maintain as much funding as possible for direct classroom nstruction and the
most essential support services Therefore, the Administration proposes to authornize
LEAs to transfer any categorical allocations recewead to ther general fund for any
purpose up to the amount of their share of the reduction Distncts elecung to utihze this
flexibiity must adopt a transfer plan in a regularly scheduled governing board meeting
and agree 10 report the amounts and categoncal programs from which transfers were
made and the purposes for which those funds were used

* 355 million 1s proposed for reduction n capped child care programs to reflect the
amount of funding that will not be allocated in current year contracts as reported by
the Department of Education for General Child Care, Preschool, Alternative Payment
and other programs Because this amount has not been sllocated for contracts with
providers, it will not result in & reduction of services to families

* 342 milllon s proposed for reduction from Stage 2 and Stage 3 child care programs
based on revised estimates for lower than anticipated caseload since the budget was

enacted. Stage 2 costs are revised down by $27 mihon and Stage 3 costs are revised
down by $15 rmillion

*  lt1s also proposed that $108 mitlion recently identified, prior-year child care savings be
reappropriated for CalWORKs Stage 2 and 3 programs to otfset an estimated shortfall !
In one-time savings from the After School Safety and Education {ASES) program that
was anticipated to fund part of the 2008-09 costs for thesa caseload-driven programs

¢ §71 2 milhon in reductions are proposed to specific programs that are currently
underutihzed The amounts and programs with recently identified prior-year savings
that are proposed for raduction include $28 6 milhon for K-3 Class Size Reduction,
$2 6 mullion for Prncipal Traimng, $3 3 mullion for Alternative Credentiaking, and
$1 milhon for the Pupd Retention Block Grant Further, the Adrmiristration proposes
to reduce the appropriation for the Targeted Instructional Improvement Grant {TIG)
program on a one-time basis and backhlf that reduction through reappropriation of
the one-time prior-year savings anticipated from the aforementoned programs The
Admirsstration recognizes these savings amounts are subject to refinement and will

work with the Legislature to adjust this proposal to conform to any updated information
that becomes availlable
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Community Colleges (CCC)

* 339 8 mulhon s proposed for reduction by eliminating the 0 68-percent COLA for CCC

apportionments enacted In the education trailer bill (Section 33 of Chapter 519, Statutes
of 2008}

*  $292 4 milon 1s proposed for reduction oy further reducing the amount for general
Purpose apportionments and providing categorical flexibility simifar to the proposal for
K-12 LEAs Similarly, it 1s the Administration’s expectation that districts will maintain
as much funding as possible to maximize course offerings aligned with the system's
highest priorities for transfer, basic skills and vocation/career preparation along with the
maost essential support services Thus, 1t 1s proposed that community college districts
may transfer categorical aliocations to the distnict's general fund for any purpose up to
the amount of therr share of the $230 1 milion reduction Districts electing to utilize this
flexibiity must also adopt plans m public meetings and agree to report the arnounts and

programs from which transfers were made and the purposes for which those funds
were used

HiGHER EDUCATION

$132 mullion in ongomng reductions are proposed for the higher education segments,
excluding community colteges. Specific amounts are detalled below.

University of California (UC)

*  Areduction of $65 5 miflion 1s proposed on an unallocated basis Together with
UC’s $33 1 milon share of the $190 million statewide savings requirement for state
operauons assumed in the enacted 2008 Budgert, expenditures for UC will reflact
approximately a ten-percent reduction from the workload budget, consistent with the
reduction level proposed in the January 2008-09 Governor's Budget

California State University (CSU)

*  Areducton of $68 3 million is proposed on an unallacated basis Together with
CSU’s $31 3 million share of the $190 million statewtde savings requirernent for state
operations assumed in the enacted 2008 Budget, expenditures for CSU will reflect a
ten-percent reduction from the worklosd budget, consistent with the reduction level
proposed m the January 2008-09 Governor's Budget
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Hastings School of Law (HCL)

A reduction of $402,0001s proposed on an unallocated basis Together with HCL's
$114,000 share of the $190 millkon statewide savings requirement for state operations
assumed in the enacted 2008 Budget, expenditures for HCL will reflect a ten-percent
reduction from the workload budget, consistent with the reduction level proposed in
the January 2008-09 Governor's Budget

CORRECTIONS AND REHABILITATION

Parole Reform, Enhanced Credit Earning, and Property Crime Threshold Revisions

The Admuustration's special session proposal reflects reductions n the Department of
Corrections and Rehabilitation of $78 1 mullion in 2008-08 and $677 6 mullion in 2009-10,
as a result of the following proposals

Focus parole efforts on those offenders who have committed serious, violent, or sexual
crimes. Under this proposal, offenders without cutrent or previous convictions for
serious, wiolent, or sexual crimes would not receive parole supervisian after their release
from prison This would substantially reduce parole costs in the Department, ensure that
the highest risk offenders continue to receive full supervision on parole, and reform the
current "revolving door” process in which more prison adrmussions result from parole
révocations than court convictions This proposal s estmated to result in General Fund
savings of $78.7 milion in 2008-09 and $535 9 million n 2009-10.

Enact statutory changes that would authorize the CDCR to provide up to four months
of earned cradit for each program successfully completed by an eligible inmate
Incentvizing program parucipation and cormpietion will reduce inmate violence within
tha COCR and will faciitate the inmate's reintegration into society Addiional changes
would authorize consistent day-for-day credit for all ehgible inmates who comply with
institutional rules, continuous day-for-day credits for inmates who are in jall pending
transfer 1o a state prison, and enhanced credits for inmates who are awatting an
assignmant at a conservation camp These proposals result in a cost of $3 4 mulhicn in
2008-09 and a savings of $30 5 million ongomg beginming in 2009-10, after accounting
for savings already included in the 2008-09 Budget Act

Implement changes to adjust the statutory threshold values for determining when
property cnmes are prosecuted as a felony to reflect Inflation since 1882. As a result,
the speciel session reflects General Fund savings of $2 9 mullion General Fund in
2008-08, growing to $561 3 mithon in 2009-10
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LEGISLATURE

*  No specific reductions are proposed for the Lagisiature, however, the 2008-09
Budgets of other constitutional officers ncluding the Governor's Office, the Attornay
General, and the Judicial Branch included reductions in tha range of ten percent The

~ Legislature’s 2008-09 Budget reflects a reduction of a lesser level The Admimistration
hopes the Legisiature can achieve savings that are more In line with the savings
achieved by consututional executive officers

PUBLIC SAFETY GRANT PROGRAMS
Reductions for Various Public Safety Grants

*  The proposal includes the elimination of a total of §51 7 mithon General Fund in 2008-09
and $103 5 million General Fund n 2008-10 for local public safety funding This includes
the following

o $14.7 milion n 2008-08 ard $29 4 milion in 2008-10 that 1s allocated to counties
that operate juvenile camps and ranches While these funds are available to all
counties based on the number of beds occupled, these funds currently support the
operation of 29 camps or ranches These funds are admimnistered by the CDCR

o $287 milion n 2008-09 and $57 4 million in 2009-10 for various local assistance
programs administersd by the QOffice of Emergency Services. Included in this
reduction 1s funding for Vertical Prosecution Block Grants, Rural Crims Prevention,
Cabfornia Multi-junsdictional Methamphetaming Enforcement Teams, the High
Technology Theft Apprehension Program, Sexual Assault Felony Enforcement
Teams, and various other public safety programs

o $8 3 milhon in 2008-09 and $16 7 million 1n 2008-10 for grants to county shenffs
© of spectied small and rural counties for supplemental public safety funding

3

HEALTH AND HUMAN SERVICES

To address the budget shortfall, the Administration proposes legislation to implement the
following ehgibifity and benefit changes effective December 1, 2008 !

Medi-Cal

*  Reduce Cahfornia banefits to the level of optional benefits provided in most states
Cease 10 provide the following optional benefits for adult {excluding children) dental,
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chiropractic, Incontinence creams and washes, acupuncture, audiology, speech
therapy, optometry/optometrists, opucian/optical lab services, podiatry, and psychology
services, California will still be providing more optional benefits than most states
General Fund savings of $41 million result 1n 2008-09 and $129 8 rulhon n 2008-10

* Limit benefits for newly qualified immugrants and immigrants who permanently
reside under the color of law (PRUCOL) to the same level as currently provided for
undocuimented immigrants  Benefits retained include emergency services, pregnancy-
related services, long-term care in 8 nursing facility, and breast and cervical cancer

treatment General Fund savings of $29 7 mullion result in 2008-09 and $144 4 million
n 2009-10

¢  Implement a monthly ehgibility determination for emergency services for undocumented
immigrants This population currently recaives up to six months of health services after
an inivgl ehgibiity determination This proposal would hinit services to one month unless
and until a subsequent emergency ensues General Fund savings of $15 1 mdlion result
in 2008-09 and $73 5 million i 2009-10

*  Reduce the income leval for new applicants to the Section 1931 {h) program to the
pre-March 2000 standard of an average of approximately 72 percent of the federal
poverty level, and define under-employment as the prnncipal wage earner working less
than 100 hours a month tor parsons applying for Saction 1931 (b} and for the medically
needy program The Section 1931 (b) program provides Medi-Cal ehgibility to families
with low incomes who meet ehgibity requirements Parents with higher incomes who
meet the resource and status requirements would be ehgible for the Medi-Cal medically
needy program with a share of cost General Fund savings result of $8 6 million in
2008-09, $109 million In 2009-10, and ultimately $342 5 milion n 2011-12

*  Shift federal Safety Net Care Pool funding from designated pubhic hospitals to portions
of the California Children’s Services, the Genetically Handicapped Persons, the Medically
Indigent Aduit Long-Term Care, and Breast and Cerwvical Cancer Treatment programs,
which are eligible for these funds No net reduction i services to beneficiaries will rasult
frorn this shuft General Fund savings of $3 7 million result in 2008-09 and $54 2 miilion
in 2009-10

*  Reinstate share of cost for Med-Cal for aged, blind and disabled indwiduals with
incomes over the SSI/SSP mits  Ehgibility for Med-Cal withaut a share of cost for
beneficianes previcusly axpanded n January of 2001 from 69 percent up to 127 percent
of the federal poverty leve! This proposat would align eligibility with the SSI/SSP fimuts,
and generate General Fund savings of $43 8 million in 2008-09, $203 7 million n
2009-10, and $212 8 milion annually thereafter
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Three-Percent Reduction to Regional Center Operations
and Purchase of Services Payments

*  Discount payments to regional center service providers by three percent effective
December 1, 2008 Certain types of payments will be exempt from this reduction,

including supplemental rent/lease payments for consumers recewving supported and
independent lving services, and “usual and customary” rates for services such as bus

fares The department will also consider exemptions necessary to ensure the health
and salety of consumers Payments for supported employment services will not be
discounted Additionally, to assist in the implemsntation of the reduction to regional
center operations funding, the Administration proposes to provide workload relief

such as suspension of reporting requirements for staff salary schedules and contract

expenditures, and suspension of the 1 66 coordinator-to-consumer ratio For those

consurners wha are on the federal Home and Commumnity Based Services Wawver, are
three years of age and younger in the Early Start Program, or are consumers mowving

from a developmental center into the community, the coordinator-te-consumer ratio

will not be suspended These changes are expected to result in General Fund savings

of $34 2 million in 2008-09 and $59 8 million 200910

Supplemencal Security Income/State Supplementary Payment (SS1/5SP)

*  Reduce SSI/SSP grants to the federal minimum effective March 1, 2009, which would
resultin General Fund savings of $348 9 million in 2008-09 and $11 bilhon i 2009-10

Currently, the SSI/SSP grant for an aged/disabled ndividual 1s $870 per month and
the grant for aged/disabled couples 1s $1,524 per month After provision of & federal
cost-of-ving adjustment in January, 2009, this proposal would reduce the monthly
grants to $830 and $1,407 for aged/disabled individuals and couples, respectively

*  Elminate the Cash Assistance Program for Immigrants effective March 1, 2009, which

would result in General Fund savings of $37 8 million in 2008-09 and $114 1 milhon
In 2008-10 This state-only program prowides benefits to aged, bhnd, and disabled
legal immugrants.

CalWORKs

*  Modify the Safety Net program, by continuing benefits for families bevond therr
80-month time limut only if they mest federat work parncipation reguirements This
would result in General Fund savings of $80 7 million in 2008-09 and $242 million
in 2008-10, assuming March 1, 2009 impiermentation

*  Prowide cash aid for families recetving child-only benefits in a manner consistent with

other CalWORKSs farniies, for General Fund savings of $76 8 million in 2008-09 and
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$230 3 mullion in 2009-10 Under this propasal, ad to some famihies receving child-only
benefits would be limited ta 60 months These famihes nclude parents or caretakers
who are undocumentet! non-citizens or certain types of felons

institute a face-to-face self-sufficiency review every six months with a county worker
for CalWORKs famihies who are nat meeting work requirements This proposal would
result in General Fund savings of $23 3 mullion i 2008-09 and $£94 8 mullion 1n 2008-10,
assuming March 1, 2009 implementation These reviews would assass what services
Or resources may be necessary 10 address barners that are preventing participation and
help remove a family’s dependence upon public assistance

Reduce CalWORKSs grants by 10 percent effective March 1, 2009, which would result
in General Fund savings of $93 2 milhon in 2008-09 and $279 8 milion n 2009-10 This
proposal would reduce the maximum monthly grant for a family of three from §723

to £651

In-Home Supportive Services (IHSS)

Provide IHSS domestic and related services to individuals with the highest levels of
need, as measured by a functional Index score of 4 or highar This proposal would
result in General Fund savings of $23.1 million n 2008-09 and $71 4 rulhon in 2008-10,
assuming March 1, 2009 implementation The provision of other IHSS services to all
ehgible consumers ragardiess of thewr functional index score would not be impacted

Focus the state buyout program for IHSS recipients whose Medi-Cal share of cost 1s
higher than their [HSS share of cost on persons with the most severe needs This
propasal would result in General Fund savings of $12 3 million 1n 2008-08 and

$37 mullion in 2008-10, assuming March 1, 2009 implementation Under this proposal,
{HSS recipients with average functional index scores below 4 would be reguired 1o
pay for more of ther services before qualifying for subsidies

Limut state participation in the wages of IHSS workers to the state mmimum wage
plus $0 80 per hour for health bensfits Assuming March 1, 2009 implementation,
this proposal would result in General Fund savings of $82 9 miflion 1 2008-09 and
$248'8 mithon in 2008-10

California Food Assistance Program (CFAP)

Ebminate the CFAP effective July 1, 2009, which would result in General Fund savings
of $30.3 miflion in 2009-10 This state-only program provides food benefits 1o low-
income legal non-citizens
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STATE TRANSIT ASSISTANCE PROGRAM

Eliminate Local Transit Grants

This proposal elimunates the portion of the State Transit Assistance pr&gram that I1s paig
from the Public Transportation Account ($229.9 milion 1n 2008-09 and $306 million In
2009-10), but retains $350 million available from Proposition 1B for local transit programs
This program has historically provided between 3 and 5 percent of total funding for local
transit agency operations and capital costs associated with local mass transportation
programs The majonty of local funding comes from farebox revanues, federal funds,
state capital funding, and other local tax ravenues

WILLIAMSON ACT

This proposal eiminates $34 7 million in state reimbursements to local taxing agencies
that partially defray the loss of property tax revenues from contracts with local
landowners who agree to limit the use of therr land to agncultural, scemic, or open
Space purposes in exchange for reduced property taxes This action does not eliminate
the abiity of local entities to enter into these agreements

While local governments can cancel contracts if state funding s efiminated, they cannot
begin to collect taxes basad on the property’s full value untl four years have elapsed
After four years the property is annually taxed at an incrementally higher value over a
five-year period. in the sixth year, the property 1s taxed at full value

FUNDING REALIGNMENT

In an effort to reduce General Fund expenditures and to create permanent, stable funding
for certan high-prionty programs, the Governor's special session proposal generates
additional revenues to fund various public safety programs and drug and alcohol prevention
and treatment services Specifically, the proposal increases revanues by $442 & milion 1n
2008-09 and $944 milion i1 2009-10 10 support these high-prionty programs as follows

Local Law Enforcement Grants

-

SPFCLAL SESSION 2008-09

The proposal provides $150 mullion 1 2008-09 and $359 million in 2009-10 1n Vehicle
License Fee (VLF} funding for specific law enforcement grani programs The proposal
also eliminates General Fund support for these programs, resulting in savings of
$198 8 mitlion 1 2008-09 and $397 5 mullren in 2009-10 These VLF funds were
previously used to support the Department of Motor Vehicles (DMV) operations,
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which will now be funded by increased revenue in the Motor Vehicle Account denved
from a $12 increase in the annual vehicle regisiration fee Tha speaific programs that
will be funded from the VLF include the following

o $557 million in 2008-09 and $135 9 mihon in 2009-10 to support a broad spectrum
of local juvenile probation activities statewide

With this funding realignment proposal, overall funding to support juvenile
probation activities wifl be reduced by $20 2 million in 2008-09 and $16 milhon in
2009-10, but the program will receive a permanent, statutory funding stream

0 $94 3 million in 2008-09 and $223 1 million n 2009-10 to support the COPS/
JUCPA Programs and the Bookxhg Fees Program The COPS/JJCPA Programs will
receive $78.6 million in 2008-09 and $191 6 rmillion in 2009-10 The Booking Fees
Program will receive $15 8 mullion n 2008-09 and $31 5 rmulhon n 2009-10

With this funding realignment proposal, overall funding for the COPS/JJICPA
Programs will be reduced by $28 6 million n 2008-09 and $22 6 milhon in 2009-10
Qverall funding for the Booking Fee Pragram will not be impacted in either year

Alcohol Excise Tax for Drug and Alcohol Prevention and Treatment

24

Alcohol excise taxes are proposed to be raised by five cents a dnink beginning on
January 1, 2009 This increase 1s estmated to raise $293 million in 2008-09 and
$585 0 miltion in 2009-10

Revenues generated from these taxes will be used to fund drug and alcohol abuse
prevention and treatment services, thereby generating General Fund savings of

$293 mithon n 2008-08 and $585 mulkon 1n 2009-10 while mantaining program
services. Specrfically these revenues will provide $27 mullion for providing substance
abuse services to CalWORKSs participants, $116 rrullion for providing aicohol and drug
treatment programs to individuals both in-prison and i parole settings, and $150 million
to the Department of Alcohol and Brug Programs to provide a variety of prevention and
treatment services, Including services currently provided pursuant to Proposition 36,
the Drug Offender Treatment Program, and the Drug Med:-Cal program By establishing
this dedicated revenue saurce, the state can ensure that these crincal programs
continue to provide alcohol and drug prevention and treatment to California's most
needy citizens
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EMPLOYEE COMPENSATION CHANGES

Require state employees take a one day furlough each month between
December 1, 2008 and June 30, 2010 This would result n a savings of
approximately $263 milion General Fund in 2008-09 and $451 million

Genera! Fund in 2009-10 N

Elirminate two state hohdays and premium pay for hours worked on all remamning
holidays This would result in a savings of approximately $39 4 million General
Fund in 2008-09 and $74 5 million General Fund in 2009-10

Compute overtime based on actual time worked This change would resutt i
a savings of approximately $17 5 mithon General Fund in 2008-09 and $30 mulhon
General Fund in 2009-10

Establish alternative work schedules of ten hours per day, four days per week
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I  BULLETIN

October 2008

ECONOMIC UPDATE

The angoing housing and financial cnses continued to roil the Califermia economy in August. The state lost payroll jobs for
the sixth consecutive month, and the unemployment rate rose again Home buillding slowed, but home sales stabilized

B California lost 7,700 nonfarm payroll jobs in August—about half of the 15,000 loss In July The state lost jobs 1n seven

out of the first eight months of 2008, and i 10 out of the last 12 Since nonfarm employment peaked in July 2007, the
state has lost 83,700 jobs, or 6,440 per month on average

| Only three of the state's major industry sectors gained jobs in August [nformation added 9,400 jobs, educational and
health services, 2,200, and leisure and hospitality, 1,900

B Seven éectors lost jobs The big losses were In trade, transportation, and utiities—6,400—and in government, where
6,000 jobs were dropped Retail trade, the biggest component of trade, transportaton, and utiihes, lost 7,800

Elsewhere, financial activities lost 2,800 jobs, manufactuning, 2,400, construction, 2,000, professional and business
services, 1,500, and other services, 100

W Stll burdened by ongoing housing troubles, Califorma employment also dropped on a year-over-year basis Nonfarm
payroli employment fell by 72,700 jobs (0 § percent) from August 2007 to August 2008 Six industry sectors gained
Jobs, fead by a 50,200 gain 1n educational and heaith services Employment also rose 26,300 in government, 14,100
in leisure and hospitaiity, 8,400 in professional and business services, 900 in natural resources and mining, and 500 in
other services Over the year, employment fell by 79,200 in Construction, 33,300 in Financial Activities, 28,800 in
Manufacturing, 24,600 in Trade, Transportation, and Utiliies; and 7,200 n Information

B California's unemployment rate rose to 7 7 percent in August, up from a revised 7 4 percent in July, and up from 5 5
percent a year earlier The 2 2 percentage pont iIncrease from August 2007 to August 2008 was the largest year-over-
year increase since July 1991 However, as much as a third of that jump may have been due to the U.S Bureau of
Labor Statistics' practice—adopted i1 January 2005—of adjusting state unemployment estimates so that they add up
to the national estmate This "benchmarking" of states' unemployment estimates has resulted in a huge increase in
the varability of Calforma's unemployment statistics

B Home building stowed considerably in August, with siowdowns in both single and multi-family home building.
Residential permits were i1ssued at a seasonally adjusted annual rate of 55,645 units, down over 56.2 percent from a
year earller Single-family permits were down 55.0 percent, while multi-family permitting was down 57.4 percent New

home permiting during the first eight months of 2008 was down 43 8 percent from the same months of 2007 and down
80 percent from the same period of 2006

¥ Nonresidential construction also slowed in August Nonresidential construction permitting was down 21 9 percent in
August from a year earlier  For the first eight months

of 2008 as a whole, nonresidential permitting was Home Sales Improve Over the Year
down 5 5 percent from the same months of 2007 Existing Single-Family Homes Sales
{1,0008 of Units, SAAR)
¥ In August, California real estate markets basically 860 T T T s s e e
moved sideways Existing home sales and home 500
prices were essentially unchanged from July Sales of
existing single-family detached homes totaled 490,850 450
units at a seasonally adjusted annualized rate, 400
according to the California Association of Realtors
inventories remained elevated—aithough much better 380
than at the beginning of the year The Association’s
unsold inventory index stood at 6.7 months in August 308
for the second consecutive month  The median price 250
of existing, single-family homes sold in August was
' $350,140, essentially unchanged from July, but down 200

40 5 percent from August 2007
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MONTHLY CASH REPORT ’0

Preliminary General Fund agency ca ctober was $923 million below the,OQ Budget Act forecast of
$10667 billion  September's revenues include the third estimated payments for personal income tax filers and calendar-
year corporations  Year-to-date revenues are $4 06 biflion below the $22 58 billion that was expected

176 percent of total monthly personal income tax collections be transferred to the Mental Health Services F und
(MHSF) The amount transferred to the MHSF n July was $4 million below the month’s estimate of $104 million
Year-to-date General Fund income tax revenues are $98 million below estimage

B Sales and use tax receipts were $212 million below the month’s forecast of $2 249 billion  September represents the
second prepayment for third quarter taxable sales A more complete picture of third quarter sales activity will be
available when final payments for the quarter are received in

late October and early November The shortfall in this G;:,';:';'uf,';:? :3: ::;f:::’
revenue source can be attrnibuted to the weak economy {Bobars in Bilons)
Year-to-date, the sales tax cash 1s $515 million below 20- . .
forecast 18 { S ACtual :
s 1 .
W Corporation tax revenues were $426 million below the s | OFomsat N !
month’s estimate of $2 238 billion The loss was due to ;
Sagging prepayments, which were $468 million lower than ",
the forecast of $2 095 bition  Other payments were 2, B
$18 militon above the $242 million that was expected and i r
refunds were $24 million below the projected level of " a2
$99 mithion  Year-to-date revenues are $428 milhion below 8]
estimate .
W Revenues from the Insurance, estate, alcoholic beverage, . ! b
and tobacco taxes were $32 million above the month's i
estimate of 3185 million The remaining revenues—pooled 2 ! -
maney interest income and “other” revenues—waere o ) | RN g nl N}
$28 mullon below the month's estimate of $159 miliion diy  AG Sep O Nov Dee  Jen  Feb Mo Am Mey  un

rayments are due at the end of the month In the prelminary Official Statement for the RANs offering, we note that the
tate’s General Fund revenues on a budgetary basis could be adjusted downward by $3 bilhon for this fiscal year This

rojection 1s consistent with both the agency cash basis revenue receipts for September reported here as well as with the
-ontrofler's cash cited in the preliminary Official Statement

2008-09 Comparison of Actual and Forecast Agency General Fund Revenues
(Dollars in Millions)

SEPTEMBER 2008 i 2008-09 YEAR-TO-DATE

Percent Percent

Revenue Source Forecast Actual  Change Change | Forecast Aclual  Change Change
|

Peronal Income $5,836 $5.547 -$289 -50% | $11,491 $11,393 -308 -09%

Sales & Use 2,249 2,037 -212 BS4% | 6,827 6,312 -515 -7 5%

Corporation 2,238 1.812 -426 190% | 2,659 2,23 -428 -16 1%

Insurance 145 180 35 24 1% | 545 547 2 04%

Estate 0 50 0 00% | 2] 3 3 nfa
|

Pooled Money interast 25 22 -3 120% | 75 ) 81 6 80%

Alcoholic Bevetages 30 27 -3 -100% | 20 86 4 -4 4%

Tobacco 10 i0 0 00% | 30 29 -t ~33%

Other {a) 134 109 -25 -187% | 863 838 -25 -2 9%
: |

Tolal $10,667 $9,744 -$5923 B87% | $22,580 $21.520 -$1.060 -4 7%

Thus 1 an agency cash soport and (he data may ddfer from the Conlrolier's repert to the extent that cash received by agencies
has not yet been repored to the Conlraller Excapt for estate & *other” revenues, isvenuas are ranked o descending order of fiacal year magmiuds
Tolats may not atd due i rounding  Tha forecast s from the 2008 May Revision updaisd fos the 2008 Budget Act
{a) The forecast for "other” revenues refiects aclual cash for Juty and August
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Yo' Office of the Governar s s

PROCLAMATION

11/06/2008
Special Session Proclamation 11/06/2008

PROCLAMATION
by the
Governor of the State of California

WHEREAS, an extraordinary occasion has arisen and now exists requiring that the Legislature of the State of
Cahfornia be convened in extraordinary session.

NOW, THEREFORE, 1, ARNOLD SCHWARZENEGGER, Governor of the State of California, by virtue of the
power and authority vested in me by Section 3(b) Article 1V of the Constitution of the State of California, do hereby
convene the Legislature of the State of California to meet in extraordinary session at Sacramento, California on the

6th day of November 2008, at a time to be determined, for the follawing purpose and to legislate upon the following
subjects

I To consider and act upon legislation to address fiscal and budget-related matters.
2 To consider and act upon legislation 1o address the econamy, including but not limited to efforts to stmulate
Cahifornia's economy and create and retain jobs

3. To consider and act upon legislation 10 address the housing mortgage crisis.
4 To consider and act upon legislation to address the solvency of the Unemployment Insurance Fund

IN WITNESS WHEREOF | have hereunto set my hand and caused the Great Seal of the
State of California to be affixed 6" day of November, 2008.

ARNOLD SCHWARZENEGGER
Governor of California

ATTEST:
DEBRA BOWEN
Secretary of State

mhtmi:file://C:\Documents and Settings\dwt1\Local Settings\Temporary Internet Files\OL... 1/19/2009
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GOVERNOR ARNOLD SCHWARZENEGGER

November 6, 2008

Dear Valued State Worker,

During the six weeks since I'signed our state budget, the mortgage crisis has deepened,
unempioyment has increased and the stock market has dropped significantly. As a result, we are
facing a projected $11 billion revenue shortfall this fiscal year,

These dramatic developments require us to work together and respond immediately. 1 have
called the Legislature into special session to address our fiscal emergency, and I am proposing a
combination of economic stimulus measures, programs to keep Californians in their homes,
revenue increases and spending reductions to address the real, immediate financial problems
facing the state,

If upproved by the Legslature, these spending reductions will impact our state workers.
Californians rely on you to deliver important services cvery day, and [ am proud of your hard
work and dedication to the state. That's why [ want you to hear about these impacts from me
directly.

To achieve cost savings and protect vital state services, [ am proposing the following measures:

* Furloughs: All state employees will be furloughed one day each month far the next
year and haif, u total of 19 days. This will result in a pay cut of about 5 percent. The
Ppay cut will not affect retirement and other benefits for which you are eligible.

* Holidays: The Columbus Day holiday will be eliminated, and Lincoln’s Birthday and
Washington's Birthday will be observed together on Presidents Day. In addition, we
will no longer pay lime-and-a-half to employees working on holidays. Instead,
employees required to work on holidays will receive holiday credit for use at another
ume, as they do now.

* Four-day week, The law will be amended to make it easier for departments to allow
employees to work ten hours a day, four days a week,

s Overtime: The state will no longer count leave time (including sick leave and vacation
time) as time worked for overtime purposes. lnstead, employees will only become
eligible for overtime pay once actual time worked exceeds the required threshold.

STATE CAPITOL « SACRAMEINTO, CALIFORNIA 95814 « (Y16) 445-284]
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November 6, 2008
Page lwo

These changes will save the state roughly $1.4 billion over two years, [ know these are not casy
proposals, and I assure you we are working closely with union leadership to achieve results in

the leust painful way possible. All the actions we're proposing must first be approved by the
Legislature.

I've always said that California has the most talented and most diligent state employees, and |
am confident we will make it through this tough time by working together. Thank you for your
cooperation and hard work on behalf of the State of California.

chwarzenegger
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= CASE - Public Information .Juncements

CCIAESS E caiifornia Attorneys, Administrative Law Judges and Hearing Officers in State Employment
,or e,

e

Home > Public Information & Announcements .
Also see: CASE Litigation, Interested in becoming a State Attorney or ALJ?, Media & News Inquiries

Public Information & Announcements

CASE Files Petition for Writ of Mandate and Complaint for Declaratory Relief posted: january 6, 2009
CASE Files Petition for Writ of Mandate and Complaint for Declaratory Relief

CASE Files Petition for Writ of Mandate and Complaint for Declaratory Relief

On January 5, 2009, CASE filed a Petition for Writ of Mandate and a Complaint for Declaratory and
Injunctive Relief against Governor Schwarzenegger and his administration in the Sacramento County
Superior Court. Our lawsuit seeks a declaration that the Governor has no authority to unilaterally mpose
furloughs on State employees, an injunction prohibiting the Governor or any other State officer from
mplementing the furloughs, and a declaration that any attempt to furlough State employees who are exempt
from the Fair Labor Standards Act ("FLSA") would result in the loss of the FLSA exemption to the employer.
Copies of the pleadings are available by selecting the link below.

CASE 1s aware of the fact that California is facing an unprecedented financial crisis. However, it is
unconscionable for Governor Schwarzenegger to attempt to remedy California's budget woes through the use
of "emergency powers" by placing an unfair burden on the back of its legal professionals. This is especially
true given the fact that Governor Schwarzenegger has created his own emergency by refusing to sign the
comprehensive budget package passed by the Legislature on December 18, 2008.

As CASE has consistently argued, the members of Bargaining Unit 2 have financially contributed to the State
for many years in the form of salaries that are 25% to 50% below where they should be. Furthermore, there
are numerous legal, practical, and political problems with Governor Schwarzenegger's proposed course of
action, not the least of which is that it does not appear Governor Schwarzenegger has the legal authonty to
unilaterally impose furloughs, as such an act would violate our existing contract with the State of California.
The Governor's virtual disregard of the collective bargaining process has effectively precluded CASE from
presenting less drastic alternatives to "hard" furloughs, such as voluntary early retirement programs, voluntary
conversions to part-time work schedules, and/or "soft" furloughs, where employees are furloughed but
compensated for the unpaid time in the future with deferred payments or leave credits. Moreover, under the
FLSA, the State cannot furlough exempt employees (and all Unit 2 attomeys are exempt) without losing its
exempt status, which would expose the State to the very real possibility of having to pay its employees their
normal rate of pay plus overtime.

CASE is committed to opposing the Governor's ili-advised proposal in every available forum, and will keep
you updated as information becomes available. If you have any specific questions, please direct them to
info@calattomneys.org. ’

As always, thank you for your support of CASE and your colleagues in Bargaining Unit 2.

hitp://www.calattorneys.org/pubinfo.cfin 1/11/2009
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slash vital state services

As Update goes 1o press
the Republicans are releas-
ing a one-sided budget plan
that calls for bulions more
in funding cats for vital stare
services and 1educes worker
protections

Local 1000 1s launching
a cammpaign to obtam fund-
ing for state services as part
of the federal economic
stimulus package, bur this
Republican propesal may
keep Cahiformans from get-
ting that relief,

Republican legislators ap-
pear ready to risk crucial
state services for Californians
by refusing to consider any
budget compromuse thac in-
cludes cutting tax loopholes

for the wealthy or raising the
alcahol tax, The Republican
proposals would also restrice
the ability of workers to earn
overime,

“The budget deficiy 1s get-
ting worse every day and the
Republicans need to stop
playing games with work-
crs’ nights and join everyone
else in finding a comprehen-
stve budget solution,” said
Cindie Fonseca, chair of our
Professional Educators and
Libranians (Unit 3).

Local 1000 has called for
a comprehensive solution, m-
cluding a series of other fund-
ing measures such as raising
the alcohol tax by a “nickel
a driok,” going afrer tax

scofflaws and cutting hun-
dreds of millions in wasteful
information technology con-
tracts for well-connected pri-

. vate firms.

“The state has already Jaid
off 10,000 temporary work-
ers so before legislators con-
sider layoffs and furloughs,
they need to get rid of expen-
sive private contractors who
do work that state employees
perform more effectively at
lower cost,” Fonseca saxd.

If there 1s no compromise
on the $14 billion deficit by
early January, California
would have to pull the plug
on abour $5 billion in up-
coming public works projects
such as hospitals, roads and

levies, Republican resistance
to compromise may also hin-
der Californta’s abiliry to get
billions from the federal eco-
nomic stumulus package,

“We need to have everyone,
the umons, the governor and
the legislature conveying the
same message to Washing-
ton 1n oader 1o get economic
stimulus funds,” Local 1000
President Yvonne Walker
said. “California is headed
over a cliff. The governor and
the legislature need to work at
this 24 hours a day unnl they
reach a resolution.”

To see updated news on the
state budget go 1o sein1000,
org and watch the Channel
1000 News.

Local 1000 wins outsourcing hattle
Board cancels “proprietary” computer contract at DGS

Local 1000 has won another big vic-
tory in our campasgn 1o prevent the costly
outsourcing of information technology
jobs that can be done at half the cost by
state workers, On Dec. 2, the full State
Personnel Board upheld a ruling that
disapproves an 1T software contract be-
tween the Department of General Services
(DGS} and Valley Oak Systems Inc.

The Board’s decision brmgs/ an end 1o
Local 1000’s challenge to five IT con-
tracts ~ our attorneys won four cases.
The disapproved contracts were valued
at $448 thousand. DGS chose to ap-
peal only the Valley Qaks case to the full
board, claimung that the program which

was ser vu:ed under that contract was cus-
tom and “propristary.”

“DGS’s continued failure
to train existing staff
to maintain proprietary
pragrams and then argue
they have to outsource
maintenance at double
the cost is an outrageous
waste of taxpayer money.”
—Margarits Maldonado
Chalr, Bargaining Unit 1

However, the full SPB agreed with
Local 1000 attorneys that ¢he Valley
Oaks contract was not written to service

Watch the Channel 1000 News online 24/7 at seiu1000. org

a proprietary program. It was written as
what has become a boilerplate mainte-
nance and service contract with help-desk
services. In fact the word “proprietary”
never appeared in the contract,

“DGS’s continued failure to tran ex-
1sting staff to mamtain proprietary pro-
grams and then argue they have to our-
source maintenance at double the cost is
an outrageous waste of taxpayer money,”
said Margarita Maldonado, chair of
Bargaimng Unit 1 and an associate infor-
mation systems analyst at the Departiment
of Justice. “DGS has known since 2003
~a full five years ~ that they needed 1o
train workers.”
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KNOW YOUR RIGHTS

YOUR UNION CONTRACT PROTECTIONS

Article 6 - Grievance and Arbitration

Your umon contract conrains hundreds of provisions
designed to protect your righis, Article 6 - Grievance
and Arbitracion ~ defines a grievance as a dispute
wveolving the meerpretation and enforcement of the
rerms of the contract, and guarantees your right to fair
and nmely resolution

Grievances should be discussed informally with the
employee’s immediate supervisor who must give a
response within seven calendar days,

Step 1: If an informal grievance 1s not resolved
satisfactonly, a formal grievance may be filed writing
no later than rwenry-one calendar days after the event
baung grieved,

¢ Winten grievances must include a description of
the alleged violation, the spectfic act{s) causing the
violation, and the specific remedy being sought.

* The department must respond in wreiting within
twenty-one calendar days of receipt of the formal
gnevance

Step 2: If the grievant is not satisfied with the written
response, a wnitten appeal may be filed with che
department within twenty-one calendar days after
receipt of the written response. The department must
respond in wriung to the appeal, with a copy sent
concurrently to Local 1000 headquarrers

Step 3: If the grievant 15 nor satsfied with rhe decision
rendered at Step 2, an appeal may be filed within 30
days to the Department of Personnel Administration
(DPA). A response is due from DPA wichin 30 days.

Step 4: If the grievance is not resolved at Step 3,
Local 1000 has the right to submur the grievance to
arbirraton. An arbitrator will be mutually selected by
DPA and Local 1000.

How to take Action

Contact your Local 1000 steward if you feel your
nights have been violated. Your steward will work with
you and management to dececmine the best course of
acuion. Remember - grievances must be filed within
twenty-one calendar days from occurrence in order to
be considered. For more information regarding Article
6 - Grievance and Arbitration, review your conrract by
visiting www.seiul000.0rg

Bargaining resumes Jan. 5

Our bargaining team will return to the table beginning 1n
January. Both Master Table and unit ba rgaining 1s expected

to begin the week of Jan. 5, but exact times and dares have
not been set.

Local 1000's contract expired on June 30, provisions of
the old contract remamn 1n effect

Our team has been bargainung steadily with the state since
May and we have signed more than 400 rentative agreements,
mainly deahng with non-economic issues.

The Statewide Bargaining Advisory Commirtee plans
to meet Jan. 9-12 and will review the status of bargain-
ing and the state budget.

belegate nomination process

begins for General Council
Council meets Labor Day weekend in L.A.

The Local 1000 Election Committee 15 beginning the
work of administering the elections for delegates to the 2009
General Council in Los Angeles. Nomination forms for the
defegate election will be arriving at each member’s home by
mail during the first week of January.

General Council 1s the policy making body for the
California State Employees Association (CSEA) and ss made
up of delegates from all CSEA affiliates — Local 1000, the
California State University Employees Union (SEIU Local
2579), the Association of Califormia State Supervisors and
the CSEA Renrees.

Each Local 1000 Dustrict Labor Council 1s entitled one
delegate per 100 members. This has ranged from 8-19
delegates.

At the General Council, all delegates vore to elect CSEA
officers, adopr the association’s three-year budget, and accept
or reject proposed changes ro the organization’s bylaws. At
that nme, Local 1000 delegates will also vote on the three-
year budget for Local 1000.

General Council will be held in Los Angeles during the
Labor Day weekend, Sept. 4-7, 2009.

For further information go the delegare elections page at
seiu1000.0rg or e-mail local1000Elections@sein1000.0rg

Mileage rate to drop in 2009

On Jan. 1, the stare’s standard muleage cates for the use of
a car (also vans, pickups or panel trucks) will be reduced 1o
55 cents per mile for business miles driven. Undec your Local
1000 contract, state workers recewve the federal Internal
Revenue Service rate,

FOR MORE INFORMATION, CALL LOCAL 1000 TOLL FREE (B66) 471-SEIV (7348) or visit our website: www.seiy? 000.0tg
SACRAMENTO (316) 554-1200 « OAKLAND {510} 452-4357 » SAN DIEGO (519) 624-0515
- LOS ANGELES (323) 525-2970 « RANCHD CUCAMONGA {909) 486-5044 « FRESND (559) 226-0756

Watch the Channel 1000 News online 24/7 at seiu1000.org
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' *PECG Weekly Update . . Page 1 of 10

Home | Inthe News | Hotline

Weekly Update
January 9, 2009

Budget negotiations between the Governor and Democratic Legislative leadership broke
down earlier this week. The Governor's demands for an agreement on even partial relief of
the $42 billion General Fund Budget deficit centered on outsourcing (uniimited authority for
design build and public-private partnerships), state employees (authorizations for
furloughs), and environmental (exemptions of some projects from the California
Environmental Quality Act requirements). While Democrats made some concessions, it
either wasn't enough or the Governor changed and increased his demands. However, a
broad spectrum of labor orgamzations has been meeting with legislative leadership to
coordinate efforts on budget needs and the Governors positions on various issues. The
Gavernor's preliminary budget proposal fram last week will probably be the same as his
official proposal (if indeed he makes another one). His State of the speech will be delivered
at 10 a.m. on Thursday, January 15,

The Governor vetoed the Democrats $18 biflion package of bills to partially relieve the $40
billion deficit. As a direct result, the state is running out of cash and State Controller John
Chiang has been forced to stop payments to some construction contractors. He says the
state will really run out of money in February, which will make paying its bills difficult if not
impossible. What effect this will have on paychecks if the Governor of Legislature doesn't do

something between now and then Is unclear but is a serious concern. We are working with
everyone involved to try to fix the problem,

-----------------------------------------

PECG was In court this morning (Friday, January 9) to ask the Judge to expedite a hearing
on PECG's lawsuit challenging the Governor's Executive Order to furlough state employees
two days per month. Ironically, the Governor outsourced his defense of his actions to a high
profile private law firm In Sacramenta, rather than using any of the 2,000 state attorneys he
plans to furlough. Judges for these cases are drawn by chance and the assigned Judge was
Ltoyd Connelly, a former Democratic legislator and experienced judge. Each side gets one
challenge so the state challenged Judge Connelly as being biased. As a result, Judge
Marlette was assigned to hear the case.

The Judge ruled that the Case will be heard on January 29. Two other unions also filed suit,
' 0 their argument will be heard at the same time.

----------------------------------------

Mark Milter, PECG’s Corporate Vice President, Supervisory, presented DPA Director Dave Gilh
with petitions signed by more than 1300 PECG-represented supervisors and managers,
asking the DPA Director to Implement the pay raises for supervisors and managers In the
same manner as those received by Unit 9 employees whom they supervise,

http:/fwww.pecg.org/update.htm 1/11/2009
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)} Office of the Governor e swmesasses
PROCLAMATION

12/01/2008

*

Fiscal Emergenpy Proclamation 12/01/2008

PROCLAMATION
by the
Governor of the State of California

WHEREAS, due to developments in the worldwide and national financial markets, and continuing weak
performance in the California economy, it is estimated that there will be a General Fund revenue shortfall of at least
$11.2 bilhon for the 2008-09 fisca! year. Additionally, the weakening economy will increase the expenditures for
health and soctal services beyond what is provided for in the Budget Act.; and

WHEREAS on November 6, 2008, due to concerns regarding dramatically declining revenues, 1 issued a Special
Scssion Proclamation and convened the Legsslature of the State of California to meet 1n extraordinary session to
address the fiscal crisis that California faces, and

WIHEREAS the egislature failed during that Special Session to enact any bills to  address the State's significant
cconomic problems; and

WHEREAS immediate and comprehensive action is needed to address the revenue shortfall facing the State of
Califormia; and

WHEREAS within months the State will not be able to meet all of its expenses, outside of debt service, without
immediate and comprehensive action; and

WHEREAS faftre to substantially reduce the deficit carried forward from the current fiscal year into the next fiscal
year will likely prevent the State from being able to finance the cashflow shortages of billions of dollars that will
occur in July and August, thus making it likely that this fiscal year's deficit will cause the State to miss payroll and
school payments at the beginning of 2009; and

WHEREAS, according to the Legistative Analyst, next fiscal year's budget will be even more out of balance than
the current year budget and balancing the 2009/2010 budget will be immeasurably more difficult if actions to reduce
spending trends and increase revenue trends are not put into place immediately,

NOW, THEREFORE, I, ARNOLD SCH WARZENEGGER, Governor of the State of Califorma, 1n accordance
with Section 10(f) of Article [V of the Constitution of the State of California, HEREBY DETERMINE that General
Fund revenues for Fiscal Year 2008-09 will decline substantially below the estimate of General Fund revenues upon
which the 2008 Budget Act was based.

I, ARNOLD SCUWARZENEGGER, Governor of the State of Califormia, HEREBY DECLARRE that a fiscal
emergency exists

I, ARNOLD SCHwA RZENEGGER, Governor of the State of Californsa, HEREBY [DENTIFY THE NATURE
OF THIS FISCAL EMERGENCY to be the projected budget imbalance and insufficient cash reserves for Fiscal
Ycar 2008-09 and the projected msufficient cash reserves and potential budgetary and cash deficit in Fiscal Year

2009-10 which are anticipated to result from the dramatically lower than estimated General Fund revenues 1n Fiscal
Year 2008-09.

mhtml:file://C:\Documents and Settings\dwtI\Local Settings\Temporary Internet Files\OL... 1/19/2009
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Office of the Governor of the State of California Page 2 of 2

FURTHER, on this day, as required by Section10(f) of Article IV of the Constitution of the State of California, 1
will cause the Legislature to assemble in special session to address this fiscal emergency, and I will submit to the
Legislature proposed legistation to address this fiscal emergency ’

IN WITNESS WHEREOQF 1 have hercunto set my hand and caused the Great Seal of the
State of California to be affixed this Istday of December, 2008.

ARNOLD SCHWARZENEGGER
Governor of Califorma

ATTEST:
DEBRA BOWEN
Secretary of State

N

mhtml:file://C:\Documents and Settings\dwil\Local Settings\Temporary Internet Files\OL...  1/19/2009
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Office of the Governor of the State of California Page | of 2

Office of the Governor s sowmmzsusan

EXECUTIVE ORDER S-16-08

12/19/2008

WHEREAS, due to developments in the worldwide and national financial markets, and continuing weak
performance in the California economy, there is an approximately 815 billion General Fund deficit for the 2008-09

fiscal year, which without effective action, is estimated to grow to a $42 bilhon General Fund budget shortfall over
the next 18 months; and

WHEREAS the cash reserve in the State Treasury 1s below the amount established by the State Controller to ensure
that the cash balance does not reach zero on any day in the month; and

WHEREAS without cffective action to address the fiscal and cash crists, the cash reserve in the State Treasury is
cstimated to be a negative $5 billion in March 2009, and

WHEREAS on November 6, 2008, due to concerns regarding dramatically declining revenues, 1 1ssued a Special
Session Proclamation and convened the Legislature of the State of California to meet in extraordinary session to
address the fiscal crisis that California faces; and

WHEREAS the Legislature failed during that Special Session to enact any bills to address the State's significant
econonuc problems; and

WHEREAS on December |, 2008, due to the worsening fiscal crisis, 1 declared that a fiscal emergency exists and
convened the Legislature to meet 1n extraordinary session to address the fiscal orisis that California faces; and

WHEREAS on December |, 2008, due to the fiscal emergency and the nationwide economic recession, | also issued
a Special Sesston Proclamation and convened the Legislature of the State of California to meet in extraordinary
sesston to address the economic crisis, and

WHEREAS on December 17, 2008, the California Pooled Money lnvestment Board took the unprecedented action
to halt lending money for an esumated 2,000 infrastructure projects as a result of the cash crisis, including the
substantial risk that California will have insufficient cash to meet its obligations starting in February 2009, and

WHEREAS in the December 1, 2008 fiscal emergency extraordinary session, the Legislature failed to effectively
address the unprecedented statewide fiscal crisis, and

WHEREAS immedsate and comprehensive action 1s needed to address the fiscal and cash crisis facing the State of
Califormia; and .

WHEREAS failure to substantially reduce the deficit carried forward from the current fiscal year into the next fiscal
year will likely prevent the State from being able to finance the cashflow shortages of billions of dollars, thus
making 1t likely that the State will muss payroli and other essential services payments at the beginning of 2009, and

WHEREAS immediate and comprehensive action to reduce current spending must be taken to ensure, to the
maximum cxtent possible, that the essential services of the State are not Jeopardized and the public health and safely
is preserved; and :

WHEREAS State agencies and departments under my direct executive authority have already 1aken steps 1o reduce
their expenses 1o achieve budget and cash savings for the current fiscal year, and

WHEREAS a furlough will reduce current spending and immediately improve the State's ability to meet its

mhtml:file://C:\Documents and Settings\dwt 1\ Local Settings\Temporary Internet Files\OL... 1/19/2009
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Office of the Governor of the State of California Page 2 of 2

obligations to pay for essential services of the State so s not lo Jeopardize its residents’ health and safety in the
current and next fiscal year

NOW, THEREFORE, I, ARNOLD SCHWARZENEGGER, Governor of the State of Califoria, by virtue of the
power and authority vested in me by the Constitution and statutes of the State of California, do hereby determine that
an emcergency pursuant to Government Code section 3516.5 exists and 1ssue this Order to become effective
immediately.

IT IS ORDERED that effective February 1, 2009 through June 30, 2010, the Department of Personnel
Administration shall adopt a plan to implement a furlough of represented state ¢mployees and supervisors for two
days per month, regardless of funding source. This plan shall include a limited exemption process.

IT 1S FURTHER ORDERED that effective February 1, 2009 through June 30, 2010, the Department of Personnel
Administration shal! adopt a plan to implement an equivalent furlough or salary reduction for all state managers,
including exempt state employees, regardless of funding source.

I'T 1S FURTHER ORDERED that effective January 1, 2009 through June 30, 2010, the Department of Personnel
Administration shall work with all State agencies and departments to inutiate layoffs and other position reduction and
program efficiency measures to achieve a reduction 1n General Fund payroll of up to ten percent. A hmited
¢xemption process shall be included

I'T IS FURTHER ORDERED effective January 1, 2009, the Department of Personnel Admunistration shall place

the least senior twenty percent of state employees funded in any amount by General Fund resources on the State
Restriction of Appointment (SROA) bst. :

IT IS FURTHER ORDERED that effective January 1, 2009 through June 30, 2010, all State agencies and
departments under my direct executive authorit » regardless of funding source, are prohibited from entering into any

new personal services or consulting contracts to perform work as a result of the furloughs, layoffs or other position
reduction measures implemented as a result of this Order,

IT IS REQUESTED that other entities of State Bovernment not under my dlrect executive authonty, including the
California Public Utlities Commission, the University of California, the California State University, Califorma
Commumity Colleges, the legislative branch (including the Legislative Counsel Bureau), and judicial branch,

implement similar or other mitigation measures to achieve budget and cash savings for the current and next fiscal
ycar

This Order is not intended to create, and does not create, any rights or benefits, whether substantive or procedural, or

cnforceable at law or in equity, against the State of Califorma or us agencies, departments, entities, officers,
cmployees, or any other person

1 FURTHER ORDER that, as soon as hereafter possible, this Order shall be filed in the Office of the Secretary of

State and that widespread publicity and notice be given to this Order

IN WITNESS WHER EOF | have hereunto set my hand and caused the Great Seal of the
State of Cahiformia 1o be affixed this 19t day of December, 2008

ARNOLD SCHWARZENEGGER
Governor of California

ATTEST:
DEBRA BOWEN
Secretary of State
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FOR IMMEDIATE RELEASE: CONTACT: HALLYE JORDAN
DECEMBER 19, 2008 916-445-2636

Chiang Issues Statement on Governor's
Executive Order Requiring State Employee
Furloughs and Layoffs

SACRAMENTO - Controller John Chiang today issued the following statement in response
to Governor Schwarzenegger’s executive order to implement furfoughs and layoffs:

“This is one of many painful results stemming from the inability of the Governor and Legislature
lo agree on responsible solutions to our chronic fiscal crisis, and more painful realities are on
their way. Itis clear that the Governor’s executive order would hurt public servants, and in turn
adversely impact our economy and slow its recovery.

“l await the Department of Personnel Administration’s plan on how to implement this executive
order. The only hope for reversing our financial course is for the Governor and Legislature to

work together to enact a balanced budget that stops us from running out of cash in late
February.” -
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JOHN CHIANG
Aalifornia State Controller

December 22, 2008

The Honorable Arnold Schwarzenegger
Governor of California

State Capitol Building

Sacramento, CA 95814

The Honorable Darrell Steinberg The Honorable Karen Bass
President pro Tem Speaker of the Assembly
California State Senate State Capitol, Room 219

State Capitol, Room 205 Sacramento, CA 95814
Sacramento, CA 95814

The Honorable Dave Cogdill The Honorable Michael Villines
Senate Republican Leader Assembly Republican Leader
State Capitol, Room 305 State Capitol, Room 3104
Sacramento, CA 95814 Sacramento, CA 95814

Dear Governor Schwarzenegger and Legislative Leaders:

I am writing 10 underscore the stark reality that, if current projections hold true, the State is
less than seventy days from running out of cash. Worse, my office’s analyses indicate
there will be no shelter from the storm as the State’s cash position will remain negative
throughout the remainder of the fiscal year.

As | indicated during the recent Joint Legislative Budget Session, the failure of the
Governor and the Legislature to quickly arrive at an agreement to responsibly address the
State’s $41 billion budget crisis would begin a cascading series of regrettable actions
necessary to conserve the State’s dwindling cash reserves. However, these cash-preserving
options no doubt will have the unintended effect of deepening and prolonging the recession

300 Capitol Mall, Surte 1850, Sacramento, CA 958(4 » PO Box 942830, Sacraménto, CA 94250 ¢ (916) 445-2636 ¢ Fax (916} 322-3a08
7775 Figueroa Street, Swite 4800, Los Angeles, CA 90017 » {213) B33-6010 o Fax (213} 833-601}
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The Honorable Governor Sc!warzenegger and Legislative Leaders
December 22, 2008
Page 2

that has already crippled our State’s economy. The first of those actions were made last
week:

* The Pooled Money Investment Board was forced to shut off the flow of $3.8 billion
in loans to approximately 2,000 critical infrastructure projects. That action is
expected to cost the state 200,000 private sector Jobs and the loss of $12.5 billion to
our economy.

* Last Friday, the Governor ordered mass layoffs and unpaid furloughs starting in
February for nearly 250,000 state public servants, including nursing home

inspectors, peace officers, and auditors charged with identifying fraud, waste, and
abuse.

Unless adequate budget and cash solutions are fashioned in the next several weeks, the list
of casualties will only multiply in the weeks and months ahead.

Specifically, my office will be forced to pursue the deferral of potentially billions of dollars
in payments and/or the issuance of individual registered warrants, commonly referred to as
I0Us. In order to ensure that the State can meet its Constitutionally-required obligation to
schools and debt service, the Capitol’s budget paralysis may leave me no choice but to, in
full or in part, withhold payments or to issue IOUs to other individuals and entities entitled
to state payments. Given the current financial instability of the banking industry, it is
highly unlikely that the banks, if they accept the I0Us at all, will be able to do so for any
sustained period of time. Consequently, the recipients of the registered warrants may have
no apparent options but to hold them until redemption.

While I hope that reasonable minds and a shared desire to responsibly steer the State away
from the worst fiscal crisis since the Great Depression will produce the necessary solutions
in the days ahead, I must continue to make preparations for the impending cash crunch.
These plans will be outlined for you shortly after the formal release of the Governor’s
January spending plan.

Lalso have directed my staff to immediately accelerate the efforts necessary to issue a
Revenue Anticipation Warrant (RAW), a rarely-used and extremely costly form of external
borrowing. However, given the strained condition of the financial markets, the lack of
market liquidity and the current condition of the State’s finances, this type of financing
may not be possible. A high risk of failure exists even assuming the imposition of high
fees and that the Legislature adopts triggered spending reductions and/or tax increases that

likely would be necessary to ensure that money is available to allow us to repay a RAW at
maturity.

The State’s dire cash position not only jeopardizes and places at risk our ability to meet our
financial obligations in a timely manner, it threatens our ability to respond to natural
disasters and protect our communities from crime. I cannot stress enough the crisis we are
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The Honorable Governor !c!warzenegger and Legislative Leaders
December 22, 2008
Page 3 7 !

N

facing. Without action by the Legislature and the Governor, we literally are weeks away
from a meltdown of State government that threatens the delivery of critical public services
our citizens deserve and expect.

Sincerely,
Original signed by:

JOHN CHIANG
California State Controller

Cc: Members of the State Legislature
Bill Lockyer, California State Treasurer
Mike Genest, Director, Department of Finance
Mac Taylor, Legislative Analyst
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DAVID W. TYRA, State Bar No. 116218
KRISTIANNE T. SEARGEANT, State Bar No. 245489
KRONICK, MOSKOVITZ, TIEDEMANN & GIRARD
A Law Corporation

400 Capitol Mall, 27th Floor

Sacramento, California 95814

Telephone: (916) 321-4500

Facsimile: (916) 321-4555

E-mail dtyra@kmtg.com

K. WILLIAM CURTIS

Chief Counsel, State Bar No. 095753
WARREN C. STRACENER

Deputy Chief Counsel, State Bar No. 127921
LINDA A. MAYHEW

Assistant Chief Counsel, State Bar No. 155049
WILL M. YAMADA

Labor Relations Counsel, State Bar No, 226669
DEPARTMENT OF PERSONNEL ADMINISTRATION
1515 S Street, North Building, Suite 400
Sacramento, CA 95811-7258

FILED/ENDORSED

%

JAN 20 2009

\\

Telephone: (916) 324-0512
Facsimile: (916) 3234723
E-mail: WillYamada@dpa ca.gov

Attorneys for Defendants ARNOLD SCHWARZENEGGER,
Governor; STATE OF CALIFORNIA; DAVID GILB and
DEPARTMENT OF PERSONNEL ADMINISTRATION
SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO

PROFESSIONAL ENGINEERS IN
CALIFORNIA GOVERNMENT;
CALIFORNIA ASSOCIATION OF
PROFESSIONAL SCIENTISTS,

Petitioners/Plaintiffs,
V.

ARNOLD SCHWARZENEGGER, Governor;
STATE OF CALIFORNIA; DEPARTMENT
OF PERSONNEL ADMINISTRATION;
STATE CONTROLLER JOHN CHIANG: and
DOES 1 through 20, inclusive,

Respondents/Defendants.

AND RELATED CASES

908228 1

CASE NO. 34-2008-80000126-CU-WM-GDS

Assigned For All Purposes To The Honorable
Patrick Marlette

PROOF OF SERVICE
Date January 29, 2009
Time: 9:00 a.m,

Dept.: 19

Action Filed: December 22, 2008
Trial Date: None Set

-1-

PROOF OF SERVICE
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SACRAMEN IO

I, May Marlowe, declare:

[ am a citizen of the United States and employed in Sacramento County, California. I am
over the age of eighteen years and not a party to the within-entitled action. My business address
is 400 Capitol Mall, 27th Floor, Sacramento, California 95814. On January 20, 2009, I served a

copy of the following document(s):

RESPONDENTS' OPPOSITION TO PETITIONERS’ PETITIONS FOR WRIT OF
MANDATE IN CONSOLIDATED ACTIONS;

DECLARATION OF DAVID W, TYRA;
DECLARATION OF JULIE CHAPMAN;
DECLARATION OF ALENE SHAMAZU;
DECLARATION OF BERNICE TORREY;

DECLARATION OF DIRECTOR OF FINANCE MICHAEL C. GENEST;
EVIDENTIARY OBJECTION TO DECLARATION OF PETER FLORES, JR.

D by transmitting via facsimile the document(s) listed above to the fax number(s) set
forth below on this date before 5:00 p.m.

D by placing the document(s) listed above in a sealed envelope with postage thereon
fully prepaid, the United States mail at Sacramento, California addressed as set

forth below.

E by placing the document(s) listed above in a sealed Federal Express envelope and
affixing a pre-paid air bill, and causing the envelope to be delivered to a Federal

Express agent for delivery.

E by transmitting via e-mail or electronic transmission the document(s) listed above
to the person(s) at the e-mail address(es) set forth below.

Attorneys for Petitioners/Plaintiffs California

Attorneys, Administrative Law Judges and

Hearing Officers in State Employment
Brooks Ellison, Esq.

Patrick J. Whalen, Esq.

THE LAW OFFICE OF BROOKS ELLISON
1725 Capitol Avenue

Sacramento, CA 95814

Fax: (916) 448-5346

Email: counsel@calattorneys.org

908228 1

Attorney for Respondent/Defendant State

Controller John Chiang
Rick Chivaro, Esq.

Ronald V. Placet, Esq.

Shawn D. Silva, Esq.

Ana Maria Garza, Esq.

OFFICE OF THE STATE CONTROLLER
300 Capitol Mall, Suite 1850

Sacramento, CA 95814

Fax: (916) 322-1220

Email: rchivaro(@sco.ca.gov

'

PROOF OF SERVICE

SEIU JA 000283




) | Attorneys for Pétitioner/Plaintiff SEIU, Local Attorneys for Petitioners/Plaintiffs
1000 Professional Engineers In California
2 Paul E. Harris, 11, Esq. Government and California Association of
3 | Anne Giese, Esq. Professional Scientists
J. Felix De La Torre, Esq. Gerald James, Esq.
4 | Brooke D. Pierman, Esq. 660 J Street, Suite 445
SERVICE EMPLOYEES INTERNATIONAL Sacramento, CA 95814
5 | UNION LOCAL 1000 Fax: (916) 446-0489
6 1808 14" Street . Email: gjames@cwo.com
Sacramento, CA 95814 .
7 | Fax: (916) 554-1292
Email: bpierman@seiul000.org
8
I am readily familiar with the firm’s practice of collection and processing correspondence
9 | for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
10 day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
11 | meter date is more than one day after date of deposit for mailing in affidavit.
12 I declare under penalty of perjury under the laws of the State of California that the above
is true and correct.
13
14 Executed on January 20, 2009, at Sacramento, California.
) | "May Wart
16 A g
) May Marlowe
17
18
19
20
21
22
23
24
25
26
27
28
NICK, MuskoviTy, || 908228 1 -3-
EMANN & GIRARD
I:‘:::::":l::\:“ . PROOF OF SERV'CE
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