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PETITIONER’S REQUEST FOR JUDICIAL NOTICE IN SUPPORT
OF OPENING BRIEF ON THE MERITS; MEMORANDUM OF
POINTS AND AUTHORITIES IN SUPPORT THEREOQF;
DECLARATIONS OF ROBERT G. HULTENG AND PHILIP A.
SIMPKINS IN SUPPORT THEREOF; PROPOSED ORDER

TO THE HONORABLE TANI GORRE CANTIL-SAKAUYE, CHIEF
JUSTICE; THE HONORABLE ASSOCIATE JUSTICES OF THE
CALIFORNIA SUPREME COURT; REAL PARTIES IN INTEREST
AND THEIR ATTORNEYS OF RECORD:

Pursuant to California Evidence Code sections 450 et seq., and
California Rules of Court, Rules 8.252 and 8.520, Petitioner Dynamex
Operations West, Inc. (“Dynamex”) respectfully moves this Court to take
judicial notice of the documents listed below. Said documents are relevant
in determining the correct interpretations of Labor Code sections 1173 and
1194 and Article XIV, Section 1, of the California Constitution. The
correct interpretations of these sections is critical to defining the scope of
authority of the Industrial Welfare Commission, as reflected in those
sections, to regulate the wages and working conditions of employees. In
turn, that analysis is material to the issue under review in this case, namely:
In a wage and hour class action involving claims that the plaintiffs are
misclassified as independent contractors, may a class be certified based on
the Industrial Welfare Commission definitions as construed in Martinez v.
Combs, (2010) 49 Cal.4th 35, or should the common law test for
distinguishing between employees and independent contractors discussed in
S.G. Borello & Sons, Inc. v. Dept. of Industrial Relations, (1989) 48 Cal.3d
341, control? Also material to the issue under review is the extreme
changes to California law that would result from adoption of the IWC’s
definitions of “employer” and “employ” to differentiate between

independent contractors and employees. As reflected in Petitioner’s



arguments regarding the case of Cristler v Express Messenger Systems

(2009) 171 Cal. App. 4th 72, the Borello factors that have long been

understood to differentiate between independent contractors and employees

would be lost if the IWC’s definitions were applied to determine who

qualified as an employee in misclassification cases. The facts underlying

the analysis in Cristler are reflected in the trial court’s Statement of

Decision that was issued following the trial of that matter.

Petitioner requests that judicial notice be taken of the following

documents:

Exhibit A:

Exhibit B:

Exhibit C:

Exhibit D:

Statutes 1913, Chapter 324 [enactment of uncodified
predecessor to California Labor Code section 1173]

Ballot Pamphlet, General Election (Nov. 3, 1914), pages
regarding Proposition 44 to approve Assembly Constitutional
Amendment No. 90 [to add former section 17% of Article XX
to the California Constitution]

Assembly Constitutional Amendment No. 65, Statutes 1970
(1970 Regular Session) resolution chapter 189 [to amend
former Article XX, Section 17 to include the same language
that is currently in Article XIV, Section 1 of the California
Constitution; approved by voters (Prop. 15), General Election
(Nov. 3, 1970)]

Analysis of Assembly Constitutional Amendment No. 65
prepared by the Assembly Committee on Elections and
Constitutional Amendments, as Amended June 17, 1970
[regarding amendment of former Article XX, Section 17% to
include the same language that is currently in Article XIV,

Section 1 of the California Constitution]



Exhibit E:  Assembly Bill No. 256 (1972 Regular Session), as introduced
on January 31, 1972 [regarding amendment of Labor Code
Section 1173]

Exhibit F: Analysis of Assembly Bill No. 256 prepared by the Assembly
Committee on Labor Relations, dated March 15, 1972
[regarding amendment of Labor Code Section 1173]

Exhibit G:  Statutes 1972, Chapter 1122 [amended Labor Code Section
1173]

Exhibit H:  Statutes 1973, Chapter 1007 [amended Labor Code Section
1173]

Exhibit [: Enrolled version of Assembly Bill No. 478 (1973-1974
Regular Session) [regarding amendment of Labor Code
Section 1173]

Exhibit J: Statement of Decision in Cristler v. Express Messenger
Systems, Inc. (Super. Ct. San Diego County, Feb. 26, 2007,
Consolidated Nos. GIC 803519 and GIC 855961)

Exhibits A and E through I are true and correct copies of documents
obtained by Petitioner’s counsel regarding the administrative and legislative
history of Labor Code section 1173. (Lab. Code § 1173.) Specifically, these
exhibits consist of documents from the histories of (a) Assembly Bill 1251,
which resulted in the enactment of Chapter 324 of Statutes of 1913, the
uncodified predecessor to California Labor Code Section 1173;
(b) Assembly Bill No. 256 (1972 Regular Session), which resulted in the
enactment of Chapter 1122 of Statutes of 1972, amending Section 1173;
and (c) Assembly Bill No. 478 (1973-1974 Regular Session), which
resulted in the enactment of Chapter 1007 of Statutes of 1973, amending
Section 1173.



Exhibit B is a true and correct copy of a document obtained by
Petitioner’s counsel regarding the legislative history of Assembly
Constitutional Amendment No. 90 (1913 Regular Session) adding former
section 172 of Article XX to the California Constitution. Specifically, it
consists of pages from the Ballot Pamphlet for the California General
Election, held on Nov. 3, 1914, regarding Proposition No. 44 to approve
Assembly Constitutional Amendment No. 90.

Exhibits C and D are true and correct copies of documents obtained by
Petitioner’s counsel regarding the administrative and legislative history of
Assembly Constitutional Amendment No. 65 (1970 Regular Session)
revising former section 17%2 of Article XX to the California Constitution.
Exhibit F consists of pages from the Ballot Pamphlet for the California
General Election, held on Nov. 3, 1970, regarding Proposition No. 15 to
approve Assembly Constitutional Amendment No. 65.

Exhibit J is a true and correct copy of the Statement of Decision issued
by The Honorable Frederic L. Link, Judge of the San Diego Superior Court, on
February 26, 2007, following the trial in the consolidated cases of James W.
Cristler, et al. v. Express Messenger Systems, Inc., et al. and Barry Newman v.
Express Messenger Systems, Inc., ef al.

The documents are described, and indicated, under penalty of perjury to
be true and correct copies of the originals in the declarations of Petitioner’s
counsel, Robert G. Hulteng and Philip A. Simpkins, included herein. The
documents were not presented to the trial court, nor do they relate to
proceedings occurring after the order that is the subject of the appeal. This
I
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requcst is based upon the instant motion; the memorandum of points and
authoritics; and declarations of Petitioner’s counsel, Robert G. Hulteng and

Philip A. Simpkins. includcd herein.

DATED: May 11, 2013 LITTLER MENDELSON, P.C.

By, /=M O /74#\
ROBERT G. HUL TENG
DAMON M. OTT D

PHILIP A. SIMPKINS

Attorneys for Defendant and Petitioner
DYNAMEX OPERATIONS WEST,
INC.

DATED: May 11, 2015 SHEPPARD MULLIN RICHTER &
HAMPTON LLP

ELLEN M. BRONCHETTI
PAUL S. COWIIZ

Attorneys for Defendant and Petitioner
DYNAMEX OPERATIONS WEST,
INC.



MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF RESPONDENT'S MOTION FOR JUDICIAL NOTICE

Evidence Code section 459 provides reviewing courts the power to
take judicial notice of documents, just as a trial court may under Evidence
Code sections 450 et seq. (Evid. Code, § 459.) California Rules of Court,
Rules 8.252 and 8.520 provide that a reviewing court may take judicial
notice of documents relevant to the issues under review. (Cal. Rules of
Court, rules 8.252(a)(2)(A), 8.520(g).)

The Court has granted review of the following issue: In a wage and
hour class action involving claims that the plaintiffs are misclassified as
independent contractors, may a class be certified based on the Industrial
Welfare Commission definitions as construed in Martinez v. Combs, (2010)
49 Cal.4th 35, or should the common law test for distinguishing between
employees and independent contractors discussed in S.G. Borello & Sons,
Inc. v. Dept. of Industrial Relations, (1989) 48 Cal.3d 341, control? As
reflected in this question itself, resolution of this issue depends, in part, on
an evaluation of the scope of authority of the IWC. The California
legislature’s delegation of authority to the IWC is embodied in Labor Code
section 1173 and Section 1 of Article XIV of the California Constitution
reflects limitations on that authority. Petitioner’s arguments regarding the
case of Cristler v Express Messenger Systems (2009) 171 Cal. App. 4th 72,
demonstrate the negative consequences of adopting the IWC’s definitions
of “employer” and “employ” to differentiate between independent
contractors and employees.

Legislative history is relevant to statutory interpretation. (S.B.
Beach Properties v. Berti (2006) 39 Cal.4th 374, 379 [“S.B. Beach”]; Code
Civ. Proc., § 1859; Gov. Code, § 9080.) In an effort to discern legislative
intent, this Court may take judicial notice of the various legislative

materials underlying the enactment of a statute. (DiCampli-Mintz v. County

-6 -



of Santa Clara (2012) 55 Cal.4th 983, 992 [“DiCampli-Mintz”] [“statute
must be given a reasonable and common sense interpretation consistent
with the apparent purpose and intention of the lawmakers...”]); (Hale v.
Southern Cal. IPA Med. Grp. Inc. (2001) 86 Cal.App.4th 919, 927 [“Hale”]
[California Law Revision Commission reports, and Legislative Committee
reports].) This Court may take judicial notice of official acts of the
executive and legislative branches. (Evid. Code, § 452(c).) And, Evidence
Code section 451 requires this Court take judicial notice of any relevant,
public statutory laws or constitutional provisions of California and the
United States. (Evid. Code, § 451(a).) Furthermore, this Court may
properly take judicial notice of a Statement of Decision in a case affirmed
by the appellate court. (Evid. Code, § 452(d).) Finally, this Court may
properly take notice of facts and propositions that are not reasonably
subject to dispute and are capable of immediate and accurate determination
by resort to sources of reasonably indisputable accuracy. (Evid. Code, §
452(h).)

In conclusion, the legal authority for this Court to grant judicial
notice of each of the above-listed documents is as follows:

Exhibit A: Statutes 1913, Chapter 324

Legislative history is relevant to statutory interpretation. (S.B. Beach,
supra, 39 Cal.4th at p. 379; Code Civ. Proc., § 1859; Gov. Code, § 9080.)
Evidence Code section 451, subdivision (a), requires this Court to take judicial
notice of relevant public statutes of this State. (Evid. Code, § 451, subd. (a).)
Whereas Exhibit A is a true and correct copy of a public statute enacting the
original version of Section 1173 (at that time an uncodified provision), the

Court should take judicial notice of the document in this matter.



Exhibit B: Ballot Pamphlet. General Election (Nov. 3. 1914). pages
regarding Proposition 44 to approve Assembly Constitutional Amendment

No. 90 to amend the California Constitution to include former Article XX,
Section 17%

Legislative history is relevant to statutory interpretation. (S.B. Beach,
supra, 39 Cal.4th at p. 379; Code Civ. Proc., § 1859; Gov. Code, § 9080.)
Ballot Pamphlets, containing arguments for and against various measures
and/or impartial legislative analysis, may be judicially noticed pursuant to
Evidence Code section 452, subdivision (c), as an official act of the executive
branch of this state. Furthermore, the ballot pamphlet contains information
that is not reasonably subject to dispute and is capable of immediate and
accurate determination by resort to sources of reasonably indisputable
accuracy. (Evid. Code, § 452(h); see also People v. Superior Court
(Romero) (1996) 13 Cal.4th 497, 504 fn.1 [“Romero”] [taking judicial
notice of materials relevant to the history of Proposition 184]; People v
Whaley (2008) 160 Cal.App.4th 779, 788 fn.9 [“Whaley”] [taking judicial
notice of ballot pamphlet].) Whereas Exhibit B is a true and correct copy of
portions of an official ballot pamphiet, the Court should take judicial notice of
the document in this matter.

Exhibit C: Assembly Constitutional Amendment No. 65, Stats. 1970
(1970 Regular Session) res. ch. 189, pp. 3781-3782

Legislative history is relevant to statutory interpretation. (S.B. Beach,
supra, 39 Cal.4th at p. 379; Code Civ. Proc., § 1859; Gov. Code, § 9080.)
Evidence Code section 451, subdivision (a), requires this Court to take judicial
notice of relevant public statutes of this State. (Evid. Code, § 451, subd. (a).)
Whereas Exhibit C is a true and correct copy of a public statute resolving to
propose to the people of the State of California a revision to the California
Constitution, the Court should take judicial notice of the document in this

matter.



Exhibit D: Analysis of Assembly Constitutional Amendment No. 65
prepared by the Assembly Committee on Elections and Constitutional
Amendments, as Amended June 17, 1970.

Legislative history is relevant to statutory interpretation. (S.B.
Beach, supra, 39 Cal.4th at p. 379; Code Civ. Proc., § 1859; Gov. Code, §
9080.) In an effort to discern legislative intent, this Court may take judicial
notice of the various legislative materials underlying the enactment of a
statute. (DiCampli-Mintz, supra, 55 Cal.4th at p.992 [California Law
Revision Committee reports]; Hale, supra, 86 Cal.App.4th at p.927 [Law
Revision Commission reports and Legislative Committee reports]; Martin v.
Szeto (2004) 32 Cal.4th 445, 450 [“Martin”] [Legislative Committee reports].)
Whereas Exhibit D is a true and correct copy of an analysis of a bill by the
Assembly Committee on Elections and Constitutional Amendments, the
Court should take judicial notice of the document in this matter.

Exhibit E: Assembly Bill No. 256 (1972 Regular Session). as
introduced on January 31, 1972

Legislative history, including versions of the proposed and amended
bills themselves, is relevant to statutory interpretation. (S.B. Beach, supra,
39 Cal.4th at p. 379. [legislative history in general]; Cynthia D. v. Superior
Court (1993) 5Cal.4th 242, 250, fn. 7 [“Cynthia D.”] [proposed and
amended versions of bills]; Code Civ. Proc., § 1859; Gov. Code, § 9080.)
In an effort to discern legislative intent, this Court may take judicial notice
of the various legislative materials underlying the enactment of a statute.
(Hale, supra, 86 Cal.App.4th at p. 927.) Whereas Exhibit E is a true and
correct copy of Assembly Bill No. 256, as introduced on January 31, 1972,
the Court should take judicial notice of the document.

11
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Exhibit F: Analysis of Assembly Bill No. 256 prepared by the
Assembly Committee on Labor Relations, dated March 15, 1972

Legislative history is relevant to statutory interpretation. (S.B. Beach,
supra, 39 Cal.4th at p. 379; Code Civ. Proc., § 1859; Gov. Code, § 9080.)
In an effort to discern legislative intent, this Court may take judicial notice
of the various legislative materials underlying the enactment of a statute.
(DiCampli-Mintz, supra, 55 Cal.4th at p.992 [California Law Revision
Committee reports]; Hale, supra, 86 Cal.App.4th at p.927 [Law Revision
Commission reports and Legislative Committee reports]; Martin, supra, 32
Cal.4th at p.450 [Legislative Committee reports].) Whereas Exhibit F is a
true and correct copy of an analysis of a bill by the Assembly Committee
on Labor Relations, the Court should take judicial notice of the document
in this matter.

Exhibit G: Statutes 1972, Chapter 1122

Legislative history is relevant to statutory interpretation. (S.B. Beach,
supra, 39 Cal.4th at p. 379; Code Civ. Proc., § 1859; Gov. Code § 9080.)
Evidence Code section 451, subdivision (a), requires this Court to take judicial
notice of relevant public statutes of this State. (Evid. Code, § 451, subd. (a).)
Whereas Exhibit G is a true and correct copy of a public statute amending
Section 1173, the Court should take judicial notice of the document in this
matter.

Exhibit H: Statutes 1973. Chapter 1007

Legislative history is relevant to statutory interpretation. (S.B. Beach,
supra, 39 Cal.4th at p. 379; Code Civ. Proc., § 1859; Gov. Code § 9080.)
Evidence Code section 451, subdivision (a), requires this Court to take judicial
notice of relevant public statutes of this State. (Evid. Code, § 451, subd. (a).)

Whereas Exhibit H is a true and correct copy of a public statute amending

-10 -



Section 1173, the Court should take judicial notice of the document in this
matter.

Exhibit I: Enrolled version of Assembly Bill No. 478 (1973-1974
Regular Session), September 14, 1973

Legislative history, including versions of the proposed and amended
bills themselves, is relevant to statutory interpretation. (S.B. Beach, supra,
39 Cal.4th at p. 379. [legislative history in general]; Cynthia D. v. Superior
Court (1993) 5Cal.d4th 242, 250, fn. 7 [“Cynthia D.”’] [proposed and
amended versions of bills]; Code Civ. Proc., § 1859; Gov. Code, § 9080.)
In an effort to discern legislative intent, this Court may take judicial notice
of the various legislative materials underlying the enactment of a statute.
(Hale, supra, 86 Cal.App.4th at p. 927.) Whereas Exhibit I is a true and
correct copy of the version of Assembly Bill No. 256 that was passed by
both the Senate and Assembly on September 14, 1973, the Court should take
judicial notice of the document.

Exhibit J: Statement of Decision in Cristler v. Express Messenger
Systems, Inc. (Super. Ct. San Diego County, Feb. 26. 2007, Consolidated
Nos. GIC 803519 and GIC 855961)

This Court may properly take judicial notice of the records of any
court of this state. (Evid. Code, § 452(d); Flores v. Arroyo (1961) 56
Cal.2d 492, 496-97.) Whereas Exhibit J is a true and correct copy of a
record from the Superior Court of the State of California for the County of
San Diego, the Court should take judicial notice of the document in this
matter.
AW\
W\
A\
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CONCLUSION

For the above stated recasons, this Court should grant judicial notice of

cach of the exhibits listed above.

DATED: May 11, 2015 LITTLER MENDELSON, P.C.

By:(?ﬁ’r < /9444\
ROBERT G. HULTIRG
DAMON M. O'l‘m

PHILIP A. SIMPKINS

Attorneys for Defendant and Petitioner
DYNAMEX OPERATIONS WEST,
INC.

DATED: May 11, 2015 SHEPPARD MULLIN RICHTER &
HAMPTON LLP

By: 2?(5,,, /i ) 5’?%;! :

ELLEN M. BRONCIHETTI
PAUL S. COWILE

Attorneys for Defendant and Petitioner
DYNAMIEX OPERATIONS WEST,
INC.
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DECLARATION OF ROBERT G. HULTENG IN SUPPORT OF
PETITIONER’S MOTION FOR JUDICIAL NOTICE

I, ROBERT G. HULTENG, declare:

1. I am an attorney admitted to practice in the State of
California, and am one of the attorneys of record representing the
Petitioner, Dynamex Operations West, Inc., in this matter.

2. I have personal knowledge of the facts stated herein, and if
called as a witness, I would testify competently thereto.

3. I make this declaration in support of Petitioner’s Motion for
Judicial Notice in Support of Opening Brief on the Merits.

4. I was the attorney of record for defendants Express
Messenger Systems, Inc. and Subcontracting Concepts, Inc. in the
consolidated cases of James W. Cristler, ef al. v. Express Messenger Systems,
Inc., et al. (Case No. GIC 803519) and Barry Newman v. Express Messenger
Systems, Inc., et al. (Case No. GIC 855961), filed in the Superior Court of
San Diego County.

5. Attached as Exhibit J is a true and correct copy of the Statement
of Decision issued by The Honorable Frederic L. Link, Judge of the San Diego
Superior Court, on February 26, 2007, following the trial in the consolidated
cases of James W. Cristler, ef al. v. Express Messenger Systems, Inc., ef al.
and Barry Newman v. Express Messenger Systems, Inc., et al. Following its

issuance, this Statement of Decision was served on my office by the Court.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct. Executed this 11th day of
May, 2015, at San Francisco, California.

[2be . M/é\

ROBERT G. HULTENG
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DECLARATION OF PHILIP A. SIMPKINS IN SUPPORT OF
PETITIONER’S MOTION FOR JUDICIAL NOTICE

I, PHILIP A. SIMPKINS, declare:

1. I am an attorney admitted to practice in the State of
California, and am one of the attorneys of record representing the
Petitioner, Dynamex Operations West, Inc., in this matter.

2. I have personal knowledge of the facts stated herein, and if
called as a witness, I would testify competently thereto.

3. I make this declaration in support of Petitioner’s Motion for
Judicial Notice in Support of Opening Brief on the Merits.

4, Attached as Exhibit A is a true and correct copy of Statutes
1913, Chapter 324. 1 obtained this document from Arash Khosrowshahi of
Legislative Intent Service, Inc. A true and correct copy of Arash
Khosrowshahi’s declaration regarding this document, authenticating the
document by source and defining the scope of the project, thereby meeting
the requirements of Evidence Code Section 453(b), is attached hereto as
Exhibit 1 (referenced in said declaration under “Assembly Bill 1251 of
1913,” Ex. 1).

5. Attached as Exhibit B is a true and correct copy of pages
regarding Proposition 44 to approve Assembly Constitutional Amendment
No. 90, amending the California Constitution to include former Article XX,
Section 17", from the Ballot Pamphlet for the California General Election
held on November 3, 1914. I obtained this document from Heather Thomas
of Legislative Intent Service, Inc. A true and correct copy of Heather
Thomas’s declaration regarding this document, authenticating the document
by source and defining the scope of the project, thereby meeting the

requirements of Evidence Code Section 453(b), is attached hereto as
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Exhibit 2 (referenced in said declaration under “Exhibit A — Proposition
44...)” Ex. 1).

6. Attached as Exhibit C is a true and correct copy of Assembly
Constitutional Amendment No. 65, Statutes 1970 (1970 Regular Session)
resolution chapter 189. 1 obtained this document from Heather Thomas of
Legislative Intent Service, Inc. A true and correct copy of Heather
Thomas’s declaration regarding this document, authenticating the document
by source and defining the scope of the project, thereby meeting the
requirements of Evidence Code Section 453(b), is attached hereto as
Exhibit 3 (referenced in said declaration under “Exhibit A — Assembly
Constitutional Amendment 65 of 1970,” Ex. 1).

7. Attached as Exhibit D is a true and correct copy of the
Analysis of Assembly Constitutional Amendment No. 65 prepared by the
Assembly Committee on Elections and Constitutional Amendments, as
Amended June 17, 1970. I obtained this document from Heather Thomas
of Legislative Intent Service, Inc. A true and correct copy of Heather
Thomas’s declaration regarding this document, authenticating the document
by source and defining the scope of the project, thereby meeting the
requirements of Evidence Code Section 453(b), is attached hereto as
Exhibit 3 (referenced in said declaration under “Exhibit A — Assembly
Constitutional Amendment 65 of 1970,” Ex. 3).

8. Attached as Exhibit E is a true and correct copy of Assembly
Bill No. 256 (1972 Regular Session), as introduced on January 31, 1972. 1
obtained this document from Jenny S. Lillge of Legislative Intent Service,
Inc. A true and correct copy of Jenny S. Lillge’s declaration regarding this
document, authenticating the document by source and defining the scope of
the project, thereby meeting the requirements of Evidence Code Section
453(b), is attached hereto as Exhibit 4 (referenced in said declaration under

“Assembly Bill 256 of 1972,” Ex. 1).
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9. Attached as Exhibit F is a true and correct copy of the
Analysis of Assembly Bill No. 256 prepared by the Assembly Committee
on Labor Relations, dated March 15, 1972. I obtained this document from
Jenny S. Lillge of Legislative Intent Service, Inc. A true and correct copy
of Jenny S. Lillge’s declaration regarding this document, authenticating the
document by source and defining the scope of the project, thereby meeting
the requirements of Evidence Code Section 453(b), is attached hereto as
Exhibit 4 (referenced in said declaration under “Assembly Bill 256 of
1972,” Ex. 3).

10.  Attached as Exhibit G is a true and correct copy of Statutes
1972, Chapter 1122. 1 obtained this document from Jenny S. Lillge of
Legislative Intent Service, Inc. A true and correct copy of Jenny S. Lillge’s
declaration regarding this document, authenticating the document by source
and defining the scope of the project, thereby meeting the requirements of
Evidence Code Section 453(b), is attached hereto as Exhibit 4 (referenced
in said declaration under “Assembly Bill 256 of 1972,” Ex. 1).

11.  Attached as Exhibit H is a true and correct copy of Statutes
1973, Chapter 1007. 1 obtained this document from Jenny S. Lillge of
Legislative Intent Service, Inc. A true and correct copy of Jenny S. Lillge’s
declaration regarding this document, authenticating the document by source
and defining the scope of the project, thereby meeting the requirements of
Evidence Code Section 453(b), is attached hereto as Exhibit 5 (referenced
in said declaration under “Assembly Bill 478 of 1973,” Ex. 1).

12.  Attached as Exhibit I is a true and correct copy of the enrolled
version of Assembly Bill No. 478 (1973-1974 Regular Session), as passed
by the Assembly and Senate on September 14, 1973. I obtained this
document from Jenny S. Lillge of Legislative Intent Service, Inc. A true
and correct copy of Jenny S. Lillge’s declaration regarding this document,

authenticating the document by source and defining the scope of the
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project, thereby meeting the requirements of Evidence Code Section
453(b), is attached hereto as Exhibit 5 (referenced in said declaration under
“Assembly Bill 478 of 1973,” Ex. 1).

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct. Executed this 11th day of
May, 2015, at Walnut Creek, California.

Ay Ao —

Y I PHILIPA. SIMPKINS
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Amendments to Constltu’aon

- and
Proposed Statutes
Arguments Respecting the Same

To be Submitted to the Electors of the State of California at the
General Election on

TUESDAY, NOVEMBER 3, 1914

Index, Certificate and Form of Ballot will be found in last-pages

Proposed changes in language are printed in black: face
Provisions 10 be repealed are printed in italies °
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MINIMUM WAGE.

Assambly Gonstitutiona) Amendment 90 adding ssotion 1714 ta artisle XX of canstitutlen,

Auathorizes legislature to provida for establishment of minimum wage for women and minom, and

r comfort, health, safety and general welfnre of any and all employeen: declarea that no consti-
tutional provision sbail be construed aa limitiag authority of legisiammre to conier upon any com-
mission now or bereafter created such power as legislature deems requisite to accomplish provisions

of this section.

Assembly Counsltutional Amendment No. 90, a
resoiution to proposs to lhs people of the
State of California an amendment to the the
Constitution of the State of California by
adding to artiela XX, a new ssction to be

bered 17} relating to the conditions of
Inhor and woelfare of employees,

The legislature of the State of California, at
its regulsy session commencing on the sixth day
of Jonuary, 1913, two thirds of the membsra
eleated 1o each of the iwo houses of the said
legislature voting in favor thereof, hereby pro-
poses an amendment to the Conatitution of the
State of Californla by adding to article XX
thereof a new section to be numbered a9 17} to
read os follows:

PROPOSED LAW.

Section 174, The legislature mMay, bBY ADpro-
priate legialation, provide for the eztablishment
of & minlnum wage for women and minors and
may provide for the comfort, health, safety and
goneral weltare of any and all employses. No
provision of this constitution shail be construed
as a limitation upen ths authority of the legisia-
ture to confer upon any commission now or here-
after ocreated, such power and authority as the
legislature may deem requisite to carry out the
provi of this i

*RGUMENT IN FAVOR OF ASSEMHELY CON-
STITUTIONAL AMENDMENT NO, %0.

The legisiature of 1913 passed nn act creating
an Industrial Welfare Commission, whoss duties
are to carefully Investigate the wages pald, con-
ditfons of work, the hours, and general wellars
of \he working tvomen and children of Californta.
Following this investigation, tha commission,
aftar conferences with employers and employees.
may determine and fix the minimum wage for
women and minars In any industry or acoupation
in <California. This minimum wage must be
based upon the cost af proper lving

In 1011 bills waere passed controlling the hours
of women's and children's work, and it was
obvipus that the work was less than half done
unlesa the other two minimum rules of industrial
life wers also made to protect this weakest and
most helpless class; that Is, that the safely and
the sanitary conditions in which women worked
should be comtrolled. and. what was mors im-
portant, that they should be certain of a Hving
wage—a wage that insures for thom the naces-
sary shelter, wholesoms food and suffelent cloth-
ing. e know that the aboence of lhis in the
cause of )1 heaith. lack of strangth for a good
moth d, ond freq iy d acy and pros-
titution for the weakest. It haa been shown
many times by caveful Invuunlor.l that in the

staté are receiving under that sum. Ia $4.09,
35.00, $0.00, 37.90, or $3.00 o week enough to
provide a growing woman with broper Nving?
The work of the Industrial Welfare Commission
1s to Aind out what proper llving costa, What It
really costs to house, feed and clothe a woman
dependent upon hersalt In the different parts of
Callfornfa; to find out what are the actual con-
ditions of her employment and to investigaie {nto
the heaith, aatety and welfare of the warkshops.
When thla invemigation haz been made, which
must take place in this great awate, the commia-
sion may determine the mini wages, |

of periods of apprenticeship, and lours of kibor,
not to sxceed the jimit prescribed by law, which
i3 eight hours in some. industries,

The most powerful reason for actlon at this
time [s to get the wage fixed before ths opening
of the Panama cinal, when the great horde of
cheap labor from southerm Europa wiil come to
lawer the Caltfornia standard of {Iving and tend
to bring the American and native born Jown to
living conditions entirely foreign to us and to the
Callfornia. ideal of necessary comflort.

Many employers in California pay good wages
and desire proper conditlons for :e! - smployeeas,
and many suocéed in giving these condillons now,
but less kindly employers undersell thes better
ones becauns they pay lower wagex Thess un-
{nfr employers will he compeiled to coms up to
the standard set br {he commission atter {ts in-
vestigationa. and thus ha nlaced in a position
where they will be on the same competitive basis
as the employers who are to-day giving their
cmployees proper living and working conditionm

With adequate (90d and comfortable housing,
the workera will ba more efficient and can give
better value for \he money received.

interstate competition will not be a consider-
aple factor, us dJregon and Washington have
similar commissions, and ars rontrolling their
conditions of indusiry as in California.

The legislature 2a1s0 passed constitutional
amendment to artucle XX, numbered section 173,
wiving the legisl e, or Its de) d body, the
commission, the right to fix minimum wages, and
tnix la done to made sure that after the commis-
slon's work Is done, its findinga and rullngs can
not be assalled and made useirss by the state
courts declaring this act unconatitational. To in-
sure the women and minora of this state a Mving
waxe it {s most necessary that the voters of Call-
fornia vole “Yes” on this amendment.

A almilar law in Oregon has been suatained by
ths Oregon couris and is now befare the United
States suprema covrk. Louls D. Brandela and
Josephine Goldmark have presented the hrfef in

older and wore popul § tni ¢ tho
long periods of non-employment in zeasonal in-
dustries which pay amall wages are siways so-
campanjed by & largs intlux of girls to the ranka
of the prastituta becauss of actual want.

Our conditions in Catlfornia ara comparatively
qood, yot from the statistics of the Bureau of

shor wa And that forty per cent of ths women

d giris employed In our great siale to-day re-
ualve less-than $9.00 per week. This {s much
beiter than the older industrisl states but the
faot remains that fully 16,000 women in thia

of {his law. Il la expected that the
United States supreme court will hold as it has
with the elght hous law—"legialation that is not
in confilot with the federal consutution, bul In an
extenslon of the police power of the state.” Ta-
be sure that nothing In our mate constitution
will prevent this great act of justice and mercy
Yeing done to protect the women of this state,
vote “Yon'’ on Assembly Constltutional Amend.
ment No, 90.
W, A. Rongmrs,
Assemblyman Yixty-@rse District
Twmag-ning
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ARGUMENT AGAINST ASSEMBLY CONSTI-
TUTIONAL AMENDMENT NO. $0.
Firat~Thare should be no legislution Axing a
minimum wage for aithar women or minors.
YWomen are fitted to perform, without previous
experience and study, but very faw avocatlons,
Tn many cases a woman without experiense ls
heipless, while 1f glven time and an opportunity
she readily becomes useful and o valuable worker.
To fix a wage arbitrarily, and say unless paid
this sum she -shall not be employed at all, takea
from her the opportunity many times to any em-
ployment whatever and the help, encouTagement
and assistance of those employers who atherwise
would give hsr a chance
Second—There i as much difference in the
capocity and abitity of different women as of
different men—either may be in such conditton,
mentally or physically, o3 to need great cara and
attention before they can ndapt themmelves to
any Kind or character of employment. These

people need especial care and woll Jireotud per-
severing effort to bring them to such condition
that they are of any vaitie as help, They there-
fora shouid be ged, not d.
their endeavors to be seif-supporting, or at le.
partially s0, A fixed minimum wage destroys
alt tha!’r_op:ortwn.

Third—These same reasons apply to min
with the additional reason that ugg ence tﬂc?l':l
us that children should be 1aught how to work,
nllowed to tork, and encouraged to work, and
permitted to work, vegardiess of the matter of
uny recompenss whatever. Our cities are filed.
our streets ave lined with men who will not work,
the great reason being use they were neves
taugivt how to work, nor encauva fun any
work. To say that a child shall not work wich-
uut o fixed pay deprives the child of opportunitiey
srhich have always made the willing child of
to-day the future leading man of our coumtry.

it is fundamenully wrong.

Willax B. SHEARER,
Assemblyman First District.

ELECTION OF UNITED STATES SENATORS.

A bly Constitutional A nent 92 amending saction 20 of article V of conatitution.
Eliminates provisions of prezent section probiblting zovernor ¢rom being elected United Siains
senator during his term uf office, and instead provides that such semators shall be elected by tne

peopie of the stare in the manner provided by law.

Assembly Constitutional Amendment No. 92. a
resolution to propose ta the peopla of the
State of Callfornia an mendment ta the Con-
stitution of the ¥tate of Callfornis. by amend-
{og seation 30 of article V thereof. relating
to the clection of United States senators,

The iegislature of the State of Callfornia at ita .

reguinr session commencing on the sixth dsg of
January, in (he year one thousand nine hundred
and thirteen, two thirds of ali the members elecred
o aune hcent pereby propomce (o the
votin n favor thereof, rely pro L]
quulgul eleators of the Swate of Callfornia, the
tollowing_amendment to the Conatitution of the
State of Californla so that section 20 of articla V
of said conatitution shall read as follows:
PROPOAED LAW,

Seation 10. United Statas ssnators shafl be
ciocted by the people of the state in the manner
provided by faw.

Sectlon 20, article V., proposed to be amended,
now veads as follows:

EXISTING LAW,

Bection 30, The govervar shall not, during
his term of oMles. be rslectad o senator to the
senate of the United 3totes.

ARQUMENT IN FAVOR OF A9SRMBLY CON-
STITUTIONAL AMENDMENT NO, 92

The object of the amendment IS8 to make the
Counstitution of Calliforma conform to the (Con-

stitution of the Tnited States In Its provision
tor the elertion of United Statea senator. Tue
TUnited States Congtitution providen that the sen-
ata shall be the judge of the election, return and
quallfications of its members, The present pro-
vision of the Constitution of Catifornia. providing
that the governor shall not, during his term of
affice. Le elocted an genator to the senate of the
United States, fa, therefore, in condict with the
Constitution of the United States, and this ¢
tiiet” should be removed by the adoption of
proposed amondment,

The reason for the provision in the atale con-
stitution, prohlbiting the election of a governor of
the atate to the United States senats, no longer
existe, TWhen members of (hs United States sen-
ate ware elected by the legisiature, it might have
bean posaible for tha governor to usa undus In-
fluence on the legislature to securs his own eleg-
tion to the United States senato. but now that
mombers of the United States senate ars elected
by a direct vote of the prople, there I8 no reason
for any restrictions upon the right of the peopls
to choose whom they see tit to ANl the office

L. D. Bornwrr,
Assemblyman Forty-fourth Diatriot.

Wniisx B. Busm,
Assembiyman Tweaty-sixth Distriet,

CALLING CONVENTION FOR REVISION OF
CONSTITUTION.

Assembly Conourrent Resolution 17,

Recommends that electors vote for or azainat a convention for revising the constitution: pro-
vides that it majority vove in favor thereof. the legislature shall at next sesslon provide for election
of delegmtes to such convention and the holding thereof at state capitol within three months irom dats
of election calling the same. and that it aball continue in session uotil it bas completed the work ot
revision and provided for submission thereof to electors.

Aaserably Concurrent Rasolntlon No. 17, a reanlu-
tfon recommending the cailing of a convention
for the revislon of the Constilution of ths
State of Californis, vecommending that the
oleators of the state vote nt the next general
election for the calling of a convention to re-
yvise the constitution. and to provide the num-
ber and qualification. compensation, and man-
ner of slecting the dal to auch I

Resolved by the assembly, the asnate concur-
ring, That the lexislature of the State aof Cali-
fornia, at Ka r { on the

' Thry

sixth day of J Y. one th nin
and thirteen, two thirds of all the members
elacted to e house concurring, hereby recom-
mend that the electors of the state vote at the
next general election upon the proposition to call
Q convention to revisd the siate conscitution, such
propaaition to read as follows:
Hectlon 1, Two thirds of the members ¢la

to each branoh of ths legislaturs for the 1.
tieth session of the leglslmture of the State of
California. commencing on the sixth day of Janue
ary, one thousand nins hundred and thirteen, do

@ hundred
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LAND TITLE LAW, Torrens aystam of fand regletration Ny
LEGISLATURE, pay rotl exp for ts and biy 13
AUORS, INTOXIGATING, prohibition against. 38
Prohibition eleations, Umitation of, <5
Suspansion of prehiition d k)
LOCAL TAXATION EXEMPTION, unvnrned by countiea or municipalities. 1
08 ANGELES astats buiiding bonds. 70
MINIMUM WAQE, for woman and minors. oy
MISCARRIAGE OF JUSTICE 3
MUNICIPAL CHARTERS, how framed and adoptad 14
Sae. aiss, CHARTERS.
MUNICIPAL COURTS, chartared citles autborized to estabiish $5
Estatlishment of, In chartered oities 39
MUNICIPALITIES, acquiremont and operation of public utHities 9
Candemnation of proparty by, for pubile imp t 8
Incorporation of, and performance of certain functions hy county -5
Sse. also, CHARTERS; PUBLIC UTILITIES; TAXATION.
MONRYS, publle, deposit of. 9
NON-SALE OF GAME, wild 52
NUISANGCES, ABATEMENT OF (Red Light Abat t Act). 50
PAY ROLL EXPENSHS, and Y e ecemmcmm—————— i3
PHYSICIANS, druglesss state board for anmlnauon RH
POLL TAX, abolition af 4
POSTAL VOTE, by slectors absent (rom home precinets R 11
PAEFERENTIAL VOTING, at primary or ather electi 12
PRIZE FIGHTS, act prohibiting ; o5
PROHIBITION, against intoxicating llql:nr s
PROHIBITION AMENDMENT, susp of. 2
PROHIBITION ELECTIONS, Ii tion of, 3
PROPRERTY QUALIFICATION, of votars at bond slections 33
PUBLIC MONEYS, deposit of. 0

o11pLIC PROPERTY, taxation of

ILIC UTILITIES. See UTILITIES.

1.=CLAMATION, DRAINAGE, AND IRRIGATION DISTRICTS, legisiative control af.a__..... 17

RED LIGHT ABATEMENT ACT (abatemant of nulun:u) 50

REGULATION OF PUBLIC UTILITIES, by raliroad a8

RESOLUTION, calling canvention for revision of constitution 30
See, aiso, CONBTITUTIONAL CONVENTIONS,

REST, one day of In seven. 33

RIPARIAN RIGHTS, ast creating state water a2

SACRAMENTO STATE BUILDINGS BONDS, act to provids for. 2

SAN FRANCISCO HARBOUR IMPROVEMENT, act to provide for. 3¢

SAN FRANCIBCO STATE BUILDING ACT, bond lssue 31

,SENATORS, UNITED STATES, efaction of. 30

STATE FAIR GROUNDS BONDS, act to provide for 3

SUSPENBION of prohiblif dment 82

TAXATION, educational Institutions exsmptad from 5
Local tion, deter d by ties or feipalitien 1
Poll tax, abolition aof P
Public property, located outside of county or municipality owning samé. e - ———— 9
Vassels sxompted from, ragistered in California 3

TITLES, LAND, establishment of by Torrens syatem 59

UNITED STATES SENATORS, staction of om0

UNIVERSITY OF CALIFORNIA, hulldings bond act .3

UTILITIES, public, acquirement of by icipalities 5
Reguistion ofs by mﬂmnd commlulnh 23
Vajuation of, by rail ! n d tl dt a8

VESAELS, exomption from taxstion, of those registersd In Calitornia. $

VOTERS, property qualification af, at bond 1 113
Sen, aiso, ELECTIONS,

VOTING, by absent siectors, by mail 101
A8, MINIMUM, for woman and minore. 29
TER COMMISSION ACT. reguiating sppropriation snd use of water. 4

WATER SYSTEMS, International, control of by irrigation distriets 28

WILD QAME, sale of, prehibited 13

One bundred @re
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ORDER OF MEASURES ON BALLOT, AND LOCATION IN THIS PAMPHLET.

No. Paan
1. Calling convantion for ravision of consti. "
2. Prohibitien 1]
3. !IgM hour law 88
LA of ! 50
5. Invest t les act 38
5. Water cOMMISHIOn ACt.meeaammmmnenn=-mm 42
7. Local taxation i1
3. lxomptlnu f lmm.ta "‘ B
1

10. Abolition oi poll tax 3
11. University of Catlfornia buitding bond act :g

12 Gonatitutl

13, Qualification o' voun at bond eisotions-. 55
14, Voting by absent electars. 101
18. Depasit of pubile MONEYS.eenucenemaene 93
1¢. Condemnation for public purposes ____ . 8
17, Expositien sontribution by Alameda coun-

4
18, Non.sale of game. 32
19 conlollﬂnlon of city and county, and lim-
{ted annsxation of contiguous territory. §9
20, Prize Mights £
21. City and county consolidation, and annex.
ation with cansent of annexed territory. 85

22. Land title law. 59

23, Elections by piurality, prafacentiat vote
and primary 12

4. As bly pay roit exp 13

SUMMARY OF MEASURES

A

No. P.
23, Ad:ptlon and amendment of municipa’

28, Lcﬂlalnlve comrol of I:u?nlan, reclama.

drainage distriets__._________
27, County chartara H
28. Regulation of pudlia utilities 23
29. incorporation of | lities 5

30. Irrigation districts controlt .
tlonal water ay ihg_interns 3

31 Valuation of condemned public utlities by N

raliroad commission ... ————— 20
32, Elactlon of United smu sanators__ 20
33, Publlo utitities In munlcipaiities. ... 9
i lon of public proparty. 9

38, Saeramonto state bullding bonds ... 32
36 San Francizco state hullding aet_.__
37, State Falr grounds bonde____..
38. Loa Angeriss state buliding bonds.
38, Suspanaion of prohlbition amendm
40, Extra sessions of district courts of ap|

41, Misoarriage of justice - ... __._
42, Placl of paymm! ot bomil and interest... 4
A Ex X Instituti from
44, Minimum wage 2;
13, Ono day of rest in seven. . ___.__ 33
gl practice k3
47. Prnhlbillon lect) 3

43, 8an Francisco harbor Improvement act__ 36

SUBMITTED TO ELEGTORS.

(Total number, 48.)
CONSTITUTIONAL AMENDMENTS PROPOSED BY LEGISLATURE.

8. C, A, No. 12, Miscarriags of | Piam
8. C. A, No. 13, Place of payment of bonds and Intarest

8. G. A. No, 18 !xomﬂlnc educational institutions from tanation N
8. C. A, No. 186, tion for p purpaun 8
8. C. A. No. 17, !xemmlno | lrnm ta 5
8, C. A, No. 34, oontrt by Al d Y 7
8. C. A, No, 5.V Puumx utilities In palities 5
A: G A. No, 8. Taxation of publie prepor!v P
A. G, A No. 7. Local taxati 1
A. C. A, No, 19, Elsctions by pluraiity, preferentizl vots and primary 13
A C. A, No, 23, Ammbly pay roll 13
A. C. A. No. 235, ption and d of iclpal charters 14
As G0 A, No. 32, E:ln sessiony of district courts of i s
A, G A. No, 47. Leqislative contral of Irri recl tlon and dr diatricts. 17
A, C. A, No. 60, cuumy charters 18
Ay Ci A, No. 62, ton of publl ut(lltl-- 23
A, G A, No. 81, lnmrpnutlon of tcipati 25
A. C. A. No. 24, lrrlgnlon districts com.rulllng inter water sy 8
A. G, As No, 87, Valuation of @ public utitities by raltroad commisslon. . _ _ 2
A. C. A, No, 83 Connllutlonll onventl a3
A. C. A. No, 90, wage 29

. . 30

A. C0 A No. 82, !Iullon of United 8

CONCURRENT REIOLUTION SUBMITTED BY LEGISLATURE,
A. C. R, No, 17. Calllng convention for revision of constitution 1
BONDING PROPOSITIONS SUBMITTED BY LEGISLATURE

»

Sacramanto state buildings

San Fr } harbor impro 36
San Francisco state buliding 13
State Falr grounds 3
ACTS OF LEGIBLATURE SUBMITTED TO REFERENDUMN.

Ablnmont of nulsances: Red Light Abatement Aot

c iea Act; Blue 8ky Law. - )
Nonesais of gamei amaends Penal Code fon 420k 52
Water Commission Act] creates stals Water COMMISMION ceememcaecmeii e cvemec e maaes 7
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CONSTITUTIONAL AMENDMENTS PROPOSED BY INITIATIVE PETITION,

Abelitien of poli tax. Pica
wposit of publie 92
«ty and \dation, and tion with t of annesed tOITIOTY . pe-oeeeccncmevas $8

Conscolidation of ¢ity and county, and Umited annexation of cONLIFUOUS 1TTILOTY. o e eennnmmacna §9

Prohibition 38

Prohibition elect! I3

Suspsnalon of prohibition amendment. 2

Qualifieation of votars at bond alsctll P

BONDING PROPOSITIONS SUBMITTED BY INITIATIVE PETITION.

Los Angeles atate bulld i0
Univarsity of California bulldings. 3
AMENDMENTS TO PENAL GCODE SUBMITTED 8Y INITIATIVE PETITION,

Eigi't hour faw. - 29
Prize fights . .
QENERAL LAWS SUBMITTED BY INITIATIVE PETITION.

Reguiating Invast t pani 8
Land title law 59
One day of rest in seven 53
Drugliess practl ar
Vating by ahsent el 101
RECAPITULATION.

AMENDMENTS TO CONBTITUTION.

Art. 1, Secs. 28 and 27, Prohibition 36

Art, 1, 8¢o., 26a. Suspansion of prohibitlen d t 33

Art. 1, Sec. 7. Qualification of vataras at bond olectl 55

Art. IV, Sse, 1. Prohidition elsctions i3

Art. IV, Ses, 23a. Assembly pay roll 1

Art, IV, Ses. 31. Irrigation diatricts controlling International water systemeeeeoea oo —amnan o8

Art, V, Sea. 20. Elsction of United States senators . =
‘2, V1, See. 4a. Extea suesions of district courts of appaal 2
t. V), Sec. 4. Miscarriage of justice. 3

ut. Xk See, 6. (ncorporation of titles. g

Art. X1, Bea. 72, County chartars 18

Art, X1, Seo, 8, Adeption and amendment of municipal charters 11

Art. X1, Seo, 8/ Clty and county fidation. $5

Ars, Xl Sea. 8V Consolidatlon of gity and 59

Art, X1, Sec. 13. Leglsiative contral of Irrigation, reclamation and drainage distrletloeeacaaa—. 17

Art. X1, Sec. 13V, Ptacs of payment of bonds and int t 4

Art, X1, Sec. 16V, Deposit of pubtic money: o3

Act, X1, Seo, 18, Exposition conlrlhutloﬂ by A da county 1

Art. X1, See. 19. Publlo utilities In Iulllﬂ!L 9

Art. X1, Sec. 20. Condsmnation for publle purposss 3

Art. X1l Ssc. 23, Regulation of pubile utllltl-- ay

Art. Xil. Sec, 2)a. Vatuation of blle utliitiss by raillroad [17] 28

Art, Xiit, Seo, 1. Taxation of public property. 3

Art. X1, Sec. ta. Exampting educational Institutions from ta 3

Art. X1, Sec. 4. Exempting veasels from taxation 3

Art. X1, Seg. 844, Local exemption. 11

Art, XI5, Seo. 12 Aboll!lon o' poll tax o

Art. XVill, Sec. 2. C b o

Art, XX, Seo. 13. Elections by pluramy. preferential vote and primary. 12

Art. XX, Sac. 17V idini wage 2

CONGURRENT HESOLUTION.
A: C. R, 17, cCalling ¢ tlon far 7 ton of constitution 20
AMENDMENTS TO PENAL CODE.
Seotlon 393%;, Elght houP 18Weeeaeee—.... 58 Sectlon 62¢k. Non-eale of game eeee 32
Sectiona 412, 413, 413V, Prize fights—— . 35
BONDING PROPOSITIONS.

Los A 1 state buliding 70 San Francisco harbor Improvement.._..____ 34

Sacr to atate gl 32 State Falr 35

San Franch state bullding 33 Univeraity of Californla bulldingeee e 3

* GENERAL LAWS,
t of nul 80 One day of rest In seven..o...... armoam—n- - 88

_ruulnu puam. 97  Regulating investmant companies .. W }

panias act 38 Voting by abssnt ¢lectars. PO ()

Land title faw. 80 Water commisdon 808 cau.oernciarmraraaee i
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CERTIFICATE OF SECRETARY OF STAT.E.
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1, Frank C. Jordan, Secratary of Stata «f the State of California, do hereby certify that the
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Afth day of September, A. D. 184
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Res. Ch. 189] 1970 REGULAR SESSION 3781

ring, may submit at a general election the question whether to
call a convention to revise the Constitution. If the majority
vote yes on that question, within 6 months the Legislature shall
provide for the convention. Delegates to a constitutional con-
vention shall be voters elected from distriets as nearly equal in~
population as may be practicable. ) ‘

Seo. 3. The electors may amend the Constitution by ini-
tiative. '

Seo. 4. A proposed amendment or revision shall be sub-
mitted to the electors and if approved by & majority of vates
thereon takes effect the day after the election unless the meas-
ure provides otherwise. If provisions of 2 or more measures
approved at the same election conflict, those of the measure
receiving the highest affirmative vote shall prevail

RESOLUTION CHAPTER 188

Senate Concurrent Resolution No. 95—Relative to the
_ constitutional recess of the Legislature.

[Filed with Secretary of State August 17, 1970.1

Resolved by the Senate of the State of California, the Assem-
bly thereof comcurring, That the 1970 Regular Session of the
Legislature of the State of California shall recess for the 30-
day period required by Section 3 of Article IV of the Constitu-
tion at 5 o’clock p.m. on August 21, 1970, and shall reassemble
at 3 o’clock p.m. on September 21, 1970. '

RESOLUTION CHAPTER 189

Assembly Constitutional Amendment No. 65—A resolulion fo
propose to the people of the State of California a revision

. of portions of the Constitution of the stale by amending
Sections 1, 8, 17, 174, 18, and 20 of Article XX, and by re-
pealing Sections 2, 3.5, 4, 5,7, 9, 13, 13, and 14 of Article
XX, relating to miscellaneous subjects.

[Filed with Secretary of State August 17, 1970.]

Resolved by the Assembly, the Senate concurring, That the
Legislature of the State of California at its 1970 Regular
Session commencing on the fifth day of January, 1970, two-
thirds of the members elected, to each of the two houses of the
Legislature voting therefor, hereby proposes to the people of
the State of California that the Constitution of the state be
amended as follows:

First—That Section 1 of Article XX is amended to read:

SecTron 1. Sacramento is the Capital of California.

Second—That Section 2 of Article XX js repealed.

Third—That Section 3.5 of Article XX is repealed.

LIS - 1e RJN 11



3782 STATUTES OF CALIFORNIA [Res, Ch. 189

Fourth—That Section 4 of Article XX is repealed,

Fifth—That Section 5 of Article XX is repealed,

Sixth—That Section 7 of Article XX is repealed.

Seventh—That Section 8 of Article XX is amended to read:

Sec. 8, Property owned before marrlage or acquired dur.
ing marriage by gift, will, or inheritance is separate property.

Eighth—That Section 9 of Article XX is repealed.

Ninth—That Section 12 of Article XX is repealed.

Tenth—That Section 13 of Article XX is repealed.

Eleventh—That Seetion 14 of Article XX is repealed.

Twelfth—That Seetion 17 of Article XX js amended toread:

Sec. 17. Worktime of mechanies or workmen on public
works may not exceed 8 hours a day except in wartime
or extraordinary emergencies that endanger life or property.
The Legislature shall provide for enforcement of this section.

Thirteenth—That Section 17 of Article XX is amended to
read:

Sec. 173. The Legislature may provide for minimum wages
and for the general welfare of employees and for those pur-
- poses may confer on a commission legislative, executive, and
judicial powers.

Fourteenth—That Section 18 of Article XX is amended to
read:

Sec. 18. A person may not be disqualified because of sex,
from entering or pursuing a lawful business, vocation, or pro-
fession.

Fifteenth—That Section 20 of Article XX be amended to
read:

Sec, 20. Terms of elective offices prov1ded for by this Con-
stitution commence on the Monday after January 1 following
election. The election shall be held in the last even-numbered
year before the term expires.

And be it further resolved, That if Assembly Constitutional
Amendment No. 2 of the 1970 Regular Session is adopted by
the people, Section 20 of Article XX be amended to read:

Sec. 20. Terms of elective offices provided for by this Con-
stitution, other than Members of the Leglslature, commence
on the Monday after January 1 following election. The elec-
tion shall be held in the last even-numbered year before the
term expires.

And be it further resolved, That it is the intent of the Leg-
islature, if the amendments to Section 20 of Article XX of
the State Constitution proposed by this resolutmn and by As.
sembly Constitutional Amendment No. 2 of the 1970 Regular
Session are approved by the electors, that both shall be given
effect and incorporated in Article XX. Therefore, in the event
Assembly Constitutional Amendment No. 2, is approved by the
electors, the provisions of the second resolved clause of this
resolution shall become operative at the same time that Assem-
bly Constitutional Amendment No. 2 becomes operative, and at
that time Section 20 of Article XX as amended by the first
resolved clause of this resolution is repealed.

RJN 12






*ASSEMBLY COMMITTEE ON ELECTIONS AND CONSTITUTIONAL AMENDMENTS
. PAUL PRIOLO, CHAIRMAN

ANALYSIS - ACA 65 (DEDDEH) AS AMENDED JUNE 17, 1970

SUBJECT: Constitution Revision - Article 20 (Miscellaneous)

EXPLANATION: The following general analysis summarizes and comments
on the Constitution Revision Commission's (CRC) proposals and their
effect on existing law. Since Article 20 deals with a variety of
topics which could not be classified under a single subject heading,
this analysis is broken down by section. Significant sections are
indicated by asterisk (*). Section numbers refer to the printed bill.

CRITERIA:

- For purposes of constitutional revision, three criteria may
be relevant:

1. Is the provision necessary ~-- either as a grant of
legislative power, or a limitation of legislative power? (State
constitutions are generally construed as limitations on inherent
legislative power).

2. 1Is the provision proper -- as an expression of
fundamental law?

3. 1Is change inefficient -~ since the proposal may have
been fully litigated and interpretation settled?

REVISED PROVISIONS

SECTION 1 - STATE CAPITAL

SUMMARY:

Retains and condenses existing section which allows capital
to be changed by 2/3 vote of the Legislature with approval of
majority of voters.

COMMENT :

Existing section specifies the vote requirements while

proposal effectuates the same procedure by requiring use of a
constitutional amendment.

LIS - 3¢ ' RJN 13



SECTION 6 - SUITS AGAINST STATE

SUMMARY :

Retains verbatim provision which allows Legislature to provide
for suing the State.

COMMENT :
Since the Legislature has enacted comprehensive statutes pursuant

to its inherent power and since this seation has been construed in
court as neutral in effect, why was the saction included?

SECTION 8 - SEPARATE PROPERTY. OF HUSBAND & WIFE

SUMMARY :

Retains and rewords section identifying the separate property
rights of husband and wife (i.e. property acguired by either before
marriage is their own, as is property acquired afterwards by gift,
devlse or bequest).

‘COMMENT :

Legislature has inherent power over this sukject but a large
body of law has developed in the area thus justifying a retentlon
of the status quo.

SECTION 17 - EIGHT-HOUR DAY ON PUBLIC WORKS )

SUMMARY :

Ratains section which requires eight hour day for laborers in
public works except in time of war or emergency that endangers life
or property.

Expands Leglslature s discretion in enforc1ng rather than re-
quiring a stipulation in the contract.

COMMENT :

1. The Labor Code details regulation of the workday for other
employees (e.g. a general eight hour day where not specified in
contract; eight hour day maximum for persons under 18 years of age
except in agricultural activities or in parental control situations).

2. Why is a constitutional provision 51nq11nq out public works
laborers necessary Or proper?

*SECTION 17% - MINIMUM WAGES FOR
WOMEN & CHILDREN: LABOR LEGISLATION

SUMMARY : RJN 14

1. CRC retains and condenses existing section which permits
the Legislature to establish minimum wage legislation for women and
minors and to provide for the welfare of all employees.

2. Extends the minimum wage authority to include all employees,
rather than just women and mlnors.



. -3. Retains section which allows Legislature to provide for an
appropriate administrative agency with executive, legislative and
judicial powers.

COMMENT :

1. Although the Legislature has these powers anyway, the CRC
retained these sections having heard testimony from organized labor.

2. The provision authorizing an administrative agency is
equally unnecessary -- there are at least 61 state agencies with
legislative and judicial powers which are created by statute whereas
only 7 originate in the Constitution (mostly for historical reasons).

SECTION 18 - SEX NOT DISQUALIFICATION FOR BUSINESS

SUMMARY : ‘

Retains a section which broadly forbids disqualifying persons
because of sex from entering or vursuing a particular business.

COMMENT :

1. Courts have applied this section to law-making Lodies only,
not private employers and also held that the state may reasonably
requlate the subject (e.g. the section does not preclude a statute
which prevents female erpployees from mixing drinks).

2. Since federal law already proscribes sexual discrimination
in public and private employment, is this section necessary?

SECTION 20 - UNIFORM ELECTION
DATE & COMMENCEMENT OF TERMS

SUMMARY :

Retains and condenses section which provides a uniform term
commencement date (the first Monday after the January First after
election) and a uniform election year (the last even-numbered year
prior to the term's expiring) where not otherwise specified.

COMMENT :
This section supplements provisions of the Constitution which
establish an office but fail to provide an election date or term

commencement date.

*SECTION 21 - WORKMEN'S COMPENSATION

SUMMARY :

Retained verbatim.

COMMENT :

In view of the complex body cf law which has developed around
this section, the CRC recommends maintaining the status TRIN 15



DELETED PROVISIONS

(Section numbers refer to present Constitution)

SECTION 2 ~ DUELING FORBIDDEN

SUMMARY :

Deletes provision which penalizes dueling with disenfranchise-
ment and preclusion from holding office.

COMMENT :

The provision is unnecessary since a similar provision appears
in the Penal Code. Reasons for inclusion of this section are
historical and obsolete.

SECTION 3.5 - REINSTATEMENT
OF VETERANS AS PUBLIC EMPLOYEES

- Deletes as unnecessary a provision which allows Legislature
to provide for reinstatement of veterans back into public employ-
ment -- Legislature has this power inherently.

SECTION 4 - ELECTION AND APPOINTMENT
OF OFFICERS AND COMMISSIONERS

Deletes as unnecessary provision which allows Legislature to
provide procedures for election and appointment of officers where
Constitution does not otherwise specify -- Legislature has inherent
power to do this.

SECTION 5 - FISCAL YEAR

Transfers to Government Code section which describes the
fiscal year since this detail is both unnecessary and improper.

SECTION 7 - VALIDITY OF CIVIL MARRIAGE

Transfers to the Civil Code a section which forbids the in-
validating of a legally contracted marriage for religious reasons.

Provision is unnecessary due to the Legislature's inherent and exclusive
power over the subject.

SECTION 9 - PERPETUITIES - CHARITABLE PURPOSE

Deleted as unnecessary since a similar, clearer provision is
stated in the Civil Code.

SECTION 12 - ABSENCE AS AFFECTING RESIDENCE

Transfers to the Government Code as vague and unnecessary a
section which states that legal residence is not affected by Ebsence
from the state on federal or state business.

RJIN 16



SECTION 13 — ELECTION BY PLURALITY - MUNICIPAL REGULATIONS

SUMMARY:

Transfers to Elections Code statement that a plurality vote
constitutes a choice in an election where not otherwise indicated
by Constitution, charter or general law governing municipal formation.

COMMENT 3

Since this rule is already provided by the Elections Code,
at least for elections of candidates, why is another Code section
needed?

SECTION 14 - BOARD OF HEALTH
SUMMARY :

Deletes section which states that Legislature may create a
Board of Health, ’

COMMENT :

1. Deleted as unnecessary. Legislature has inherent power to
create Health and Welfare agency or, for that matter, any administrative
agency. ’

2. EBarly in california history there was some legal doubt as
to this power but the courts have long since resolved the doubt in
favor of the lLegislature.

EROPOSED'REVI§;ONS DELETED
BY THE E & CA COMMITTEE AS
TOO CONTROVERSIAL

Tt LU

*SECTION 3 - OATH OF OFFIQ£

SUMMARY :

l. Retains ayd condenses existing lAnguage requiring oath of
allegiance to and s\\pport of state and fgderal constitutions.

dvocacy of, and non-membership
tions as uncongtitutional.

2. Deletes existing oath of non-
in, subversive organi

3. Deletes a specification thAt University of california
employees are among those\"public fgmployees” required to take the
oath.

RJN 17



.- COMMENT :

1. The present anti-s sive oath was held unconstitutionally
broad by the California Supgyeme ‘court in 1967 since it forbids not
qnly knowing membership wi an Intent to further the organization's
1%legal aims but also ina ership and knowing membership
-with no illegal intent.

2. Valid anti-subyersive oaths‘are extrem 1E£3

_ ely difficult to

draft since the Federa gonstitution gquires narrow specificity and

since they may be obj gtlgnable on sevéral constitutional theories

ég.gé.ga{ create a " illing effect” on ¥{reedom of expression; may
onstitute a "prior festraint" on free spgech: ¢ 4 i

S onilly vaguer . r may be unconstitu-

3. Several Alternatives are available ¥o remedy this problem:

a. Dflete entirely.

b. ttempt to redraft more narrowly and i i
: y constitutionally.
c. /Merely authorize the drafting of agtatutory oath. !

4. Sijice the Constitution already proscribes

by-requiring an oath of support and defence of the C
another anti-subversive oath necessary?

ubversive activity
stitution, is

5. Why is public officer not defined to incl mp
. 3 3 - ud
the University of California as in the present sectigng loyees of

10&

SECTION 11~ sNELIGIBILITY FOR gEFICE & DIS-
QUALIFICATION FROM QFFICE FO RIBERY & MISCONDUCT

SUMMARY :

ion disqualifying from office-holding,
rimes, but deletes listing of those
acription; deletes specification that
and gives Legislature discretion to

Retains and rewords
persons convicted of certa\n
crimes in favor of general
diasqualification is perma
determine period of dis

Transfers to Artjfle 2 (suxfrage) the.provisiqn mandating
legislation to preclye corrupt actices in elections.

isqualifying from public office
cure an office.

COMMENT :

The proposed section allows the Legisiature to determine the
types of disqualifying crimeg and the penalty period.

RJN 18



WITTION 15 - pmcmxd ' LIENS

SUMMARY :

l. Retains und cond
guarantees the right to a
detention against property a
a contractor or sul, hag provi

ting section which broadly
‘s lien (i.e. a charge or right of

urity for goods or services which
for improving the property).

2. Adds a broad guarantfe Xhat Legislature sh
against. inequity. neg shall protect

COMMENT :

) 1. The guarantee
by itself -~ it must b
already exists.

protection aga

: st inequity has no effect
implemented by pr

ective legislation, which

2. The CRC w
purchasers who ar
contractors when
section leaves

attemgting to counteract Xhe problem of land
faged with paying off multip{e liens of sub-
pPrime contractor defaults. ever, the pro

road discretion in the Legisiature ’ P po;ed

SECTION 16 - éEﬁMS OF OFFICE WHEN/GOT FIXED BY CONSTITUTION

SUMMARY :

Transfers to the Code a section which states that
the Legislature may esta rms of office of up to four years
where the Constitution or fhafter does not otherwise govern, and

COMMENT :

1. This section
since it affects only/statutory o
office could logicaldy provide the

ices - the statute creating the
rm.

nts whenever the Legislature
office.

on has spawned amen
er term for a statutor

2. The sec
decided on a lo

*SQXEION 19 - SUBVERSIVE[éERSONS & GROUPS

SUMMARY :

1. Retains any§ condenses efisting section which forbids any
persons or organizatjons from hglding public employment or receiving
tax exemption if theW advocatef/the overthrow of the government by
unlawful means or suppprt an gnemy government during hostilities.

2. Deletes a specidficAtion that working for the University of
california is a public e oyment subject to this section.

RJN 19



' ‘;.COMMENT : P

SUMMARY :

tatute this section was held unconstitu-
preme Coult in 1958 but the Court digd not over-

1. A companion
tional by the U.S.

2. Recent/jcases suggest that \“the section is of doubtful con-
stitutionality/since it is also subjgct to objections of vagueness,
chilling effedt, prior restraint and Nverbreadth (e.g. is opposition
to the vietnfm war "support of a foreiyn government" within the
prohibitiopf of this section?)

3. phy is public employment not defdped to include employees
of the University of California?

1. Present provision estab ceilings on interest rates

(7% where the rate is not speci in writing, 10% where it is
specified) but exempts several 5 of commercial lenders and
allows the Legislature to regflate tkem; i.e. building and loan
associations, credit unions /industri ioan companies, personal
property and pawn brokers, fhon-profit CR-Op and certain agricultural
organizations.

kroposal deletes the ceilings/and allows Legislature
to establish t{e uscrious rate; deletes t}e existing description
of the types of\transactions covered andfleaves "usury" undefined;
provides for penylties of treble damageg in addition to others
prescribed by sta\ute.

3. CRC proposyl adds "insurers" to the existing list of
exemptions and retaiys the Leglslauu e's power to regulate them.

2. CRC

4, CBC'deletes aR existing igfitiative statute which sets a
general ceiling of 12% Qut which yas partially superseded by the
present constitutional s%gction.

COMMENT :

pe meanirgless in effect since it

to define the transac¢tions and per-
rate, and exempt and regulate

, dive the Legislature complete power

1. The CRC proposal my
seems to allow the Legislatu
sons covered by usury, set t}u
commerical lenders -- in efffec
over usury legislation.

2. Giving the Legisfature sWch power may be highly controversial

since it would remove apparent conititutional protection from usury.

3. Would deletioy
objection?

ijtive statute raise the same

4. ACA 50 (Priflo -- passed out o\ this committee May 21, 1970),
retains the existing law and simply adds\an =exemption for loans
which excead $100,€00 in principal.

RJN 20



Cn i SEC’I" ‘JN
MMADDODE 5, . ALCOHOLIC BEVARAGES

SUMMA .y -

o

1. Retains And condenses existjing provisions which: a) create
and organize the oXfice of Director fof Alcoholic Beverage Control
(ABC), the Departmeynt of ABC, and the ABC Appeals Board; b) describe
the licensing powers\ of the ABC Degpartment and the apportionment of
license fees; c) detdil the proceglures and functions of the ABC
Appeals Board.

2. Deletes unnecdssary prgvisions authorizing automatic repeal
of inconsistent sectiony and aufomatic operation without implementing
legislation. ‘

3. Retains the minikum gge restrictions on sale or furnishing
of alcoholic beverages to \mingrs but changes the minimum 21 years
.0of age to "voting age" and\adds authority for the Legislature to
except persons under parenJ; control or engaging in religious
ceremonies.

COMMENT ¢

1. Although all of jthese provisions could be enacted into
statute, they were inclugled in e Constitution through initiative
in 1954 and 1956 as a result of jhe Weinberger Committee's investigation
of abuses when the systgm operate§ under the State Board of
Equalization.

2. The Californi¥a Supreme Coukt in October of 1959 held that
the Legislature couldflimit the Depagtment's power to suspend licenses
by restricting the p¢nalty for viola ion of fair trade price provisions
to fine, rather thanf license suspensidn or revocation. This decision
clearly implies tha§ the Legislature n further limit the Department's
licensing power although the literal language of section 22 and the
intent of its propgnents indicate that the Department probably should
have autonomous pojer. Several alterna %ves are raised:

a. Preferve the existing releQ.nt language, thus main-
taining the/Supreme Court's view of sSuyperior legislative power.

b. 2Afiopt the CRC's original proppsal which probably
strengthefls the Supreme Court's view of dominant legislative
power.

c. Adopt the CRC's revised proposal which specifically
limits legislative power and overrules the Supreme Court's view.
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ASSEMBLY COMMITTEE ON LABOR RELATIONS

LEO T. MCCARTHY. CHAIRMAN

Marxch 15, 1972

ANALYSIS OF AB 256 (Warren)

AB 256 would extend the minimum wage to men as well
as women and minors. This bill responds to the current public .

interest in providing equality for men and women in employment

The bill retains the procedure whereby the State Division of
Industrial Welfare establishes wage orders for categor;es of
employment through wage board hearings. This procedure is
viewed by some as unnecessarily complicated and time consuming.

Various provisions of AB 256 retain protectlons for

women and minor employees but do not extend similar protectlons:

to men; e.g., Section 5 of the bill re. Section 1178 of the
Labor Code. In this section only "women and minor employees"
are referred to in two instances. Section 1l of AB 256 retains
a reference to "the hours and working conditions ‘of women. and

minors." In Section 12 unpaid overtime compensation is provided

for in reference only to women or mlnors. There are similar
limitations in Sectlon 13 and 18. ‘

Should all prov151ons ‘of AB 256 1nclude men, women
and minors? . :

Recent court decisions and Congressional action on.
the equal rights amendment have put into question all legis-
lation that distinguishes between men and women. Proponents
of the state minimum wage argue that its extension by AB 256
to men will safeguard the minimum wage from being struck down
on the grounds that in California it discriminatorily favors
women and minors.
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A Professional Corporation
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Tclephune: 619.236.1414
Facsimile: 619.232.8311

Attomeys for Defendants EXPRESS MESSENGER SYSTEMS, INC. and

SUBCONTRACTING CONCEPTS, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
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CORPORATION, and DOES 1 through 100,
inclusive, ,
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO

|| JAMES W. CRISTLER, JOHN PURVES, and | Case No. GIC 803519 Consolidated With

JAMES G, HARROD, individually, and on Case No. GIC 855961
behalf of all other similarly situated current

and former employees of Defendants in the Assigned For Trial To;
State of California, The Hon. Frederic L. Link
v. STATEMENT OF DECISION
EXPRESS MESSENGER SYSTEMS, INC., o
CALIFORNIA OVERNIGHT, EMS Complaint Filed: Jenury 13, 2003
CORPORATION, and DOES 1 through 100, : anuary o,
inclusive,

| # Defendant.
BARRY NEWMANN, Complaint Filed: October 26, 2005

Plaintiff, : Trial Date: January 8, 2007

V.

EXPRESS MESSENGER SYSTEMS, INC,,
dba CALIFORNIA OVERNIGHT,
SUBCONTRACTING CONCEPTS, INC., and
DOES 1 through 100, inclusive,

—Defendants

Plaimiffs JAMES CRISTLER, SYDNEY MOROFF, and MARK LAMBERT
(collectively “Plaintiffs”) brought this lawsuit ageinst Defendant EXPRESS MESSENGER
SYSTEMS, INC. dba CALIFORNIA OVERNIGHT (*Defendant™) on behalf of themselves and
all other similarly situated current independent contractor drivers and former employee drivers of
Defendant in the state of California. Plaintiffs assert causes of action for (1) unfair business
practices in vjolaﬁon of Business and Professions Code section 17200, (2) unlawful business
practices in violation of Business and Professions Code section 17200, (3) failure to pay overtime
compensation, (4) failure to provide properly itemized wage statements, (5) failure to fully
compensate for business expenses, and (6) wrongful termination in violation of public policy.
Plaintiffs contend that the independent contractor drivers utilized by California Overnight are
improperly classified and are actually employees under California law. Plaintiffs also allege that
Califonia Overnight’s conversion in 2002 to an independent contractor business model resulted

2
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in the wrongful termination in violation of public policy of the Company’s employee drivers who
chose not to become ‘independent contractor’ drivers. As a result of the allegations outlined
above, two subclasses were certified — the “independent contractor driver subclass™ and the
“terminated employee driver subclass.” | .

The action came on regularly for trial on Janvary 8, 2007, in Department 26, the
Honorable Frederic L. Link presiding. A jury was duly impeneled and sworn. During trial, the
Court granted Defendant's motion for nonsuit as to the ‘terminated employee driver subclass’ for
the reasons set forth below. In granting this motion, the Court dismissed the cause of action for
wrongful termination in violation of public policy.

With regard to the independent contractor driver subclass and the causes of action
for failure to pay overtime compensation, failure to provide properly itemized wage statements,
and failure to fully compensate for business expenses, the jury deliberated and thereafter returned
a verdict finding the drivers in the “independent contractor driver subclass” to be independent
contractors, not employees of California Overnight.

The remaining two causes of action for unfair and unlawful business practices in
violation of Business and Professions Code section 17200, ef seq., also referred to as California’s
unfair competition law (“UCL"), are adjudicated by the Court. The Court, having considered all
of the evidence proffered st trial, renders the following separate findings of fact and conclusions
of law specific to the two remaining UCL claims and the wrongful termination claim;

STA OF DECISIO
L FACTUAL BACKGROUND
California Overnight is a regional overnight package-delivery company with
operations in California, The Company functions much like other next-day pﬁckage delivery
companies, except that it relies primarily upon ground transportation instead of air. California

Ovemnight's delivery system in California consists of a number of large hubs and local facilities
that collect, sort and route packages for next day delivery.

3
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Beginning in December, 2002, California Overnight discontinued using employee
drivers to perform local pickup and delivery work in California and switched to using
independent contractor drivers (the “conversion™). Among other reasons, Califomnia Overnight

| began using independent contractor drivers to decrease its costs and become more profitable. To

assist in the conversion process and the Compariy’s subsequent use of independent contractor
drivers, California Overnight retained the services of Subcontracting Concepts, Inc. (“SCI”), a
third party independent contractor edministrator, Before converting its operation, California
Ovemight and SCI conducted meetings with California Overnight's employee drivers to inform
them of the upcoming change and to provide them with information about becoming an
independent contractor driver.

At the time of the conversion, employee drivers who decided to become
independent contractor drivers entered into writien independent contractor agreements with SCI
to perform delivery services for Californiia Overnight. The independent contractor drivers then
bid on available routes and negotiated a route management fee with California Overnight.
California Overnight did not limit the oumber of routes on which an independent contractor
driver could bid. The evidence established that some independent contractor drivers did bid for
and ol_:tain muitiple routes.

Although certain aspects of the independent contractor drivers” work did not differ
from the time that they were employees, many aspects did change, As employees, the drivers
were prohibited from performing delivery services for other companies, however, as independent
contractors, the drivers had the right to perform work for other companies, including competitors.
As employees, the drivers were required to arrive at the Company’s fac.ility by a certain time and
were subject to discipline and eventual termination for failure to do so. As independent
contractors, the drivers did not have to arrive at a certain time and could deliver packages at any
time and in any order the drivers chose, 80 long as packages were delivered by the time specified
by the customer. While employees, the drivers were required to wear California Overnight
uniforms, but as indopendent contractors they were not required to do so (although some wore

uniforms in exchange for a marketing fee).

STATEMENT OF DECISION

RJN 41




O 8 N Oy i B W N e

[ T L N
2N R Y HNENNYZSI I RO - 2

II.  DISCUSSION
A, No Termination In Violation Of Public Policy

To establish a prima facie claim for termination in violation of public policy, a
plaintiff must present evidence to demonstrate (1) the existence of an employer-employee
relationship; (2) termination of the employment relationship (or other adverse employment
action); (3) a nexus between the termination and the employee’s protected activity; (4) the
termination was a legal cause of plaintiff's damages; and (5) the nature and extent of plaintiff's
damages. Tameny v. Atlantic Richfield Co., 27 Cal. 3d 167, 178 (1980); Hoimes v. General
Dynamics Corp., 17 Cal. App. 4th 1418 (1993).

The only evidence Plaintiffs offer in support of their claim that certain employee
drivers were terminated in violation of public policy is the testimony of James Cristler and the
general testimony of three California Ovemnight managers, Mr. Cristler worked as an employee
driver for California Overnigit and, at the time of the conversion, decided not 1o become an
independent contractor driver. As discussed further below, California Overnight's conversion to
the use of independent contractor drivers did not violate public policy. Therefore, even if Mr.
Mr. Cristler and other members of the ‘terminated employee driver subclass® wera terminated as a
direct consequence of the conversion, the termination was the result of lawful action and not

violative of public policy. The fact that Mr. Cristler did not want to become an independent
contractor driver is irrelevant.

The Plaintiffs also present no evidence that any member of the terminated
employee driver subclass engaged in protected activity. Consequently, Plaintiffs cannot establish
the necessary nexus to prove their termination was retaliatory.

Plaintiffs fail to establish & prima facie case of termination in violation of public
policy and, therefore, Defendant’s motion for nonsuit on the cause of action is granted and the

terminated employee driver subclass is dismissed from the suit.
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B. Defendant’s Treatment Of Drivers Is Not An Unfair Or Unlawful
Business Practice

The California Labor Code recognizes that the use of independent contractors is a
legitimate business practice, See Labor Code § 3357. Treatment of a worker as an independent
contractor does, however, violate the Labor Code when the worker is in fact an employee. Such
misclassification can also constitute an unfair or unlawful business practice under the UCL,
because it gives an improper advantage over those companics that comply with the requirements
of the Labor Code. Hudgins v. Nieman Marcus Group, Inc., 34 Cal. App. 4th 1109 (1995).
Whether California Overnight’s treatment of drivers as independent contractors constitutes an
unfair or unlawful business practice, therefore, turns on whether the drivers are actually
employees or bona fide independent contractors under the law.

To determine a worker’s status as an employee or independent contractor, a trier
of fact must cvaluate several factors, most importantly whether the putative employer has the
right to control not only the result, but also the details of the work performed. §.G. Borello &
Sons, Inc., v. Dept, of Industrial Relations, 48 Cal, 3d 341, 350-351 (1989). The other factors
relevant to the determination here include (a) the right to discharge at will without cause; (b)
whether the drivers are engaged in a distinct occupation or business; (c) the skill required in this
occupation; (d) whether the driver or Califomia Ovemight pays for vehicles, equipment, and
business expenses; (c) the length of time for which the services are to be performed; (f) the
method of payment to drivers, whether by tﬁc hour or by the job; (g) whether or not the work
done by the drivers is part of the regular business of California Overnight; (h) whether or not the
parties belicve they are creating an employer-employee relationship; (i) the driver’s opportunity
for entreprencurial profit or loss depending upon his/her managerial skill; (j) the drivers' use of
helpers/replacements; and (k) the degree of permanence of the working relationship. These
factors cannot be applied mechanically as separate tests; they are intertwined and their weight
depends upon the paxtcu]nr combinations proven by the evidence. Id. at 351,

Applying the Borello factors to the evidence presented at trial, the Court finds that

the drivers in the ‘independent contractor drivers subclass’ are independent contractors, not
6

STATEMENT OF DECISION

RJN 43




L"- T - - B B - TV B R A

R T S R S S
S I 3 B RUVUREBEBSBGE I aacrRa L = s

California Overnight's employees,
1, Right To Control Details Of Work

‘The evidence presented at trial showed that California Overnight does not have the
right to control, nor does it control, most of the details of the drivers’ work. The drivers
determine what time they will arrive at Califomia Overnight’s facility, how they will load their
vehicles and in what order they will deliver the packages. Although the drivers are required to
deliver packages by certain times, the requirement is imposed by the customer and is therefore
not an indication of control by California Overnight. By deciding which route or routes on which

to bid, drivers can regulate the approximate number of hours they work (subject to customer
demand). '

The drivers are free 10 hire replacement drivers and assistants to cover their route
when they are unavailable. The drivers ere not required to obtain California Overnight's approval
of a replacement driver, however, most drivers notify California Overnight of the replacement
driver's name in advence. The drivers arc free to choose when and how often to utilize
replacement drivers, The drivers have the right to perform delivery services for other package
delivery companies, or their own delivery businesses, at the same time that they perform work for
California Overnight, '

In sum, so long as the packsges are delivered by the time specified by the
customer, it is the drivers, and not Califonia Overnight, who control the details of the deliveries.
2 The Right To Discharge At-Will

The evidence reflects varions notice requircments and reciprocal contractual
obligations relating to the termination of the relationship between Califomia Ovemnight and a
driver, Accordingly, the relationship was not at-will,

3. Engsgement In A Distinct Occupation Or Business

The evidence weighs in favor of the conclusion that many of the drivers operate

distinct businesses. All have their own equipment and insurance. All have motor carrier permits
7.
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issued by the State, Some drivers have their own customers, fictitious business names, business

cards and promotional materials.
4. Skill Required In Occupation

-The evidence reveals that the level of skill varies between the drivers. The
occupation requires geographic knowledge, organizational ability and driving skill. The Coust
cannot conclude that the occupation is unskilled,

S, Payment For Business Expenses’

It is undisputed that all of the drivers pay for all of their business expenses,
including the cost of their delivery vehicles, fuel, maintenance, insurance, licenses, scanners, cell

phones and in some cases office equipment and office/warchouse space,
6. Length Of Service And Permanence Of The Relationship

While many drivers have on-going relationships with California Overnight, the
evidence establishes that the length and permanence of those rclationships depends upon
satisfaction of contractual obligations,

7. Method Of Payment

The evidence demonstrates that the drivers negotiate different payment
arrangements, however, generally, drivers are paid a daily route management fee, as well as an
additional amount per stop and fees paid for packages weighing over a certain amount and for
packages requiring special handling. The route management fee is a flat rate daily fee negotiated
between each driver a.nd California Overnight during the bidding process. As a flat rate fee, the

route management fee does not fluctuate based on the number of hours worked in a day.
8. Part Of The Regular Business Of California Overnight

California Overnight’s regular business is the delivery of packages from one
location to another within its service srea. The drivers perform local package delivery and
pickup, which is one component of Califonia Overnight’s delivery and pickup process.
Accordingly, the work performed by the drivears is part of the regular business of California
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Overnight. Nonetheless, a delivery driver’s services will always be part of the regular business of
a delivery company, regardless of whether the driver is an independent contractor or an
employee. Therefore, this factor provides little assistance in distinguishing between employees
and independent contractors in a delivery context.

9. Belief Of The Parties

The weight of the evidence demonstrates that the drivers and California Overnight
believed they were creating an independent contractor-principal relationship. California
Overnight conducted multiple meetings with the then-employee drivers to inform them of the
upcoming conversion to independent contractor status. During the meetings, California
Ovemight and SCI explained what it meant to be an mdepcndent contractor and how to become
one. The drivers who became independent contractors entered into written agreements entitled
“Independent Contractor Owner/Operator Agreement”, which cxplicify stated that the
relationship between the parties was that of independcnt contractor and principal, not employee
and employer. A small number of drivers testified that they believed they were employees, but
the majority of drivers who testified viewed themsclves as independent contractors.
Consequently, the evidence supports a finding that the parties understood they were creating the
relationship of independent comradml" and principal,

10,  Opportunity For Entrepreneurial Profit Or Loss

The evidence demonstrates that the drivers have the opportunity for profit or loss.
As independent contractors, the drivers have the right to bid for routes and to negotiate route
management fees. Some drivers negotiated more lucrative route management fees, while at least
one driver actually lost money by negotiating a route management fee that fell below the cost of
servicing the route. The drivers negotiate the delivery fees for special deliveries (“specials™) that
arise from time to time, The opportunity for profit is demonstrated by the evidence that most of
the independent contractors cam more than they eamed as employee drivers. Finally, as
independent contractors, the drivers have the entreprencurial opportunity to increase their revenue
by simultaneously performing services for companies other than California Ovemight, or by

9
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operating their own delivery businesses on the side;
11.  Use Of Helpers

The undisputed cvidence demonstrates that the drivers have the right to, and do,

retain the services of replacement drivers and other subcontractor drivers to service their route o
routes,

Summary

Given the drivers’ freedom from control over the details of their work, and their
right 1o perform services how and when they please, the evidence establishes that it is more likely
than not that the drivers are independent contractors, not employees, California Ovemnight's
treatment of the drivers a3 independent contractors, therefore, does not constitute an unfair ot
unlawful business practice under the UCL. Steinkebel v. Los Angeles Times Communications,
126 Cal. App. 4th 696 (2005) (“where...2n employer’s policy is lawful and permissible, there is
no basis for relief under the unfair competition law.”).

C.  Defendaut's Termiuation Of Drivers Was Not An Unfair Or Unlawful
Business Practice

California Ovemight's conversion 1o the use of independent contractors was
lawful and, therefore, to the extent that the conversion resulted in the termination of any
employee drivers, the termination did not constitute an unfair or unlawful business practice in
violation of the UCL. There is no evidence to suggest California Overnight converted to using
independent contractors to evade the requirements of the Labor Code. Rather, the evidence
reveals that the Company consulted mémeys and enlisted the assistance of SCI in an effort to
establish lawful independent contractor relationships. Although the evidence demonstrates that
California Ovemight may have decided to use independent contractor drivers, in part, to decrease
its costs and increase profitability, there is nothing unlawful about this motivation if the intent is
to achieve such savings through legitimate business practices. Because California Overnight's
conversion to the use of indepenﬁent contractor drivers was lawful, any termination resulting
from the conversion was does not constitute an unfair or unlawful business practice under the

10
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UCL.
L DISPOSITION

Plaintiffs adduced no substantial evidence to support their cause of action for
wrongful termination in violation of public policy. That cause of action is dismissed.

Pleintiffs’ two causes of action for unfair and unlawful business practices in
violation of the UCL were not supported by the weight of the evidence introduced at trial.
Accordingly, the Court finds against Plaintiffs and in favor of Defendant on these two causes of

action.

DATED: February {7, 2007

By: _ JREDERICLUNK
HON, FREDERIC L. LINK
JUDGE OF THE SAN DIEGO SUPERIOR COURT

n
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Attorneys for Defendants EXPRESS MESSENGER SYSTEMS, INC. and

SUBCONTRACTING CONCEPTS, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO
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JAMES G. HARROD, individually, and on
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Plaintiffs,
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EXPRESS MESSENGER SYSTEMS, INC.,
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inclusive,
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1 | Cristler v. Express Messenger Systems. Inc, ) Case No, GIC 803519
2
3 PROOF OF SERVICE BY MATL,
4 1 am employed in San Diego County, California. I am aver the age of eighteen years
5 | and not a party to the within-entitled action. My business address is 501 W, Broadway, Suite 900,
6 | San Diego, CA 92101. I am readily familiar with this firm’s practice for collection and processing
7 | of comespondence for mailing with the United States Postal Service. On February 23, 2007, I placed
8 | with this firm at the above address for deposit with the United States Postal Service a true and
9 | correct copy of the within documents:
10 LETTER TO HON. FREDERIC L. LINK
n DEFENDANT’S PROPOSED STATEMENT OF DECISION
12 | ina sealed envelope, postage fully paid, addressed as follows:
13 | A. Mark Pope, Esq, Attomeys for Plaintiffs
14 ls)ggc'{vggtr%g"%&t,ﬂh?uﬁe 1400 PUR\.;EAg.E md JAMES G HARROD
| S oA S0 .
6 Following ordinary business practices, the envelope was scaled and placed for
17 collection and mailing on this date, and would, in the ordinary course of business, be deposited with
8 the Unitcd States Postal Service on this date.
19 1 declare under penalty of per_;ury under the laws of the State of Califomnia that the
2 above is true and correct.
z; Executed on February 23, 2007, at San Diego, Cali
23
24
25
26
27
28
e
:‘n’:‘?‘f#;-l';';“‘ PROOF OF SERVICE
023721.1026
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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 » Fax (530) 668-5866 + www.legintent.com

DECLARATION OF ARASH KHOSROWSHAHI

I, Arash Khosrowshahi, declare:

I am an attorney licensed to practice in California, State Bar No. 293246,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to the enactment of Assembly Bill 1251 of 1913, Assembly
Bill 1251 was approved by the Legislature and was enacted as Chapter 324 of the
Statutes of 1913.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on Assembly Bill 1251 of 1913. All listed
documents have been forwarded with this Declaration except as otherwise noted in
this Declaration. All documents gathered by Legislative Intent Service, Inc. and all
copies forwarded with this Declaration are true and correct copies of the originals
located by Legislative Intent Service, Inc. In compiling this collection, the staff of
Legislative Intent Service, Inc. operated under directions to locate and obtain all
available material on the bill.

ASSEMBLY BILL 1251 OF 1913:

1. All versions of Assembly Bill 1251 (Roberts-1913);

2. Procedural history of Assembly Bill 1251 from the 1913
Assembly Final History,

3. Excerpt of the Governor’s Message on the Bureau of Labor
Statistics from the Journal of the Senate, 1913,

4, Excerpt regarding Assembly Bill 1251 from the Journal of
the Assembly, 1913;

5. Excerpt regarding Assembly Bill 1251 from the Journal of
the Senate, 1913;

6. Preliminary excerpt from the First Biennial Report of the
Industrial Welfare Commission of the State of California,
1913-1914;

7. Excerpt regarding Assembly member W. A. Roberts from

Page 1 of 2



the 1913 “Legislative Handbook”;

All versions of Senate Bill 1134 (Brown-1913);

9. Procedural history of Senate Bill 1134 from the 1913 Senate
Final History;

10.  Excerpts regarding Assembly Bill 1251 and Senate Bill 1134
from the Journal of the Senate, 1913;

11.  Excerpt regarding Senator William E. Brown from the 1913
“Legislative Handbook™;

12.  Preliminary excerpt from the Fifteenth Biennial Report of the
Bureau of Labor Statistics of the State of California,
prepared by the State Bureau of Labor Statistics, 1911-1912;

13.  Excerpt of recommendation for new labor legislation from
the Twenty-third Biennial Report of the Bureau of Labor
Statistics, 1927-28;

14.  News article entitled “Industrial Welfare Commission Meets,
Prepares to Make Wage Investigation,” from The San
Francisco Examiner, January 16, 1914;

15.  News article entitled “Murasky Heads Welfare Board - New
State Commission Organized and Will Meet Again for
Business on Jan. 15,” from The San Francisco Examiner, pg.
65, January 4, 1914;

16.  News article entitled “Proposed Legislation - Bills New
Under Consideration Impartially Analyzed by The Call for
the Layman's Benefit,” from the Editorial Page of The San
Francisco Call, February 12, 1913;

17.  Excerpt regarding Assembly Bill 1251 entitled, “The Beban
Resolution” and “The Minimum Wage Bill” from Story of
the Session of the California Legislature of 1913, by
Franklin Hichborn;

18.  Excerpt regarding “Labor and the Legislature” and
“Woman's Eight-Hour Bill,” from Story of the Session of the
California Legislature of 1911, by Franklin Hichbom;

19.  Seven excerpts regarding minimum wage from the Labor
Clarion, published weekly by the San Francisco Labor
Council, dated January 3, January 24, February 21, April 4,
1913, and October 9, October 30 and November 6, 1914.

o0

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 3™ day of April, 2015 at

Woodland, California.

ARASH KHOSROWSHAHI

W:Worldox\WDOCS\ABL YBILL\ab\1251100019133.D0C
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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodiand, CA 95695
(800) 666-1917 « Fax (530) 668-5866 « www.legintent.com

DECLARATION OF HEATHER THOMAS

I, Heather Thomas, declare:

I am an attorney licensed to practice in California, State Bar No. 280817,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to the enactment of Assembly Constitutional Amendment 90 of
1913. Assembly Constitutional Amendment 90 was approved by the Secretary of
State and was enacted as Resolution Chapter 98 of the Statutes of 1913.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on Assembly Constitutional Amendment 90 of
1913. All listed documents have been forwarded with this Declaration except as
otherwise noted in this Declaration. All documents gathered by Legislative Intent
Service, Inc. and all copies forwarded with this Declaration are true and correct
copies of the originals located by Legislative Intent Service, Inc. In compiling this
collection, the staff of Legislative Intent Service, Inc. operated under directions to
locate and obtain all available material on the bill.

EXHIBIT A — PROPOSITION 44, GENERAL ELECTION, NOVEMBER 3, 1914:

1. Excerpt regarding Proposition 44, General Election,
November 3, 1914;

2. Excerpt regarding Proposition 44 from the Statement of Vote,
1914 - 2014

3. “The Progressive Era and the Eight Hour Day for Women,”
from May Day and the Struggle for the Eight Hour Day in
California.
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EXHIBIT B - ASSEMBLY CONSTITUTIONAL AMENDMENT 90 OF 1913:

1. All versions of Assembly Constitutional Amendment 90
(Roberts-1913);

2. Procedural history of Assembly Constitutional
Amendment 90 from the 1913 Assembly Final History;

3. Excerpt of the Governor’s Message from the Journal of the
Senate, 1913;

4. Excerpt regarding Assembly Constitutional Amendment 90
from the Journal of the Assembly, 1913,

5. Excerpt regarding Assembly Constitutional Amendment 90
from the Journal of the Senate, 1913;

6. Excerpt regarding Assembly member W. A. Roberts from
the 1913 “Legislative Handbook”;

7. Excerpts from the Labor Clarion as follows:

a. “A Minimum Wage Law,” May 3, 1912;
b. “A Minimum Wage for Women,” December 27,
1912;
c. “Wages and Morality,” October 17, 1913;
. “Minimum Wage Laws,” January 15, 1915;
€. “Dr. Eliot Again,” January 22, 1915.

EXHIBIT C — SENATE CONSTITUTIONAL AMENDMENT 72, FAILED COMPETITOR
BILL TO ASSEMBLY CONSTITUTIONAL AMENDMENT 90 OF 1913:

1. All versions of Senate Constitutional Amendment 72
(Brown-1913);

2. Procedural history of Senate Constitutional Amendment 72
from the 1913 Senate Final History;

3. Excerpt of the Governor’s Message from the Journal of the
Senate, 1913;

4, Excerpt regarding Senate Constitutional Amendment 72
from the Journal of the Senate, 1913;

5. Excerpt regarding Senator William E. Brown from the 1913
“Legislative Handbook.”

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 3™ day of April, 2015 at

Woodland, California.

HEATHER THOMAS

W:\Worldox\WDOCS\ABLYBILL\ab\90\00212348.DOC
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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 » Fax (530) 668-5866 + www.legintent.com

DECLARATION OF HEATHER THOMAS

I, Heather Thomas, declare:

I am an attorney licensed to practice in California, State Bar No. 280817,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain all
documents relevant to the enactment of Assembly Constitutional Amendment 65 of
1970. Assembly Constitutional Amendment No. 65 was enacted as Resolution
Chapter 189, Statutes of 1970.

The following list identifies all documents obtained by the staff of
Legislative Intent Service, Inc. on Assembly Constitutional Amendment 65 of
1970. All listed documents have been forwarded with this Declaration except as
otherwise noted in this Declaration. All documents gathered by Legislative Intent
Service, Inc. and all copies forwarded with this Declaration are true and correct
copies of the originals located by Legislative Intent Service, Inc. In compiling this
collection, the staff of Legislative Intent Service, Inc. operated under directions to
locate and obtain all available material on the bill.

EXHIBIT A - ASSEMBLY CONSTITUTIONAL AMENDMENT 65 OF 1970:

1. All versions of Assembly Constitutional Amendment 65
(Deddeh-1970);

2. Procedural history of Assembly Constitutional Amendment
65 from the 1970 Assembly Final History;

3. Three analyses of Assembly Constitutional Amendment 65

prepared for the Assembly Committee on Elections and
Constitutional Amendments;

4, Material from the legislative bill file of the Assembly
Committee on Elections and Constitutional Amendments on
Assembly Constitutional Amendment 65;
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5. Excerpt regarding Assembly Constitutional Amendment 65
from the Journal of the Assembly, 1970;

6. Analysis of Assembly Constitutional Amendment 65
prepared for the Senate Committee on Judiciary;

7. Material from the legislative bill file of the Senate
Committee on Judiciary on Assembly Constitutional
Amendment 65;

8. Excerpt regarding Assembly Constitutional Amendment 65
from the Journal of the Senate, 1970;

9. Statement of Paul Priolo, Chairman of the Assembly
Committee on Elections and Constitutional Amendments,
regarding proposed constitutional amendments;

10.  Material from the legislative bill file of the California
Constitution Revision Commission regarding Assembly
Constitutional Amendment 65;

11.  Excerpt regarding Assembly Constitutional Amendment 65
from the 1970 Summary Digest of Statutes Enacted prepared
by Legislative Counsel.

EXHIBIT B — PROPOSITION 15, GENERAL ELECTION NOVEMBER 3. 1970:

1. Proposition No. 15, General Election, November 3, 1970;
Excerpt regarding Proposition 15 from Statement of Vote,
State of California, General Election, November 3, 1970;

3. Excerpt regarding Proposition 15 from The California Voter,
prepared by the League of Women Voters of California,
October 1970, Vol. 16, No. 2;

4. Excerpt regarding Proposition 15 from the California
Journal, September 1970;

5. Excerpt regarding Proposition 15 from The Commonwealth,
October 12, 1970.

EXHIBIT C — CALIFORNIA CONSTITUTION REVISION COMMISSION MATERIAL:

1. Excerpt regarding former Article XX, section 17%, from
Background Study 3 prepared by the California Constitution
Revision Commission, October, 1968;

2. Excerpt regarding former Article XX, section 17, from the
Article XX A Committee, Reports 1 and 2, Proposed Revision
of Article XX prepared by the California Constitution
Revision Commission, 1969;

3. Excerpt regarding former Article XX, section 17%;, from the
Minutes of the Article XX Committee A prepared by the
California Constitution Revision Commission, October,
1968, January, February, March and May 1969;
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4. Excerpts regarding former Article XX, section 17'%, from the
Proposed Revision of the California Constitution prepared
by the California Constitution Revision Commission, Parts 1
and 3, 1970;

5. Special Report to the Assembly Committee on Elections and
Constitutional Amendments Article XX prepared by the
California Constitution Revision Commission, May 21,
1970.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 3rd day of April, 2015 at

Woodland, California. i ;

HEATHER THOMAS

W:AWorldox\WDOCS\ABLYBILL\aca\65\00094990.DOC
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LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 » Fax (530) 668-5866 « www.legintent.com

DECLARATION OF JENNY S. LILLGE

1, Jenny S. Lillge, declare:

I am an attorney licensed to practice in California, State Bar No. 265046,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain
documents relevant to the enactment of Assembly Bill 256 of 1972. The
documents listed below were obtained through Legislative Intent Service, Inc.’s
online quick purchase service of previously-compiled legislative histories.
Assembly Bill 256 was approved by the Legislature and was enacted as
Chapter 1122 of the Statutes of 1972.

The following list identifies all documents purchased on April 26, 2015,
through Legislative Intent Service, Inc.’s online quick purchase service of compiled
legislative histories, on Assembly Bill 256 of 1972. All documents listed in this
Declaration are true and correct copies of the originals gathered by Legislative
Intent Service, Inc.

ASSEMBLY BILL 256 OF 1972:

1. All versions of Assembly Bill 256 (Warren-1972);

2. Procedural history of Assembly Bill 256 from the 1972
Assembly Final History;,

3. Analysis of Assembly Bill 256 prepared for the Assembly
Committee on Labor Relations;

4. Material from the legislative bill file of the Assembly
Committee on Labor Relations on Assembly Bill 256;

5. Three analyses of Assembly Bill 256 prepared for the Senate
Committee on Industrial Relations;
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6. Material from the legislative bill file of the Senate
Committee on Industrial Relations on Assembly Bill 256 as
follows:

a. Previously Obtained Material,
+ b. Updated Collection of Material;

7. Analysis of Assembly Bill 256 prepared by the Legislative
Analyst;

8. Material from the legislative bill file of Assembly member
Charles Warren on Assembly Bill 256;

9. Post-enrollment documents regarding Assembly Bill 256;

10.  Excerpt regarding Assembly Bill 256 from the State of
California Department of Industrial Relations Biennial
Report, 1971-1972;

11. Excerpt regarding Assembly Bill 256 from the /972 Report
on the California Legislature, by the California AFL-CIO;

12. Excerpt regarding Assembly Bill 256 from the 1972
Summary Digest of Statutes Enacted and Resolutions
Adopted prepared by Legislative Counsel.

+ Because it is not unusual for more materials to
become publicly available after our earlier research of
legislation, we re-gathered these file materials, denoting them
as “updated collection of material.”

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 30th day of April, 2015 at

Woodland, California. %

JENNY S. LILLGE

W:\Worldox\WDOCS\ABLYBILL\ab\256\00212790.DOC
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, LEGISLATIVE
INTENT SERVICE, INC.

712 Main Street, Suite 200, Woodland, CA 95695
(800) 666-1917 » Fax (530) 668-5866 » www.legintent.com

DECLARATION OF JENNY S. LILLGE

I, Jenny S. Lillge, declare:

[ am an attorney licensed to practice in California, State Bar No. 265046,
and am employed by Legislative Intent Service, Inc., a company specializing in
researching the history and intent of legislation.

Under my direction and the direction of other attorneys on staff, the
research staff of Legislative Intent Service, Inc. undertook to locate and obtain
documents relevant to the enactment of Assembly Bill 478 of 1973. The
documents listed below were obtained through Legislative Intent Service, Inc.’s
online quick purchase service of previously-compiled legislative histories.
Assembly Bill 478 was approved by the Legislature and was enacted as
Chapter 1007 of the Statutes of 1973.

The following list identifies all documents purchased on April 26, 2015,
through Legislative Intent Service, Inc.’s online quick purchase service of compiled
legislative histories, on Assembly Bill 478 of 1973. All documents listed in this
Declaration are true and correct copies of the originals gathered by Legislative
Intent Service, Inc.

ASSEMBLY BILL 478 OF 1973:

1. All versions of Assembly Bill 478 (Brown-1973);
Procedural history of Assembly Bill 478 from the 1973-74
Assembly Final History,

3. Analysis of Assembly Bill 478 prepared for the Assembly
Committee on Labor Relations;

4. Material from the legislative bill file of the Assembly
Committee on Labor Relations on Assembly Bill 478;

5. Material from the legislative bill file of the Assembly
Republican Caucus on Assembly Bill 478;
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6. Two analyses of Assembly Bill 478 prepared for the Senate
Committee on Industrial Relations;

7. Material from the legislative bill file of the Senate
Committee on Industrial Relations on Assembly Bill 478;

8. Analysis of Assembly Bill 478 prepared by the Legislative
Analyst;

9. Post-enroliment documents regarding Assembly Bill 478;

10.  Excerpt regarding Assembly Bill 478 from the 1973
Summary Digest of Statutes Enacted and Resolutions
Adopted, prepared by Legislative Counsel.

I declare under penalty of perjury under the laws of the State of California
that the foregoing is true and correct. Executed this 30th day of April, 2015 at

Woodland, California. %

JENNY S. LILLGE

W:\WorldoxX\WDOCS\ABLYBIL1.\ab\478100212791.DOC
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Case No. S§222732

IN THE SUPREME COURT OF CALIFORNIA

DYNAMEX OPERATIONS WEST, INC.,
Petitioner,

VS.

THE SUPERIOR COURT OF LOS ANGELES COUNTY,
Respondent,

CHARLES LEE et al.,
Real Parties in Interest.

[PROPOSED] ORDER ON PETITIONER’S REQUEST FOR
JUDICIAL NOTICE IN SUPPORT OF
OPENING BRIEF ON THE MERITS

AFTER A DECISION BY THE COURT OF APPEAL
SECOND APPELLATE DISTRICT, DIVISION SEVEN, CASE NO. B249546

L.0S ANGELES COUNTY SUPERIOR COURT, CASE NoO. BC 332016
MICHAEL L. STERN, JUDGE

LITTLER MENDELSON PC SHEPPARD MULLIN RICHTER &
*ROBERT G. HULTENG, SBN 071293 HAMPTONLLP

DAMON M. OTT, SBN 215392 *ELLEN M. BRONCHETTI, SBN 226975
PHILIP A. SIMPKINS, SBN 246635 PAUL S. COWIE, SBN 250131

650 CALIFORNIA STREET, 20™ FLOOR FOUR EMBARCADERO CENTER,
SAN FRANCISCO, CALIFORNIA 94108 17™ FLOOR

TELEPHONE: 415.433.1940 SAN FRANCISCO, CALIFORNIA 94111
FACSIMILE: 415.399.8490 TELEPHONE: 415.774.3185
EMAIL: rhulteng@littler.com FACSIMILE: 415.434.3947

EMAIL: ebronchetti@sheppardmullin.com

Attorneys for Petitioner Dynamex Operations West, Inc.



[PROPOSED ORDER] IN SUPPORT OF PETITIONER’S MOTION

FOR JUDICIAL NOTICE

Good cause appearing, therefore,

IT IS HEREBY ORDERED that the Supreme Court will take

judicial notice of the following documents:

Exhibit A:

Exhibit B:

Exhibit C:

Exhibit D:

Exhibit E:

Statutes 1913, Chapter 324 [enactment of uncodified
predecessor to California Labor Code section 1173]

Ballot Pamphlet, General Election (Nov. 3, 1914), pages
regarding Proposition 44 to approve Assembly Constitutional
Amendment No. 90 [to add former section 17%2 of Article XX
to the California Constitution]

Assembly Constitutional Amendment No. 65, Statutes 1970
(1970 Regular Session) resolution chapter 189 [to amend
former Article XX, Section 17% to include the same language
that is currently in Article XIV, Section 1 of the California
Constitution; approved by voters (Prop. 15), General Election
(Nov. 3, 1970)]

Analysis of Assembly Constitutional Amendment No. 65
prepared by the Assembly Committee on Elections and
Constitutional Amendments, as Amended June 17, 1970
[regarding amendment of former Article XX, Section 17% to
include the same language that is currently in Article X1V,
Section 1 of the California Constitution]

Assembly Bill No. 256 (1972 Regular Session), as introduced
on January 31, 1972 [regarding amendment of Labor Code
Section 1173]
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Exhibit F:

Exhibit G:

Exhibit H:

Exhibit I:

Exhibit J:

DATED:

Analysis of Assembly Bill No. 256 prepared by the Assembly
Committee on Labor Relations, dated March 15, 1972
[regarding amendment of Labor Code Section 1173]

Statutes 1972, Chapter 1122 [amended Labor Code Section
1173]

Statutes 1973, Chapter 1007 [amended Labor Code Section
1173]

Enrolled version of Assembly Bill No. 478 (1973-1974
Regular Session) [regarding amendment of Labor Code
Section 1173]

Statement of Decision in Cristler v. Express Messenger
Systems, Inc. (Super. Ct. San Diego County, Feb. 26, 2007,
Consolidated Nos. GIC 803519 and GIC 855961)

The Honorable Chief Justice or
Associate Justice of the California
Supreme Court
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PROOF OF SERVICE

I am a resident of the State of California, over the age of eightecn

years, and not a party to the within action. My business address is 650

California Street, Fl. 20, San Francisco, CA 94108, I served the within

document(s):

PETITIONER’S REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF OPENING BRIEF ON THE MERITS;
MEMORANDUM OF POINTS AND AUTHORITIES;
DECLARATIONS OF ROBERT G. HULTENG AND PHILIP A.
SIMPKINS; PROPOSED ORDER

O

by facsimile transmission at or about on that
date. This document was transmitted by using a facsimile
machine that complies with California Rules of Court Rule
2003(3), telephone number 925.946,9809. The transmission was
reported as complete and without error. A copy of the
transmission report, properly issued by the transmitting
machine, is attached. The names and facsimile numbers of the
person(s) scrved are as set forth below.

by placing a true copy of the document(s) listed above for
collection and mailing following the firm’s ordinary business
practice in a sealed envelope with postage thereon fully prepaid
for deposit in the United States mail at Walnut Creek, California
addressed as set forth below.

by depositing a true copy of the same enclosed in a sealed
envelope, with delivery fees provided for, in an overnight
delivery service pick up box or office designated for overnight
delivery, and addressed as set forth below.

by personal service 1 caused such envelope to be delivered to
First Legal Support Services for delivery to the person(s) at the
address(es) set forth below.



g Based on a court order or an agreement of the parties to accept
service by e-mail or electronic transmission, I caused the
documents to be sent to the persons at the e-mail addresses on
the attached service list on the dates and at the times stated
thereon. 1 did not receive, within a reasonable time after the
transmission, any electronic message or other indication that the
transmission was unsuccessful. The electronic notification

address of the person making the service is @littler.com.
Clerk Court of Appeal Case No.
Court of Appeal B249546

Second Appellate District

Division Seven

Ronald Reagan State Building VIA FEDEX OVERNIGHT
300 S. Spring Street DELIVERY

2nd Floor, North Tower

Los Angeles, CA 90013

Clerk
Los Angeles County VIA FEDEX OVERNIGHT
Superior Court DELIVERY

111 North Hill Street
Los Angeles, CA 90012

Attorney General

Appellate Coordinator
Office of the Attorney General VIA FEDEX OVERNIGHT
Consumer L.aw Section DELIVERY

300 S. Spring Street
Los Angeles, CA 90013-1230

District Attorney's Office

County of Los Angeles VIA FEDEX OVERNIGHT
320 West Temple Street, #540 DELIVERY

Los Angeles, CA 90012

Continued on next page



A. Mark Pope, Esq.

(State Bar No. 77798)

Pope, Berger & Williams, LLP
401 B Street, Suite 2000

San Diego, CA 92101

Kevin F. Ruf, Esq.

(State Bar No. 136901)

Glancy Prongay & Murray LLP
1925 Century Park East, #2100
Los Angeles, CA 90067

Jon R. Williams, Esq.
(State Bar No. 162818)
Williams Iagmin LLP
666 State Street

San Diego CA 92101

Ellen M. Bronchetti, Esq.

(State Bar No. 226975)

Sheppard Mullin

Four Embarcadero Center,
17th Floor

San Francisco, CA 94111

Paul S. Cowie, Esq.

(State Bar No. 250131)
Sheppard Mullin

379 Lytton Avenue

Palo Alto, CA 94301-1479

Attorneys for
Charles Lee: Plaintiffs and Real
Party in Interest
Pedro Chevez: Plaintiffs and Real

Party in Interest

VIA FEDEX OVERNIGHT
DELIVERY

Attorneys for
Charles Lee: Plaintiffs and Real
Party in Interest
Pedro Chevez: Plaintiffs and Real

Party in Interest

ViA FEDEX OVERNIGHT
DELIVERY

Attorneys for
Charles Lee: Plaintiffs and Real
Party in Interest
Pedro Chevez: Plaintiffs and Real
Party in Interest

VIA FEDEX OVERNIGHT
DELIVERY

Co-Counsel for
Dynamex Operations West, Inc.:
Defendant and Petitioner

VIA FEDEX OVERNIGHT
DELIVERY

Co-Counsel for
Dynamex Operations West, Inc.:
Defendant and Petitioner

Vid FEDEX OVERNIGHT
DELIVERY



I am readily familiar with the firm's practice of collection and
processing correspondence for mailing and for shipping via overnight
delivery service. Under that practice it would be deposited with the U.S.
Postal Service or if an overnight delivery service shipment, deposited in an
overnight delivery service pick-up box or office on the same day with
postage or fees thereon fully prepaid in the ordinary course of business.

I declare under penalty of perjury under the laws of the State
of California that the above is true and correct. Executed on May 11, 2015,

at San Francisco, California.
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