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APPEAL FROM THE SUPERIOR COURT OF RIVERSIDE COUNTY
Honorable Christian F. Thierback, Judge

APPELLANT’S REQUEST FOR JUDICIAL NOTICE

TO THE HONORABLE CHIEF JUSTICE AND THE HONORABLE
ASSOCIATE JUSTICES OF THE CALIFORNIA SUPREME COURT:

Appellant respectfully requests, pursuant to Evidence Code sections 452,
subdivision (c), and 459, subdivision (a), and rules 8.252(a) and 8.520(g) of the
California Rules of Court, that this Court take judicial notice of the following two
documents from the legislative history, as provided by the California State
Archives, of Senate Bill 678 from the 2005-2006 California State Senate regular
legislative session, codified at Welfare and Institutions Code section 224 et seq.:

1. Senate Committee on the Judiciary, Transcript of Informational Hearing
on Senate Bill 678, "The Indian Child Welfare Act and Related Compliance
Problems," May 17, 2005; and

2. Senate Committee on the Judiciary, Briefing Notes on Senate Bill 678
(2005-2006 Reg. Sess.).
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Copies of these documents are attached as Exhibits A & B to the Declaration
of Jonathan E. Demson, attached hereto. This request is based on this notice, the

attached memorandum of points and authorities, and the attached declaration.

Date: September 20, 2010

onathan E. Demso
Attorney at Law
State Bar No. 167758
1158 26th Street #291
Santa Monica, CA 90403
(888) 827-9153
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MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF REQUEST FOR JUDICIAL NOTICE

Evidence Code section 459, subdivision (a) provides that the reviewing
court "may take judicial notice of any matter specified in Section 452." (Evid.
Code, § 459, subd. (a).) Evidence Code section 452, subdivision (c), in turn,
provides for permissive judicial notice of "Official acts of the legislative . . .
department[] of . . . any state of the United States." (Evid. Code, § 452, subd. (c).)

Appellant respectfully requests that this Court take judicial notice of the
attached documents, provided by the California State Archives, related to the
legislative history of Welfare and Institutions Code section 224, et seq. (Exhibits
A & B.) The issue presented in this case hinges on the statutory interpretation of
California's Indian Child Welfare statute, codified at Welfare and Institutions
Code section 224 et seq. "Statements in legislative committee reports concerning
the statutory objects and purposes which are in accord with a reasonable
interpretation of the statute are legitimate aids in determining legislative intent."
(Southern Cal. Gas Co. v. Public Utilities Com. (1979) 24 Cal.3d 653, 659.) A
reviewing court may take judicial notice of legislative history, including
legislative committee reports, as official acts of the legislative department. (Ste.
Marie v. Riverside County Regional Park & Open-Space Dist. (2009) 46 Cal.4th
282, 290-291.) If this Court finds the statutory language of this statute is
ambiguous, it may review legislative history to discern its meaning. (People v.
Sinohui (2002) 28 Cal.4th 205, 211-212.) The documents attached hereto as
Exhibits A & B are relevant and may be helpful to this inquiry.

Accordingly, appellant respectfully requests that this Court take judicial
notice of the documents attached hereto as Exhibits A & B.

Dated: September 20, 2010 Respectfully Submitted,

JONATHAN E. DEMSON
Attorney for Appellant
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DECLARATION OF JONATHAN E. DEMSON
I, JONATHAN E. DEMSON, declare:

1. I am an attorney licensed to practice law in the State of California, and [
was appointed by this Court to represent appellant in this matter;

2. As part of my work on this case, I reviewed documents sent to me by the
California State Archives related to the legislative history of Senate Bill 678 from
the 2005-2006 California State Senate regular legislative session, codified at
Welfare and Institutions Code section 224 et seq.;

3. Attached to this declaration as Exhibit A is a true and correct copy of the
following document from the legislative history described in paragraph 2, above:
Senate Committee on the Judiciary, Transcript of Informational Hearing on Senate
Bill 678, "The Indian Child Welfare Act and Related Compliance Problems," May
17, 2005;

4. Attached to this declaration as Exhibit B is a true and correct copy of the
following document from the legislative history described in paragraph 2, above:
Senate Committee on the Judiciary, Briefing Notes on Senate Bill 678 (2005-2006
Reg. Sess.).

Attorney for Appellant
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Informational Hearing of the
Senate Judiciary Committee

Senator Joseph L. Dunn, Chair

“The Indian Child Welfare Act and Related
Compliance Problems”

May 17, 2005
State Capitol
Sacramento, California

SENATOR JOSEPH L. DUNN: Good afternoon, everybody. Welcome to our
informational hearing this afternoon Within the Senate Judiciary Committee.

This committee hearing was at the request of Senator Ducheny, in an area -
that she has followed for many, many years and is one that I know she personally
is very passionate about, but also, each and every one of us is concerned about.
And so, when the request was made, we of course said, immediately, yes. That’s
what this hearing is all about.

So, without anything further, let me turn to opening remarks by Senator
Ducheny to set the framework as far as what the rest of the hearing that we will
see.

Senator Ducheny.

SENATOR DENISE MORENO DUCHENY: Thank you very much, Mr.
Chairman. We appreciate the work of the committee and the committee staff in
accommodating this hearing and treating this bill in this way. It is a rathef
substantial bill and complex. And so, I think having the opportunity to air all the
different issues in this setting, before the committee takes it up for a vote, is one
that hopefully will help us shape this in a way that makes all of the committee
comfortable with it. And we appreciate the work of staff in helping to put this
together.

As you indicated, Mr. Chairman, several years ago, in a bill that I carried,

we recognized at the state level the importance of the Indian Child Welfare Act and



&4 B1

£ ¢4 81 B3 BLF BRI BD K1) B B}

}

the fact that it in fact needed to be acknowledged in state codes. We were having a
problem at that time, frankly, with substantial conflicts in the circuits at the
appellate level on interpretation of application of the Indian Child Welfare Act in
the context of California; mostly dependency cases and the termination of parental
rights situations. Many of these cases were going to the appellate courts, and we
had two circuits against two circuits without any real resolution to some of the
issues.

We thought that if we codified in the Welfare and Institutions Code at that
time the fact that deference needed to be given to the Indian Child Welfare Act and
actually define one of the things that was causing a lot of trouble at that time, we
said political affiliation with a tribe counts as tribal affiliation. It was a major
sticking point in a lot of the courts that were trying to say, Well, yes, it’s an Indian
child, but no, they don’t really have any connection to the tribe. They were
overruling the tribes’ notions of who is an eligible child and what is a citizen child.
The tribe actually has the jurisdiction under any U.S. code or anywhere else to
decide who its miembers are, just as we determine as a nation who are our citizens.
The tribe has the right to figure out who, in fact, are eligible members for
enrollment. So, we codified that, and we’ve been going along since then.

The Judicial Council has taken some action to implement some things to
acknowledge ICWA and to come up with recommendations to courts -- Judicial
Council recommendations as opposed to statute. But we still have conflicts in the
circuits. We are still seeing a lot of cases arise or notices late or unintentionally
sent to the wrong places or not sent. And more often than not in the real world
context, the issue becomes traumatic for everybody—child, family, adoptive family,
everybody—because it festers too long, and suddenly, something comes up five
years down the road. That’s when it is the most problematic.

So, what we seek to do is move this process back to the front end, because
when everything’s done right according to ICWA at the front end of the process,
you don’t get into that. If you apply ICWA appropriately at the front end of a
process, it’s our belief that you don’t run into as many appellate decisions; you'
don’t have as many Indian children being adopted by non-Indian families and

losing their connections to their tribes.
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The reason the bill is however many hundred pages it is, is because this is a
definitive effort to embed ICWA, if you will, into the codes that deal with children in
this state into all of them. Not just in the dependency context of the Welfare and
Institutions Code, but also in the Family Code and the Probate Code with respect
to guardianship proceedings and other proceedings, whether voluntary or
involuntary, that lead to adoption or termination of parental rights. It would still
have no impact whatsoever on cus.todial/ parental disputes, the kind that occur in
divorce court and paternity suits. When you have a true parent involved in the
custody proceeding, that’s not the issue. The issue is when you are moving
children from parental settings to nonparental settings, and wheh and how do you
do that?

And so, what we have sought to do is amend the Probate and Family Codes
to affirm that guardianship and adoption proceedings are subject to ICWA; that
Indian parents who cannot afford to hire an attorney are entitled to court-
appointed attorneys, just as all parents in our courts are.

Amend the Probate and Family Codes to incorporate by reference the Rule of
Court, 1439, which was, in fact, the court’s aftempt to deal with some of these
problems we were seeing in the circuits by listing out requirements. But they are
only in a Rule of Court, and our thought is that they ought to be statutory, and
that way they would be applied to all juvenile court proceedings.

We want to amend Welfare and Institutions, Probate, and Family Codes to
ensure that notice requirements are consistent with ICWA and federal regulations
and Rule 1439.

Amend the Welfare and Institutions, Probate, and Family Codes to permit
courts to grant standing to an Indian child’s tribe, even though the child may not
meet the definition of “Indian child” in ICWA. This is a kind of uniquely California
issue, and it’s one that I'm sure will follow a lot of discussion, but we have many
unrecognized tribes in this state, and we have many tribes who are seeking,
through what may be 20-.and 30- and 40-year court processes and BIA processes,
recognition as tribes. One from your own county, Mr. Chairman, just visited me

today. They have state recognition but not federal recognition as a tribe. If there
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were to be a child that they believe was related to them, how do we deal with that?
is kind of the question that’s raised by that.

Amend the exceptions to the adoption contained in the Welfare and
Institutions Code to protect the unique interests of Indian children, Indian
custodians, and relative caregivers.

Amend the Family Code to permit tribes to be parties to post-adoption
decrees and involuntary adoptions. They have that opportunity in voluntary
adoption cases now. We want to codify it so that in involuntary adoptions, the
tribe could do as we do now in many cases with grandparents or others, say. You
can get engaged in kind of an agreement afterwards that says, You have adopted
the child, but I still get visitation rights. 1 know I've seen it in grandparent cases. |
think what we’re seeking is the opportunity for the child to continue to have a
connection to their tribal heritage, even if they are adopted by a non-Indian family.
By agreement, and perhaps in the best interests of the child, they remain in that
placement but still have some opportunity to have that connection. We’d like
tribes to have the opportunity to enter into those agreements. Often,
unfortunately, the adoption is granted with the stipulation that there be such an
agreement, and there is difficulty negotiating that agreement afterwards. So, we
would ask that the Family Code require reconsideration of proceedings of the
finalization of the adoption if the adoptive parents refuse to enter into those
discussions, if it was, in fact, part of the original order that they should, but only
in that context.

Amend the Welfare and Institutions Code to clarify what ICWA requires in
juvenile court and of the county agencies in delinquency cases. Again, a different
category, but we’re trying to put the same rules in place all the way through the
system.

Amend the Welfare and Institutions Code to prohibit a county from calling
its own social workers or other employees to serve as expert witnesses for the

purposes of terminating parental rights. This comes up only in the ICWA context.

- You are required to call an expert witness, but often the expert witness may be the

same social workers who wrote the report, creating what, in many people’s minds,

is a conflict of interest.
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Amend the Welfare and Institutions Code to affirm that active efforts must
be made to prevent the breakup of the Indian family, regardless of some of the
state laws that, at the moment, may seem contrary to that.

Amend the Welfare and Institutions Code to affirm that state public policy
recognizes exceptions to adoption, and therefore, tribal acts, records, or traditional
proceedings establishing alternative placement plans must be afforded full faith
and credit when considering placing Indian children in selective permanent plans.

The bottom line through all of this is the opportunity for tribes. It probably
needs something else that we haven'’t put in this bill, and perhaps Social Services
could address this. It may in fact need a position in Social Services or somebody
that’s following this to say, What are we doing to do active efforts? Because, in my
experience, at least at the trial court level, the biggest problem in this is actually
asking all the right questions and finding the tribal connections and then making
the effort to find them, to get a response, and also the lack of Indian families that
are available for guardianship or perhaps for permanent placement or foster care.
And I'm not sure the counties have had resources to actually do the recruiting, if
you will, of Indian families to be available for these children on a long-term basis.
Then you run into the question of acknowledging the tfaditional tribal
relationships which maybe don’t call it foster care. Maybe it’s a guardianship, and
maybe that is a permanent placement in their culture as opposed to the preference
that our codes state for adoption.

So, those are the kinds of things we’re trying to get at.

And finally, we would ask that we amend the Welfare and Institutions Code
to require that the serious harm finding required under ICWA prior to termination
of parental rights be made at the same hearing which the rights are terminated.
Right now they’re sort of multistage: We find there’s harm, and then six months
later we come around and terminate rights. If you’re going to find there’s serious
harm, do it when you’re terminating the parental fights, and don’t create the
multistage procedure. _

So, that’s sort of the, if you will, short summary of the issues that the bill

has raised.
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We'll start with the two attorneys to my right. Joanne Willis Newton is the
senior staff attorney for California Indian Legal Services. She actually drafted this
bill, if you can imagine sitting down there and trying to figure out how to do that.
And Tim Seward, general counsel for the Washoe Tribe of Nevada and California.

The Washoe Tribe has actually been at the forefront of a lot of the ICWA
discussions in this state. They have different rules. They are a multistate tribe, as
it were: They have people who live both in Nevada and in California. And so, they
have had different rules apply to them in different places, at different times and
different counties. They actually have a tribal court. They have one of the best
experts on ICWA who is the judge for their court, who does ICWA semina.rs for
judges throughout the country and judicial college, but he is the tribal court judge
at Washoe. And so, they have long experience with that. They will do the
introductory discussion and then stay around for that. 4

I would apologize in advance, Mr. Chairman. I may have to run out for five
minutes somewhere in the middle of this discussion to go vote in Trans. They’re
going to call.

SENATOR DUNN: Understood, Senator.

Let’s go to Joanne Willis Newton, senior staff attorney, California Indian
Legal Services.

Ms. Newton, welcome.

MS. JOANNE WILLIS NEWTON: Good afternoon. Thank you for holding
this hearing and for allowing me to come before you.

As Senator Ducheny said, I work at California Indian Legal Services, and we
are the nation’s oldest Indian legal services, established over 37 years ago. We
represent low-income individuals and, also, tribes on matters involving federal
Indian law, and one of the areas of most significance to our practice is the Indian
Child Welfare Act. And when I say significant, I mean both in terms of the
numbers of cases that we handle across the state—we have offices throughout
California—but also in terms of the impact that the Act has on Indian families and
tribal communities.

[ have, in my seven years there, had occasion to witness the value of the Act

firsthand when it is applied appropriately and also to witness the detriment when
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it is not followed. I have represented tribes throughout counties in Southern
California. I have had the opportunity to speak through our intake system and
through community education to hundreds of Indian parents and extended family
members who are struggling with trying to regain custody of an Indian child. And
I've also spoken with tribal representatives and attorneys throughout the state
regarding their experiences in other counties that I've not practiced in. So, it isin -
both my professional capacity and also my personal capacity as an Indian parent
that I urge you to accept that the ICWA remains a vital tool to protecting the best
interests of Indian children and families, and also to consider SB 678 as a means
of improving compliance in the State of California with the Indian Child Welfare
Act.

I've been asked to provide a brief introduction to the ICWA and some
background about the legislation. My colleague, Mr. Seward, will be
supplementing my remarks with additional background information. If I may, I'd
like to reserve a few minutes to wrap up after Mr. Seward speaks. Or to answer
questions.

SENATOR DUNN: Understood.

MS. NEWTON: Id like to start by saying the context for the enactment of
the Indian Child Welfare Act—and for those of you who are already familiar
somewhat with the act, which appears may be the case, and I apologize—but the
federal Indian policy has shifted dramatically over the past two hundred years.
Beginning around 1950 through the late 1960s was a policy of termination. The
federal government was looking to terminate Indian tribes. Senator Ducheny
already alluded to the fact that there are numerous tribes in California that were
terminated. By termination, that means their status as federally recognized tribes -
ceased. So, they still continue to exist, but they don’t have that federal
recognition.

During this era, in 1957, the federal government started an Indian adoption

project, and during that first year, they placed 395 children in non-Indian homes

for adoption, and many states followed suit.

Beginning in the mid-1970s, Congress established a task force to investigate

the problem because there was mounting evidence that these placements were not
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in the best interests of Indian children. So, in 1977 they conducted hearings, and
among the findings throughout these extensive hearings were that Indian children
nationally were three times more likely than non-Indian children to be removed
from their families. And about 25 to 35 percent of Indian children, in fact, were
subject to removal. In the State of California, the statistics were even more dire:
Indian children were eight times more likely than non-Indian children to be placed
for adoption, and of those placements, more than 90 percent of them were in non-
Indian homes. More significantly, Congress found that these children, these
Indian children, frequently suffered serious emotional and psychological problems
as adolescents.

SENATOR DUNN: Ms. Newton, can I interrupt for just a second? You may
be going to address this later in your comments, but given your experience, I
welcome your insight on the “why” to the statement of eight times more likely that
you had just uttered. Why?

SENATOR DUCHENY: This is pre-ICWA.

SENATOR DUNN: Right. No, I understand.

MS. NEWTON: I think there are a number of factors that were at play, and
this is borne out by testimony as well. One being that state and county workers
were often unfamiliar or disapproving of Native American childrearing practices or
social standards prevalent on the reservation. Another is that there was a whole
history of assimilation from a prior era where Indian children were removed from
their families and placed in Indian boarding schools run by the federal |
government, and as a result of that, they were cut off from their cultures, from
their language. They were prohibited from visiting their families for lengthy
periods. They lost that connection to traditional childrearing practices and
customs and, also, subsequently had adjustment problems that led to substance
abuse or other issues.

So, the whole family framework was damaged by the prior assimilation
policies of the federal governmént. So, I think those are a couple of the key factors
that led to that situation.

SENATOR DUNN: All right. My apologies for interrupting.
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MS. NEWTON: In any event, after these hearings in 1978, Congress acted
by enacting the Indian Child Welfare Act. Among the findings that are codified
there in Section 1901 of Title 25, the U.S. Code, they found that it is in the interest
of Indian children and tribes—and they’re intertwined—to maintain a connection
and for children to stay and be raised with their extended Indian family within the
community.

And I would point out that the State Legislature has agreed with that
finding. As Senator Ducheny alluded to, AB 65 passed in 1999, and similar
findings are codified now in the Family Code and the Welfare and Institutions
Code: Section 360.6 of the Welfare and Institutions Cdde and Section 7810 of the
Family Code. .

The ICWA essentially establishes minimum standards for state courts to
follow in Indian child custody proceedings. It does not apply to all child custody
proceedings, and it does not apply to all Indian children. It applies, essentially, to
children who are either members of federally recognized tribes or they are eligible
for membership and one of their parents is a member. And the reason for that is
U.S. Supreme Court precedents that hold that if you’re going to structure a law
giving a preference to Indians, it has to be related to a political basis rather than a
racial basis.

The child custody proceedings that it applies to are, essentially, all foster
care placements, all guardianships, and all terminations of parental rights. In
California, in recent years, we have a unique situation where you can have a
parental custody dispute under the Family Code where the court can actually
award custody to a nonparent over the objection of a parent. So, we have a unique
proceeding now in California that also triggers the act and was one of the reasons
why the Family Code should be amended.

In any event, the key provisions to the ICWA are the following:

There are a number of provisions relating to jurisdiction. Children who
reside on a reservation are under the exclusive jurisdiction of a tribe unless the
Congress has delegated jurisdiction to a state. You have a report from me that will
explain some of the legal issues about that situation.

SENATOR DUNN: I believe that’s this paper right here.
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MS. NEWTON: That’s correct.

SENATOR DUNN: Okay, good.

MS. NEWTON: There’s a question in California—youll see some
information there—about a current case before the 9th Circuit Court of Appeal
whether California tribes have exclusive jurisdiction or not. In any event, if they
do not have exclusive jurisdiction there, ICWA also provides a process for them to
petition to the Secretary of Interior to reassume exclusive jurisdiction over those
cases.

For children who are domiciled off the reservation, the state court must
transfer the proceedings to tribal court unless a parent objects or unless a state
court finds there’s good cause not to do so. Also, the state court must decline to
exercise jurisdiction if a child was improperly removed from a parent.

With regard to jurisdiction, state courts must also give full faith and credit
to tribal acts, records, and judicial proceedings.

The act also allows an Indian parent, Indian custodian, or a tribe to
intervene at any point in a proceeding, and it allows them to also receive discovery,
in that they can view any documents on which the court is basing its decisions.

They also are entitled to receive notice of all Indian child custody
proceedings at least ten days prior to a hearing and to request a continuance of up
to twenty days if they need to prepare.

A tribe, an Indian parent, or an Indian custodian has the right to court-
appointed counsel if they cannot afford it. And there are a couple of key
evidentiary requirements in the act. One is that the party who is seeking a foster
care placement or adoption of a child must show that they have made active efforts
to reunify the family and that those efforts have proved unsuccessful.

There’s also a requirement, whether it’s a foster care or guardianship or a
termination of parental rights, that the parties seeking that placement must show
this continued custody of a child is likely to cause serious emotional or physical
harm. And that finding must be supported by the testimony of a qualified expert

witness.

10



One of the most important areas of the ICWA is its placement preferences.
It mandates that children be placed with extended family whenever possible, and if
not, with other Indian homes.

It also requires that the tribes’ prevailing social and cultural standards be
the standards that are applied to placement decisions involving Indian children,
and it allows tribes to establish their own placement preferences different from
those in the act.

With respect to voluntary placements, whether adoption, guardianship, or
foster care, the act sets out certain procedures for obtaining valid consent from an
Indian parent or custodian and allows for that consent to be withdrawn in certain
circumstances.

One of the key enforcement provisions—in fact, the only enforcement
provision—is that for certain violations of the ICWA, the tribe, the Indian parent,
or the Indian custodian can petition to invalidate the proceedings. Those
violations would include notice violations, failure to appoint court-appointed
counsel; those types of key substantial rights that are guaranteed by the act.

There are also some recordkeeping provisions that require the state to keep
records of placements and to share that information with the Secretary of Interior.
And there is a provision that would allow an Indian child upon reaching adulthood
to unseal their adoption records.

So, those are sort of the highlights of the act. As you’ll see in the paper that
you have before you, state law has some provisions in it specific to Indian child
custody proceedings, but they are a hodgepodge of provisions, and there’s no
cohesive statutory framework for courts to be guided in how to deal with an Indian
child custody proceeding. The most comprehensive set of standards is found in
Rule of Court Rule 1439, but that’s applicable only to juvenile courts. So, a
probate court doing a guardianship or a family court doing an adoption is not
bound to follow those rules and probably wouldn’t even be aware of them.

I would like to spend just a moment to point out that other states have
addressed this issue in a similar way that we’re attempting to do with SB 678, in

that they've tried to codify in a more extensive way in their state statutes the

" requirements of the ICWA. The Iowa Indian Child Welfare Act was passed in 2003,

11
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the tribe would have to go to the county district court to petition for the transfer of
jurisdiction of a case over which the county didn’t have jurisdiction. That
presented procedural difficulties for the tribe, and it presented the judge with a
very odd situation. Unfortunately, what wound up happening often is the Tribal
Social Services would be disparaged, the tribal government would be disparaged,
and sometimes family members. So, one of the things we accomplished in AB 65
was to clarify what “exclusive jurisdiction” meant, and I think Joann has picked
up one item that we didn’t get down in that, that is included in this legislation.

I'm happy to report now that after the passage of AB 65—and this is really
where I believe that the Legislature really can effect a positive change—there was a
couple lines provision in there that just stated that if a child was in the custody—
we didn’t get into how they might be in the custody of the county—that they would
be transferred administratively if they resided or were domiciled on the
reservation. And there’d be contact between the two social services departments.

That overcame some of the hurdles. The departments are now working well
together. They've been working well together for several years. We've had some
changes in the district attorney’s office and on the court. The relatively new judge
up in Alpine County has extended an invitation to meet with our judge, and they’ll
be doing that shortly. Their district attorney and our tribal prosecutor, who also
represents our Social Services Department, are meeting on a periodic basis.

Our judge, when I went to talk to him about what he might testify if he had
the opportunity to make it down here today, his primary comment was
communication; that it’s really about people being able to communicate and the
mutual respect at the judicial level. »

SENATOR DUNN: I’ll just correct one thing. We only get to communication
if we have the mutual respect, which is critical. I know in many of the sovereignty
discussions I've been in, folks from the state side tend to pretend, but the
underlying problem is exactly that one, Mr. Seward, unfortunately.

MR. SEWARD: And I've seen that. We battled with that for years and
years.

SENATOR DUCHENY: Alpine County used to be a problem. In fact, one of

the things that has occurred in the last few years, in line with the same

20
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discussion, is an MOU between the Washoe Tribe and Alpine County. I think it is.
the DSS MOU, right?

MR. SEWARD: Yes. We have an MOU. The district attorney that was there
during 1999 had issued an edict that there would be no more agreements between
the county and the tribe. He issued that in 1999. But, I think it was about three
years ago, two, two-and-a-half years ago, we entered into an MOU with the county
on the Tribal TANF program. I really credit the State Legislature for helping enable
that process. Legislation can truly help in this area, and I think it really helps to
clarify what, to many, is a very confusing situation, especially for those who don’t
deal with it very often. I think to be able to go to the state codes and determine
what it is that should be done is a tremendous assistance to anybody practicing in
this area.

I think with that I've covered [everything]|, so I appreciate your holding this
hearing.

SENATOR DUNN: All right. Mr. Seward, thank you very, very much.

SENATOR DUCHENY: We’ll leave them up here for questions later.
Perhaps we can invite Cathy and Teresa. Actually, Anne Smith has been replaced
by Teresa Contreras from DSS.

SENATOR DUNN: Right. That’s what I have. So, let’s bring forward Cathy
Senderling, County Welfare Directors Association of California, and Teresa
Contreras, ICWA specialist, California Department of Social Services.

Welcome. Come on forward here. -

We've got two other witnesses that are listed as well too. For the two
additional ones, get ready. As soon as we finish with our first two under this
panel, we’ll go right to the next two. And then, of course, for anybody who is not
on the agenda that’s here and would like to offer some testimony, we welcome that
as well too.

Let’s start with Cathy Senderling, County Welfare Directors Association of
California.

MS. CATHY SENDERLING: Thank you, Senator Dunn, and thank you as
well to Senator Ducheny and to the staff for putting this together today.
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ICWA is an extremely important issue. We take it very seriously, and I want
to make that clear up front. Unfortunately, it’s also extremely difficult to
implement properly. Often, on a case-by-case basis, we see the tragedy and what
can happen after that occurs. We think that this makes it an excellent candidate
for oversight, for inquiry by the Legislature, and for the kind of legislation that
you’re considering in your committee.

The county involvement in Indian child welfare cases is early and it’s
ongoing. That’s because, of course, counties do the child welfare services for the
state. We act with overéight from the state in all fifty-eight counties. We have an
affirmative and continuing duty to inquire as to the Indian status of the children

that we bring into our custody. We are required, of course, by both Rule 1439 as

-well as by the Welfare and Institutions Code, which governs our juvenile welfare

system, to make a number of inquiries and then to do noticing and other activities
when it is determined that a child may be an Indian child.

Inquiries are required to be made of the child themselves if they’re old
enough, as well as the parents and other relatives. The parents are asked to
complete a form—it’s a form that the Judicial Council has put together—at the
beginning of every proceeding. When they first appear in court, they’re asked to
fill out the form, which can make an indication that the child may have Indian
heritage and therefore be subject under ICWA.

Parents who are located later in the process—that often does occur, that we
may only have one parent that we’re aware of. The other parent may step forward
or be identified later on, and there again, at that point, they’re supposed to be
asked to fill out that form to provide information and to be asked about
information that could help to identify the child.

All of these efforts are required to be documented, not only in our computer
system—the Child Welfare Case Management System—and in the child’s case file,
but also in reports to the court, which have special sections that deal with ICWA
compliance. '

Once a child is identified as a possible Indian child, additional requirements
then occur. There are notices that are sent not just to the parents, but also to

Indian custodians if there is an Indian custodian of the child, to the Bureau of
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Indian Affairs if the tribe is not known for the child, and then, if the tribe is
known, it would be also sent to the tribe. In the cases of tribes with multiple
bands, it would be sent to each band of the tribe.

It’s not just a form that gets sent to the tribes. There’s a lot of other
information that we’re also required to send. It’s generally a packet that includes
things like the birth certificates of the children, a copy of the original court petition
that has the allegations for which the child was removed from the home, any
paternity judgment orders that might exist, the form that we ask the parént to fill
out, as well as any information that we think might assist them in determining the
hefitage of the child. This may include things like membership information about
a grandparent or a great-grandparent. It could include marriage certificates and
records. So, it could require some extensive research on the part of the county
staff to put that packet together, to make sure that it has enough information for
the tribes to be able to consider whether the child is a member or may be eligible
for membership.

The attachments are sent repeatedly with the notices. They’re required to
be sent before every hearing that occurs. The information is only stopped being
sent once either the tribe or the Bureau of Indian Affairs confirms whether the
child is actually eligible for membership and the court has made a determination
that ICWA applies and the tribe has intervened. So, all three of those criteria must
be met. If those criteria are not met, we’re required to continue sending a lot of
information every time before each hearing.

And then there’s timeframes, of course, for these notices. If it’s being sent

to the Bureau of Indian Affairs, for example, it’s supposed to be sent 25 days prior

. to the hearing to give them enough time to take a look; as well as to the tribes at

least 10 days before any hearing. And as you heard earlier, a continuance can
then be requested of up to 20 days.

The county is also required to ask the court to find at each hearing that the
notices were sent timely and is required to provide copies of the forms that were
sent, receipts that were sent showing certified mail, any returned receipts with
signatures, as well as any correspondence received from the tribes or from the

Bureau of Indian Affairs.
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Additionally, when the adoption process is started for a child—I know there
was a person on the panel from adoptions; [ won’t go very far into it—but there are
additional notices that are required in addition and different from these notices
that I've described for the child welfare process.

As you can see, this is a lot of information to ask folks about, to gather up,
to send repeatedly; and so, the timeliness of notices is one of the challenges that
we face—or lack thereof. The court can be delayed if the notices are not sent
timely, and because réquests must be made of the court to find that the notices
were made timely, if that information does not prove that they were sent timely,
the court proceedings could be delayed and re-notices occur so there’s enough
time for those receiving the notices and those large packets to get through them
and decide whether to intervene.

There’s, of course, other federal timelines that we’re working with here. The
Adoptions and Safe Families Act, for example, has requirements about how long
we work with families and family maintenance and family reunification efforts
before proceeding to the notice of termination of parental rights and then
permanency for the child. They have, also, timeframes of 12 months for some
children, 6 months for younger children, that we’re also working under. So, we’ve
got a lot of competing timeframes that we work with as well and the fact that
there’s a different number of days required for the Bureau of Indian Affairs notices
versus the tribal notices and many bands of the same tribe. It can be difficult to
coordinate the sending of all the information. It leads to a number of cases where
the courts are delayed or the notices aren’t sent timely. It happens far more often
than we’d like.

Additionally, when noticing the tribes, there is an interesting Catch-22 that
can develop. If the documentation that’s sent is incomplete, it can be very difficult
for the tribes to determine whether the child is eligible for membership. The tribal
membership requirements vary, so there may be back-and-forth.

Interestingly, though, we also run the risk of overwhelming tribes with
paper, sending them packets before every noticed hearing. Of course, we need to
send that information. I have seen letters from some smaller tribes in Oklahoma,

for example, where they said, Why are you sending us so much paper? We thank
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you for doing due diligence in ICWA, but couldn’t you just use a two-page form?
And we replied, No. We’re actually required to send you all this information, and
you may decide whether to intervene. Let us know if you don’t want to intervene,
and we can stop sending you the paper. So, it’s kind of an interesting exchange of
letters that I saw between one of the smaller bands.

Additionally, misnotification due to incomplete information is always an
issue. As indicated before, as well as in the GAO report, if you don’t know that a
child might be an Indian tribal member, you don’t start the rest of the process to
do the notices. And so, if there are, for example, a previously absent parent who
comes in later in the process, a newly discovered relative that comes forth, if the
questions weren’t asked timely to begin with and are asked later on, then the
proceedings need to stop and start again and are done properly.

There also can be incomplete information that we’ve got that lead us to
misnotification to all of the bands of a tribe or sent to the Bureau of Indian Affairs
instead of a tribe when we may not know that a tribe has been recognized or what
all the bands are.

So, there’s a number of challenges that we face in implementing the act
properly, and a lot of it does relate to what you’ve heard from the other testifiers: a
lack of clarity regarding what is reqliired. We've got the Rules of Court. We've got
language in statute, and we’ve got the federal act itself which sometimes use
different language and wording. They don’t always use the same language and
wording, and it can be confusing to figure out which are we supposed to do. So,
this idea of clarifying the law and working with the existing Rule of Court and with
all of the stakeholders is something that we definitely support.

Just a little bit about some of the . . .

SENATOR DUNN: Let me interrupt for one second. Gloria and I have been
exchanging notes back here, back and forth, and what you've just been touching
upon leads to a question. I know that each of you deal with it all the time, and I
would like to get some quick input. Then we’ll get right back to the comments you
want to make. And that is, if there is a conflict between the ICWA and the

Adoption Safe Families Act, which one wins? Anybody want to comment?

25



t1 kK3 848 K1 81 t1 &1 &3 &3 €1 &1 &) K1 BR) B3 K2 BB OB BRI

MS. NEWTON: Well, basic principles of statutory interpretation would
require that the ICWA take precedence, because there’s a general rule that if you
have two statutes—one is more specific and one is more general—the specific will
govern. So, the ICWA deals specifically with Indian child custody proceedings;
whereas, ASFA deals with all child custbdy proceedings, as well as the federal
preemption issue where, if the federal government has legislated in an area, that
will trump state law in that area. |

SENATOR DUNN: Does anybody, Joanne, do you know, hold a different
view to the view you just expressed on this specific question?

MS. NEWTON: Some state court judges.

SENATOR DUNN: Kind of figured.

Ms. Senderling, my apologies.

MS. SENDERLING: No problem.

A number of consequences, of course, and somé of them are mechanical,
but then going into the broader and emotional consequences of these delays and
disruptions. Of course, the process can be delayed. That leads to delay of
permanency for children. That can have emotional consequences for the children
as well as their family members and the tribes as well.

The need to connect children with their heritage and make sure to preserve
those connections is extremely important, and to also move the process along, as
required, to be able to decide what happens for a child; to decide a permanent
placement for that child. If it’s not going to be with their parent, then who can we
find? An Indian family, a relative, an extended family member to place the child
with. It’s important to both keep that process moving and not unnecessarily delay
it, while at the same time preserving the heritage and complying with the rules
that were put in place for a reason. >And the background on the reasons that
ICWA was enacted is compelling. ‘

The result of this can also be increased appeals after the fact, after the
process has taken place, whether that be an adoptive process, a termination of
parental rights, some court decision that later on additional information is brought
forward or the timelines and rules weren’t complied with. There are a lot of

appeals and of overturning court decisions because of lack of compliance of ICWA.
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It happens significantly and sﬁbstantially, and it’s one reason that we’re here to
ask for assistance and to ask to be involved in the process of clarifying the rules
and making sure that they’re implemented correctly. It’s in all of our best
interests to make sure that ICWA is properly implemented.

And finally, just some recommendations. I've already mentioned, as has
everyone who'’s testified before me, the need to clarify existing state law and rules,
to take a look at how they relate currently to the federal act, and see where there
are areas where we use different language, where can we clarify and provide the
rules and the instructions to the counties and information to the court on how to
rule in these cases.

Senator Ducheny started the process and started the conversation, of
course, with AB 65 and with SB 947, and now SB 678 is a much more
comprehensive look at it. In some respects it goes beyond ICWA. We’ve met with
the Senator and will continue to do so as the process moves forward to talk with
her about connecting with the federal act, using the Rules of Court that have
already been enacted as well as existing state statute to take a look at how those
pieces fit together.

And certainly, the involvement of all stakeholders is important. The tribes
and the state as well as the counties and legislators and the courts are all vital
pieces of the puzzle, and if anyone is left out, the whole process could fall down
and the same challenges and issues that I've raised could happen again for
children in the future. So, having everyone involved in the process, we think is
vital.

We have a couple of other suggestions, one which Senator Ducheny
mentioned, that we really support, which is the idea of some kind of state level
assistance to the counties—a person, a clearinghouse, that might be at DSS or
Judicial Council—which could provide assistance with noticing; could provide help
with tribal contacts. Right now there’s a few lists that we go to, to use and they're
different. There’s different lists that have different bands and different contact
information, and if we use one and we don’t look at all of them and cross-
reference, we end up missing or sending to people who don’t need the notice or not

sending it to people who do.
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Providing assistance with training and tools that might be needed at the
local level to help the social workers when they get involved early in the process to
make sure that they ask the questions that need to be asked.

And finally, assistance with recruitment of Indian families as placement
options for children, which also was mentioned by the Senator and which we’d love
to be a part of. As she mentioned, and we agree, the resources have been very
limited fof recruitment of all types of placements in foster care. We have a real
placement crisis across all types, not just Indian families, but it’s especially acute
in Indian families, and we’d like to be a part of that solution.

And finally, some kind of a workgroup or advisory committee; again, with
broad stakeholder involvement. They could review existing statutes, rules, and
forms. Some of the work has already been started with this bill, of course, but
there’s additional work to be done. You pass legislation and then there’s
instructions to be done, rules to be followed, forrhs perhaps to be revised. And so,
those kinds of things could be ongoing. And to make recommendations both to
the state and Judicial Council as well as to the Legislature about possible future
legislation and oversight in this area. That wouldn’t necessarily be something that
would be one time. We feel that it could be an ongoing fact. And again, we would
welcome that and welcome our involvement in that as well as the involvement of
all the stakeholders.

With that, Ill conclude, and I'm available for questions.

SENATOR DUNN: Ms. Senderling, thank you very, very much.

Let’s go right on to Teresa Contreras, ICWA specialist, California
Department of Social Services.

Ms. Contreras.

MS. TERESA CONTRERAS: Good afternoon. I'm Teresa Contreras, and I
am not an ICWA specialist.

SENATOR DUNN: Oh, I'm sorry.

MS. CONTRERAS: That’s okay. I'm a manager with the Child Protection
and Family Support with the California Department of Social Services. Our
branch is the branch in which we hold responsibility for oversight in the

implementation of the Indian Child Welfare Act through the Department of Social
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Services. And I want to thank you, Mr. Dunn, and Senator Ducheny, for inviting
us here today to speak about what the department’s role is in the implementation
of the Indian Child Welfare Act.

There’s been a lot of issues that have already been discussed here regarding
what the compliance issues are and what the barriers are, and so, I will be
speaking to some of the things that we at the Department of Social Services are
trying to do to help remove some of those barriers.

The Department of Social Services is the single state agency responsible for
child welfare services, and as Cathy already mentioned, the department supervises
county administration of those services through policies and regulations and
through a quality assurance process. It allocates federal and state funds to
counties for the administration of child welfare services. One of the principal goals
of the division, which we are under the Child and Family Services Division, is to
assure safety, permanence, and well-being for all children, including the Indian
children that come to the attention of the child welfare services system.

We work very closely with California tribes, both federally and non-federally
recognized tribes here in California. And Joann already talked about the large
number of tribes in California that make California uniqué in that there’s not
another state with this many tribes, and it creates a lot of complexity in working
with those tribes. And we do that work by the participation of tribes with our
ICWA workgroup and through contacts of our ICWA specialists. Anne Smith is
here in the audience, and because of her personal commitment and because of the
work that she’s done with the tribes throughout the state, we are made aware of
what the issues are.

As a Public Law 280 state, the fact that states have concurrent jurisdiction
with the tribes creates challenges in the relationship with tribes. Obviously, the
largest issue is the issue of tribal sovereignty, and that plays a significant role in
our relationships. But, the department has taken a proactive position to address
the many tribal concerns that have historically been barriers to the state/tribal
relationship and has implemented various strategies to address identified barriers

and challenges. One of them is estabiishing two ICWA positions within the

department because, while the department has been committed to addressing the
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issues and working with the tribes since the inception of the Indian Child Welfare
Act in the late 1970s, we’ve lacked the resources that could be dedicated and
focused to the issues and to promote the understanding and implementation of
ICWA and to seek to protect the best interests of Indian children that come to our
attention.

The Indian child welfare specialist is the department’s point of contact for
ICWA issues. They have become a major source to county child welfare agencies,
probation agencies, and to tribes and tribal organizations. We get numerous
inquiries on a weekly basis regarding the implementation of ICWA, regarding
interpretations of ICWA, requests for training and technical assistance regarding
the implementation and compliance with ICWA. And I would say that this is the
one resource that we have received numerous compliments from tribal
representatives; that this assistance has made a positive difference in the
outcomes for Indian children.

One of the things that we've done to try to facilitate understanding of the
Indian Child Welfare Act is an All County Information Notice—and I did bring that
notice with me, and I'd be happy to make it available. ‘

SENATOR DUNN: Just leave it with the sergeant over here when you're

finished, Ms. Contreras.

MS. CONTRERAS: This All County Information Notice answers a lot of the
frequently asked questions regarding ICWA and the implementation.

The department seeks to inform counties and tribal representatives about
how to best resolve some of the issues. One of the ways that we’ve also attempted
to address the complex nature of dealing with ICWA is to establish the ICWA
workgroup that Tim referenced earlier in his discussion. This workgroup has been
in existence now for a number of years and has identified problems. It raises
problems to the departments, and not only raises issues and barriers, but has
made specific recommendations for solutions that can be achieved together. Some
of the specific accomplishments that I will be talking about, as I tell you more
about the kinds of things that we’re working on in the department, are things that
have come about as a result of that workgroup and the recommendations that

have come forth in that. The establishment of the ICWA specialist positions in the

30



Ll

.

L]

11 83 B1 B1I BRI

department were established because of the concerns that our ICWA
representatives have expressed to us and the need to have a liaison.

Some of the other accomplishments have been: the development of the
department’s ICWA training curriculum; a contract with the Judicial Council for
the provision of technical assistance to judges and judicial staff on the
implementation of ICWA; the development of new forms to be used for ICWA
noticing purposes; development of recommended revisions to our Division 31
regulations regarding ICWA; and the development of specific outcomes relative to
ICWA in our 636 outcomes and accountability process.

The other thing that has come about as the result of the partnership that
we’ve developed with tribes is a recognition of the need to provide a voice for tribes
in all of our work in the child welfare system. So, we have included representation
of our tribal partners in our stakeholders process for the child welfare redesign, or
child welfare improvements that I’'m sure that you've heard much about through
these committees, and to ensure that we’ve included ICWA compliance in our
outcomes and accountability process. And also, to work with us on our California
Social Work Education Center that has been developing a core curriculum for
training of new social workers so that folks that are going to be doing this work
understand what the ICWA compliance requirements are.

We've also been working on state/tribal agreements. Child welfare services
are currently provided by either the local child social services agency or probation
agency. Some tribes intervene pursuant to ICWA as their resources allow them,
and clearly, providing available and appropriate state and federal resources would
enhance tribal efforts to intervene. We think that allowing the tribes to take
responsibility through a state/tribal agreement would help maintain tribal
sovereignty and to help them address local issues.

ICWA allows the states to enter into agreements and to pass through Title
IV-E funds through these agreements. Tribes are not currently funded directly by
the federal government to receive IV-E funding, so they are forced to enter into
state/tribal agreements with us. It’s been a complex process because of the
sovereignty issues, but we are continuing to negotiate state/tribal agreements with

the Washoe Tribe of California and Nevada, and we’ve recently begun negotiations
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with the Karuk Tribe to allow them to provide child welfare service for Indian
children. Our ultimate goal is that the federal government would provide IV-E
funding directly to tribes as it already does for Title IV-B. '

The department has supported and strengthened the intent of ICWA in its
statutes and regulation. Division 31 regulations summarize the key provisions of
ICWA and provide procedures based on ICWA. Our ICWA Subcommittee has
recommended that we incorporate some of those provisions of ICWA in the body of
our Division 31 regulations. |

We are in the final stages, through the assistance of our ICWA subgroup, in
finalizing those regulation changes. We think that this will help counties focus on
ICWA throughout the entire child welfare process and not overlook it. The way our
Division 31 regulations stand right now, ICWA is at the back of the book. It’s not
incorporated in how the Division 31 regulations provide instructions to social
workers about how to deal with child welfare cases. So, by incorporating those
ICWA instructions throughout Division 31, we think that it will make clear to the
social workers what the ICWA requirements are and what their responsibilities are
in carrying out the ICWA requirements.

The other thing that the department is doing, and has done for a number of
years now, is to support an annual ICWA conference hosted by California tribes.
This annual ICWA conference is designed to enhance the changing roles of tribes
by seeking and establishing new and positive partnerships between tribes and the
federal and state local governments that will benefit all Indian children. The
responsibility for the organization of the conference, providing the leadership for
the conference, has now been given to the tribal communities, and the department
continues to support that financially. We think that this conference is an
important opportunity to better educate and expose service providers, judges,
attorneys, tribal leaders, social service and probation agency personnel in the
provisions of ICWA. It’s a longstanding conference and is very well attended, and I
think it continues to promote new and positive partnerships between tribes and
state and county government.

One of the other things that the department is doing—again, with the

assistance of the ICWA workgroup and through a contract with Sonoma State

32



#) &) K1 B3 R} B

University—is developing an ICWA training curriculum. Actually, the curriculum
is completed, and that curriculum focuses on the historical basis and purpose of
ICWA: the essential elements of compliance with the act, the role of tribes and
tribal representatives, and child custody proceedings.

Additionally, we’ve developed a handbook on ICWA that includes sources of
information and support to aid in the implementation of the act. It serves as a
resource guide that we provide to all training participants. So far we’ve conducted
seven ICWA trainings statewide since we entered into that contract a couple of
years ago, and each of these trainings are hosted by a local tribe or tribal
organization. More than 500 county child welfare and probation staff, juvenile
court judges, referees, commissioners, county councils, and tribal representatives
have attended these trainings.

Recently, another issue that has been raised by our ICWA workgroup haé
been the need to focus these trainings on delinquency cases and to provide
training to probation officers. So, that’s something that we are now undertaking
through the assistance of our ICWA workgroup. And working with probation
departments, we have revised the existing ICWA training curriculum to better
address probation practice. So far, five regional trainings have been conducted
utilizing this probation-specific curriculum. _

Lastly, I would think that the most significant thing that the department has
done is to enter into a contract with Judicial Council, Administrative Office of the
Courts, on a project that we’ve entitled ICWA Full Compliance Project. Again,
through the discussions with our ICWA workgroup and other tribal representatives
throughout the state and with county child welfare services staff, we've identified a
need to strengthen the role of the courts in implementing ICWA at the local level.
Thus we’ve contracted with Judicial Council to improve the understanding of, and
compliance with, ICWA by judges and court staff. We just entered into that
contract with Judicial Council, and we look forward to the training that will be
done. Training and technical assistance will be tailored to the needs of local

county and regional issues.
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So, as you can see from this list of efforts that are being implemented by the
department, we’re very committed to the continued efforts that will promote the
understanding and importance of ICWA.

We want to thank the committee for inviting us to come before you to
discuss the role of the department and working with California tribes; many of
them that are represented here today and that we've been working with for a
number of years.

Our department director spoke with me yesterday and wanted me to share
with you that he is very, very committed to the implementation of ICWA and
promoting the compliance with ICWA in the work that we’re doing in our
department.

Thank you.

SENATOR DUNN: Thank you very much.

Let’s go on to our next two witnesses. They are Liz Elgin DeRouen from the
Indian Child and Family Preservation Program, and Brandie Taylor, vice-
spokeswoman, Santa Ysabel Band of Diegueno Indians.

Welcome, the two of you, and let us start with Ms. DeRouen.

MS. LI1Z ELC;IN DeROUEN: Thank you.

I was sitting there taking notes, thinking what I prepared probably is a little
insufficient, simply because I heard some other issues that I had not heard before.
But, in any event, I did prepare a statement.

My name is Liz Elgin DeRouen, and I'm an Indian child welfare advocate.
I'm here representing the interests of Dry Creek Rancheria Band of Pomo Indians,
the Stewarts Point Rancheria Kashia Band, Coyote Valley Band of Pomo Indians,
Sherwood Valley Band, Cahto Indians of Laytonville Rancheria, Elem Indian
Colony, and Manchester-Pt. Arena Band of Pomo Indians.

These seven tribes are located in Mendocino, Sonoma, and Lake Counties.
They comprise a program entitled Indian Child and Family Preservation Program.
We are a program centrally located in Mendocino County, in the city of Ukiah. We
have two satellite offices in Laytonville on the reservation and an additional office

in Santa Rosa, which is Sonoma County.
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Due to all the previous testimony that you heard before, I'll try not to restate
and duplicate some of the comments. However, I would like to stress the
importance and the necessity to comply with the Indian Child Welfare Act.

I sit before you today to testify with regard to the noncompliance issues that
still exist, even with this twenty-five-year-old law. In my experiences, both as a
tribal chairwoman of the Dry Creek Rancheria Band of Pomo Indians and also as

an Indian child welfare advocate for thirteen years, I can say that the compliance

. issues have not been resolved. I can tell you that as a tribal leader and as an

advocate, I'm constantly there communicating with my community. I
communicate with other officials in a government-to-government and state/tribal
relationship, and I can tell you that there are many issues yet to be resolved.

I can tell you and testify to you today that the priorities of concern that I
have that I would like to stress are the coordination of efforts in the comprehensive
array of services that are not being recognized. You heard some of the testimony
with regard to the lawyers that represented portions of active efforts and what
active efforts mean. I don’t know if you really, truly understand it, and I don’t
know if it’s really been explained or whether or not the Department of Social
Services could explain'that. However, active efforts to me and to community
people mean those culturally relevant and appropriate services that should be
made available, documented, and recorded in case records and reports so that the
courts know exactly that there was full compliance with active effort portions of
reunification plans. These families need to be afforded cultural-appropriate
services and programs designed to prevent the breakup of the Indian family, and
that’s just not happening.

I can tell you in my experience both as an expert witness in dozens of
counties and in hundreds of cases, as well as hundreds of cases that we do
courtesy modernization for tribes outside of our state and outside of our county,
that we've entered into memorandums of agreements entitling us to come in and
represent those interests on behalf of tribes that don’t have the available funds or
ability to get there themselves. So, they've delegated us by tribal resolution to go

represent their interests.
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We can tell you that a lot of compliance issues as they relate to noticing still
exists. I heard just previously before coming up here that there’s an ongoing effort
to make sure that all of these documents are included in packets that are then
received by tribes. I can tell you, I've never received a packet that was fully filled
out; that contained birth certificates, that contained death certificates, that
contained any lineal information as far as what tribes need in order to verify
enrollment. I've never received that. And as a tribal chairwoman, I definitely
would make sure that those things are in our record so that we can be able to
determine eligible membership right off the bat, and we are active in doing that.

The Dry Creek Rancheria is a tribe which consists of about 800-plus

members. It’s a small tribe. We have a small land base in a small community.

. However, we’re very active in making sure that we answer and address all of our

noticing and we respond to those timely.

On behalf of the seven tribes that I work for, they all have authorized us,
through tribal resolutions, to act on their behalf. We’ve also seen a lot of
inconsistencies in the coordinated efforts with regard to investigations on
reservations. We have many on-reservation investigation issues primarily in Lake
County, primarily in Mendocino County, where law enforcement and Child
Protective Services are not coordinating with tribal representatives. They’re not
coordinating with Indian child welfare agencies or programs. There is a complete
failure to coordinate just the allegations portions of investigations. We are not
receiving some of the reports. We are not receiving some of the information that
we are entitled to. We operate and control and govern self-determined programs
on reservations. We are mandated reporters, and we, in turn, are not receiving
some of the paperwork necessary in order for us to protect our own children in our
own communities.

I can tell you that in Marin, in Shasta County, in Contra Costa County, and
also Lake County, we have a failure of—and I'm not sure at what level, other than
maybe the documentation portion of it with the department in asking the question.
We have many cases that we receive multiple volumes where we have ongoing
child welfare matters that have been ongoing for a number of years. No

documentation that the question was ever asked: Are you Indian? Is any member
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of your family Indian? Do you think you could be eligible for membership in a
tribe? We don’t see any evidence of that. I don’t see any consistency, also, in any
of the court records as it relates to the tribes that I've represented interests on
behalf of, that verify or document that these -are ICWA-controlled proceedings.

The judge that I started out working for in Sonoma County, Judge Arnold
Rosenfeld, because we were hearing so many inconsistencies with its application
in Sonoma County, he prompted and encouraged an Indian child welfare
roundtable. He basically directed all parties to come to his courtroom and sit
down and talk about some of the communication barriers. We did just that
thirteen years ago. - As a result of that, we created an ICWA Roundtable and a
working protocol.

We tried to duplicate that in Lake and in Mendocino Counties with not
much success. We have a hesitancy from department people, social workers, to
coordinate efforts with us with regard to investigations. We understand there’s
some concerns as it relates to liability and confidentiality. However, we have tribal
people specifically asking and requesting that Indian child welfare workers be
present during those proceedings, and they have not been afforded that right.

I'd like to say that I am hopeful. I am hopeful with regard to sitting down at
the table and working out a solution. I think Senate Bill 678 attempts to do that.
It attempts to create material and amend material and also update material that is
very necessary in the full compliance of Indian child welfare. And I am very
hopeful that whatever you hear today, we are still willing to participate. . We are
still very active in our communities, and we are in full support of working out
some type of an agreement, whether that be government-to-government protocols
or whether that be state/tribal agreements. We are here basically to just inform
you that there are still some issues. Financially—that’s not really some of the
major concerns, but in some of the smalller tribes, I do still see that.

So, I'm available for any questions, but I'll let Brandie address you.

SENATOR DUNN: Sorry for my acknowledging—he’s already departed. We
had former Senator John Burton who had just walked in and was listening for a
moment. So, that’s what I was doing. 1 didn’t mean to imply any disrespect

whatsoever.

37



Ms. Taylor.

MS. BRANDIE TAYLOR: Hello. My name’s Brandie Taylor, and I'm the
vice-chairwoman of the Santa Ysabel Reservation. We’re part of the Kumeyaay
Nation, which consists of twelve tribes down in Southern California. My tribe, as
well, has about 800 members. We’re located in the mountains of San Diego.

I sit here not only as the vice-chairwoman of my tribe and elected for a four-
year term, but I sit here as the granddaughter of a once foster child that was in the
system.

My grandfather is Robert Osuna and my great-grandmother is Eloisa
LaChappa, and she died right after giving birth to my grandfather’s youngest
brother Eddie. Back in the twenties when this happened, the system believed that
a father could not raise seven children on the reservation, so they took all seven
children and put them down in San Diego. The kids were separated and sent to
different non-Indian homes. The majority of them actually were African American
homes in downtown San Diego. By chance, my grandfather was seven years old at
the time, and he remembered the whole time he was in the city where he was from
and how he knew that that’s not where he belonged, and he wanted to go back.

So, by chance, when he turned eighteen, he did go back to the reservation
and he met my grandmother, also from Santa Ysabel. Her name’s Virginia Pablo.
They ended up getting married and having kids. But my grandfather still had that
trauma and that pain in him, and it went down to my mother, who then became a
caseworker for Indian child welfare for about twenty-five years, too—one of the
longest standing in California—and it trickled down to also her children, which I'm
one of them and my other sister, who is also now an Indian child welfare
caseworker. So, that’s why I'm sitting here before you is that my family has been
affected by this. ,

It’s good to hear testimony from other agencies and departments, but when
you grow up in a family like that and you’re in tribal government, it’s a totally
different perspective completely. And I know Liz knows what I'm talking about too.

I know the Washoe Tribe actually has a really good tribal court system that’s
set up, and I know that the inner-tribal court of Southern California, which

consists of about eighteen tribes, are trying to start our own tribal court as well,
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DECLARATION OF SERVICE
Inre: W.B.,Jr. Supreme Court No. S181638

I hereby declare that [ am a citizen of the United States, am over eighteen years of
age, and am not a party in the above-entitled action. I reside in the County of Los
Angeles and my business address is 1158 26th Street #291, Santa Monica, CA 90403.

On September 20, 2010, I served the attached document described as
APPELLANT'S REQUEST FOR JUDICIAL NOTICE on the parties in the above-named
case by enclosing true copies of the document in sealed envelopes with postage fully
prepaid thereon. [ then delivered the envelopes to the U.S. Postal Service in Los
Angeles, California, addressed as follows:

Office of the Attorney General Appellate Defenders, Inc.
110 West "A" Street, Suite 1100 555 West Beech Street, Suite 300
P.O. Box 85266-5299 San Diego, CA 92101

San Diego, CA 92186-5266
Office of the Clerk of the Court

Office of the District Attorney Court of Appeal of California

Appeals & Writ Division Fourth Appellate District, Division Two
3960 Orange Street 3389 Twelfth Street

Riverside, CA 92501 Riverside, CA 92501

Michael Burns, Esq. Clerk of the Superior Court

Juvenile Defense Panel Riverside Juvenile Court

9991 County Farm Road 9991 County Farm Road

Riverside, CA 92503 Riverside, CA 92503

I mailed an additional copy to appellant W.B., Jr.

I, Jonathan E. Demson, declare under penalty of perjury that the foregoing is true
and correct.

Executed on September 20, 2010 at Los Angele
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Jonathan ENDemson
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