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ISSUES PRESENTED

1. Was appellant denied his right of confrontation under the Sixth

Amendment when one forensic pathologist testified to the manner and
cause of death in a murder case based on an autopsy report prepared by
another pathologist?

2. Was the error prejudicial in light of the testimony of a board
certified forensic pathologist about the manner and cause of death?

3. How does the decision of the United States Supreme Court in
Melendez-Diaz v. Massachusetts (2009) 557 U.S. _ [129 S.Ct. 2527, 174
L.Ed.2d 314] affect this Court’s decision in People v. Geier (2007) 41
Cal.4th 5557

INTRODUCTION

This case arises from a judgment of conviction against Reynaldo
Santos Dungo after he strangled and killed his girlfriend, Lucinda Correia
Pina. Dungo hid her body in her car at a remote location. For three days,
while others searched for the victim, Dungo lied to family, friends and law
enforcement, telling authorities that he did not know her whereabouts, and
that he did not kill her. After law enforcement found the car and her body,
Dungo eventually admitted that he strangled her to death.

The autopsy of victim Pina was performed by Dr. George Bolduc, a
board certified forensic pathologist. Dr. Bolduc opined in an autopsy report
that the cause of death was asphyxia due to strangulation.

The autopsy report was not admitted into evidence at trial. Dr. Robert
Lawrence, himself a board certified pathologist, and the employer and
supervisor of Dr. Bolduc, testified as an expert witness. Based upon his
training, his experience performing over eight thousand autopsies, his

familiarity with Dr. Bolduc, and his review of the photographs, coroner’s



investigation, and the autopsy report, Dr. Lawrence independently testified

that in his expert opinion, victim Pina died from asphyxia due to

Strangulation.

The Court of Appeal, relying on Melendez-Diaz, supra, 129 S.Ct.
2527, concluded that it was error under the Sixth Amendment to introduce
Dr. Lawrence’s testimony because the prosecution had not produced
Bolduc, who performed the autopsy, for cross-examination. The court
further concluded that the error required reversal because it was not
harmless beyond a reasonable doubt. But Melendez-Diaz invalidated, as a
violation of the Sixth Amendment confrontation clause, a Massachusetts
procedure in which affidavits setting forth forensic test results, without any
foundational information or live testimony, were admitted against the
defendant at a criminal trial. Melendez-Diaz did not address situations like
this one, common in California, where a forensic pathologist who testifies
as an expert Witness is called to the stand and is available for cross-
examination concerning the reliability of the autopsy.

In such a situation, as here, the confrontation clause is satisfied. First,
unlike the affidavit in Melendez-Diaz, the autopsy report was never
admitted into evidence, nor submitted to the jury, so that the prosecution
never attempted to prove a portion of the case without a witness subject to
cross-examination. Second, the autopsy report constituted non-testimonial
evidence, and its contents were properly referenced for their truth as a
business record pursuant to Evidence Code section 1271, and as an official
medical record pursuant to Evidence Code section 1280. Finally,
Melendez-Diaz does not invalidate Evidence Code section 801, subdivision
(b), which provides that an expert witness may rely upon hearsay in
forming his or her opinion. Nothing in Melendez-Diaz changes this long-
established rule. For these reasons, Melendez-Diaz does not conflict with

the conclusion reached by this Court in Geier, at least insofar as Geier



applies to autopsy reports and a live expert offering an opinion on the cause

of death.

Inanyevent, anyerror was harmitess, because the crime of second
degree murder was amply established without the forensic pathologist’s
testimony. Accordingly, this Court should reverse the judgment of the

Court of Appeal and reinstate the conviction against Dungo.

STATEMENT OF THE CASE

The San Joaquin County District Attorney filed an information
charging Reynaldo Santos Dungo with one felony offense. In Count 1,
Dungo was charged with first degree murder in violation of Penal Code
section 187. (1 CT 158-159.)

The jury found Dungo not guilty of first degree murder, and instead
convicted him of the lesser offense of second degree murder. (2 CT 395-
396, 398.) The trial court sentenced Dungo to state prison for a term of 15
years to life with the possibility of parole (Pen. Code, § 190, subd. (a)). (3
CT 590, 594, 601-602.)

Dungo appealed from the judgment. (3 CT 596-598, 604-606.) In a
published opinion filed on August 24, 2009, the Third District Court of
Appeal reversed the judgment. The Court of Appeal held that Dungo’s
- Sixth Amendment confrontation rights were violated by the admission of
testimony of a forensic pathologist who relied in part upon an autopsy
report performed by another board certified pathologist. The Court of
Appeal further found that the error was not harmless beyond a reasonable
doubt.



STATEMENT OF FACTS
A. PROSECUTION CASE

ey

1. EVIDENCE REGARDING THE UNDERLYING

OFFENSE

Lucinda Correia Pina was 30 years old and in the process of
finalizing a divorce when she met Dungo (6 RT 1644-1645; 7 RT 1808) at
her children’s school, where she volunteered as part of the Parent Teacher
Organization. (6 RT 1593-1594.) As part of her separation from her
husband, Pina had moved with her three children into a duplex at 7712
Santa Inez Court in Stockton, San Joaquin County (6 RT 1588-1589, 7 RT
1761), where she worked as a licensed day care provider. (6 RT 1586,
1592-1593.) Dungo and Pina began dating in December 2005. (6 RT
1595-1596; 7 RT 1759-1760; 2 CT 507-508.)

In April 2006, Pina confided to her friends that Dungo was
“smothering her,” and she told her mother, Pamela Smith, that she wanted
to end her relationship with Dungo. (5 RT 1611; 7 RT 1766, 1826; 9 RT
2397-2398.) Pina’s friends also noticed that Dungo acted very possessive
toward her. (7 RT 1742-1744, 1887-1888.) Isaac Zuniga, a former
boyfriend, had one of his calls to Pina’s cell phone intercepted by Dungo,
who threatened to kill Zuniga if he did not stop calling Pina.! (7 RT 1765; 8
RT 2027, 2064-2065.) After Zuniga told her about this, Pina said she was
concerned about Dungo’s controlling behavior. (7 RT 1799.)>

! Stockton Police Detective Craig Takeda’s report of his interview
with Zuniga indicates that Dungo threatened to “call” rather than “kill”
Zuniga if he did not stop calling Pina. (8 RT 2075.)

% While Dungo believed Pina was being unfaithful and dishonest to
him, he was unfaithful and dishonest to her. He lied about being divorced
when he was only separated. (7 RT 1888-1889, 1911.) He lied when he
told her his relationship with his own wife was over when it was not, and
when he told her his daughter was on vacation with his wife in the

(continued...)



On the night of April 14, 2006, Dungo and Pina went out to dinner,

and then played dominoes at the home of their friends, Felipe and

L

Angetique Torres (7 RT 1763=1764.) Pima asked Angetique foradvice on
whether she should confront Dungo because he had become “a little
overbearing.” (7 RT 1766.) Dungo and Pina left the Torres residence at
about 1:00 a.m. on April 15, and drove to Pina’s duplex. (7 RT 1770; 10
RT 2544; 2 CT 422))

Between 7:30 to 8:30 a.m., Dungo went to the adjacent duplex of
Pina’s mother, Pamela Smith, and asked Smith if she knew of Pina’s
whereabouts.’ (6 RT 1597-1598.) Dungo told Smith that Pina had driven
away alone in the middle of the night to meet Zuniga in Tracy, and had not
returned home. He told Smith that Pina went to “take care of this situation
between her and Isaac,” so that Isaac Zuniga would not bother her anymore.
(6 RT 1598-1599.) Dungo said he spoke to Pina on her cell phone 10
minutes after she left. (6 RT 1601.) When Pina could not be located,
Smith reported her daughter missing to the Tracy Police Department later
that same day (6 RT 1606), and Dungo repeated this story over the next
three days to several other people, including Tracy and Stockton detectives
investigating Pina’s disappearance. (6 RT 1698.1598-1599; 7 RT 1821-
1822, 8 RT 2092-2093.)

Zuniga, however, was in Manteca with his girlfriend and his two

children on the night of April 14 and morning of April 15, and never met

(...continued)
Philippines when she actually was living in Monterey, California with her
mother. (10 RT 2587.)

* Dungo told detectives that he first spoke to Smith at about 5:00
a.m. or 5:30 a.m. (2 CT 448.)



with Pina during the period of time that she went missing. (8 RT 2027-
2029.)°

Forttree days, members of the community and taw enforcement
searched for Pina, who was not heard from and could not be located.
Dungo participated in the community searches, in addition to speaking to
the detectives.

On the morning of April 18, 2006, police located Pina’s vehicle. (8
RT 2068.) Inside, they discovered Pina’s body lying along the rear
floorboard, covered with a blanket and a black fleece jacket. (8 RT 2123-
2125,2159.) Pina was wearing pajamas without any underwear or bra. (8
RT 2165.)

Dungo was arrested the next morning and taken to the Stockton
Police station. (6 RT 1703; 7 RT 1729; 8 RT 2247.) After waiving his
Miranda® rights, Dungo spoke with Detectives Craig Takeda and Steven
Capps of the Stockton Police Department for several hours.® At first,
Dungo continued to stick to his story that Pina drove away in the middle of
the night to meet with Zuniga to end their relationship. (2 CT 422-448.)
After Detective Takeda informed Dungo that his story was contradicted by
their investigation, Dungo admitted that his entire story was false. (2 CT
495-511.) |

Dungo then provided this version of the events: Upon returning
from the Torres residence, he and Pina got into an argument that turned

physical. (2 CT 511.) Pina punched Dungo lightly on the chin and threw

% Zuniga last spoke with Pina at about noon on April 14, at which
time he told her about the phone call that Dungo had intercepted a few
weeks earlier. (8 RT 2026, 2029.)

3 Miranda v Arizona (1966) 384 U.S. 436 [86 S.Ct. 1602, 16 L.Ed.2d
694].

SA videotape of most of the interview was played for the jury. (2 CT
407-542; 8 RT 2247-2249, 2259- 2270; 9 RT 2273-2274.)



children’s toys at him. (/bid.) After some of those toys hit Dungo, he began
choking her. (2 CT 512.) Dungo ended up straddling Pina while she was

tymgomter backonthe floor—Hechoked heras herarms stowty came to
rest above her head and she lost consciousness. (2 CT 532-534.) Dungo
continued, “It was like [ couldn’t control my strength at the moment. [
didn’t know what I was doing. I was a different person.” (2 CT 512.)
Dungo described Pina’s death as an “accident.” (2 CT 523.) When Dungo
demonstrated how he strangled Pina, he placed four fingers of each hand on
the sides of Takeda’s neck and a thumb over Takeda’s Adam’s apple. (9
RT 2290.)

Dungo told the detectives that he then placed Pina’s body inside her
Ford Expedition, wrapped her body in a blanket, and drove around
Stockton for a long time. (2 CT 513-514.) Dungo ultimately abandoned the
vehicle in another part of town, and walked to a nearby shopping plaza
where he discarded the car keys and Pina’s cell phone in separate garbage
cans. (2 CT 514-515, 529; 7 RT 1986-1988, 1995.) He then took a taxi cab
back to Pina’s duplex. (2 CT 514.)

The prosecution also presented evidence that Dungo had physically
abused his estranged wife, Catherine Sabilla Dungo, on several occasions
between 1998 and 2002. (7 RT 1919.) On one occasion, in October 1998,
Ms. Dungo reported to the Seaside Police Department that Dungo grabbed
her arms, squeezed them tightly, and then choked her by pinning her neck
against a headboard with his forearm. (8 RT 2190-2193,2198.) An officer
observed that Ms. Dungo had bruises on her arms, as well as a mark on her
throat. (8 RT 2200.) Dungo was arrested and was issued a restraining order

to stay away from his wife.” (8 RT 2201.)

7 At trial, Ms. Dungo acknowledged that she reported Dungo choked
her with his forearm, but denied that actually happened. (7 RT 1922))



Ms. Dungo also reported to the Salinas Police Department in January

1999 that Dungo pinned her arm inside a car door, and later slapped her and

pinned her down at a hotel during an argument about his unfaithfulness. (8
RT 2222-2226.) While in the car, Ms. Dungo threw keys at Dungo, and
burned his hand and cheek with a cigarette when he would not let go of her.
(8 RT 2224, 2232-2233.) Again, Dungo was arrested, and a protective
order was issued.® (7 RT 1933, 8 RT 2220.)

On a third occasion, Ms. Dungo reported to the Solano County
Sheriff’s Department in 2002 that Dungo had grabbed her hair and shoved
her, and she got another protective order against him.” (7 RT 1932-1933))

2. EVIDENCE REGARDING CAUSE OF DEATH

To establish Pina’s cause of death, the prosecution produced the in-
court expert testimony of Dr. Robert Lawrence. Dr. Lawrence testified that
he is a board certified forensic pathologist for the San Joaquin County’s
Coroner’s office, and the owner of his own private company, Forensic
Consultants Medical Group, which provides pathologists to do coroner’s
work for San Joaquin and other counties, and private consultation and
consultation for other attorneys and district attorneys. (7 RT 1837-1838.)
Dr. Lawrence is board certified in anatomic, clinical and forensic pathology
by the American Board of Pathology, has practiced in San Joaquin County
for over 30 years and has performed over 8,000 autopsies, many involving
violent death. Between 50 and 500 of them have involved death by
strangulation. (7 RT 1838-1841.) He remains a licensed physician and

% At trial, Ms. Dungo portrayed the encounter as one of mutual
combat. (7 RT 1927-1928.)

? At trial, Ms. Dungo once again recanted, testifying that Dungo
never really assaulted her on that occasion. (7 RT 1932.)



surgeon in California and is a member in good standing of the National

Association of Medical Examiners, American Society of Clinical

Pathology, and American Medical Association, among others. (7 RT
1839.) He testified to having hospital privileges at several hospitals in the
area and teaching residents at the County Hospital. (7 RT 1840.)

Dr. Lawrence opined that Pina died as a result of “asphyxia due to
strangulation.” He based his opinion on an autopsy report performed by
Dr. Bolduc, a board certified forensic pathologist employed by Dr.
Lawrence’s company, and on photographs taken at various stages of the
autopsy, including photographs taken of the inside and the outside of the
body. (7 RT 1844-1846.) Lawrence further opined that Pina was strangled
for at least two minutes, based on the lack of significant injuries to the
bones and organs in her neck. (7 RT 1846- 1847, 1850-1851.) He told the
Jury initially that less manual strangulation is required if a person’s larynx
(voice box) or hyoid bone (wishbone-like structure above the lérynx) is
fractured, because even if one were to let go, the person will choke and die.
(7 RT 1843.) In the case at bar, Ms. Pina’s larynx and hyoid were not
fractured. (7 RT 1846.) Thus, since there was no fracture of the larynx or
the hyoid, one would need to hold pressure longer to accomplish a fatal
strangulation. He clarified that the pressure would have to be applied for at
least two minutes. (7 RT 1851.) He explained that the presence of pinpoint
hemorrhages (known as petechiae) on the victim’s eyes was consistent with
neck compression. (7 RT 1847-1848.) He said that the bite marks on her
tongue indicated there was struggling going on and she bit her tongue. (7
RT 1848.) Lawrence also testified that Pina probably would have lost
consciousness after about three minutes of compression to her neck. (7 RT
1851.) He added that if Pina had been strangled only to unconsciousness
and then released, she would have recovered. (7 RT 1871.) But if she



stopped breathing or had a heart attack, she would have needed

cardiopulmonary resuscitation to survive. (7 RT 1872.)"

The autopsy report was not received imto evidence. Nor did Dungo’s

counsel choose to cross-examine Dr. Lawrence regarding the qualifications

of Dr. Bolduc.

i. ADMISSIBILITY HEARING

The trial court held an Evidence Code section 402 admissibility
hearing, out of the presence of the jury, before allowing Dr. Lawrence’s
testimony. In compliance with Brady v. Maryland (1963) 373 U.S. 83 [83
S.Ct. 1194, 10 L.Ed.2d 215] and Penal Code section 1054.1, the San
Joaquin County District Attorney’s Office provided Dungo’s counsel with
a report by San Joaquin County District Attorney Investigator Al Freitas
into the background of Dr. George Bolduc in a timely manner before the
trial. (5 RT 1497.) At the pre-trial hearing, defense counsel cross-
examined Dr. Lawrence extensively about the report, including criticism it
contained about Dr. Bolduc from law enforcement and deputy district
attorneys. The defense attorney also cross-examined Dr. Lawrence about
the “Brenda Torres” shaken baby case,” about an Orange county death
penalty case resulting in a hung jury which led to Dr. Bolduc’s resignation
from the Orange County coroner’s office, about a third case from Sonoma
County [People v. Beeler (1995) 9 Cal.4th 953], and about a case from
Maricopa County, Arizona. (5 RT 1503-1504; 5 RT 1497.) He cross-
examined Dr. Lawrence about Dr. Bolduc’s employment history at Kinko’s

as a sales representative, as a census taker, as a deliverer of papers and

1% Lawrence testified that Pina had 30 percent coronary artery
disease, which was high but not enough to be life threatening at her age. (7
RT 1854.) He said that if Pina had a heart attack while being strangled, that
could have accelerated her death. (7 RT 1854.)

10



Meals on Wheels, and as a service representative for the Safeway Deli

counter. (5 RT 1504-1505.) The defense attorney also asked Dr. Lawrence

if e was aware of a case where Dr. Bolduc began the autopsy before an
officer wanted him to do so. (5§ RT 1507.)

Dr. Lawrence testified that Dr. Bolduc had not been subjected to any
criticism from anyone in their specialty. (5 RT 1496.) He further
explained that he had investigated the above matters regarding Dr. Bolduc
and had determined that no medical errors were made. (5 RT 1509.) Dr.
Lawrence testified that he was completely confident in Dr. Bolduc’s ability
(5 RT 1510), and expressed a great deal of confidence in Dr. Bolduc’s
skills. (5 RT 1512.)

Dr. Lawrence testified at the hearing that he shared the same opinion
as Dr. Bolduc: the cause of Ms. Pina’s death was asphyxia due to neck
compression. He had no dispute with Dr. Bolduc’s report nor would he add
anything to it. (5 RT 1491-1492.) Dr. Lawrence testified that the autopsy
report was complete, excellent and allowed him to arrive at his own
conclusion, which was the same conclusion as Dr. Bolduc’s. (5 RT 1492.)
He said the report contained all of the things normally put in a report of this
type to allow another pathologist to independently come to a conclusion as
to the cause and circumstances of death. (5 RT 1493.)

The trial court ruled that Dr. Lawrence could testify based on an
autopsy report prepared by another pathologist because experts are allowed
to rely on hearsay in reaching their opinions. (5 RT 1261.) The court
further ruled that the defense would be allowed to cross-examine Lawrence

regarding the trustworthiness of the autopsy report. (5 RT 1264-1265.)
B. DEFENSE CASE

Dungo testified in his own behalf, and admitted that he strangled
Pina to death. Dungo testified that tensions had been building for about
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two months, based on his belief, despite her denials, that Pina still was

romantically involved with Zuniga. (10 RT 2536, 2544, 2578, 2628.) They

had-five to temrarguments, and he was starting to feel ie coutd ot trust her.
(10 RT 2566, 2569.) "'

Dungo testified that on April 15, 2006 at about 1:00 a.m., he and
Pina arrived at her duplex after playing dominoes at the Torres’. After each
of them drank two vodka-cranberry juice drinks, they removed their clothes
and began kissing until Pina asked Dungo if something was wrong. (10 RT
2544-2545.) Dungo said he was not feeling romantic because he was
bothered about Pina’s phone conversations with Zuniga. (10 RT 2546-
2547.) Pina asked why they needed to talk about it now since this was their
chance to be alone together without the kids. (10 RT 2547.)

According to Dungo, Pina kept walking away from him, denying his
accusations, and he followed her from room to room, at one point grabbing
her arm. (10 RT 2553.) Pina asked Dungo why he was following her (10
RT 2554), punched him on the chin and told him, “You can’t tell me what
to do.” (10 RT 2554, 2631.) Pina then placed some of Dungo’s clothes and
other belongings in a box and ordered him to leave her home, saying that
she would have sex with whomever she wanted. (10 RT 2254-2555.)

Dungo testified that he grabbed Pina’s arm, and she hit him. (10 RT
2556.) Dungo said she then told him, “...You’re a lousy fucking father”,
and called him a “worthless piece of shit.” (10 RT 2556.) Dungo insisted
he was a good father. When Pina hit Dungo in the face, Dungo testified, I

"' Dungo surreptitiously checked Pina’s cell phone for calls, voice
messages and text messages to or from Zuniga when Pina would leave her
phone on the counter at home. (10 RT 2562-2565.) Dungo testified that he
knew Pina’s password and was able to retrieve any messages. (10 RT
2563-2565.) He also used this password to delete voicemail messages on

her phone so that new messages could be left for her when she disappeared.
(6 RT 1602-1603.)
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just lost it.” (10 RT 2557.) According to Dungo, he grabbed her arm, she
bit his arm, and he grabbed Pina by the neck saying, “Fuck you, Lucinda.

Fnragooddad——Fmmotabad father—Fuck you" (10 RT 2557 ) Dungo
testified that he followed Pina into her daughter’s bedroom with his hands
on her neck. He did not realize that he had killed Pina until her arms
stopped moving while he straddled her as she lay on the floor. (10 RT
2559.)

Dungo testified that he carried Pina to her car with her cell phone,
keys, and a blanket, after checking that no one was outside. (10 RT 2600.)
He also put the box that Pina had packed with his things into the vehicle,
and then “dumped” it at a store by the duplex. (10 RT 2630-2631.) Dungo
told of his drive around town, including a stop at McDonald’s, which
culminated in his parking the car on a residential street, locking it and
walking away. (10 RT 2601-2603.) Dungo left Pina’s body lying on the
floor just below the back seat. He disposed of the keys and phone in
different trash cans, each located by a different store. (10 RT 2611-2612.)

The defense also presented evidence to show that Pina provoked her

estranged husband, Anul, to commit acts of violence against her. (10 RT

2358, 2361-2362, 2493-2500.)"2

'2 Anul, however, testified that he could not recall trying to choke
Pina, although he acknowledged that he pled guilty to domestic violence. (9
RT 2345-2346.)
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ARGUMENT

I.  DUNGO’S SIXTH AMENDMENT RIGHT TO

CONFRONTATION WAS NOT VIOLATED BY THE
ADMISSION INTO EVIDENCE OF FINDINGS OF A
FORENSIC PATHOLOGIST IN PART BASED ON A
CONTEMPORANEOUSLY RECORDED AUTOPSY
REPORT WHICH QUALIFIES AS A BUSINESS OR
OFFICIAL RECORD

Although the Sixth Amendment confrontation clause guarantees a
criminal defendant the right to confrontation and cross-examination, it does
not preclude admission of all hearsay evidence. Rather, the confrontation
right pertains only to testimonial statements. Autopsy reports do not fall
within this category. Accordingly, testimony of a pathologist regarding an

autopsy report did not violate Dungo’s Sixth Amendment rights.

A. SCOPE OF SIXTH AMENDMENT
CONFRONTATION RIGHT

The Sixth Amendment to the United States Constitution guarantees a
criminal defendant the right “to be confronted with the witnesses against
him[.]” (U.S. Const., Amend. VI.) Under prior Sixth Amendment
Jurisprudence, the admissibility of an out-of-court statement depended upon
its reliability. (See Ohio v. Roberts (1980) 448 U.S. 56, 66 [100 S.Ct. 2531,
65 L.Ed.2d 597].) But in Crawford v. Washington (2004) 541 U.S. 36 [124
S.Ct. 36, 158 L.Ed.2d 177], the United States Supreme Court abandoned
the reliability analysis in favor of an inquiry into whether the witness’s
statement is “testimonial.” Although the High Court declined to set out a
comprehensive definition of “testimonial,” it provided illustrations of
statements that would fall into this category. Specifically, the Court stated,
“testimonial” statements include ““ex parte in-court testimony or its

functional equivalent -- that is, material such as affidavits, custodial
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examinations, prior testimony that the defendant was unable to cross-

examine, or similar pretrial statements that declarants would reasonably

expect to be used prosecutoriatty™ T “extrajudicial statements .. contained
in formalized testimonial materials, such as affidavits, depositions, prior
testimony, or confessions’”; “‘statements that were made under
circumstances which would lead an objective witness reasonably to believe
that the statement would be available for use at a later trial’”; and
statements made in interrogations by law enforcement agents. (Crawford,
supra, 541 U.S. at pp. 51-52.) At the very least, “‘testimonial’” means
“testimony at a preliminary hearing, before a grand jury, or at a former trial;
and . . . police interrogations.” (/d. at p. 68.)

In Davis v. Washington (2006) 547 U.S. 813 {126 S.Ct. 2266, 165
L.Ed.2d 224], involving two companion cases in which victims had
reported domestic violence to law enforcement but did not testify at trial,
the United States Supreme Court further clarified the distinction between
testimonial and non-testimonial hearsay. In the first case, Davis, the victim
telephoned 911 and reported that the defendant was attacking her as the
attack was occurring. In response to questioning by the 911 operator, she
named the defendant as her assailant. In the second case, Hammon v.
Indiana, police responded to a report of a domestic disturbance at the
victim’s house. When they arrived, the victim told them that everything
was all right but that, earlier in the evening, the defendant had pushed her,
threatened her, and broken several items in her house. The officers had her
sign a battery affidavit detéiling her account of that evening’s events.
(Davis, supra, 547 U.S. at pp. 817-821.)

The Court held that statements are not “testimonial” if the
circumstances objectively indicate that the primary purpose of the
interrogation is to enable the police to meet an ongoing emergency. By

contrast, a statement is “testimonial” when the circumstances indicate that
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there is no such emergency but that, instead, the primary purpose of the

interrogation is to establish or prove past events that are potentially relevant

to fater criminat prosecution. (Davis, supra, 547 U.S at pp. 8§21-824")
Applying these rules to the facts before it, the Court noted that the victim in
Davis was describing events as they occurred, rather than giving a
description of past events. (/d. at p. 827.) As the Court explained, “[n]o
‘witness’ goes into court to proclaim an emergency and seek help.” (/d. at
p. 828.) In Hammon, the officer was not seeking to determine “what was
happening” but rather “what happened.” (/d. at p. 830.) The victim’s
statements were taken some time after the events. “Such statements under
official interrogation are an obvious substitute for live testimony, because
they do precisely what a witness does on direct examination; they are
inherently testimonial.” (/bid., footnote omitted.)

Next, in Melendez-Diaz, the United States Supreme Court considered
whether testimonial evidence might include the results of some forensic
testing. In that case, the defendants, arrested on suspicion of drug dealing,
had tried to discard a plastic bag containing 19 smaller bags. The police
submitted the bags to a state laboratory that was required, under
Massachusetts law, to test samples upon police request. The analysis
revealed that the substance was cocaine. (/d. at p. 2530.)

At trial, in lieu of live testimony, the state submitted three “certificates
of analysis.” The certificates set forth the weight of the seized bags and
stated that the bags “have been examined with the following results: The
substance was found to contain: Cocaine.” (Melendez-Diaz, supra, 129
S.Ct. at p. 2531.) The certificates were sworn before a notary public and
signed by analysts at the crime laboratory. The defendant, relying on
Crawford, objected to introduction of the certificates. The trial court

overruled the objection and admitted the statements as “prima facie
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evidence of the composition, quality, and the net weight of the narcotic . . .

analyzed.” (/bid., omission in original.)

1. . - o 1 4 1 4+ e
TheUnited States-Supreme-Court reversed-the defendant s convictiorn:

The Court held that the certificates, despite their label, were in fact
affidavits, i.e., ““‘declarations of fact written down and sworn to by the
declarant before an officer authorized to administer oaths’ [citation].”
(Melendez-Diaz, supra, 129 S.Ct. at p. 2532.) The certificates, the Court
continued, were the functional equivalent of live testimony, doing
““precisely what a witness does on direct examination.”” (/bid., citing
Davis, supra, 547 U.S. at p. 830.) The sole purpose of the affidavits was to
provide evidence against the defendant. Thus, the Court held, “Absent a
showing that the analysts were unavailable to testify at trial and that
[defendant] had a prior opportunity to cross-examine them, [defendant] was
entitled to ‘be confronted with’ the analysts at trial.” (Melendez-Diaz,
supra, 129 S.Ct. at p. 2532, footnote omitted, quoting Crawford, 541 U.S.
atp. 54.) The Melendez-Diaz Court characterized its opinion as a “rather
straightforward application of our holding in Crawford.” (Melendez-Diaz,
supra, 129 S.Ct. at p. 2533.)

The five-to-four decision in Melendez-Diaz further affirms that its
holding does not apply in the present case. Justice Thomas explained that
he concurred in the majority opinion only because the certificates of
analysis were “quite plainly affidavits” and thus fell ““within the core class
of testimonial statements’ governed by the Confrontation Clause
[citation].” (Melendez-Diaz, supra, 129 S.Ct. at p. 2543.) Justice Thomas
stated that the Clause is limited to “extrajudicial statements only insofar as
they are contained in formalized testimonial materials, such as affidavits,
depositions, prior testimony or confessions [citation].” (Ibid., internal
.quotations omitted.) “When a fragmented Court decides a case and no

single rationale explaining the result enjoys the assent of five Justices, ‘the
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holding of the Court may be viewed as that position taken by those

Members who concurred in the judgments on the narrowest grounds . . .

29 (LA4 L1

b

hd nn

“fettation}—(Marks v United Srates (1977) 430 0.5 188, 193197 SCt.
990, 51 L.Ed.2d 260], omission in original.) “When there is no majority
opinion, the narrower holding controls [citation].” (Panetti v. Quartermain
(2007) 551 U.S. 930, 949 [127 S.Ct. 2842, 168 L.Ed.2d 662].) Therefore,
the concurrence of Justice Thomas provides the holding of the case in
Melendez-Diaz, or at least provides a firm basis for distinguishing
Melendez-Diaz from cases that do not involve formal affidavits.

The certificate in Melendez-Diaz was admitted without accompanying
in-court testimony from a live witness. Because in the present case the
autopsy report was not received into evidence, and instead there was in-

court testimony from a live witness, the narrow holding of Melendez-Diaz

is not applicable to Dr. Lawrence’s testimony.

B. AUTOPSY REPORTS ARE NOT TESTIMONIAL
EVIDENCE

The well established rule is that autopsy reports are medical records, a
type of business or official records within the meaning of Evidence Code
sections 1271 and 1280, that are admissible absent confrontation. (See
People v. Beeler, supra, 9 Cal.4th at pp. 978-981 [autopsy report qualified
as business record within the meaning of Evidence Code section 1271, such
that witness coroner who did not prepare it could testify concerning its
contents]; People v. Clark (1992) 3 Cal.4th 41, 159 [autopsy report
qualified as official record within the meaning of Evidence Code section
1280, such that witness coroner who did not prepare it could testify
concerning its contents].) Having qualified as a proper custodian of
records, Dr. Lawrence could relate the contents of the report during the

testimony to the jury. Additionally, autopsy reports are not testimonial
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evidence within the meaning of Crawford, and Melendez-Diaz did not
change this conclusion.

certificates labeled “testimonial” in Melendez-Diaz. An autopsy report
does not fall within any of the descriptions of testimonial evidence
provided by Crawford. 1t is not prior testimony at a judicial proceeding. It
1s not generated in response to police questioning. Consequently, because
the autopsy report is a nontestimonial official record and business record,
testimony regarding the autopsy report in this case did not violate Dungo’s

Sixth Amendment rights.

1. THE MEDICAL RECORD DISTINCTION
IN MELENDEZ-DIAZ

The confrontation clause does not apply at all to nontestimonial
statements. (See Davis v. Washington, supra, 547 U.S. at p. 824 [holding
that the limitation with respect to testimonial hearsay is “so clearly
reflected in the text” of the confrontation clause that it “must . . . mark out
not merely its ‘core,’ but its perimeter”].) Melendez-Diaz highlighted this
boundary when it emphasized that the drug certificates at issue were
“testimonial” in part because Massachusetts law expressly contemplated
their preparation for use as evidence at trial. (Melendez-Diaz, supra, 129
S.Ct. at p. 2532.) The underlying reason a document is prepared is a key

criterion in determining its testimonial (or nontestimonial) status. (See also

B See Zabrycki, Toward a Definition of “Testimonial”’: How Autopsy
Reports Do Not Embody the Qualities of a Testimonial Statement (2008) 96
Cal L.Rev: 1093, 1115 (hereinafter Zabrycki) [noting that every court post-
Crawford has held that autopsy reports are not testimonial].
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id. at pp. 2539-2540 [“Business and public records are generally admissible

absent confrontation . . . because—having been created for the

administration of an entity s affairs and not for the purpose of establishing
or proving some fact at trial—they are not testimonial”].) This is a point on
which the United States Supreme Court and this Court agree. (People v.
Geier, supra, 41 Cal.4th at p. 607 [in determining whether a statement is
testimonial, “the critical inquiry is not whether it might be reasonably
anticipated that a statement will be used at trial but the circumstances under
which the statement was made™].)

The Melendez-Diaz Court emphasized the purpose-of-preparation
principle when it observed that “medical reports created for treatment
purposes . . . would not be testimonial under our decision today.”
(Melendez-Diaz, supra, 129 S.Ct. at p. 2533, fn. 2.) The Court cited two
state court opinions explaining that medical records are not testimonial in
nature. (/bid.) Both cases held that blood tests—one indicating alcohol,
one indicating drugs—conducted at hospitals where impaired drivers were
treated for their injuries were admissible at the subsequent trials as business
records. (Baber v. State (Fla. 2000) 775 So.2d 258, 260-262; State v.
Garlick (Md. 1988) 545 A.2d 27, 34-35.) The Baber court’s reasoning was
premised upon the reliability of medical records, and it quoted with
approval the following language from the Garlick decision:

The blood sample was not taken for the purpose of litigation.
The testing was performed in the hospital and not by a police
laboratory. ... [{] ...Many hospital tests and procedures are
performed routinely and their results are relied upon to make life
and death decisions. The examining doctor relied on these
objective scientific findings for Garlick’s treatment and never
doubted their trustworthiness. Neither do we. This high degree
of reliability, as we explained early on, permits introduction of
the test results contained in the hospital records presented in this
case without any need for showing unavailability of the
technician and without producing the technician. Under these
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circumstances the constitutional right of confrontation is not
offended.

supra, 545 A.2d at pp. 34-35.)

The Supreme Court in Melendez-Diaz cited the same passage from
Garlick in footnote 2 as an illustration of why “medical reports” are not

testimonial. (Melendez-Diaz, supra, 129 S.Ct. at p. 2533, fn. 2.)

2. THE NATURE AND PURPOSE OF AN
AUTOPSY REPORT

Autopsy reports are no less medical records than the hospital records
discussed in Baber and Garlick, and are prepared pursuant to statutory
mandates without regard to any potential criminal prosecution.
Pathologists are medical doctors. Pathology is a medical specialty, defined
as “[t]he medical science, and specialty practice, concerned with all aspects
of disease, but with special reference to the essential nature, causes, and
development of abnormal conditions, as well as the structural and
functional changes that result from the disease processes.” (Stedman’s
Medical Dict. (24th ed. 1982) p. 1041.) To claim that autopsy reports,
although written by physicians and documenting physiological conditions,
are nonetheless not “medical records” would be a legal fiction.

To the contrary, California law recognizes that autopsy reports are
“medical reports.” Government Code section 27463, subdivision (e),
requires coroners to document the cause of death in an official register
“with reference or direction to the detailed medical reports upon which
decision as to cause of death has been based.” (Emphasis added; see also
18 C.J.S. (2008) Coroners, § 26, p. 286 [“A coroner is a medical expert

rendering expert opinion on medical questions” who makes “factual
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determinations concerning the manner, mode, and cause of death, as

expressed in a coroner’s report . . . ”’].)

Like medical records in other COntexts, autopsy reports are prepared
according to s