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INTRODUCTION

The question presented is: Does a voucher certifying a hired worker’s
status as a “qualified employee” under the Enterprise Zone Act (the “Act”),
issued by an expert agency expressly authorized to do so under the Act,
constitute prima facie evidence of the hired worker’s qualified status, which
can only be tejected by the Franchise Tax Board (“FIB”) upon an affirmative
showing that the expert agency abused its discretion?

The answer is “Yes.” As the Court of Appeal recognized, this result is
compelled by the plain language of Revenue & Taxation Code Section
23622.7, which delegates authority to determine a hired worker’s status as a
“qualified employee” to expert agencies, not the FTB, as harmonized with the
FIB’s general statutory authority to audit and verify the accuracy of tax
returns. The Act cleatly reflects legislative intent to (1) vest discretionary
decision making authority in the certifying agencies with expertise in assessing
whether a hired worker meets the statutory “qualified employee” requirement
for earning the Enterprise Zone employer tax credits for hiring disadvantaged
workers; and (2) relieve Enterprise Zone employers from the burden of
maintaining documentation necessary to supporting the hired worker’s
qualified status after it receives a voucher certifying the worker’s qualified
status from the certifying agency — all the employer is required to maintain is
the agency-issued voucher.

To effectuate legislative intent under the Act, a certifying agency’s
expett assessment of a hired worker’s status as a “qualified employee” cannot
be subjected to tejecdon by the FIB in its role as auditor, absent an
affirmative showing by the FTB that the certifying agency abused its
discretion. This construction of the Act, in light of the FTB’s general auditing

authority, (1) honors the Legislature’s clearly expressed intent to (i) delegate
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discretionary decision-making authority to the expert ’certifying agencies and
(ii) protect the Entetptise Zone employer from the burden of maintaining
documentation necessaty to prove to the FIB’s satisfaction that the hired
employee is qualified, (2) while reserving to the FIB the authority to reject
agency cettifications that the FTB can affirmatively shows to be in excess of
the agency’s discretionary authority.

The Court of Appeal’s decision, having propetly harmonized the Act’s
hiring credits requitements and purposes with the general auditing powers of
the F'IB, must therefore be affirmed.

STATEMENT OF THE CASE

On March 13, 2007, Dicon Fiberoptics, Inc. filed a complaint against
the FTB seeking a tax refund based on tax credits earned under the Enterprise
Zone Act, Gov. Code §7070 ez seq. (the “Act”). Appellants Appendix (“AA”), p.
1. Dicon filed an amended complaint (the “Complaint”) prior to the FTB’s
response, which is the operative pleading in this case.

The Complaint alleges that (1) Dicon earned tax credits under the Act
worth $3.33 million for (2) hiring “qualified employees” to work within an
Enterprise Zone, but (3) the FIB refused to honor $1.1 million worth of the
claimed tax credits because (4) it determined that certain of the hired workers
were not “qualified employees,” even though (5) Dicon satisfied the Section
23622.7(c) requitements for establishing the “qualified” status of these
wortkers by (i) seeking certification of the hited workers’ qualified status from
an agency authotized under the Act to make such a determination; (ii)
obtaining from the agency a “voucher” certifying the “qualified status™ of the
hired employees, and (iii) submitting the vouchers to the FIB upon request.
AA, p. 18. Dicon alleged that the FTB lacked statutory authority to deny tax

credits on the ground that any of the hired employees were not “qualified
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employees” because the Legislature delegated to the agencies identified in the
Act sole authority to determine the qualified status of hired employees. Id.

The FTB demutred, arguing that the Complaint failed to state a viable
tax refund claim because the FTB has the general authority to determine a
workers’ qualified status, without regard for the agency’s determination. 4.4,
pp. 17-19. The trial coutt sustained the demurrer and refused to grant Dicon
leave to amend. AA, p. 238. The Court of Appeal reversed on two alternative
grounds. Firsz, the Coutt ruled that Dicon alleged facts sufficient to state a
viable claim for a tax refund, evén though the Court rejected the particular
theory of recovery stated in the Complaint. S4p Op., p.6.  Alternatively, the
Court ruled that Dicon demonstrated that, if given an opportunity to file an
amended complaint, it could state a viable claim for tax refund, theteby
rendering the trial court’s denial of leave to amend impropet. 4.

The question presented by the FIB’s Petition for Review does not
challenge either ruling. Instead, it addresses an issue decided by the Coutt of
- Appeal in otder to provide “guidance” to the parties and the trial court upon
temand. S/4p Op., p. 7. The Court of Appeal ruled that “vouchers ate ptima
facie proof a wotker is a ‘qualified employee,” but FI'B may audit such
vouchers,” although when it does so, it “bears the burden of rebutting the
voucher’s prima facie value, typically by proving the worker did not meet the
criteria to be a ‘qualified employee.” Id. The Petition for Review challenges
only that ruling. Petition for Review, p. 1.

I. THE COMPLAINT

A.  The local agency issued hiring-credit vouchers worth more
than $3 million

Dicon, a California corporation specializing in fiberoptics, researches,

develops and manufactures products that filter, split, attenuate, switch,
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combine, and monitor light. A4, p. 75. In 2003, Dicon sought certification
for tax credits that it earned under the Act by hiring disadvantaged workers
(described as “‘qualified employees” under the Act) to work within an
Enterprise Zone duting the year ending on March 31, 2001. Dicon sought
certification from the local agency authorized to certify the qualified status of
- hired workers within the Enterptise Zone. .44, p. 77. The local agency
confirmed that Dicon had established operations in the Enterprise Zone and
it certified that numerous workets hired by Dicon were “qualified employees,”
thereby entitling Dicon to tax ctredits in the amount of $3,157,119. The
agency thereupon issued “vouchers” evidencing its certification that the hired
workers were “qualified employees” as defined under the Act. A4, p. 17.

On November 6, 2003, Dicon submitted to the FTB a timely claim for
a tax tefund suppotted by the tax credit vouchers issued by the certifying
agency. AA, p. 18. By doing so, Dicon satisfied its obligations, under Section
23622.7(c), to demonstrate the “qualified” status of the hired employees by (1)
obtaining certification (in the form of “vouchers”) from an authorized agency
and (2) retaining and presenting the vouchers to the FTB upon request.

On October 13, 2006, almost three years after Dicon submitted its
November 6, 2003 tax refund request, the FTB rejected $1,104,992 worth of
tax credits because the FIB disagreed with the local agency’s determination
that certain hired workers were “qualified employees.” The FIB advised
Dicon that it would not receive $1.1 million worth of credits unless Dicon
submitted additional evidence (not tequested by nor presented to the certifying
agency) demonstrating the rejected employees’ “qualified” status. Dicon,
which had no documentation that was not already presented to the certifying
agency, filed suit challenging the FTB’s denial of the tax credits. .44, p. 74,
75, Opening Brief on Appeal, pp. 5, 26-27; Reply Brief on Appeal, pp. 14-15.
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B. The FTB disagreed with the local agency’s qualified-
employee certification determinations

The FTB’s Opening Brief erroneously implies that Dicon’s vouchers
were denied because there was no documentation whatsoever evidencing the
qualified status of the rejected employees (other than the vouchers
themselves). The implication is either that Dicon failed to provide supporting
documentation to the local agency or that the local agency failed to provide
Dicon’s supporting documentation to the FIB. Opening Brief, pp. 2, 4, 6. But,
contrary to the FIB’s assertion, Dicon’s Complaint (which must have been
accepted as true for purposes of ruling on the demurrer) did not allege ot
admit that any of its vouchers requests were denied because Dicon failed to
provide supporting documentation to the local agency or that the local agency
failed to provide the supporting documentation to the FTB.

In fact, the FIB reviewed Dicon’s supporting documentation, but
nevertheless denied $1.1 million worth of vouchets due to a difference of opinion
between the FIB and the local agency over the “qualified” status of certain
hired employees, not due to an absence of documentation. Dicon intends to
allege in an amended complaint that it submitted documentation % the local
agency suppotting a// of its voucher requests. Dicon will allege with
particularity that (1) the local agency maintained the suppotting
documentation (even though the Department of Housing and Community
Development did not promulgate its record-keeping regulations until after
Dicon filed for tax credits) and (2) the documentation was available to and
reviewed by the FIB. Thus, contraty to the FIB’s implication, Dicon will
allege that (1) all of its voucher requests to the local agency were evidenced by

documentation suppotting the hited workers’ “qualified” status and (2)
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Dicon’s documentary evidence was (i) maintained by the local agency, (ii)
available to the FIB, and (iii) actually reviewed by the FTB.

I1. THE DEMURRER AND TRIAL COURT RULING

The FTB demutred to the Complaint, attacking Dicon’s theory that the
FTB lacks statutory authority to review and reject the certifying agency’s
employee-qualification determinations. .44, p., 32 Although the Act
expressly authorizes the agencies listed in Revenue & Taxation Code Section
23622.7(c)! to determine whether hired workers are “qualified employees”
under the Act, the FTB argued that its general power to audit and review tax
returns (Sections 19032 and 19501) implicitly confers upon it the authority to
determine sndependently whether hired workers certified by the local agencies
actually meet the qualified-employee standard. AA, pp. 38-39. Dicon opposed
the demutrer, arguing that the Legislature expressly delegated exclusive
authority to the certifying agencies with expertise on matters of local business
conditions and employment opportunities. A4, pp. 58-59, 61-63.

The trial court sustained the demurrer, r.uling that the FIB’s general
authority to ascertain the correctness of tax returns empowers it to reject the
certifying agency’s exercise of judgment in making a “qualified employee”
determination. .4A4, p.238. Although Dicon expressly requested leave to
amend (AA, p. 72), the trial court sustained the demurrer without leave to
amend. AA, p. 238.

III. 'THE COURT OF APPEAL’S DECISION

Dicon atgued on appeal that (1) the Complaint states a viable claim for

tax refund because the FIB lacks the statutory authority to second-guess a

1 Statutory references are to the Revenue & Taxation Code, unless otherwise
specified.
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local agency’s determination that hired individuals for whom vouchers were
issued are ‘“‘qualified employees” under Section 23622.7(b)(4)(A) of,
alternatively, (2) Dicon should have been granted leave to amend because, even
if the FTB has statutory authority to review such determinations, it
erroneously determined that the rejected vouchers were impropetly issued.
Opening Brief on Appeal, pp. 1-3, 10-19, 31-34.

The Court of Appeal reversed, holding that the Complaint alleged facts
sufficient to state a cause of action against the FTB for a tax refund. S4p Op.,
.6. While the Court of Appeal rejected Dicon’s theory that the FTB lacks any
authority to reject vouchers issued by statutotily-authorized local agencies, it
nevertheless concluded that the Complaint adequately alleges that vouchets
were impropetly denied on the merits. Id. Alternatively, the Court held that
the trial court should have granted Dicon’s request for leave to amend. Id.
The Court ruled that Dicon demonstrated on appeal that it could state a viable
tax refund claim by alleging that the FIB incorrectly denied vouchers based
on (1) the FIB’s improper applicaﬁon of an unlawfully demanding standard of
proof for demonstrating a hired worker’s qualified status, and (2) the FIB’s
improper refusal to accept vouchers for wérkers whose eligibility to
patticipate in certain economic assistance and jobs programs satisfied the
“qualified employee” requirement as a matter of law, thereby warranting the
issuance of vouchers. S4p Op., p.7.

The Court of Appeal also addressed “the unanswered legal question
looming over these proceedings: Does FTB’s authority to examine and audit
tax returns permit FIB to reject a voucher issued by a local employment ot
social service agency” and, if so, what weight (if any) must be given to the
local agency’s determination? Skp Op., p.7. The Court of Appeal answered as

follows: “We hold that vouchers are prima facie proof a wortker is a ‘qualified
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employee,” but FIB may audit such vouchers. In such an audit, FI'B bears
the burden of rebutting the voucher’s prima facie value, typically by proving
that the worker did not meet the critetia to be a ‘qualified employee.” In trying
to meet that burden, FIB may not tely on the employer’s failure to produce
duting the audit documents establishing a worker’s eligibility to the extent
regulations governing the tax credit charge the enterprise zone, not the
employet, with the obligation to maintain documents of workers’ eligibility.”
Id at 7-8.

In so concluding, the Court of Appeal harmonized the Legislature’s
clearly-expressed intent to delegate decision-making authority to the certifying

agencies with the FTB’s general authority to assure the accuracy of tax retutns.

LEGAL ARGUMENT

I. THE FTB CANNOT SECOND-GUESS “QUALIFIED EMPLOYEE”
DECISIONS MADE By THE EDD OR LOCAL AGENCIES

A. The Act Delegates Authority To Determine A Worker‘s
Qualified Status To The EDD And Local Agencies

Section 23622.7(c) exptessly delegates responsibility for determining
whether hired workers meet the “qualified employee” requirement to the
Employment Development Department (EDD) and local agencies
administering the Entetprise Zone or administering a number of identified
job/training programs (collectively referred to as “local agencies”) and their
agents. By delegating decision-making responsibility to the EDD and local
agencies with expertise in economic and employment-related issues, the
Legislature increased the probability that tax credits would be earned by
Enterptise Zone employers hiring truly disadvantaged workers.

The Act’s express delegation language precludes a construction that

would allow the FIB, under the guise of petforming its general auditing
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functions, to second-guess the EDD’s ot a local agency’s expert judgment that
the qualified-employee standard has been satisfied. The FIB nevertheless
argues that its general statutory authority to audit tax returns implicitly allows
it to determine independently a hired worker’s qualified status, without paying
any deference whatsoever the EDD’s or to a local agency’s expertise.

The current dispute between Dicon and the FIB is not whether the
FTIB has authority, as auditor, to teject vouchers that were issues in excess of
the certifying agencies’ discretionary authority. Dicon accepts that the FIB’s
general authority empowers it to reject vouchers if (but only if) the FIB
shows, by affirmative evidence, that the certifying agency’s determination was
an abuse of its discretionary authotity. The parties disagree as to whether the
FTB has séatutory authority to substitute its own judgment for that of the
certifying agencies. Dicon contends that the Act’s clear statutory delegation of
discretionary authority to the expert agencies precludes the FIB from
nullifying their exetcise of discretionary authority. The FIB’s construction,
which arrogates to itself a power to reject certifying determination based on a
mere difference of opinion, must be rejected because it would defeat the
clearly expressed legislative intent to vest the expert agencies with discretion to

determine whether a hired worker is a “qualified employee.”?

2 While this case involves certification determinations made by a local agency,
the statutory language applies with equal force to determinations made by the
EDD. Thus, the FIB’s contention that, in petforming its auditing function, it
may reject a cettification determination made by a local agency, necessatily
implies that it may likewise disregard certification determinations made by the
EDD because there is no basis in the statutory language for distinguishing
between the EDD and the local agencies.
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1. The Act offers tax credits to stimulate the hiring of
disadvantaged workers in Enterprise Zones

The Act authorizes local governments to designate and manage
Enterprise Zones within their jurisdictions upon approval of the “Enterprise
Zone” designation by the California Department of Housing and Community
Development (“DHCD”). Gov. Code §7073. The FIB disparages Enterprise
Zones and their administrators by characterizing them as functioning “more
like a trade group or matketing organization whose primary funcdon is to
attract and accommodate enterptise zone employers.” Opening Brief, p. 4. But
the promotion of business and the employment of disadvantaged workers in
Enterprise Zones are legitimate legislative goals expressly promoted by the
Act. Indeed, the purpose of the Act is to encourage business development in
depressed areas through economic and regulatory incentives, thereby
encoutaging private investment. Gov. Code §7071(a).

The Legislature’s strong desite to stimulate economic growth in
Enterprise Zones is reflected by the statutory directive that the DHCD assist
local governments in “marketing” their Enterprise Zone programs, that the
DHCD “help businesses to participate in [such] program][s],” cootrdinate the
activities of other state agencies to facilitate Enterprise Zone goals, and make
the provision of such setvices “a high priority of the Depattment.” Gov. Code
§7076. The promotion of Enterprise Zone programs by local governments is
therefore a guiding ptinciple for the successful implementation of the Act.

Among the Act’s tools for Enterprise Zone revitalization is the
“hiring credit.” Section 23522.7(a) provides that qualified Enterprise
Zone employers may eatn tax credits for hiring disadvantaged workets.
The hiting credit provision allows a qualified employer who hires a “qualified

employee” to earn credits against tax liabilities attributable to the employer’s
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Enterprise Zone activities. Id The Act thereby provides an economic
incentive for businesses in Enterprise Zones to hire disadvantaged workers.

2. The Act expressly authorizes the EDD and local
agencies to determine a worker’s qualified status

When the Act was first promulgated, the question of whether a hired
worker faced sufficient employment disadvantages to earn the employer a tax
credit was answered by reference to a simple, non-discretionary standard. A
tax credit was earned, among other ways, by hiring a worker enrolled in an
economic assistance or job program listed in the Act® But in 1994, the
Legislature expanded the scope of the “qualified employee” categoty,
widening coverage from those who participated in a listed program to those
eligible to participate in a programs. AA, 84 (Asser. Com. on Revenue and Taxation,
Apnalysis of Sen. Bill No. 1770 (1993-1994 Reg. Sess.) as amended June 2, 1994.

The question of whether a worker is e/igible to participate in one of the
economic assistance ot job programs covered by the Act raises a different kind
of question than whether a worker is actually enrolled in such a program. Under
the pre-1994 statutotry framework, where the question was simply whether the
worker was an actual participant in a covered program, the employer simply
applied to the FIB for a tax credit based on documentation proving the
worker’s actual patticipation in a qualifying program. The FTB, as auditor,

could easily verify the hired worker’s participation through the documentation.

3 The economic assistance and job programs covered by the Act include the
Job Training Partnership Act (JTPA) and its successor program, the
Workforce Investment Act; the Greater Avenues for Independence Act of
1985 (GAIN); unemployment insurance benefits available to dislocated
workers; a “state rehabilitation program” for disabled workers; and benefits
under Supplemental Security Insurance, Aid to Families with Dependant
Childten, food stamps, ot state or local general assistance. Rev. & Tax. Code §

23622.7(b)A)(A)()(D).
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No expertise in local economic or employment conditions was required to
verify the employee’s participation in a covered program. Thus, there was no
statutory requirement before 1994 that the qualified status of hired workers be
cettified as a prerequisite to seeking tax credits.

But the 1994 amendment changed the nature of the “employee
qualification” tequirement by expanding the scope of qualified employees to
those eligible to patticipate in one of the listed programs. Whether a
particular worker is elgible to participate in a covered program is a question
that will often require the exercise of judgment. And the judgment that must
be exercised in assessing a worker’s eligibility is aided by haviﬁg expertise in
local business and employment conditions, which are subjects within the
expettise of the EDD and the local agencies, but not the FIB. See Cal.
Franchise Tax Board, summary analysis of Sen. Bill No. 2023 (1995-1996 Reg.
Sess.) Sepf. 6, 1996, as amended Aug. 31, 1996, p. 6.

The broader scope of the amended “qualified employee” requirement —
and the discretionary nature of the new definition — caused the Legislature to
protect against fraud or mistake by requiring those seeking tax credits to
obtain certification of a hired worket’s “qualified employee” status from a
neutral third party with expertise in applying the conditions that make one
eligible to participate in one of the covered programs. The Act delegates
responsibility for certifying that a hired worker meets the statutory standard to
the EDD and local agencies with such expertise:

“The taxpayer shall . . . (1) Obtain from the Employment

Development Department, as permitted by federal law, the /ca/

county ot city Job Training Partnership Act administrative

agency, the bcal county GAIN office or social setvices agency,

or the /local government administering the enterptise zone, a
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certification that provides that a qualified employee meets the

eligibility requirements . . . ” §23622.7(c) (emphasis added).
Thus, employers seeking tax credits for hiring qualified employees must obtain
a “voucher” from a statutorily-authotized agency (whether the EDD or a local
agency) certifying that the hired wotkers are “qualified employees.” This
express delegation of decision-making authority to the EDD and the local
agencies is the Act’s exclusive delegation of decision-making authority on the
limited question of whether a hired individual is a “qualified employee.”

3. The statutorily-identified agencies have expertise in
assessing a disadvantaged worker’s qualified status

Why did the Legislature single-out the EDD and local agencies to
certify the disadvantaged status of hired workers? Because these agencies
have the expertise needed to make accurate determinations. The assessment
of eligibility for participation in one of the Act’s listed programs often requires
the exercise of judgment and the EDD and local agencies have expettise in
assessing the factors that make someone eligible to participate in the covered
economic assistance and job programs.

The need for expertise flows from the statute’s broad definition of
“qualified employee” as a person who, immediately ptior to employment, is
any of the following: (1) Eligible for services under the federal Jobs Training
Act (or its successor, the federal Workforce Investment Act) or who is
receiving ot is eligible to reccive subsidized employment, training or services
funded by the federal Jobs Training Act (or its successor); (2) Eligible to be a
voluntary or mandatory registrant under the State’s Greater Avenues for
Independence Act of 1985, codified under Article 3.2 (commencing with
Section 11320) of Chapter 2 of Part 3 of Division 9 of the Welfare and
Institutions Code (“GAIN™); (3) An “economically disadvantaged individual”
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14 years of age or older; (4) A “dislocated worker” who meets any of the
following requirements: (2) Has been terminated, laid off or received notice of
termination or layoff, is eligible for or has exhausted unemployment insurance
benefits, and is “unlikely to return to his or her previous industry or
occupation;” (b) Has been terminated, laid off or received notice of
termination or layoff as a result of any permanent closure or any substantial
layoff at a plant, facility, ot enterprise; (¢) Is long-term unemployed and has
limited opportunides for employment or reemployment in the same or a
similar occupation in the area in which the individual resides, including an
individual 55 years of age or older who may have substantial barriers to
employment by teason of age; (d) Was self-employed and is unemployed as a
result of general economic conditions in the community in which he or she
resides or because of natural disasters; ot (d) Is a seasonal or migrant worker
who expetiences chronic seasonal unemployment and undetemployment in
the agricultural industry, aggravated by continual advancements in technology
and mechanization. Rev. & Tax. Code §23622.7(b)(4)(A) ().

Whether an individual is eligible to participate in the Jobs Training
Partnership Act (“JTPA”), ot its successor, the federal Workforce Investment
Act, or the GAIN program requites an individualized assessment of (1) the
particular employee’s situation and (2) business conditions and job
opportunities in the local area. The necessity for expertise on employment-
related issues and local business conditions is made explicit by the EDD-
promulgated Technical Assistance Guidelines for local agencies in determining
eligibility for benefits under the federal Workforce Investment Act (“WIA”).
AA, pp. 98-101, 102-163.

The EDD Technical Assistance Guidelines make clear that local

discretion is often a significant aspect of a WIA eligibility determination.
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Section I of the EDD Technical Assistance Guidelines, titled “Locality
Flexibility,” emphasizes that (1) the WIA “provides local areas increased
flexibility to implement systems that best suit the needs of local communities™
and (2) the “State of California supports the idea that local workforce
investment areas are best positioned to exetcise this flexibility, which aids in
ensuring a strong role for local boards in California’s workforce investment
system.” AA, p. 107 (WLA Eligibility Technical Assistance Guide). 'The flexible
WIA standards governing local agencies in determining an employee’s
eligibility make clear that such local, non-tax issues are ill-suited for FIB
reéolution. The EDD’s Guidelines confirm that local authorities rely on their
locality-based expertise in assessing eligibility for program participation:
“Eligibility Documentation and Verification

The [WIA] and the regulations do not address the issues of
eligibility documentation and verification. The [Department of
Labor “DOL”} has not yet provided eligibility documentation
and verification guidance; however, DOL allows cwonsiderable state
and local flexcibility in this area. Therefore, local arcas are at liberty fo
establish their own documentation and verification policy and procedures.

The documentation and vetification process should be customer
friendly and not add to the frustrations already experienced by
individuals who are out of work. It is the purpose of WIA
programs to assist people who are having difficulty finding
employment. It is not the intention of this progtam to
discourage patticipation by imposing difficult documentation
and verification requitements. Local areas have the flexibility and
local discretion to design documentation and verification systems that are less
burdensome than the predecessor programs. Section X of this technical
assistance guide includes a form for local areas to use in
developing their own lists of acceptable documentation. Sample
tables of acceptable documentation are also included (A#achment
2) for local ateas to adopt #f they choose not to develop their own.”
AA, p. 109 (emphasis added).
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The necessity for exercising judgment and expertise in such local

business and employment-opportunity matters is further necessitated by some

of the Act’s other eligibility options, which likewise require the exetcise of

judgment on matters outside the FTB’s area of expertise:

. Whether the employee was, before being hired, “an
economically disadvantaged individual.” §23622.7(b)(4)(i)(I1]);

° Whether the employee was “a dislocated worket” who:

o}

was “unlikely to return to his or her previous industry or
occupation”; §23622.7(b)4)(@)(11])(aa);

was “long-term unemployed” and “has limited
opportunities for employment or reemployment in the
same or a similar occupation in the area in which the

individual resides;” §23622.7(b)@)(iv)(I1D) (¢c);

was self-employed and is unemployed “as a result of
general economic conditions in the community in which

he or she resides;” §23622.7(b)(4)(zv)(1])(dd); or

who “is a seasonal or migrant worker who experiences
chronic seasonal unemployment in the agriculture

industty, aggravated by continual advancements in
technology and mechanization.” 23622.7(b)(#)(tv)(I1I) (sg).

The Legislature’s purpose in adopting the highly discretionary eligible-

for-program-benefits standard was to make tax credits available for the hiring

of a much wider pool of disadvantaged individuals facing employment

obstacles. .AA, pp. 84-85(Assem. Com. on Revenue and Taxation, Analysis of Sen.

Bill No. 1770). Proper identification of those qualified for program benefits

necessitates a consideration of local business conditions and employment

opportunities, subject matters that fall outside the FIB’s tax-related area of

expertise. The Legislatute’s purpose would be sactificed if, as the FI'B argues,

it is deemed to have the implied power to substitute its own non-expert

judgment for that of the EDD or local certifying agencies with the expertise
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necessaty to determine an employee’s qualifications in light of local business
conditions and employment opportunities.

B. The Legislature’s Delegation Of Discretionary Authority
To Certifying Agencies Prohibits The FITB From Nullify-
ing Their Discretionary Determinations

The FIB contends that its general auditing authority allows it to
determine sndependently whether hired workers are qualified employees under
the Act, without accotding any deference to the expert agency’s determination.
A consequence of the FIB’s interpretation is that the exclusive statutory grant
of authority to the EDD and local agencies to determine the qualified status of
hired workers would be subject to FIB nullification whenever the FIB
disagtees with an expert agency determination. That unilateral power would
defeat the Legislature’s specifically-expressed intention to vest the expert

agencies with discretionary authority to certify a worker’s “qualified” status.

1. The statute reflects legislative intent that the certify-
ing agencies determine employee qualification

The cardinal rule of statutoty construction is to ascertain and effectuate
legislative intent within the parameters of statutory language. Code of Civil
Proc. §1859; Pegple v. Coronado, 12 Cal.4th 145,151 (1995). All other rules of
statutory construction are subject-to this controlling principle because the
object and purpose of statutory interptetation is to determine the Legislature’s
intent. Los Angeles Co. v. Frisbee, 19 Cal.2d 634, 639 (1942). Here, the plain
language of Section 23622.7(c) delegates to the EDD and local agencies the
authority to certify a hired worket’s qualified status. This clearly-expressed
delegation of decision-making authority reveals the Legislature’s obvious and
presumptively controlling intent to entrust the certifying agencies with
responsibility for determining whether hired workers meet the qualified-

employee standard. Cf. City of Santa Monica v. Gongalez, 43 Cal.4th 905, 919
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(2008) (“the statutory language is usually the most reliable indicator of
legislative intent”). This Court must therefore “give the statute a reasonable
construction conforming to [that] legislative intent.” [d.

The exclusive nature of the statutory delegation belies any implication
that the Legislature intended that the FIB, wielding its general auditing
powers, could nullify an agency certification simply because it disagrees with
the agency’s judgment. The explicit statutory reference to the listed certifying
agencies precludes any assumption that another agency, not mentioned in the
statute, has the implicit ot merely general authority to reject their certification
determinations. Had the Legislature intended to authorize the FIB to
independently review and teject discretionary determinations by cettifying
agencies without showing an abuse of discretion, it would have said so
expressly in the statute. See Dyna-Med, Inc. v. Fair Employment & Housing
Comm., 43 Cal.3d 1379, 1391 & n. 13 (1987) (applying the rule of expressio unius
est exclusion alterius, “the exptession of some things in a statute necessarily
means the exclusion of other things not expressed”).

The FTB has made the converse argument, that if the Legislature had
intended to vest the certifying agencies with exclusive decision-making
authority, not subject to nullificadon by the FTB, it would have so ptovided.
The FTB’s argument, however, overlooks the fact that the Legislature
expressly delegated discretionary decisional authority to the certifying agencies
by listing them in Section 23622.7(c), without qualifying that authority ot
otherwise implying that their discretionary determinations would be subject to
nullification by the FIB without any deference. It would make no sense for
the Legislature to vest discretionary authority in the statutorily-identified
agencies with expertise in the subject matters relevant to the qualified-

employee inquity, only to allow their decisions to be second-guessed by the
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FTB, without requitring any deference whatsoever, even though the FIB lacks
the substantive expertise of the certifying agencies.

Section 23622.7(c) also reveals the Legislature’s intent to delegate
decisional authority to the EDD and local agencies by expressly limiting the
taxpayet-employet’s record-keeping obligations in a manner inconsistent with
the risk of de novo FTB reconsiderations and rejection of the agency’s
certification determination. Section 23622.7 limits the taxpayer’s record-
keeping obligation to (1) obtaining a voucher from the EDD or an authotized
agency and (2) retaining the voucher for presentation to the FIB upon its
request. This statutory cettification system implies that (1) the authorized
agency, whether the EDD or a local agency, determines whether a hired
worker is qualified; (2) it issues a voucher certifying the worker’s qualified
status; and (3) the FIB satsfies its auditing function by obtaining the voucher
from the employer seeking tax credits — not by making its own, independent
determination of whether the worker is qualified.

2. The agencies’ specific discretionary authority
trumps the FTB’s merely general auditing authority

The FTB argues that its general powers to administer the Revenue and
Taxation Code and determine the cotrect amount of corporate taxes trump
the Legislature’s specific delegation of discretionary certification authority to the
EDD and local agencies. Thus, acéording to the FIB, the Legislature’s silence
as to whether the FIB has authority to independently assess and reject
discretionary agency determinations gives rise to a presumption that the FI'B
has such authority.

But the rules of statutory construction demonstrate that just the
opposite is true: “[I}t is a rule of statutory construction that a specific statute

shall take precedence over a more general one touching on the same subject.”
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Santa Clara Valley Transp. Authority v. Rea, 140 Cal.App.4th 1303, 1318-1319
(2006); De Anza Santa Cruz Mobile Estates Homeowners Assoc. v. De Anga Santa
Cruz Mobile Estates, 94 Cal. App.4th 890, 911-912 (2001) (“it is a generally
accepted rule of statutory construction that a general statute must bow to a
more specific statute addressing the same subject”). Thus, “a special statute
dealing with a particular subject constitutes an exception so as to control and
take precedence over a conflicting general statute on the same subject.”
Turlock Irrigation Dist. v. Hetrick, 71 Cal.App.4th 948, 953 (1999), quoting
Conservatorship of Ivey, 186 Cal. App. 3d 1559, 1565 (1986); Pegple v. Tanner, 24
Cal.3d 514, 521 (1979). The special delegation of authority supplants the
general “notwithstanding that the general provision, standing alone, would be
broad enough to include the subject to which the more particular one relates.”
Id. Construing the FIB’s powers to trump the specific authority granted
under §23622.7(c) would undermine legislative intent to delegate responsibility
and flexibility to the agencies with expertise.

This delegation does not undermine the FIB’s auditing function. It
streamlines and facilitates the FIB’s role in auditing the “qualified employee”
requirement by (1) requiring that the certifying agency document its
determination by issuing a vouchet, and (2) providing the voucher to the
taxpayer, who must (3) provide it to the FIB upon request. Rev. & Tax. Code
§23622.7(c)(2). 'This statutoty requitement implies that the FTB’s role, in
auditing the “qualified employee” requitement, is to verify that an authorized
agency issued the requisite voucher — not to independently assess the validity
of that certification or otherwise requite the taxpayer to “prove” a hired
worket’s “qualified” status to the FIB’s satisfaction. Had the Legislature
intended  to subject the taxpayer to de movo FIB review of the agency

certification, then the statute would not simply instruct taxpayers to maintain
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the agency vouchers. The statute would have warned taxpayers to maintain all
documents necessary to suppott a finding of employee qualification. The
statute, however, simply requires taxpayers to retain the agency-issued
voucher. Unless the Legislature intended to create a trap for the unwary,
which it‘ obviously did not, the limited document-retention requitement
implies that the agency’s determination is not subject to de #ovo FTB review.

C. The Act Limits The FTB’s General Auditing Authority
Over Hiring Credits

The FTB has atgued that Dicon’s construction of Section 23622.7(c) as
vesting decision-making authotity in the EDD and local agencies would usutp
the FTB’s statutory duty to audit tax returns. The FTB’s argument is based on
the presumption that its authority to audit tax returns necessarily implies the
power to review the correctness of any decision serving as a pte-requisite to
earning a tax-related benefit on a de nowo basis, even an administrative
determination that involves the exetcise of judgment by an agency with -
expertise not shared by the FIB. There is no basis in law or logic for that
presumption.

Where the statute provides that another agency is responsible for
certifying an element necessaty to obtain a tax benefit, such as the “qualified
employee” requirement, the taxpayer demonstrates it has satisfied that element
by documenting that it has received the required determination. The
delegation of disctetionary decision-making authority to an expert agency does
not usurp the FTB’s auditing authority, it merely alters the scope of the audit.
Instead of determining independently whether a hired worker is a qualified
employee, the FTB’s auditing function is to verify that an authorized agency
has issued a voucher and, in doing so, acted within its discretionary authority.

Thus, the FTB remains fully empoweted to audit the tax returns of those
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seeking hiring credits and determine the veracity of those returns, but (1) it
cannot substitute its own judgment for that of the agency authorized to make
a discretionary determination and (2) it cannot base its assessment on the
taxpayer-applicant’s failure to produce suppotting documents to the FIB
because the Act exptessly limits to taxpayer-employer’s duty to maintain and
produce supporting documentation.

The Act’s use of the term “certification” makes clear that Dicon’s
construction is fully consistent with (not a usurpation of) the FIB’s tole as
auditor. Section 23622.7(c)(1) states that a taxpayer claiming a credit for hiring
a qualified employee must obtain certfication from a statutorily-authorized
agency, thereby verifying that the hired employee is “qualified.” The word
“certification,” which is commonly defined as the act of certifying or the state
of being certified, is detived from the words “certificate” and “certify.”
Webster’s II New College Dictionary, p. 183 (2001). A “certificate” is “a document
testifying to accuracy or truth.” Id. To “certify” is “to confirm formally as
true, accurate or genuine, esp. in wtiting.” Id Agency certification of an
employee’s “qualified” status, which is documented through a written
voucher, therefore confirms “formally as true, accurate or genuine” the
employee’s qualification under the Act. The FTB, by obtaining the voucher
from the taxpayer, thereby satisfies its traditional auditing function by
confirming through the documentaty record that the hired worket’s status has
been certified in the manner tequired by law.

Consider also that hiring credits are earned by hiring workers who
receive or are eligible to receive food stamps. Rez. & Tax. Code §
23622.7(b)#)(A)(VII). Applying the FTB’s logic to vouchers earned by hiring
recipients of food stamps, the FIB’s auditing power would presumably

authorize it to determine whether the hired wotkers were actually eligible to
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receive food stamps, although it lacks the expertise to make that
determination. The FTB could not, according to the logic of its atrgument, be
required to accept the legitimacy of another agency’s (expert) determination
that the food stamp tecipients were actually eligible to receive the food stamps
they received.; (Certainly, the Legislature did not intend to award tax credits
for hiring workers who fraudulently participated in the food stamps program.)
The same logic would apply to any worker whose qualified status is based on
the receipt of a benefit or setvice ot participation in a covered program. Just
as the FIB argues that it is not required to accept the expert determination
behind a certifying agency’s voucher, so too does logical consistently require it
to argue that it is not requited to accept the legitimacy of another agency’s
(expert) determinatdon the a hired worker was entitled to receive qualifying
benefits or participate in covered programs.

The impropriety of the FIB’s position, whereby it arrogates to itself
the unrestricted power to determine whether a hired individual is a “qualified

2

employee,” without any deference to the Section 23622.7(c) agency’s expert
determination, is further illustrated by considering this hypothetical: Suppose
that the Legislatute enacted a statute providing a tax exemption for individuals
with a specified form of chromosomal damage, the identification of which re-
quires the exercise of judgment based on the presence or absence of various
indicia of the condition — none of which are determinative, but are considered
relevant by those with expertise in making a diagnosis. The statute conferring
this exemption further provides that individuals seeking to claim this tax bene-
fit must submit to physical examinations by one of several listed expert agen-

cies with scientific and medical expertise in diagnosing the (difficult to verify)

condition. Finally, the statute provides that a taxpayer secking to claim the
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exemption must (1) retain a copy of the written “vouchet” certifying the

agency’s determination and (2) present it to the FIB upon request.

The FTB would satisfy its auditing function under this hypothetical by
obtaining a copy of the voucher. If, however, the FTB has reason to suspect
fraud or mistake, it may conduct its own investigation, but in doing so it can-
not require that the taxpayer submit to another physical examination just be-
cause the FTB’s own expert might draw a different conclusion. But, applying
the FTB’s interpretation to the hypothetical, it would claim for itself the gen-
eral authority to determine independently whether the taxpayet has the requi-
site chromosomal condition. That authority would empower the FIB to es-
tablish, to its own satisfaction, that the taxpayer suffers from the requisite
condition, without deference to the statutoty agency’s medical/scientific de-
termination. Indeed, under the FIB’s intetptetation, its auditors, lacking
medical or scientific expertise, could make their own independent (non-
expert) judgments about whether there are sufficient indicia of the requisite
condition. The FIB’s general “auditing” function, as posited by the FIB,

would thereby usurp the judgment of the legislatively-selected expert agency.

There is no significant difference between the hypothetical and the
situation presented in this case. The hypothetical simply demonstrates in
more graphic terms the manner in which the FIB’s interpretation would
effectively nullify the legislative delegation of discretionary authority to the
expert agencies. If the FTB is deemed to have the general power to exercise
its own independent judgment, though lacking the expertise of the
legislatively-identified agencies, then the Legislature’s specific delegation to the
expert agencies would be usurped by the FTB’s merely general auditing

function.
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D. The Legislature Balanced The Act’s Competing Goals By
Delegating Authority To The Certifying Agencies

The ptimary purpose of the Act’s hiring credit is to encourage
Enterprise Zone businesses to hired disadvantaged workers. And by
expanding the scope of the “qualified employee” category, the Legislature
hoped to encourage the hiring of a broader range of disadvantaged workers.
The Legislature was, however, concerned that by expanding the scope of
“qualified employees” to include those eligible for covered benefits, the tisk of
fraud and mistake also increased. The FTB, focusing on the risk of fraud to
the exclusion, argues that the Legislature must have intended that the FIB
have the power to determine a hited worket’s qualified status independent of
the expert agency’s determination because a second layer of de novo review
would protect against the tisk of fraud. Opening Brief, pp. 25-26. What the FIB
fails to acknowledge is that the Legislature chose to reduce the risk of fraud ot
mistake by delegating cettification authority to the experts — the EDD and
local agencies — not the FIB.

1. “Quualified employee” was expanded to promote the
hiring of a broader class of disadvantaged workers

~ The plain language of Section 23622.7(c) reveals that the Legislature
balanced the primary goal of encouraging the hiring of disadvantaged workers
with the subordinate concern about the risk of fraud/mistake by delegating
responsibility for confirming the hired worker’s “qualified” status to the
agencies with sensitivity to and expertise in assessing the conditions that
render a worker disadvantaged in the local employment market. This
certification procedure was the Legislature’s plainly chosen method for

balancing incentive promotion and fraud prevention.
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The FIB, however, takes a myopic glance at the legislative history,
implying that the Legislature was obsessed by the fear of fraud, but somehow
too paralyzed by that fear to take direct, corrective legislative action. Opening
Brief; pp. 25-26. The FIB cites legislative history indicating that legislators
opposed to a priot, rgjected version of the 1994 Amendment were concerned
about the risk of fraud created by expanding the definition of “qualified
employee” to wotkers metely eligible for participation in covered programs.
While this legislative history accurately reflects legislative concern with a prior
version of the bill, the FI'B ignores the legislative response to that concern.
The Legislature chose to protect against the risk of fraud or mistake by
requiring certification of hired workers’ qualified status by the EDD or local
agencies with expertise. This was the chosen statutory mechanism for
protecting against the risk of fraud or mistake, without over-compensating by
imposing anti-fraud/mistake protections that would increase the burden of
seeking hiring credits, thereby impairing the Act’s hiring incentive.

The primacy of the Legislature’s goal of promoting the hiting of a
broad class of disadvantaged workers, and its concern that the ptior incentive
structure was inadequate to that task, is obvious from the legislative history.
In 1994, the Legislature determined that that the economic incentives for
hiring disadvantaged workets were far too narrow to have the intended impact
on hiring within Enterptise Zones. Consequently, the Legislature decided to
broaden the class of “qualified employees™ to cover those eligible for program
benefits. AA, p. 84 (Assembly Comm. on Rev. & Taxation, SB 1770, Aug. 15,
1994) (noting that the 1994 amendment “deletes the requirement that a petson
must be receiving specific job training services in order to qualify for the

current EZ hiring credit and specifies only that the person must be eligible for
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services”).# The 1994 amendment was designed “to broaden the pool of
individuals whom an Enterprise Zone employer can hire and still qualify for
the EZ hiring tax credit.” Id. By expanding the scope of “qualified employee”
to “cover anyone who meets the eligibility requirements for the specified
programs, regardless of whether they have ever attempted to enroll for
services,” the Legislature abandoned the former, objectively-discernable
standard. AA, p. §4-85. Proponents of the revision believed that by loosening
the standards for qualification, the amendment “will result in a greater number
of low-income employees being hired.” .AA4, p. §4-85.

2. The EDD/local agency certification requirement
was intended to prevent fraud or mistake

The Legislature recognized that by adopting a “qualified employee”
standard that depended upon a disctetionary assessment of a hired worket’s
status, it enhanced the risk that some employers might (inadvertently or
intentionally) seek hiring credits for employees who were not qualified. A4,
p. 85 (Assembly Comm. on Rev. & Taxation, SB 1770, Aug. 15, 1994). That type
of risk is an inherent problem with the selection of a “soft,” disctetionary
standard for determining employee qualification. Unlike the prior non-
discretionary standard, eligibility for participation in the job-related benefit
programs cannot always be vetified by a single document evidencing the
employee’s actual participation in a specified program. Instead, confirmation
of an employee’s eligibility often necessitates an individualized analysis, taking

into account individual and locality-based variables, such as those identified in

4 'This broad definition was retained when the Legislature combined the
Enterprise Zone Act of 1984 and the Employment and Economic Incentive
Act of 1985 into the 1996 Act. Rev. & Tax. Code §23622.7(b)(4)(A)(@)(D)-(V]).
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the EDD’s Technical Assistance Guidelines for determining eligibility for
patticipation in the Workforce Investment Act (AA, p. 98-163).

The Legislature chose to protect against the risk of mistake or fraud by
empowering the EDD and local agencies with expertise in assessing program
eligibility requirements to certify that those qualifying requirements have been
satisfied.  Rev. @ Tax Code § 23622.7(c) 'The statutory certification
requirement was the Legislature’s direct response to the enhanced risk of
fraud inherent in the new qualified-employee standard. It protects against the
risk of fraud or mistake without exposing hiring employers to prove-up
procedures that might dilute the statutory incentive structute.

3. The FTB is ill suited to operate an incentive pro-
gram designed to reduce tax liabilities

The FIB has effecﬁvely characterized the Section 23622.7(c)
certification system as akin to a rooster guarding the hen house. It implies
that the Legislature could not reasonably have intended to delegate decision-
making authority to local agencies because they are too closely tied to
promoting Enterprise Zones and, therefore, would exercise their discretion to
maximize use of the hiring incentive. But it is far more likely that the
Legislature knew precisely what it was doing when it put the certifying
agencies in charge of making employee-qualification decisions.  The
Legislature’s primaty goal was to encourage the hiring of disadvantaged
workers and that purpose is aided by granting decision-making authority to
agencies with expertise and a desire to promote the incentive program. By
contrast, the Legislature surely understood that the FIB, with a natural
institutional bias favoting the accumulation of tax revenues, would lean

sharply in the direction of maximizing tax revenues. That is why Section
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23622.7(c) identifies the EDD and local agencies as the certifying agencies,
not the FTB.

The FTB’s actions in seeking to usurp the certifying agencies’ statutoty
role evidences the institutional bias that likely influenced the legislative
preference for the certifying agencies. The FTB has expressed open disdain
for Entetprise Zone hiring credits in this case: “Whatever reason the
Legislature had for enacting Enterprise Zone credits those reasons fail in light
of reality.” AA, p. 186 (citing August 1995 committee report). While more
recent studies reveal the efficacy of hiring credits, which “appear to be
effective in increasing economic activity within smaller geographic area — such
as within metropolitan regions,”® the critical point is that the FI'B’s opinion
on the Act’s efficacy should have no impact whatsoever on its claimed
statutory authority to nullify agency certification determinations.

In its Opening Brief before this Court, the FI'B disparages Enterptise
Zone agencies as functioning more like a “trade group” than an independent
auditing agency. But the question of statutory construction presented in this case
is whether the Legislature could reasonably have believed that it struck a
proper balance between its ptimary goal of encouraging the hiring of
disadvantaged workets and its subsidiary concern over the risk of fraud or
mistake by delegating responsibility for certifying the qualified status of hired
employees to the EDD and local agencies. Clearly the Legislature could
teasonably have believed that delegating responsibility to these expett agencies

would provide sufficient protection against the risk of fraud or mistake while

5 Dicon’s Request for Judicial Notice on Appeal, Exh. A (An Overview of California’s
Enterprise Zone Hiring Credit, Prepared for Assembly Comm. on Revenue and
Taxation, Legislative Analyst’s Office (Dec. 2003),
http://www.lao.ca.gov/2003/ent_zones/ezones_1203.htm).
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also preventing unnecessary incentive dilution. The voucher system, as
construed by the Court of Appeal and Dicon, makes the certification process
relatively inexpensive, predictable, and “user friendly,” especially in
compatison to the burdens that would arise if those seeking hiring credits
were exposed to the risk of de nowo reconsideration by the FIB years after
completing the voucher process.

Further, the Legislature may reasonably have believed that its statutory
goal of encouraging the hiring of disadvantaged workers through the hiring-
credit incentive system would be enhanced by delegating decisional authority
to certifying agencies with expertise and sensitivity in evaluating eligibility for
participation in the covered programs. The FIB, by its own admission, lacks
expertise in determining eligibility for jobs and economic assistance programs.
Cal. Franchise Tax Board, summary analysis of Sen. Bill No. 2023 (1995-1996
Reg. Sess.) Sept. 6, 1996, as amended Aug. 31, 1996, p. 6.

The FIB’s lack of sensitivity and expertise is evidenced by its recent
attempts to usurp the certifying agencies’ role in evaluating the qualified status
of hired workers. At the time the FTB reviewed Dicon’s vouchers, the FIB
interpreted the Act as if it had not been amended in 1994. The FTB denied
vouchers to those hiting employees eligible to participate, but who did not
actually participate, in a specified job-benefit programs. Reguest for Judicial
Notice on Appeal (“Jud. Not.”), Exh. D, p. 5; Exh. E, pp. 3-6. 'The FIB’s position
is flatly inconsistent with the plain language of the Act, which, as described
above, was amended in 1994 to define a qualified employee to include “[a}n
individual who is e4gible for services under the federal Job Training Partnership
Act (29 US.C. Sec. 1501 et seq.) and who is receiving, or eligible to recesve,
subsidized employment, training or services funded by the federal Job

Training Pattnership Act” Remarkably, the FTB interpreted “or” to mean
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“and” by rejecting vouchers for hired workers unless they ate both eligible for
an actually participate in a covered program. The FTB’s “interpretation” was -
recently rejected by the State Board of Equalization, which noted that
“enrollment [in the JTPA] is not required in order for an individual to be a
qualified employee; R&TC section 23622.7, subdivision (b)(4)(A)(v)(I),
requires only that an individual be eligible for services under the JTPA.” The
Matter of the Appeal of Deluxe Corp., State Bd. of Equalization Case No. 297128,
Slip Op. p. 5, n.6, 2006 Cal. Tax Lexis 432 (Dec. 12, 2006). The FIB’s
interpretation reflects an appatent desire to do that which only the Legislature
may do — gut ot repeal the statutory right to hiring credits.

The FTB’s lack of expertise and sensitivity was also evident when it
construed the term ‘eligible” in an absurdly narrow manner by again
interpreting “or” to mean “and.” Section 1603 of the JTPA (29 U.S.C. §1501
et seq.) exptessly provides that an individual may be eligible for JTPA services
if he or she is “economically disadvantaged” or faces “serious battiets to
employment.” The FTB, however, has taken the position, in its‘auditing role,
that an employee who faces “setious batriers to employment” at the time of
hiring is not e]igible‘ for JTPA benefits unless that employee is also
economically disadvantaged. Jud. Not, Exh. B, p.11, Exh. C, pp. 3, 6-9. By
doing so, the FTB exhibits both a lack of sensitivity and expettise to the issues
considered by the statutorily-authorized certifying agencies, and betrays an
institutional bias that the Legislature wisely sought to avoid by delegating
decision-making authority to the certifying agencies.

4. De novo FTB review would subvert the statutory in-
centive for hiring disadvantaged workers

The statutory incentive for hiring disadvantaged workers would be

diluted by exposing Enterprise Zone employers to the risk that agency
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certification determinations might be undone years later by FTB auditors
simply because the FIB disagrees with discretionary determinations made by
the certifying agencies. Indeed, the FTB’s conduct in this case illustrates the
risk posed by FIB nullification-by-audit and the likelihood that exposing
taxpayet employers to such risks would impair the statutoty incentive.

Dicon sought agency certification of its hired workers” qualified status
in November 2003. Almost three years later, in October 2006, the FIB
notified Dicon thét it rejected vouchers worth over $1 million. The FTB
informed Dicon the documentation supporting these vouchers, which had
been in the local agency’s possession, were inadequate. Dicon was notified
that it would have to submit additional documentation to support the rejected
vouchers. This notification, however, came long after Dicon could do
anything about it. By the time the FTB notified Dicon in October 2006,
Dicon had no access to additional documentation necessary to support hiring
credits earned in the year ending March 31, 2001

Dicon’s inability to obtain additdonal documentary support for hiring
credits earned in the year ending March 31, 2001, could not have been
surprising to the FIB because (1) the taxpayer-employer is required onfy to
maintain copies of its vouchers —not the supporting documentation (not
additional documentation not required by the cettifying agency), as specified
in §23622.7(c); and (2) employers lack access to the type of personal and
financial documentation that might provide further verification that a (by now
former) employee suffered from a disadvantaged economic condition ot
substantial impediment to employment opportunities at the time of hiting.

This type of documentation is highly confidential to the employees and
is therefore not within the employer’s control years after the voucher

application has been submitted. Indeed, the type of personal financial
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information necessary to suppott a voucher application is protected by the
employee’s right to ptivacy under the California Constitution, and it is
therefore clearly outside the scope of the employer’s control yeats after a
voucher application has been submitted to the local agency.

The FIB’s interpretation would expose employers who have already
obtained vouchers to the risk of denial years later. This risk would undermine
the hiring incentive because employers typically lack access to supporting,
privacy-protected documentation that had not been submitted to or required
by the certifying agency when the voucher’s were issued.

5.  The Legislature took additional precautions against
the risk of fraud or mistake

The reasonableness of the Legislature’s chosen method for certifying a
hired worker’s qualified status is further supported by other precautions that it
took to protect against the risk of fraud or mistake. The Legislature subjected
the certifying agencies to DHCD and EDD regulation and audit. The Act
expressly provides that (1) EDD may provide preliminary screening and
referral to the certifying agency and shall develop a form for this purpose; and
(2) DHCD shall develop regulations governing the issuance of certificates by
local agencies. Rev. @ Tax. Code §23622.7(c). 'The Legislature also subjected
the certifying agencies to DHCD audit. Gov. Code § 7076.7. In that manner,
the Legislature exptessly delegated to DHCD and EDD, but not the FIB,

6 Personal financial information ‘is protected by California’s Consttutional
“right to privacy.” Teamsters Local 856 v. Priceless, I.LLC, 112 Cal.App.4th 1500,
1514 (2003) (“Our Supreme Court has recognized financial affairs as an aspect
of the personal right to ptivacy”), citing City of Carmel by the Sea v. Young, 2
Cal.3d 259, 268 (1970) (holding that “ones personal financial affairs” are “an
aspect of the zone of privacy which is protected by the Fourth Amendment
and which also falls within that penumbra of constitutional rights into which
the government may not intrude”).
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statutory responsibility for regulating the local agencies making certification
decisions.

DHCD, as the State agency primarily responsible for regulating the
local agencies, has actively regulated the process to assure compliance with the
law. DHCD regulations require that each Enterprise Zone (or a third party
designated by the Zone) create and maintain a vouchering plan containing
policies and procedures for operating a vouchering program. 25 CCR
§8463(a). These policies and procedures must guarantee compliance with state
law, exptessly including Res. & Tax. Code §23622.7. 25 CCR §8463(a)(1).
Consequently, a taxpayet-applicant secking a voucher is required “to provide
[the certifying agency with] documentary evidence to substantiate that the
employee for whom a voucher is requested satisfied immediately preceding
the commencement of employment, the requirements of subdivision
(b)(4)(A)(iv) of Revenue and Taxation Code Sections 17053.74 or 23622.7 as a
qualified employee.” 25 CCR §8463(a)(2). The range of documentation
necessaty to establish an employee’s qualification is set forth by DHCD
regulation in great detail at 25 CCR §8466. All documentary evidence
supporting the application must be kept confidential and maintained by the
administering agency for at least five years. 25 CCR §8463(a)(3). The agency’s
compliance with these regulations is subject to DHCD (not FTB) audit. Gor.
Code § 7076.1; CCR §8463(d).
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II. A VOUCHER ESTABLISHES A WORKER’S QUALIFIED STATUS AS A
MATTER OF LAW, ABSENT AFFIRMATIVE EVIDENCE THAT THE
ISSUING AGENCY ABUSED ITS DISCRETION

A.  The Act Can Be Harmonized With The FTB’s General
Powers By Presuming The Accuracy Of Vouchers Unless
Affirmatively Shown To Be An Abuse Of Discretion

The overriding purpose of statutory construction is to ascertain “the
intent of the Legislature,” thereby effectuating the “purpose of the law.”
Dyna-Med, Inc. v. Fair Employment & Housing Comm., 43 Cal.3d 1379, 1386-1387
(1987). In doing so, “[tlhe wotds of the statute must be construed in context,
keeping in mind the statutory putpose, and statutes ot statutory sections
relating to the same subject must be barmoniged, both internally and with each
other, to the extent possible.” Id (emphasis added). In this case, the
Legislature’s clearly expressed intention to delegated discretionary decision-
making authority to the expert agencies identified in Section 23622.7(c) must
be harmonized with the FIB’s general statutory authority to confirm the
accuracy of tax returns. That is precisely what the Court of Appeal did.

The specific, discretionary authority delegated to the certifying agencies
under the Act can be harmonized with the FTB’s general authority by
restricting the FIB’s role in confirming the accuracy of properly-issued
vouchets. Instead of construing the FIB’s general auditing powers as
authotizing it to make its own, independent, de novo determination of a
worker’s qualified status — theteby nullifying the agencies’ specifically-
delegated, discretionaty authority -- the FIB’s general authority must be
limited to avoid such a conflict. That conflict is averted by recognizing that
the FTB has authotity to reject vouchers only upon an affirmative showing
that the agency determination was an abuse of discretion. That construction

pteserves the Legislature’s cleatly expressed intent to vest expert agencies with
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controlling discretionary decision-making authority, while maintaining the
FTB’s general authotity to (1) prevent demonstrable fraud through affirmative
evidence and (2) cotrect cleatly erroneous agency determinations that cannot
be justified by recoutse to the agency’s discretionary authority. By so limiting
the FTB’s general authority, the Court would harmonize the Legislature’s
specific intention with the FIB’s general auditing authority.

1. The abuse of discretion standard honors legislative
intent to delegate discretion to certifying agencies

There is no question that the Legislature intended to delegate
discretionary authotity to the certifying agencies. The delegation of decision-
making authority to the certifying agencies is expressly stated in Section
23622.7(c). The type of decisions that certifying agencies are called upon to
make often require exercise of judgment — ze., discretion. This legislative
delegation of discretionary authority must be respected.

Courts have substantial experience in protecting legislative delegations
of discretionary authority. When the Legislature delegates discretionary
authotity to administrative agencies, courts honor that delegation by applying
an abuse of discretion standard on judicial review (unless the agency
determination implicates fundamental vested rights). Strumsky v. San Diego Co.
Employees Retirement Assoc., 11 Cal.3d 28, 31-32 (1974); Topanga Assoc. for a Scenic
Community v. Co. of Los Angeles, 11 Cal.3d 506, 515 (1974). The abuse of
discretion standatd protects discretionary determination, but only to the extent
they do not exceed the bounds of reasonableness: “Abuse of discretion is
established if the agency has not proceeded in a manner required by law or if
the determination or decision is not supported by substantial evidence.”
Laurel Heights Improvement Assoc. v. Regents of the Univ. of Caltfornia, 47 Cal.3d 376,

392 (1988). The reviewing trial court may not, therefore, substitute its own
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judgment for that of the agency, and it “must resolve reasonable doubts in
favor of the administrative findings and decision.” Id. at 393.

The same rationale applies to the legislative delegation of discretionary
authority to the certifying agencies. If the FTB rejects the an agency’s
certification decision and the taxpayer files suit, the judiciary must respect the
Legislature’s delegation of discretionaty authority to the certifying agency.
The agency determination must stand, despite the FTB denial, unless the FI'B
can affirmatively demonstrate that the agency abused its discretion. A
standard less deferential to the certifying agency would undermine the
legislative delegation of discretionary authority.

2. The Act implies that a voucher demonstrates a
worker’s qualified status

The Court of Appeal’s determination that vouchers are prima facie
evidence of a worket’s qualified status is necessary to effectuate legislative
intent. ‘The substance and structure of the Act’s hiring-credit provision
requires that, once the Enterprise Zone employer has met its burden of
proving a wotker’s qualified status to a certifying agency, the burden of
rebutting that agency determination must be borne by the FIB.

The Court of Appeal based its ruling on several factors relating to the
substance, structure and legislative history of the Act. Sk Op., pp. 171-13.
First, the Act exptessly limits the employer’s affirmative obligations to (1)
obtaining a voucher from a statutorily-identified certifying agency and (2)
presenting the voucher to the FIB upon its request. Shp Op., pp. 11-12. 1f
more was required of the employer — such as maintaining access to suppotting
documentation, whether submitted to the agency or not — the statute would
not have limited the employet’s obligation to maintaining only the voucher.

Indeed, if the employer remained responsible for affirmatively proving a
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wotrket’s qualified status to the FIB’s satisfaction, then the statutory duty to
maintain only the voucher would be a trap for unsuspecting employers,
effectively lulled into believing that their burden of proving a workert’s
qualified status ends upon receipt of an agency-issued voucher.

Second, the type of documentation necessary to demonstrate a worker’s
qualified status is not ordinarily within the employer’s custody or control —
especially during an audit that may occur years later, often after the worker has
moved on. Sip Op., p. 12. During the voucher-application phase, when the
employer at least has access to the worker and can request documentation
necessary to demonstrate the worker’s qualified status, the certifying agency
can request documentation that the employer is in a much better position to
obtain. But years later, when the worker is not likely to still be employed, the
employer is in no position to obtain additional documentation that the FTB
considers critical but the certifying agency did not. Fundamental fairness
dictates that the time for requiring the production of supporting
documentation is duting the vouchering process, when the employer has an
opportunity to obtain documentation from the worker, not years later after a
voucher has been issued and the employee has left.

Third, ptivacy concerns also weigh in favor of construing the
employet’s limited document-retention obligation under the Act as evidencing
legislative intent to treat the voucher as presumptively dispositive. S/%p Op., p.
12. Section 23622.7(c) plainly requires the employer to maintain only the
voucher to support the “qualified employee” element for obtaining a hiring
credit. The employet is not required to maintain files of private employee
documents for use if the FTB later decides to challenge a voucher. That is
important because the type of documents that would demonstrate a worker’s

qualified status often reveal qualifying conditions that are potentially
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embarrassing and almost always of a private nature, such as documents
establishing limited literacy, ctiminal convictions, economic hardships and
other indicia of disadvantage that implicate privacy interests. Id. Indeed, the
FIB was properly mindful of such privacy concerns when it drew the
Legislatute’s attention to this attribute of the vouchering process:

“The vouchering process setves numerous functions for all
parties affected, including the taxpayer, FTB, and DHCD, such
as: [f] . - . [f] 3- Minimizes intrusiveness into the employee’s
personal life and provides confidentiality for the employee since
the agency that administers the public assistance program is the
one that issues the voucher. [f] 4. Allows the employer
(taxpayet) to retain less documentation to support a claim that
an employee is a ‘qualified employee.”” Cal. Franchise Tax
Board, analysis of Sen. Bill No. 1097 (2003-2004 Reg. Sess.)
Aug. 18, 2004, as amended July 27, 2004, p. 3.

Fourth, subjecting Enterprise Zone employers to the risk that vouchers
issued by certifying agencies may be rejected years later during the course of
an FIB audit will “[rJeduce the employer’s confidence in receiving the tax
credit,” thereby undermining the Act by creating “a disincentive to hiting a
disadvantaged worker.” Sip Op., p. 13. Indeed, the FTB emphasized to the
Legislature that one advantage of the Act’s certifying procedure is that it

b

provides the employer an “up-front verification process,” implying that the

carly determination of a worket’s qualified status is a benefit to employers that
enhances the Act’s hiring incentive:

“The voucheting process setves numerous functions for all
parties affected, including the taxpayer, FTB, and DHCD, such
as: [1] - - - [] 2 Provides an up-front verification process for
taxpayers regarding the determination of whether a potential
employee is a ‘qualified employee.”” Cal. Franchise Tax Boatd,
analysis of Sen. Bill No. 1097 (2003-2004 Reg. Sess.) Aug. 18,
2004, as amended July 27, 2004, p. 3.
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Finally, the FTB advised the Legislature that, by delegating decision-
making responsibility to cettifying agencies, the Act would protect the FIB
from (1) the administrative burden of issuing vouchers and (2) the increased
workload and cost of gaining expertise in the local business and employment
issues necessary to assess eligibility to participate in covered programs. S/4p
Op., p. 13. As the Court of Appeal recognized, the “FIB informed the
legislature that local agencies responsible for issuing vouchers were familiar
with matters involving certification — one of the arguments Dicon makes in
support of a vouchet’s prima facie value.” Id. As a result, the FIB told the
legislature that it intended to direct all inquiries about vouchers to the
certifying agencies:

“Although [FTB] does not administer the determination and
certification of employees as eligible under the jobs programs
criteria, [FTB] staff is required to explain the criteria in forms
and instructions and respond to taxpayer inquiries regarding the
qualification and certification of employees. Thus, [FTB] staff
is concerned that undefined terms, such as ‘economically
disadvantaged individual’ and ‘dislocated worker,” could cause
disputes regarding whethet an individual is a qualified employee.
[] However, Trade and Commerce Agency and EDD staff
have indicated that these definitions are understood by those
familiar with the TJTC [Targeted Jobs Tax Credit], JTPA, and
GAIN programs and those responsible for certifying the
employees. [f] If questions regarding these definitions arise,
[FIB] would refer all taxpayer questions regarding
determination and certification of employees to the certifying
agencies. This would likely increase the workload for those
agencies.” Cal. Franchise Tax Board, summary analysis of Sen.
Bill No. 2023 (1995-1996 Reg. Sess.) Sept. 6, 1996, as amended
Aug. 31, 1996, p. 6.
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B.  While The Act Limits The Taxpayer-Employer’s Burden of
Production, It Does Not Remove Its Burden of Persuasion

1 The burden of persuasion lies with the taxpayer

The FIB argues that the Court of Appeal’s ruling violates the
traditional rule imposing the “burden of proof” on taxpayers by ruling that
vouchers are prima facie evidence that a hired worker is a qualified employee.
Opening Brief, p. 8. In making its argument, however, the FTB improperly uses
the term “burden of proof” to mean both a burden of persuasion and a
burden of production. If the term “burden of proof” is propetly undetstood
to mean only a burden of persuasion, it is clear that the Court of Appeal’s
ruling did not shift or otherwise reallocate that burden.

The FIB objects to the Court of Appeal’s holding that if the taxpayer
meets its burden of production by making a prima facie case that the hired
workers were “qualified employees,” the burden of production shifts to the
FTB. That shifting of the burden of production is what happens in any case
where the party with the burden of persuasion produces evidence sufficient
(as a matter of substantive law) to make a prima facie case. The FIB’s
argument to the contrary is based on its impropef usage of the term “burden
of proof” to encorhpass burdens of both persuasion and production.

The term “burden of proof,” as employed by the FIB, is ambiguous
because it is used to desctribe two very distinct concepts. The first concept is
“butden of petsuasion,” which “is the notion that if the evidence is evenly

23

balanced, the party that bears the burden of persuasion must lose.” Director,
Office of Workers’ Compensation Programs v. Greenwich Collieries, 512 U.S. 267, 272
(1994). Butden of persuasion is the concept that is usually denoted by the

phrase “burden of proof” and, in California and other jurisdictions, this is the

cotrect use of the phrase “burden of proof.” Id. at 273 (citing Powers v. Russell,
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30 Mass. 69,> 76-77 (1833) (L. Shaw, CJ.) (“the party whose case requires the
proof of [a] fact, has all along the butden of proof”)); Sargent Fletcher, Inc. v.
Able Corp., 110 CalApp.4th 1658, 1667 (2003)(California uses “burden of
proof” to mean burden of persuasion).

The second concept is “burden of production,” which is “a party’s
obligation to come forward with evidence to support its claim.” Dzrector, 512
U.S. at 272 (citing J. Thayer, EVIDENCE AT THE COMMON LAW 355-384
(1898). While the burden of persuasion does not shift, the burden of production shifts
“once the party with this burden establishes a prima facie case.” Id. at 273
(citing Powers, 30 Mass. at 70); Sargent Fletcher, 110 Cal. App.4th at 1168 (“once
[the party'béaring the burden of persuasion] produces evidence sufficient to
make its prima facie case, the butden of producing evidence sh#fis to the other
party to refute the prima facie case”).

The Court of Appeal ruled that a taxpayer-employer’s burden of
production shifts to the FIB upon production of a voucher issued by a
certifying agency because the voucher is prima facie evidence of the hired
worket’s qualified status. This is not a shifting of the burden of persuasion.
The taxpayer always bears the burden of persuasion in a tax-refund case
involving hiring credits, just as a plaintiff in ordinary civil litigation generally
bears the burden of persuasion (except as to affirmative defenses). But if the
taxpayer, like an ordinary civil plaintiff, presents evidence sufficient to make a
prima facie case, the burden of production shifts to the FIB, as it shifts to a
defendant in an ordinary civil case. Aguilar v. Atlantic Richfreld Co., 25 Cal.4th
826, 845-847, 849, 850-851 (2001).

Here, the taxpayer-employer, as the party with the burden of
persuasion, bears the burden of proving every element of its claim. But, as for

the qualified-employee element of the claim, the Court of Appeal held that the
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taxpayer-employer meets its burden of production by presenting a voucher
issued by an authorized agency. The determination that a voucher is sufficient
evidence to establish the taxpayer’s prima facie case is a determination based
on substantive law, Section 23622.7(c). Cf. Aguilar, 25 Cal.4th at 851-852, 856-
857 (explaining that the #ype of evidence neéessary to make a prima facie case is a
function of the undetlying substantive law); Ghirards v. Antonioli, 8 Cal.4th 791,
800 -801 (1994) (recognizing a fact-to-law application that requires “the
exercise judgment about the values that animate legal principles” ptesents a
“question [that] should be classified as one of law and reviewed de novo™).
Thus, the voucher’s prima facie value is based on a construction of the Act,
including its explicit delegation of decision-making authority to the certifying
agencies. The Court’s determination that the voucher is prima facie evidence
of a worker’s qualified status is based on Section 23622.7(c), which states that
that the taxpayer-employer meets its statutory burden of demonstrating an
employee’s qualified status by seeking and obtaining a voucher from an
authorized certifying agency and presenting that voucher to the FTB.

The statute thereby defines the scope of the taxpayet-employet’s
burden in establishing the qualified-employee element. By meeting that
burden of production, the taxpayer shifts to the FTB the burden of producing
evidence sufficient to establish that the certifying agency could not have issued
a voucher without abusing its discretion. This movement of production
burdens is governed by the undetlying substantive law. It does not violate the
rule in tax refund cases that taxpayers bear the burden of persuasion.

2. None of the policy factors asserted by the FTB
weigh against the prima facie value of vouchers

The F1B relies upon the “purposes” of the burden of persuasion as

support for its contention that vouchers cannot be deemed to satisfy the
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taxpayet’s prima facie burden of proving the qualified status of its employees.
Opening Brief; p. 9. The FTB cites this Court’s decision in Morris v. Williams, 67
Cal.2d 733, 760 (1967), for the proposition that “as a matter of policy the
petson having the power to create, maintain and provide the evidence should
. carty the burden of proof.” Opening Brief, p. 9. None of these three factors
support the FIB’s position.

First, the taxpayer-employer does not ‘“create” the documentation
necessary to establish that hired workers are qualified employees as defined
under the Act. The employer must typically obtain documentary evidence
supporting the employee’s qualified status from the employee. Second, the
documentation supporting the employee’s qualified status is not required to be
maintained by the taxpayer-employer. Once the supporting documentation is
provided to the certifying agency, the statute expressly limits the employer’s
obligation to maintain documentation by requiring only that it maintain the
voucher — not supporting documentation. As the FTB itself has recognized,
this limitation on the employer’s duty to maintain documentation serves two
positive functions — it “minimizes intrusiveness into the employee’s personal
life and provides confidentality for the employee since the agency that
administers the public assistance program is the one that issues the voucher”
and it “allows the employer (taxpayer) to retain less documentation to support
a claim that an employee is a ‘qualified employee,” which reduces both the
burden on the taxpayer-employer and the privacy risks created when
employers maintain files with highly-confidential employee information. S/p
Op., p. 12 (quoting Cal. Franchise Tax Board, analysis of Sen. Bill No. 1097
(2003-2004 Reg. Sess.) Aug. 18, 2004, as amended July 27, 2004, p. 3). Thus,
by statutory design, the taxpayer-employer is not the person responsible for

maintaining the evidence necessary to prove the employee’s qualified status.
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The third factor, that the person having the power to provide the evidence
should catry the burden, is likewise inapplicable because the taxpayer-
employer has the burden of providing the supporting evidence only to the
certifying agency — not to the FIB. Again, by statutory design, the taxpayer-
employer is relieved of the burden of providing anything to the FTB except
the voucher.

Finally, the FIB contends that vouchers cannot be deemed prima facie
evidence of qualified status because doing so would encourage taxpayer-
employers to discard evidence supporting their employees’ qualified status.
Opening Brief, pp. 10-11 & n. 5. Building on that theme, the FTB argues that
“li}f the records [maintained by the taxpayer-employer years after receiving a
vouchet] ate so deficient that a proper audit cannot be made, the defaulting
record-keeping taxpayer should bear the consequences.” Id, p. 77 n.5. Again,
however, the FTB protests against an incentive created by legislative design.
The Legislature plainly intended to discourage taxpayer-employers from
maintaining sensitive records documenting the disadvantaged status of its
qualified employees. That is why the statute requires taxpayer-employers to
maintain only the vouchers, not the supporting documentation.

C. The Ban On Prepayment Tax Litigation Is Not Violated By
According Prima Facie Weight To Vouchers

The FIB atgues that, if vouchers are given prima facie weight,
taxpayers will be permitted to file lawsuits seeking to enjoin the payment of
taxes before they are paid. The argument makes no sense. Article XIII,
Section 32 of the California Constitution flatly bars the filing of legal actions
seeking to enjoin the assessment or collection of taxes before payment of such
taxes: “No legal or equitable process shall issue in any proceeding in any court

against this State or any officer thereof to prevent or enjoin the collection of
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any tax.” Thus, no matter how meritorious a taxpayer’s claim may be, no
matter how strong or one-sided the evidence supporting the claim may be, a
lawsuit simply cannot be filed before payment of the disputed tax.

The FTB argues that (1) the Court of Appeal’s holding that vouchers
are prima facie evidence of a hired worker’s qualified status applies to FIB
auditors during the audit process, so (2) if auditors do not recognize the prima
facie weight of a voucher during a pre-payment audit, the taxpayer may file a
lawsuit seeking to prevent or enjoin the collection of taxes based on the
disputed tax credit. Opening Breef, p. 29. The simple and dispositive response is
that no such action may be filed given the Constitutional ban against pre-
payment litigation, a flat rule that does not depend upon the merits of the
taxpayer’s challenge. Thus, according a voucher prima facie evidentiary
weight does not allow taxpayer to challenge the FIB’s audit determination

before payment of taxes.

D. The De Novo Nature Of Tax Refund Actions Is Not Com-
promised By According Prima Facie Weight To Vouchers

A post-payment action for a tax refund is tried in the supetior court on
a de novo basis, not as an administrative writ. Opeéz'ng Brief, p. 30-31. Thus,
according to the FIB, the question of whether a hired worker meets the
qualified-employee requitement is an issue that must be decided on a de nowo
basis at trial, without any deference to the certifying agency’s determination.
Id. Contrary to the FIB’s assumption, according ptima facie weight to the
voucher, to effectuate legislative intent, does not compromise the de novo
nature of a tax refund action.

“A prima facie showing is one that is sufficient to suppott the position
of the party in question. (Cf. Evid.Code, § 602 [stating that a ‘statute providing

that a fact or group of facts is prima facie evidence of another fact establishes
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a rebuttable presumption’].) No more is called for.” Aguilar, 25 Cal.4th at 850-
851. The prima facie weight accorded to a voucher is not inconsistent with
the de novo nature of the tax refund action. The taxpayer bears the burden of
?ersuasion that a hiring credit is valid, a burden that requires the taxpayer to
establish that the hired worker is a “qualified employee.” The Court of
Appeal has merely decided, as a matter of substantive law under the Act, that
the taxpayer meets its prima facie burden by presenting a voucher. The
question of whether the evidence provided by a party is sufficient to meet its
prima facie burden of production is a matter of substantive law. _Aguilar, 25
Cal.4th at 851-852, 856-857 (holding that sufficiency of evidence to support
antitrust conspiracy claim is based on an assessment of substantive antitrust
law). Thus, whether a taxpayer’s prima facie case is deemed to be established
by presentation of a wvoucher, the hired worker’s testimony, or other
documentation, presents a question of substantive law — the resolution of
which does not render the superior court trial anything other than a de novo
adjudication.

The Court of Appeal propetly ruled that the taxpayer-employer
satisfies its burden of producing evidence to support the qualified-employee
element by submitting a voucher issued by a certifying agency. By deeming
the voucher prima facie evidence that the hired worker is a qualified employee,
the Court of Appeal honors the Legislature’s cleatly expressed intent to (1)
delegate discretionary decision-making authority to the certifying agency,
whereby its determination is deemed presumptively controlling unless
rebutted by affirmative evidence demonstrating that it would be an abuse of
discretion to find ‘the wortker to be a qualified employee; and (2) relieve the
taxpayer-employer from the burden of maintaining the documentation

necessary to prove affirmatively the hired worker’s qualified status. The Court
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of Appeal, by finding that vouchers satisfy the taxpayet’s prima facie burden
based on the undetlying substantive law, did nothing to compromise the de
novo nature of tax refund disputes.

III. THE FTB WAIVED ANY RIGHT T0O CONTEST REVERSAL OF THE
DEMURRER

The FTB’s Opening Brief states, in its conclusion, that the decision of
the Court of Appeal must be vacated and the judgment of the trial court,
granting the FTB’s demurrer without leave to amend, must be affirmed.
Opening Brief, p. 34. 'The request to affirm the trial court’s demurrer, however,
is improper because the FTB does not argue that the Court of Appeal erred in
ruling that Dicon’s Complaint states a viable claim or that it erred in its
alternative holding that Dicon may amend its complaint to allege a viable tax
refund claim. The FTB has limited its argument before this Court to an issue
resolved by the Court of Appeal sole-ly for purposes of guiding the parties and
the trial court upon remand.

The sole issues raised in FIB’s Petition for Review concerns the
propriety of the Court of Appeal’s holding that vouchers are prima facie
evidence of a worker’s qualified status. Pefition for Review, p. 1. This ruling was
independent from the Court of Appeal’s separate holdings that (1) the
Complaint stated a viable claim for a tax refund; and (2) even if it did not state
a viable claim as alleged, Dicon demonstrated that it could file an amended
complaint stating a viable refund claim. S/4p Op., p. 7. The single issue raised
in the Petition for Review — whether a voucher is prima facie evidence of a
hired worker’s qualified status — was not necessary to resolution of the appeal
on the merits. Rather, the Court of Appeal addressed the issue solely to
provide the trial court and parties with guidance upon remand. Skp Op., p. 7.

Thus, the question presented for review has no impact on the Court of
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Appeal’s rulings that the Complaint stated a viable tax refund claim or,
alternatively, the Complaint could be amended to do so.

The FTB, having failed to address the merits of these rulings in their
Petition for Review or Opening Brief on the merits, has waived the right to
challenge those rulings. Rules of Court, Rule 8.520(b)(3) (“briefs on the
merits must be limited to the issues stated in [the petition for review or order
of the Court specifying issues] and any issues fairly including in them”),
Tiernan v. Trustees of California State Univ. & Colleges, 33 Cal.3d 211, 216 (1982)
(holding that issues not argued are deemed waived). Consequently, no matter
how the question presented is resolved by this Court, Dicon will have the

right to proceed with its case in the trial court.

CONCLUSION

For these reasons, this Court must affirm the Court of Appeal’s
holding that vouchers are prima facie evidence of a hired worker’s qualified
status under the Act. But even if the Court were to reverse that ruling, the
Court of  Appeal’s rulings that (1) Dicon has alleged a viable claim and,
alternatively, (2) Dicon must be given the opportunity to allege a viable claim,

are not implicated by this Petition for Review.
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