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even involved. He could have gone with them, I guess, but he chose not to.”
(R.T. 5803, Lines 11— 13.) Appellant’s cxplanation to Father McAndrew

that he could not remember the crimes was likewise well-corroborated.

Experts from both sides agreed that “blackout,” where long-term memory is

erased, is a legitimate medical phenomenon. Appellant introduced
circ;umstantial evidence from Janis Hunt that strongiy supported his
testimony that substance abuse had erased his memory of events other than
the homicide. (R.T.2646.) Under these circumstances, the excluded
evidence was indisputably relevant and there was substantial evidence of

reliability, both from testimony introduced by the prosecutor as well as the

defense.

Lastly, Respondent contends that Appellant was not prejudiced by the
exclusion of his expressions of remorse because they had already been

presented to the jury. This is simply untrue. Mr. Edwards decision to “do

his time” rather than escape was never admitted into evidence. The

ambiguous circumstance that he did not escape, despite an opportunity to do
so, cannot be compared with affirmative evidence that he made a conscious

decision to remain in custody as a concrete expression of remorse.
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Evidence of Appellant’s remorsefulness can constitute powerful
mitigating evidence and giVe can a juror reason to spare a defendant’s life.
(See, e.g., Brown v. Payton (2005) 544 U.S. 133, 144 — 143 [remorse ... is
something commonly thought to lessen or excﬁse a defendant’s culpability];
People v. Ghent (1987) 43 Cal.3d 739, 771, cert. denied, (1988) 485 U.S.
929 [“the concept of remorse for past offenses is sometime warranting less
severe punishment or condemnation is universal.”’]) Furthermore, the
ﬁrosecutor emphasized Appellént’s supposed lack of remorse and his closing
argument. Preventing Appellant from forestalling énd rebutting that
argument with evidence demonstrating or.even suggesting that the opposite
was true was devastating to his chances of avdiding a death verdict. (State
v. Northcutt (S.C. 2007) 641 S.E. 2d 873, 880 [trial court erroneously
excluded evidence of a defendant’s letter expressing remorse, received nine
davys following the murder, to correct the false impression the state conveyed
to the jury by présenting évidence that defendant never expressed remorse

for his action; evidence deemed harmless because there was other evidence

of defendant’s remorse].)

The jury was able to hear the facts of the crime and the victim impact
evidence, but heard nothing of Appellant’s concrete action to come to grips

with what he had done. This gave the jury an unfairly one-sided view of the
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evidence and denied him his right té préscnt critical mitigating evidence at
the penalty phase. As noted in the opening brief, the first penalty phase jury
heard the excluded evidence énd deadlbcked; the second did not and
returned a death verdict. (AOB 377.) Such an error is reversible per se as to
the death sentence. Based upon the entire record in the case, reversal is also
required under the Chapman standard (Chapman v. California (1967) 386

U.S. 18, 24.) Appellant’s death verdict must therefore be reversed.
XVII.

THE TRIAL COURT ERRED WHEN IT REFUSED TO
DELIVER THE SAME LINGERING DOUBT
INSTRUCTION THAT IT GAVE AT THE FIRST
PENALTY PHASE PROCEEDING

A. Introduction.

Respondent argues that the lingering doubt instruction proposed by
the defense was confusing, argumentative and speculative “in that it invited
the jury to consider the possibility evidence exists which exculpates
Edwards but was, for some reason, not presented.” A fair reading of thé

instruction does not support this interpretation.
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The same mnstruction was delivered to the first penalty phase jury
without any adverse repercussions, such as a note from the jury expressing
confusion. The instruction does not do anything more than redirect the
jury’s attention td eviden_ce before them on the evidence of guilt, including
evidence of lingering doubt that was intrc()duced by Appellant Without
objection. This evidence included a number of witnesses who established
that the latent fingerprints that wére found at the scene, but did not belong to

Appellant. (R.T. 5598 -5631.)

The trial court’s ruling was directly contrary to precedent that at

| perialty phase retrials before a different jury, it is proper for the jury to
consider ‘lingering doubf.”’ (People v. Gay (2008) 42 Cal. 4™ 1 195, 1125;
People v. Slaughter (2002) 27 Cal.4th 1187, 1219, cert, denied, (2003) 537
U.S. 112) Finaliy, it is well settled that thé ability of defense counsel to
argue the concept of lingering doubt is not an adequate substitute for proper

instructions by the court. (People v. Vann (1974) 12 Cal.3d 220,227, n. 6.)
This is especially true Where, as here, the prosecutor frustrated and undercut
the trial court’s expectation that the jury would be able to freely and fairly
consider défense counsel’s attempt to argue lingering doubt as mitigation

under CALJIC Nos. 8.85 and 8.88 by branding it a “shameful argument™
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during his closing remarks. (R.T. 6359, Lines 6 — 20; C.T. 1647 — 1648;

C.T. 1665 - 1680; AOB 380.)

None of the cases cited by Respondent involved facts where a
lingering doubt instruction was given at a first penalty trial, leading to a

hung jury, and where it was refused at the second penalty trial, leading to a

- death verdict. This court has noted that there may be some cases where “a

lingering doubt instruction of some type might be proper.” (People v.
DeSantis (1993) 2 Cal.4™ 1198, 1239.) The unique facts of Appellant’s case
require the court to find that the refusal to give a lingering doubt instruction

was reversible err.

B.  Due Process Required the Lingering Doubt
Instruction in this Case

Franklin v. Lynaugh (1980) 467 U.S. 164, has frequently been cited
as authority for finding that there is no fedé_ral or state law that requires the
trial court to instruct on lingering doubt. (See, People v. Valdez (2004) 32
Cal.4™ 73, cert. denied, (2005) 543 U.S. 1145). In Oregon v. Guzek (2006)
546 U.S. 517, the United States Supreme Court clarified its earlier plurality
opinion in Franklin. The United States Supreme Court in Guzek clearly
stated’ that its earlier decision in Franklin did not resolve whether the Eighth

Amendment affords capital defendants the right to introduce evidence at
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sentencing to cast “residual doubt” on his guilt. The opinion acknowiedged
that the Franklin plurality said it was “quite doubtful” that any such right

existed. However, the court stated that “Franklin does not resolve whether
the Eighth Amendment affords defendants such a right.” (Oregon v. Guzek,

supra, 546 U.S. at 525.)

Appellant’s argument that this court should reverse the death verdict
under the unique circumstances of the case is further supported by United
State Supreme Court decisions relating to the constitutional adequacy of jury
instructions on mitigation in capital cases. (Smith v. Texas (2007) 127 S.Ct.
1686; Brewer v. Quarterman (2007) 127 S.Ct. 1706; Abdul-Kabir v.
Quarterman (2007) 127 S.Ct. 1654.) All three cases arise out of Texas state
court capital trials. In each case, the defendant argued that the jury
instructions giving them the penalty phase trials violated the Eighth and
Fourteenth Amendment because the instructions failed to allow the jury to
give effect to the mitigating evidence, as required by Penry v. Lynaugh
(1989) 492 U.S. 302, 314 —319. In each case, the Supreme Court reversed
the death verdicts because the jury instructions were constitutionally
inadequate because they did not allow the jury to give full consideration to
mitigating circumstances in choosing the defendant’s appropriate sentence.

These three new cases from the United States Supreme Court support
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Appellant’s argument that the failure to instruct the jury on lingering doubt

renders Appellant’s death sentence unconstitutional under Penry v. Lynaneh

- (1989) 492 U.S. 302. By rejecting Appellant’s lingering doubt instruction,

the trial court left the jury with no meaningful basis to consider lingering
doubt of Appellant’s guilt as a mitigating factor upon which the defendant

can base a sentence less than death. Thus, Appellant’s death sentence was

~ obtained in violation of his Eighth and Fourteenth Amendment

Constitutional rights.

C.  The Failure to Instruct the Jury that it Could
' Consider Lingering Doubts about Appellant’s
Guilt as a Mitigating Factor was Reversible Error
In Abdul-Kabir, the court stated that “the jury must be permitted to

consider fully...mitigating evidence and that such consideration would be

meaningless unless the jury not only had such evidence available to it, but

- also was permitted to give that evidence meaningful, mitigating effect in

imposing the ultimate sentence. (4bdul-Kabir v. Quarterman, supra, at
1672.) More recently, this court reversed a death penalty verdict, in material
part, because the trial court eviscerated its lingering doubt instruction with

other comments to the jury that directed it to assume that defendant’s

identity as the shooter was conclusively proved by the verdict. (People v.




Gay (2008) 42 Cal.4™ 1195, 1 125.) In its opinion, this court made several
observations that are relevant here.
First, the court re-affirmed the right of every penalty phase defendant

to argue “lingering doubt” as a mitigating factor:

“ ... that lingering doubt evidence represerits an improper
attempt to ‘retry’ the guilt phase as easily rebutted.
Because of different standards of proof at the two trial
phases, no inconsistency arises ... that the same or a
different penalty jury found the defendant guilt beyond a
reasonable doubt does not logically preclude the penalty
jury from entertaining residual doubt as to the nature or
extent of the defendant’s guilt. (42 Cal.4™ 1195, 1230;

emphasis in the original.)

Secondly, the Opinion foUnd“_revér{sible error even though the defense
was not prevented from presenting evidence of lingering doubt as to the
identity of shooter, and even though the court delivered a lingering doubt
instruction to the jury. Nevertheless, this court found that reversible error
obcurred because thé trial court excluded lingering doubt witnesses and
because it gave conflicting instructions as to whether lingering doubt was a
mitigating factor. Those circumstances “surely crippled” the defense.
(People v. Gay, supra, 42 Cal 4" 1195, 1224.)

Here, too, lingering doubt was a substantial part of the mitigation

defense; indeed, defense counsel’s closing argument remarked at length that
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there was no direct ‘evidence linking Appellant to the charged murder and
detailed the many dissimilarities between the Deeble and Delbecq
homicides. (R.T. 64 —- 65 — 64.)A Even assuming, for the moment, that
Appellaﬁt was not entitled to a lingering doubt instruction under Gay, surely
he was minimally entitled to an pnfettered opportunity to argue that concept
to the jury. The trial couﬁ said as much when it denied his request for the
instruétion. And yet, the prosecutor actively denied Appellant éven that

minimal opportunity to avoid a death verdict:

“By Mr. Brent Do I got to worry there is going to be a juror up
there, who is going to say could I ever vote for the

death penalty? I am not even sure he did it. So if
the defense is trying to do that, shame on them. As
a matter of law, this defendant was convicted and
is guilty of those murders beyond a reasonable
doubt, as a matter of law. (R.T. 6359; emphasis

supplied.)

This record is the functional equivalent of that considered in Gay. The

~ defense ability to effectively argue lingering doubt as mitigation evidence

was “surely crippled” by the combination of the trial court’s refusal to
plainly instruct the jury that it was a permissible mitigating consideration
and the prosecutor’s repeated assertion to the jury that, “as a matter of law,”
Appellant Wés guilty of those murders and the defense attempt to argue

otherwise was “shameful.” On this record, Respondent’s argument that the
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general “factor (k)” instruction to the jury was an adequate substitute for the
lingering doubt instruction proposed by the defense and delivered at the first
penalty trial proceeding rhust fail. (RB 379)

As argued elsewhere, this‘is IlOt a} éase of overwhelming guilt. It
therefore cannot be said that the failure to deliver the instruction did not,
beyond a reasonable doubt, effect the jury’s verdict. (Chapman v. |

California (1967) 386 U.S. 18, 24.) -

XVIII.
REVERSAL IS REQUIRED BASED ON THE
CUMULATIVE EFFECT OF ERRORS THAT

'UNDERMINED THE FUNDAMENTAL FAIRNESS OF
THE TRIAL AND THE RELIABILITY OF THE DEATH

JUDGMENT

In his Opening Brief, Appellant argued that even if none of the
individual errors identified are deemed prejudicial in themseives, the
cumulative effect of such errors 'requires reversal of the death judgment.
(See, AOB 389 —390.) Since Respondent simply reiterates its contentions
that “the trial court did not commit any errors, so there were no errors to

accumulate,” and that Appellant was not denied due process or a fair trial

even if any such errors were committed (see, RB 260), no reply is warranted.
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- Because of the cumulative effect of the errors discussed in Appellant’s
Opening Brief the judgments of conviction and death must be reversed.
XIX.
THE CALIFORNIA DEATH PENALTY STATUTE AND
- INSTRUCTIONS ARE UNCONSTITUTIONAL
BECAUSE THEY FAIL TO SET OUT THE
APPROPRIATE BURDEN OF PROOF
In his opening brief, Appellant n{ade a multifaceted attack on the
constitutionality of this state’s capital-sentencing scheme. '(See, AOB 391 - |

429.) Respondent has answered Appellant’s discussion of the faulty

California jurisprudence in this area with a pro-forma citation of this Court’s

Appellant acknowledged in his opening brief that this Court has previously
rejected similar claims, Respondent merely cites this court’s prior cases in
contending that these claims are meritless. (See, RB 145~ 152.) Thus,

Respondent fails to effectively meet Appellant’s arguments and offers no

basis, aside from stare decisis, for continuing to follow fundamentally-
flawed precedents. (See, Lawrence v. Texas (2003) 539 U.S. 558, 577
[“The doctrine of stare decisis ... is not ... an inexorable command.”]; People

v. Anderson (1987) 43 Cal.3d 1104, 1147, cert. denied, (2002) 534 U.S.
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