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STATEMENT OF THE CASE

An indictment filed in Santa Clara County Superior Court on May &,
1992, charged appellants Daniel Todd Silveria (“Silveria”) and John
Raymond Travis (“Travis”) as follows:

Count One: Murder (Pen. Code, § 18‘7)1 of James Madden
(“Madden”);

Count Two: Robbery (§§ 211, 212.5, subd. (b)) of Madden; and

Count Three: Second degree burglary (§§ 459, 460.2) of a shop,
LeeWards.

The indictment further charged Silveria as follows:

Count Four: Second degree Burglary (§§ 459, 460.2) of a shop,
Sportsmen’s Supply;

Count Five: Robbery (§§ 211, 212.5, subd. (b)) of Ramsis Youssef;

Count Six: Robbery (§§ 211, 2125, subd. (b)) of Ben Graber.

As to Count One (murder), the indictment further alleged as to
Silveria and Travis that the murder had been committed while lying.in wait
(§ 190.2, subd. (a)(15)), during the commission of a burglary (§ 190.2,
subd. (a)(17)), and during the commission of a robbery (§ 190.2, subd.
(a)(17)), and that the murder involved the infliction of torture (§ 190.2,
subd. (a)(18)). The indictment further alleged that Silveria had used two
deadly weapons, a knife and a stun gun, and that Travis had used a deadly
weapon, a knife, during commission of the murder (§ 12022, subd. (b)). (3
CT 458-463.)°

" All further statutory references are to the Penal Code, unless
otherwise noted.

? The indictment also charged co-defendants Christopher Spencer
and Matthew Jennings with murder, robbery, and burglary.



On August 19, 1992, Sii%feria and Travis pleaded not guilty to the
charges, and denied the allegations. (3 CT 564, 565.)

On April 6, 1995, the trial court grahted appellants’s motions to sever.
The trial court ordered two trials with two co-defendants in each. Silveria
and Travis were to be tried together, each by an individual jury. (9 CT
2257-2260.)

On May 2, 1995, Silveria withdrew his plea of not guilty to Count
Four (burglary of Sportsmen’s Supply) and entered a plea of guilty. (10 CT
2346.)

Jury selection in Silveria and Travis’ trial began on May 8, 1995. (10
CT 2352.) The two juries were sworn on July 31, 1995, (10 CT 2539,
2541.) Additional jurors for Travis’ jury were sworn on August 15, 1995,
(11 CT 2601.)

On October 30, 1995, Silveria’s jury found him guilty of all charges.
The jury found the special circumstances that Silveria had used a knife and
that the murder had been committed during a robbery and a burglary true.
The jury found the special circumstance that the murder had been
committed by lying in wait not true. The trial court declared a mistrial on
the special circumstances that Silveria had used a stun gun and that the
murder had involved torture. (11 CT 2803.)

The same day, Travis’s jury found him guilty of all charges. The jury
found the special circumstances that Travis had used a knife and that the
murder had been committed during a robbery and a burglary true. The jury
found the special circumstance that the murder had involved torture not
true. (11 CT 2803.) The trial court declared a mistrial on the special
circumstance that Travis had committed the murder while lying in wait.

(12 CT 3074 |

The penalty phase trial began on November §, 1995, and was

submitted to Silveria’s jury on February 9, 1996, and Travis’s jury on



February 14, 1996. (13 CT 3107, 3374, 3384.) On February 15, 1996, the
Silveria jury told the court that it was deadlocked. (14 CT 3442.) The
court declared a mistrial the same day. (14 CT 3443.) On February 21,
1996, the Travis jury told the court that it was deadlocked. (14 CT 3568.)
The court declared a mistrial the same day. (14 CT 3568.)

On May 7, 1996, the trial court granted the prosecution’s motion to
disrrﬁss the lying-in-wait and torture allegations. (15 CT 3674-3675.)

On October 30, 1996, Silveria moved to sever his penalty retrial from
Travis’s. (16 CT 4005-4034.) On November 5, 1996, Travis moved to join
Silveria’s severance motion. (16 CT 4103-4108.) The trial court denied
parts one, four, five, and seven of the motion on November 21, 1996. (17
CT 4345.) The trial court denied parts two, three, and six on December 10,
1996. (17 CT 4376.) On December 18, 1996, the trial court denied the
motion in its entirety. (18 CT 4528.)

Jury selection in Silveria and Travis’ penalty retrial began on
December 2, 1996. (17 CT 4357.) The jurors were sworn on February 10,
1997. (18 CT 4646.)

On Méy 5, 1997, the jury returned verdicts of death for Silveria and
Travis. (21 CT 5312, 5313;22 CT 5457, 5458.)

This appeal follows automatically from the verdicts of death.



STATEMENT OF FACTS
I.  GUILT PHASE’
A. The Stun Gun Robberies

Shortly before 1:00 a.m. on January 24, 1991, a “Parali/azer” brand
stun gun, which uses nine-volt batteries, Was stolen from Sportsmen’s
Supply Sporting Goods in San Jose. (95 RT 8973, 8975, 8989, 9020.)

At 2:20 a.m. on January 24, 1991, Ramsis Youssef was working as a
cashier at Quik Stop Market in San Jose. Silveria, Rackley, and Jennings
robbed him and stole money from the store. Rackley used a stun gun on
Youssef’s hand. A video recording of the robbery was played to the jury.
(95 RT 9025, 9030, 9035, 9049-9050.)

Around 10:11 p.m. on January 24, 1991, a group of men stopped Ben
Graber as he was leaving work at the Gavilan Bottle Shop. One of the men
shocked Graber on his thigh with a stun gun. The men robbed Graber and
took cash from the store. (96 RT 9084-9087, 9090, 9099.)

B. The Robberies Investigation

On January 25, 1991, Detective John Boyles was assigned to
investigate the stun gun robberies. (96 RT 9134, 9135.) After playing the
video of the Quik Stop robbery for other officers, one of them identified
Rackley. (96 RT 9110, 9112, 9138.)

On January 28, 1991, Detective Boyles showed the video to a juvenile
probation officer, who identified Jennings. (96 RT 9114, 9116, 91 18.)

? Because appellants’s claims on appeal relate predominately to
penalty phase issues, and to avoid needless repetition of the circumstances
of the charged crimes, respondent provides only a brief description of the
evidence presented at the guilt phase. For a fuller description, see pages 7-
17, post. '



Later that day, Detective Boyles spoke with an informant named
Cynthia Tipton who wanted to talk about the robberies. (96 RT 9147,
9150-9152.) Tipton had lived with Silveria in Santa Clara, and she knew
Spencer and Travis. She had seen Jennings with a stun gun. When she -
confronted Silveria about the stun gun robberies on January 28, he told her
he had something planned for that night. (98 RT 9188-9192, 9199, 9202,
9212-9215.) Detective Boyles directed another officer to look for Silveria
and Spencer, and that officer learned that the two had packed and were
planning to leave 'thé area. (105RT 10163,10173, 10176, 10183.)

C. The Murder

At 10:53 p.m. on January 28, 1991, an alarm went off at the
LeeWards store in Santa Clara. The alarm company dispatcher spoke with
someone at the store at 11:02 p.m. (101 RT 9763, 9768.)

The next morning, employees at LeeWards discovered Madden’s
body in the LeeWards office. (103 RT 9999.)

D. After The Murder

At 2:00 a.m. on January 29, 1991, Silveria and Spencer rented rooms
at a motel in Redwood City with cash. (105 RT 10147, 10150, 10153,
10155.) Later that day, Spencer, Silveria, Travis, and Jennings each
purchased cars, paying the down payments in cash.” Silveria purchased a
Honda, and Travis purchased a Datsun. (105 RT 10188, 10195, 10196,
10221-10222, 10244-10246.)

That evening, Silveria took “a wad of cash” to the Oakridge Mall in
San Jose and purchased new clothes and sandals. (105 RT 10257, 10260-
10261, 10264.) Travis and Rackley were also at the mall, and purchased
pants with cash. (105 RT 10250, 10254.)

* Half of the $1,000 down payment for Spencer’s car was cash; the
other half came from a car he traded in. (105 RT 10199, 10201.)



E. ~ The Murder Investigation

On the morning of January 29, 1991, officers responded to LeeWards.
(104 RT 10033-10035.) Madden’s body was tightly bound at the wrists,
ankles, and mouth with two-inch silver duct tape. (104 RT 10111, 10112,
10113, 10044, 10066.) Madden also had stab wounds in his neck, chest,
and throat. (104 RT 10112, 10067.) The body was lying on its side in a
chair that had been knocked over. (104 RT 10066.) Several of the store’s
deposit bags were torn open, and the contents of the back safe were
scattered on the floor. (104 RT 10117.)

Around 6:46 p.m. that evening, the police received a call from an
informant claiming to know who was responsible for the stun gun
robberies. The caller gave the names “Matt” and “Troy” and said the
suspects were at the Oakridge Mall. (106 RT 10288.) A mall security
guard found the suspects and followed them as they left the mall and got
into a Honda and a Datsun. (106 RT 10296.) Silveria was driving the
Honda, and Travis was driving the Datsun with Rackley as a passenger.
(106 RT 10313.) The men were arrested, and police found marijuana, cash,
the stun gun, and a roll of duct tape in the cars. (106 RT 10316-10318,
10320, 10323, 10418, 10424, 10435.) Jennings and Spencer were later
arrested in a car matching a description the police had obtained. (1 10 RT
10699-10701.)

The police interviewed Silveria and Travis, and recordings of the
interviews were played to the juries. (107 RT 10557, 10622, 10631,
10666). Later, the police recovered a knife from LeeWards that had
Madden’s blood on it. (110 RT 10790, 10794, 10831-10832.)

The coroner testified that Madden had died after sustaining a total of
32 cuts, slashes, and stab-like wounds to his neck and chest, as well as
fractured ribs and four abrasions that indicated a stun gun had been used on

hisleg. (112RT 11005, 11013, 11016, 11019; 113 RT 11138, 11197.) The



piece of duct tape from Madden’s head matched the end of the roll of duct
tape recovered by the police from the Honda driven by Silveria. (110 RT
10808.)

Several witnesses testified having seen the group of men with a stun-
gun and talking about committing robberies. (99 RT 9412-9414, 9544,
9550-9551; 100 RT 9655, 9657, 101 RT 9718.) Silveria and Travis had
worked at LeeWards in late 1990, but signed voluntary resignation forms
on November 15, 1990. (103 RT 9921-9922, 9965.)

Before the Silveria jury only, Tipton testified that Silveria had called
her from jail and confessed his participation in the murder. (98 RT 9351,
9353-9357, 9371.) Gregg Orlando testified that Silveria told him “we
killed somebody last night.” (107 RT 10526-10527.)

II. PENALTY RETRIAL’
A. The Prosecution’s Case
1. Circumstances of the crime
a.  Silveria’s prior testimony

Silveria’s testimony from the first penalty trial was read to the jury.®
(243 RT 28482-28484, 28496-28497:) He admitted having worked at
LeeWards prior to robbing it on January 28, 1991, with Spencer, Travis,
and Jennings. (9 ACT 2410.) He also admitted participating in the murder
of Madden, for which he felt “horrible, real rotten.” (9 ACT 2410.)

> Silveria and Travis® first penalty trial ended in mistrials for each
defendant. Their penalty retrials were joined and tried before one jury.
(200 RT 22910-22912, 22962.) Respondent will address the appellants’
first penalty trial as required to address their legal claims.

® Silveria refused to testify at the penalty retrial. Pursuant to certain
evidentiary rulings by the trial court, only portions of his prior testimony
were read into the record at the penalty retrial. (244 RT 28471-28474.)



Silveria stated that he consumed alcohol, marijuana, and methamphetamine
during that period of his life. (9 ACT 2425.)

Silveria had known Travis since they were children, but they became
close friends only when they were 15 or 16 years old. (9 ACT 2438.)
While working at LeeWards, Silveria recommended Travis for an open
position. (10 ACT 2660-2661; 11 ACT 2888.) By the time of the
LeeWards robbery, he and Travis “were like family.” (11 ACT 2750.)
Prior to the crime at LeeWards, Silveria and his friends had “play[ed]
around” with the stun gun, using it “jokingly” on each other. (9 ACT
2456.)

Silveria admitted spearheading the robbery of the Quik Stop. (10
ACT 2616, 2633.) He was the one who demanded the cash from Youssef.
(10 ACT 2622.) Afterwards, he demanded the store’s security videotape,
threatened to come back and kill Youssef, and directed Rackley to use the
stun gun on Youssef. (10 ACT 2623, 2627, 2628-2629.) After the robbery,
he was the one who divided the stolen money. (10 ACT 2632-2633.)

The next day was the robbery of the Gavilan Bottle Shop. (10 ACT
2645.) Silveria, Spencer, and Rackley drove around “looking for
somewhere torob.” (10 ACT 2645.) Silveria had the stun gun and used it
on Graber. (10 ACT 2646, 2647.) Silveria then ordered Graber to turn off
the store alarm and demanded the store’s money. (10 ACT 2648.) Silveria
took the money from the register and from Graber’s wallet. (10 ACT
2651.)

After the robbery at the Gavilan Bottle Shop, Travis and Silveria
began organizing a plan to rob LeeWards. (9 ACT 2460; 10 ACT 2470; 11
ACT 2929.) The plan was further developed with Spencer, Jennings, and
Rackley at a house in Uvas Canyon. (10 ACT 2474.) Travis and Silveria
continued to “[do] most of the talking.” (10 ACT 2475, 2682.) Silveria
suggested that they wait for Madden té come out the back of the store, then



approach him and take him back into the store to turn off the alarm. (10
ACT 2475; 12 ACT 1989.) ’Travis responded that Madden would need to
be killed, since he could identify Silveria and Travis. (10 ACT 2477; 11
ACT 2911.) Silveria protested that a kiiling did not have to happen, and the
two argued about it. (10 ACT 2478, 2712-2714.) Spencer volunteered that
he would stab someone. (10 ACT 2718, 2742.) Silveria eventually gave up
the argument, but did not express agreement. (10 ACT 2479, 2481-2482,
2737.) He did not believe that his friends were so violent as to murder
someone (10 ACT 2483, 2484), and instructed Spencer to obtain masks for
them to use during the robbery, although no masks were obtained (10 ACT
2488-2489, 2687, 2688). Silveria also saw the other men put some gasoline
in a can to be used at LeeWards to burn the store with Madden inside. (10
ACT 2707; 11 ACT 2778.) A

The night before the LeeWards robbery, the men went to the storé
intending to rob it, but saw that it was closed. (11 ACT 2752.) Silveria
was disappointed. (11 ACT 2754.)

The next night, Silveria was not under the influence of drugs or
alcohol. (10 ACT 2486, 2763; 11 ACT 2764.) Although he and Travis had
no masks, Silveria “didn’t care” if they were identified. (10 ACT 2490; 11
ACT 2798, 2801.) After arriving at the LeeWards, Silveria went inside to
ask the employees who was working that night and when the store was
going to close. (11 ACT 2786-2788.) He had also seen Madden’s truck
parked by the store. (11 ACT 2790.) Later, Silveria noticed that Spencer
had a knife (10 ACT 2498, 2782) and directed him to slash Madden’s tire
so that Madden would not be able to go for help (10 ACT 2496, 2782).
Silveria brought the stun gun, Travis had a hammer, Rackley had “some
type of hand device that had spikes on it,” and Jennings had a “nail puller.”
(10 ACT 2498; 11 ACT 2771; 12 ACT 2941, 2999.) Silveria told Rackley
to leave the gasoline can outside. (10 ACT 2494; 11 ACT 2814-2815.)
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Silveria confronted Madden when Madden was exiting the rear door
of LeeWards. (10 ACT 2500.) He told Madden they were there for the
money, and he had Madden disarm the store alarm from inside. (10 ACT
2501.) Silveria “assumed control” of the robbery, because he just wanted
to get the money and get out. (11 ACT 2807-2808, 2816; 12 ACT 2990-
2991.) Silveria then had Madden open the store safe and put the money in
a duffel bag. (10 ACT 2504.) The men then restrained Madden with duct
tape so he could not leave. (10 ACT 2505.) Silveria taped his ankles, and
Travis taped his hands. (10 ACT 2507; 11 ACT 2821-2822.) The phone
rang; the store’s alarm company was calling. (10 ACT 2508.) Silveria
took Madden’s wallet out and found the alarm code card. Someone then

un-taped Madden’s mouth, and Silveria had Madden read the code to the

~ person on the phone. Someone then re-taped Madden’s mouth. (10 ACT

2509; 12 ACT 2949-2950.) Silveria saw money in Madden’s wallet, but he
left it there. (10 ACT 2510.)

Silveria then stunned Madden on the leg with the stun gun twice,
trying to knock him unconscious. (10 ACT 2512; 11 ACT 2830.) Madden
moved in his restraints, but maintained consciousness. (10 ACT 2515.)
Silveria grabbed the money in the duffel bag and said, “let’s go” several
times. (10 ACT 2516.) Travis directed Spencer to kill Madden. (10 ACT
2517; 11 ACT 2840.) Spencer began stabbing Madden in the chest, then
upon Travis’s direction, stabbed Madden in the throat. (10 ACT 2520-
2521.) After those four or five stabs, Spencer gave the knife to Travis. (10
ACT 2521, 2522.) Travis stabbed Madden once deeply in the neck, then in
the chest about five times. (10 ACT 2523; 11 ACT 2847.) Travis offered
Silveria the knife. While Silveria initially refused, he eventually accepted
the knife and stabbed Madden once in the rib area, pushing the knife in to
the hilt. (10 ACT 2525-2526; 11 ACT 2849.) He then returned the knife to
Travis, who stabbed Madden several more times. (10 ACT 2527, 2529.)

10



Silveria checked for a pulse and said that Madden still had a faint pulse,
after which the men left. (10 ACT 2530-2531.)

Travis had been wearing gloves during the robbery, and he threw
them out the car window as they were driving. (10 ACT 2531.) The men
drove to a hotel in Redwood City and got rooms. (10 ACT 253 1.) The
next day, Silveria went to Pacific Sunwear and bought a new outfit. (10
ACT 2533.) He also bought a Honda Civic, a fanny pack, and marijuana.
(10 ACT 2534-2535.) |

b.  Other witnesses

Youssef, the Quik Stop clerk, was unavailable at the time of the
penalty retrial, having left the country to reside in Egypt. (237 RT 27583-
27587.) The prosecution read a transcript of Youssef’s guilt phase
testimony into the record. (238 RT 27603-27648.) Youssef’s prior
testimony described the robbery of the Quik Stop, including how Rackley
had shocked him with a stun gun (238 RT 27625-27626) and Silveria had
twice threatened to kill him (238 RT 27629, 27636). The prosecution
played a videotape of the robbery to the jury. (238 RT 27670, 27675.)

Graber testified that he was robbed while working at the Gavilan
Bottle Shop. The robbers “zapped” Graber with a stun gun (238 RT 27653)
and took money from the cash register and Graber’s wallet (238 RT
27654).

Detective Boyles testified that he received a call from a female‘
informant named “Cynthia,” who identified the suspects in the stun gun
robberies. (238 RT 27699, 27704.) After Silveria and Travis were
arrested, Detective Boyles interviewed each of them. (238 RT 27709,
27711.) Silveria admitted he had participated in the Quik Stop and Gavilan
- Bottle Shop robberies. (238 RT 27711.)

Officer Brian Hyland described his attempts to locate the stun gun

robbery suspects. During the course of his investigation, he learned from
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Silveria’s brother Michael that Silveria was preparing to leave the area.
(238 RT 27744.) Michael testified that in January 1991, Silveria had stated
that he had “made a lot of money” and wanted Michael to leave the area
with him. (239 RT 27796-27798.)

Cynthia Tipton testified that Silveria had lived with her before the
stun gun robberies. (239 RT 27806.) On severél océasions, Silveria and
his friends—Jennings, Spencer, and Travis—would return home with
things Tipton thought of as suspicious, including 50-pound sacks of sugar,
a gallon of soy sauce, “a whole bunch” of lottery tickets, and a fish bowl
full of change. (239 RT 27812.) When Tipton confronted Silveria about
his involvement in the stun gun robberies, he responded, “They don’t know
who we are. They don’t have descriptions. They don’t know who they’re
dealing with.” (239 RT 27831; 272 RT 32708-32709.)

On January 28, 1991, Silveria came to Tipton’s house to take a
shower. (272 RT 32699.) He told Tipton that he had contracted poison oak
in Uvas Canyon. (272 RT 32700-32701.) He talked about “something big”
that he and his friends were going to do that night. (272 RT 32702, 32706.)
Tipton tried to talk Silveria out of going with them. (272 RT 32705.) V
Tipton later provided information to the police. (239 RT 27833.)

Tipton further testified that Silveria had called her from jail after his
arrest in the instant case. (239 RT 27838.) During the call, Silveria
admitted that he had waited for Madden to be alone before burglarizing
LeeWards (239 RT 27846) and had personally stabbed Madden (239 RT
27839, 27842).

Wendy Lee testified that at 2:00 a.m. on January 29, 1991, a person
came to the Best Western Sundial Motel in Redwood City where she was
working and filled out a registration card with the name “Chris Spencer.”

(241 RT 28036.) Later, another person came and filled out a registration
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card with the name “Dan T. Silveria.” (241 RT 28041.) The men both paid
cash for their rooms. (281 RT 28038, 28042.)

Susan Morrison worked at Mid Peninsula Leasing in Redwood City.
(241 RT 28049.) On]J anuary 29, 1991, Spencer purchased a Triumph |
Spitfire, and Silveria purchased a Honda Civic. (241 RT 28054.) The men
paid the down payments with cash. (241 RT 28057.)

Ebrahim Bahar worked at Rose Auto Sales in San Jose. (241 RT
28061.) OnJanuary 29, 1991, he sold a Datsun Z to Silveria and Travis.
(241 RT 28062, 28065.) The men paid the down payment with cash. (241
RT 28066.)

Christopher Kelley worked at Macy’s at Oakridge Mall. . (241 RT
28075.) OnJanuary 29, 1991, Travis purchased a pair of jeans with cash,
and he wore them out of the store. (241 RT 28076-28077, 28079.)

Deborah Nelson worked at Pacific Sunwear at Oakridge Mall in San
Jose. (241 RT 28081.) At approximately 6:00 p.m. on January 29, 1991,
Silveria came in and purchased a pair of pants, a shirt, and a pair of sandals.
(241 RT 28082-28083.) Silveria had a “wad” of $100 bills and paid with
one. (241 RT 28084.)

Cecilia Jenrick and Edna Chapman testified that they worked at
LeeWards, and on the morning of J anuary '29, 1991, they discovered
Madden’s body at the store and notified police. (242 RT 28138, 28142.)

Gayle Carlile, an assistant manager at LeeWards, testified that
Silveria and Travis had worked at LeeWards (242 RT 28146), but soon
failed to report for scheduled shifts. (242.RT 28147, 28150.) Upon
request, they each signed voluntary resignation forms on November 15,
1991. (242 RT 28207, 28209.) On the morning of January 29, 1991,
Carlile was with Jenrick and Chapman when they discovered Madden’s
body in the store. (242 RT 28179.) Madden had been restrained in a chair
that had tipped over. (241 RT 28179.) Approximately $9,447.12 had been
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taken from the store. (242 RT 28186.) Carlile was treated for post-
traumatic stress for nearly ten months and was transferred to a different
store location. (242 RT 28188, 28191, 28192))

Officers Jack Soderholm and Cindy Bevan responded to LeeWards
upon the call of a dead body. (242 RT 28223-28224,28227.) After
locating the body, Officer Soderholm found no vital signs and reported it as
a murder victim. (242 RT 28225.)

Sergeant Ted Keech arrived at LeeWards after Officers Soderholm
and Bevan. (242 RT 28240.) He observed Madden’s body bound by duct
tape and seated in a small chair that had been knocked on its side. (242 RT
28255.) Madden’s ankles, head, and mouth were bound “extremely tight”
with duct tape, and his wrists were bound behind his body and the back of
the chair. (242 RT 28255, 28259.) There was a great deal of blood, and
from deformities in Madden’s shirt, it appeared he had suffered numerous
stab wounds. (242 RT 28256-28259.) Sergeant Keech also observed
empty cashier trays on top of the store safe and torn-open and empty plastic
deposit bags. (242 RT 28261.) He arranged for Madden’s body to be
transported for autopsy in the condition and orientation that it had been
found. (242 RT 28264-28265.)

Sergeant Keech began the investigation by considering past LeeWards
employees, eventually focusing on Silveria and Travis. (242 RT 28267-
28268.) Later, he learned that they had been arrested—with Rackley,
Jennings, and Spencer—on other charges, and went to the police station to
meet with them. (242 RT 28274.) Sergeant Keech also learned that the
arresting officers had seized duct tape, a stun gun, and cash during the
arrest. (242 RT 28275.)

Gregg Orlando knew Silveria “for a long time” prior to the murder.
(243 RT 28344.) On]J anuary 29, 1991, Silveria, Travis, and Rackley came
to Orlando’s house. (243 RT 28345.) Orlando saw a “[s]ignificant
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amount” of cash in Rackley’s fanny pack. (243 RT 28347-28348.) Silveria
also proudly showed Orlando an inch-thick fold of $20 bills. (243 RT
28349-28350, 28378.) When Orlando asked how Silveria had gotten the
money, Silveria responded that “[w]e killed somebody last night.” (243 RT
28351-28352)) Silvefia told Orlando the group was headed to Oakridge to
get “a wardrobe” and then were planning to go to Reno. (243 RT 28353.)
When the men left, Silveria took the Honda while Travis and Rackley left
in the Datsun. (243 RT 28347))

Joanne Schlachter worked as a dispatcher for the San Jose Police
Department. (243 RT 28392.) On January 29, 1991, a man called and said
that the suspects in the stun gun robberies were at the Oakridge Mall. (243
RT 28392-28396.) Schlachter dispatched officers to locate them. (243 RT
28394.)

Officer Jean Sellman responded to Oakridge and observed two
vehicles “zigzagging” through the parking lot. (243 RT 28406.) The lead
car was a Datsun 280Z with two occupants, and the following vehicle was a
Honda Civic, which had only its driver. (243 RT 28406-28407.) Officer
Sellman stopped the cars and arrested Silveria, the driver of the Civic. (243
RT 28407.) Travis was the driver of the 280Z. (243 RT 28408-28409.)
Officer Sellman searched the Civic, finding: a fanny pack containing $587
cash, marijuana, and Silveria’s identification; a roll of duct tape; a crowbar;
a nine-volt battery; and a stun gun. (243 RT 28410-28413, 28415-28416.)

Officer James Werkema searched the Datsun. (243 RT 28433.) He
found: a fanny pack containing $33.40 cash; packages of Duracell batteries
from LeeWards; and loose currency totaling $1,313. (243 RT 28435-
28438.) Travis had a warrant out for his arrest. (243 RT 28433))

Detective Brian Allen participated in the collection of Madden’s
wallet, the daily safe audit forms, the deposit bags, and the murder weapon

from LeeWards. (247 RT 28614-28615.) The authorities were unable to
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find fingerprints on the Honeywell card or knife. (247 RT 28628, 28636.)
There was $14 in cash and credit cards in the wallet. (248 RT 28650,
28652.)

Criminalist Elizabeth Skinner testified as an expert “in the area of
physical comparison and matches of physical evidence.” (248 RT 28661,
28670.) She testified that an end of one piece of duct tape from Madden’s
head matched the end of the roll of duct tape recovered by police from
Silveria’s car. (248 RT 28675.)

Dr. Parviz Pakdaman, an assistant medical examiner with the Santa
Clara County Coroner’s Office, testified as an expert in pathology and
determination of cause of death. (248 RT 28689, 28691, 28697.) Dr.
Pakdaman conducted Madden’s autopsy. (248 RT 28698.) Dr. Pakdaman
removed duct tape from the body’s wrists, ankles, and mouth. (248 RT
28705.) He observed a total of 32 cuts, slashes, and stab-like wounds: 5 on
the neck, 16 on the left side of the chest, 8 on the right side of the chest, and
3 in the abdomen. (248 RT 28706.) One of the cuts to the neck penetrated
the airway. (248 RT 28710.) Four of the wounds to the left chest
penetrated the lungs, and four of the wounds to the right chest penetrated
the lungs. (248 RT 28712-28713.) Six penetrated the heart. (248 RT
28713.) The deepest wound on the right side of the chest was 5.5 inches
deep and penetrated into the abdomen to injure the liver. (248 RT 28714.)
Dr. Pakdaman also found four closely-placed abrasions on the right thigh
(248 RT 28707) and two fractured ribs (248 RT 28720). The presence of a
blood-air froth in Madden’s airway meant that the victim had been alive
during the time of at least some of the injuries. (248 RT 28733.) Dr.
Pakdaman opined that the cause of Madden’s death.was stab wounds of the
neck, chest, and abdomen. (248 RT 28721.) He further stated that “[t]his is

one of the most atrocious cases that I’ve ever seen.” (248 RT 28737.)
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Robert Stratbucker testified as an expert in internal medicine,
cardiovascular physiology, physiology, neurophysiology, respiratory‘
physiology, electrophysiology, engineering, the “use of and effect on a
human body of a stun gun,” and pathology. (249 RT 28881, 28897,
28900.) He described how stun guns cause electrical current to run
between their two pfongs. (249 RT 289'12.) The stun gun in thié case ran a
current of about 50,000 volts. (249 RT 28915.) Stratbucker opined that |
Madden was stunned with the stun gun twice in the thigh, which is a
sensitive area of the body. (249 RT 28923-28924; 250 RT 28996.) Based
on Madden’s wounds, Stratbucker opined that the stun gun was used on
Madden while he was still alive. (249 RT 28940; 250 RT 29003.) A
person who was bound in the same manner as Madden would have made
“an absolutely superhuman kind of an effort” to avoid the pain through
withdrawal reflex. (249 RT 28947.)

2. Victim Impact testimony

Shirley “Sissy” Madden (“Sissy”) was Madden’s widow. (250 RT
29073.) She and Madden married in 1979. (250 RT 29074.) Sissy gave
birth to their only child, a daughter named Julie, in January 1984. (250 RT
29075.) Madden was a kind, loving husband, and “a wonderful father” to
Julie. (250 RT 29075.) The Maddens had a “wonderful” family life. (250
RT 29086.) ‘

On the evening of January 28, 1991, Sissy took Julie to LeeWards to
visit Madden. (250 RT 29076.) Then Sissy took Julie home to get dinner.
(250 RT 29078.) Sissy expected Madden to be home between 10:30 and
11:00 p.m. (250 RT 29078-27979.) Around 11:00 or 11:30 p.m., he had
not returned, so Sissy called LeeWards. (250 RT 29079.) The phone rang
without an answer, so Sissy assumed Madden was on his way home. (250
RT 29079.) By 5:30 a.m. the next morning, Madden had still not arrived.
(250 RT 29080.) Concerned, Sissy called the highway patrol and police.
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(250 RT 29080.) The police called back shortly thereafter and told Sissy
that they had checked LeeWards and found the doors locked and Madden’s
car in the parking lot. (250 RT 29080.) Although Sissy was upset and
crying, she took Julie to day care and went to her job in the biology
department of the University of California. (250 RT 29081.)

Sissy was upset at work, and told her coworkers about her concérns.
(250 RT 29081.) Soon after that, two of them took Sissy into an office and
told her that Madden had been killed in a robbery. (250 RT 29082.) A
detective came to the office and took Sissy and her coworkers to Sissy’s
house. (250 RT 29083.) Sissy let Julie complete her day at school. (250
RT 29083.) When Julie got home, Sissy told her that Madden had died.
(250 RT 29084.) Julie screamed and cried. (250 RT 29084.)

Since the murder, Sissy has felt “lonely and empty.” (250 RT 29085.)
Every time Sissy was notified of a change in the trial proceedings, it felt
“like a little bit of torture.” (250 RT 29085.) Julie slept with Sissy for a
year after Madden died, and had been in therapy for six years. (250 RT
29086.)

Susan Thuringer and Kay House worked with Sissy. (250 RT 29022,
29027-29028.) On the morning of January 29, 1991, Sissy came in late and
was upset and crying because Madden had not returned home the previous
night. (250 RT 29022, 29028.) Thuringer and her coworkers made some
phone calls and learned that Madden had been murdered during a robbery.
(250 RT 29024-29025, 29029-29030.) Thuringer told Sissy, and Sissy
screamed. (250 RT 29024, 29031, 29082.) Thuringer and House went with
Sissy and the police to Sissy’s house to meet with Madden’s daughter Julie.
(250 RT 29024-29025, 29032.) Sissy told Julie about Madden’s death, and
Julie screamed and cried. (250 RT 29025, 29033.) Thuringer, House, and
Sissy still work together, and Sissy is still not over Madden’s death. (250
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RT 29025, 29033.) Whenever Sissy is notified of a change in the trial
proceedings, she cries. (250 RT 29025, 29034.)

Officer Lane went to the university on January 29, 1991, to notify
Sissy of Madden’s death. (250 RT 29036.) As he walked in, he heard loud
screaming and crying. (250 RT 29037.) When he met Sissy, she was
crying and hysterical. (250 RT 29037.) Officer Lane went with Sissy and
her coworkers to Sissy’s house. (250 RT 29037.)

Eric Lindstrand was Sissy’s brother and Madden’s brother-in-law.
(250 RT 29041.) Lindstrand knew Madden as “a good friend” and “a great
person,” and was “thrilled” when he and Sissy married in June 1979. (250
RT 29041-29042.) Madden was a.“devoted, loving” father to Julie. (250
RT 29043.) Since Madden’s death, Sissy’s life has been “a big, sad open
wound.” (250 RT 29044.) At one point, Sissy told Lindstrand that she was
considering suicide. (250 RT 29045.) Julie, who was seven years old when
her father was murdered, became afraid to go anywhere without her mother
in sight. (250 RT 29045.) At the time of the penalty retrial, Julie was still
in counseling and was having difficulty at school. (250 RT 29046.)
Lindstrand himself missed his friend, and going through the murder and
aftermath was “hell.” (250 RT 29047-29048.)

James Sykes was married to Madden’s sister Judith. (250 RT 29059.)
On January 29, 1991, he received a call at work and was told that Madden
had died. (250 RT 29060.) He left and went to Sissy’s house. (250 RT
29060.) Everyone was crying. (250 RT 29060.) Julie was in school, and
Mr. Sykes went to pick her up. (250 RT 29061.) When they got back,
Sissy took Julie upstairs to tell her what had happened. (250 RT 29061 )
Mr. Sykes heard Julie make “a very excruciating painful waning scream.”
(250 RT 29061.) For a long time afterwards, Julie “was always looking
over her shoulder” as if “she was afraid that somebody was going to be out

there.” (250 RT 29063.)
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Judith Sykes was Madden’s older sister. (250 RT 29064, 29068.)
They got along very well and stayed close even after they each married.
(250 RT 29065.) Madden and Sissy had “one of the best marriages [Ms.
Sykes had] seen.” (250 RT 29065.) On J‘anuary 29, 1991, Sissy called and
told Ms. Sykes that Madden had died. (250 RT 29067.) Ms. Sykes went to
tell Joan Madden (“Joan”), who was Ms. Sykes’s and Madden’s mother.
(250 RT 29067.) When Ms. Sykes told Joan, Joan cried. (250 RT 29068.)
Since Madden’s death, Ms. Sykes felt like a part of her is missing. (250 RT
29068.) She noticed that Sissy appeared depressed and nervous since
Madden’s death. (250 RT 29069.) Ms. Sykes has also noticed that Joan’s
mother—Ms. Sykes’s and Madden’s grandmother—has been frightened
since Madden’s murder. (250 RT 29071-29072.)

Madden’s mother Joan testified that her husband died of a heart attack
shortly before Julie was born. (250 RT 29094.) Madden had been present
and tried mouth-to-mouth resuscitation while Sissy called the ambulance.
(250 RT 29094.) The death had upset Sissy, who “went into postpartum
depression” after Julie was born. (250 RT 29095.) Madden “took care of
everything” for Sissy and Julie, and he “was a wonderful father.” (250 RT
29095.) After Madden died, Sissy gained 30 pounds of weight, was
depressed, and had stress-aggravated psoriasis. (250 RT 29099.) Julie
became “absolutely hysterical” if Sissy left her sight, even just to go out the
front door to pick up a newspaper. (250 RT 29099.) Joan testified that the
pain of Madden’s death has not gone away. (250 RT 29098.)

B. Silveria’s Case
1.  Silveria’s family

Cynthia Green was Silveria’s cousin. (252 RT 29142.) In 1970 and
1971, when Green was 13 to 14 years old, she spent the summer with

Silveria’s family in Washington state. (252 RT 29146, 29151-29152.) She
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took care of Silveria, his sister Lenae, and his brother Sonny, with little to
no help from Silveria’s parents. (252 RT 29150, 29154.) She never saw
Silveria’s mother show any motherly affection to any of the children. (252
RT 29155.) On the car trip up to Washington in 1970, Silveria’s father
“pushed around,” “smacked,” and kicked the children for being noisy
during the car trip. (252 RT 29147.) Green once observed Silveria’s father
“doing drugs.” (252 RT 29151.) On another occasion, Silveria’s father
struck Green in the shoulder because she had left a shoe on the floor. (252
RT 29156-29157.) He also kicked Green in the backside. (252 RT 29157-
29158.)

Green testified that Silveria’s father was also violent with the other
members of his family. He would strike Sonny in the arm, the backside,
and the back of the head. (252 RT 29159.) He also hit Sonny with a belt
on more than one occasion. (252 RT 29159.) In the summer of 1971, when.
Silveria was about 18 months old, his father would sometimes strike

Silveria’s crib “real hard” if Silveria was crying in it. (252 RT 29160.)

Green saw Silveria’s father “beating on” his wife several times. (252 RT

29162,29164.) Green never saw Silveria’s father show any affection to his
wife, Silveria, or Sonny. (252 RT 29161, 29165.) In fact, he was verbally
abusive to them. (252 RT 29165.) In contrast, Green testified that
Silveria’s father treated Lenae “like an [a]ngel.” (252 RT 29165, 29177.)
Green left San Jose for a number of years, but returned in 1976. (252

RT 29166, 29168.) Silveria’s mother would sometimes send one of the

kids to Green’s home “asking for food, or for money to buy food to help
feed the kids.” (252 RT 29169, 29171-29172.) Silveria’s father was no
longer living With the family. (252 RT 29169.) When Green would visit
Silveria’s home, she found it “was a pigsty,” with clothes all over the floor
and the sink full of dishes. (252 RT 29170.) Around 1976 or 1977, Green

“went off and did [her] own thing in life,” and did not hear about Silveria’s
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arrest for murder until a year and a half before the time of her testimony.
(252 RT 29174.)

Geraldine Macias was Green’s younger sister and Silveria’s cousin.
(252 RT 29181.) When Macias was 12 years old, the Silveria family lived
with hers for a few months. (252 RT 29182-29183.) Macias never saw
Silveria’s mother help out with the cleaning or child care. (252 RT 29185.)
Instead, Silveria’s mother would just smoke and drink “a lot.” (252 RT
29185.) Around 1974, after the Silveria family had moved into their own
place, Macias learned that Silveria’s father had left his family. (252 RT
29186.) When Macias would visit their apartment, she saw that it was
“dirty,” with “[g]arbage all over.” (252 RT 29186.) Silveria and his
siblings were dirty and were wearing dirty clothes. (252 RT 29187.)

Macias testified that when Silveria was six years old, he seemed to be
a happy child. (252 RT 29189-29190.) When Silveria was still “a kid,”
Macias saw his father hit him. (252 RT 29198.) In 1988 or 1989, Silveria
came to live with Macias and her new family for a year. (252 RT 29191.)
Silveria did chores and enjoyed taking care of Macias’s young children.
(252 RT 29192.) Macias noticed that when Silveria went to visit friends in
his mother’s neighborhood, he would return with a bad attitude, and even
“[h]is language would be worse.” (252 RT 29194-29195.)

Macias testified that Silveria went to live with his father after leaving
Macias’s house. (252 RT 29199.) She saw Silveria and his father drinking
alcohol and doing “[c]rank and marijuana” together. (252 RT 29203,
29204.) Silveria’s father was still verbally and physically abusive to
Silveria. (252 RT 29204, 29205.) On one occasion, Silveria was fired
from his job at the 7-Eleven for stealing, and his father broke Silveria’s
nose in anger. (252 RT 29212.) Silveria moved out after that incident.
(252 RT 29218.)
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Lenae Crouse (“Lenae”) was Silveria’s older sister. (252 RT 29239.)
Their father would treat Lenae differently than Silveria and his brothers.
(252 RT 29241.) He would bring Lenae gifts when he returned from trips,
and never mistreated her. (252 RT 29241.) In contrast, he would
frequently hit, spank, and push Silveria and his brothers. (252 RT 29243))
On one occasion, Lenae saw her father throw a coffee mug at Sonny,
hitting him just above the eye. (252 RT 29247-29248.) Lenae never saw
Silveria’s father show Silveria, Sonny, or their mother any affection. (252
RT 29252.)

Around 1973, when Lenae was six or seven years old, her mother and
father split up, and her father left the family. (252 RT 29240, 29297,
29329.) Her mother went on welfare and received food stamps, but there
was never enough food for the family after the first few days of the month.
(252 RT 29254.) Silveria and Sonny would sometimes steal food from
stores to feed the family, and their mother would sometimes have to pay
people who confronted her about the thefts. (252 RT 292585, 29304.) The
boys were “totally beyond [their] mother’s control,” often leaving the house
at night against their mother’s wishes. (252 RT 29303, 29312))

When Sonny was eight years old and Silveria was six years old, the
boys were taken into foster care. (252 RT 29252.) After the boys left, only
Lenae, her mother, and her younger brother Michael remained in the home.
(252 RT 29256.) The children still did not have enough to eat, even with
Michael stealing food. (252 RT 29257.) Silveria and Sonny would
sometimes visit from their foster care with the Hebert family. (252 RT
29264.) They expressed a desire to stay in the apartment with their mother,
even though it was dirty and there was not enough food. (252 RT 29264.)
On one occasion, Lenae saw that Silveria was sad and scared at the thought
of returning to the Heberts. (252 RT 29265.) When Lenae asked him why
he was scared, he told her that the Hebert’s son had stabbed him in the arm
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with a pencil three times’ and would “make him do things.” (252 RT
29271,29276.) Lenae told her mother to notify the social worker, and
Silveria told her what had happened. (252 RT 29277-29278.) Silveria and
Sonny returned to live with their mother, Lenae, and Michael. (252 RT
29313.) At first they cooperated with their mother, but soon went back to
doing “their own things.” (252 RT 29313-29314.)

In 1981, when Lenae was 14 years olld, she moved in with some
welcoming neighbors, the Guimmonds. (252 RT 29258, 29278, 29314.)
When the Guimmonds left the apartment complex two years later, they took
Lenae with them. (252 RT 29258.) She saw Silveria again in late 1990,
when she and Silveria both worked the Christmas season at a Toys R Us.
(252 RT 29281.) At first, Silveria looked “pretty good,” but over time he
began looking “kind of dirty,” and Lenae assumed he was doing drugs.
(252 RT 29281-29282, 29324.)

Shirley Cotta was Silveria’s aunt. (255 RT 29806.) Before testifying,
she had not seen Silveria since he was two years old. (255 RT 29806,
29810.) Around that time, Cotta’s husband was a lawyer who worked on
divorces, and Cotta received a request to help Silveria’s mother divorce her
husband. (255 RT 29811, 29819.) The divorce petition indicated the date
of separation as April 10, 1974, and the divorce became final on January
24,1975, (255 RT 29812,29815.) In October 1981, Cotta received a
request to “see [Silveria’s mother] and think about taking [Silveria and
Sonny].” (255 RT 29813, 29815.) Cotta went to their apartment, and
found bags of garbage on the floor and the sink overflowing with dishes,
food, and debris. (255 RT 29814.)

7 Santa Clara County Sheriff’s Deputy Al Holborn testified that on
March 10, 1997, he observed three faded blue or green dots on Silveria’s
left arm, just below the shoulder. (252 RT 29334))
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2. Silveria’s foster families

Linda Cortez was a social worker with the Santa Clara County
Department of Social Services from 1967 to 1982. (254 RT 29572.) In
March 1976, she was supervising the four Silveria children: Silveria,
Sonny, Lenae, and Michael. (254 RT 29573; 255 RT 29777.) Silveria and
Sonny, dependents of the court at their mother’s request, were placed in
foster homes.. (254 RT 29577, 255 RT 29785.) Silveria had a severe
myopic condition in one eye, and he had special glasses designed to address
that condi’tion. (254 RT 29605.) Silveria eventually had surgery on the eye
in 1978 or 1979. (254 RT 29607.)

In April 1976, Sonny was placed with the Hebert family, and Silveria
was placed with the Garcia family. (254 RT 29575.) Around March 1977,
Silveria was placed with Sonny in the Hebert home. (254 RT 29576,
29594.) Silveria was seven years old at the time. (254 RT 29576.)
Although the boys frequently expressed their desire to return to their
mother, Cortez felt that their mother was not ready for them to return home.
(254 RT 29597, 29599-29600, 29616, 29643.) While Cortez felt the Hebert
home was not “a particularly nurturing home” for Silveria and Sonny (254
RT 29619, 29647), she was reluctant to move them to a different foster
home because it would have meant splitting them up (254 RT 29625). She
was still trying to get them home with their mother. (254 RT 29628,
29647.) Nevertheless, even by October 1980, Cortez still felt that the boys
should remain in foster care. (254 RT 29641, 29646.) The boys were
disappointed when Cortez told them of her decision, and Cortez believed
that “it would be natural for them to question whether or not [their mother]
loved them and whether or not she really cared about bringing them home.”
(254 RT 29644.)

In early 1981, Cortez gave Silveria’s mofher an ultimatum: “actively

get involved in returning the kids home” or Cortez would have to plan on
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some type of long-term placement for them elsewhere. (254 RT 29653;
255 RT 29747.) Silveria’s mother complied, but in April 1981 notified
Cortez that Silveria had told her that Dean had molested him. (254 RT
29657.) Cortez spoke with Silveria, who said that the Heberts’ son Dean
had forced him into acts of fellatio and sodomy. (254 RT 29658.) After
- investigating, Cortez decided not to return the boys to the Hebert home, and
to let them live with their mother. (254 RT 29662; 255 RT 29735.)

By October or November 1981, the boys began getting in trouble.
'(255 RT 29740.) Sonny was “involved” in the vandalism of a nearby
building, and Silveria began stealing food items and alcohol from local
stores. (255 RT 29741, 29770-29771.) Nevertheless, Cortez found Silveria
to be “a very likable child” who “responded to consistent limits” and was
“[v]ery eager to please.” (255 RT 29746.) Cortez had no contact with
Silveria after 1981 when he was 12 years old. (255 RT 29773.)

a. The Garcias

Between March 1976 and March 1977, Francine Herevia lived with
her parents, Marcus and Lorain Garcia, in San Jose. (252 RT 29222.)
During that period, her parents took in Silveria as a foster child. (252 RT
29222.) Silveria was six years old at the time. (252 RT 29222.) Silveria
got along well with the family, including Herevia’s young children. (252
RT 29224.) Herevia treated him like one of her own children, and Silveria
responded positively. (252 RT 29226.) Silveria had a lazy eye, and
Herevia helped make sure he made his medical appointments to treat it.
(252 RT 29227.)

Later, Herevia’s family had to leave the San Jose area for a new home
about three hours away. (252 RT 29228.) They discussed taking Silveria
with them, but decided that he should remain in the area to be close to his
family. (252 RT 29228.) Herevia had no further knowledge of Silveria’s
life. (252 RT 29236.) |
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b. The Heberts

Elizabeth Munoz lived next to the Hebert family in San Jose. (253
RT 29342-29343.) Evelyn and Mark Hebert (“Evelyn” and “Mark”,
respectively) lived there with their two children, Dean and Mark. (253 RT
29345.) The Heberts also took in foster children. (253 RT 29345))

Around 1975, the Heberts took in Silveria and Sonny. (253 RT 29345,
29357.) Silveria and Sonny would play with Munoz’s two children. (253
RT 29346.) Silveria was “a very sweet and loving child.” (253 RT 29348.)
He and Sonny would sometimes do chores for Munoz and her husband.
(253 RT 29348.) Munoz never saw the Heberts show affection to Sonny or
Silveria. (253 RT 29355, 29358.) In Munoz’s opinion, the Heberts took in
foster children “for monetary gain.” (253 RT 29356.) After Silveria left the
Hebert home, Munoz had no contact with him until being contacted about
the murder trial. (253 RT 29365.)

Justin Munoz (“Justin”) was Munoz’s son. (253 RT 29373.) Asa
child, he played with Silveria and Sonny when they lived with the Heberts.
(253 RT 29373.) Silveria was “a normal kid.” (253 RT 29374.) Justin
noticed that Evelyn punished Silveria and Sonny more harshly than her
natural children. (253 RT 29375.) Justin never saw her show the boys any
affection, although he never saw her show any affection to her natural
children either. (253 RT 29375-29376.) On one occasvion, Justin saw Dean
Hebert pin Silveria down, strip off all of Silveria’s clothes, take Silveria’s
glasses, and niake Silveria walk around the back yard. (253 RT 29379-
29380.) Justin did not see Silveria again after elementary school. (253 RT
29385.)

Dean Hebert (“Dean’) was born on October 4, 1966.} (253 RT 29418,
29466.) He and his older brother Mark lived with their parents at 414 Los
Pinos Way. (253 RT 294 18.) Evelyn would sometimes discipline Dean by

spanking him with a belt or shoe, but most of the time was “a warm and
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nurturing” mother. (253 RT 29423-29425.) When Dean was six or seven
years old, the Heberts fostered a child named Henry Goodman. (253 RT
29438.) Goodman, who was two to four years older than Dean, molested
Dean for almost three or four years. (253 RT 29439-29440.) The
molestations included forced oral and anal sex. (253 RT 29440.) By the
time Dean was a teenager, he had begun consuming alcohol and drugs, and
he “had a bad attitude about everything.” (253 RT 29443, 29447.)

After Silveria arrived at the home, Dean would sometimes blame him
for things that Dean had done in order to avoid responsibility. (253 RT
29430.) Silveria never protested. (253 RT 29430-29431, 29437.) On one
occasion, Dean took Silveria’s clothes and made him run around the yard.
(253 RT 29435.) On another occasion, Dean took Silveria’s glasses and
smashed them. (253 RT 29436.) Eventually, Dean began beating Silveria
up, punching and kicking him. (253 RT 29448, 29451; 254 RT 29521.)
Silveria never fought back (253 RT 29451), and Sonny never intervened
(253 RT 29459). On one occasion, Dean jabbed Silveria in the shoulder
with a pencil. (253 RT 29454.) Around the beginning of 1981, Dean once
forced Silveria to engage in oral and anal sex. (253 RT 29460, 29484-
29485; 254 RT 29510-29511, 29516.)

After Silveria’s murder trial began, Dean was interviewed by the
defense and denied sexually abusing Silveria. (253 RT 29467-29468.)
However, after Silveria was convicted of murder, the defense team stressed
how important Dean’s testimony would be in determining the penalty, and
Dean admitted the abuse. (253 RT 29483.) Dean had no specific memory
of stabbing Silveria with a pencil until the defense questioned him about it.
(253 RT 29487.)

Robert Ector was a teacher at Bertha Taylor Elémentary School in the
1978-1979 school year. (253 RT 29387.) Silveria was in Ector’s fourth-
grade class that year, and Sonny had been Ector’s student the year before.
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(253 RT 29388.) Silveria was “a bit below average” student, but Ector felt
that was because he was not recei{/ing the parental support that children
need for academic success. (253 RT 29390, 29393.) Silveria often
volunteered to help Ector at the school, which made Ector believe that
Silveria wanted to spend as much time at the school as possible. (253 RT
29390, 29391.) Ector found Silveria to be “a very friendly boy” who
“loved to play around and have fun.” (253 RT 29394-29395.) In contrast,
Ector found Sonny to be “one of the angriest kids, meanest kids [he had]
ever run across.” (253 RT 29396.) Ector often saw Sonny bully Silveria.
(253 RT 29396.) Ector had no contact with Silveria after Silveria
completed the fifth grade. (253 RT 29412-29413))

c. The Georges

Deborah Thomas was married to Michael George from 1978 to 1990.
(254 RT 29525.) From 1978 to 1987, the couple lived at 655 Minnesota
Avenue in Willow Glen. (254 RT 29525-29526.) In April 1982, George
brought Silveria home to live with them and their three sons. (254 RT
29527-29528.) George, a police officer, frequently would bring home boys
for dinner or the weekend because “[h]e felt sorry for kids.” (254 RT
29529.) Thomas was not happy to have Silveria there, especially because
George spent most of his free time with Silveria instead of his family. (254
RT 29539, 29543.) However, she asked Silveria to help out around the
house, and Silveria did so. (254 RT 29539, 29550.) While living with the
Georges, Silveria once stole a pair of tennis shoes from a child at his
school. (254 RT 29562.) When Thomas learned that Silveria had stolen
her son’s Christmas money, she told George that Silveria had to leave.
(254 RT 29539-29540.) Thomas and George divorced in 1990. (254 RT

29551)

| Daniel DeSantis was the principal investigator for Silveria’s defense.

(261 RT 30934.) In April 1996, DeSantis learned that George had been
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arrested in Lake County. (261 RT 30935.) DeSantis ]eafned that George
had pleaded guilty to eleven counté of child molestation. (261 RT 30936.)
The parties stipulated that the victim in that case was not Silv‘eria. (261 RT
30940.) DeSantis went to meet George on two occasions. (261 RT 30941-
30943.) On the first occasion, Silveria’s attorney confronted George by
telling him, “I know you molested Daniel.” (261 RT 30984.) George then
admitted engaging in about 10 acts of mutual masturbation and oral
copulation with Silveria. (261 RT 30947-30950.) George also admitted
giving Silveria alcohol prior to the molestations. (261 RT 30951.) On the
second visit, George indicated that he was not willing to testify in Silveria’s
case. (261 RT 30955.)

d. The Gambles

John Gamble was Silveria’s foster brother. (255 RT 29821, 29822.)
Gamble met Silveria when he was | 1 or 12 years old and living in Willow
Glen. (255 RT 29822, 29876.) Silveria was living with the Georges. (255
RT 29824.) Gamble and Silveria became friends. (255 RT 29825.) When
Gamble would visit Silveria at the Georges, he saw how Thomas treated
Silveria “like a slave” doing chores. (255 RT 29827-29828, 29833, 29877;
256 RT 29911.) At one point, Gamble learned that Silveria was in j'uvenile
hall and told his mother, who was a sheriff. (255 RT 29834-29835.) His
mother left the house and came back with Silveria. (255 RT 29836.) From
that point on, Silveria lived with Gamble and his family. (255 RT 29836.)
Gamble’s family treated Silveria like a son and brother. (255 RT 29882.)

When Gamble and Silveria were about 15 years old, they began
drinking alcohol. (255 RT 29837, 29865.) After Gamble had a painful
breakup with a girlfriend, he was contemplating suicide. (255 RT 29841-
29842.) Silveria found him and consoled him. (255 RT 29842-29844,
29903.) When Silveria would visit his mother, he would return and not

behave as well. (255 RT 29847.) On one occasion, Gamble saw Silveria
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roll on the ground through the Oakridge Mall on a dare so that a friend
would loan him money for food. (255 RT 29848.) Silveria was “generally
a peaceful person.” (255 RT 29861.) However, when he drank alcohol, he
became “[a]ngry, violent.” (255 RT 29866.) Gamble once found a dead
squirrel that Silveria used as a puppet. (255 RT 29869-29870.)

Gamble’s parents eventually separated. His father moved out of the
house. When Gamble was 18 years old, his mother moved with his sister
and Silveria to Sacramento. Gamble moved in with his father. (255 RT
29872-29873, 29893, 29895.) After Silveria was arrested for murder,
Gamble visited him about once a year. (255 RT 29899-29900.) For at least
the first two visits, Silveria denied killing anyone. (255 RT 29900.)

Patricia Gamble (“Patricia”) was Silveria’s foster mother. (256 RT
30061.) Patricia’s son John introduced her to Silveria as his friend. (256
RT 30061-30062.) Patricia saw that Silveria was “shabby,” with uncut hair
and ill-fitting clothes. (256 RT 30063.) Otherwise, he was “very typical.”
(256 RT 30065.) One day, Gamble came home and said that the George
family had given Silveria up and that Silveria was at juvenile hall. (256 RT
30069-30070.) Patricia and her family decided to apply to become
Silveria’s foster family. (256 RT 30070, 30071; 257 RT 30207.) Silveria
began living with Patricia, her husband John, her son Gamble, and her
daughter Lisa, in May 1983, and he lived with Patricia “on and off” until
1990. (256 RT 30061, 30064.)

Patricia made a point of taking Silveria to his mother’s house to
introduce herself and to invite Silveria’s mother to visit. (256 RT 30078.)
Patricia would also occasionally talk to Silveria’s mother at her work and
tell her that Silveria wanted to visit. (256 RT 30083.) Silveria’s mother
appeared “very indifferent,” and there were only two phone contacts
between mother and son while Silveria lived with Patricia. (256 RT 30079-
30080, 30082-30083.)
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Patricia testified that Silveria “was more of a help to [her] than [her]
other two children” around the house. (256 RT 30073, 30075.) On one
occasion, he waxed the entire kitchen floor without being asked. (256 RT
30074.) While he was generally well béhaved, he was also hyperactive.
(256 RT 30087.) Patricia put Silveria in counseling, but, after six to eight
visits, Silveria declared he did not need it, so Patricia pulled him out. (256
RT 30091-30092.)

Patricia and her husband separated in March 1985.% (256 RT 30095.)
In 1985, Patricia began noticing that Silveria was drinking alcohol. (256 RT
30097, 30100.) Because she and her ex-husband had a good relationship
even after the divorce, her ex-husband offered to take Silveria to live with
him. (257 RT 30147-30148.) Silveria agreed, telling Patricia “It’s not that
[ don’t love you, mom. Ijustneed a dad.” (257 RT 30148.) However,
Patricia’s ex-husband was not capable of taking Silveria at that time, so |
Silveria remained with Patricia. (257 RT 30148.) Eventually, Patricia had
to take Silveria back to Juvenile Hall because of his drinking problem.

(257 RT 30148.) Silveria made no effort to argue or resist, which surprised
Patricia. (257 RT 30149, 30198.) When Patricia had to send Silveria back
on another occasion, he was again “completely passive and agreeable.”
(257 RT 30149.) Patricia asked the authorities to test Silveria for “potential
for violence,” since she was concerned about the destructive behavior she
had recently noticed from Silveria. (257 RT 30150.) A probation officer
conducted a psychological test of Silveria and told Patricia the results. (257
RT 30155.) Patricia decided to bring Silveria back to her home, but to get
him counseling. (257 RT 30157.) The counseling continued until Silveria
violated his probation by drinking and was sent away to a juvenile

detention ranch. (257 RT 30158-30159.) Patricia visited Silveria every

5 They successfully reconciled in 1992. (256 RT 30096.)
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weekend, and was eventually allowed to take him home over the weekends.
(257 RT 30159-30160.) Although she invited Silveria’s mother to visit
with her, Silveria’s mother never went. (257 RT 30161-30162.)

The next time Silveria drank and got into trouble, he was sent to a
group home. (257 RT 30162.) In February 1988, Patricia moved to
Sacramento. (257 RT 30163.) In June, Silveria moved from San Jose to
live with Patricia. (257 RT 30163-30164.) Silveria stayed for only two
months before leaving for North Carolina with Travis. (257 RT 30164.) In
1989, Silveria returned to Sacramento. (257 RT 30170.) He began
working at a Sizzler Restaurant, where he befriended Thomas Root. (257
RT 30170.) After meeting Root, Patricia noticed that Silveria’s appearance
changed for the worse. (257 RT 30170-30171.) Silveria soon moved out to
live with Root in “[a] drug house.” (257 RT 30172-30173.) Patricia
concluded that Silveria was using drugs, and that he had lied to her when
she confronted him about it. (257 RT 30172, 30243.)

Patricia sent Silveria back to San Jose, where he was supposed to live
with his mother. (257 RT 30173, 30238.) In August 1990, Patricia
received a call from an Army recruiter asking for Silveria’s diploma,
because Silveria was trying to enlist. (257 RT 30173-30174.) Root, who
had Silveria’s diploma, made Patricia pay $50 for it. (257 RT 30174.)

kIn October 1991, Patricia returned to Santa Clara County. (257 RT
30174.) She visited Silveria in jail and sent him money. (257 RT 30174-
30175, 30178, 30179.) Patricia soon noticed that Silveria had taken an
interest in religion and the Bible. (257 RT 30183.) ' Their discussions
demonstrated to Patricia that Silverié was continuing his studying as time
progressed. (257 RT 30185.) A few months after Silveria was
incarcerated, he told Patricia that “he knows how it feels to grow up
without a father and that it hurt him to know that Julie now would not have

a father to grow up with . . L (257RT 30194.) Silveria also complained
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about the conditions in the jail and told Patricia that he felt sorry for himself
for béing in jail. (257 RT 30254-30255.) On one occasion, Silveria
admitted stabbing Madden. (257 RT 30251.)

“Around November 1993, Patricia stopped visiting Silveria because it
was too painful for her to see him incarcerated. (257 RT 30179-30180.)
She also was angry that “as a new Christian he was very zealous and was
trying to convert” her from her faith as a Jehovah’s Witness. (257 RT
30181.)

3. Other witnesses

Julie Morrella met Silveria when they were both in the eighth grade,
and the two became friends. (256 RT 29921-29922.) In the ninth grade,
she and Silveria dated, even though they went to different high schools.
(256 RT 29923.) In April 1985, about five months later, they split up. (256
RT 29924.) However, they got back together that summer. (256 RT
29925.) Morrella left two months later to live with her mother in Manteca
for a short while. (256 RT 29925.) When she returned to San Jose, she
learned that her stepmother had found some love letters from Silveria in her
room. (256 RT 29926, 30013.) Her parents told her to stop seeing Silveria,
and Morrella did so even though she loved him. (256 RT 29927, 29930.)
Silveria was upset over the split. (256 RT 29929-29930.)

Morrella felt that Silveria lacked affection by the optimistic way he
talked about his mother. (256 RT 29934.) In her words, Silveria “would
just hope that there would be a point in time that he would be able to be
with [his mother].” (256 RT 29934.) Morrella also noticed how much
affection Silveria needed from her. (256 RT 29935-29936.) Silveria “was
always really loving and caring” and never mistreated Morrella. (256 RT
29936.)

Later, when Morrella was 16 or 17 years old, she ran into Silveria at

the Oakridge Mall. (256 RT 29938-29939, 29941.) The two talked and
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said they would call each other. (256 RT 29939.) A few years later, in late
1990, Morrella saw Silveria again at the Oakridge Mall. (256 RT 29941.)
She “couldn’t believe” how much Silveria’s appearance had changed; “[h]e
looked rundown. He looked terrible. He was a mess.” (256 RT 29941.)
She did not talk to him. (256 RT 29942-29943 )

Morrella began embfacing Christianity and the Bible when she was 19
years old. (256 RT 29962.) When she learned that Silveria was in jail, she
visited him with the intention of getting him to embrace Christianity. (256
RT 30027, 30030, 30054.). She began visiting him in jail in 1991. (256 RT
29943,29952.) She visited him once or twice a week. (256 RT 29953,
29954-29955.) At first, Silveria “didn’t look good at all” and “was real
cold.” (256 RT 29955-29957, 30021.) However, over time, Morrella
noticed that his appearance gradually improved. (256 RT 29958-29959.)
He also became more open and willing to talk to her. (256 RT 29961.)
Eventually, she began discussing Christianity with Silveria. (256 RT
29964.) Silveria began bringing the Bible and other Christian books to his
meetings with Morrella, and the two would discuss them. (256 RT 29966,
29967.) Morrella told Silveria how happy she was that he was reading the
Bibie. (256 RT 30039, 30051.) On more than one occasion, Silveria said
that he had been praying for Madden’s family and “felt terrible.” (256 RT
29986, 29987.) He also said that he “felt very bad about the fact that Julie
was going to grow up without a father.” (256 RT 30000, 30043-30044.)
However, Silveria never told Morrella that he had directed the Quik Stop
robbery, stabbed Madden, or used a stun gun on Madden. (256 RT 30046.)
After over a year, Morrella stopped visiting Silveria because she was
developing feelings for him and was already in another relationship. (256
RT 29970-29972.)

About a year later, Morrella-started visiting Silveria in jail again.

(256 RT 29990-29991, 30000-30001.) Morrella noticed that Silveria
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appeared to know much more about the Bible than he had known the last
time she visited. (256 RT 30001, 30004.) Silveria repeated that he felt
badly about Madden (256 RT 30004), and Morrella believed him to be
sincere (256 RT 30009).

Morrella received several letters from Silveria while he was in jail.
(256 RT 29975-29976.) The envelopes they came in were decorated and
sometimes contained drawings. (256 RT 29975-29977.) The envelopes
and four drawings were admitted into evidence. (256 RT 29980, 29982.)

From 1973 to 1983, Richard Guimmond lived with his wife Samica
and daughter Tasha in the Villa San Pedro Apartments. (257 RT 30103,
30133.) Guimmond worked as an assistant manager at the complex. (257
RT 30105.) The neighborhood was “a ghetto.” (257 RT 30106.) As
manager, he knew the Silveria family living in the apartments. (257 RT
30107.) Guimmond saw how the Silverias ran out of money and food
shortly after the first of each month. (257 RT 30111-30112.) Silveria had a
reputation for stealing food. (257 RT 30119.) When Silveria and Sonny
would come back to stay with their mother, she would exercise no control
over them. (257 RT 30127-30128.) Guimmond noted that the boys “Had
graduated from stealing food to stealing money.” (257 RT 30128, 30136.)

~ Guimmond’s daughter Tasha and Lenae began playing with each
other as children. (257 RT 30108.) Guimmond forbid Tasha from going to
the Silveria apartment to play, because Lenae’s mother smoked, “they had a
lot of problems over there with lice,” and the apartment was “kind of
filthy.” (257 RT 30110-30111, 30120.) Lenae began spending more and
more time in the Guimmonds’s home. (257 RT 30121.) When the
Guimmonds decided to move out, Lenae came to live with them, and she

stayed with them until her marriage. (257 RT 30104, 30134.)
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4.  Jail personnel

Patrick Doyle worked as a correctional deputy at the Santa Clara
County Jail from 1991 to 1996. (258 RT 30336-30337.) Before that,
Doyle had been a missionary, having studied for eight and a half years for
the Catholic priesthood. (258 RT 30334.) Doyle first met Silveria when
Silveria came to the jail. (258 RT 30340-30341.) At first, Silveria
appeared withdrawn, but over time, he became less so. (258 RT 30341-
30342.) After being in the jail for a few months, Silveria began asking
‘ Doyle questions about the Bible. (258 RT 30343.) Doyle believed that
Silveria was interested in religion, and that, over time, Silveria became
committed to Christianity. (258 RT 30344, 30346.) Silveria would discuss
the Bible with other inmates. (258 RT 30346, 30352.) Doyle never heard
of Silveria getting into a fight in the jail or of his ever being “a behavioral
problem.” (258 RT 30349-30350.) Silveria was not a member of a gang
and Doyle did not believe him to be “criminally sophisticated.” (258 RT
30351.) However, on one occasion, Silveria did lie to jail officers in an
attempt to get his housing changed. (258 RT 30356-30357; 259 RT
30490.) Doyle admitted that he was known to many inmates as “Father
Doyle” and that his Christian beliefs were widely known in the jail. (259
RT 30460-30461.)

Officer Edwin Lausten worked for the Santa Clara County
Department of Corrections. (259 RT 30565.) He met Silveria in the jail in
1992. (259 RT 30566.) Silveria’s behavior was always good and he was
never a problem in the jail. (259 RT 30566.) On several occasions,
Lausten saw Silveria consoling other inmates when they were depressed.
(259 RT 30569.) On one occasion, Lausten allowed Silveria to use a
private room to console another inmate, and Lausten saw Silveria reading

the Bible with the other inmate. (259 RT 30571-30572.)
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Reverend Leo Charon became an ordained minister in 1986. (259 RT
30596.) Since 1982, he had been ministering kin the Santa Clara County
Jail. (259 RT 30601.) His general approach was to apply the teachings of
the Bible to daily life. (259 RT 30609-30610, 30612.) Charon met Silveria
when Silveria had been in jail for about two years. (259 RT 30616.)
Silveria began by attending Charon’s Bible study classes. (259 RT 30616,
30623; 260 RT 30666-30667.) Silveria would sometimes bring in new
members to the class. (259 RT 30639-30640.) He would also request that
Charon bring other religious books for Silveria to read. (259 RT 30620;
260 RT 30688.) Later, Charon and Silveria began speaking one-on-one.
(259 RT 30616, 30623.) They spoke about a variety of personal matters,
including temptations, Silveria’s plans for the future, and Scripture. (259
RT 30625.) About two years after the men met, they spoke about why |
Silveria was in jail. (259 RT 30629, 30632.) Silveria admitted
participating in stabbing Madden and admitted using a stun a stun gun on
Madden. (260 RT 30682-30683.) Silveria expressed his remorse about
taking another life. (259 RT 30636.) Chaon observed that Silveria
assumed leadership roles, especially when teaching. (259 RT 30643.)

- Silveria deVeloped a reputation such that transferred inmates who wrote to
Charon “almost always” asked about Silveria. (259 RT 30642.)

Charon also worked one-on-one with Travis. (260 RT 30666.) At
one time, Silveria and Travis were housed adjacent to each other in one part
of the jail. (260 RT 30674-30675.) Shortly after that time, Silveria
requested that Charon baptize him. (260 RT 30676.) Charon baptized
Silveria and Travis at the same time, one after the other. (260 RT 30656,
30677.) Charon believed that Silveria was “quite vocal and persuasive”
when trying to convince others of his beliefs. (260 RT 30673.) He felt that
Silveria was of “above average” intelligence and showed leadership ability.

(260 RT 30691.)
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Victor Bergado worked as a correctional officer for the Santa Clara
County Department of Corrections. (260 RT 30694.) He met Silveria
shortly after Silveria was booked in the jail. (260 RT 30697.) Bergado’s
first impression of Silveria was that he “was a hard person [who] didn’t
really talk.” (260 RT 30698.) After three or four months, Bergado
observed Silveria kneeling in his cell. (360 RT 30699, 30701.) When
Bergado asked if Silveria was all right, he saw that Silveria was distraught
and crying. (360 RT 30703.) Silveria said that he was “sad or sorry for the
family of the victim.” (260 RT 30705.) He said he was sorry for what he
had done and that he was asking for forgiveness. (260 RT 30705.) From
that point forward, Bergado, a Christian, began discussing Christianity with
Silveria. (260 RT 30706.) He frequently observed Silveria carrying a
Bible and discussing it with other inmates. (260 RT 30708.) Bergado
never saw Silveria fighting with other inmates or jail staff, and in several
instances saw Silveria sharing items from the commissary with other
inmates. (260 RT 30712.) In Bergado’s opinion, Silveria was among the
least criminally sophisticated inmates Bergado had seen. (260 RT 30713-
30714.)

Lauren Dennehy worked as a jail training officer for the Department
of Corrections. (261 RT 30900.) She interacted with Silveria in the jail for
at least a year. (261 RT 30902.) Silveria was a “cooperative, helpful”
inmate. (261 RT 30902.) Once, when Dennehy was making a welfare
check, she observed Silveria kneeling at his bunk, praying. (261 RT
30908.) She also noticed that Silveria arranged Bible study classes. (261
RT 30909.)

5.  Expert witnesses

James Park testified as an expert on “prison classification and
security.” (260 RT 30753.) He interviewed Silveria once and had access to

Silveria’s records. (260 RT 30752, 30753.) In Park’s expert opinion,
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Silveria would make “a good adjustment” to prison life and would not pose
“a threat or a danger to other staff or inmates” if transferred to a maximum
security holding facility as part of a life without parole sentence. (260 RT
30754, 30826.) Park reached that conclusion based on Silveria’s age, his
cohstructive behavior in jail, and his good behavior while in custody. (260
RT 30761-30762.) Park also showed the jurors a generic diagram of the
security measures employed by California’s maximum security holding
facilities. (260 RT 30764-30765, 30767.) He discussed the disciplinary
process at such facilities. (260 RT 30802.) Finally, Park mentioned that
state prisons all have “fairly extensive religious programs” that are
available to the inmates. (260 RT 30803.)

Park admitted that he was personally opposed to the death penalty.
(260 RT 30827.) Further, of the 100 cases in which he had testified, all 100
times he had been called by, and testified for, the defense. (260 RT 30827,
30828.) He also stated that prisoners in maximum security holding
facilities could play sports like basketball and softball, could watch
television in their cells if they had the money to purchase one, could listen
to radio, read books and magazines, make phone calls, and write and
receive letters. (261 RT 30867.)

Dr. Harry Kormos was a psychiatrist who specialized in post-
traumatic stress disorder. (261 RT 30992.) He testified as an expert in
“psychiatry[,] including the effects of childhood neglect and abuse on the
development of adult personality.” (261 RT 31017-31018.) He had
testified in about 24 other trials, always for the defénse. (271 RT 32564.)
Dr. Kormos reviewed reports of the crime, reports of interviews with
witnesses from Silveria’s childhood, and Silveria’s birth records. (261 RT
31019-31020.) Dr. Kormos also interviewed Silveria 12 to 15 times. (261
RT 31026; 271 RT 32570-32571.) In Dr. Kormos’s opinion, Silveria
suffered from the clinical condition of child neglect. (262 RT 31100; 271
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RT 32613.) “Child neglect” is “a situation in which the child is not getting
the kind of help, interaction, support, whatever you want to call it, from the
parents that children need for development to occur normally, and in
addition to that is getting mistreatment at the hands of those charged with
its well-being.” (262 RT 31105.) If such a child were also exposed to
physical and sexual abuse, that child would “show a sense of insecurity in
the world,” tend towards depression, and have “a serious problem in self-
esteém” such that “they don’t really expect to succeed in anything.” (262
RT 31108, 31110.) Dr. Kormos would not change his primary diagnosis
from child neglect even if Silveria had lied about his actions on the night of
the murder. (271 RT 32646-32648, 32653.) Dr. Kormos also diagnosed
Silveria with alcohol, cocaine, and methamphetamine addiction. (271 RT
32668, 32676.)

Dr. Kormos described the difficulties surrounding Silveria’s birth.
According to the medical records Dr. Kormos reviewed, Silveria was born
premature, had an excessive level of bilirubin in his blood, and had possibly
malformed intestines. (262 RT 31129-31131.) The reports indicated that
Silveria had to stay one month in the hospital after being born. (262 RT
31131.) Dr. Kormos ruled out the possibility that Silveria suffered from
fetal alcohol syndrome, organic brain damage, or anti-social personality
disorder. (262 RT 31168-31 169,/_ 31179.) Dr. Kormos concluded that
children experiencing a childhood like Silveria’s “will not know of limits
on their behavior because they haven’t had the experience of such limits
being imposed.” (262 RT 31139.) In Dr. Kormos’s opinion, Silveria,
Travis, Spencer, and Jennings had formed “a pseudo-family” to help each

other. (262 RT 31190.)
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C. Travis’s Case

1.  Travis’s testimony

Travis testified on his own behalf. (266 RT 31663.) He indicated that
he had no quarrel with having been found guilty of first degree murder, but
he wanted to tell the truth and ask the jury to spare his life. (266 RT 31663-
31664; 270 RT 32471)) |

Travis remembered living with his parents in [taly until he was five
years old, then leaving for San Jose without his father. (266 RT 31665; 267
RT 31838.) He was angry that his father was not going to live with the
family any more. (266 RT 31666.) Travis recalled when the family moved

- to the “poor neighborhood” of Bendorf. (266 RT 31668.) Silveria lived

next door, but the two did not become close friends until Travis was 16 to
18 years old. (266 RT 31855-31856.) Because Travis’s mother was
working so often, he was in charge of making breakfast and dinner for
himself and his younger sister Deanna, and he had the run of the
neighborhood in the evenings. (266 RT 31675.) Nevertheless, Travis’s
mother was loving énd he was close with Deanna. (267 RT 31838, 31840.)
However, Travis had problems in school, even at the elementary level.
(266 RT 31672; 267 RT 31847.) When he was seven years old, he began
smoking marijuana. (266 RT 31672; 267 RT 31845.) By the end of the
sixth grade, Travis was also consuming alcohol. (266 RT 31767; 267 RT
31846, 31852-31853.)

Joseph Carvalho married Travis’s mother when Travis was about 9 or
10 years old. (266 RT 31676; 267 RT 31839.) Carvalho moved in with the
family and brought his two daughters with him. (266 RT 31676.) Travis
was angry that Carvalho came into the home and “was basically taking
over.” (266 RT 31678.) Carvalho also “spanked” Travis with a cutting
board or belt. (266 RT 31689.) On one occasion, Carvalho broke an inch-
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thick cutting board on Travis’s backside. (266 RT 31690.) However,
Travis noticed that the family was more financially stable, as Carvalho’s
presence came with new furniture and new ciothes for the children. (266
RT3 168()‘.) Carvalho also held Bible studies with the family and took
Travis fishing, trying to establish a father-son bond. (266 RT 31681; 267
RT 31841.)

At some point, Travis’s mother told him that Carvalho had molested
his own daughters and Deanna. (266 RT 31682.) Travis was dévastated.
(266 RT 31682.) He felt that he had failed Deanna. (266 RT 31688.)
Travis, Deanna, and their young brother Joey all went to counseling. (266
RT 31683-31685.) Eventually, the family discussed allowing Carvalho
back. (266 RT 31686.) When Carvalho returned, Travis made an effort to
stay away from the house. (266 RT 31688.) Around the time Travis was
14 years old, he saw his mother and Carvalho arguing. (266 RT 31692.)
He jumped between them and began fighting Carvalho, who got Travis in a
headlock and ran his head through a wall. (266 RT 31692.) Eventually,
Travis heard that Carvalho was molesting the girls again, and Travis’s
mother divorced him. (266 RT 31697.)

After Travis’s mother filed for divorce, Carvalho came by the house
and was verbally abusive of her. (266 RT 31698, 31699.) Travis, who was
18 or 19 years old at the time, told him to leave. (266 RT 31699.)
Carvalho grabbed a fishing pole and began swinging it at Travis, who
defended himself with a stick. (266 RT 31699-31700.) Then Travis
grappled with Carvalho, punching him. (266 RT 31700-31701.)

Travis dropped out of school in the eleventh grade. (266 RT 31698;
267 RT 31860.) He was “a very poor student” and did not pay attention in
class. (266 RT 31701.) He had also taken to cutting class and using glue,
marijuana, cocaine, and methamphetamine. (266 RT 31701-31702.) He

purchased the drugs with money he got from reselling candy he stole from
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food stores. (266 RT 31702.) At the time, he was friends with Silveria,
Jennings, and Spencer. (266 RT 31708.)

Travis had problems with cbeying his mother’s rules, and she
suggested that he stay with his father in North Carolina. (266 RT 31706;
267 RT 31853-31854, 31857.) When Travis went to North Carolina, he -
learned that his father was “a constant womanizer and a drinker.” (266 RT
31707; 267 RT 31863.) While there, he drank with his father “and partied.”
(266 RT 31707.) Travis eventually returned to San Jose. (266 RT 31707.)

About a year later, Travis returned to North Carolina because he knew
that a warrant had been issued for him in California. (266 RT 31709.) The
warrant followed Travis’s and Jennings’s burglary of an apartment next to
Jennings’s family’s. (267 RT 31867.) Travis had entered the apartment
through the attic and stolen “some VCRs and some food,” then traded the
VCRs for marijuana. (266 RT 31710.) Jennings had already been arrested
and had told the police of Travis’s involvement. (267 RT 31871.) In North
Carolina, Travis did some painting and construction work, and also sold
drugs with his father. (266 RT 31710.) Travis “got tired of running,”
returned to California, turned himself in, and served “a year of county time”
following his conviction for first degree burglary. (266 RT 31711; 267 RT
31870, 31871-31872.) He was discharged from the jail when he was 19
years old.

Around that time, Travis’s mother met Cory Morton (“Cory”). (266
RT 31720; 267 RT 31866.) Travis, his friends, his mother, Deanna, and
Cory would have “drug and alcohol part[ies].” (266 RT 31721.)
Eventually, the family was evicted because of the partying and the number
of visitors. (266 RT 31721, 267 RT 31879.) Travis’s mother, Cory, and
Travis’s little brother Joey went to Oregon. (266 RT 31723; 267 RT
31881.) Deanna had already left the house. (267 RT 31881.) Travis spent
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some time living with Spencer’s family, then ended up living on the streets.
(266 RT 31723.) |
Sometime thereafter, Travis and Silveria went to North Carolina
together. (266 RT 31714, 267 RT 31883.) They drove Silveria’s car there.
(266 RT 31715.) When they arrived, they worked at a slaughterhouse for a
month or two. (266 RT 31717.) Eventually, Travis’s father kicked them
out because Travis lied about going to work when he had instead quit his
job and done drugs with Silveria and another friend. (266 RT 31718; 267
RT 31885-31887.) Travis and Silvéria went to a drive-in restaurant, where
Travis drunkenly demanded food and swore at the clerk. (267 RT 31889.)
A police officer behind Travis pulled them over. (267 RT 31890.) Silveria
had a suspended driver’s license and was arrested, and his car was
impounded. (266 RT 31719;267 RT 31890.) Silveria had Patricia Gamble
wire money to them, and the two men hitchhiked down to Atlanta, Georgia,
before returning to California “[t]hrough a shelter-type program.” (266 RT
31719-31720; 267 RT 31890.) Travis had to lie to the shelter about their
ages, because the shelter did not accept persons 18 years and older. (267
RT 31891.)
After returning from North Carolina for the third time, Travis went to

a computer training school with Silveria. (269 RT 32163.) A friend of his,
Peter Rosa, had a scam whereby the men would get loan money from the
school for tuition, then spend the money on drugs. (269 RT 32164-3165.)
Travis and Silveria agreed to participate. (269 RT 32169-32170.)
However, when they began school and learned the loans came only in
quarters, they decided to stay in school. (269 RT 32170.) Nevertheless,
Travis and Silveria ended up quitting the class without completing it. (269
RT 32170; 270 RT 32415.)

~ Around September 6, 1990, Travis began working at LeeWards as a
stock clerk. (266 RT 31729; 269 RT 32173.) He noticed the two safes in
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the store and once saw a large amount of money in the back safe. (269 RT
32175-32176.) He thought the front safe contained only paperwork. (269
RT 32176.) Travis continued consuming crank and marijuana while
working, and by November 1990, he and Silveria had stopped showing up
for work. (266 RT 31730; 269 RT 32178.) Madden terminated Travis and

- Silveria for their absenteeism, but allowed them to leave by mutual

agreement iﬁstead of firing them outright. (269 RT 32180-32181.) Travis
said that he did not want to lose his job, but Madden did not respond. (269
RT 32180-32181.) Travis also called the store a day or two later asking for
his job back, but he was not rehired. (269 RT 32182.) Travis knew
Madden was the manager at LeeWards, and had once seen Madden’s wife
and child in the store. (266 RT 31733.) He knew that a night manager
would have to be killed during the robbery, but the fact that Madden had a
wife and child “didn’t enter [his] mind.” (266 RT 31733.) Around this
tirﬁe, Travis, Silveria, Jennings, and Spencer all spent time together after
work. (269 RT 32173-32174.)

Travis went to Fresno and lived with an ex-girlfriend for a month,
then returned to San Jose in December 1990. (266 RT 31724; 269 RT
32183.) Upon his return, he saw his mother with Joey at the bus station
returning from Oregon. (266 RT 31725.) Travis gave them ten dollars then

left with Spencer, Jennings, and Silverié. (266 RT 31725,31726; 269 RT

32184.) At the time, Travis did not have a relationship with his'mother and
viewed Spencer, Jennings, and Silveria as his family, “a modern day
Manson family.” (269 RT 32185.) The men “basically partied” for a few
days, and then Travis met Tipton through Silveria. (266 RT 31726-31727,
269 RT 32187.) Travis stayed at Tipton’s home for a few nights. (266 RT
31727.) Between November and December 1990, he often slept in a
cubbyhole under her apartment or in Spencer’s car. (266 RT 31727-
31728.) |
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In late December 1990 or early January 1991, Travis began living
with Rackley’s sister Gina. (269 RT 32188.) He met Rackley around that
time. (269 RT 32188.) On January 24, 1991, Jennings came over
“complaining about somebody taking his beeper.” (266 RT 31735.)
Spencer, Jennings, Rackley, Silveria, and Travis went to retrieve it. (269
RT 32200.) Travis got in a fight with “this guy” who had it. (266 RT
31736.) Travis ended up getting hit with a pair of brass knuckles in the
upper lip and nose. (266 RT 31736.) Travis went to the hospital, spent the
night at Jennings’s house; then went to a motel. (266 RT 31738-31739,
31742.) Jennings, Silveria, Rackley, and Spencer were there and wanted to
watch the news because there was “a segment on stun gun robberies” and
“[t]hey wanted to see if they got their descriptions.” (266 RT 31742.)
Travis saw cash and coin that he was told were the proceeds of a robbery
(269 RT 32212), but he denied being any part of any of the stun gun
robberies (266 RT 31742). After leaving the motel, the group returned to
Gina’s house and discussed committing other crimes. (266 RT 32217.)
They talked about finding “a bigger place” to ;ob “that would have a lot of
money so we could lay low for a while.” (266 RT 31743.) Jennings
suggested LeeWards. (266 RT 31744.) The five of them then went to a
cabin in Uvas Canyon and stayed there on January 25, 26, 27, and 28. (266
RT 31739, 31741.) The fist night, they lit a fire using a fuel can they found
at the cabin. (266 RT 31742-31743.)

On January 26, Travis went to a store with Standard, Silveria, and
Spencer to prepare for a barbecue. (266 RT 31746.) They purchased hot
dogs, hamburgers, and potato chips. (266 RT 31747.) Travis recalled that,
before going to Uvas Canyon, Spencer had bought a knife. (266 RT
31747.) That night, after Standard had left (269 RT 32235-32236), the

~ group had another campfire and discussed committing a robbery again.

(266 RT 31748.) Travis mentioned that he knew there was money at
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LeeWards and that there was not much security, and the group decided to
rob LeeWards. (266 RT 31749, 269 RT 32237-32238.)

On January 27, Spencer went out shopping by himself. (266 RT
31751.) After Spencer returned, Travis said “that whoever the manager
would be had to be killed because [he] didn’t want to be identified.” (266
RT 31753, 31754;269 RT 32258.) Travis “didn’t care” if he had to kill
someone at LeeWards who could identify him, because he did not want to
get caught; he “just wanted money to get drugs.” (269 RT 32223, 32244.)
Silveria opposed the idea of killing anyone. (266 RT 31754; 269 RT
32259; 270 RT 32419.) Spencer, on the other hand, “was waving [a fillet]

- knife in his hand, joking around saying . . . I’ll kill him, I’ll take care of it.”

(266 RT 31755; 269 RT 32261.) Travis assumed that since Spencer had
volunteered, Spencer was going to do it. (269 RT 32263,32271.) Jennings
mentioned burning LeeWards down with the manager inside.’ (266 RT
31755;269 RT 32264.) That night, Spencer drove the group to LeéWards,
but they found that it was closed and no one was there. (266 RT 31756;
269 RT 32272.) Travis saw that Spencer had brought a knife. (269 RT
32270.) The group returned to the cabin and lit another fire, using the last
of the camp fuel in the can. (266 RT 31757.)

On the morning of January 28, Travis siphoned some gasoline out of
the car and into the fuel can so they could light another fire. (266 RT
31759-31760; 269 RT 32267, 32277.) That night, the subject of LeeWards
came up again. (266 RT 31758.) Travis repeated that the manager had to
be killed, although, because he and Silveria had not worked there recently,
he did not know who the manager would be. (266 RT 31759; 269 RT
32282.) The group got into the car and headed to LeeWards, which was

? Travis later testified that he did not recall who suggested burmng
LeeWards down. (269 RT 32264.)
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still open. (266 RT 31761.) Spencer spoke about going to Kentucky after
the robbery, and Travis thought he and Spencer would go to Nevada. (269
RT 32288-32289.) Spencer, the driver, parked behind the store in the back
parking lot. (266 RT 31761.) The men got out of the car and hid behind a
fence. (266 RT 31762; 269 RT 32292.) Travis and Silveria crossed the
street to look into the store, saw shoppers inside, and returned to the back of
the store. (266 RT 31763; 269 RT 32295.) Silveria told Spencer to slash
the tire on Madden’s truck, and Spencer did so. (266 RT 31762; 269 RT
32294.) Then Silveria and Rackley went into the store and came back out.
(266 RT 31763; 269 RT 32296.) At that point, the group knew that
Madden would be the manager in the store that night. (266 RT 31763-
31764.) The group continued to wait, because they wanted as few people
in the store as possible. (266 RT 31764; 269 RT 32299.) In the meantime,
Travis took a hammer out of the car to use to intimidate anyone in the store,
but he put it back because he felt he did not need it. (266 RT 31765; 269
RT 32308.) Rackley or Jennings had a nail puller, Silveria had the stun
gun, and Spencer had the knife. (266 RT 31766.) Travis saw Rackley put
the fuel can éontaining gasolin