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STATEMENT OF THE CASE

On December 16, 1993, following three days of preliminary hearing
at which appellant Valdamir Fred Morelos was represented by counsel, the
court held him to answer to a charge of murder with a firearm in the
commission of robbery, sodomy and oral copulation, and involving torture.
(1CT 3;2CT 336-342))

On December 27, 1993, an information was filed in Santa Clara
County Superior Court charging appellant with the murder of Kurt
Anderson. (Pen. Code, § 187.") It was further alleged that appellant used a
handgun (§§12022.5(a), 1203.06), and that three special circumstances
applied: (1) murder in the commission or attempted commission of robbery
(§190.2. subd. (a)(17)(A)); (2) murder in the commission or attempted
commission of specified sexual acts (sodomy and oral copulation) (§
190.2(a)(7)(D),(F)); and, (3) intentional murder that involved the infliction
of torture (§ 190.2, subd. (a)(18)). (2 CT 351-353.) Prior convictions for
robbery and burglary were also alleged for enhancement purposes. (2 CT
353-354.) '

On July 19, 1995, appellant filed a petition to prbceed in propria
persona, relying on Faretta v. California (1975) 422 U.S. 806. (2 CT 403-
409.) A hearing on the motion was conducted that day. Following an
extensive colloquy, the court’found appellant competent to represent
himself and well aware of the risks of representing himself in a capital
prosecution. The court determined that appellant was freely and voluntarily
relinquishing his right to an attorney. (2 CT 416; RT [07/19/1995] at pp. 3-
14.) The court ordered the Public Defender to transfer “all appropriate

files” to appellant. The court also ordered the Department of Corrections to

I References to sections are to the California Penal Code unless
otherwise specified.



allow appellant to keep two boxes of legal materials and writing supplies in
his cell. (2 CT 415-417; RT [07/19/1995] at pp. 14-15; see also, RT
[07/21/1995] at pp. 15-21.) Appellant waived a jury for the guilt and
penalty phases, although the waiver was not immediately accepted. (2 CT
424-425,427.)

A first amended information was filed on September 6, 1995, alleging
the murd'er, firearms use, and special circumstances as detailed above. (2
CT 443-444.) It was further alleged that appellant had previously been
convicted of robbery, in violation of sections 211/212.5, subd. (a), and of
an assault with a deadly weapon (a knife) and by means of force likely to
produce great bodily injury in violation of section 245, subd. (), with a
finding of great bodily injury pursuant to section 12022.7. Both offenses
were brought and tried separately within the meaning of sections 667(a)
and 1192.7. The assault with a deadly weapon is a violent felony as
specified in section 667.5(c), a for which appellant served a separate prison
term, within the meaning of section 667.5(a). It was also alleged that
appellant had been convicted of burglary of an inhabited dwelling, in
violation of sections 459/460.1, for which he served a separate prison term,
and upon release did not remain free of custody for five years, within the
meaning of section 667.5(b). (2 CT 445-446, 449.)

Appellant waived arraignment, entered a plea of not guilty, and
denied all further allegations. (2 CT 355.) ‘

On December 8, 1995, appellant filed an application for appointment
of advisory counsel. (3 CT 479-481.) He withdrew the application on
December 20, 1995. (3 CT 528; see RT [12/20/1995] at pp. 1-7.)

Appellant’s court trial commenced on January 3, 1996. (3 CT 528-
530.) He waived the right to make an opening statement. (3 CT 528.) The
prosecution rested its case on January 9, 1996. (3 CT 537.) Appellant

made a motion to dismiss the second special circumstance, per section



1118, which was denied. (3 CT 537.) Appellant testified, then rested his |
case. There was no rebuttal. (3 CT 537.) The evidence of appellant’s
prior convictions was presented to the court. The court found appellant
guilty of murder, and found true the firearm use enhancement, the three
special circumstances, and the prior conviction allegations. (3 CT 537-538.)

On January 10, 1996, the penalty phase of appellant’s trial began. (3
CT 552-553.) Appellant again waived his right to be represented by an
attorney and to have a jury hear the penalty phase. (2 RT 329.) The
prosecution presented its penalty phase witnesses, with little or no cross-
examination by appellant. The prosecution rested. (3 CT 567; 2 RT 329-
454.) Appellant called one witness (2 RT 454-456), and then took the stand
himself . (3 CT 467-568; 2 RT 463-471.) After extensive cross-
examination by the prosecution, appellant rested his case. (2 RT 472-517.)
The prosecution presented no rebuttal. (2 RT 517.)

On January 19, 1996, after hearing argument from the prosecution (2
RT 521-532), the court asked appellant if he had anything he wanted to say.
Appellant requested “an immediate transfer after a speedy sentence,
please.” (2 RT 532.) After reiterating its findings on the guilt phase, the
trial court made the following ruling:

This is an unusual case because the defendant has wished -
to plead guilty since the proceedings began and has wanted to
admit the special circumstances. Defendant stated he believes
the appropriate penalty is death.

We have gone through a court trial which the court would
characterize as a slow plea.

Court was kind of troubled by the procedure, but the court
will note at this time the court sought guidance from the
California Supreme Court in People versus Bloom that can be
found at 48 Cal.3d 1994.

Mr. Morelos has offered no defense to the charges. He has
offered no mitigation in the penalty phase of trial. In fact, the



defendant has exercised his constitutional right to testify and has
taken the stand and under oath admitted his crimes, admitted the
enhancement, the special circumstances, and has given
testimony to justify the finding for the court to impose the death
penalty.

(2 RT 532-533; italics added.)

After analyzing the enumerated factors to decide the appropriate
punishment for the record, the court found that, based on the totality of the
evidence, facts presented and witness téstimony, the appropriate penalty
was death. (2 RT 533-540.)

This appeal is automatic.

STATEMENT OF FACTS

INTRODUCTION
Appellant Valdamir Fred Morelos found Kurt Anderson in a gay bar

on Stockton Avenue in San Jose, California, on October 17, 1992.
Appellant believed that Anderson owed him $40, because appellant had
fronted him some methamphetamine. Appellant lured Anderson out of the
bar, then pulled a gun on him and forced him to drive to appellant’s hotel
room in Anderson’s Jeep. Appellant bound Anderson with his hands -
behind him. He took Anderson’s watch and wallet. He }(ept his guns at
hand. Appeilant committed both forcible sodomy and forcible ofal
copulation while his victim was bound with his hands behind him and
pleading to be released. ‘

| Appellant washed Anderson in the shower, dried him off, and made
him lie on the bed while appellant napped beside him. Appellant tortured
Anderson to obtain his personal identification number (PIN). Appellant
wrapped a ligature tightly around Anderson’s testicles, ran a knife over his
face and body, pricked him with a knife, and threatened him to be sure he
got the correct PIN. Leaving Anderson hogtied and gagged, with his feet

bound to his neck and his neck and testicles connected to a ceiling fan so he



would hang if he struggled and fell off the bed, appellant used Anderson’s
ATM card to access his bank accounts. The PIN was correct, but appellant
was unable to obtain any cash, because the accounts were nearly empty.
Angry, he returned to the hotel and tortured the young man further, beating
and slapping him and using the ligature around his genitals to “pay him
back” for not having any funds in his account. There was extensive
bruising to the victim’s genital area, indicating a very painful experience.

It was always part of the plan to kill Anderson to make sure he would
not be around to testify against appellant, who was on parole. Appellant
showed the victim his guns as soon as they got to the hotel. From that
moment on, appellant knew Anderson was going to die, although he
described, as part of the torture, alternately giving the victim false hope of
surviving, then dashing it. Appellant took Anderson to a remote location
on Mount Hamilton and shot him in the head, delivering a “coup de grace”
contact shot, when the first shot did not immediately prove fatal. He hid
the body in the underbrush and drove off in the victim’s Jeep.

A roommate who saw appellant painting the Jeep black with a spray
can, who knew about appellant’s guns, and to whom appellant matter-of-
factly confessed both the Anderson murder and other violent crimes
recently committed in Oregon, reported the license plate number of the
disguised Jeep and appellant’s confession to police. City of Santa Clara
Police, appellant’s parole officer, and a SWAT special response unit
apprehended appellant when he drove up to the roommate’s house in the
Jeep. When apprehended, appellant was reaching toward a blue gym bag
containing a loaded .45-caliber semiautomatic handgun. Appellant waived
his Miranda rights confessed his crimes to police, provided details only the

killer would know, and led police to Anderson’s body. The details follow.



EVIDENCE PRESENTED AT THE GUILT PHASE

A. Appellant Drifts In and Out of the Bay Area, Adding
Names to his List

In July of 1991, Nicholas Picklesimer met appellant at a gay bar
called Renegades in San Jose. During that summer they occasionally
encountered each other at Renvegades and their acquaintance developed into
a friendship. (1 RT 23-26.) Picklesimer thought appellant was interesting
and was particularly intrigued by his “colorful lifestyle.” Their relationship
was purely plutonic and was never a “physical” one. (1 RT 27-28.) In
December, appellant moved into the three-bedroom home that Picklesimer
was renting on Calabazas Boulevard in Santa Clara. Appellant moved in
with Harold Terry, a man appellant had begun dating that fall. The three
men split the rent and utilities. (1 RT 28-29.)

In May of 1992, after some arguments had “built up” between
appellant and Terry, appellant forced Terry to move out. (1 RT 29.)
Sometime early that year appellant had lost his job. (1 RT 29-30.) When
appellant and Terry moved in they brought bedroom furnishings that were
later the cause of a fight between appellant and Terry. They had a dispute
over the ownership, which resulted in the police being called. It was
Picklesimer’s impression that the bedroom furniture was mostly Terry’s.
However, appéllant and the furnishings remained at Picklesimer’s
residence. (1 RT 30.) Terry was now on appellant’s “list.” (2 RT 273-
274.)

One of the odd jobs appellant had was transporting auction pieces. (1
RT 34.) Appellaht told Picklesimer about a Gargoyle-adorned antiquE
clock. Although Picklesimer never saw the antique clock, he knew that
appellant had a dispute over the ownership of it with Jaime Cota that
eventually resulted in the police being called and appellant being arrested.

(1 RT 34-35.) Picklesimer knew that appellant was mad at Cota. He



recalled that Cota once briefly stopped by to visit appellant. It was around
that time that appellant told Picklesimer he wanted to kill Cota because
appellant had been arrested during the clock dispute. (1 RT 36-37.)
Although Picklesimer bailed out appellant, he never knew if any charges
were filed against appellant and never got the bail money back. (1 RT 37.)
Cota was now on the list. (2 RT 273-274.)

In July of 1992, appellant told Picklesimer that he had made a
decision about his life. By this time appellant had been unemployed for
several months and owed Pickelsimer $1800 for back rent and his share of
the utilities. Picklesimer let appellant “slide” on what he owed because
Picklesimer knew appellant was getting odd jobs now and again. (1 RT
30.) When appellant said he had made a decision about his life,
Picklesimer wondered what appellant’s decision was but decided not to pry
any further. Based on his knowledge of appellant’s violent past, he was not
sure he wanted to know. (1 RT 31-32.)

In August, appellant packed up his belongings and told Picklesimer
that he was going to live with his mother in Oregon. (1 RT 32-33.) At the
time, appellant owned a light-blue mid-1980’s Ford Fairlane, but it had a
transmission leak. Picklesimer fixed fhe automobile so appellant could
drive to his mother’s home in Oregon, but the automobile broke down
again on the drive. (1 RT 33.) Appellant called Picklesimer a few times
while he was in Oregon. During one of the calls appellant mentioned how
impressed he was that he could openly carry a gun in Oregon. (1 RT 37.)
After that, Picklesimer did not hear anything from appellant until October.
(1 RT 34.)

On Saturday, October 17, 1992, Picklesimer received a call from
appellant asking to be picked up from the Arena Hotel on The Alameda in
San Jose. Appellant was staying in room 319. (1 RT 38-40.) They went

out to some of the gay bars around the Stockton Avenue area of San Jose,



including the Renegades Bar where Picklesimer and appellant initially met.
(1 RT 39-40.) They talked to a few people while having some drinks, but
didn’t run into anyone in particular that they knew. While at Tinker’s
Damn, appellant met a friend named “Mario,” a person whom Picklesimer
did not know. (1 RT 40-41.) Picklesimer was not sure if he took appellant
back to his hotel room or left him at Renegades Bar that night, since it was
such a short walk from there to the Arena Hotel. They had made plans to
meet the next day to go to an airshow at Moffett Field. Appellant said he
would call Picklesimer when he was ready to be picked up. (1 RT 41.)

On Sunday morning, October 18, 1992, appellant called Pickles}mer
and said he had a friend he wanted to bring along to the air show. But
when Picklesimer arrived at the Arena Hotel to pick appellant up, the friend
was no longer there. Appellant and Picklesimer attended the air show and
stayed until around 3:00 or 4:00 p.m. (1 RT 42.) When they returned to
Picklesimer’s house on Calabazas, Picklesimer called a friend and they all
went to a movie together at the Town Theater. After tﬁe movie, the trio
went for dinner at an Italian restaurant called Vesuvius on El Camino Real
in Santa Clara. (1 RT 43-44.) After dinner, Picklesimer dropped appellant
off around 10:00 or 11:00 pm. (1 RT 44.)

B. Kurt Anderson is Reported Missing

In October 1992, Kurt Anderson and James Hehnke had known each
other for 18 months and had been living together in a monogamous
relationship for about a year. (1 RT 106-107.) They shared an apartment

“on East Santa Clara Street in Santa Clara. (1 RT 107.) At thét time Hehnke
owned a Nutmeg brown 1985 Jeep CJ-7, which both men drove. (1 RT
107-108.) On October 18, 1992, Anderson left the house about 3:00 p.m.,
because Hehnke was working on some drawings for work and Anderson
was distracting him. (1 RT 112.) Anderson left to run some errands and

Hehnke did not think anything of it. (1 RT 112.) Anderson had his own set



of keys to the Jeep. (I RT 112-1 13.) Anderson had never mentioned
appellant’s name and Hehnke had never seen appellant around San Jose. (1
RT 114.) Hehnke complete-d his work by 7:30 p.m. and by 10:00 p.m.,
when he had not heard from Anderson, he became worried and decided to
call Renegades to see if Anderson had been there that evening. Héhnke
spoke with the bartender, David, who said that Anderson had just left. (1
RT 117.) Hehnke thought that Anderson might have stopped by another
bar in the area on the way home, Gregg’s Ballroom. When Hehnke called
Gregg’s Ballroom and asked if Anderson was there, he was told that
Anderson had not been seen in the bar that evening. (1 RT 118.)

After calling around to bars without any success, Hehnke called a
couple of friends to see if they had seen Anderson. Some mentioned they
had seen him earlier. (1 RT 123.)

Hehnke decided to go to bed. He woke up the next day, Monday, and
went to work. He kept calling people he thought might have seen Anderson
or taken him home with them if Anderson felt he was too intoxicated to
drive himself home. (1 RT 123.) By 3:00 in morning on Tuesday, October
20, Hehnke still had no idea of Anderson’s whereabouts. Hehnke called the
authorities in Santa Clara to report his‘ Jeep as stolen and Anderson as a
missing person. (1 RT 123-124.) Later that day, while at work, Hehnke
received a call from Sergeant Zaragoza of the Santa Clara Police
Department who told him the case relating to his report had been
transferred to Sergeant Sterner at the San Jose Police Department. (1 RT
124.) When Hehnke called and learned that Sergeant Sterner was working
for the Homicide Unit, Hehnke knew that Anderson must be dead. (1 RT
124.)

Hehnke and Anderson had discussed sado-masochistic sexual
experiences (S&M), and Anderson had said he would want to be in control.

(1 RT 119.) Hehnke described how, at the time, he and Anderson were



using a quarter of a gram of methamphetamine about two to three times a ’
month. (1 RT 120-121.) They shared a couple of lines of
methamphetamine that Saturday night and had stayed up to about 3:00 a.m.
(1 RT 121-122.) Hehnke did not use any methamphetamine on Sunday and,
as far as he knew, neither had Anderson. (1 RT 122.)

When Hehnke last saw Anderson, he was wearing a pair of blue jeans,
~ brown work boots, a white T-shirt and a sheep-skin lined jeans jacket with
a Mickey Mouse cap. (1 RT 125.) Hehnke identified a picture of his Jeep,
Anderson’s keys to the Jeep and the apartment, a diamond ring he had
given Anderson on his birthday, a nipple ring, a Halston watch, a Security
Pacific Bank ATM card in Anderson’s name, and a wallet. (1 RT 107-117.)

C. Appellant Described the Murder to His Sister on
Monday Morning

On Monday morning, October 19, 1992, appellant visited his sister
Michelle Salas at her home in San Jose. Salas was living with her four
children ages 4-5 months, 1 year, 10 and 12 years, and their father. (1 RT
175.) Salas was surprised to see appellant because the two were fighting
and she had not seen her brother since before he left for Oregon. (1 RT 176,
. 183-184.) At the time, Salas was on a home monitoring system as a |
condition of her probation. (1 RT 176.) Appellant told Salas about the
murder he had just committed. Salas became worried because she was a
probationer and her brother was talking about murder. (1 RT 176-177.)
Appellant had told her about the murder in such a “matter-of-fact” manner,
that Salas did not believe him at first, until her son went to give appellant a
hug and said that appellant had “lots of guns on him.” Salas told appellant
he had to leave her home because she was expecting a visit from her
probation officer that day. (1 RT 177-178.) Salas advised her brother to
leave the area. (1 RT 178.)
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Appellant showed Salas one of the handguns he had and told her how
he had killed somebody. She asked appellant if he needed any money and
he replied that he had money and the victim’s Jeep. (1 RT 179.)

Appellant told Salas he shot the victim bécause he was mad at the parole
department for putting him in jail for something he did not do. “[H]e
[appellant] had a lot of anger in him.” (1 RT 179.) Salas recalled that,
before appellant left for Oregon, he threatened to kill someone over a clock
because he was put in jail for four days and lost his job. (1 RT 180.)
Appellant told his sister that he shot the victim in the head and left the body
in the hills where they would not find it. (1 RT 180.) Appellant told Salas,
in detail, how he had tied the victim up deliberately around his genitals and
neck to a ceiling fan. “[T]he guy was making fun of him.” (1 RT 185.) As
appellant was about to leave, Salas went out front and saw the Jeep he was
driving. Later that afternoon, appellant told her how he had just spray-
painted the Jeep. (1 RT 181-182.) When appellant returned to her place
that afternoon, Salas tried anew to convince her brother to leave the area. (1
RT 185-186.) Appellant told his sister that he wanted a shootout with the
cops, “He said we’ll all go down together. He wasn't going to live through
it.” (1 RT 186.) |

D. Appellant’s Confessions to His Roommate and the
Police

On Monday, October 19, 1992, Picklesimer was at work in Menlo

Park when he got a call from appellant. Appellant said that he was running
out of money to stay at the hotel and asked Picklesimer if could stay at his
house for awhile. Since appellant still had a key to his house, Picklesimer
told appellant he could stay. (1 RT 46.) When Picklesimer got home that
evening at around 6:00 p.m., he saw appellant in the driveway painting a
red-colored Jeep black. Appellant told Picklesimer that he was painting the
Jeep black to disguise it. (1 RT 47.) Picklesimer did not ask appellant how

11



he got the Jeep, he just assumed appellant was painting the Jeep because it
was stolen. (1 RT 48.) Appellant mentioned going to a junk yard off the
Monterey Highway to obtain a license plate. (1 RT 60.) While Picklesimer
was preparing his dinner, appellant began to tell him about his picking up a
young man at one of the bars on Stockton Street the night before. (1 RT
48-49). Picklesimer testified he did not learn the name of the victim until
- the néxt day. Appellant referred to the victim as “the kid”. (1 RT 74).
Appellant described how they went back to his motel room and had sex.
Appellant went into detail about how he tied “the kid” up to the ceiling fan
and turned the radio on so “the kid” would not hear him leave the room.
Appellant then closed the door loudly so that “the kid” would think that he
had left. Appellant waited awhile and then went over to “the kid” and
pricked him with a knife to let him know he was still there. (1 RT 49.)
Appellant stole the kid’s ATM card and tried to get money out, but
got very little. (1 RT 50.) Appellant went back to the hotel and was nice to -
the kid by asking if he was comfortable or if the ropes were too tight.
Appellant said he untied the kid from the ceiling, but kept his hands tied
behind his back as he took the kid out to the J ee}ﬁ in the parking lot and
drove him up to the hills. (1 RT 50-51 ) Picklesimer asked appellant
where in the hills he took the young man, but appellant would not say.
Appellant told Picklesimer he did not want to get him involved. (1 RT 51-
52.) Appellant told Picklesimer how, when they got up into the hills, the
kid was crying and pleading for his life. Appellant said he shot the kid in
the head and the young man fell to the ground. When he saw the young
man was still alive, appellant shot him again. (1 RT 52.‘) Appellant said he
covered the body with leaves and brush and left. Appellant then explained
that he had to return to the scene of the murder because he had dropped two

ammunition clips. (1 RT 53.)
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This conversation occurred in the dining room, but then appellant took
Picklesimer into his bedroom and showed him a .45-caliber semi-automatic
pistol, a .357-caliber revolver and a smaller revolver. Appellant indicated
he used the .45 to kill the victim. (1 RT 53-54.) Appellant also showed
Picklesimer a green t-shirt which he said he used to tie the victims hands.
This was obtained from a blue gym bag in the room. (1 RT 54.)
Picklesimer saw two Security Pacific Bank cards on the couch. Appellant
said hé would not let Picklesimer see the name on them because he did not
want to get him involved. (1 RT 54-55.)

While Picklesimer was eating dinner at the kitchen table, appellant
showed Picklesimer the young man’s Halston watch. (1 RT 55.) Appellant
said he did not feel any remorse for killing the kid. (1 RT 55.) When
Picklesimer went to bed around 10:00 or 11:00 p.m. that night, he Waé
nervous because of appellant’s matter-of-fact recounting of how he
murdered someone. (1 RT 55-56.) In addition to the Anderson murder,
appellant told Picklesimer about other violent incidents he committed while
in Oregon. This scared Pickelsimer, but not as much as the murder
appellant told him he had recently committed. (1 RT 56.) Picklesimer
knew that he could not live with knowledge of a murder being corﬁmitted
and would have to turn in appellant. (1 RT 56.)

The next morning, October 20, 1992, Picklesimer was preparing to
leave for work when he saw appellant doing his laundry in the garage. (1
RT 56-57.) The Jeep was still in the driveway, so Picklesimer memoriéed
the license plate number. (1 RT 57.) While discussing the murders he
committed, appellant told Picklesimer that, even if he had gotten all the
money he wanted, he still would have killed the kid. (1 RT 57.) When
Picklesimer mentioned to appellant that he did not have to kill the young

man and could have just kept him tied up to the tree, appellant said it was
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part of a plan. Appellant explained how he would have been caught if he
did not kill the kid to cover up his crimes. (1 RT 58.)

Appellant explained that he was not done, that he had some
unfinished business because he intended to murder Jaime Cota as well. (1
RT 60.) Appellant said that killing the kid was the most expedient thing to
do. (1 RT 58-59.) As appellant described the murder he was calm and
matter of fact. (1 RT 59.) When Picklesimer arrived at work he called the
Menlo Park Police Department. (1 RT 59.) An officer came to his work
and Picklesimer described how appellani had spray-painted black the stolen
Jeep he was driving. (1 RT 59-60.) Picklesimer told the Menlo Park police
officer how, as he was leaving for work that morning, he saw appellant
with a .45-caliber automatic and two clips in his waistband. (1 RT 60-61.)
Picklesimer was later told that the case was within the Santa Clara Police
Department’s jurisdiction. (1 RT 61.)

On October 20, 1992, at 9:50 a.m., Picklesimer meet with Sergeant
Zaragoza of the Santa Clara Police Department. (1 RT 61, 151-152.)
Pickelsimer told Sergeant Zaragoza what appellant had said about the
murder he admitted committing. (1 RT 152.) After getting appellant’s
name from Picklesimer, Sergeant Zaragoza determined that appellant was
currently on parole and contacted his parole agent, Mr. Beltran. (1 RT 152-
153.) Parole Agent Beltran notified Sergeant Zaragoza that appellant was a
“parolee-at-large” who had a warrant out for not reporting and should be
taken into custody upon sight. (1 RT 153.) Sergeant Zaragoza got the
license plate number of the Jeep from Picklesimer, located the name of the
registered owner of the vehicle, and gave that information to the San Jose
Police Department so they could be make a visit to the address of the
registered owner. (1 RT 153-154.) San Jose Police identified the stolen
Jeep as being associated with a missing person, Kurt Anderson. (1 RT 154.)

In addition to learning from Picklesimer that appellant was armed, Sergeant
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Zaragoza was advised by Parole Agent Beltran that extreme caution should
be used in apprehending appellant due to his violent history. Sergeant
Zaragoza requested activation of the SWAT Team because it was “a very
unique arrest situation.” (1 RT 154-155.)

That morning, between 10:00 and 11:00 a.m., with Picklesimer lying
down in the back seat of an unmarked vehicle, Sergeant Zaragoza and
another officer drove down Calabazas Boulevard td see if the stolen Jeep
was still there. (1 RT 61, 1 RT 155-156.) Since he did not see the Jeep
present, Sergeant Zaragoza posted an officer across the street from
Picklesimer’s house to observe the front of residence in case the Jeep
returned. (1 RT 156.) Sergeant Zaragoza then asked all the officers
involved in apprehending appellant to meet at the corner of El Camino and
Calabazas. He stayed in radio contact with the Lieutenant in charge of the
Patrol Division. (1 RT 156-157.) At approximately 12:30 p.m., the officer
observing the front of Picklesimer’s house broadcast over the police radio
that the suspect had just arrived in a black Jeep. (1 RT 157.) Sergeant
Zaragoza went to a location about a bloék and a half from the house and
waited for SWAT. (1 RT 157.) Once they had arrived, he briefed them on
the situation and gave them an outlinel of the residence, suggesting the best
approach to apprehend appellant. (1 RT 157-158.) From his location,
Sergeant Zaragoza was able to observe the SWAT unit arrest appellant. (1
RT 158-159.) While he did not see appellant reach for the blue nylon
duffel bag located at the left rear fender of the Jeep at the time, Sergeant
Zaragoza was eventually told about that bag by appellant when they arrived
back at his office. (1 RT 159.)

Sergeant Henry supervised the Special Response Unit (SRU), part of
the SWAT that apprehended appellant. (1 RT 170.) He had been notified
that appellant was armed and dangerous. In a canal across from the house

at 2147 Calabazas, a member of the SRU observed appellant adding more
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spray paint to the Jeep in the driveway. A “diversionary device” was
tossed under a boat trailer to distract appellant as members of the SRU
converged on appellant to arrest him. (1 RT 170-172.) Appellant was
standing at the right rear end of the Jeep. Sergeant Henry and the SRU
team approached appellant with their weapons drawn and ordered him to
freeze. Appellant started to make a move. At first the officers thought
appellant was heading toward the residence, but members of the SRU were
blocking his way. After appellant was apprehended they realized that
appellant was actually moving toward a blue gym back at the left rear end
of the Jeep. (1 RT 172-173.) The bag contained a loaded AMT Brand .45-
caliber semiautomatic hand gun with a full magazine. (1 RT 210-21 ﬂ.)

Santa Clara Police Officer Thomas Martini was on patrol that
morning and was initially called to block streets in the proximity of the
Calabazas house. (1 RT 141-142.) When he arrived at the scene of
appellant’s arrest, Officer Martini was instructed to transport appellant to
the Santa Clara Police Depaftment, where he conducted a search of
appellant. (1 RT 143-144.) While searching appellant’s upper-left pocket,
Officer Martini found a Security Pacific Ready Banking Card with Kurt
Anderson’s name on it. (1 RT 144.) Officer Martini also found a black
wallet, a handkerchief and miscellaneous change. He did not recall taking
any keys from appellant. (1 RT 144-145‘.) The items Ofﬁcer. Martini
collected were given to Sergeant Derek Edwards of the San Jose Police
Department. (1 RT 146.)

While Office Martini was in the booking area with appellant, another
officer stepped into the room and asked if he had seen the gun. The officer
asked Officer Martini to step outside where he described a gun that Officer
Martini had not seen. (1 RT 146-147.) From appellant’s position in the
booking area it was possible for him to overhear their conversation. (IRT

147.) When Officer Martini reentered the booking area, appellant said it

16



was “A nice gun, .45.” (1 RT 147.) During the booking process appellant
also asked about a .357. (1 RT 150.) While appellant was in the booking
cell he asked Officer Martini what he was being arrested for. Officer
Martini said, as far as he knew, it was for a parole violation. Appellant
questioned whether it was for something as simple as a parole violation,
given the fact that he was arrested by the SRU Team of SWAT. He said it
had to be for a “187”. (1 RT 148.) Appellant then asked for the “Mexican”
detective, and soon Sergeant Zaragoza walked into the room. (1 RT 148-
149.) Officer Martini heard appellant tell Sergeant Zaragoza that for
“certain considerations” he would talk to him about the murder of
Anderson and several other murders he committed in Oregon. (1 RT 149.)
When appellant said he could take them to Anderson’s body, he was taken
to an interview room. (1 RT 149-150.)

At the beginning of his interview, Sergeant Zaragoza told appellant
that he wanted to interview him about being an ex-convict with a gun, a
parole violation. Quoting appellant, Sergeant Zaragoza testified that
appellant’s response was that he was going to talk about, “[E]verything to
include a gang-land style 187.” (1 RT 160.) Sergeant Zaragoza said that
they would talk about anything and everything appellant wanted to talk
about, as well as what he had to discuss with appellant about this case.
Appellant told Zaragoza, “I’ll deal with you in any way I can. I'll tell you
about a 187 that I did yesterday and I’ll also give you two more that
occurred in Oregon,....” (1 RT 160-161.) Zaragoza told appellant he
wanted to learn about how he came into possession of the J éep. But before
Zaragoza could pose any questions, appellant “spontaneously replied, the
Jeep belong to the guy he had, ..., ‘been with Sunday night. In fact I had
the guy’s ATM in my pocket....”” (1 RT 161.)

Sergeant Sterner from the San Jose Homicide Unit and Zaragoza

discussed the best approach to interviewing appellant. Zaragoza felt he had
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established a “rapport” with appellant and felt that appellant would be
willing to continue to talk with him. (1 RT 161-162.) After signing a form
waiving his Miranda rights, appellant agreed to be interviewed. The
interview was videotaped. (1 RT 162-163.) Learning from appellant that
Anderson’s remains were still on Mount Hamilton, Zaragoza went to locate
and recover the body. (1 RT 165.) Zaragoza followed in his car as
appellant was driven to the location by Sergeant Sterner and his vpartner. (1
RT 165.) As appellant was being placed in a police car to be transported to
the crime scene, he asked Zaragoza if he know what was wrong with
society. “This society is so f**ked up. Here I killed a guy in cold blood,'
~ shot him in the head, tied him up and shot him, and you know what’s going
to happen when they convict me? .... []] They’re not even going to give
me the death penalty. Now that’s f**ked.” (1 RT 167.) When Zaragoza
said that he agreed with appellant and that some people should be put on
Death Row, appellant replied, “Yeah, Man, I’m one of those people. But
you know what? That’s not going to happen.” (1 RT 168.)
At approximately 5:15 p.m., the body of Kurt Anderson was
“discovered near Alum Rock Avenue and Mount Hamilton Road. The body
was 100 to 150 feet off the road and partially covered with dried leaves. (1
RT 168.) Afier leading detectives to Anderson’s body, appellant was
driven to the San Jose Police Department Homicide Unit where he was
interviewed by Sergeant Sterner. (1 RT 168.) Sergeant Zaragoza turned
over the audio and videotapes from his interview with appellant to Sergeant
Sterner and gave the ATM card with Anderson’s name on it to other San
Jose Police Department detectives. Appellant’s personal effects went with
him to the Santa Clara County Jail. (1 RT 168-169.)
Sergeant Sterner’s partner, Sergeant Edwards, was initially conltacted
by the Menlo Park Police Department about an individual (Picklesimer)

who was reporting a possible homicide. They did not have a name for the
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victim, but they did have the license plate number of a vehicle which was
mentioned in the missing person report for Anderson. (1 RT 190-191.)
Sergeant Sterner was told by Menlo Park Police how they advised
Picklesimer to contact the Santa Clara Police Department since appellant
had told him about the homicide and stolen vehicle at Picklesimer’s home,
which was under their jurisdiction. (1 RT 191-192.) Sterner learned from
Sergeant Zaragosa that Picklesimer’s residence was under surveillance. He
was relayed information during the morning as the surveillance team waited
for appellant to arrive. Sterner was about a block away from the residence
when appellant retuned in the stolen Jeep and was apprehended. (1 RT
192.) Sterner and Edwards later responded to the area of Mount Hamilton
Road, east of Alum Rock Avenue, where Anderson’s body was recovered.
(1 RT 193, 195.) Appellant had lead them to the exact spot where he had
killed Anderson. (1 RT 195.) Anderson’s body was in a prone position,
face down with his head facing uphill and the body was partially covered
with branches, leaves and debris, just as appellant had described it. (1 RT
198.) |

Sterner was also present when appellant’s personal property was
booked and secured by Edwards. (1 RT 193-194.) The items included
Anderson’s Security Pacific ATM card. (1 RT 194.)

An evidence technical crew was sent to both the area where
Anderson’s body was recovered and Picklesimer’s home to collect
evidence. (1 RT 196-197.) San Jose Police Officer Steve Gracie was one
of the evidence technicians who conducted the search. (1 RT 204-205.)

At Picklesimer’s Calabazas home, Gracie found a zippered blue nylon bag
at the rear fender of the painted Jeep on the driver’s side that was open
about an inch or two. (1 RT 206-207.) In the bag was a loaded AMT
Brand, .45-caliber semiautomatic with a full magazine inserted in it. (1 RT

210-211.) Ammunition was in the chamber and the gun was in the half-
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cocked position with the safety off, allowing the gun to be fired by just
pulling the hammer back. (1 RT 212-213.) The two fully loaded
magazines in the blue bag had been rubber-banded together. (1 RT 213.)
Inside the home, on the dining room table, Gracie found the watch that
appellant had taken from Anderson and offered to Picklesimer. (1 RT 214-
215.) In the garage Officer Gracie found freshly laundered clothing on top
of the washer. The laun‘dry included a pair of size 11 Reebok tennis shoes
and an extra-large shirt that appeared to be recently washed. (1 RT 216-
217, 220-221.) On the back wall of the garage was the convertible top to
the Jeep. The floor of the garage showed overspray from gray and red
spray painting. (1 RT 217.) Parts of the Jeep were taped off to keep paint
from over spraying. There were cans of spray paint in and outside the Jeep.
The seats were red in color and felt tacky to the touch like they had not
quite dried. (1 RT 217-218.) Inside a waste basket in the hall bathroom
was a pair of white socks, a pair of size 11 Nike tennis shoes, and cut-off
shirt sleeves, which were collected for blood and fluid analysis. (1 RT 219-
220.) An eel-skin wallet was also collected from the wastebasket. (1RT
220.) ‘ '

The police found two loaded firearms in holsters in appellant’s
bedroom. A fully-loaded .38-caliber Smith & Wesson revolver was found
in a black nylon bag along with 34 rounds of .38-caliber ammunition inside
a plastic baggie that had red spray paint on it. (1 RT 222-224.) Also found
in the bedroom was a receipt dated October 19, 1992, from Orchard Supply
Hardware (OSH) showing the purchase of paint primer and silver cloth duct
tape at 11:18 am. (1 RT 224-225,227.) Along with the receipt was a
handwritten return voucher imprinted with the date October 19, 1992 and
time of 12:46. (1 RT 227.) A three-and-a-half-inch folding knife was
found inside the couch in the bedroom. (1 RT 228.) A blue nylon bag was

found in the bedroom closet which contained a holster that could fit the .45-
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caliber firearm found in the Jeep. (1 RT 228-229.) Inside a brown suitcase
in the bedroom were four condoms and toiletries. (1 RT 229-230.) The
bag had a baggage label with appellant’s mother’s address and telephone
number, along with maps of San Jose, San Francisco and Sacramento
Valley. (1 RT 230-231.) A 50-round box of .45-caliber ammunition with
10 rounds missing was also found in the suitcase. (1 RT 231-232.) There
was also a plastic container with .38-caliber ammunition. (1 RT 232.) Ina
garbage can outside the residence police found a receipt from the Arena
Hotel for room number 319-A, for the dates of October 17th and 18th with
appellant’s name, and an indication the room bill was paid in cash. (1 RT
233-234.) Also found in the garbage can was an ammunition box that was
empty except for the plastic holder for the rounds marked to indicate
purchase in Oregon. (1 RT 234-235.) Police found a receipt in the
garbage can from OSH dated October 19, 1992 at 12:47 pm. The items
shown on the receipt are OSH Spray Primer and Spray Enamel. (1 RT 235.)
Also collected from the garbage can were two key rings attached together
with a total of five keys. (1 RT 235.) Correspondence addressed to
appellant was found in the mailbox. (1 RT 236.) 7

After leaving the residence on Calabazas and securing the evidence
recovered, Office Gracie went to the Mount Hamilton Road area, arriving
just around dusk. (1 RT 237.) Anderson’s body was on a hillside covered
with leaves and grass debris. (1 RT 241.) One .45-caliber casing was
located a few feet from the victim’s head. (1 RT 242.) Another .45-caliber
cartridge casing was found nearby. (1 RT 243-244.) When personnel from
the Coroner’s Office arrived, Anderson’s body was rolled over allowing a
view of the front of his body. His shirt was not arranged normally. His
arms were not through the sleeves. The sleeves were pulled down over his
shoulders with his hands tied behind his back. (1 RT 244-245.) Anderson

was not wearing any underwear or socks. (1 RT 250.) Gracie left Mount
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Hamilton and conducted a search of the room appellant stayed in at the
Arena Hotel. (1 RT 246.) No significant evidence was found in the room
because it had been cleaned. But there were two lamp shades on the ceiling
fan which had been tilted out of place. (1 RT 247.)

No slugs were found during the autopsy of Anderson’s body, so a
return trip to Mount Hamilton was made to recover them. (1 RT 101, 238.)
Using a metal detector, the evidence team was able to find slug in a pool of
blood that had been left by Anderson’s head wound. (1 RT 245.) The
parties stipulated that a comparison was made by the People’s expert
between a .45-caliber bullet and cartridge casings fired from the pistol
(People’s Exhibit 6) recovered from the back of the Jeep after appellant’s
arrest and the cartridge casings found near Anderson’s body and the bullet
slug that was later recovered from the pool of blood near his head. (1 RT
© 248-249.) The comparison conclusively identified the casings as having
been fired from the same weapon, People’s Exhibit 6. (1 RT 249.) The
weight, diameter and design of the bullet slug was consistent with a .45-
caliber Winchester Black Talon bullet and the rifling was consistent with
being fired from People’s Exhibit 6. (.1 RT 249.) |

E. The Forensic Evidence Supports Appellant’s
Confession

On October 21, 1992, an autopsy was conducted on Kurt Anderson’s
body. The coroner removed a black t-shirt from the decedent that said
“Folsom Street Fair, the whole nine yards, San Francisco, Septerﬁber 20,
1992,” a pair of blues jeans with no belt and a pair of light-brown, ankle-
high boots. (1 RT 79-80.) The t-shirt had blood on it and the jacket was
covered in blood. The decedent was not wearing any underwear or socks.
When the coroner first observed Anderson’s body, his arms were not
through the sleeves of the t-shirt. Andersons hands were tied in front of his

body on top of his stomach with beige-colored material wrapped around his
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Wrists several times, inhibiting his ability to separate his hands and his
ability to defend himself. (1 RT 80-81.) Anderson was 5-feet, 6-inches and
'Wéighed 130 pounds (appellant by contrast was 6-feet, 1-inch and weighed
approximately 205 pounds). Anderson’s estimated age was 28 years old.

(1 RT 81.) The degree of rigor mortis allowed the coroner to crudely
estimate that death occurred within 12 hours. But cold weather could have
prolonged the process. (1 RT 81-82.) By the time the autopsy was
conducted rigor mortis had already begun to disappear. (1 RT 82-83.)
Livor mortis was found on the right side of the face, right upper and lower
limbs and on the right anterior lateral area of the chest and abdominal wall,
as well as the medial aspect, or inner extremity of the lower left limb. (1
RT 83.) This implies that Anderson was left on his right side to die, due to
the pooling and fixation of blood in those parts of the body. This fixation
of lividity usually takes around 12 hours to occur. (1 RT 83-84.)

The whites of Anderson’s eyes were congested. There was

discoloration in the right eye due to a black eye and the left eye was

| depressed. (1 RT 84.) Anderson had a ring attached to his left nipple.
There was some insect activity on the surfaces with larvae mostly on the
clothing. (1 RT 84-85.) Anderson’s wrists were tied snugly in front of his
chest with a brownish cloth that was wound around each wrist and knotted,
with a final knot on the back of his right wrist. (1 RT 85.) There were also
some superficial cuts on Anderson’s body. One on the left breast and one
on the back of the left elbow. The cut on the left part of Anderson’s chest
could have been caused by a sharp instrument, like a knife blade. (1 RT
85-86.) The coroner opined the postmortem redness in the previous cut and
a second superficial wound that was also brownish, was probably due to
postmorterﬁ abrasion. (1 RT 86-87.) There were bruise marks over the
external genitalia, and bruising that was barely visible on the other side of

the right thigh. (1 RT 87-88.) On the shaft of Anderson’s penis, on the
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scrotum and part of the glans there was linear bruising. On the penis there
was circular bruising. On the right side of the shaft and scrotum a line
extends from the base of the penis from the pubic area to the outer surface
of the scrotum that looked like bruising which occurred prior to death. (1
RT 88-89.) The abrasions on Anderson's genitals imply that the skin
surface had been eroded and damaged, the bruising was beneath the skin
and not correlated with the abrasions. (1 RT 89.) The medical examiner
opined that pressure from a ligature wound around the genitals is what
probably caused the bruising, although he had no formal opinion since the
degree of bruising would depend on the pressure being applied. Whatever
caused the bruising would have been painful for Anderson. (1 RT 89-90.)
While the medical examiner did not want to give an opinion based on what
he imagined may have caused the bruising, he could say the type of
bruisiqg seen could be due to a moderate amount of pressure being applied
to the area. But he had no idea if the bruising seen on the external genitalia
was caused by some external pressure. (1 RT 90-91.) Both anal and oral
swabs were taken of Anderson’s mouth and anus. The medical examiner
found no injuries to either, but noted that homosexuals tend to have
réelaxation of the sphincter, so that trauma does not always result from
forcible anal intercourse. (1 RT 91-93.) A lubricant may have been used
during intercourse. (1 RT 93.)

The medical examiner found extensive wounds to Anderson’s cranial
area. There was an entrance wound in the back of the left ear which
appeared to be inflicted by a high caliber projectile similar to 45-caliber
builet. (1 RT 93-94.) While there was some abrasion around this entrance
wound, there was no stippling or deposit of gun powder. (1 RT 94.) The

exit wound was located at the right temple. (1 RT 95.) There was
“massive destruction” due to the bullet passing through Anderson’s

cranium. The medical examiner confirmed this shot alone would have
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caused death. (1 RT 95-96.) There was a second gunshot to the head, with
the projectile trajectory entering and exciting Anderson’s skull. (1 RT 96.)
The second entrance wound had a heavy deposit of soot and powder around
it, implying that the barrel of the gun was a fraction of an inch away from
the skin. The powder had no chance of burning entirely before depositing
on the skin surface. (1 RT 97.) “[Y]ou might refer to [tﬁe second shot] as
coup de graée, ...” (1 RT 98.) The exit wound went through the left cheek,
just below the temple. (1 RT 98-99.) Fractured bones from the base of the
skull caused extensive bleeding around the ears and hemorrhaging behind
the eyes, causing discoloration and displacement of the eyes. (1 RT 99.)
Either wound would have caused death, not necessarily instantly, but
Anderson would have been unconscious. (1 RT 99-100.) Anderson would
not have felt anything during the 10-20 minutes before he died due to brain
swelling which caused him to stop breathing. (1 RT 100-101.) No
projectiles were recovered from the cranial cavity. (1 RT 101.) Due to the
bullet injury Anderson sustained to his head, blood gathered in the lungs
and trachea making them heavier, causing aspiration of blood into the
airways. (1 RT 102.) Anderson had a blood alcohol level of 0.3 and was
under the influence of methamphetamine at the time of his death. No other
drugs were found in his body. (1 RT 103.) The cause of Anderson’s death
was multiple gunshot wounds to his head. (1 RT 104.)

F. Appellant’s Testimony Provides Additional Details

Advised of his right not to testify, appellant took the stand and asked
the trial court if he could be questioned by the prosecution. (2 RT 268-269.)
The trial court explained to appellant that the prosecution could only cross-
examine him. The trial court then asked the prosecution if it waived the
~ question and answer format. The prosecutor stated he did, then added, “I'd
like to state for the record that [appellant] discussed with me yesterday

whether he wanted to testify. Iindicated it was up to him to testify. I can’t
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advise him of it. But if he did testify, there are certain areas I would like to
cover concerning the torture aspects of the case with him and various
factors about the crime itself I would ask him questions about. But his
testifying is up to him....” (2 RT 269.) Appellant affirmed that it was ‘his
decision to testify. (2 RT 269.) The trial court then explained to appellant
that the prosecution could only cross-examine him on areas covered in his
direct testimony. The trial court told appel.lant that if he wanted give a
narrative of his crime that would be fine. (1 RT 269.) Appellant began his
narrative by filling in thé gaps he perceived to remain after the others had
testified:

[APPELLANT]: Well, one point that I don’t think was
thoroughly discussed was the torture of Mr. Anderson.

It was stated that I put ligatures on Mr. Anderson around his
neck and around his scrotum, and the reason for doing this was
stated that, that I was to keep the victim from escape (sic).

Another reason for this was to, was to inflict a certain amount of
fear and was done out of anger. I wasn’t able to receive any
funds from his ATM machine, from his car, so in order to pay
him back, so to speak, I inflicted great bodily pain, and I wanted
to make sure I hurt him and that he knew I was very serious.

And taking Mr. Anderson up to Mount Hamilton, I did have the
intent to kill him. I told him otherwise. I took him up and had
him [sic] told that I was going to release him inasmuch as
leaving him, abandoning him up there although tied. And I
wanted him to know before I executed him that I was going to
execute him. And I perceived that as an act of torture that this
victim would know shortly before, shortly before his death that
he was going to die.

And another point that I think needed to be addressed was sexual
assaults. I stated in a confession to detectives that the victim
[consented] to having sex with me, and in a sense that was the
case, but it really wasn’t true. I had him bound and he did ask
me many times to let him go, and I wouldn’t do it. I already was
conceiving in my mind many different ways of disposing of him.
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And I essentially raped him and while his hands were bound and
without his consent.

Also struggling with him to tie him, I was really upset, and I
used extreme force, ..., excessive force, twisting his arm,
punching him, choking him, things of that nature, to subdue him
or take the fight out of him.

Then to pacify him so he wouldn’t scream - - I figured if he
screamed, I would have to either stab him to death or choke him
to death. I didn’t want to shoot him because I didn’t want to
bring attention to myself, because I still had other pressing
matters.”

(2 RT 269-271.)

The trial court asked appellant if his testimony was that, while at the
Arena Hotel, he sexually assaulted Anderson against Anderson’s will.
Appellant replied he had. (2 RT 271.) The trial court then asked appellant
if he had anything else say on direct: |

[APPELLANT]: My intent with this victim was to get monies
owed to me, and transportation and whatever other things I
could possibly attain to help me achieve ..., my other goals.”

(2 RT 271.)

When asked by the trial court what his intent was when he took -
Anderson from Renegades to the Arena Hotel, appellant replied, “[bJoth
rob and kill [Anderson].” “As I showed him my guns, he was going to
die.” (2RT 271.)

Appellant also responded to questions on cross-examination:

[PROSECUTOR]: You indicated that Mr. Anderson asked you
many times to let [him] go, correct? _

[APPELLANT]: Let him go, yes.

[PROSECUTOR]: Did he try to persuade you in some way and
if so, how?

[APPELLANT]: His only means of persuasion would have been
through talk, being he was bound, hog-tied and most of the time

27



gagged, part of the time blindfolded. He tried using emotional
tactics with me about his family and he’s doing good at work, ...,
he’s got this life, ..., things are going good, ..., he’ll make v
things right, ..., things of that nature.

[PROSECUTION]: What effect did that have on you?
[APPELLANT]: None.

[PROSECUTION]: Why not?

[APPELLANT]: Because he was going to die.

(2 RT 272-273)

Appellant agreed with the characterization that from the time he first
saw Anderson he was thinking about getting money and transportation from
him, and had thought of doing the same to the DJ he saw at Tinker’s Dam.
(2 RT 273.) Appellant explained his intent was to obtain money so he
could éommit the murders he had returned to California to commit, those of
Jaime Cota and Harold Terry. (2 RT 273-274.) When asked why he
wanted to kill Terry, appellant replied: “At this point, ..., I don’t really
remember now. It’s been like three years. But I still have the desire in me.
If I was set free to [sic] kill him. But I don’t know why.” When asked Why
he wanted to kill Cota, appellant repliéd: “Jaime Cota is another story. I
didn’t really want to kill Jaime Cota. What I wanted to do with him was a
little more sinister. Maybe, I was thinking death was a little too good for
him.” Asked what he wanted to do with Cota, appellant answered: “I
wanted to let him live, but I wanted to do something where he would be
maybe crippled with -- beyond repair.” (2 RT 273-274.) Appellant then
went into more graphic detail concerning the pain he desired to inflict on
Cota. (2 RT 274.)

During cross-examination appellant explained that from the time
Picklesimer dropped him off at Renegades the day before the murder, his

intent was to obtain the money and transportation he needed to commit the
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murders of the two men on his list. Appellant was armed with two
handguns: a .45 in the front of his pants and a .38 in the back, but while at
the movies with Picklesimer and his friend, he had them in a small blue bag.
(2 RT 275-276.) Asked why he was carrying weapons at the air show,
appellant stated, “[i]n case I was questioned by police and pulled over by
policé, or anything like that.” (2 RT 276.) Asked what he was going to do
if he were pulled over, appellant replied, “I’d have another murder under
my belt.” (2 RT 276.) Appellant agreed he meant he would shoot it out
with the police. (2 RT 276.) Appellant stated that he was not concérned
about having a firearm while being on parole, even though he knew it was
illegal for him to have weapons in his possession. (2 RT 276.)

After Picklesimer dropped appellant back at the Arena Hotel after the
air show and movie, appellant showered and put on clothing he did not
mind getting blood on, in case there was a struggle and he had tb stab
someone. (2 RT 276-277.) Appellant’s intention when he left the Arena
Hotel that evening was to find somebody to rob. Although he was not
necessarily planning to bring his victim back to his hotel room to rob them,
“but to take them somewhere and kill them after I received money and
transportation, and if the opportunity ﬁresented itself, have sex.” (2 RT
277.) He wanted to kill his victim to prevent being caught. (2 RT 277.)
That’s why the night before at Renegades he did not try to grab the person
he showed his gun to because there were witnesses around and his ride was
there. Appellant explained, “[m]y whole objective was not to do anything
to get caught. My objective was to keep on committing murders until I
finished, you know, my list.” (2 RT 278.) |

Appellant explained how he was able to lure Anderson through a
private walkway behind Renegades by telling him he wanted to show him
something. When he had Anderson in an enclosed area, he brandished his

guns and told Anderson, “Let’s go.” (2 RT 278.) Anderson, “sobered up.a
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little, and he was, I guess he was pacifying me, letting me have my way
because he probably knew if he didn’t he’d get blown away right then.” (2
RT 279.) As they left the bar appellant instructed Anderson not to look left
or right, but to go straight ahead and Anderson complied. When Anderson
began leading appellant to three of four different places looking for his
vehicle, appellant thought Anderson was looking for an opportunity to
escape. Appellant grabbed Anderson because he thought Anderson was
playing around about not knowing exactly where his vehicle was. (2 RT
279-280.) Appellanf intended to get as much money out of Anderson as he
could, even though Anderson didn’t owe him more than $40. (2 RT 2\80.)
By the time Anderson finally led appellant to the his car appellant had

his .38 out of its holster, unbuckled and concealed because, “I was thinking.
this guy was bullshitting me again, and I wasn’t sure at that time what to do
until I think he seen my, my state of mind, and he took me directly to his
Jeep.” (2 RT 280.) Appellant had Anderson drive with Anderson knowing
that he had his weapon out and could use it “instantaneously.” (2 RT 281.)
Anderson was scared and may have been begging and pleading with
appellant, but that did not matter to appellént. As long as Anderson was not
yelling, he could “[c]ry all he wants.” (2 RT 281.) Appellant did ﬁot recall
having feelings of exhilaration, but he may have been excited and “turned
on” by the fact Anderson was under his power. Appellant stated, “I think I
was more anxious to get his money and kill him and proceed to my other
victims.” (2 RT 281-282.)

When they arrived at the Arena Hotel appellant directed Anderson to
park in the back, took his keys and had a gun at Anderson’s back as they
walked to the room appellant was renting. (2 RT 282-283.) Once in the
room, appellant pulled out all the weapons he had on him. He placed them
on a table and instructed Anderson to disrobe. (2 RT 283.) Appellant

searched Anderson’s wallet after Anderson was tied and his hands were

30



secure behind him. Appellant found some crank in the wallet. Appellant
gagged Anderson with one of the hotel towels and started using the crank
he had gotten from Anderson’s wallet. (2 RT 283-284.) Asked how he felt
once he had Anderson tied up and gagged, appellant stated he felt “a little
more comfortable” because “he was under my control completely.” (2 RT
284.) Appellant did not put the gag all the way through Anderson’s mouth
because he was testing Anderson to see what he was going to do and, in
appellant’s mind, he was taunting Anderson. (2 RT 285.) Appellant stated,
“] was upset I had to kill him in order to get the money he owed me.” (2
RT 285-286.) And, while appellant did not have to search out Anderson,
“he owed me money and I wanted the money and I had to go look for my
money instead of having him bring it to me.” (2 RT 286.)

After he had Anderson tied up, “I questioned him, thoroughly
questioned him. I beat him up a little bit and tortured him a little bit to let
him know that I’m serious.” (2 RT 286.) He wanted Anderson to know he
was in control and wanted Anderson’s ATM pin number, “and I wanted
him to realize that if he gives me the wrong number that it’s going to go
very bad with him.” (2 RT 286.) '

“T ran a knife along his throat and along his mouth and his eye lids,
sensitive areas, around his testicles. Iran a knife across his chest and I dug
in a little bit slightly on his chest and I pricked him with the knife. Ididn’t
want to get blood going through the mattress, because it was under my
name and I didn’t want the police to become suspicious or anything until I
was through with my murders.” (2 RT 286-287.)

Appellant looked through Anderson’s wallet for receipts and bank
cards. He checked the receipts and saw that a deposit of $1300 had been
made the past Friday. (2 RT 287.) When appellant got the pin number
from Anderson, his first thought was that since Anderson “did the trick”

about looking for the Jeep in diffefe'nt areas, appellant did not want
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Anderson misleading him again, and wanted to make sure he had the
correct pin number. Appellant thought Anderson was trying to get him out
of the room so he could escape. (2 RT 288.) Appellant turned on fhe radio
and told Anderson, who was “only gagged and hog-tied at the time” that he
was leaving. (2 RT 288.) But he did not leave. Instead he sexually
assaulted Anderson:

[PROSECUTOR]: So the sexual activity was sodomy,
penetrated his anus correct?

[APPELLANT]: Yes.
[PROSECUTION]: And oral copulation?
[APPELLANT]: Yes.
[PROSECUTION]: You on him?

[APPELLANT]: Both. I made him oral copulate me and I
might have even had my knife drawn. I believe I would have.
I’m very sure I had a knife drawn maybe even up against him
somewhere, you know, some part of his face or something, in
case he tried to assault me.

(2 RT 289.)

The sexual assault on Anderson lasted approximately 45 minutes. (2
RT 290.) Anderson was speaking to him during the sexual assault in hopes
appellant would let him go, “[A]nd I told him to shut up.” (2 RT 290.)
Appellant kept Anderson’s hands tied behind his back during the sexual
assault. (2 RT 291.) Afterwards, appellant showered with Anderson
alongside him in the bathtﬁb where he rinsed Anderson off with water and
then took him out and dried him off. (2 RT 292.) Appellant agreed it was
possible that he found the sexual assault more arousing because he was in
power. (2 RT 292-293.) Since his incarceration, he said, he has not been
thinking about his sexual assault on Anderson but he has been thinking

about the two people he still wanted to kill, Jaime Cota and Harold Terry.
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(2 RT 293.) While appellant admits he likes being the “dominant” partner,
for him it is not necessarily about a person submitting to him, “but respect
my request.” (2 RT 294.) Appellant believed Anderson had been
disrespectful when Anderson had not paid the money he owed him. (2 RT
294.) Appellant took Anderson’s watch as soon as he had him disrobe, and
he switched wallets with Anderson while still in the hotel room. (2 RT
294-295.) After the shower, appellant slept for a few hours keeping
Anderson hog-tied as they both lay down. (2 RT 295.)

Up to that point, appellant had hog-tied Anderson by using strips of a
t-shirt. In order to secure Anderson while he went to use the ATM card,
appellant tore some sheets into strips and used those and articles of clothing
to connect Anderson’s neck to where his feet and hands were bound
together. (2 RT 295-296.) Appellant placed a strip of cloth around
Anderson’s neck and tied it snugly to his feet so in case Anderson got
himself loose from being hog-tied he would still choke. “Then I got
another piece of sheet and I believe I tied it around his neck again, and I
tied that piece to a ceiling fan real snug.” (2 RT 296.) Anderson was lying
on his side on the bed. If he struggled and fell off the bed he would hang
himself. (2 RT 296-297.) Anderson was gagged and blindfolded. (2 RT
297)

Appellant tied a piece of cloth around Anderson’s testicles to inflict
pain when he was making sure he was getting the correct ATM PIN
number. (2 RT 297-298.) Appellant’s intent was to inflict extreme pain so
Anderson would give him the correct number. (2 RT 298.) Asked about
Anderson’s response to having a ligature tightened around his testicles
appellant stated, “[h]e may have gave some type of whine. He didn’t cry or
beg or anything like that, but he might have let out some type of eek, you

know, or noise.” (2 RT 298.) Appellant tied Anderson’s testicles up to the -

ceiling, “[V]ery tight. They had to hurt.” (2 RT 298.) Appellant’s purpose
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was to inflict pain so Anderson would not move. (2 RT 298.) Appellant
described this in further detail,

[APPELLANT]: I put the music on. I questioned him about
whether anybody else had use of the card, you know, when his
last deposit, last transaction occurred, to verify, you know, he
had adequate funds