
relating conversations with several jurors after the penalty phase (the first also attended by

the prosecutor and an investigator for the Public Defender, and the second also attended by

counsel for co-defendant Hajek). (Vol. 10, CT 2741-2744.)"2

On October 12, 1995, the trial court heard appellant Vo's motion to preclude the

death penalty, joined by co-defendant Hajek, and it was denied. Appellant Vo's motion

for new trial based on issues regarding Exhibit 53, joined by co-defendant Hajek, was

heard; jurors Miller and Frahm were sworn and examined, the motion was argued, and

submitted. Motions for new trial based on denial of severance, special circumstance

issues, admission of letters of the defendants, and the tape recording were denied. (Vol.

11, CT 2827-2828.)

EL  Applicable Legal Provisions 

Penal Code § 1181 enumerates the statutory grounds upon which a new trial may be

granted. Subdivision (5) provides that a new trial may be granted when the court has erred

in the decision of any question of law arising during the course of the trial. (Vol. 10, CT

172 Jurors Eadie, Delarosa, Miller, Frahm, and Candelaria discussed the  

deliberations after the verdict. The jurors believed that on the tape (Exhibit 53), they  

heard appellant Vo state several times, "we're murderers." They repeatedly said the tape  

made a difference in the penalty verdict. Neither the prosecutor nor any defense counsel  

heard this statement on the tape. One juror asked if the sentence could be commuted, and 

that she felt it should be commuted.
Three jurors (Miller, Frahm, and Candelaria) later met with defense counsel and 

stated that they believed appellant Vo said on the tape, "we killed her;" one juror stated  

that appellant would not have been convicted without the tape. These jurors also stated  

that they "assumed" co-defendant Hajek had told appellant Vo about his conversation  

with witness Tevya Moriarty the night before the murder. (Vol. 10, CT 2741-2744.)
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2766.) Subdivision (6) of that section provides that a new trial may be granted "When the

verdict or finding is contrary to law or evidence ," including insufficiency of the evidence.

(Vol. 10, CT 2766-2767, citing People v. Robarge (1953) 41 Ca1.2d 628; People v. Knutte

(1896) 111 Ca1.453; Witkin,  California Criminal Law, Vol. 6, §§ 3064, 3065.)

In People v. Fosselman (1983) 33 Cal. 3d 577, 582, this Court held that:

"Penal Code section 1181enumerates nine grounds for ordering a new trial.  

It is true the section expressly limits the grant of a new trial to only the listed  

grounds. ... Nevertheless, the statute should not be read to limit the 

constitutional duty of trial courts to ensure that defendants be accorded due 

process of law. 'Upon the trial judge rests the duty of seeing that the trial is 

conducted with solicitude for the essential rights of the accused.' (Glasser v. 

United States (1942) 315 U.S. 60, 71 [additional citations omitted]."

In People v. Hedgecock, supra, 51 Ca1.3d 395, 414, cited by counsel for appellant Vo
■.. _

(10/12/95, RT 29), this Court held that a trial court has discretion to hold an evidentiary

hearing to determine the truth of allegations of jury misconduct prior to deciding the new

trial motion, and that jurors may be subpoenaed to testify.

C. 
Appellant Was Entitled to a New Trial to Correct Multiple 
Instances of Unfairness. 

1.  
Insufficient Evidence to Support the Torture Special
Circumstance.

Appellant Vo's Motion for New Trial argued that:

"The evidence does not establish the existence of the elements which must 

be proven for this particular special circumstance and does not establish a 

specific intent on the part of Loi Tan Vo to kill the victim in this case.  

Additionally, the evidence does not establish pain in addition to the pain
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which is inherent in the death of the victim." (Vol. 10, CT 2767.)

At the hearing on the new trial motion, held October 12, 1995, counsel argued:

"As to the special circumstances of torture and lying in wait. . . there  

are a number of elements that must be established, and it is our position, 

which I incorporate now. . . that the evidence as to this particular case as it 

relates to Mr. Vo, does not support the necessary evidentiary foundation for  

either the torture or lying in wait.
"As the California Supreme Court has articulated those elements. . .

with the specific intents and type of pain and all the rest of it we discussed  

that the evidence just does not establish the existence of these specials, the  

evidence in this case." (10/12/95, RT 7.)

Counsel also argued that there was insufficient evidence to show the "qualitative

difference" making death the appropriate punishment. (10/12/95, RT 7-8.)

In denying the motion for new trial, the trial court noted that "there was sufficient

evidence on the record to justify a finding of torture." (10/12/95, RT 29.)

Appellant refers to and incorporates herein Argument 9, regarding insufficiency of

the evidence to support the torture special circumstance.

2.  Insufficient Evidence to Support the Lying in Wait Special  

Circumstance. 

In his Motion for New Trial, appellant Vo argued:

"The evidence does not prove the elements as to the special circumstance of 

lying in wait and does not prove a specific intent to kill on the part of Loi 

Tan Vo." (Vol. 10, CT 2767.)

At the new trial motion, counsel argued that there was insufficient evidence to

support the lying in wait special circumstance finding, and that the evidence was
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qualitatively insufficient to support the imposition of capital punishment. (10/12/95, RT

7-8.)

In denying the motion for new trial, the trial court noted that "the target was not the

victim," but that "they lying in wait was there." (10/12/95, RT 29.)

Appellant refers to and incorporates herein Argument 10, regarding insufficiency of

the evidence to support the lying in wait special circumstance.

3. 
Admission of Letters Written by Co-defendant Hajek, over 

Objection of Appellant Vo. 

Moving for a new trial, appellant Vo argued:

"During the guilt phase the Court admitted, over the objection of Loi 

Tan Vo, various letters which were written by Mr. Hajek during his 

incarceration.
-  - -

"The prejudicial impact of these letters upon Vo was significant  

because of their inflammatory nature and the language of the letters. The 

letters represented hearsay as to Vo and there was insufficient support in the  

record for the prosecution's assertion that they were written pursuant to a 

conspiracy. It was impossible for Vo to protect himself through the right of 

cross-examination/confrontation."  (Vol. 10, CT 2767-2768.)

During the new trial motion, counsel argued:

"Additionally, we would base the motion on the admission of the letters. It 

appears that the jury was concerned and considered the various letters which 

Mr. Hajek wrote when he was incarcerated, and I think the weight of the  

evidence shows the letters which he wrote when he [Hajek] was suffering  

from this psychological state, the psychiatric state. So we've got letters  

written by arguably an incompetent or substantially impaired way [sic] and 

those were used against my client Mr. Vo." (10/12/95, RT 8.)

Appellant refers to and incorporates herein Arguments 2, 6 and 7 , regarding the

441



trial court's error in admitting letters written by co-defendant Hajek, which were irrelevant

and inflammatory as to appellant Vo.

4.  
Denial of the Severance Motion Despite Inconsistent Defenses,
and the Admission of Evidence Applicable Only to One 
Defendant. 

Appellant Vo moved for a new trial on the ground that the trial court had erred in

denying him a severance from his co-defendant:

"In pre-trial proceedings, Vo made a Motion for Severance, and it 

was error for the Court to deny that motion. The prejudicial effect of the  

denial of the Motion became apparent as the matter proceeded through the  

guilt and the penalty phases.

"On various occasions evidence was admitted before the jury when it 

was appropriately admissible as to only one defendant and should have been  

restricted as to one defendant. However, because of the Court's denial of the  

Motion for Severance the jury was confronted with the problem of 

separating the evidence and allocating it to a particular defendant, and this 

responsibility proved to be impossible.

"The defendants presented inconsistent defenses and because they  

were required to do so in the context of a joint trial, were subtantially  

hampered in obtaining complete and quality consideration of the defense  

because of the position taken by the co-defendant as to that evidence. The 

jury experienced substantial difficulty in separating the evidence and the  

issues as to each individual defendant." (Vol. 10, CT 2768.)

At the new trial motion, counsel for appellant Vo argued:

"[W]e suggest the reason for the severance motion and the reason why we 

brought the severance motion originally in this case, the concerns which we 

expressed along that line have come to pass, because I would suggest that it 

was completely impossible for the jury, based on the totality of this record  

and the evidence that related to Mr. Vo contrasting and comparing that with 

the evidence that related to Mr. Hajek, to keep the two separate.
"Also there were inherent conflicts between the defense of Mr. Hajek
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and the defense of Mr. Vo, so that as I on behalf of Mr. Vo sought to raise  

matters that I thought were appropriate from his perspective, that brought in 

a conflict of interest from Mr. Hajek's standpoint.
"Again I don't case any aspersions or make any negative comment  

about Mr. Hajek's defense reaction to what I did, because we were put in a 

position where in order to protect the best interest of Mr. Hajek, his counsel  

needed to do certain things, which turned out to be antagonistic and harmful  

to Mr. Vo. So we're not able to get a fair trial with the jury's individualized 

opinion or individualized evaluation of the evidence as to Mr. Vo because  

we have to worry in a sense about the two prosecutors, one for the  

government and one for the co-defendant." (10/12/95, RT 8-9.)

The trial court denied the motion on this ground. (10/12/95, RT 28.)

Appellant refers to and incorporates herein Argument 1, regarding the trial court's

egregious error in refusing to sever the trials of appellant Vo and co-defendant Hajek.

5.  Admission of Co-defendant Hajek's Statement to Witness
Moriarty the Night Before the Homicide, over Objection of 

Appellant Vo. 

Appellant Vo's Motion for New Trial argued that:

"Over objection, the Court allowed into evidence Hajek's statement  

to Tevya Moriarty on the evening before the homicide. The Court did not 

limit or restrict the admissibility of the statement to Hajek.

"In a separate trial, this statement would not have been admissible 

against Vo and no way was possibly [sic] for him to protect himself from the  

prejudicial impact of this statement in a joint trial." (Vol. 10, CT 2768 -
2769.)

At the new trial motion, appellant Vo's counsel argued:

"[A] separate and independent ground of the problems [sic] that pertain from  

Mr. Vo's standpoint is Mr. Hajek's statement to Ms. Moriarty. In a separate  

trial with Mr. Vo alone, Mr. Hajek's statements to Ms. Moriarty would not 

have been admissible. . . and to bring them into a trial where Mr. Vo is 

attempting to defend himself substantially ties his hands and makes it
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virtually impossible for him to do that because of the evidence that comes in 

against the co-defendant which can't be separated by a jury." (10/12/95, RT 

9.)

Appellant refers to and incorporates herein Argument 4, regarding the trial court's

error in admitting co-defendant Hajek's statement to witness Moriarty the night before the

offense, and refusing to limit its use to Hajek alone.

6.  
Admission of a Tape Recording of a Conversation Between the 
Defendants, Despite Such Poor Quality That Substantial Portions 
Were Inaudible, Permitting the Jury to Speculate and Base its 
Verdict on Unreliable Evidence. 

Appellant Vo argued in his New Trial Motion two errors related to the admission of

a tape recording of a conversation between appellant Vo and co-defendant Hajek: first,

that the admission of the tape was error because it was of such poor quality that it invited
■

speculation, and second, that the jury in fact speculated and based its verdict in part on

unreliable evidence. Specifically, jurors thought that they heard appellant Vo admit to

killing the victim, but in fact no such admission is contained in that tape recording.

"Officers of the San Jose Police Department tape recorded a 

conversation between Vo and Hajek after they were arrested for the instant  

homicide.

"The tape was of poor quality and a substantial portion of the tape  

was impossible to hear.

"The effect of the admission of this tape recording was to allow the  

jury to speculate and surmise such that their verdict is not based upon quality  

and reliable evidence." (Vol. 10, CT 2769.)

Elaborating on the lack of quality evidence to support the verdicts, Vo argued further:
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"In statements to counsels after the verdicts were returned, various  

members of the jury stated that they placed great weight upon their review of 

the tape recording made of conversations by Hajek and Vo when they were  

in police custody. Various jurors stated that they heard on the tape on three  

or four occasions that Vo admitted to the killing of the elderly victim.

"The tape recording has been reviewed on many occasions by counsel  

for the parties and it is clear that no statements by Vo, admitting the killing, 

exist on the tape recording. The jurors have stated that they place great  

weight upon their belief as to Vo's admissions, and consequently the  

verdicts both as to the penalty phase and the guilt phase are so devoid of 

factual support as to violate the rights of due process and a fair trial." (Vol. 

10, CT 2769-2770.)

In arguing the new trial motion, counsel for appellant Vo stated:

"There are a number of points that relate to the tape recording that  

was taken, what we call the surreptitious tape recording, and it was taken by 

officers of the San Jose Police Department of various conversations. . .
between Mr. Vo and Mr. Hajek after they were arrested.

"The tape was of extraordinarily poor quality. It was hard to - hear.  

What you heard was hard to hear and there was a lot on the tape you couldn't  

hear at all. Again we're confronted with a situation that is the evidence and 

somehow I'm supposed to defend Mr. Vo against that, and I think it was of 

such a poor quality that it should not have been allowed in, and in fact  

caused one of the more significant problems in this case, and that is as 

shown by the declarations which we have filed and as shown by the  

testimony which we would offer, the jurors heard the statement which they  

attributed to Mr. Vo on the tape to the effect of, we killed her, and they  

heard that on apparently three or four occasions depending on who you talk  

to on the jury, they heard that on the tape. And from our perspective, those  

things were just not on the tape.
"So you have jury confusion that has started by the playing of this 

tape recording. There was no transcript possible because the transcript made  

it even more confusing. So this particular bit of evidence which turned out 

to be of extraordinary importance was put before the jury and substantial  

confusion arose." (10/12/95, RT 9-10.)

"So you bring into question the quality of the verdict because it is 

based on something that does not exist. And it violates, I would suggest, Mr.
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Vo's right to reliable, competent, trustworthy evidentiary basis for both the  

guilt and penalty verdicts." (10/12/95, RT 11.)

a.  Factual Basis for New Trial.

The trial testimony concerning alleged statements of appellant Vo contained in the

tape recording was brief: Officer Walter Robinson testified that only Hajek's statements

are audible on the tape. (Vol. 16, RT 3818, 3844.) At no point were any alleged

admissions by appellant Vo introduced via testimony.

Addressing the issue of jurors considering and founding their verdicts on non-

existent admissions of appellant Vo, appellant's lead counsel, James W. Blackman

submitted a declaration recounting his conversation with Juror Eadie. (Vol. 10, CT 2773-

2774.) Mr. Blackman's declaration states in pertinent part:

"5. Mr. Eadie stated that the jury concluded that the victim was killed in the  

residence between 10:00 a.m. and 3:00 p.m. on the date of the homicide. He 

stated that because both of the defendants were involved in the residence and 

in various activities within the residence that 'one or both must have been  

involved in the killing.' He stated that the jury was not concerned about 

the specific conduct attributable to a particular defendant and did not  

arrive at a conclusion as to whether one was the actual killer and as whether  

[sic] the other was an aider and abetter. The jury did not attempt to attribute  

particular behavior to an individual defendant.

"6. He stated that the jury was not concerned about the intent to kill 

because of its conclusion that the evidence was sufficient based upon its 

analysis that the victim was killed at the residence within the time frame  

specified above and that one or both must have been involved in the killing.

"7. Mr. Eadie advised that a number of jurors placed great weight upon 

statements made by the defendants when their conversations were tape  

recorded after their arrest by the San Jose Police Department. A number of 

jurors placed great weight upon their perception that Vo made admissions on
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the tape to the effect that he and Hajek had killed the victim. According to 

Mr. Eadie, various jurors believed that it was extremely important and gave  

great weight to their perceptions as to both the guilt and the penalty phase."  

(Vol. 10, CT 2773-2774; emphasis added.)

The Declaration of Jeane DeKelver in Support of Motion for New Trial and to

Reduce Death Verdict to LWOP states that after the death verdict, she (in the company of

the Deputy District Attorney and an investigator from the Public Defender's Office) met

with several jurors: Ron Eadie, Richard Delarosa, Allice Miller, Linda Frahm and Lorraine

Candelaria. (Vol. 10, CT 2741-2743.) Pertinent excerpts from that declaration follow:

"6. After the verdict, the jurors stated that they had heard Loi Vo state on 

the surreptiously [sic] taped conversation between defendants (hereinafter  

referred to as 'the tape') that 'we killed her' several times.

"7. The jurors stated that the district attorney had provided one tape player  

during the guilt phase and a different and better one during the penalty  

phase.

"8. The jurors repeatedly stated that the tape made the difference in the  

penalty phase.

"9. In discussing this purportedly [sic] statement by Loi Vo on the tape ('we  

killed her'), it was agreed between all counsel (Mary Greenwood, James  

Blackman, Peter Waite and Jeane DeKelver) that no one heard this statement  

being made.

"10. Based on my independent review of the tape and when the tape was 

played for the jury, in open court, during the guilt phase, Hajek was heard  

stating 'we're murderers.'

"11. The jurors stated they never figured out who killed the victim or how 

she was killed.

* * *
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"14. 
On August 3, 1995, I went to the office of the district attorney. I 

listened to the tape, using the specific tape player the jurors used during the  

penalty phase.

"15. During the preparation for the guilt phase, I received a transcript of the  

tape and the tape from lead counsel, James Blackman. I spent at least two 

hours listening over and over to this tape, using a good quality Sony 

recorder, with earphones. Based on this, I added and corrected words on the  

transcript. I did not hear Loi Vo state that 'we killed her'.

"16. On August 3, 1995 when I used the tape player the jurors referred to, I 

heard additional but insignificant words I had not heard before; however, I 

did not hear the words 'we killed her'. I was specifically listening for  

these words based on the juror statements.

"17. On August 10, 1995, three jurors (Miller, Frahm and Candelaria)  

agreed to meet with Mary Greenwood (attorney for co-defendant Hajek), her  

paralegal, and myself at the Public Defender's Office.

"18. On August 10, 1995, Lorraine Candelaria stated her opinion that there  

would have been no conviction of Loi Vo without the tape.

"19. On August 10, 1995, Lorraine Candelaria stated and Alice Miller 

agreed that they heard Loi Vo say 'we killed her four times on the tape.  

Alice Miller only heard it three times.

"20. On August 10, 1995, these three jurors stated that all twelve jurors  

agreed they heard 'we killed her' three times.

"21. On August 10, 1995, these three jurors stated that the jury decided  

that they didn't need to decide who killed the victim. They assumed 

that since both these defendants were in the house and the victim was 

killed that they both killed her.

"22. On August 10, 1995, these three jurors stated that they assumed that  

Hajek told Vo about his conversation with Tevya Moriarty the night before  

the murder." (Vol. 10, CT 2742-2744; emphasis added.)

A paralegal for the Public Defender, Brenda Wilson, also submitted a declaration in
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support of co-defendant Hajek's motion for new trial, recounting the following about the

August 10, 1995 meeting with jurors:

"During this interview, all three jurors [Linda Frahm, Lorraine  

Candelaria, and Alice Miller] were specifically asked why they returned a 

death verdict against Stephen Hajek. All three jurors stated that the most 

influential piece of evidence was the enhanced tape of Stephen Hajek and 

Loi Vo speaking in the holding cell. The jurors described at length how 

they spent between two to three days on the tape trying to decipher it;

"Each juror stated that she heard each defendant state several times  

' We killed her.' Each juror stated that hearing this was pivotal in 

determining that they should return a verdict of death;

"Alice Miller specifically stated that she would not have returned a 

death verdict against either defendant unless she had heard them state, 'We  

killed her;"

(Vol. 10, CT 2756-2757.)

During the motions for new trial, counsel for co-defendant Hajek argued

"As far as motion for new trial, the areas we have to discuss is the  

area of the tapel. I'm very concerned about this. I'll tell the court the reason  

for that because I understand different people can hear different things. 

Although it doesn't always appear this way to jurors, generally I prepared  

my case very carefully and I was shocked what I heard from them."  

(10/12/95, RT 13.)

"I think the basic problem with all this and reason I always had a 

problem with the tape is this: in every trial the evidence needs to be reliable.  

That's fundamental. But particularly in a capital case, the Eighth 

Amendment of the United States Constitution requires reliability and due 

process of law. Also requires that the evidence received be competent and 

reliable. So on those basis, the Fifth, Fourteenth, and Eighth Amendments,  

and under the doctrine of due process of law, we are requesting that a 

hearing be conducted.
"I think we need to make it clear here, we are not making any 

accusation that the jurors did something wrong in the jury room. They were
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given a piece of evidence and they did what any human being would do in 

the first place. The heart of the problem has to do with whether that piece of 

evidence was reliable in the first place." (10/12/95, RT 13-14.)

At that point, the trial court observed that the transcript of the tape had not been admitted

into evidence:

THE COURT: "When I was listening to the tape and I was reading the  

transcript, they were not the same. So I ruled early on that the transcript  

could not be used because when I was listening to the tape the transcript was 

not an adequate transcription of what I heard on the tape. So I think I ruled  

that where normally the transcript would be given to the jurors, in this case  

the transcript was so unreliable that I did not allow it. So it varied from the  

normal procedure of this court where the transcript would be given and we 

all listen to it together." (10/12/95, RT 15-16.)

The prosecutor objected to holding a hearing, arguing that "counsel has admitted they are

not citing any improper actions by the jury," and characterizing the legal challenge as

attacking the "subjective reasoning processes" of jurors. (10/12/95, RT 16-17.) Evidence

was permitted from two jurors, subject to a motion to strike. (10/12/95, RT 17.)

Juror Alice Miller testified that she was a juror at both guilt and penalty phases of

this trial. (10/12/95, RT 18.) Jurors listened to the take recording of Mr. Hajek and Mr.

Vo at the guilt phase, but they had a very poor tape recorded. She heard no admissions of

Mr. Vo during the guilt phase deliberations. (Ibid.) At the penalty phase, jurors again

listened to the tape, and she heard statements in the voice jurors identified as Mr. Vo; she

heard that voice say, "We killed her," on three occasions. (10/12/95, RT 19.) Jurors

considered that phrase during deliberations. (10/12/95, RT 20.) Juror Miller stated that:

"We went through the tape once completely, however, we went back over
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hard to hear segments over and over and over, listened to them on 

headphones, said that sounds like this to me and we would listen again, and 

if listen again, and if we couldn't agree on what it was we agreed we didn't 

agree." (10/12/95, RT 20.)

Jurors reviewed portions of the tape numerous times.

"The first time when I couldn't hear the 'we,' we were listening on 

headphones. Later on I heard it without the headphones, but we had the  

headphones on several different times. I had the headphones on several  

different times. I can tell you for sure which I heard when. After — I 

believe, and it has been awhile in my memory, but after I heard it on 

headphones then I was able to hear it on the straight tape." (10/12/95, RT 

21.)

Juror Linda Frahm testified that she listened to the tape during guilt phase

deliberations. (10/12/95, RT 22.) She heard statements by Mr. Vo that "We killed her,"

but only during penalty phase deliberations, when jurors were provided with a different

cassette recorder. (10/12/95, RT 22-23.) She heard the statements twice, or possible

more. (10/12/95, RT 23.) Juror Frahm explained that "the tape was the last thing that we

reviewed as a piece of evidence, and that was done at the request of a couple of the

jurors." (10/12/95, RT 24.) She did not consider the statements as part of her deliberation,

because she "had already formed [her] opinion" and "made [her] decision for the penalty

phase." (Ibid.)

Appellant Vo's counsel requested a new trial because "they heard and based their

decision on something that in fact is not on the tape." (10/12/95, RT 25.) Referring to the

declaration of Jeane DeKelver (Vol. 10, CT 2742-2744), appellant's counsel argued:

"The declaration by Ms. DeKelver is she listened to the tape on the
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same tape recorder under optimum circumstances, and at that point we and 

particularly she were particularly interested in what was on the tape on this 

subject, because in my, all of my pretrial preparation, all the rest of it, I took 

it home, listened to it on my home stereo, didn't hear anything to that effect.  

Certainly was listening and had nice earphones and all the rest of it, didn't  

hear it, and neither did she.
"My request would be the court specifically listen to the tape under  

the most advantageous circumstances that the court can find so that the court  

can make a factual finding one way or the other.
Additionally, Miss DeKelver points out to me we even went so far as 

to listen to the tape, listened to it at different times, different places, and with 

different machinery, and ultimately developed a working transcript, because  

we were really listening to the tape very, very hard because we knew it was 

important. And none of us heard, and I believe Mr. Waite [the district  

attorney] did not hea, anything even closely approximating the statements,  

'we killed her." (10/12/95, RT 25-26.)

Counsel for co-defendant Hajek argued that the jury "received in essence contaminated

evidence." (10/12/95, RT 26.) She requested that the court listen to the tape on the

cassette player used by the jurors, and make a determination whether the evidence was

reliable. (10/12/95, RT 27.) The prosecutor objected that the recording was properly

admitted and the jurors properly considered it. (10/12/95, RT 27-28.)

The trial court took a short recess to review the law. The record does not reflect

that he listened to the tape recording or made any factual findings about its accuracy, nor

does it reflect his reasons for declining to consider the accuracy and reliability of the

evidence that jurors thought they heard. The trial court's entire ruling was: "Motion for

new trial is denied." (10/12/95, RT 30.)

///
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B. 
Legal Errors: the Jury's Consideration of Unreliable 
Evidence, Its Refusal to Determine the Facts of the Case 
and Decision to Instead Rely on Unproven Assumptions,
and its Refusal to Make an Individualized Sentencing
Determination as Required by Law Required a New Trial. 

The trial court's errors in first permitting admission of an unreliable and largely

inaudible tape (as set forth more fully in Argument 5, incorporated herein), and then in

refusing to grant a new trial when it proved that the jury was mislead about the contents of

the recording, deprived appellant Vo of reliable jury determinations at his capital

sentencing trial, and of notice, the opportunity to be heard, the assistance of counsel, due

process of law, and a fair trial, as guaranteed by the Fifth, Sixth, Eighth and Fourteenth

Amendments of the United States Constitution, corollary provisions of the state

constitution, and state law.

The trial court abused its discretion in refusing to make a factual determination

whether the highly prejudicial statements that jurors believed were contained on the tape

actually existed.

Appellant Vo and his counsel were unable to meet and respond to the alleged

"evidence" of appellant's alleged admissions. Because such statements did not exist, had

not been heard by either counsel in many reviews of the recording, were not presented by

way of witness testimony and so could not be confronted by way of cross-examination or

the presentation of other evidence challenging the existence of the alleged admissions, and

were not documented in written discovery, appellant had no notice or opportunity to be

453



heard concerning this critical piece of alleged (but non-existent) evidence.

Although the factual and procedural context of this error is highly unusual —

appellant's counsel have been unable to find cases directly on point — the extreme impact

on appellant Vo's ability to defend, on the fairness of his trial, and on the reliability of his

sentence are similar in nature and magnitude to jury misconduct cases. When jurors are

exposed to extraneous and unreliable evidence, the defendant is stripped of due process of

law and the ability to defend. This analogous and established area of law provides useful

guidance, and requires that this Court grant appellant Vo relief.

"The Sixth Amendment's guarantee of a trial by jury requires that the jury 

base its verdict on the evidence presented at trial. Turner v. Louisiana, 379 

U.S. 466, 472-73 . . . (1965). A jury's exposure to extrinsic evidence  

deprives a defendant of the rights to confrontation, cross-examination, and
assistance of counsel embodied in the Sixth Amendment. Lawson v. Borg,
60 F.3d 608, 612 (9

th 
Cir. 1995). 'Evidence not presented at trial, acquired

through out-of-court experiments or otherwise, is deemed "extrinsic." U.S.
v. Navarro-Garcia, 926 F.2d 818, 821 (9

th 
Cir. 1991) (citing Marino v.

Vasquez, 812 F.2d 499, 504 (9 

th 
Cir. 1987).)"  

(Raley v. Ylst (9 

th Cir. 2006) 444 F.3d 1085, 1094.)

In determining prejudice arising from a jury's exposure to extraneous evidence,

courts examine factors relating to the nature and impact of that evidence. Thus, the Ninth

Circuit has explained:

"Several factors are relevant to determining whether the alleged introduction  

of extrinsic evidence constitutes reversible error: (1) whether the extrinsic  

material was actually received, and if so, how; (2) the length of time it was 

available to the jury; (3) the extent to which the jury discussed and 

considered it; (4) whether the material was introduced before a verdict was 

reached, and if so, at what point in the deliberations it was introduced; and
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(5) any other matters which may bear on the issue of . . . whether the  

introduction of extrinsic material [substantially and injuriously] affected the  

verdict. Bayramoglu v. Estelle, 806 F.2d 880, 887 (9th Cir. 1986), quoted in 

Jeffries v. Blodgett,  5 F.3d 1180, 1190 (9th Cir. 1993) (noting that 'none of 

these factors should be considered dispositive')."

(Lawson v. Borg (9th Cir. 1995) 60 F.3d 608, 612.) In this case, the trial record clearly

shows that jurors believed they heard statements on the tape that were not heard by anyone

else; that the jury spent days considering the tape and discussing the non-existent

statements; that the alleged statements were "heard" and considered during deliberations;

and that to at least some of the jurors, the alleged statements were critical to their penalty

decision. In no way can it be claimed that this extrinsic information was harmless beyond

a reasonable doubt. (Chapman v. California (1967) 386 U.S. 18; See also, United States

v. Harber (9' Cir. 1995) 53 F.3d 236 [jury's consideration of a case agent report that was

not admitted into evidence was inherently prejudicial].)

Due process of law required that appellant Vo be afforded notice and an

opportunity to defend against his supposed (but non-existent) admission of guilt, which

was secretly at issue during deliberations. (See, Lankford v. Idaho (1991) 500 U.S. 110

[lack of notice creates impermissible risk that the adversary process may have

malfunctioned, violating the due process clause].) As the United States Supreme Court

has instructed:

"The right of an accused in a criminal trial to due process is, in essence, the  

right to a fair opportunity to defend against the State's accusations. The 

rights to confront and cross-examine witnesses and to call witnesses in one's  

own behalf have long been recognized as essential to due process. Mr.
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Justice Black, writing for the Court in In re Oliver, 333 U.S. 257, 273
(1948), identified these rights as among the minimum essentials of a fair  

trial: 'A person's right to reasonable notice of a charge against him, and an 

opportunity to be heard in his defense -- a right to his day in court -- are  

basic in our system of jurisprudence; and these rights include, as a minimum, 

a right to examine the witnesses against him, to offer testimony, and to be  

represented by counsel."

(Chambers v. Mississippi (1973) 410 U.S. 284, 294.) The High Court continues:

"The right of cross-examination is more than a desirable rule of trial  

procedure. It is implicit in the constitutional right of confrontation, and helps 

assure the 'accuracy of the truth-determining process.' Dutton v. Evans, 400 

U.S. 74, 89 (1970); Bruton v. United States, 391 U.S. 123, 135-137 (1968).  

It is, indeed, 'an essential and fundamental requirement for the kind of fair  

trial which is this country's constitutional goal.' Pointer v. Texas, 380 U.S. 

400, 405 (1965). Of course, the right to confront and to cross-examine is not 

absolute and may, in appropriate cases, bow to accommodate other  

legitimate interests in the criminal trial process. E. g., Mancusi v. Stubbs,  

408 U.S. 204 (1972). But its denial or significant diminution calls into 

question the ultimate "integrity of the fact-finding process" and requires  

that the competing interest be closely examined. Berger v. California, 393  

U.S. 314, 315 (1969)."

(Chambers v. Mississippi, supra, 410 U.S. 284, 295.)

Juror discussions of extra-record or extraneous matters is misconduct, and

presumed prejudicial.

"In a criminal case, any private communication, contact, or tampering,  

directly or indirectly, with a juror during a trial about the matter pending 

before the jury is, for obvious reasons, deemed presumptively prejudicial, if 

not made in pursuance of known rules of the court and the instructions and 

directions of the court made during the trial, with full knowledge of the  

parties. The presumption is not conclusive, but the burden rests heavily upon 

the Government to establish, after notice to and hearing of the defendant,  

that such contact with the juror was harmless to the defendant. Mattox v.  

United States, 146 U.S. 140, 148-150; Wheaton v. United States, 133 F.2d  

522, 527."
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(Remmer  v. United States (1954) 347 U.S. 227, 229.) In appellant's situation, the jurors

were exposed to an object introduced as evidence, but containing information of which no

participants in the trial were aware.

Although the physical tape was admitted into evidence, the supposed admission was

not in evidence, strictly speaking. Being unaware that anyone could hear something that

might be interpreted as an admission, counsel had no chance to object and challenge the

information that jurors considered. In the sense that the tape was admitted as physical

evidence, the development that jurors believed they found something useful that no one

else had found is akin to jurors finding something incriminating or otherwise prejudicial —

perhaps a note, or drugs — in the pocket of a jacket introduced into evidence. There is at

least one case in which the jurors' review of a physical tape recording was found

erroneous, prejudicial, and reversal was required. In Eslamiania v. White  (9  

th Cir. 1998)

136 F.3d 1234, a taped interview of the defendant by police was introduced into evidence.

On the other side of the tape was a recording of a conversation between the defendant and

his brother, which jurors reviewed but was not admitted into evidence.

To the extent that one considers the contents of the tape as akin to testimonial

evidence, there was no testimony  at the trial that appellant Vo had made admissions of

guilt, and he thus was prevented from presenting his own evidence or cross-examining on

that critical point. It is absolutely clear that reversal is required when jurors are exposed to

extra-record information of this nature. In Leonard v. United States (1964) 378 U.S. 544,
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the High Court reversed the conviction of a defendant because jurors had heard the trial

court announce the defendant's guilty verdict in a previous trial, and the jurors were thus

presumed biased. This Court, in People v. Nesler (1997) 16 Ca1.4th 561, ordered reversal

because a juror heard information outside court about the defendant's life and alleged

habits during deliberations — information far less prejudicial than an alleged admission of

guilt.

Since the complete presentation and discussion of the alleged admissions by

appellant Vo occurred entirely outside the courtroom, the effect of the jurors' belief that

appellant Vo had made an admission was quite similar to the introduction of extraneous

information by other means. He was, in fact, facing uncharged and unsworn evidence

against him, which the jury had in hand while deciding his case.

The jury's consideration of extraneous information — an alleged admission of guilt,

of which no one else was aware and which was not introduced via testimony — goes to the

heart of core guarantees under both the state and federal constitutions. Among these is the

right to an impartial trier of fact. Jurors exposed to an alleged admission that was not the

subject of testimony at trial are irreparably tainted, and cannot be presumed impartial.

Instead, prejudice must be presumed.

As the United States Supreme Court observed in In re Murchison (1955) 349 U.S.

133, 136:

"A fair trial in a fair tribunal is a basic requirement of due process. Fairness  

of course requires an absence of actual bias in the trial of cases. But our
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system of law has always endeavored to prevent even the probability of 

unfairness. To this end no man can be a judge in his own case and no man is 

permitted to try cases where he has an interest in the outcome. That interest  

cannot be defined with precision. Circumstances and relationships must be 

considered. This Court has said, however, that 'every procedure which 

would offer a possible temptation to the average man as a judge. . . not to 

hold the balance nice, clear and true between the State and the accused,  

denies the latter due process of law.' Tumey  v. Ohio, 273 U.S. 510, 532. 

Such a stringent rule may sometimes bar trial by judges who have no actual  

bias and who would do their very best to weigh the scales of justice equally  

between contending parties. But to perform its high function in the best way 

"justice must satisfy the appearance of justice.' Offutt  v. United States, 348  

U.S. 11, 14."

In appellant's case, his jury was stripped of its impartiality by its extra-record belief that

Mr. Vo admitted his guilt. The ephemeral "evidence" of an admission was not presented

in court, was not a matter of which appellant or his counsel had notice, does not appear in

the trial transcript, and was not subject to challenge by appellant or his counsel. The first

appellant and his counsel heard of this alleged "admission" was after the jury's penalty

verdict. According to the limited evidence in the trial record, the issue arose only after the

conclusion of evidence, in the jury room rather than the courtroom.

Appellant Vo had no notice of the explosively prejudicial alleged admission of guilt

that the jury believed it heard, and (by the uncontradicted evidence) considered during

deliberations. "Central to the right to a fair trial is the principle that 'one accused of a

crime is entitled to have his guilt or innocence determined solely on the basis of the

evidence introduced at trial. . .." (Holbrook v. Flynn (1986) 475 U.S. 560, 567, quoting

Taylor v. Kentucky  (1978) 436 U.S. 478, 485.)
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Appellant's supposed (but non-existent) admission was not the subject of notice by

the prosecution, nor introduced by way of any witness during appellant Vo's capital trial.

Appellant Vo could not cross-examine any witness about the existence or reliability of any

supposed admission, nor could he present evidence to counter an allegation he had

confessed guilt, of which he was never informed until after the jury's penalty verdict.

Nor could appellant Vo's counsel provide the representation to which he is

constitutionally entitled. The denial of the right to counsel is reversible error and cannot

be deemed harmless. (See Gideon v. Wainwright (1963) 372 U.S. 335.)

In certain Sixth Amendment contexts, prejudice is presumed. Actual or 

constructive denial of the assistance of counsel altogether is legally 

presumed to result in prejudice.

(Strickland v. Washington (1984) 466 U.S. 668, 692.) Petitioner was denied the presence

and protection of his counsel during his capital trial, and reversal is constitutionally

mandated.

In capital cases,

"[T]he penalty of death is qualitatively different from a sentence of 

imprisonment, however long. Death, in its finality, differs more from life  

imprisonment than a 100-year prison term differs from one of only a year or 

two. Because of that qualitative difference, there is a corresponding  

difference in the need for reliability in the determination that death is the  

appropriate punishment in a specific case." (Woodson v. North Carolina
(1976) 428 U.S. 280, 305; emphasis added.)

Having one's jury consider non-existent information of an admission of guilt —

information appearing no where in the trial transcripts, and of which appellant and counsel
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had no notice — fits the description of an event akin to being "struck by lightning."

(Furman v. Georgia (1972) 408 U.S. 238, 309 (conc. opn. of Stewart, J.)) It is the very

definition of an arbitrary and capricious determination of sentence, one prohibited by our

state and federal Constitutions. A death sentence founded on such unreliable evidence

cannot stand.

As set forth more fully in Argument 21, incorporated herein, this Court is at a

distinct disadvantage in fulfilling its Constitutional duty of fully reviewing this error, as

well. On April 13, 1995, portions of the tape-recorded conversation between the

defendants after their arrest were played for the jury, but not transcribed; the portions

played were also not identified. (Vol. 16, RT 3785-3786, 3816-3818; Vol. 7, CT 1722-

1723.)

The failure to prepare a complete transcript of these capital proceedings deprives

appellant Vo of his statutory right to a complete record under Penal Code Section 190.9,

his rights to due process, a fair trial, meaningful appellate review, and the Eighth

Amendment requirement of reliable and non-arbitrary procedures in capital cases.

(Gardner v. Florida (1977) 430 U.S. 349, 360 - 362). The failure to provide appellant Vo

with his state law entitlement to a complete transcript of capital proceedings is a further

ground on which the inadequate record violates his federal due process rights. (Hicks v.

Oklahoma (1980) 447 U.S. 343, 347.)

The admission of an unreliable and largely unintelligible tape recording was error
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in the first instance, as set forth more fully in Argument 5, incorporated herein. There was

no transcript of the recording provided to the jury, as the one prepared by the District

Attorney was excluded because it was unreliable. No witness testified to any statements

allegedly made by appellant Vo, much less alleged admissions of guilt.

"In the constitutional sense, trial by jury in a criminal case necessarily  

implies at the very least that the 'evidence developed' against a defendant  

shall come from the witness in a public courtroom where there is full judicial 

protection of the defendant's right of confrontation, of cross-examination,  

and of counsel."

(Turner v. Louisiana (1965) 379 U.S. 466, 472-473.) Had this trial been reported as

required, the jurors' consideration of non-existent evidence could easily be resolved by

reference to the transcript, which would not have reflected the supposed admission. Had

any witness testified to the contents of the tape, an admission either would or would not

have been included in that testimony; in the unlikely event that a witness testified that

appellant Vo made an admission (information that the diligent prosecutor surely would

have presented had it been true), that testimony could have been confronted. Especially

given the sorry state of the trial record, the trial court was obligated to make an effort to

clear things up for this Court's automatic review, but unfortunately it failed to do so.

Having been advised that jurors considered unreliable "evidence," the trial court

had a duty to conduct a full evidentiary hearing and to make findings. The United States

Supreme Court requires that when a trial court becomes aware of matters potentially

tainting the jury, a full hearing must be held:
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"The trial court should not decide and take final action ex parte on  

information such as was received in this case, but should determine the  

circumstances, the impact thereof upon the juror, and whether or not it was 

prejudicial, in a hearing with all interested parties permitted to participate."

(Remmer  v. United States, supra, 347 U.S. 227, 229-230.) The trial court erroneously

failed to review the tape recording personally and make a finding whether the alleged

admissions of appellant Vo existed on that tape, as requested by counsel during the new

trial motion.

Given the uncontradicted assertions of all defense counsel that appellant Vo's

alleged admission did not exist (See, e.g. Vol. 10, CT 2773-2774, 2741-2744, 2756-2757;

10/25/95, RT 8-30) — including the Declaration of Jeane DeKelver, which stated in part

that the District Attorney did not hear any admissions from Vo on that tape (Vol. 10, CT

2748) — the trial court was obligated to listen to the tape and make a finding about its

reliability; in particular, the trial court was required to determine whether the critical

alleged "fact" of appellant Vo's alleged admission existed. The trial court did not do so.

The extremely unusual and astonishing situation presented by this case — wherein

jurors considered unreliable "evidence" that no one else involved  in the trial knew existed,

and the trial court thereafterfailed to determine the very existence of that explosive

evidence, and no court transcript exists to further illuminate what portions of the tape

were played for the jury or what words were reasonably audible in the courtroom —

requires reversal. In a capital case, at a rock-bottom minimum, alleged evidence of an

admission by a defendant — known now to have been considered by jurors, and the kind of
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information so likely to influence jurors that prejudice must be presumed — should be

known to defense counsel before trial, and should appear somewhere in the transcripts of a

full capital trial.

That jurors considered such ephemeral information during deliberations, and that

the information is otherwise absent from the trial record, is unimaginable and intolerable

in a capital case. Appellant Vo was entitled to a fair trial, and he did not get one. Reversal

is required.

7. Excusal over Objection of Prospective Juror Ernst, and the 
Refusal to Excuse Juror Williams for Employment Hardship.

Moving for a new trial on the ground of juror issues, appellant Vo argued:

"Over objection, the Court excused prospective juror Ernst. Mr. 

Ernst advised that his company had locked out its employees in a labor  

dispute, and he requested to be excused. Attorneys for defendant Vo asked  

that the Court defer any decision upon this issue, but the Court rejected that  

suggestion and ordered that Mr. Ernst be excused. The labor dispute was 

settled shortly after Mr. Ernst was excused and Ms. Williams was seated.

"After the jury returned its verdicts in the guilt phase, Ms. Williams 

requested to be excused because she wished to participate in a course of 

instruction given in Washington, D.C. by her employer, and because she felt  

that her employment promotional opportunities would be substantially  

impaired. Although counsel ultimately requested that she be excused, the  

Court refused that request such that someone who appeared to be upset and 

angry was allowed to participate in the penalty phase proceedings in this 

matter." (Vol. 10, CT 2770.)

Appellant refers to and incorporates herein Argument 23, regarding errors in

excusing and refusing to excuse members of the jury.

///
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8.  Denial of Continuance Requests, Requiring Counsel to Defend 
When He Was Not Prepared to Go Forward. 

Appellant Vo's requests for continuance were denied, and he requested a new trial

on that ground:

"On various occasions counsel for defendant Vo indicated that the  

defense was not prepared to proceed. The arguments and presentations as to 

these requests are incorporated herein.

"The effect of the Court's denial of the request for continuance was to 

require that an attorney who stated that he in fact was not prepared to go 

forward, thus depriving Mr. Vo of the services of competent and prepared  

counsel." (Vol. 10, CT 2770.)

During the new trial motion, the argument regarding the trial court's denial of

motions for necessary continuances consisted of the following exchange:

[Mr. Blackman]: "Also we made a continuance request and I would 

incorporate the arguments and presentations that were made at the different  

times that I did that. And I suggested that Mr. Vo was substantially harmed  

by the fact that his defense team, and I take responsibility for it, was in fact  

not ready because of the peculiar unique historical events that happened in 

this case.
THE COURT: "Let's take care of that now. You've had the case  

over four years. I ruled your reasons for continuance were inadequate and I 

stand by my ruling." (10/12/95, RT 11.)

Appellant refers to and incorporates herein Argument 2, regarding the trial court's

error in denying necessary continuances to appellant Vo.

///

///

///

465



9. Payment Issues That Caused Counsel to Be Unprepared at Trial, 

Prevented Counsel from Preparing and Presenting Additional 
Evidence for Sentencing, and Prevented Full Investigation of 

Matters Concerning Jury Deliberations; All Resulting in an 
Unfair Trial for Appellant Vo. 

Appellant Vo's Motion for New Trial concluded with the assertion that payment

issues rendered the trial unfair:

"Although counsel for defendant Vo indicated that he was not 

prepared to go forward with the matter because of inadequate preparation,  

the Court ordered that the matter proceed to trial.

"On various occasions counsel for defendant Vo brought to the  

Court's attention that the county was not making timely payments both [sic]  

to the attorneys, investigators and the experts.

"The Center on Juvenile and Criminal Justice expended substantial  

efforts in the preparation of the penalty phase. In June of 1995 the agency  

submitted a statement of fees and it was not until August 21, 1995 that  

counsel for the defense was advised that payment had been authorized.

"Counsel for defendant Vo wished to request that the Center on 

Juvenile and Criminal Justice prepare a factual presentation for  

consideration by the Court pursuant to the Motion to Reduce the Death  

Verdict pursuant to Penal Code section 190.4. However, because the fees  

requested by the Center on Juvenile and Criminal Justice had not been paid 

upon a timely basis, that agency was unable to proceed with any further  

efforts as to this matter.

"As shown by the Declarations of counsel respecting their  

conversations with the jurors, significant issues were raised as to the basis 

upon which the jurors arrived at their verdicts. Application was made for  

funds to pursue a more in depth and detailed investigation as to the jury 

deliberation process and the basis for their decisions, but these requests were  

refused by the Court.

"Consequently, on numerous occasions the defense of this indigent  

individual was substantially hampered by financial issues and obstructions
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placed by governmental authorities." (Vol. 10, CT 2771-2772.)

At the new trial motion, appellant's counsel argued:

"There are also the other issues that fit into the same general subject area [of 

need for continuance], and that is that I indicated that I didn't think we were  

ready. I know the court has a different view of it. And there were a number  

of occasions when payments to us and payments to our experts were  

substantially compromised, and my view is serious isues arose from that."  

(10112/95, RT 11-12.)

Appellant refers to and incorporates herein Argument 2, regarding unwarranted

denials and delays in funding which deprived appellant Vo of due process of law, a fair

opportunity to defend against the charges, the effective assistance of his counsel, and

reliable determinations of guilt, capital eligibility, and punishment.

D. Conclusion 

Appellant Vo was tried with a more culpable co-defendant, instead of having a fair

separate trial at which much of the evidence (introduced by the state and by his co-

defendant) would not have been admissible. He was forced to trial despite his counsel's

need for a continuance to prepare, and hampered in his ability to defend by delayed

appointment of second counsel, and the denial and late payment of necessary funds. The

true findings of both special circumstances — rendering him death-eligible — were

unsupported by sufficient evidence. A potential juror was improperly excused over

objection; a sitting juror was forced to continue serving despite hardship.

Any and all of these were reasons to grant a new trial motion, but one final and

additional error tops them all: the trial court's refusal to grant a new trial on the ground
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that the jury considered and founded their death verdict on unreliable information that was

not in evidence. Appellant's deliberating jurors considered hugely inflammatory

information — an alleged admission of guilt by appellant Vo which the jurors believed they

heard — which was never the subject of notice to appellant, was never the subject of

testimony, was never memorialized in a court transcript, was never heard by any other

participants in the trial, and which appellant never had the opportunity to confront and

refute.

The goal of the adversarial system of criminal justice is to allow both parties to put

forth their evidence and arguments, with the defendant presumed innocent unless proven

otherwise beyond a reasonable doubt, by substantial evidence. (In re Winship  (1970) 397

U.S. 358, 364; Jackson v. Virginia (1979) 443 U.S. 307, 320.) Similar principles apply at

the penalty phase of a capital trial.' (Gardner v. Florida (1977) 430 U.S. 349, 358 rally

decision to impose the death sentence [must] be, and appear to be, based on reason, rather

than caprice and emotion"]; Lockett  v. Ohio (1978) 438 U.S. 586, 604 [the "qualitative

difference between death and other penalties calls for a greater degree of reliability when

the death sentence is imposed"]; See also, Murray v. Giarrantano (1989) 492 U.S. 1, 8-9;

Johnson v. Mississippi (1988) 486 U.S. 578, 584-585.) Those constitutionally protected

goals become a fantasy when jurors consider information never addressed — not

173 While this Court has held that neither party bears the burden of proof on the  

ultimate question at penalty phase — whether to sentence a defendant to life in prison  

without the possibility of parole — it is clear that the State bears the burden of proof of 

aggravating factors, of which the circumstances of the crime is primary.
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introduced, not refuted, not even known by the parties.

It is shameful that the State has defended the capital sentence imposed on appellant

Vo under these circumstances, as the prosecutor did during the new trial motion. The

United States Supreme Court has held:

"[The public prosecutor] is the representative not of an ordinary party to a 

controversy, but of a sovereignty whose obligation to govern impartially is 

as compelling as its obligation to govern at all; and whose interest, therefore,  

in a criminal prosecution is not that it shall win a case, but that justice shall 

be done."

(Berger v. United States (1935) 295 U.S. 78, 88.) The District Attorney disingenuously

argued that the physical tape had been admitted into evidence, so no harm done. He did

not, however, dispute the facts set forth by the defense, including the fact that none of the

lawyers heard an admission by Mr. Vo on that tape recording. A win because the other

side has been struck by lightning is not a legitimate victory, either for the successful

litigant or for the goal of justice.

The jury's consideration of this unreliable, un-noticed, un-litigated, un-recorded,

and ephemeral information, particularly information so damning at the very point where

appellant Vo's life was in the balance, demands a new and fair trial.

II-

I"

II-

I"
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31. THE VIOLATIONS OF STATE AND FEDERAL LAW ARTICULATED 

ABOVE LIKEWISE CONSTITUTE VIOLATIONS OF INTERNATIONAL 

LAW, AND REQUIRE THAT APPELLANT'S CONVICTIONS AND 

PENALTY BE SET ASIDE.

Appellant was denied his right to a fair trial by an independent tribunal, and

his right to the minimum guarantees for the defense under customary international law as

informed by the Universal Declaration of Human Right, the International Covenant on

Civil and Political Rights (ICCPR), and the American Declaration of the Rights and

Duties of Man (American Declaration). Additionally, appellant Vo suffered racial

discrimination during his trial and penalty phase which also constitutes violations of

customary international law as evidenced by the equal protection provisions of the above

mentioned instruments and of the International Convention Against All Forms of Racial

Discrimination.1'

While appellant's rights under state and federal constitutions have been

violated, these violations are being raised under international law as well, as the first step

in exhausting administrative remedies in order to bring appellant's claim in front of the

Inter-American Commission on Human Rights. Should all appeals within the United

States justice system fail, appellant intends to bring his claim to the Inter-American

Commission on the basis that the violations appellant has suffered are violations of the

174 Appellant Vo is a foreign national, and additional obligations and protections  

may apply to him. Appellant Vo anticipates raising additional issues regarding his rights  

under international law in his habeas corpus petition.
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American Declaration of the Rights and Duties of Man.

A. Background

The two principle sources of international human rights law are treaties and

customary international law. The United States Constitution accords treaties equal rank

with federal statutes.'  

75   Customary international law is equated with federal common

law.' 

76   International law must be considered and administered in United States courts

whenever questions of right depending on it are presented for determination. (The

Paquette Habana (1900) 175 U.S. 677, 700, 44 L.Ed. 320, 20 S.Ct. 290.) To the extent

possible, courts must construe American law so as to avoid violating principles of

international law. (Murray v. The Schooner Charming Betsy  (1804) 6 U.S. (2 Cranch) 64,

II 102, 118, 2 L.Ed. 208.) "When a court interprets a state or federal statute, the statute

ought never to be construed to violate the law of nations, if any possible construction

remains ... ." (  Weinberger v. Rossi (1982) 456 U.S. 25, 33, 71 L.Ed.2d 715, 102 S.Ct. D

1510.) The United States Constitution also authorizes Congress to "define and punish...

offenses against the law of nations," thus recognizing the existence and force of

international law. (U.S. Const. Article I, section 8.) Courts within the United States have

'  

75 Article VI, § 1, clause 2 of the United States Constitution provides, "This 

Constitution ,and the Laws of the United States which shall be made in Pursuance  

thereof; and all Treaties made, or which shall be made, under the Authority of the United 

States, shall be the supreme Law of the Land; and the Judges in every State shall be 

bound thereby, any Thing in the Constitution or Laws of any State to the Contrary  

notwithstanding."
1  " 

 Restatement Third of the Foreign Relations Law of the United States (1987), p. 

145, 1958. See also Eyde v. Robertson (1884) 112 U.S. 580.

471



responded to this mandate by looking to international legal obligations, both customary

international law and conventional treaties, in interpreting domestic law. (Trans World

Airlines, Inc. v. Franklin Mint Corp. (1984) 466 U.S. 243,252, 80 L.Ed.2d 273, 104 S.Ct.

1776.'77

International human rights law has its historical underpinnings in the doctrine

of humanitarian intervention, which was an exception to the general rule that international

law governed regulations between nations and did not govern rights of individuals within

those nations.'  

78   The humanitarian intervention doctrine recognized intervention by states

into a nation committing brutal maltreatment of its nationals, and as such was the first

177 See also Oyama v. California (1948) 332 U.S. 633, 92 L.Ed. 249, 68 S.Ct. 269, 

which involved a California Alien Land Law that prevented an alien ineligible for  

citizenship from obtaining land and created a presumption of intent to avoid escheat when 

such an alien pays for land and then transfers it to a U.S. citizen. The court held that the  

law violated the equal protection clause of the United States Constitution. Justice  

Murphy, in a concurring opinion stating that the UN Charter was a federal law that outlaw  

ed racial discrimination, noted "Moreover, this nation has recently pledged itself, through  

the United Nations Charter, to promote respect for, and observance of, human rights and 

fundamental freedoms for all without distinction as to race, sex, language and religion. 

[The Alien Land Law's] inconsistency with the Charter, which has been duly ratified and 

adopted by the United States, is but one more reason why the statute must be 

condemned." (Id. at 673.) See also Namba v. McCourt (1949) 185 Or. 579, 204 P.2d 569, 

invalidating an Oregon Alien Land Law, "The American people have an increasing  

consciousness that, since we are a heterogeneous people, we must not discriminate
against any one on account of his race, color or creed... When our nation signed the
Charter of the United Nations we thereby became bound to the following principles  

(Article 55, subd. c, and see Article 56). Universal respect for, and observance of human 

rights and fundamental freedoms for all without distinction as to race, sex, language, or
religion..' (59 Stat. 1031, 1046.)" (Id. at 604.)

178 See generally, Sohn and Buergenthal, International Protection of Human Rights
(1973) 9. 137.
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expression of a limit on the freedoms of action states enjoyed with respect to their own

nationals. 179

This expression was furthered in 1920 by the Covenant of the League of

Nations. The Covenant contained a provision relating to "fair and human conditions of I

labor for men, women and children." The League of Nations was also instrumental in

developing an international system for the protection of minorities.'  

80   Additionally, early

in the development of international law, countries recognized the obligation to treat

foreign nationals in a manner that conformed with minimum standards of justice. As the

law of responsibility for injury to aliens began to refer to violations of "fundamental

human rights," what had been seen as the rights of a nation eventually began to reflect the

individual human rights of nationals as well.'

It soon became an established principle of international law that a country, by

committing a certain subject-matter to a treaty, internationalized that subject-matter, even

if the subject-matter dealt with individual rights of nationals, such that each party could

no longer assert that such subject-matter fell exclusively within domestic jurisdictions.'

B.  Treaty Development.

The monstrous violations of human rights during World War II furthered the

Buergenthal, International Human Rights (1988) p.3.
'" Id., pp. 7-9.
181 Restatement Third of the Foreign Relations Law of the United States, (1987)  

Note to Part VII, vol. 2 at 1058.
1  " 

 Advisory Opinion on Nationality Decrees Issued in Tunis and Morocco (1923)  

P.C.I.J., Ser. B, No. 4.
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internationalization of human rights protections. The first modem international human

rights provisions are seen in the United Nations Charter, which entered into force on

October 24, 1945. The UN Charter proclaimed that member states of the United Nations

were obligated to promote "respect for, and observance of, human rights and fundamental

freedoms for all without distinction as to race, sex, language or religion. " 

1  " By adhering

to this multilateral treaty, state parties recognize that human rights are a subject of

international concern.

In 1948, the United Nations drafted and adopted both the Universal Declaration of

Human Rights 184 and the Convention on the Prevention and Punishment of the Crime of

Genocide.'" The Universal Declaration is part of the International Bill of Human

183 Article 1(3) of the UN Charter, June 26, 1945, 59 Star. 1031, T.S. 993, entered  

into force October 24, 1945. In his closing speech to the San Francisco United Nations  

conference, President Truman emphasized that:
"The Charter is dedicated to the achievement and observance of fundamental  

freedoms. Unless we can attain those objectives for all men and women 

everywhere --without regard to race, language or religion -- we cannot have  

permanent peace and security in the world."
Robertson, Human Rights in Europe, (1985) 22, n.22 (quoting President Truman).  

184 Universal Declaration of Human Rights, adopted December 10, 1948, UN 

Gen.Ass.Res. 217A (III). It is the first comprehensive human rights resolution to be 

proclaimed by a universal international organization (hereinafter Universal Declaration).  

1  " 

 Convention on the Prevention and Punishment of the Crime of Genocide,  

adopted December 9, 1948, 78 U.N.T.S. 277, entered into force January 12, 1951 

(hereinatfter Genocide Convention). Over 90 countries have ratified the Genocide  

Convention, which declares that genocide, whether committed in time of peace or time of 

war, is a crime under international law. See generally, Buergenthal, International Human 

Rights, supra, p.48.
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Rights, 

186   which also includes the International Covenant on Civil and Political Rights,'

the Optional Protocol to the ICCPR,  

188   the International Covenant on Economic, Social

and Cultural Rights,'" and the human rights provisions of the UN Charter. These

instruments enumerate specific human rights and duties of state parties and illustrate the

multilateral commitment to enforcing human rights through international obligations.

Additionally, the United Nations has sought to enforce the obligations of member states

through the Commission on Human Rights, an organ of the United Nations consisting of

forty-three member states, which reviews allegations of human rights violations.

The Organization of American States, which consists of thirty-two member D

states, was established to promote and protect human rights. The OAS Charter, a

multilateral treaty which serves as the Constitution of the OAS, entered into force in 1951.

It was amended by the Protocol of Buenos Aires which came into effect in 1970. Article

5(j) of the OAS Charter provides, [t]he American States proclaim the fundamental rights

of the individual without distinction as to race, nationality, creed or sex."  

19  ° In 1948, the

Ninth International Conference of American States proclaimed the American Declaration

1  " 

 See generally Newman, Introduction: The United States Bill of Rights,  

Interm tional Bill of Rights, and Other "Bills" (1991) 40 Emory L.J. 731.
187 International Covenant on Civil and Political Rights, adopted December 16,

1966, 999 U.N.T.S. 717, entered into force March 23, 1976 (hereinafter ICCPR).
188 Optional Protocol to the International Covenant on Civil and Political Rights, 

adopted December 16, 1966, 999 U.N.T.S. 302, entered into force March 23, 1976.
189 International Covenant on Economic, Social and Cultural Rights, adopted  

December 16, 1966, 993 U.N.T.S. 3, entered into force January 3, 1976.
OAS Charter, 119 U.N.T.S. 3, entered into force Dec. 13, 1951, amended 721  

U.N.T.S. 324, entered into force Feb. 27, 1970.
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of the Rights and Duties of Man, a resolution adopted by the OAS, and thus, its member

states. The American Declaration is today the normative instrument that embodies the

authoritative interpretation of the fundamental rights of individuals in this hemisphere.'

The OAS also established the Inter-American Commission on Human Rights,

a formal organ of the OAS which is charged with observing and protecting human rights

D in its member states. Article 1(2)(b) of the Commission Statute defines human rights as

the rights set forth in the American Declaration, in relation to member States of the OAS

who, like the United States, are not party to the American Convention on Human Rights.

In practice, the OAS conducts country studies, on-site investigations, and has the power to

receive and act on individual petitions which charge OAS member states with violations

of any rights set out in the American Declaration.  

192   Because the Inter-American

Commission, which relies on the American Declaration, is recognized as an OAS Charter

organ, "charged with protecting human rights, the necessary implication is to reinforce the

normative effect of the American Declaration.'

The United States has acknowledged international human rights law and has

committed itself to pursuing international human rights protections by becoming a member

191 Buergenthal, International Human Rights, supra, pp. 127-131.
192 Buergenthal, International Human Rights, supra.
Appellant notes that this appeal is a step in exhausting his administrative remedies  

in order to bring his claim in front of the Inter-American Commission on the basis that  

the viclations appellant has suffered are violations of the American Declaration of the  

Rights and Duties of Man.
Buergenthal, International Human Rights, supra.
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state of the United Nations and of the Organization of American States. As an

important player in the drafting of the United Nations Charter's human rights provisions,

the United States was one of the first and strongest advocates of a treaty-based

interna ional system for the protection of human rights.  

194   Though the 1950s was a period

of isolationism, the United States renewed its commitment in the late 1960s and

throughout the 1970s by becoming a signatory to numerous international human rights

agreements and implementing human rights-specific foreign policy legislation.195

Recently, the United States stepped up its commitment to international human

rights by ratifying three comprehensive multilateral human rights treaties. The Senate

gave its advice and consent to the International Covenant on Civil and Political Rights;

Ex-President Bush deposited the instruments of ratification on June 8, 1992. The

International Convention Against All Forms of Racial Discrimination  

l96  and the

International Convention Against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment  

197   were ratified on October 20, 1994. These instruments are now

'  

94 Sohn and Buergenthal, International Protection of Human Rights (1973) pp.
506-9.

195 Buergenthal, International Human Rights, supra, p. 230.
196 International Convention Against All Forms of Racial Discrimination, 660 

U.N.T.S. 195, entered into force Jan. 4, 1969 (hereinafter Race Convention). The United 

States deposited instruments of ratification on October 20, 1994. U.N.T.S.
(1994).

More than 100 countries are parties to the Race Convention.

In Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment  

or Punishment, G.A. res. 39/46, 39 UN GAOR Supp. (No. 51) at 197, entered into force 
on June 26, 1987. The Senate gave its advice and consent on October 27, 1990, 101st
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binding international obligations for the United States. It is a well established principle of

international law that a country, through commitment to a treaty, becomes bound by

international law.198

United States courts generally do not give retroactive ratification to a treaty;

the specific provisions of a treaty are therefore enforceable from the date of ratification

onward.  

199   However, Article 18 of the Vienna Convention on the Laws of Treaties

provides that a signatory to a treaty must refrain from acts which would defeat the object

and purpose of the treaty until the signatory either makes its intention clear not to become

a party, or ratifies the treaty.'
00

 Though the United States courts have not strictly applied

Article 18, they have looked to signed, unratified treaties as evidence of customary

international law.201

Cong., 2d Sess., 136 Cong. Rev. 17,486 (October 27, 1990) (hereinafter Torture  

Convention). The United States deposited instruments of ratification on October 20, 

1994.  U.N.T.S. (1994).
198 Buergenthal, International Human Rights, supra, p.4.
199 Newman and Weissbrodt, International Human Rights: Law, Policy and 

Proce', (1990) p. 579.
200 Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, T.S. No. 58 

(1980) entered into force Jan. 27, 1980 (hereinafter Vienna Convention). The Vienna 

Convention was signed by the United States on April 24, 1970. Though it has not yet  

been ratified by the United States, the Department of State, in submitting the Convention  

to the Senate, stated that the convention "is already recognized as the authoritative guide 

to current treaty law and practice." S. Exec.Doc. L., 92d Cong., 1st Sess. (1971) at 1. 

Also, the Restatement Third of the Foreign Relations Law of the United States cites the  

Vienna Convention extensively.
201 See for example Inupiat Community  of the Arctic Slope v. United States (9th  

Cir. 1984) 746 F.2d 570 (citing the International Covenant on Civil and Political Rights);  

Crow v. Gullet (8th Cir. 1983) 706 F.2d 774 (citing the International Covenant on Civil 

and Pol tical Rights); Filartiga v. Pena-lrala (2nd Cir. 1980) 630 F.2d 876 (citing the
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C. Customary International Law. 

Customary international law arises out of a general and consistent practice of

nations acting in a particular manner out of a sense of legal obligation.'" The United

States :hrough signing and ratifying the ICCPR, the Race Convention, and the Torture

Convention, as well as being a member state of the OAS and thus being bound by the

OAS Cbarter and the American Declaration, recognizes the force of customary

international human rights law. The substantive clauses of these treaties articulate

customary international law and thus bind our government. When the United States has

signed or ratified a treaty, it cannot ignore this codification of customary international law

and has no basis for refusing to extend the protection of human rights beyond the terms of

the U.S Constitution?'

International Covenant on Civil and Political Rights).
See also Charme, The Interim Obligation of Article 18 of the Vienna Convention  

on the Law of Treaties: Making Sense of an Enigma (1992) 25 Geo.Wash.J.Inel.L. &  

Econ. 71. Ms. Chat-me argues that Article 18 codified the existing interim (preratification)  

obligations of parties who are signatories to treaties: Express provisions in treaties,  

judicial and arbitral decisions, diplomatic statements, and the conduct of the
International Law Commission compel, in the aggregate, the conclusion that Article 18 

constitutes the codification of the interim obligation. These instances indicate as well that  

this nor: n continues as a rule of customary international law. Thus all states, with the  

exception of those with a recognized persistent objection, are bound to respect the  

obligation of Article 18."
202 Restatement Third of the Foreign Relations Law of the United States, § 102. 

This practice may be deduced from treaties, national constitutions, declarations and 

resolutions of intergovernmental bodies, public pronouncements by heads of state, and 

empirical evidence of the extent to which the customary law rule is observed.
203 Newman, Introduction: The United States Bill of Rights, International Bill of  

Rights, and Other "Bills," (1991) 40 Emory L.J.731 at 737.
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Customary international law is "part of our law." (The Paquete Habana, supra,

Lt700.) According to 22 U.S.C. § 2304(a)(1), "a principal goal of the foreign policy ,f the

United States shall be to promote the increased observance of internationally recognized

human rights by all countries.' Moreover, the International Court of Justice, the principal

judicial organ of the United Nations, lists international custom as one of the sources of

international law to apply when deciding disputes.' These sources confirm D

the validity of custom as a source of international law.

The provisions of the Universal Declaration are accepted by United States courts

customary international law. In Filartiga v. Pena-Irala (2d Cir. 1980) 630 F.2d 876, th

court held that the right to be free from torture "has become part of customary

international law as evidenced and defined by the Universal Declaration of Human

Rights .. . ." (Id.. at 882.) The United States, as a member state of the OAS, has

international obligations under the OAS Charter and the American Declaration. The

American Declaration, which has become incorporated by reference within the OAS

Charter by the 1970 Protocol of Buenos Aires, contains a comprehensive list of recognized

human rights which includes the right to life, liberty and security of person, the right to

equality before the law, and the right to due process of the law.' Although the American

2  " 

 22 U.S.C. § 2304(a)(1).
205 Statute of the International Court of Justice, art. 38, 1947 I.C.J. Acts & Does  

46. This statute is generally considered to be an authoritative list of the sources of 

international law.
2  ' 

 American Declaration of the Rights and Duties of Man, Resolution XXX, Ninth 

International Conference of American States, reprinted in the Inter-American
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Declaration is not a treaty, the United States voted its approval of this normative

instrument and as a member" of the OAS, is bound to recognize its authority over human

rights issues.'

The United States has acknowledged the force of inter-national human rights

law on other countries. Indeed, in 1991 and 1992 Congress passed legislation that would

have ended China's Most Favored Nation trade status with the United States unless China

improved its record on human rights. Though Ex - President Bush vetoed this

legislation,' in May 1993 Ex-President Clinton tied renewal of China's most favored

nation status to progress on specific human rights issues in compliance with the Universal

Declaration?'

Commission of Human Rights, Handbook of Existing Duties Pertaining to Human D 

Rights, 3EA/Ser. LN/II.50, doe. 6 (1980).
' Case 9647 (United States) Res. 3/87 of 27 March 1987 °EA/Ser. LNIII.52, 

doe. 17, para. 48 (1987).
2  " 

 See Michael Wines, Bush, This Time in Election Year, Vetoes Trade Curbs  

Against China, N.Y. Times, September 29, 1992, at Al.
2  " 

 President Clinton's executive order of May 28, 1993 required the Secretary of 

State to recommend to the President by June 3, 1994 whether to extend Chinas MFN 

status for another year. The order imposed several conditions upon the extension  

including a showing by China of adherence to the Universal Declaration of Human 

Rights, an acceptable accounting of those imprisoned or detained for non-violent  

express on of political and religious beliefs, humane treatment of prisoners including 

access to Chinese prisons by international humanitarian and human rights organizations,  

and promoting freedom of emigration, and compliance with the U.S. memorandum of 

understanding on prison labor. See Orentlicher and Gelatt, Public Law, Private Actors:  

The Impact of Human Rights on Business Investors in China (1993) 14Nw. J. Int'l L. &  

Bus. 66 79. Though President Clinton decided on May 26, 1994 to sever human rights  

conditions from China's MFN status, it cannot be ignored that the principal practice of 

the Uni ed States for several years was to use "MFN" status to influence China's  

compliance with recognized international human rights. See Kent, China and the
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The International Covenant on Civil and Political Rights, to which the United

States is bound, incorporates the protections of the Universal Declaration. Where other

nations ire criticized and sanctioned for consistent violations of internationally recognized

human ights, the United States may not say: "Your government is bound by certain

clauses of the Covenant though we in the United States are not bound. "210

D. Due Process Violations. 

The factual and legal issues presented in this brief demonstrate that

appellant was denied his right to a fair and impartial trial in violation of customary

international law as evidenced by Articles 6 and 14 of the International Covenant on Civil

and Political Rights 

2  " ( 'ICCPR ) as well as Articles 1 and 26 of the American Declaration.

The United States deposited its instruments of ratification of the ICCPR on

June 8 1992 with five reservations, five understandings, four declarations, and one

proviso.' Article 19(c) of the Vienna Convention on the Law of Treaties declares that a

party to a treaty may not formulate a reservation that is "incompatible with the object and

International Human Rights Regime: A  Case Study  of Multilateral Monitoring, 1989 -
1994 (1995)17 H. R. Quarterly, 1.

210 Newman, United Nations Human Rights Covenants and the United States  

Government: Diluted Promises, Foreseeable Futures (1993) 42 DePaul L. Rev. 1241, 

1242. Newman discusses the United States' resistance to treatment of human rights  

treaties as U.S. law.
211 The substantive provisions of the Universal Declaration have been incorporated  

into the ICCPR, so these are incorporated by reference in the discussion above.  

Moreover, as was noted above, the Universal Declaration is accepted as customary  

international law.
212 Senate Committee on Foreign Relations, Report on the International Covenant  

on Civil and Political Rights (1992) S.Exec.Rep. No.23, 102d Cong., 2d Sess.
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purpose of the treaty."  

213   The Restatement Third of the Foreign Relations Law of the

United States echoes this provision.'

The ICCPR imposes an immediate obligation to "respect and ensure" the

rights it proclaims and to take whatever other measures are necessary to give effect to I

those rights. United States courts, however, will generally enforce treaties only if they are

self-executing or have been implemented by legislation.' The United States declared

that the articles of the ICCPR are not self-executing.
216

 In 1992, the Bush Administration,

in explanation of proposed reservations, understandings, and declarations to the ICCPR,

stated: For reasons of prudence, we recommend including a declaration that the

substantive provisions of the Covenant are not self-executing. The intent is to clarify that

the Covenant will not create a private cause of action in U.S. courts. As was the case with

the Torture Convention, existing U.S. law generally complies with the Covenant; hence,

implementing legislation is not contemplated. "217

213 Vienna Convention, supra, 1155 U.N.T.S. 331, entered into force Jan. 27,
1980.

214 Restatement Third of the Foreign Relations Law of the United States, (1987) § 

313 cmt b. With respect to reservations, the Restatement lists "the requirement .., that a
reservat on must be compatible with the object and purpose of the agreement."

215 Newman and Weissbrodt, International Human Rights: Law, Policy and 

Process (1990) p. 579. See also Sei Fujii v. California (1952) 38 Ca1.2d 718, 242 P.2d  

617, where the California Supreme Court held that Articles 55(c) and 56 of the UN
J Charter ire not self-executing.

216 Senate Committee on Foreign Relations, Report on the International Covenant  

on Civil and Political Rights (1992) S.Exec.Rep. No.23, 102d Cong., 2d Sess.
217 Senate Committee on Foreign Relations, Report on the International Covenant  

on Civil and Political Rights (1992) S.Exec.Rep. No.23, 102d Cong., 2d Sess. at 19.
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But under the Constitution, a treaty "stands on the same footing of supremacy

as do the provisions of the Constitution and laws of the United States. It operates of itself

without the aid of any legislation, state or national; and it will be applied and given

authoritative effect by the courts." (Asakura v. Seattle (1924) 265 U.S. 332, 341, 68 L.Ed.

1041, 4 4 S.Ct. 515.
)21   8 

Moreover, treaties designed to protect individual rights should be

construed as self-executing. (United States v. Noriega (1992) 808 F.Supp. 791 .) In

Noriega, the court noted, "It is inconsistent with both the language of the [Geneva III]

treaty ad with our professed support of its purpose to find that the rights established

therein cannot be enforced by the individual POW in a court of law. After all, the ultimate

goal of Geneva Ill is to ensure humane treatment of POWs -- not to create some

amorphous, unenforceable code of honor among the signatory nations. 'It must not be

forgotten that the Conventions have been drawn up first and foremost to protect

individuals, and not to serve State interests . . . . Even if Geneva III is not self-executing,

the United States is still obligated to honor its international commitment.' (Id. at 798.)

Though reservations by the United States provide that the treaties may not be

self-executing, the ICCPR is still a forceful source of customary international law and as

such is binding upon the United States.

Article 14 provides, "[a]ll persons shall be equal before the courts and

218 Some legal scholars argue that the distinction between self-executing and non 

self-executing treaties is patently inconsistent with express language in Article 6, § 2 of 

the United States Constitution that all treaties shall be the supreme law of the land. See  

generally Jordan L. Paust, Self-Executing  Treaties (1988) 82 Am. J. Int'l L. 760.
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tribuna In the determination of any criminal charge against him.., everyone shall be

entitled to a fair and public hearing by a competent, independent and impartial tribunal

established by law." Article 6 declares that "[n]o one shall be arbitrarily deprived of his

life.. . . [ [the death] penalty can only be carried out pursuant to a final judgment rendered

by a competent court."  

219   Likewise, these protections are found in the American

Declaration: Article 1 protects the right to life, liberty and security of person; Article 2

guarantees equality before the law; and Article 26 protects the right of due process of

law.220

In cases where the UN Human Rights Committee has found that a State party

violated Article 14 of the ICCPR, in that a defendant had been denied a fair trial and

appeal, the Committee has held that the imposition of the sentence of death also was a

violation of Article 6 of the ICCPR.  

221   The Committee further observed, "the provision

that a sentence of death may be imposed only in accordance with the law and not contrary

to the provisions of the Covenant implies that 'the procedural guarantees therein

prescribed must be observed, including the right to a fair hearing by an independent

tribunal, the presumption of innocence, the minimum guarantees for the defense, and the

right to review a conviction and sentence by a higher tribunal. 1"222

219 International Covenant on Civil and Political Rights, supra, 999 U.N.T.S. 717. 

220 American Declaration of the Rights and Duties of Man, supra.
221 Report of the Human Rights Committee, p. 72,49 UN GAOR Supp. (No. 40) 

p. 72, 1N Doc. A/49/40 (1994).
222 Id.
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Further, Article 4(2) of the ICCPR makes clear that no derogation from D

Article ("no one shall be arbitrarily deprived of his life") is allowed. 

223   An Advisory

Opinion issued by the Inter-American Court on Human Rights concerning the Guatemalan

death penalty reservation to the American Convention on Human Rights noted lilt would

follow therefore that a reservation which was designed to enable the State to suspend any

of the nonderogable fundamental rights must be deemed to be incompatible with the object

and purpose of the Convention and, consequently, not permitted by it.
95224 

Implicit in the

court's opinion linking nonderogability and incompatibility is the view that the

compatibility requirement has greater importance in human rights treaties, where

reciprocity provides no protection for the individual against a reserving state.225

223 International Covenant on Civil and Political Rights, supra, 999 U.N.T.S. 717. 

224 Restrictions to the Death Penalty (Arts. 4(2) and 4(4) American Convention on 

Human Rights), Advisory Opinion No. OC-3/83 of September 8, 1983, Inter-Amer.
C t.H.R., ser. A: Judgments and Opinions, No. 3 (1983), reprinted in 23 I.L.M. 320, 341 

(1984).

' Edward F. Sherman, Jr. The U.S. Death Penalty Reservation to the 

International Covenant on Civil and Political Rights: Exposing the Limitations of the  

Flexible System Governing Treaty Formation (1994) 29 Tex. Int'l U. 69. In a separate  

opinion concerning two Barbadian death penalty reservations, the court further noted that  

the object and purpose of modem human rights treaties is the "protection of the basic  

rights [ individual human beings, irrespective of their nationality, both against the State  

of their nationality and all other contracting States. In concluding these human rights  

treaties, the States can be deemed to submit themselves to a legal order within which 

they, fi r the common good, assume various obligations not in relation to other States, but 

P toward all individuals within their jurisdiction." Advisory Opinion No. OC-2/82 of 

September24, 1982, Inter-Am.Ct.H.R., ser. A: Judgments and Opinions, No.2, para.29  

(1982) reprinted in 22 I.L.M. 37, 47 (1983). These opinions are an indicator of emerging  

genera principles of treaty law, and strengthen the argument that the United States death  

penalty reservation is impermissible because it is incompatible.
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Appellant's rights under customary international law, as codified in the above-

mentioned provisions of the ICCPR and the American Declaration, were violated

throughout his trial and sentencing phase.

E.  Race Discrimination. 

Appellant suffered racial discrimination which denied him the fight to a fair

trial and sentencing phase. Such discrimination, and the imposition of the death penalty,

violate customary international law, as evidenced by Articles 2, 6, and 26 of the

International Covenant of Civil and Political Rights, Article 2 of the American

Declaration, and the Convention Against All Forms of Racial Discrimination.  

226   The Race

Convention requires that two-thirds of the state parties object to a reservation in order to

determine that it is "incompatible or inhibitive." This practice however, known as the

majority system, is seldom relied on in determining incompatibility of reservations within

conventions. (Theodore Meron, The Meaning and Reach of the International Convention

on the Elimination of All Forms of Racial Discrimination (1985) 79 Am. J. Int'l L. 283,

31  5,227 and the Safeguards Guaranteeing Protection of the Rights of Those Facing the

226 Race Convention, supra, 660 U.N.T.S. 195, entered into force Jan. 4, 1969. 

The United States reservation to the Race Convention provides that "nothing in the  

Convention shall be deemed to require or to authorize legislation or other action by the  

United States of America incompatible with the provisions of the Constitution of the  

United States of America."
227 But Article 20 of the Race Convention states, "A reservation incompatible with 

the object and purpose of this Convention shall not be permitted, nor shall a reservation  

the effect of which would inhibit the operation of any of the bodies established by the  

Convention be allowed."
The Committee on the Elimination of Racial Discrimination (CERD), established
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Death Penal
ty.)228

Article 26 of the ICCPR provides that "[a]ll persons are equal before the law

and are entitled without any discrimination to the equal protection of the law. In this

respect the law shall prohibit any discrimination and guarantee to all persons equal and

effective protection against discrimination on any ground such as race, color, sex ... .
1/229

Again, this protection is found in Article 2 of the American Declaration which guarantees

the right of equality before the law.2"

The Race Convention, a signed and recently ratified treaty, contains extensive

protections against racial discrimination. Article 5 of the Convention provides:

[S]tates Parties undertake to prohibit and to eliminate racial discrimination  

in all its forms and to guarantee the fight of everyone, without distinction as 

to race, color or national or ethnic origin, to equality before the law, notably  

in the enjoyment of the following rights:

a)  The right to equal treatment before the tribunals and all other organs  

administering justice;

b) The right to security of person and protection by the State against
iolence or bodily harm, whether inflicted by government officials or by any
adividual, group or institution ... .

231

under the Race Convention, disassociated itself from the idea that, if the constitution of a 

state party condemns racial discrimination, no further action by that state is required.  

A/Con 92/8, par. 95, Natan Lerner, UN Convention on Race Convention (1980) p. 116. 

228 United Nations Economic and Social Council (ECOSOC) Resolution 1984/50  

of May, 1984.
229 International Covenant on Civil and Political Rights, supra, 999 U.N.T.S. 717.
2  " 

 American Declaration of the Rights and Duties of Man, supra.
231 International Convention Against All Forms of Racial Discrimination, supra, 

660 U.N T.S. 195.
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Furthermore, "States Parties shall assure to everyone within their jurisdiction effective

protection and remedies through the competent national tribunals and other State

institutions against any acts of racial discrimination which violate his human rights and

fundamental freedoms contrary to this Convention ....
55232

Safeguards adopted by international organizations are also indicative of

customary international law. The Safeguards Guaranteeing Protection of Rights of Those

Facing the Death Penalty adopted by the United Nations Economic and Social Council

provide "[c]apital punishment may only be carried out pursuant to a final judgment by a

competent court after legal process which gives all possible safeguards to ensure a fair

trial

... including the right of anyone suspected of or charged with a crime for which capital

punishment may be imposed to adequate legal assistance at all stages of the

proceedings."' The Seventh UN Congress on the Prevention of Crime and the Treatment

of Offenders endorsed the safeguards in 1988, strengthening them as a source of

customary international law.

Section 702 of the Restatement Third of the Foreign Relations Law of the

United States recognizes that a state violates international law if, as a matter of state

policy, practices, encourages or condones systematic racial discrimination. Moreover,

232 International Convention Against All Forms of Racial Discrimination, supra, 

660 U.N.T.S. 195.
233 United Nations Economic and Social Council (ECOSOC) Resolution 1984/50  

of May 1984. See also, General Assembly Resolution 2200A (XXI), annex.
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the right to be free from governmental discrimination on the basis of race is so universally

accepted by nations that it constitutes a peremptory norm of international laW.234 As such,

the courts ought to consider and weigh the jus cogens quality of international instrument

norms if they are at odds with state law. If of jus cogens quality, these norms should have

a stronger influence against, and increase the burden of justification for, contrary state

actions.2"

Statistical information of various studies shows that the death penalty is

imposed in a racially discriminatory manner. The 1990 report of the United States

General Accounting Office synthesized twenty-eight studies and concluded that there is a

"pattern of evidence indicating racial disparities in the charging, sentencing, and

imposition of the death penalty after the Furman decision.  

236   In 82 percent of the studies,

race of victim was found to influence the likelihood of being charged with capital murder

234 A peremptory norm of international law, jus cogens, is a "norm accepted and  

recognized by the international community of states as a whole as a norm from which no 

derogation is permitted and which can be modified only by a subsequent norm of general  

international law having the same character." Vienna Convention, supra, and Restatement  

Third of the Foreign Relations Law, supra.
235 Gordon Christenson, Jus Cogens: Guarding Interests Fundamental to 

International Society (1988) 28 Va. J. Int'l L. at 627-28.
236 United States General Accounting Office, Report to Senate and House 

Committees on the Judiciary: Death Penalty Sentencing (1990) GAO/GGD-90-57. (In 

Furman v. Georgia, (1972) 408 U.S. 238, 33 LEd 346, 92 S.Ct. 2726, the United States  

Supreme Court held that Georgia and Texas state statutes governing the imposition and 

carrying out of the death penalty violated the Eighth and Fourteenth Amendments of the  

Constitution.)
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or receiving the death penalty."' The GAO report noted that racism was "found at all

p stages e the criminal justice system process. " 

238 The Baldus study, an empirical analysis

accounting for 230 non-racial variables, also found strong evidence of racial bias. The

study concluded that killers of whites in Georgia are 4.3 times more likely to be sentenced

to death than killers of blacks.' This statistical evidence illustrates that blacks are denied

equal protection of the law.

In McCleskey  v. Kemp (1987) 481 U.S. 279, [95 L.Ed.2d 262, 107 S.Ct. 1756],

the Supreme Court rejected the use of statistical evidence to show racial discrimination in

capital cases.' Because discriminatory intent in individual cases is generally

undocumented, the Supreme Court's categorical exclusion of statistical evidence in its

review of capital cases and its "exceptionally clear proof [of racially discriminatory

purpose ]" places an intolerable burden on those who have suffered discrimination in

criminal justice institutions.

The protections of Race Convention, ICCPR and American Declaration

237 United States General Accounting Office, Report to Senate and House 

Committees  on the Judiciary: Death Penalty Sentencing (1990) supra, at p. 5. 

288 United States General Accounting Office, Report to Senate and House 

Committees on the Judiciary: Death Penalty Sentencing (1990) supra, at p. 6.
289 David C. Baldus, George Woodworth, and Charles A. Pulanski, Jr., Equal  

Justice _nd the Death Penalty: A Legal and Empirical Analysis (unpublished September  

1988).
240 In McCleskey,  Justice Powell concluded that 1) studies indicating racial  

discrimination failed to establish that any decision makers in the defendant's case acted  

with discriminatory purpose in violation of the equal protection clause, and 2) the Baldus  

study at most indicated a discrepancy that appeared to correlate with race, not a 

constitutionally significant risk of racial bias in Georgia's capital sentencing process. (id.)
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establish an affirmative obligation of the United States to do away with racial

discrimination and to proceed with vigor and deliberation to ensure that race is not a

prejudicial factor in criminal prosecutions. It is incumbent upon the court to view the facts

of this case in light of the recent international commitments the United States has made in

the protection of individuals against racial discrimination.

F.  Conclusion.

The due process violations and racial discrimination that appellant suffered

through trial and sentencing phases are prohibited by customary international law.

The United States is bound by customary international law, as informed by such

as the ICCPR and the Race Convention. The purpose of these treaties is to

bind tons to an international commitment to further protections of human rights. The

United States must honor its role in the international community by recognizing the human

rights in our own country to which we hold other countries accountable.

32. CALIFORNIA'S DEATH PENALTY STATUTE, AS INTERPRETED BY 

THIS COURT ANDAPPLIED AT APPELLANT'S TRIAL, VIOLATESTHE 

UNITED STATES CONSTITUTION.

Many features of California's capital sentencing scheme, alone or in combination

with each other, violate the United States Constitution. Because challenges to most of

these features have been rejected by this Court, appellant presents these arguments here in

an abbreviated fashion sufficient to alert the Court to the nature of each claim and its

federal constitutional grounds, and to provide a basis for the Court's reconsideration of
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each claim in the context of California's entire death penalty system.

To date the Court has considered each of the defects identified below in isolation,

without considering their cumulative impact or addressing the functioning of California's

capital sentencing scheme as a whole. This analytic approach is constitutionally defective.

As the U.S. Supreme Court has stated, "Nile constitutionality of a State's death penalty

system turns on review of that system in context." (Kansas v. Marsh (2006) 126 S.Ct.

2516, 2527, fn. 6)241 See also, Pulley v. Harris (1984) 465 U.S. 37, 51 (while

comparative proportionality review is not an essential component of every constitutional

capital sentencing scheme, a capital sentencing scheme may be so lacking in other checks

on arbitrariness that it would not pass constitutional muster without such review).

When viewed as a whole, California's sentencing scheme is so broad in its

definitions of who is eligible for death and so lacking in procedural safeguards that it fails

to provide a meaningful or reliable basis for selecting the relatively few offenders

subjected to capital punishment. Further, a particular procedural safeguard's absence,

while perhaps not constitutionally fatal in the context of sentencing schemes that are

narrower or have other safeguarding mechanisms, may render California's scheme

unconstitutional in that it is a mechanism that might otherwise have enabled California's

241 In Marsh, the high court considered Kansas's requirement that death be 

imposed if a jury deemed the aggravating and mitigating circumstances to be in equipoise  

and on that basis concluded beyond a reasonable doubt that the mitigating circumstances  

did not outweigh the aggravating circumstances. This was acceptable, in light of the  

overall structure of "the Kansas capital sentencing system," which, as the court noted, "is 

dominated by the presumption that life imprisonment is the appropriate sentence for a 

capital conviction." (126 S.Ct. at p. 2527.)
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sentencing scheme to achieve a constitutionally acceptable level of reliability.

California's death penalty statute sweeps virtually every murderer into its grasp. It

then allows any conceivable circumstance of a crime — even circumstances squarely

opposed to each other (e.g., the fact that the victim was young versus the fact that the

victim was old, the fact that the victim was killed at home versus the fact that the victim

was killed outside the home) — to justify the imposition of the death penalty. Judicial

interpretations have placed the entire burden of narrowing the class of first degree

murderers to those most deserving of death on Penal Code § 190.2, the "special

circumstances" section of the statute — but that section was specifically passed for the

purpose of making every murderer eligible for the death penalty.

There are no safeguards in California during the penalty phase that would enhance

the reliability of the trial's outcome. Instead, factual prerequisites to the imposition of the

death penalty are found by jurors who are not instructed on any burden of proof, and who

may not agree with each other at all. Paradoxically, the fact that "death is different" has

been stood on its head to mean that procedural protections taken for granted in trials for

lesser criminal offenses are suspended when the question is a finding that is foundational

to the imposition of death. The result is truly a "wanton and freakish" system that

randomly chooses among the thousands of murderers in California a few victims of the

ultimate sanction.

///

///
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A. Appellant's Death Penalty Is Invalid Because Penal Code § 190.2 
Is Impermissibly Broad. 

To avoid the Eighth Amendment's proscription against cruel and unusual 

punishment, a death penalty law must provide a "meaningful basis for  

distinguishing the few cases in which the death penalty is imposed from the  

many cases in which it is not. (Citations omitted)"

(People v. Edelbacher (1989) 47 Ca1.3d 983, 1023.)

In order to meet this constitutional mandate, the states must genuinely narrow, by

rational and objective criteria, the class of murderers eligible for the death penalty.

According to this Court, the requisite narrowing in California is accomplished by the

"special circumstances" set out in section 190.2. (People v Bacigalupo (1993) 6 Ca1.4th

857, 868.)

The 1978 death penalty law came into being, however, not to narrow those eligible

for the death penalty but to make all murderers eligible. (See 1978 Voter's Pamphlet, p.

34, "Arguments in Favor of Proposition 7.") This initiative statute was enacted into law as

Proposition 7 by its proponents on November 7, 1978. At the time of the offense charged

against appellant the statute contained twenty-six special circumstances  

242   purporting to

narrow the category of first degree murders to those murders most deserving of the death

penalty. These special circumstances are so numerous and so broad in definition as to

encompass nearly every first-degree murder, per the drafters' declared intent.

In California, almost all felony-murders are now special circumstance cases, and

242 This figure does not include the "heinous, atrocious, or cruel" special  

circumstance declared invalid in People v. Superior Court (Engert) (1982) 31 Ca1.3d 797. 

The number of special circumstances has continued to grow and is now thirty-three.
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felony-murder cases include accidental and unforeseeable deaths, as well as acts

committed in a panic or under the dominion of a mental breakdown, or acts committed by

others. (People v. Dillon (1984) 34 Ca1.3d 441.) Section 190.2's reach has been extended

to virtually all intentional murders by this Court's construction of the lying-in-wait special

circumstance, which the Court has construed so broadly as to encompass virtually all such

murders. (See People v. Hillhouse (2002) 27 Ca1.4th 469, 500-501, 512-515.) These

categories are joined by so many other categories of special-circumstance murder that the

statute now comes close to achieving its goal of making every murderer eligible for death.

The U.S. Supreme Court has made it clear that the narrowing function, as opposed

to the selection function, is to be accomplished by the legislature. The electorate in

California and the drafters of the Briggs Initiative threw down a challenge to the courts by

seeking to make every murderer eligible for the death penalty.

This Court should accept that challenge, review the death penalty scheme currently

in effect, and strike it down as so all-inclusive as to guarantee the arbitrary imposition of

the death penalty in violation of the Fifth, Sixth, Eighth, and Fourteenth Amendments to

the U.S. Constitution and prevailing international law. 

243   (See Section E. of this Argument

243 In a habeas petition to be filed after the completion of appellate briefing,  

appellant will present empirical evidence confirming that section 190.2 as applied, as one 

would expect given its text, fails to genuinely narrow the class of persons eligible for the  

death penalty. Further, in his habeas petition, appellant will present empirical evidence  

demonstrating that, as applied, California's capital sentencing scheme culls so overbroad  

a pool of statutorily death-eligible defendants that an even smaller percentage of the  

statutorily death-eligible are sentenced to death than was the case under the capital  

sentencing schemes condemned in Furman v. Georgia (1972) 408 U.S. 238, and thus that  

California's sentencing scheme permits an even greater risk of arbitrariness than those
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and Argument 31).

B.  Appellant's Death Penalty Is Invalid Because Penal Code § 190.3(a) As 
Applied Allows Arbitrary And Capricious Imposition Of Death In 
Violation Of The Fifth, Sixth, Eighth, And Fourteenth Amendments To
The United States Constitution. 

Section 190.3(a) violates the Fifth, Sixth, Eighth, and Fourteenth Amendments to

the United States Constitution in that it has been applied in such a wanton and freakish

manner that almost all features of every murder, even features squarely at odds with

features deemed supportive of death sentences in other cases, have been characterized by

prosecutors as "aggravating" within the statute's meaning.

Factor (a), listed in section 190.3, directs the jury to consider in aggravation the

"circumstances of the crime." This Court has never applied a limiting construction to

factor (a) other than to agree that an aggravating factor based on the "circumstances of the

crime" must be some fact beyond the elements of the crime itself 
244 

The Court has

allowed extraordinary expansions of factor (a), approving reliance upon it to support

aggravating factors based upon the defendant's having sought to conceal evidence three

weeks after the crime,' or having had a "hatred of religion," 

246   or threatened witnesses

schemes and, like those schemes, is unconstitutional.
244 People v. Dyer (1988) 45 Ca1.3d 26, 78; People v. Adcox  (1988) 47 Ca1.3d  

207, 270; see also CALJIC No. 8.88 (2006), par. 3.
245 People v. Walker (1988) 47 Ca1.3d 605, 639, fn. 10, cert. den., 494 U.S. 1038 

(1990).
246
 

People v. Nicolaus (1991) 54 Ca1.3d 551, 581-582, cert. den., 112 S. Ct. 3040
(1992).
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after his arrest,' or disposed of the victim's body in a manner that precluded its

recovery.
248

 It also is the basis for admitting evidence under the rubric of "victim impact"

that is no more than an inflammatory presentation by the victim's relatives of the

prosecution's theory of how the crime was committed. (See, e.g., People v. Robinson

(2005) 37 Ca1.4th 592, 644-652, 656-657.)

The purpose of section 190.3 is to inform the jury of what factors it should consider

in assessing the appropriate penalty. Although factor (a) has survived a facial Eighth

Amendment challenge (Tuilaepa v. California (1994) 512 U.S. 967), it has been used in

ways so arbitrary and contradictory as to violate both the federal guarantee of due process

of law and the Eighth Amendment.

Prosecutors throughout California have argued that the jury could weigh in

aggravation almost every conceivable circumstance of the crime, even those that, from

case to case, reflect starkly opposite circumstances. (Tuilaepa, supra, 512 U.S. at pp. 986-

990, dis. opn. of Blackmun, J.) Factor (a) is used to embrace facts which are inevitably

present in every homicide. (Ibid.) As a consequence, from case to case, prosecutors have

been permitted to turn entirely opposite facts — or facts that are inevitable variations of

every homicide — into aggravating factors which the jury is urged to weigh on death's side

of the scale.

In practice, section 190.3's broad "circumstances of the crime" provision licenses

247 People v. Hardy (1992) 2 Ca1.4th 86, 204, cert. den., 113 S. Ct. 498. 

248 People v. Bittaker (1989) 48 Ca1.3d 1046, 1110, fn.35, cert. den. 496 U.S.
931 (1990).
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indiscriminate imposition of the death penalty upon no basis other than "that a particular

set of facts surrounding a murder, . . . were enough in themselves, and without some

narrowing principles to apply to those facts, to warrant the imposition of the death

penalty." (Maynard v. Cartwright (1988) 486 U.S. 356, 363 [discussing the holding in

Godfrey v. Georgia (1980) 446 U.S. 420].) Viewing section 190.3 in context of how it is

actually used, one sees that every fact without exception that is part of a murder can be an

"aggravating circumstance," thus emptying that term of any meaning, and allowing

arbitrary and capricious death sentences, in violation of the federal constitution.

C. California's Death Penalty Statute Contains No Safeguards To Avoid 
Arbitrary And Capricious Sentencing And Deprives Defendants Of The
Right To A Jury Determination Of Each Factual Prerequisite To A
Sentence Of Death; It Therefore Violates The Sixth, Eighth, And 
Fourteenth Amendments To The United States Constitution. 

As shown above, California's death penalty statute does nothing to narrow the pool

of murderers to those most deserving of death in either its "special circumstances" section

(§ 190.2) or in its sentencing guidelines (§ 190.3). Section 190.3(a) allows prosecutors to

argue that every feature of a crime that can be articulated is an acceptable aggravating

circumstance, even features that are mutually exclusive.

Furthermore, there are none of the safeguards common to other death penalty

sentencing schemes to guard against the arbitrary imposition of death. Juries do not have

to make written findings or achieve unanimity as to aggravating circumstances. They do

not have to find beyond a reasonable doubt that aggravating circumstances are proved, that
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they outweigh the mitigating circumstances, or that death is the appropriate penalty. In

fact, except as to the existence of other criminal activity and prior convictions, juries are

not instructed on any burden of proof at all. Not only is inter-case proportionality review

not required; it is not permitted. Under the rationale that a decision to impose death is

"moral" and "normative," the fundamental components of reasoned decision-making that

apply to all other parts of the law have been banished from the entire process of making

the most consequential decision a juror can make — whether or not to condemn a fellow

human to death.

1. Appellant's Death Verdict Was Not Premised on Findings 
Beyond a Reasonable Doubt by a Unanimous Jury That One or 
More A2gravating Factors Existed and That These Factors 
Outweighed Mitigating Factors: His Constitutional Right to Jury 

Determination Beyond a Reasonable Doubt of All Facts Essential  

to the Imposition of a Death Penalty Was Thereby Violated. 

Except as to alleged prior criminality, appellant's jury was not told that it had to

find any aggravating factor true beyond a reasonable doubt. The jurors were not told that

they needed to agree at all on the presence of any particular aggravating factor, or that they

had to find beyond a reasonable doubt that aggravating factors outweighed mitigating

factors before determining whether or not to impose a death sentence.

All this was consistent with this Court's previous interpretations of California's

statute. In People v. Fairbank (1997) 16 Ca1.4th 1223, 1255, this Court said that "neither

the federal nor the state Constitution requires the jury to agree unanimously as to

aggravating factors, or to find beyond a reasonable doubt that aggravating factors exist,
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[or] that they outweigh mitigating factors. . ." But this pronouncement has been squarely

rejected by the U.S. Supreme Court's decisions in Apprendi v. New Jersey (2000) 530 U.S.

466 [hereinafter Apprendi]; Ring v. Arizona (2002) 536 U.S. 584 [hereinafter Ring];

Blakely  v. Washington (2004) 542 U.S. 296 [hereinafter Blakely]; and Cunningham v.

California (2007) 2007 WL 135687 [hereinafter Cunningham].

In Apprendi, the high court held that a state may not impose a sentence greater than

that authorized by the jury's simple verdict of guilt unless the facts supporting an increased

sentence (other than a prior conviction) are also submitted to the jury and proved beyond a

reasonable doubt. (Id. at p. 478.)

In Ring, the high court struck down Arizona's death penalty scheme, which

authorized a judge sitting without a jury to sentence a defendant to death if there was at

least one aggravating circumstance and no mitigating circumstances sufficiently

substantial to call for leniency. (Id., at 593.) The court acknowledged that in a prior case

reviewing Arizona's capital sentencing law (  Walton v. Arizona (1990) 497 U.S. 639) it had

held that aggravating factors were sentencing considerations guiding the choice between

life and death, and not elements of the offense. (Id., at 598.) The court found that in light

of Apprendi, Walton no longer controlled. Any  factual finding which increases the

possible penalty is the functional equivalent of an element of the offense, regardless of

when it must be found or what nomenclature is attached; the Sixth and Fourteenth

Amendments require that it be found by a jury beyond a reasonable doubt.

In Blakely,  the high court considered the effect of Apprendi and Ring in a case
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where the sentencing judge was allowed to impose an "exceptional" sentence outside the

normal range upon the finding of "substantial and compelling reasons." (Blakely  v.

Washington, supra, 542 U.S. at 299.) The state of Washington set forth illustrative factors

that included both aggravating and mitigating circumstances; one of the former was

whether the defendant's conduct manifested "deliberate cruelty" to the victim. (Ibid.) The

supreme court ruled that this procedure was invalid because it did not comply with the

right to a jury trial. (Id. at 313.)

In reaching this holding, the supreme court stated that the governing rule since

Apprendi is that other than a prior conviction, any fact that increases the penalty for a

crime beyond the statutory maximum must be submitted to the jury and found beyond a

reasonable doubt; "the relevant 'statutory maximum' is not the maximum sentence a judge

may impose after finding additional facts, but the maximum he may impose without any

additional findings." (Id. at 304; italics in original.)

This line of authority has been consistently reaffirmed by the high court. In United

States v. Booker (2005) 543 U.S. 220, the nine justices split into different majorities.

Justice Stevens, writing for a 5-4 majority, found that the United States Sentencing

Guidelines were unconstitutional because they set mandatory sentences based on judicial

findings made by a preponderance of the evidence. Booker reiterates the Sixth

Amendment requirement that "[a]ny fact (other than a prior conviction) which is necessary

to support a sentence exceeding the maximum authorized by the facts established by a plea

of guilty or a jury verdict must be admitted by the defendant or proved to a jury beyond a
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reasonable doubt." (United States v. Booker, supra, 543 U.S. at 244.)

In Cunningham, the high court rejected this Court's interpretation of Apprendi, and

found that California's Determinate Sentencing Law ("DSL") requires a jury finding

beyond a reasonable doubt of any fact used to enhance a sentence above the middle range

spelled out by the legislature. (Cunningham v. California, supra, Section III.) In so doing,

it explicitly rejected the reasoning used by this Court to find that Apprendi and Ring have

no application to the penalty phase of a capital trial.

2.  In the Wake of Apprendi,  Ring, Blakely,  and Cunningham, Any 

Jury Finding Necessary to the Imposition of Death Must Be 
Found True Beyond a Reasonable Doubt. 

California law as interpreted by this Court does not require that a reasonable doubt

standard be used during any part of the penalty phase of a defendant's trial, except as to

proof of prior criminality relied upon as an aggravating circumstance — and even in that

context the required finding need not be unanimous. (People v. Fairbank, supra; see also

People v. Hawthorne (1992) 4 Ca1.4th 43, 79 [penalty phase determinations are "moral

and . . . not factual," and therefore not "susceptible to a burden-of-proof quantification"].)

California statutory law and jury instructions, however, do require fact-finding

before the decision to impose death or a lesser sentence is finally made. As a prerequisite

to the imposition of the death penalty, section 190.3 requires the "trier of fact" to find that

at least one aggravating factor exists and that such aggravating factor (or factors)
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substantially outweigh any and all mitigating factors.'" As set forth in California's

"principal sentencing instruction" (People v. Farnam (2002) 28 Ca1.4th 107, 177), which

was read to appellant's jury (Vol. 25, RT 6378 et seq.),"an aggravating factor is any fact,

condition or event attending the commission  of a crime which increases its guilt or

enormity, or adds to its injurious consequences which is above and beyond the elements of

the crime itself" (Vol. 25, RT 6380; CALJIC No. 8.88; emphasis added.)

Thus, before the process of weighing aggravating factors against mitigating factors

can begin, the presence of one or more aggravating factors must be found by the jury. And

before the decision whether or not to impose death can be made, the jury must find that

aggravating factors substantially outweigh mitigating factors.' These factual

determinations are essential prerequisites to death-eligibility, but do not mean that death is

the inevitable verdict; the jury can still reject death as the appropriate punishment

249 This Court has acknowledged that fact-finding is part of a sentencing jury's  

responsibility, even if not the greatest part; the jury's role "is not merely to find facts, but 

also — and most important — to render an individualized, normative determination about  

the penalty appropriate for the particular defendant .. . ." (People v. Brown (1988) 46 

Ca1.3d 432, 448.)
2  " 

 In Johnson v. State (Nev., 2002) 59 P.3d 450, the Nevada Supreme Court  

found that under a statute similar to California's, the requirement that aggravating factors  

outweigh mitigating factors was a factual determination, and therefore "even though Ring  

expressly abstained from ruling on any 'Sixth Amendment claim with respect to 

mitigating circumstances,' (fn. omitted) we conclude that Ring requires a jury to make  

this finding as well: 'If a State makes an increase in a defendant's authorized punishment  

contingent on the finding of a fact, that fact — no matter how the State labels it — must be  

found by a jury beyond a reasonable doubt." (Id., 59 P.3d at p. 460)
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notwithstanding these factual findings.251

This Court has repeatedly sought to reject the applicability of Apprendi and Ring

by comparing the capital sentencing process in California to "a sentencing court's

traditionally discretionary decision to impose one prison sentence rather than another."

(People v. Demetroulias (2006) 39 Ca1.4th 1, 41; People v. Dickey  (2005) 35 Ca1.4th 884,

930; People v. Snow (2003) 30 Ca1.4th 43, 126, fn. 32; People v. Prieto (2003) 30 Ca1.4th

226, 275.) It has applied precisely the same analysis to fend off Apprendi and Blakely  in

non-capital cases.

In People v. Black (2005) 35 Ca1.4th 1238, 1254, this Court held that

notwithstanding Apprendi, Blakely,  and Booker, a defendant has no constitutional right to

a jury finding as to the facts relied on by the trial court to impose an aggravated, or upper-

term sentence; the DSL "simply authorizes a sentencing court to engage in the type of

factfinding that traditionally has been incident to the judge's selection of an appropriate

sentence within a statutorily prescribed sentencing range." (35 Ca1.4th at 1254.)

The U.S. Supreme Court explicitly rejected this reasoning in Cunningham.' In

251 This Court has held that despite the "shall impose" language of section  

190.3, even if the jurors determine that aggravating factors outweigh mitigating factors,  

they may still impose a sentence of life in prison. (People v. Allen  (1986) 42 Ca1.3d 1222, 

1276-1277; People v. Brown (Brown I) (1985) 40 Ca1.3d 512, 541.)
252 Cunningham cited with approval Justice Kennard's language in concurrence  

and dissent in Black ("Nothing in the high court's majority opinions in Apprendi, Blakely,  

and Booker suggests that the constitutionality of a state's sentencing scheme turns on 

whether, in the words of the majority here, it involves the type of factfinding 'that  

traditionally has been performed by a judge." (Black, 35 Ca1.4th at 1253; Cunningham,  

supra, at p.8.)
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Cunningham the principle that any fact which exposed a defendant to a greater potential

sentence must be found by a jury to be true beyond a reasonable doubt was applied to

California's Determinate Sentencing Law ("DSL"). The high court examined whether or

not the circumstances in aggravation were factual in nature, and concluded they were, after

a review of the relevant rules of court. (Id., pp. 6-7.) That was the end of the matter:

Black's interpretation of the DSL "violates Apprende s bright-line rule: Except for a prior

conviction, 'any fact that increases the penalty for a crime beyond the prescribed statutory

maximum must be submitted to a jury, and found beyond a reasonable doubt.' [citation

omitted]." (Cunningham, supra, p. 13.)

Cunningham then examined this Court's extensive development of why an

interpretation of the DSL that allowed continued judge-based finding of fact and

sentencing was reasonable, and concluded that "it is comforting, but beside the point, that

California's system requires judge-determined DSL sentences to be reasonable." (Id., p.

14.)

The Black court's examination of the DSL, in short, satisfied it 

that California's sentencing system does not implicate  

significantly the concerns underlying the Sixth Amendment's  

jury-trial guarantee. Our decisions, however, leave no room for  

such an examination. Asking whether a defendant's basic jury -
trial right is preserved, though some facts essential to 

punishment are reserved for determination by the judge, we 

have said, is the very inquiry Apprendi's "bright-line rule" was 

designed to exclude. See Blakely,  542 U.S., at 307-308, 124 

S.Ct. 2531. But see Black, 35 Ca1.4th, at 1260, 29 Cal.Rptr.3d  

740, 113 P.3d, at 547 (stating, remarkably, that "[t]he high 

court precedents do not draw a bright line"). (Cunningham,  

supra, at p. 13.)
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In the wake of Cunningham, it is crystal-clear that in determining whether or not Ring and

Apprendi apply to the penalty phase of a capital case, the sole relevant question is whether

or not there is a requirement that any factual findings be made before a death penalty can

be imposed.

In its effort to resist the directions of Apprendi, this Court held that since the

maximum penalty for one convicted of first degree murder with a special circumstance is

death (see section 190.2(a)), Apprendi does not apply. (People v. Anderson (2001) 25

Ca1.4th 543, 589.) After Ring, this Court repeated the same analysis: "Because any

finding of aggravating factors during the penalty phase does not 'increase the penalty for a

crime beyond the prescribed statutory maximum' (citation omitted), Ring imposes no new

constitutional requirements on California's penalty phase proceedings." (People v. Prieto,

supra, 30 Ca1.4th at p. 263.)

This holding is simply wrong. As section 190, subd. (a)  

253  indicates, the maximum

penalty for any first degree murder conviction is death. The top of three rungs is

obviously the maximum sentence that can be imposed pursuant to the DSL, but

Cunningham recognized that the middle rung was the most severe penalty that could be

imposed by the sentencing judge without further factual findings: "In sum, California's

DSL, and the rules governing its application, direct the sentencing court to start with the

253 Section 190, subd. (a) provides as follows: "Every person guilty of murder  

in the first degree shall be punished by death, imprisonment in the state prison for life  

without the possibility of parole, or imprisonment in the state prison for a term of 25 years  

to life."
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middle term, and to move from that term only when the court itself finds and places on the

record facts — whether related to the offense or the offender — beyond the elements of the

charged offense." (Cunningham, supra, at p. 6.)

Arizona advanced precisely the same argument in Ring. It pointed out that a

finding of first degree murder in Arizona, like a finding of one or more special

circumstances in California, leads to only two sentencing options: death or life

imprisonment, and Ring was therefore sentenced within the range of punishment

authorized by the jury's verdict. The Supreme Court squarely rejected it:

This argument overlooks Apprendi's instruction that "the relevant  

inquiry is one not of form, but of effect." 530 U.S., at 494, 120 

S.Ct. 2348. In effect, "the required finding [of an aggravated  

circumstance] expose[d] [Ring] to a greater punishment than that  

authorized by the jury's guilty verdict." Ibid.; see 200 Ariz., at 279, 

25 P.3d, at 1151.

(Ring, 124 S.Ct. at 2431.)

Just as when a defendant is convicted of first degree murder in Arizona, a

California conviction of first degree murder, even with a finding of one or more special

circumstances, "authorizes a maximum penalty of death only in a formal sense." (Ring,

supra, 530 U.S. at 604.) Section 190, subd. (a) provides that the punishment for first

degree murder is 25 years to life, life without possibility of parole ("LWOP"), or death; the

penalty to be applied "shall be determined as provided in Sections 190.1, 190.2, 190.3,

190.4 and 190.5."

Neither LWOP nor death can be imposed unless the jury finds a special
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circumstance (section 190.2). Death is not an available option unless the jury makes

further findings that one or more aggravating circumstances exist, and that the aggravating

circumstances substantially outweigh the mitigating circumstances. (Section 190.3;

CALJIC 8.88 (7 

th ed., 2003).) "If a State makes an increase in a defendant's authorized

punishment contingent on the finding of a fact, that fact — no matter how the State labels it

— must be found by a jury beyond a reasonable doubt." (Ring, 530 U.S. at 604.) In

Blakely,  the high court made it clear that, as Justice Breyer complained in dissent, "a jury

must find, not only the facts that make up the crime of which the offender is charged, but

also all (punishment-increasing) facts about the way in which the offender carried out that

crime." (Id., 124 S.Ct. at 2551; emphasis in original.) The issue of the Sixth Amendment's

applicability hinges on whether as a practical matter, the sentencer must make additional

findings during the penalty phase before determining whether or not the death penalty can

be imposed. In California, as in Arizona, the answer is "Yes." That, according to

Apprendi and Cunningham, is the end of the inquiry as far as the Sixth Amendment's

applicability is concerned. California's failure to require the requisite factfinding in the

penalty phase to be found unanimously and beyond a reasonable doubt violates the United

States Constitution.

3. Whether Ageravating Factors Outweigh Mitigating Factors Is a
Factual Question That Must Be Resolved Beyond a Reasonable 
Doubt.

A California jury must first decide whether any aggravating circumstances, as

defined by section 190.3 and the standard penalty phase instructions, exist in the case
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before it. If so, the jury then weighs any such factors against the proffered mitigation. A

determination that the aggravating factors substantially outweigh the mitigating factors — a

prerequisite to imposition of the death sentence — is the functional equivalent of an

element of capital murder, and is therefore subject to the protections of the Sixth

Amendment. (See State v. Ring, supra, 65 P.3d 915, 943; accord, State v. Whitfield,  107

S.W.3d 253 (Mo. 2003); State v. Ring, 65 P.3d 915 (Az. 2003); Woldt  v. People, 64 P.3d

256 (Co10.2003); Johnson v. State, 59 P.3d 450 (Nev. 2002).254)

No greater interest is ever at stake than in the penalty phase of a capital case.

(Monge v. California (1998) 524 U2.S. 721, 732 ["the death penalty is unique in its

severity and its finality"].)  

255   As the high court stated in Ring, supra, 122 S.Ct. at pp.

2432, 2443:

Capital defendants, no less than non-capital defendants, we 

conclude, are entitled to a jury determination of any fact on

254 See also Stevenson, The Ultimate Authority  on the Ultimate Punishment: The  

Requisite Role of the Jury in Capital Sentencing (2003) 54 Ala L. Rev. 1091, 1126-1127  

(noting that all features that the Supreme Court regarded in Ring as significant apply not 

only to the finding that an aggravating circumstance is present but also to whether  

aggravating circumstances substantially outweigh mitigating circumstances, since both 

findings are essential predicates for a sentence of death).

255   In its Monge opinion, the U.S. Supreme Court foreshadowed Ring, and  

expressly stated that the Santosky  v. Kramer ((1982) 455 U.S. 745, 755) rationale for the  

beyond-a-reasonable-doubt burden of proof requirement applied to capital sentencing  

proceedings: "[I]n a capital sentencing proceeding, as in a criminal trial, 'the interests of 

the defendant [are] of such magnitude that. . . they have been protected by standards of 

proof designed to exclude as nearly as possible the likelihood of an erroneous judgment.'  

aBullington v. Missouri,] 451 U.S. at p. 441 (quoting Addington  v. Texas, 441 U.S. 418, 

423-424, 60 L.Ed.2d 323, 99 S.Ct. 1804 (1979).)" (Monge v. California, supra, 524 U.S. 

at p. 732 (emphasis added).)
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which the legislature conditions an increase in their maximum 

punishment. . . . The right to trial by jury guaranteed by the  

Sixth Amendment would be senselessly diminished if it 

encompassed the fact-finding necessary to increase a 

defendant's sentence by two years, but not the fact-finding  

necessary to put him to death.

The last step of California's capital sentencing procedure, the decision whether to

impose death or life, is a moral and a normative one. This Court errs greatly, however, in

using this fact to allow the findings that make one eligible for death to be uncertain,

undefined, and subject to dispute not only as to their significance, but as to their accuracy.

This Court's refusal to accept the applicability of Ring to the eligibility components of

California's penalty phase violates the Sixth, Eighth, and Fourteenth Amendments to the

U.S. Constitution.

4. The Due Process and the Cruel and Unusual Punishment Clauses
of the State and Federal Constitution Require That the Jury in a 
Capital Case Be Instructed That They May Impose a Sentence of
Death Only If They Are Persuaded Beyond a Reasonable Doubt 
That the Aggravating Factors Exist and Outweigh the Mitigating
Factors and That Death Is the Appropriate Penalty. 

Factual Determinations  

The outcome of a judicial proceeding necessarily depends on an appraisal of the

facts. "[The procedures by which the facts of the case are determined assume an

importance fully as great as the validity of the substantive rule of law to be applied. And

the more important the rights at stake the more important must be the procedural

safeguards surrounding those rights." (Speiser v. Randall (1958) 357 U.S. 513, 520-521.)
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The primary procedural safeguard implanted in the criminal justice system relative

to fact assessment is the allocation and degree of the burden of proof. The burden of proof

represents the obligation of a party to establish a particular degree of belief as to the

contention sought to be proved. In criminal cases the burden is rooted in the Due Process

Clause of the Fifth and Fourteenth Amendment. (In re Winship  (1970) 397 U.S. 358,

364.) In capital cases "the sentencing process, as well as the trial itself, must satisfy the

requirements of the Due Process Clause." (Gardner v. Florida (1977) 430 U.S. 349, 358;

see also Presnell v. Georgia (1978) 439 U.S. 14.) Aside from the question of the

applicability of the Sixth Amendment to California's penalty phase proceedings, the

burden of proof for factual determinations during the penalty phase of a capital trial, when

life is at stake, must be beyond a reasonable doubt. This is required by both the Due

Process Clause of the Fourteenth Amendment and the Eighth Amendment.

Imposition  of Life or Death 

The requirements of due process relative to the burden of persuasion generally

depend upon the significance of what is at stake and the social goal of reducing the

likelihood of erroneous results. (  Winship,  supra, 397 U.S. at pp. 363-364; see also

Addington  v. Texas (1979) 441 U.S. 418, 423; Santosky  v. Kramer (1982) 455 U.S. 743,

755.)

It is impossible to conceive of an interest more significant than human life. Far

less valued interests are protected by the requirement of proof beyond a reasonable doubt

before they may be extinguished. (See Winship,  supra (adjudication of juvenile
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delinquency); People v. Feagley (1975) 14 Ca1.3d 338 (commitment as mentally

disordered sex offender); People v. Burnick (1975) 14 Ca1.3d 306 (same); People v.

Thomas (1977) 19 Ca1.3d 630 (commitment as narcotic addict); Conservatorship of

Roulet (1979) 23 Ca1.3d 219 (appointment of conservator)) The decision to take a

person's life must be made under no less demanding a standard.

In Santosky,  supra, the U.S. Supreme Court reasoned:

[I]n any given proceeding, the minimum standard of proof  

tolerated by the due process requirement reflects not only the  

weight of the private and public interests affected, but also a 

societal judgment about how the risk of error should be
distributed between the litigants. . . . When the State brings a
criminal action to deny a defendant liberty or life,. . . "the
interests of the defendant are of such magnitude that
historically and without any explicit constitutional requirement
they have been protected by standards of proof designed to
exclude as nearly as possible the likelihood of an erroneous
judgment." [Citation omitted.] The stringency of the "beyond
a reasonable doubt" standard bespeaks the 'weight and gravity'
of the private interest affected [citation omitted], society's
interest in avoiding erroneous convictions, and a judgment that
those interests together require that "society impos[e] almost
the entire risk of error upon itself."

(455 U.S. at p. 755.)

The penalty proceedings, like the child neglect proceedings dealt with in San tosky,

involve "imprecise substantive standards that leave determinations unusually open to the

subjective values of the [jury]." (Santosky,  supra, 455 U.S. at p. 763.) Imposition of a

burden of proof beyond a reasonable doubt can be effective in reducing this risk of error,
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since that standard has long proven its worth as "a prime instrument for reducing the risk

of convictions resting on factual error." (  Winship,  supra, 397 U.S. at p. 363.)

Adoption of a reasonable doubt standard would not deprive the State of the power

to impose capital punishment; it would merely serve to maximize "reliability in the

determination that death is the appropriate punishment in a specific case." (  Woodson,

supra, 428 U.S. at p. 305.) The only risk of error suffered by the State under the stricter

burden of persuasion would be the possibility that a defendant, otherwise deserving of

being put to death, would instead be confined in prison for the rest of his life without

possibility of parole.

In Monge, the U.S. Supreme Court expressly applied the Santosky  rationale for the

beyond-a-reasonable-doubt burden of proof requirement to capital sentencing proceedings:

"gin a capital sentencing proceeding, as in a criminal trial, 'the interests of the defendant

[are] of such magnitude that. . . they have been protected by standards of proof designed

to exclude as nearly as possible the likelihood of an erroneous judgment.' ([Bullington v.

Missouri,] 451 U.S. at p. 441 (quoting Addington  v. Texas, 441 U.S. 418, 423-424, 60

L.Ed.2d 323, 99 S.Ct. 1804 (1979).)" (Monge v. California, supra, 524 U.S. at p. 732

(emphasis added).) The sentencer of a person facing the death penalty is required by the

due process and Eighth Amendment constitutional guarantees to be convinced beyond a

reasonable doubt not only are the factual bases for its decision true, but that death is the

appropriate sentence.

///
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5.  California Law Violates the Sixth. Eighth and Fourteenth 
Amendments to the United States Constitution by Failing to 
Require That the Jury Base Any Death Sentence on Written
Findings Regarding Ag2ravating Factors. 

The failure to require written or other specific findings by the jury regarding

aggravating factors deprived appellant of his federal due process and Eighth Amendment

rights to meaningful appellate review. (California v. Brown (1987) 479 U.S. 538, 543;

Gregg v. Georgia (1976) 428 U.S. 153, 195.) Especially given that California juries have

total discretion without any guidance on how to weigh potentially aggravating and

mitigating circumstances (People v. Fairbank, supra), there can be no meaningful

appellate review without written findings because it will otherwise be impossible to

"reconstruct the findings of the state trier of fact." (See Townsend  v. Sam (1963) 372 U.S.

293, 313-316.)

This Court has held that the absence of written findings by the sentencer does not

render the 1978 death penalty scheme unconstitutional. (People v. Fauber (1992) 2

Ca1.4th 792, 859; People v. Rogers (2006) 39 Ca1.4th 826, 893.) Ironically, such findings

are otherwise considered by this Court to be an element of due process so fundamental that

they are even required at parole suitability hearings.

A convicted prisoner who believes that he or she was improperly denied parole

must proceed via a petition for writ of habeas corpus and is required to allege with

particularity the circumstances constituting the State's wrongful conduct and show

prejudice flowing from that conduct. (In re Sturm (1974) 11 Ca1.3d 258.) The parole
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board is therefore required to state its reasons for denying parole: "It is unlikely that an

inmate seeking to establish that his application for parole was arbitrarily denied can make

necessary allegations with the requisite specificity unless he has some knowledge of the

reasons therefor." (Id., 11 Ca1.3d at p. 267) 

256   The same analysis applies to the far graver

decision to put someone to death.

In a non-capital case, the sentencer is required by California law to state on the

record the reasons for the sentence choice. (Section 1170, subd. (c).) Capital defendants

are entitled to more rigorous protections than those afforded non-capital defendants.

(Harmelin v. Michigan, supra, 501 U.S. at p. 994.) Since providing more protection to a

non-capital defendant than a capital defendant would violate the equal protection clause of

the Fourteenth Amendment (see generally Myers v. Ylst  (9th Cir. 1990) 897 F.2d 417, 421;

Ring v. Arizona, supra; Section D, post), the sentencer in a capital case is constitutionally

required to identify for the record the aggravating circumstances found and the reasons for

the penalty chosen.

Written findings are essential for a meaningful review of the sentence imposed.

(See Mills v. Maryland (1988) 486 U.S. 367, 383, fn. 15.) Even where the decision to

impose death is "normative" (People v. Demetrulias, supra, 39 Ca1.4th at pp. 41-42) and

"moral" (People v. Hawthorne, supra, 4 Ca1.4th at p. 79), its basis can be, and should be,

256 A determination of parole suitability shares many characteristics with the  

decision of whether or not to impose the death penalty. In both cases, the subject has 

already been convicted of a crime, and the decision-maker must consider questions of 

future dangerousness, the presence of remorse, the nature of the crime, etc., in making its 

decision. (See Title 15, California Code of Regulations, section 2280 et seq.)
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articulated.

The importance of written findings is recognized throughout this country; post-

Furman state capital sentencing systems commonly require them. Further, written

findings are essential to ensure that a defendant subjected to a capital penalty trial under

section 190.3 is afforded the protections guaranteed by the Sixth Amendment right to trial

by jury. (See Section C.1, ante.)

There are no other procedural protections in California's death penalty system that

would somehow compensate for the unreliability inevitably produced by the failure to

require an articulation of the reasons for imposing death. (See Kansas v. Marsh, supra

[statute treating a jury's finding that aggravation and mitigation are in equipoise as a vote

for death held constitutional in light of a system filled with other procedural protections,

including requirements that the jury find unanimously and beyond a reasonable doubt the

existence of aggravating factors and that such factors are not outweighed by mitigating

factors].) The failure to require written findings thus violated not only federal due process

and the Eighth Amendment but also the right to trial by jury guaranteed by the Sixth

Amendment.

6.  California's Death Penalty Statute as Interpreted by the 
California Supreme Court Forbids Inter-case Proportionality 
Review, Thereby Guaranteeing Arbitrary, Discriminatory, or
Disproportionate Impositions of the Death Penalty. 

The Eighth Amendment to the United States Constitution forbids punishments that

are cruel and unusual. The jurisprudence that has emerged applying this ban to the
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imposition of the death penalty has required that death judgments be proportionate and

reliable. One commonly utilized mechanism for helping to ensure reliability and

proportionality in capital sentencing is comparative proportionality review — a procedural

safeguard this Court has eschewed. In Pulley v. Harris (1984) 465 U.S. 37, 51 (emphasis

added), the high court, while declining to hold that comparative proportionality review is

an essential component of every constitutional capital sentencing scheme, noted the

possibility that "there could be a capital sentencing scheme so lacking in other checks on

arbitrariness that it would not pass constitutional muster without comparative

proportionality review."

California's 1978 death penalty statute, as drafted and as construed by this Court

and applied in fact, has become just such a sentencing scheme. The high court in Harris,

in contrasting the 1978 statute with the 1977 law which the court upheld against a lack-of-

comparative-proportionality-review challenge, itself noted that the 1978 law had "greatly

expanded" the list of special circumstances. (Harris, 465 U.S. at p. 52, fn. 14.) That

number has continued to grow, and expansive judicial interpretations of section 190.2's

lying-in-wait special circumstance have made first degree murders that can not be charged

with a "special circumstance" a rarity.

As we have seen, that greatly expanded list fails to meaningfully narrow the pool of

death-eligible defendants and hence permits the same sort of arbitrary sentencing as the

death penalty schemes struck down in Furman v. Georgia, supra. (See Section A of this

Argument, ante.) The statute lacks numerous other procedural safeguards commonly
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utilized in other capital sentencing jurisdictions (see Section C, ante), and the statute's

principal penalty phase sentencing factor has itself proved to be an invitation to arbitrary

and capricious sentencing (see Section B, ante). Viewing the lack of comparative

proportionality review in the context of the entire California sentencing scheme (see

Kansas v. Marsh, supra), this absence renders that scheme unconstitutional.

Section 190.3 does not require that either the trial court or this Court undertake a

comparison between this and other similar cases regarding the relative proportionality of

the sentence imposed, i.e., inter-case proportionality review. (See People v. Fierro, supra,

1 Ca1.4th at p. 253.) The statute also does not forbid it. The prohibition on the

consideration of any evidence showing that death sentences are not being charged or

imposed on similarly situated defendants is strictly the creation of this Court. (See, e.g.,

People v. Marshall (1990) 50 Ca1.3d 907, 946-947.) This Court's categorical refusal to

engage in inter-case proportionality review now violates the Eighth Amendment.

7.  The Prosecution May Not Rely in the Penalty Phase on 
Unadjudicated Criminal Activity; Further, Even If It Were 
Constitutionally Permissible for the Prosecutor to Do So, Such 
Alleged Criminal Activity Could Not Constitutionally Serve as a
Factor in Ag2ravation Unless Found to Be True Beyond a 
Reasonable Doubt by a Unanimous Jury. 

Any use of unadjudicated criminal activity by the jury as an aggravating

circumstance under section 190.3, factor (b), violates due process and the Fifth, Sixth,

Eighth, and Fourteenth Amendments, rendering a death sentence unreliable. (See, e.g.,

Johnson v. Mississippi (1988) 486 U.S. 578; State v. Bobo (Tenn. 1987) 727 S.W.2d 945.)
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The U.S. Supreme Court's recent decisions in U. S. v. Booker, supra, Blakely  v.

Washington, supra, Ring v. Arizona, supra, and Apprendi v. New Jersey, supra, confirm

that under the Due Process Clause of the Fourteenth Amendment and the jury trial

guarantee of the Sixth Amendment, the findings prerequisite to a sentence of death must

be made beyond a reasonable doubt by a jury acting as a collective entity. Thus, even if it

were constitutionally permissible to rely upon alleged unadjudicated criminal activity as a

factor in aggravation, such alleged criminal activity would have to have been found

beyond a reasonable doubt by a unanimous jury. Appellant's jury was not instructed on

the need for such a unanimous finding; nor is such an instruction generally provided for

under California's sentencing scheme.

8. The Use of Restrictive Adjectives in the List of Potential  

Mitigating Factors Impermissibly Acted as Barriers to 
Consideration of Mitigation by Appellant's Jury. 

The inclusion in the list of potential mitigating factors of such adjectives as

"extreme" (see factors (d) and (g)) and "substantial" (see factor (g)) acted as barriers to the

consideration of mitigation in violation of the Fifth, Sixth, Eighth, and Fourteenth

Amendments. (Mills v. Maryland (1988) 486 U.S. 367; Lockett  v. Ohio (1978) 438 U.S.

586.)

9. The Failure to Instruct That Statutory Mitigating Factors Were
Relevant Solely as Potential Mitigators Precluded a Fairs  

Reliable, and Evenhanded Administration of the Capital
Sanction. 

As a matter of state law, each of the factors introduced by a prefatory "whether or
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not" — factors (d), (e), (f), (g), (h), and (j) — were relevant solely as possible mitigators

(People v. Hamilton (1989) 48 Ca1.3d 1142, 1184; People v. Edelbacher (1989) 47 Ca1.3d

983, 1034). The jury, however, was left free to conclude that a "not" answer as to any of

these "whether or not" sentencing factors could establish an aggravating circumstance, and

was thus invited to aggravate the sentence upon the basis of non-existent and/or irrational

aggravating factors, thereby precluding the reliable, individualized capital sentencing

determination required by the Eighth and Fourteenth Amendments. (  Woodson  v. North

Carolina (1976) 428 U.S. 280, 304; Zant v. Stephens (1983) 462 U.S. 862, 879.)

Further, the jury was also left free to aggravate a sentence upon the basis of an

affirmative answer to one of these questions, and thus, to convert mitigating evidence (for

example, evidence establishing a defendant's mental illness or defect) into a reason to

aggravate a sentence, in violation of both state law and the Eighth and Fourteenth

Amendments.

This Court has repeatedly rejected the argument that a jury would apply factors

meant to be only mitigating as aggravating factors weighing towards a sentence of death:

The trial court was not constitutionally required to inform the jury that  

certain sentencing factors were relevant only in mitigation, and the statutory  

instruction to the jury to consider "whether or not" certain mitigating factors  

were present did not impermissibly invite the jury to aggravate the sentence  

upon the basis of nonexistent or irrational aggravating factors. (People v.  

Kraft, supra, 23 Ca1.4th at pp. 1078-1079, 99 Cal.Rptr.2d 1, 5 P.3d 68; see  

People v. Memro (1995) 11 Ca1.4th 786, 886-887, 47 Cal.Rptr.2d 219, 905 

P.2d 1305.) Indeed, "no reasonable juror could be misled by the language of  

section 190.3 concerning the relative aggravating or mitigating nature of the  

various factors." (People v. Arias, supra, 13 Ca1.4th at p. 188, 51  

Cal.Rptr.2d 770, 913 P.2d 980.)
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People v. Morrison (2004) 34 Ca1.4th 698, 730; emphasis added.)

This assertion is demonstrably false. Within the Morrison case itself there lies

evidence to the contrary. The trial judge mistakenly believed that section 190.3, factors (e)

and (j) constituted aggravation instead of mitigation. (Id., 32 Ca1.4th at pp. 727-729.)

This Court recognized that the trial court so erred, but found the error to be harmless.

(Ibid.) If a seasoned judge could be misled by the language at issue, how can jurors be

expected to avoid making this same mistake? Other trial judges and prosecutors have been

misled in the same way. (See, e.g., People v. Montiel (1994) 5 Ca1.4th 877, 944-945;

People v. Carpenter (1997) 15 Ca1.4th 312, 423-42 0'

In appellant's case, the prosecution strenuously urged a sentence of death based on

improper factors, and the jury in fact relied upon the unproven and non-existent

"admissions" that jurors (but no one else) thought they heard in a tape recording. (See,

Arguments 5 and 30 herein.) The very real possibility that appellant's jury aggravated his

sentence upon the basis of nonstatutory aggravation deprived appellant of an important

state-law generated procedural safeguard and liberty interest — the right not to be sentenced

to death except upon the basis of statutory aggravating factors (People v. Boyd  (1985) 38

Ca1.3d 765, 772-775) — and thereby violated appellant's Fourteenth Amendment right to

due process. (See Hicks v. Oklahoma (1980) 447 U.S. 343; Fetterly v. Paskett (9th Cir.

257   There is one case now before this Court in which the record demonstrates  

that a juror gave substantial weight to a factor that can only be mitigating in order to 

aggravate the sentence. See People v. Cruz, No. SO42224, Appellant's Supplemental  

Brief.
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1993) 997 F.2d 1295, 1300 (holding that Idaho law specifying manner in which

aggravating and mitigating circumstances are to be weighed created a liberty interest

protected under the Due Process Clause of the Fourteenth Amendment); and Campbell v.

Blodgett (9th Cir. 1993) 997 F.2d 512, 522 [same analysis applied to state of Washington].

It is thus likely that appellant's jury aggravated his sentence upon the basis of what

were, as a matter of state law, non-existent factors and did so believing that the State — as

represented by the trial court — had identified them as potential aggravating factors

supporting a sentence of death. This violated not only state law, but the Eighth

Amendment, for it made it likely that the jury treated appellant "as more deserving of the

death penalty than he might otherwise be by relying upon. . . illusory circumstance[s]."

(Stringer v. Black (1992) 503 U.S. 222, 235.)

From case to case, even with no difference in the evidence, sentencing juries will

discern dramatically different numbers of aggravating circumstances because of differing

constructions of the CALJIC pattern instruction. Different defendants, appearing before

different juries, will be sentenced on the basis of different legal standards.

"Capital punishment [must] be imposed fairly, and with reasonable consistency, or

not at all." (Eddings, supra, 455 U.S. at p. 112.) Whether a capital sentence is to be

imposed cannot be permitted to vary from case to case according to different juries'

understandings of how many factors on a statutory list the law permits them to weigh on

death's side of the scale.
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D. The California Sentencing Scheme Violates The Equal Protection 
Clause Of The Federal Constitution By Denying Procedural Safeguards 
To Capital Defendants Which Are Afforded To Non-capital Defendants.

As noted in the preceding arguments, the U.S. Supreme Court has repeatedly

directed that a greater degree of reliability is required when death is to be imposed and that

courts must be vigilant to ensure procedural fairness and accuracy in fact-finding. (See,

e.g., Monge v. California, supra, 524 U.S. at pp. 731-732.) Despite this directive

California's death penalty scheme provides significantly fewer procedural protections for

persons facing a death sentence than are afforded persons charged with non - capital

crimes. This differential treatment violates the constitutional guarantee of equal protection

of the laws.

Equal protection analysis begins with identifying the interest at stake. "Personal

liberty is a fundamental interest, second only to life itself, as an interest protected under

both the California and the United States Constitutions." (People v. Olivas (1976) 17

Ca1.3d 236, 251.) If the interest is "fundamental," then courts have "adopted an attitude of

active and critical analysis, subjecting the classification to strict scrutiny." (  Westbrook  v.

Milahy (1970) 2 Ca1.3d 765, 784-785.) A state may not create a classification scheme

which affects a fundamental interest without showing that it has a compelling interest

which justifies the classification and that the distinctions drawn are necessary to further

that purpose. (People v. Olivas, supra; Skinner v. Oklahoma (1942) 316 U.S. 535, 541.)

The State cannot meet this burden. Equal protection guarantees must apply with

greater force, the scrutiny of the challenged classification be more strict, and any purported
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justification by the State of the discrepant treatment be even more compelling because the

interest at stake is not simply liberty, but life itself.

In Prieto,' as in Snow,' this Court analogized the process of determining whether

to impose death to a sentencing court's traditionally discretionary decision to impose one

prison sentence rather than another. (See also, People v. Demetrulias, supra, 39 Ca1.4th at

p. 41.) However apt or inapt the analogy, California is in the unique position of giving

persons sentenced to death significantly fewer procedural protections than a person being

sentenced to prison for receiving stolen property, or possessing cocaine.

An enhancing allegation in a California non-capital case must be found true

unanimously, and beyond a reasonable doubt. (See, e.g., sections 1158, 1158a.) When a

California judge is considering which sentence is appropriate in a non-capital case, the

decision is governed by court rules. California Rules of Court, rule 4.42, subd. (e)

provides: "The reasons for selecting the upper or lower term shall be stated orally on the

record, and shall include a concise statement of the ultimate facts which the court deemed

to constitute circumstances in aggravation or mitigation justifying the term selected."'

258 "As explained earlier, the penalty phase determination in California is 

normative, not factual. It is therefore analogous to a sentencing court's traditionally  

discretionary decision to impose one prison sentence rather than another." (Prieto, supra,  

30 Ca1.4th at p. 275; emphasis added.)
259   "The final step in California capital sentencing is a free weighing of all the  

factors relating to the defendant's culpability, comparable to a sentencing court's  

traditionally discretionary decision to, for example, impose one prison sentence rather  

than another." (Snow, supra, 30 Ca1.4th at p. 126, fn. 3; emphasis added.)
260 In light of the Supreme Ccourt's decision in Cunningham, supra, if the basic  

structure of the DSL is retained, the findings of aggravating circumstances supporting  

imposition of the upper term will have to be made beyond a reasonable doubt by a
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In a capital sentencing context, however, there is no burden of proof except as to

other-crime aggravators, and the jurors need not agree on what facts are true, or important,

or what aggravating circumstances apply. (See Sections C.1-C.2, ante.) And unlike

proceedings in most states where death is a sentencing option, or in which persons are

sentenced for non-capital crimes in California, no reasons for a death sentence need be

provided. (See Section C.3, ante.) These discrepancies are skewed against persons

subject to loss of life; they violate equal protection of the laws. 

261 (Bush v. Gore (2000)

531 U.S. 98, 121 S.Ct. 525, 530.)

To provide greater protection to non-capital defendants than to capital defendants

violates the due process, equal protection, and cruel and unusual punishment clauses of the

Eighth and Fourteenth Amendments. (See, e.g., Mills v. Maryland, supra, 486 U.S. at p.

374; Myers v. Ylst  (9th Cir. 1990) 897 F.2d 417, 421; Ring v. Arizona, supra.)

E.  California's Use Of The Death Penalty As A Regular Form Of 

Punishment Falls Short Of International Norms Of Humanity And
Decency And Violates The Eighth And Fourteenth Amendments; 
Imposition Of The Death Penalty Now Violates The Eighth And 
Fourteenth Amendments To The United States Constitution. 

The United States stands as one of a small number of nations that regularly uses the

unanimous jury.
261 Although Ring hinged on the court's reading of the Sixth Amendment, its 

ruling directly addressed the question of comparative procedural protections: "Capital  

defendants, no less than non-capital defendants, we conclude, are entitled to a jury 

determination of any fact on which the legislature conditions an increase in their  

maximum punishment. . . . The right to trial by jury guaranteed by the Sixth Amendment  

would be senselessly diminished if it encompassed the factfinding necessary to increase a 

defendant's sentence by two years, but not the factfinding necessary to put him to death."  

(Ring, supra, 536 U.S. at p. 609.)
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death penalty as a form of punishment. (Soering v. United Kingdom: Whether the

Continued Use of the Death Penalty in the United States Contradicts International

Thinking (1990) 16 Crim. and Civ. Confinement 339, 366.) The nonuse of the death

penalty, or its limitation to "exceptional crimes such as treason" — as opposed to its use as

regular punishment — is particularly uniform in the nations of Western Europe. (See, e.g.,

Stanford v. Kentucky  (1989) 492 U.S. 361, 389 [dis. opn. of Brennan, J.]; Thompson v.

Oklahoma, supra, 487 U.S. at p. 830 [plur. opn. of Stevens, J.].) Indeed, all nations of

Western Europe have now abolished the death penalty. (Amnesty International, "The

Death Penalty: List of Abolitionist and Retentionist Countries" (Nov. 24, 2006), on

Amnesty International's website [www.amnesty.org].)

Although this country is not bound by the laws of any other sovereignty in its

administration of our criminal justice system, it has relied from its beginning on the

customs and practices of other parts of the world to inform our understanding. "When the

United States became an independent nation, they became, to use the language of

Chancellor Kent, 'subject to that system of rules which reason, morality, and custom had

established among the civilized nations of Europe as their public law.' (1 Kent's

Commentaries 1, quoted in Miller v. United States (1871) 78 U.S. [11 Wall.] 268, 315 [20

L.Ed. 135] [dis. opn. of Field, J.]; Hilton v. Guyot, supra, 159 U.S. at p. 227; Martin v.

Waddell's Lessee (1842) 41 U.S. [16 Pet.] 367, 409 [10 L.Ed. 997].)

Due process is not a static concept, and neither is the Eighth Amendment. In the

course of determining that the Eighth Amendment now bans the execution of mentally
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retarded persons, the U.S. Supreme Court relied in part on the fact that "within the world

community, the imposition of the death penalty for crimes committed by mentally retarded

offenders is overwhelmingly disapproved." (Atkins  v. Virginia, supra, 536 U.S. at p. 316,

fn. 21, citing the Brief for The European Union as Amicus  Curiae in McCarver v. North

Carolina, O.T. 2001, No. 00-8727, p. 4.)

Thus, assuming arguendo that capital punishment itself is not contrary to

international norms of human decency, its use as regular punishment for substantial

numbers of crimes — as opposed to extraordinary punishment for extraordinary crimes — is.

Nations in the Western world no longer accept it. The Eighth Amendment does not permit

jurisdictions in this nation to lag so far behind. (See Atkins  v. Virginia, supra, 536 U.S. at

p. 316.) Furthermore, inasmuch as the law of nations now recognizes the impropriety of

capital punishment as regular punishment, it is unconstitutional in this country inasmuch

as international law is a part of our law. (Hilton v. Guyot (1895) 159 U.S. 113, 227; see

also Jecker, Torre & Co. v. Montgomery  (1855) 59 U.S. [18 How.] 110, 112 [15 L.Ed.

311]; see Argument 31.)

Categories of crimes that particularly warrant a close comparison with actual

practices in other cases include the imposition of the death penalty for felony-murders or

other non-intentional killings, and single-victim homicides. See Article VI, Section 2 of

the International Covenant on Civil and Political Rights, which limits the death penalty to
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only "the most serious crimes."' Categories of criminals that warrant such a comparison

include persons suffering from mental illness or developmental disabilities. (Cf. Ford v.

Wainwright (1986) 477 U.S. 399; Atkins  v. Virginia, supra.)

Thus, the very broad death scheme in California and death's use as regular

punishment violate both international law and the Eighth and Fourteenth Amendments.

Appellant's death sentence should be set aside.

33. REVERSAL IS REQUIRED BASED ON THE CUMULATIVE EFFECT OF 

ERRORS UNDERMINING THE FUNDAMENTAL FAIRNESS OF THE 

TRIAL AND THE RELIABILITY OF THE DEATH JUDGMENT

Even where no single error examined in isolation is sufficiently prejudicial to

warrant reversal, the cumulative effect of multiple errors may require reversal. (See, Kyles

v. Whitney  (1995) 514 U.S. 419, 436-437 [the cumulative effect of errors, none of which

individually are sufficiently significant to require reversal, could be collectively

significant]; People v. Hill (1998) 17 Ca1.4th 800, 844-847 [reversing death sentence due

to cumulative error].)

Where there are a number of errors at trial, "a balkanized, issue-by-issue harmless

error review" is far less meaningful than analyzing the overall effect of all the errors in the

context of evidence introduced at the trial against the defendant. (United States v. Wallace

(9
th 

Cir. 1988) 848 F2d 1464, 1476, quoted in United States v. Frederick (9
th 

Cir. 1996 78

F.3d 1370, 1381.) Reversal is required unless the cumulative effect of all the errors is

262 See Kozinski and Gallagher, Death: The Ultimate Run-On Sentence,  46 Case  

W. Res. L.Rev. 1, 30 (1995).
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shown to be harmless beyond a reasonable doubt. (Chapman v. California (1967) 386

U.S. 18, 24; People v. Williams (1971) 22 Cal.App.3d 34, 58-59 [applying the Chapman

standard to the totality of the errors, when errors of federal constitutional magnitude

combined with other errors].)

Appellant Vo refers to and incorporates herein Argument 22, regarding cumulative

error at the guilt phase of his trial. Multiple additional errors occurred at the penalty

phase of his capital trial, including but not limited to: a joint penalty trial with a co-

defendant offering far different mitigating evidence; constitutionally inadequate notice of

the aggravating factors that the prosecution would urge as reasons for imposing a death

sentence; instructional errors permitting jurors to use evidence applicable only to the co-

defendant, if at all; prosecution misconduct; and the jury's shocking reliance on non-

existent evidence as the basis for a sentence of death.

Because it cannot be shown that these multiple errors cumulatively had no effect on

appellant Vo's death sentence — to the contrary, the record reflects that it is virtually

certain that they did — reversal is required. (Chapman v. California, supra, 386 U.S. at p.

24; Satterwhite v. Texas (1988) 486 U.S. 249, 258-259.)

///

///

III

III
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By:

CONCLUSION

For all of the reasons set forth in this brief, appellant Loi Tan Vo respectfully

requests this Court to reverse the judgment of guilt and sentence of death, and grant him a

new trial.
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