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INTRODUCTION

As to $3.5 billion the City Council intends to borrow
without voter consent, the court below said: “The actions that
incurred the city’s existing liability — enacting the pension plans
and employing the individuals covered by them — have already
occurred.” (Exh. A (“Decision”) at 15.) This conclusion papers over
article XVI, section 18, which liberally requires voter approval for

“any” municipal debt that will exceed the current year’s budget.

Allowing government agencies to simply bypass section 18
through a two-step process under which (1) unfunded liability
that is not deemed debt (due to market fluidity) is incurred, and
(2) that unfunded liability nonetheless qualifies as “other
evidence of indebtedness” that can be financed into bonded
indebtedness under Government Code section 53570 without
triggering voter approval requirements under section 18, is a
novel rejection of voting rights under the California Constitution

and merits review.

The contrast with parallel case law is striking. “Enacting
pension plans and hiring the individuals covered by them”
(Decision at 15) did not exempt the State of California from voter
approval of the exact same type of borrowing. (State ex rel.
Pension Obligation Bond Com. v. All Persons Interested,
etc. (2007) 152 Cal.App.4th 1386.) This was so despite the stated
goal being “savings,” as here. (Id. at 1395; Answer at 15, citing
Decision at 20.)



The contrast with the treatment of unfunded pension
liability under section 18 is also striking. Increases in unfunded
pension liability have “already occurred” (Decision at 15) many
times over in local pension plans, whether through benefit
increases or market fluctuations. Each of these events that
“already occurred,” however, are not, in the context of section 18,
“indebtedness as traditionally understood.” (County of Orange v.
Association of Orange County Deputy Sheriffs (2011) 192
Cal.App.4th 21, 37, citing Carman v. Alvord (1982) 31 Cal.3d.
318.) However, a new borrowing of $3.5 billion with stated
amounts, terms, and conditions does qualify as “indebtedness as
traditionally understood,” and should logically require voter

approval under section 18.

Review is needed here to ensure voter rights under the
public finance section of our constitution. Per County of Orange,
voters had no rights when the events giving rise to the unfunded
liability occurred. Per this decision, they also have no rights
when the unfunded liability is financed into bonded indebtedness.
Putting the two together, voters have no rights under section 18

whatsoever.

Section 18 refers to “any indebtedness or liability in any
manner” being incurred. (Cal. Const., art. XVI, § 18(a).)
According to this language, voters must have a right to consent at
some point on the timeline of any growing pension liability.
Review is needed to resolve the Decision’s erroneous conclusion to

the contrary.



State and County of Orange provide clear and consistent
legal authority, but the Decision creates a split in whether voter
approval is required in order to finance unfunded liability with
bonded indebtedness. It did so largely with interpretative
changes that permanently disenfranchised voters. It confused the

roles of the city council and retirement board.! It used an

1 The Answer claims this is an improper new argument on
appeal. (Answer at 13.) It is not. It is a reason for review because
the decision presents a serious question of law by commingling
the retirement boards’ duties with those of the city council’s
despite Proposition 162 of 1992. The “independent, but
interrelated roles” of each had been spelled out by the City itself
in the record. (Pet. for Review at 25, citing 1 AA 094.)
Accordingly, Appellants had argued that because actuarial
soundness 1is the retirement boards’ job, there could be no
obligation here (no less one “imposed by law”) because the boards
have never sent the City Council an invoice for $3.5 billion. (1 AA
070-071 [Treating the entities separately as represented in the
record, Appellants argued “the City would be prepaying to the
retirement boards billions of dollars not yet due”]; see also AOB
at 25-26.) At all times until the Decision, the entities were
treated as independent.

Even the Decision paradoxically acknowledges that it is a
retirement board’s duty to maintain actuarial soundness under
article XVI, section 17. (Decision at 10.) The problem is that it
earlier cites Government Code section 45342 and Valdes v. Cory
(1983) 139 Cal.App.3d 773 to blend this duty into one of the “city”
or “municipality” generally. (Decision at 9.) The Decision
overlooks that these two references pre-date the 1992 passage of
Proposition 162, which clearly made the work of actuarial
soundness exclusive to retirement boards. Government Code
section 45342 was added in 1949 and has not been amended
since. It further speaks only to when a pension plan is “adopted.”
Thus, section 45342 and Valdes only stand for the notion that a
plan must be actuarially sound when adopted. After that,
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advisory board’s recommended practices to declare California
law, despite another clear precedent, San Diegans for Open
Government v. City of San Diego (2015) 242 Cal.App.4th 416,
stating the exact opposite. The Decision also relied on an
unfounded assumption of legislative intent to interpret
Government Code section 53570, the one statute the City relies

upon as authority to borrow the $3.5 billion.

ARGUMENT

I
The Decision Conflicts With State And County of Orange

The City ignores the obvious connection between article
XVI, sections 1 and 18. It argues that State never decided that
the “obligation imposed by law” exception applies globally to
article XVI, section 1, and therefore it cannot be assumed that
there is disunity in the Decision’s avoidance of section 18
entirely. (Answer at 7, citing State, 152 Cal.App.4th at 1401.) But
whether the exception applies globally to section 1 is a distraction
unnecessarily expanding and generalizing the question. This case
has context: the issuance of pension obligation bonds to fund
pension obligations. State and County of Orange address this fact
pattern specifically. The Decision below is inconsistent with this

line of cases and creates confusion and uncertainty.

actuarial soundness is solely and exclusively a retirement board’s
work, never that of a city council.
9



State involved a government attempt to issue a pension
obligation bond without voter approval, which is exactly the fact
pattern here. However, instead of parsing through the “obligation
1mposed by law” analysis to determine whether the bond is valid
without voter approval, the Decision changed course by simply
dodging section 18. This inconsistency should be resolved, so that
voters know when, if ever, they can vote on increased debt, as

section 18 guarantees.

Regardless of whether the “obligation imposed by law”
exception could apply to every matter that comes within article
XVI, section 1, the fact is that State applied it in the context of a
pension obligation bond — the same fact pattern and context at
issue here. As explained in the Petition for Review, sections 1 and
18 exist in tandem. (Pet. for Review at 24-25.) It is incongruous
that section 1 applies to state issuance of bonded indebtedness to
fund pension obligations, while section 18 does not apply to local

government in exactly the same context.

County of Orange then characterized the unfunded pension
Liability itself vis-a-vis section 18, reaching the opposite
conclusion as the Decision, which is that such liability is not yet
an existing debt under section 18. Five pages of State were also

cited to seal the connection between sections 1 and 18:

Article XVI, section 1 of the California Constitution,
the debt limitation provision applicable at the state

level, 1s similar to and construed in tandem with the
municipal debt limitation in issue here, article XVI,

section 18, subdivision (a).

10



(County of Orange v. Association of Orange County Deputy
Sheriffs (2011) 192 Cal.App.4th 21, 35-36.) Because unfunded
liability is not a debt, section 18 should not apply until a debt is
created. But this Decision concludes nonetheless that an
unfunded liability constitutes “evidence of indebtedness” under
Government Code section 53570. Review is needed to resolve this

Inconsistency.

Because County of Orange concluded that an unfunded
liability is not debt under section 18, the only logical conclusion is
that converting such a non-debt projection into real borrowing
would trigger section 18. This raises the important question of
law: If unfunded pension liability did not already exist as “debt”
under County of Orange, how does it exist here as “evidence of
indebtedness” under Government Code section 53570 to justify
the City converting it into a revenue bond? The inconsistency
with County of Orange cannot be reconciled, because in that case,
as here, much (though not all) unfunded liability already
“occur[red] over years.” (County of Orange, supra, 192
Cal.App.4th at 37, citing City of San Diego v. San Diego City
Employees’ Retirement System (2010) 186 Cal.App.4th 69, 83.)

State highlighted the constitutional purpose of considering
the “obligation imposed by law” exception, which is the same here
under section 18 as it is under section 1. The purpose is to
distinguish voluntariness from involuntariness. (State, supra,152
Cal.App.4th at p. 1401.) After making that distinction, State

concluded:

11



The same purpose underlies the state debt limit of
article XVI, section 1 — to restrict the power of the
state Legislature to incur debt voluntarily.

(Ibid., emphasis added.) Thus, the purpose of section 18 is “to

restrict the power of the [city] to incur debt voluntarily.”

Thus, the central question ignored by the Decision is
simple: Did the City of San Jose incur its obligations to fund
pensions voluntarily? The answer to that question is clearly

“Yes.” (See, Gov. Code, §§ 45301; 45306.)

Ignoring the constitutional purpose of distinguishing
voluntarily from involuntarily incurred obligations, the Decision
grants local governments a free pass to finance any unfunded
obligation arising from events that have “already occurred.”
(Decision at 15.) This eviscerates article XVI, section 18 through
a wink and a nod, creating a more broadly consequential question
of law: May local governments “incur” indebtedness — pension
obligation bond or other — and then avoid constitutional voter
approval requirements because the events giving rise to the

obligation have already occurred?

The Decision merits review to ensure application of section
18. In State, the employee service that had “already occurred” did
not excuse the state from section 1’s voter approval requirement.
Financing what “already occurred” through a pension obligation
bond was therefore subject to “obligation imposed by law”
exception analysis, which it failed. State concluded: “The
exception for obligations imposed by law applies because a debt

already exists and, hence, has not been created.” (State, supra,
12



152 Cal.App.4th 1401, emphasis added.) What “already exist[ed]”
in State was no different than what “already occurred” here.
(Decision at 15.) Public employees worked. If, per State, the
nature of what “already exists” or “already occurred” invokes
section 1 or 18, then the “obligation imposed by law” analysis
must follow. The decision’s avoidance of section 18 and

“obligation imposed by law” analysis is now a hall of mirrors.

II

The City Council’s Scope Of Discretion Must Be Resolved.

The City argues that Appellants waived an argument
against its “discretion in determining when or how much of the
unfunded liability is paid in advance.” (Answer at 13.) But the
scope of city council discretion has been the core topic all along.
Appellants have argued that because the bond is a discretionary
act, in that no statute or judgment requires a $3.5 billion

payment in a current year, section 18 voter approval is triggered.

However, the City has argued that its discretion to prepay
1s absolute. Even assuming arguendo that the City’s position is
correct, review 1s not needed to consider “when or how much” the
city council can pay in its discretion, but to determine whether its
exercise of discretion to prepay $3.5 billion using debt triggers

voter approval.

Spending existing general funds is, of course, discretionary.
(Answer at 14, citing County of Alameda v. Janssen (1940) 16
Cal.2d 276.) But that’s never been the issue here. The city council

13



doesn’t want to spend $3.5 billion in existing funds. It wants to

borrow $3.5 billion to add to existing funds.

Normally, when a local government exercises discretion to
borrow money that exceeds the current year’s budget, article XVI,
section 18 requires voter approval. Using discretion as a dividing
line, this Court has said: “[W]e have long held that the debt
limitation in section 18 only applies to discretionary debt, not to
obligations imposed by state law.” (Rider v. City of San Diego
(1998) 18 Cal.4th 1035, 1046.) If issuing the bond is a
discretionary act of the City Council, the debt limit applies, and

the Decision should have proceeded to exception analysis.

Section 18 represents the cardinal rule of municipal finance
that, unless voters approve, no new debt can be taken on in
excess of what the city can pay in any year. “No county, city, [etc.]
shall incur any indebtedness or liability in any manner or for any
purpose exceeding in any year the income and revenue provided
for such year, without the assent of two-thirds of the voters ...”
(Cal. Const., art. XVI, § 18(a).) Under a former designation, it is
summarized: “Article XI, section 18 [provides] the principal
instrument for the control of local borrowing. It is apparent, from
a reading of the section, that one of its purposes was to establish
the ‘pay as you go’ principle as a cardinal rule of municipal
finance.” (Westbrook v. Mihaly (1970) 2 Cal.3d 765, 776.)
Discretion cannot overcome this cardinal rule, but must apply in
tandem, so that the exercise of discretion to finance unfunded
pension liability into bonded indebtedness is subject to voter

approval.
14



Moreover, to justify the $3.5 billion prepayment through
debt without voter approval, the City now asserts that San Jose’s
City Charter section 1500 grants discretion to the city council to
take on functions the retirement boards would ordinarily
perform, such as determining required payments. (Answer at 14.)
But like any other charter provision, section 1500 is subordinate
to the state constitution, including article XVI, sections 17 and
18. (Howard Jarvis Taxpayers Assn. v. City of San Diego (2004)
120 Cal.App.4th 374.) Since section 1500 appears throughout the
Decision as a basis for the city council’s ostensible duty of ongoing
actuarial soundness, review is necessary under section 18
because its default voter approval requirement applies to all
borrowing, including a $3.5 billion debt that is deemed

discretionary.

To the extent Charter section 1500 may be interpreted to
assign ongoing actuarial soundness oversight to the city council,
that assignment is inconsistent with section 17, which includes
eight subsections specifying far more exclusive duties than
“administering” the system, as the City represents. (Answer at
14.) The “sole and exclusive” duties of retirement boards include,
for example, “actuarial services in order to assure the competency
of assets.” (Cal. Const., art. XVI, § 17(e).) The City here asserts
its “discretion” to perform actuarial services and assure ongoing
competency of assets in its pension system. Review 1s therefore
needed to determine if a city council, in contrast to a retirement
board, may exercise such discretion under section 17 and

simultaneously ignore the section 18 voter approval requirement.

15



111

Advisory Boards May Not Direct Or Persuade California

Law.

The Answer states that “the Court of Appeal did not ‘rely’
on GASB standards to characterize the unfunded liability as a
debt or liability, but rather, recognized as persuasive the fact
that current GASB accounting standards support the Carman
court’s characterization of indebtedness as including financial
obligations arising from contract, including the Unfunded
Liability.” (Answer at 13.) However, the GASB standards should
not have played any role. As recognized by the Fourth Appellate
District, “a public agency's adherence to GASB and GAAP
guidelines does not override California law or delineate the legal
rights and responsibilities of this state's public agencies.” (San
Diegans for Open Government v. City of San Diego (2015) 242
Cal.App.4th 416, 439; emphasis added.)

The changes in GASB practice should not have “persuaded”
the lower court to ignore County of Orange without expressly
disapproving it. County of Orange rejected the exact conclusion
reached in the Decision, that “the Carman court’s
characterization of indebtedness” includes unfunded pension

liability. (Answer at 13, citing Decision at 17.)
111
111
111
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IV

The Novelty Of Interpreting “Evidence of Indebtedness”

To Include An Unfunded Liability Projection Merits

Review.

The Court of Appeal’s conclusion that a fluctuating
estimate of future unfunded pension liability is “other evidence of
indebtedness” under Government Code section 53570 also merits
review, because categorizing an unfunded liability as “other
evidence of indebtedness” for purposes of section 53570, but not
as “debt” under article XVI, section 18, disenfranchises the
electorate. Moreover, this interpretation of section 53570 is
dispositive, because without this ostensible statutory authority,
the Decision is clear that the City has no authority to issue these

bonds to begin with. (Decision at 20-21.)

The City’s ostensible authority to avoid voter approval thus
hangs by a thread. The Decision connects this thin thread of
unfunded pension liability as “other evidence of indebtedness”
under Government Code section 53570 to the term of “traditional
indebtedness” under this court’s decision in Carman, 31 Cal.3d at
327, in direct opposition to County of Orange and State — the
cases that addressed unfunded liability and pension obligation
bonds in context — and in direct opposition to the Attorney
General Opinions discussed therein. Voters deserve review on
this thin connection, because it creates a chicken-or-egg problem
they can never solve: Which came first? Indebtedness or the

bond?

17



It merits review that there was no legal authority “directly
applicable” to the Decision’s conclusion that the City can convert
an unfunded liability projection into a “refunding bond” under
Government Code section 53570 by classifying it as an “other
evidence of indebtedness.” (Decision at 22; 25.) It is most
certainly “markedly dissimilar to the other items in the list” of
section 53750. (See Decision at 26, citing Friends of Oceano
Dunes, Inc. v. San Luis Obispo County Air Pollution Control
Dist. (2015) 235 Cal.App.4th 957, 965.) An unfunded liability’s
dollar amount is always changing. It is a projection, not a certain
figure, such as may be set by a contract, statute or judgment. It is
“a highly variable amount, which may or may not prove accurate
depending upon actual future events and experience.” (County of
Orange, 192 Cal.App.4th at 35.) All previous case law and
attorney general opinions concluded that an unfunded liability is

not indebtedness at all.

It merits review to determine what “other evidence of
indebtedness” means to voters concerned about local public
finance and their constitutional right of consent. The list
provided under Government Code section 53570 includes written
instruments, which are not analogous to a volatile projection such
as an unfunded liability. The Decision nonetheless concludes it is
so as “a representation of a city’s deferred obligation to pay its

employees.” (Decision at 26.)

But such deferred obligation to pay employees was decided
not to be “indebtedness” in County of Orange. Therefore, there

could be no “evidence” of it under Government Code section
18



53570. And this was done after thorough acknowledgment and
consideration of public employee vested rights. (County of
Orange, supra,192 Cal.App.4th at 41-47.) This means that while
the Decision found nothing “directly applicable” to its
Iinterpretation of section 563570, County of Orange is directly on
point. Carman, in contrast, did not address unfunded liability
projections, and this Court denied review in County of Orange.
(Orange, County of v. Association of Orange County Deputy
Sheriffs (Apr. 13, 2011, No. S191218) __ Cal.4th___.) The Court
should now grant review in this case because the lower court
selected a passage from Carman to overrule County of Orange

without expressly stating it was doing so.

Moreover, the Decision relies on a felony securities case
that it admits is “not directly applicable” as well. (Decision at 25.)
It uses authority referencing “evidence of indebtedness” under 15
U.S.C. section 77b(1) as including “all contractual obligations to
pay in the future for consideration presently received.” (Id., citing
People v. Coster (1984) 151 Cal.App.3d 1188, 1193.) Coster
concluded that an “installment note” fell within this definition,
but an installment note is nothing like an ever-changing

unfunded liability projection. (Ibid.)

The use of Coster to assume the Legislature meant to take
“other evidence of indebtedness” ... “beyond that of refunding
bonds, securities, or negotiable instruments” merits review.
Coster quoted the Tenth Circuit Court of Appeals in United States
v. Austin (10th Cir. 1972) 462 F.2d 724, another felony securities

case. Austin was later distinguished in McGovern Plaza Joint
19



Venture v. First of Denver Mortg. Investors (10th Cir. 1977) 562
F.2d 645, 648, which summarized Austin as follows: “Austin, a
criminal case, involved a large-scale, advance-fee, loan swindle in
which the defendants issued, along with false financial
statements, not outright commitments, but back-up commitments
guaranteeing the making of loans by others.” False financial
statements and backup commitments were “issued” to raise funds
for a business venture, and presumably in specified amounts. In
contrast, nothing was “issued” here. Moreover, an unfunded
liability projection is never a definite number as necessary for
any instrument to be “issued.” It is a leap of logic to assume that
this is what the Legislature had in mind when it used the term
“other evidence of indebtedness” in Government Code section

53570, following the dissimilar words, “bonds, warrants, notes...”

111

111

111

111

111
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CONCLUSION

The Decision stretches the law to avoid the default
constitutional voter approval requirement on borrowing $3.5
billion. Because article XVI, section 18 refers to “any
indebtedness or liability in any manner” when guaranteeing

voters a right to approve or disapprove, review should be granted.
DATED: July 8, 2024
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