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ISSUE PRESENTED

May two prior convictions arising out of a single act that
harms multiple victims constitute two strikes under the Three
Strikes law? (People v. Vargas (2014) 59 Cal.4th 635; People v.
Williams (1998) 17 Cal.4th 148.)

INTRODUCTION

The issue in this case concerns the scope of a trial court’s
discretion under the framework of People v. Superior Court
(Romero) (1996) 13 Cal.4th 497 to dismiss a “strike” that would
otherwise require elevated sentencing under the Three Strikes
law. Because the Three Strikes law establishes sentencing
requirements that must be applied in every case where the
defendant has at least one qualifying strike, a court’s power to
dismiss a strike is closely circumscribed. (People v. Carmony
(2004) 33 Cal.4th 367, 377.) To support dismissal, the court must
determine based on the particular circumstances of the case that,
notwithstanding the Three Strikes law’s express terms, the
defendant nonetheless falls outside its spirit. (Id. at p. 378.)
Such cases are necessarily extraordinary, and a court’s decision
not to dismiss a strike will constitute an abuse of discretion only
if no reasonable person could agree with it. (Ibid.)

In People v. Vargas (2014) 59 Cal.4th 635, this Court
considered whether “two prior convictions arising out of a single
act against a single victim” could “constitute two strikes under
the Three Strikes law.” (Id. at p. 637; see also id. at p. 640.)
Applying the Romero framework, this Court held that the trial
court in that case was obligated to treat the defendant’s two prior

convictions as one strike. (Id. at pp. 637, 640.) It reasoned that,



in the “extreme situation” presented there, all reasonable people
would conclude that the defendant fell outside the spirit of the
Three Strikes law because the prior convictions arose out of a
single act against a single victim. (Id. at pp. 638, 642.)

This case does not present the same “extreme situation” that
the Court addressed in Vargas, and therefore Vargas’s reasoning
does not control. Unlike in Vargas, Shaw’s prior convictions did
not arise from “a single act against a single victim.” Rather, he
was convicted of two counts of gross vehicular manslaughter for
killing two people in a drunk driving incident, and he was
properly punished separately for each conviction. California’s
multiple-victim sentencing principle that applied to Shaw’s prior
strikes is long-settled and deeply entrenched. (See Neal v. State
of California (1960) 55 Cal.2d 11, 20-21.) The framers of the
Three Strikes law would have well understood that principle and
its relevance to the Three Strikes law’s design.

When prior convictions involved harm to multiple victims
and were therefore punished separately—as in the case of a
defendant convicted of multiple murder for placing a bomb on an
airplane, for example (Neal, supra, 55 Cal.2d at p. 20)—it is not
categorically true that every reasonable person would conclude
that the spirit of the Three Strikes law requires treating the prior
convictions as a single strike. To be sure, that the convictions
arose from a single act would be an important factor in the
Romero analysis. But it would not by itself be determinative, as
it was in Vargas. Instead, where prior strike offenses harmed

multiple victims, a trial court may properly take that fact into



account, along with other case-specific circumstances, in
determining whether the defendant falls outside the spirit of the
Three Strikes law.

LEGAL BACKGROUND
In 1994, the Legislature and the electorate enacted nearly

1dentical, parallel versions of the “Three Strikes” law, codified
respectively at Penal Code sections 667, subdivisions (b) through
(1), and 1170.12. (Romero, supra, 13 Cal.4th at p. 504.)! These
provisions establish an alternative recidivist sentencing scheme
that requires “longer sentences for certain prior serious or violent
felonies popularly denoted ‘strikes.” (People v. Hazelton (1996)
14 Cal.4th 101, 104; see also Romero, at pp. 504, 528.) Both the
nitiative and legislative versions of the Three Strikes law were
animated by a desire “to restrict courts’ discretion in sentencing
repeat offenders.” (Romero, at p. 528.)

In general, the Three Strikes law requires a sentence of
double the base term for a defendant with one prior strike
conviction and triple the base term or 25 years to life, whichever
1s greater, for a defendant with two or more prior strike
convictions. (§§ 667, subds. (b)-(1) & 1170.12; Hazelton, supra, 14
Cal.4th at p. 104; Romero, supra, 13 Cal.4th at p. 504.) Initially,
those enhanced sentences were triggered in either a second or a
third strike case by a current conviction of any felony. (Romero,
at p. 505.) But in November 2012, voters approved the Three
Strikes Reform Act (the Reform Act), which amended both

1 Unless otherwise indicated, all further statutory
references are to the Penal Code.



versions of the Three Strikes law to require that the current
triggering conviction in a third strike case be a serious or violent
felony, unless the prosecution pleads and proves an enumerated
eligibility factor. (§§ 667, subd. (e)(2)(C), 1170.12, subd. (c)(2)(C);
Prop. 36, as approved by voters, Gen. Elec. (Nov. 6, 2012) §§ 2
& 4; Teal v. Superior Court (2014) 60 Cal.4th 595, 596; People v.
Yearwood (2013) 213 Cal.App.4th 161, 167-168.)2

The Three Strikes law—both in its original version and
under the Reform Act—is written in mandatory terms. It states
that the law “shall be applied in every case in which a defendant
has one or more prior serious or violent felony convictions” and
that the prosecution “shall plead and prove each prior serious or
violent felony conviction,” subject to certain exceptions. (§§ 667,
subd. (f)(1); 1170.12, subd. (d)(1).) It also states that a sentencing
court “shall adhere” to its provisions requiring longer sentences,
which “shall be applied in every case” in which the prosecution
has pled and proved that a defendant has a strike, unless the
prosecution has moved to dismiss the strike in furtherance of
justice pursuant to section 1385 or if there is insufficient evidence
of the prior conviction. (§§ 667, subds. (f)(1)-(2); 1170.12, subds.
(d)(1)-(2).) And it declares that, in cases governed by the Three

2 One such factor is a prior conviction for a type of serious
or violent felony colloquially known as a “super strike,” which
includes certain sexually violent offenses, sex crimes against
children, homicide offenses, assault with a machine gun on a
peace officer, possession of weapons of mass destruction, offenses
punishable by life imprisonment or death, solicitation to commit
murder, and attempted murder. (§§ 667, subd. (e)(2)(C)(iv)

& 1170.12, subdivision (c)(2)(C)@1v).)
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Strikes law, a sentencing court may not grant probation, suspend
execution of imposition of sentence, divert a defendant, or commit
a defendant to a facility other than state prison. (§§ 667, subd.
(©)(2), (4); 1170.12, subd. (a)(2), (4).)

Notwithstanding these seemingly mandatory commands, an
early question arose about whether a court could dismiss a strike
on its own motion—as opposed to only at the request of the
prosecution—in order to reduce or eliminate sentence exposure
under the Three Strikes law. (Romero, supra, 13 Cal.4th at
p. 504.) This Court in Romero held that the Three Strikes law
did not abrogate the discretionary power of a court under section
1385 to dismiss an allegation relating to sentencing, which would
include a prior strike allegation. (Id. at pp. 504, 507-530.)3 After
reaching that conclusion, the Court stated, “[W]e emphasize the
following: A court’s discretion to strike prior felony conviction
allegations in furtherance of justice is limited. Its exercise must
proceed in strict compliance with section 1385(a), and is subject
to review for abuse.” (Id. at p. 530.) An abuse of discretion would
occur, the Court explained, if a trial court dismissed a strike for
purposes of judicial economy, to accommodate a defendant’s
guilty plea, or because of “personal antipathy for the effect that

the three strikes law would have on a defendant’ while ignoring

3 Section 1385 provides in relevant part that a court “may,
either on motion of the court or upon the application of the
prosecuting attorney, and in furtherance of justice, order an
action to be dismissed.” This Court has held that the power to
dismiss an “action” under section 1385 also includes the power to
dismiss part of an action. (Romero, supra, 13 Cal.4th at p. 508.)
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‘defendant’s background,’ ‘the nature of his present offenses,” and
other ‘individualized considerations.” (Id. at p. 531.)

Subsequently, the Court examined in more detail the
considerations relevant to a trial court’s decision to dismiss a
strike. In People v. Williams (1998) 17 Cal.4th 148, the Court
explained that whether dismissal of a strike is “in furtherance of
justice” under section 1385 is not a matter of platonic abstraction
but requires “looking within the scheme in question, as informed
by generally applicable sentencing principles.” (Id. at p. 160,
citing Plato, Res Publica (Burnet ed. 1952) Liber IV, 433e12-
434al.) Thus, in deciding whether to dismiss a strike, a trial
court “must consider whether, in light of the nature and
circumstances of his present felonies and prior serious and/or
violent felony convictions, and the particulars of his background,
character, and prospects, the defendant may be deemed outside
the scheme’s spirit, in whole or in part, and hence should be
treated as though he had not previously been convicted of one or
more serious and/or violent felonies.” (Id. at p. 161; see also id. at
pp. 161-164 [holding that trial court abused its discretion under
that standard by dismissing a strike].)

Several years after Williams, this Court revisited the nature
of a court’s discretion under section 1385 in the Three Strikes
context. In Carmony, supra, 33 Cal.4th 367, the Court resolved a
question it had not expressly answered in Romero, holding that a
trial court’s decision not to dismiss a strike under section 1385,
like the decision to dismiss a strike, is subject to review for abuse

of discretion. (Id. at pp. 370, 373-376.) Under that standard, the

12



Court noted, the burden “is on the party attacking the sentence to
clearly show that the sentencing decision was irrational or
arbitrary.” (Id. at p. 376, internal quotation marks omitted.)
Absent such a showing, “the trial court is presumed to have acted
to achieve legitimate sentencing objectives, and its discretionary
determination to impose a particular sentence will not be set
aside on review.” (Id. at pp. 376-377, internal quotation marks
omitted.) Further, an appellate court “is neither authorized nor
warranted in substituting its judgment for the judgment of the
trial judge,” whose decision “will not be reversed merely because
reasonable people might disagree” that a strike should have been
dismissed. (Id. at p. 377, internal quotation marks omitted.)
Rather, a trial court will be held to have abused its discretion
only if “its decision is so irrational or arbitrary that no reasonable
person could agree with it.” (Ibid.)

Building on the reasoning of Williams, the Court

(113

additionally explained that ““all discretionary authority is
contextual,” and so the legal principles and policies reflected in
the Three Strikes law, which guide a trial court’s decision
regarding dismissal of strikes under section 1385, necessarily
inform the abuse of discretion determination. (Carmony, supra,
33 Cal.4th at p. 377.) It observed that “the Three Strikes law
does not offer a discretionary sentencing choice, as do other
sentencing laws, but establishes a sentencing requirement to be
applied in every case where the defendant has at least one

qualifying strike, unless the sentencing court concludes that an

exception to the scheme should be made because, for articulable
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reasons which can withstand scrutiny for abuse, this defendant
should be treated as though he actually fell outside the Three
Strikes scheme.” (Ibid., internal quotation marks and brackets
omitted.)

After repeating Williams’s formulation of the standard for
dismissing strikes under section 1385, the Court observed that
“the three strikes law not only establishes a sentencing norm, it
carefully circumscribes the trial court’s power to depart from this
norm and requires the court to explicitly justify its decision to do
so.” (Carmony, supra, 33 Cal.4th at p. 378.) Thus, “the law
creates a strong presumption that any sentence that conforms to
these sentencing norms is both rational and proper.” (Ibid.) The
Court further explained that, in light of that presumption, “a
trial court will only abuse its discretion in failing to strike a prior
felony conviction allegation in limited circumstances,” such as
those in which it was not aware of its discretion to dismiss, it
considered impermissible factors, or its decision was arbitrary,
capricious, or patently absurd under the facts of the case. (Ibid.)
The Court also observed that “the circumstances must be
‘extraordinary by which a career criminal can be deemed to fall
outside the spirit of the very scheme within which he squarely
falls once he commits a strike as part of a long and continuous
criminal record, the continuation of which the law was meant to
attack.” (Ibid., ellipsis omitted.) And therefore, “the
circumstances where no reasonable people could disagree that
the criminal falls outside the spirit of the three strikes scheme

must be even more extraordinary.” (Ibid.; see also id. at pp. 378-
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380 [holding that, because Carmony’s case was “far from
extraordinary,” trial court did not abuse its discretion in
declining to dismiss strikes].)

About ten years after Carmony, this Court in Vargas, supra,
59 Cal.4th 635, addressed whether a trial court had abused its
discretion under Romero by declining to treat two separate
convictions for carjacking and robbery as a single strike because
they arose from “a single act against a single victim.” (Id. at
pp. 637, 639-640.) The Court in Vargas acknowledged that, as a
matter of statutory construction, it had previously interpreted
the provisions of the Three Strikes law as recognizing separate
strikes where the prior convictions were so closely connected that
they were tried in the same proceeding (People v. Fuhrman
(1997) 16 Cal.4th 930, 937-941) as well as where the prior
convictions were committed during the same course of conduct so
that they could not be punished separately under section 654
(People v. Benson (1998) 18 Cal.4th 24, 28-36). (Vargas, at
pp. 638, 642-643.)4 But the Court observed that prior convictions
based on the very same act presented “a more extreme situation.”
(Id. at p. 638.) The Court held that, under the rubric of Romero,

Williams, and Carmony, in that extreme circumstance, “no

4 Section 654 states that an act or omission punishable
under different provisions of law may not be punished under
more than one of those provisions. (§ 654.) This Court has
interpreted section 654 to bar multiple punishment not only for
convictions based on the same act but also for convictions based
on an indivisible course of conduct with a single intent and
objective. (Neal, supra, 55 Cal.2d at p. 19.)
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reasonable person would disagree that the defendant fell outside
the spirit of the Three Strikes law.” (Id. at p. 642.)

The Court reasoned that counting separate convictions
based on the same act as multiple strikes would be “inconsistent
with the intent underlying both the legislative and initiative
versions of the Three Strikes law.” (Vargas, supra, 59 Cal.4th at
p. 645.) In reaching that conclusion, the Court observed that the
Initiative’s proponents had explained the law’s tiered penalty
structure by using a baseball metaphor in the ballot materials:
“Strike One: One serious/violent felony serves as a first strike
toward a stiffer prison term. [Y] Strike Two: second felony
conviction with one prior serious/violent felony, DOUBLES the
base sentence for the conviction. Any additional enhancements
under existing law, including those for prior convictions, are then
added. [§] Strike Three: A third felony conviction, with two
serious/violent prior felonies, TRIPLES the base sentence or
1mposes 25 years to life, whichever is greater.” (Id. at pp. 645-
646, quoting Voter Information Guide, Gen. Elec. (Nov. 8, 1994),
argument in favor of Prop. 184, p. 36.) And it concluded that “the
voting public would reasonably have understood the ‘Three
Strikes’ baseball metaphor to mean that a person would have
three chances—three swings of the bat, if you will—before the
harshest penalty could be imposed.” (Id. at p. 646.) The Court
also concluded that voters “would have understood that no one
can be called for two strikes on just one swing.” (Ibid.)

Framed in terms of the Romero-Williams-Carmony inquiry,

the Court explained that “the nature and circumstances of

16



defendant’s convictions show she committed just one criminal act,
not two.” (Vargas, supra, 59 Cal.4th at p. 646.) The Court
acknowledged that offenders who commit more than one criminal
act, whether separately or during a continuous course of conduct,
may “pose a qualitatively higher risk to public safety than those
who have not.” (Ibid.) But it stated, “where, as here, an offender
committed but a single act, we disagree she poses a greater risk
to society merely because the Legislature has chosen to
criminalize the act in different ways.” (Ibid.) It reasoned that
“[t]he Legislature is free to criminalize an act in multiple ways,
but that it has done so does not of itself make an offender more
blameworthy, or more dangerous, within the meaning of the
Three Strikes law.” (Id. at pp. 646-647.)

The Court further reasoned that, in the case of multiple
prior convictions arising from a single act against a single victim,
“logic demonstrates that the defendant falls outside the spirit of
the Three Strikes law.” (Vargas, supra, 59 Cal.4th at p. 647.)
The Court explained that the Three Strikes law was designed to
curtail sentencing discretion in an effort to address the
perception “that serious and violent criminals who committed
multiple crimes were allowed to escape their just desserts.”
(Ibid.) But Vargas’s criminal conduct had amounted to “only two
swings of the bat” since her two prior strike convictions were
based on a single act. (Ibid.) Under these circumstances, the
Court explained, “the law directs that she should have her
sentence doubled, itself a serious penalty, as well as suffer all the

other attendant Three Strike law disabilities imposed on her,”
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but “[t]reating her more harshly than that—i.e., as a third-strike
offender—when she has committed but one prior qualifying act,
upsets this tiered penalty structure, skipping the second step.”
(Ibid.)

As additional support for that holding, the Court also noted
that, while carjacking and robbery could both be charged based
on Vargas’s single act, a specific statutory provision barred
separate punishment for the two convictions. (Vargas, supra, 59
Cal.4th at p. 647; § 215, subd. (c).) Thus, the Court reasoned, the
prior offenses “cannot be considered two different crimes.”
(Vargas, at p. 647.) The Court therefore held that Vargas’s case
qualified as an “extraordinary” one “in which the nature and
circumstances of defendant’s prior strike convictions demonstrate
the trial court was required to dismiss one of them because
failure to do so would be inconsistent with the spirit of the Three
Strikes law.” (Id. at p. 649.)

STATEMENT OF THE CASE

A. Shaw’s two prior strike convictions

In 2002, while driving under the influence of amphetamine
and methamphetamine, Shaw ran a red light and collided with a
vehicle carrying three occupants: a 23-month-old child, the
child’s 21-year-old mother, and the child’s grandmother. (Clerk’s
Supplemental Transcript on Appeal (Supp. CT) 14.) The impact
caused the victims’ car to spin out sideways and the passenger
side door to swing open. (Ibid.) The mother died at the scene,
and the child died at the hospital a short time later. (Ibid.; see
also 2CT 318.) Shaw pleaded guilty to two counts of gross

vehicular manslaughter while intoxicated (§ 191.5, subd. (a)) and
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was punished separately for each count, receiving an eight-year
prison sentence calculated as a six-year base term plus a two-
year subordinate term. (Supp. CT 9, 15; 2CT 312, 318, 392,
424.)5

B. Shaw’s current case

On Christmas night 2020, Shaw was discovered unconscious
behind the wheel of his car, which was running but stopped in
the middle of a rural, two-lane road. (7RT 170-173, 176-177; see
also 7RT 185; 8RT 353, 363-367.) California Highway Patrol
officers responded to a 911 call, woke Shaw, and ordered him out
of the car. (7RT 187; 8RT 370-371.) Shaw exhibited signs of
Intoxication, refused to complete any field sobriety tests, and
admitted that he had taken methamphetamine earlier that
morning. (7RT 187, 190, 192-193; 8RT 371, 412.) He was
arrested for being under the influence of a controlled substance.
(7RT 193-194.) An ensuing search turned up nearly seven grams

of crystal methamphetamine on Shaw’s person as well as

5 In Shaw’s current case, the probation officer’s report
stated that Shaw had been driving with a .15 percent blood
alcohol concentration when he committed the strike offenses.
(2CT 318.) But the prosecution’s opposition to Shaw’s pretrial
Romero motion provided more detail regarding the factual
circumstances of the prior offenses, stating that Shaw had been
driving under the influence of amphetamine and
methamphetamine. (Supp. CT 14.) The trial court relied on the
prosecution’s recitation of the facts supporting Shaw’s prior
convictions when it denied Shaw’s posttrial Romero motion, and
Shaw did not object to these facts or to the trial court’s
sentencing rationale. (See 11RT 722-732.)
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marijuana and drug paraphernalia in his car. (7RT 194, 199-200,
213, 265.)

The Placer County District Attorney charged Shaw with
felony driving under the influence of a drug (Veh. Code, § 23152,
subd. (f)), felony driving while addicted to a drug (Veh. Code,

§ 23152, subd. (c)), and three misdemeanor drug-possession
offenses (Health & Saf. Code, §§ 11357, subd. (b)(2), 11364, subd.
(a), 11377, subd. (a)). (1CT 108-113.) As to the felony offenses, it
was alleged that Shaw had suffered two prior convictions for
gross vehicular manslaughter while intoxicated (§ 191.5, subd.
(a); Veh. Code, § 23550.5, subd. (b)), which made him eligible for
a third strike indeterminate term under the Reform Act (§§ 667,
subds. (b)-(1) & 1170.12, subds. (a)-(d)). (1CT 109-110.)

Prior to trial, Shaw filed a motion inviting the court to
exercise its Romero discretion to dismiss one of the strike
allegations, arguing that dismissal was required under Vargas
because his prior vehicular manslaughter convictions had arisen
from a single act. (Supp. CT 1-10.) The prosecution opposed the
motion (see Supp. CT 11-24), and the trial court denied it without
prejudice (1RT 15).

The case proceeded to trial, after which a jury acquitted
Shaw of felony driving while addicted to a drug but found him
guilty of the remaining charges. (1CT 264-268.) Shaw then
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admitted the truth of the two prior strike allegations. (1CT
210.)6

Prior to sentencing, Shaw again invited the court to exercise
1ts discretion to dismiss one of his prior strikes under Romero,
arguing that he was “not the type of habitual violent offender for
whom the Three Strikes law was created.” (1CT 286.) As
relevant here, he argued that the trial court was required to
dismiss a strike under the rationale of Vargas and that a second
strike sentence (rather than a third strike sentence) would be in
furtherance of justice in light of his character and because his
strikes were remote in time, his subsequent criminal history did
not involve any violent or serious felonies, he was amenable to
participating in a rehabilitation program, and the current offense
did not involve any actual or threatened violence. (1CT 273-285.)
Defense counsel repeated these arguments at the sentencing
hearing. (11RT 716-718.) The prosecution again opposed the
motion, arguing that Shaw did not fall outside the spirit of the
Three Strikes law given the facts of the prior offenses, the facts of
the current offense, and Shaw’s ongoing criminal conduct. (11RT
713-721.)

The trial court denied Shaw’s Romero motion and made a
thorough record of its rationale. (11RT 722-732.) The court

observed that the facts of this case were very similar to Shaw’s

6 In anticipation of a trial on the prior strike allegations,
the prosecution marked several exhibits relating to Shaw’s prior
convictions. (See 2CT 333-449.) The exhibits were withdrawn
prior to Shaw’s admission of the strike allegations. (See 9RT 529;
11RT 713-716, 722-723.)
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prior offenses and that “the only significant difference is that he
did not kill or injure anyone for this current offense.” (11RT 724.)
The court also noted that Shaw had been a habitual user of
methamphetamine for over 35 years (11RT 724), and it therefore
rejected Shaw’s assertion that the person who had committed the
prior strikes was “not representative of the person he is today”
(11RT 725). The court observed that “he’s exactly the same
person. He’s still driving a car and still driving under the
influence of drugs. The only difference is that nobody was killed
or seriously injured on the current offense.” (Ibid.)

The court further considered the facts underlying Shaw’s
prior strike convictions, observing that Shaw had killed a mother
and her toddler son with the grandmother present, yet he was
uninterested in the victims at the scene and had appeared to be
calm and unaffected. (11RT 726.) The court also found that
Shaw’s criminal history reflected a prolonged period of criminal
behavior, rather than a single period of aberrant behavior that
included the conduct underlying the strike convictions. (11RT
726-727.) The probation officer’s report reflected that Shaw had
been convicted of nine felonies between 1987 and 2015. (Ibid.)
When he committed the two strike offenses in 2002, Shaw had
already committed five felonies, one misdemeanor, and three
parole violations, and he had only recently been released from
custody. (11RT 727.) Following his release from prison after the
strike offenses, Shaw continued to commit misdemeanors and
felonies and to violate the terms of his parole and postrelease

community supervision. (Ibid.) The court noted that Shaw’s
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level of violence had “remained static” since his first felony
conviction in 1987. (Ibid.)

The court acknowledged that Shaw had struggled with
substance abuse since the 1980s but placed great weight on the
fact that Shaw had killed a mother and her child while driving
under the influence. (11RT 727-728.) According to the court,
there was no evidence that Shaw had engaged in any drug
treatment between killing those two individuals and committing
his current offense. (11RT 728.)

The court also found that the prospect of Shaw living a
stable, crime-free life, was “not good, to put it mildly.” (11RT
728-729.) The court emphasized that Shaw had been using
methamphetamine for more than 35 years and his criminal
history stretched all the way back to 1987. (11RT 729.) That
Shaw “killed two people in 2002 and has continued to use drugs
and drive and not seek out any rehabilitation when he’s out of
custody demonstrates that his prospects are not good.” (Ibid.)

In addition, the trial court examined the factors in
aggravation and mitigation relating to Shaw and his current
offense. (11RT 729-730.) Weighing greatly in the court’s calculus
was the fact that Shaw had previously killed a mother and her
toddler yet continued to drive under the influence with the
knowledge of possible consequences to the public. (11RT 730.)
The court also found that Shaw’s current and prior offenses had
involved the use of a deadly weapon because “a car is a deadly
weapon, especially when it’s driven under the influence and kills

people.” (Ibid.) Additionally, Shaw’s current offense had
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involved the possession of a large quantity of contraband,

6.89 grams net weight of methamphetamine. (Ibid.) The court
also found in aggravation that Shaw had previously engaged in
violent conduct, had numerous prior serious convictions, had
served a prior prison term, and had performed unsatisfactorily on
parole by committing numerous violations. (11RT 731.) In
mitigation, the court found only that Shaw’s most recent
conviction was more than five years old, and the prior strikes
were more than 20 years old. (/bid.) The court thus concluded
that, on balance, “the factors in aggravation far exceed those in
mitigation.” (Ibid.)

Based on its consideration of all those factors, the court
found that Shaw fell within the spirit of the Three Strikes law.
(11RT 732.) The court denied the Romero motion “in light of the
nature and circumstances of defendant’s present felony and prior
strikes, and the particulars of his background, character, and
prospects, and what the Court considers a just sentence.” (11RT
731.) It then sentenced Shaw to 25 years to life in state prison.
(2CT 331.)

C. The Court of Appeal’s decision

Shaw argued on appeal that the trial court was required “as
a matter of law” under Vargas to dismiss one of his strikes
because they were based on a single act. (AOB 13-14, 21-25.)
The Court of Appeal rejected the claim, concluding that the trial
court was not required to dismiss one of the strikes where they
arose from a criminal act that had the “catastrophic impact of

ending the lives of two different victims.” (Opn. 6.)
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The Court of Appeal relied on the decision in People v.
Rusconi (2015) 236 Cal.App.4th 273, without augmenting its
analysis. Rusconi, decided a year after Vargas, involved
circumstances nearly identical to Shaw’s case. The defendant in
Rusconi was sentenced to 25 years to life under the Three Strikes
law for felony driving under the influence. (Id. at p. 275.) She
had sustained two prior convictions for vehicular manslaughter
while under the influence of alcohol arising from an incident in
which she drove her car onto the shoulder of a narrow road,
hitting and killing two cyclists. (Id. at p. 276.) On appeal, the
defendant argued that Vargas required treating those two prior
convictions as only one strike. (Id. at p. 277.)

The Rusconi court rejected that argument, concluding that
Vargas had not considered the question of single-act strikes
involving multiple victims and its rationale did not extend to that
situation. (Rusconi, supra, 236 Cal.App.4th at pp. 280-281.) The
Rusconi court reasoned that, “[o]ver the last 50 years, our
Supreme Court has repeatedly and in varying sentencing
contexts restated the principle that an offender who injures more
than one victim in a single act of violence is more culpable than
the offender who only injures a single victim and may be
punished separately with respect to each victim.” (Id. at p. 280.)
Because that principle “was well settled long before adoption of
the three strikes law in 1994” the enactors of that law would not
have intended that “violent offenders who injure multiple victims
should be treated like offenders who only injure one individual.”

(Ibid.) Indeed, the court reasoned, “[s]Juch a dramatic and lenient
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departure from the severe punishment the law had already
recognized the perpetrators of multivictim violence deserve would
be at direct odds with the overall purpose of the three strikes

law.” (Id. at pp. 280-281.)

ARGUMENT

PRIOR CONVICTIONS ARISING FROM THE SAME ACT THAT
HARMED MULTIPLE VICTIMS MAY BE TREATED AS SEPARATE
STRIKES UNDER ROMERO

This case does not involve the same “extreme situation” that
Vargas addressed, and therefore the reasoning of that decision
does not control here. Because Shaw’s prior convictions harmed
multiple victims and were punished separately in the original
proceeding, not all reasonable people would conclude that his
case falls outside the spirit of the Three Strikes law. Thus, in
circumstances like Shaw’s, courts may take into account the fact
that the prior convictions harmed multiple victims, along with
other case-specific factors, in deciding whether to dismiss a
defendant’s prior strike conviction under Romero. The fact that
separate prior strikes arose from the same act is a consideration
in the Romero analysis—and perhaps even a significant one—but
courts are not obligated without further analysis to treat the
prior convictions as only a single strike when they involved harm

to multiple victims.

A. Vargas’s holding governs the exercise of Romero
discretion in the “extreme situation” addressed
there

This Court’s decision in Vargas rests on the principles of
Romero and its progeny, which govern the scope of a court’s
discretion to depart from the sentencing scheme that the Three

Strikes law otherwise unambiguously requires. That sentencing
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scheme was intended “to ensure longer prison sentences and
greater punishment for those who commit a felony and have been
previously convicted of serious and/or violent felony offenses.”
(Voter Information Guide, Gen. Elec. (Nov. 8, 1994) p. 64.)7 As
noted, the Three Strikes law’s provisions, which apply
“notwithstanding any other law” (§§ 667, subds. (c), (d), 1170.12,
subd. (a)), generally mandate that the prosecution plead and
prove all available strikes (§667, subd. (f)(1); § 1170.12, subd.
(d)(1)) and that the court adhere to the increased sentence
structure for qualifying recidivist offenders (§§ 667, subds. (c)(2),
H(1)-(2), 1170.12, subds. (a)(2), (a)(4), (d)(1), (d)(2)). The Three
Strikes law was designed “to punish repeat criminal offenders
severely, to drastically curtail a sentencing court’s ability to
reduce the severity of a sentence by eliminating alternatives to
prison incarceration, and to limit an offender’s ability to reduce
his or her sentence by earning credits.” (Vargas, supra, 59
Cal.4th at p. 641.) And importantly, a goal of the Three Strikes
law was to restrict discretion by sentencing courts that the
electorate viewed as having been too lenient on repeat offenders.
(Romero, supra, 13 Cal.4th at p. 528.)

Accordingly, this Court has rejected, for example, the claim
that prior convictions must have been brought and tried
separately to qualify as strikes. (Fuhrman, supra, 16 Cal.4th at
p. 939.) In reaching that holding, the Court reasoned that the

statutory language “is neither vague nor ambiguous on this point,

7 Available at <<http://repository.uchastings.edu/
ca_ballot_props/1091>> (as of May 22, 2025).
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and that the Three Strikes law does not limit strikes to prior
convictions of offenses that were brought and tried separately.”
(Ibid.) This Court has also rejected the claim that prior
convictions arising from the same course of conduct—and thus
requiring a stay of punishment under section 654 in the original
proceeding—must be treated as a single strike. (Benson, supra,
18 Cal.4th at pp. 26-27.) In so concluding, the Court explained
that the language of the Three Strikes Law “unequivocally
establishes that the electorate intended to qualify as separate
strikes each prior conviction that a defendant incurred relating to
the commission of a serious or violent felony, notwithstanding the
circumstance that the trial court, in the earlier proceeding, may
have stayed sentence on one or more of the serious or violent
felonies under compulsion of the provisions of section 654.” (Id.
at p. 31.)8

In Vargas, the Court accepted this precedent interpreting

the Three Strike Law’s statutory designation of strikes. (Vargas,

8 These precedents remain apt after the 2012 Reform Act.
The Reform Act did not change the Three Strikes law’s definition
of which prior convictions qualify as strikes but addressed only
the present triggering conviction for a third strike sentence.
(Reform Act, § 1 [explaining intent to reform Three Strikes law
by “requiring life sentences only when a defendant’s current
conviction is for a violent or serious crime”]; Voter Information
Guide, Gen. Elec. (Nov. 6, 2012) p. 48 [Proposition 36 “Revises
three strikes law to impose life sentence only when new felony
conviction is serious or violent”]; see also Reform Act, §§ 2 & 4;
§§ 667, subd. (b)-(1); 1170.12.) And the electorate in passing the
Reform Act is assumed to have understood the existing law
governing prior strike convictions. (See In re Lance W. (1985) 37
Cal.3d 873, 890, fn. 11.)
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supra, 59 Cal.4th at pp. 642-643 [discussing Benson].) Instead,
Vargas premised its analysis on Romero and other cases
addressing judicial “authority under section 1385 to dismiss an
enhancement ‘in furtherance of justice™ in the context of the
Three Strikes law. (Id. at p. 641.) That line of authority makes
clear that a court’s power to dismiss a strike under section 1385
1s closely circumscribed.

As Romero itself noted, this Court’s decisions addressing the
power to dismiss in furtherance of justice “are some of the most
controversial this court has ever written.” (Romero, supra, 13
Cal.4th at p. 520.) Thus, while concluding that the Three Strikes
law had not abrogated that power, the Court in Romero was
careful to emphasize that the discretion to dismiss a strike “is
limited” and “must proceed in strict compliance with section
1385(a).” (Id. at p. 530.) In Williams and Carmony, the Court
further explained that the dismissal decision must be guided by
the purpose and goals of the Three Strikes law and focus on
whether a particular defendant falls outside the spirit of that
scheme based on the nature and circumstances of the case and
the defendant’s record. (Carmony, supra, 33 Cal.4th at p. 377;
Williams, supra, 17 Cal.4th at p. 161.) In finding that a
defendant remains within the spirit of the Three Strikes law, a
court does not abuse its discretion “unless its decision is so
irrational or arbitrary that no reasonable person could agree with
it.” (Carmony, at p. 377.) And because a contrary finding must
be based on extraordinary circumstances in the first place, “the

circumstances where no reasonable people could disagree that
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the criminal falls outside the spirit of the three strikes scheme
must be even more extraordinary.” (Id. at p. 378.)°

In Vargas, this Court accordingly framed the issue as
follows: “We must decide whether defendant’s case falls into this
rare category, that is, where the facts—here, that defendant’s two
strikes were based on the same act—demonstrate that no
reasonable person would disagree that defendant fell outside the
spirit of the Three Strikes law.” (Vargas, supra, 59 Cal.4th at
pp. 641-642.) The Court determined that the controlling
consideration in that case was that the defendant’s two strikes
for carjacking and robbery arose from “a single act against a
single victim,” and it held that “on these facts, the trial court was
required to dismiss one of defendant’s two prior strike
convictions.” (Id. at p. 645.) The Court reasoned that, to
sentence the defendant as a third strike offender would be

“Inconsistent with the intent underlying both the legislative and

9 Given the nature of the Romero inquiry, no Sixth
Amendment concern is implicated in this case. (See People v.
Gallardo (2017) 4 Cal.5th 120, 124-125.) Shaw suggests that no
constitutional question arises because of “the parties’ agreement
that Shaw’s prior strike convictions arose out of a single prior
act.” (OBM 42, fn. 7.) But regardless of any stipulation or
agreement, the Sixth Amendment is not implicated because a
court’s dismissal decision under Romero implicates only an
exercise of judicial discretion to reduce a sentence already
authorized under the terms of the Three Strikes law, and thus no
increase in sentence exposure is at stake. (See People v. Murphy
(2004) 124 Cal.App.4th 859, 863 [“Whatever facts the trial court
may have found in refusing to dismiss the prior strike finding
under Romero did not increase defendant’s sentence within the
meaning of Apprendi’].)
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Initiative versions of the Three Strikes law” (ibid.), because she
had taken “only two swings of the bat” (id. at p. 647).

The Vargas decision did not announce any categorical rule
that single-act prior convictions must be treated as one strike in
every conceivable situation. Nor would such a categorical rule be
compatible with the well-established Romero framework. Rather,
citing Carmony, the Court held that Vargas’s case was an
“extraordinary” one “in which the nature and circumstances of
the defendant’s prior strike convictions demonstrate the trial
court was required to dismiss one of them because failure to do so
would be inconsistent with the spirit of the Three Strikes law.”
(Vargas, supra, 59 Cal.4th at p. 649.) Vargas was thus focused on
the particular “extreme situation” it confronted. (Id. at p. 638.)

Shaw is off track when he emphasizes that the text of the
Three Strikes law does not refer to “multiple victims” and does
not include “language singling out acts that harm multiple
victims for special treatment.” (OBM 35; see also OBM 34-39.)
The Three Strikes law’s statutory provisions, as confirmed by this
Court (Vargas, supra, 59 Cal.4th at pp. 638, 642-643), designate
even single-act, single-victim prior convictions as separate
strikes. Thus, no exception to those plain terms need be found in
the text of the Three Strikes law. Shaw is similarly mistaken in
framing the inquiry here as whether there is “a multiple-victim
exception to Vargas’s mandate to dismiss one of two prior strike
convictions that arise from a single act.” (OBM 35.) The inquiry
does not implicate any exception to a mandate extending beyond

the factual situation that Vargas addressed. Instead, it focuses
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on whether Vargas’s reasoning extends to the present situation.
(See Petn. Rev. 8 [“this Court should extend Benson and
Vargas’].) The question is whether the facts of this case support
the same conclusion that Vargas reached on its different facts:
whether, under the Romero framework, “no reasonable person
could disagree that defendant fell outside the spirit of the Three
Strikes law,” even though Shaw qualifies for Three Strikes
sentencing under the law’s plain statutory terms. (Vargas,

supra, 59 Cal.4th at p. 642.)10

B. This case does not present the same kind of
“extreme situation” that Vargas addressed

Unlike in Vargas, a reasonable person could conclude on the
facts of this case that Shaw does not fall outside the spirit of the
Three Strikes law. To begin with, Shaw’s case i1s materially
distinguishable from Vargas because of the nature of his prior
strikes. Shaw was previously convicted of two counts of gross
vehicular manslaughter while intoxicated (§ 191.5, subd. (a))
after he ran a red light while under the influence of

methamphetamine, broadsided another vehicle, and killed a

10 Shaw thus misplaces reliance on the rule of lenity. (See
OBM 38-39.) That rule is a tie-breaking principle of statutory
construction that applies “when two reasonable interpretations of
the same provision stand in relative equipoise.” (People v. Manzo
(2012) 53 Cal.4th 880, 889, internal quotation marks omitted.)
The issue here does not involve interpretation of any ambiguous
statutory provision but instead concerns whether the facts of this
case require the same Romero analysis that this Court espoused
in Vargas. Even as to that question, as explained below, the
answer is not one as to which the Court can “do no more than
guess.” (People v. Reynoza (2024) 15 Cal.5th 982, 1012-1013.)
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mother and her two-year-old child. (Supp. CT 9, 14-15; 2CT 312,
318.) As this Court has explained, the gravamen of vehicular
manslaughter is injury to a person, as the actus reus of gross
vehicular manslaughter while intoxicated is the unlawful killing
of a human being. (Wilkoff v. Superior Court (1985) 38 Cal.3d
345, 349.)11

Thus, as to vehicular manslaughter, “[w]hen a defendant
commits several homicides in the course of a single driving
incident, he or she has committed the act prohibited by the statute
several times.” (Wilkoff, supra, 38 Cal.3d at pp. 349-350, italics
added.) This means that a defendant who kills multiple people
while driving drunk permissibly may face multiple vehicular
manslaughter while intoxicated charges. (Id. at pp. 349-350.)
And further, that person may be separately punished for injuries
inflicted upon different individuals in the same incident. (People
v. McFarland (1989) 47 Cal.3d 798, 803-804.) In contrast, this
Court observed in Vargas that the defendant’s prior convictions
for carjacking and robbery “cannot be considered two different
crimes” because of a specific statutory rule against punishing

them separately. (Vargas, supra, 59 Cal.4th at p. 647.) Itis

11 Gross vehicular manslaughter while intoxicated is
defined as “the unlawful killing of a human being without malice
aforethought, in the driving of a vehicle, where the driving was in
violation of Section 23140, 23152, or 23153 of the Vehicle Code,
and the killing was either the proximate result of the commission
of an unlawful act, not amounting to a felony, and with gross
negligence, or the proximate result of the commission of a lawful
act that might produce death, in an unlawful manner, and with
gross negligence.” (§ 191.5, subd. (a).)
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therefore questionable whether the premise of Vargas’s holding—
that the strike convictions were based on the same criminal act—
even pertains here. At the very least, Shaw’s prior convictions,
and his acts supporting them, were qualitatively different from
Vargas’s in a way that is directly relevant to the Romero analysis.

Moreover, even if Shaw’s prior convictions could be
considered single-act strikes in the same sense discussed in
Vargas, the Romero analysis here is still markedly different.
Unlike the defendant in Vargas, Shaw was properly punished
separately for his prior convictions under California’s
longstanding multiple-victim rule. As this Court explained in
Neal, supra, 55 Cal.2d 11, while multiple punishment for
convictions based on the same act or course of conduct is
generally prohibited by section 654, multiple convictions may be
separately punished when they arise from “an act of violence with
the intent to harm more than one person or by a means likely to
cause harm to several persons.” (Id. at pp. 19-20.) In this
situation, multiple punishment is warranted because the
defendant who inflicts, or intends to inflict, harm on multiple
people “is more culpable than a defendant who harms only one
person.” (Id. at p. 20.) Thus, the ultimate purpose of section
654—“to insure that the defendant’s punishment will be
commensurate with his criminal liability”—is served by imposing
separate punishment based on each victim. (/bid.)

This Court has repeatedly reaffirmed Neal’s holding. (See
People v. Latimer (1993) 5 Cal.4th 1203, 1205-1206 [following

stare decisis principles and declining to overrule Neal]; see also
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People v. Correa (2012) 54 Cal.4th 331, 341 [“For the reasons we
gave in Latimer . .. we have not repudiated the long-standing
holding of Neal”].) And as the Rusconi court observed, the
multiple-victim principle “was well settled long before adoption of
the three strikes law in 1994.” (Rusconi, supra, 236 Cal.App.4th
at p. 280.) The framers of the Three Strikes law would therefore
have understood that principle and its direct relevance to the
punishment scheme the Three Strikes law was designed to
implement. (See Lance W., supra, 37 Cal.3d at p. 890, fn. 11.) In
other words, “[1]t is not reasonable to believe that the authors of
the three strikes law nonetheless intended that, under the new
law, violent offenders who injure multiple victims should be
treated like offenders who only injure one individual.” (Rusconi,
at p. 280.) “Such a dramatic and lenient departure from the
severe punishment the law had already recognized the
perpetrators of multivictim violence deserve would be at direct
odds with the overall purpose of the three strikes law.” (Id. at
pp. 280-281.)

Significantly, in Vargas, this Court distinguished the
defendant’s prior strike convictions from those at issue in Benson
on the basis of reasoning parallel to that of the multiple-victim
principle: “As we stated in Benson, ‘the electorate and the
Legislature rationally could—and did—conclude that a person
who committed additional violence in the course of a prior serious
felony (e.g., shooting or pistol-whipping a victim during a
robbery, or assaulting a victim during a burglary) should be

treated more harshly than an individual who commaitted the
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same initial felony, but whose criminal conduct did not include
such additional violence.” (Vargas, supra, 59 Cal.4th at p. 646.)
Vargas reasoned that, although the Legislature had criminalized
the defendant’s conduct in different ways, it had not done so in a
manner reflecting that the conduct was “more blameworthy, or
more dangerous, within the meaning of the Three Strikes law,” as
1t had with the crimes in Benson. (Id. at p. 647.) Here, in
contrast, California law does punish Shaw’s prior convictions
more harshly because of “additional violence.” The multiple-
victim principle squarely applies to Shaw’s prior strikes, which,
unlike Vargas’s, properly called for separate punishment when
his sentence was imposed in the prior proceeding. (See Supp. CT
9, 15; 2CT 312, 318, 392, 424.)

In support of his position that the multiple-victim sentencing
principle does not distinguish his case from Vargas, Shaw argues
that the Three Strikes law’s tiered penalty structure is
necessarily “quantitative,” which he construes to mean that it
calls for a third strike sentence only on the basis of “two prior
acts.” (OBM 35-36.) He invokes a portion of the Vargas opinion
in which the Court analogized to a baseball batter and reasoned
that Vargas had only taken “two swings of the bat” rather than
three. (OBM 34-35; Vargas, supra, 59 Cal.4th at p. 647.)
According to Shaw, “Nothing in the law’s language, intent, or
purpose supplies any ground either to import an exception for a
prior single act that harms multiple victims or otherwise to count
one swing of the bat as two strikes.” (OBM 38.) That reasoning

1S unpersuasive.
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The baseball metaphor this Court employed in Vargas, while
useful, is not as rigid or comprehensive as Shaw suggests. To be
sure, one way to interpret the spirit of the Three Strikes law is
that an offender will typically have three discrete chances at
committing a qualifying strike, separated by an opportunity to
reflect and conform to the law. To that extent, the “swings of the
bat” metaphor may very well describe the usual third strike case,
in which the defendant has in fact taken two prior “swings” by
having committed two separate acts resulting in strikes. And it
may also accurately describe how the voters understood the law
would work as a general proposition. But that does not mean
that the “swings of the bat” metaphor describes the full scope or
contours of the Three Strikes law’s spirit in all situations.
Indeed, although the baseball metaphor is supported by the
colloquial title of the law and its proponents’ use of the term
“strikes” to describe the new tiered sentencing scheme, the
proposition’s ballot materials themselves did not expressly
analogize to “swings of the bat.” (See Voter Information Guide.,
Gen. Elec. (Nov. 8, 1994), pp. 32-37.)12

Even when one “swing of the bat” can be said to have
resulted in two strikes, the ultimate question for purposes of the

Romero analysis 1s still whether every reasonable person would

12 And of course, a strike in baseball may be achieved
without swinging the bat at all. (See, e.g., Major League Baseball
Official Baseball Rules (2025 ed.), p. 155 [one definition of a
strike is “a legal pitch [which is] not struck at, if any part of the
ball passes through any part of the strike zone”], available at
<<https://mktg.mlbstatic.com/mlb/official-information/2025-
official-baseball-rules.pdf>> (as of May 22, 2025).)
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conclude that, although the prior convictions qualify as strikes
under the law’s plain statutory terms, the case nonetheless falls
outside the spirit of the Three Strikes law. (See Vargas, supra,
59 Cal.4th at pp. 641-642.) That is not true in cases like this one,
involving prior convictions that harmed multiple victims and
therefore resulted in separate punishment in the original
proceeding. As the Court of Appeal in Rusconi correctly noted,
the multiple-victim sentencing principle is not “abstract or
esoteric” but for more that 50 years has been reaffirmed
“repeatedly and in varying sentencing contexts.” (Rusconi, supra,
236 Cal.App.4th at p. 280.) The Three Strikes law is properly
presumed to have taken that principle into account, which 1s
entirely consistent with this Court’s observation that the Three
Strikes law “was motivated . . . by the voters’ desire for longer
sentences and by a mistrust of judges.” (Romero, supra, 13
Cal.4th at p. 528.) In light of that, a reasonable person could
conclude that it is within the spirit of the Three Strikes law to
treat as separate strikes prior convictions that harmed multiple
victims and thus were punished separately.

To take an extreme example, “a defendant who chooses a
means of murder that places a planeload of passengers in danger,
or results in injury to many persons, is properly subject to greater
punishment than a defendant who chooses a means that harms
only a single person.” (Neal, supra, 55 Cal.2d at p. 20; see also
Rusconi, supra, 236 Cal.App.4th at p. 280.) If a defendant who
brought down a commercial airliner or leveled a building full of

people were later convicted of another felony, at the very least a
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reasonable person could view the case as meriting a third strike,
rather than only a second strike, sentence.

But even a less extreme example, like this case or Rusconi,
suffices to illustrate that Vargas’s rationale does not hold where
the multiple-victim principle applies. Shaw (like Rusconi) killed
two people in a drunk driving incident, resulting in two vehicular
manslaughter convictions that were separately punished, and he
was subsequently convicted of a new felony in another drunk
driving incident. (Supp. CT 9, 15; 1CT 264-268; 2CT 312, 318;
Rusconi, supra, 236 Cal.App.4th at pp. 275-276.) In denying
Shaw’s Romero motion, the trial court correctly observed that it
was “lucky” Shaw had not killed anyone when committing his
current offense. (11RT 724-725.) It also concluded that Shaw
had not made any effort to curb his risky behavior stemming
from his long-term addiction but had continued to drive while
under the influence of drugs and knowing the potentially fatal
consequences. (11RT 725, 728-730.) In the court’s words, despite
Shaw’s past behavior and criminal history, “he’s exactly the same
person. He’s still driving a car and still driving under the
influence of drugs. The only difference is that nobody was killed
or seriously injured on the current offense.” (Ibid.)

There is little reason to think that the framers of the Three
Strikes law would have considered a ticking time bomb like Shaw
(or the defendant in Rusconi) to fall outside the spirit of the
enhanced sentencing scheme for which he qualified, affording
him another chance to continue the same reckless behavior and

potentially kill yet another innocent person before receiving a
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third strike sentence. Instead, this is just the type of case in
which the voters were told that a third strike sentence would stop
the criminal justice system’s “revolving door” and “savel[e] lives”
by “keep[ing] career criminals . . . behind bars.” (Voter
Information Guide, Gen. Elec. (Nov. 8, 1994) p. 36.) Certainly,
not every reasonable person would conclude otherwise.

Shaw’s case is therefore not controlled by the reasoning in
Vargas. Rather, where single-act prior strikes harmed multiple
victims, trial courts retain their well-established discretion under
Romero to determine, on a case-by-case basis, whether the
circumstances present the extraordinary situation in which the
defendant should be considered to fall outside the spirit of the
Three Strikes law. Of course, that the prior convictions arose
from a single act would inform the Romero analysis—and would
perhaps even be a significant factor in that analysis. But that
factor alone would not require the court to treat the prior

convictions as a single strike without further consideration.!?

13 Shaw makes no argument in his opening brief that the
trial court abused its discretion under Romero for a reason other
than treating his prior convictions as separate strikes. (OBM 41-
42.) Nor did he raise any such issue in his petition for review.
(See Cal. Rules of Court, rule 8.516(a).) Respondent therefore
does not address the remaining reasons the trial court gave for
denying Shaw’s Romero motion.
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CONCLUSION
The judgment of the Court of Appeal should be affirmed.
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