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IN THE SUPREME COURT OF CALIFORNIA

PEOPLE OF THE STATE OF
CALIFORNIA,

Case No. S286297

o Court of Appeal Case No. H050122
Plaintiff and Respondent,

(Monterey Co. Sup. Ct. Case Nos.

v 20CR010763; 20CR008059;
21CR000245; 21CR001076; and
CHRISTOPHER COFER 91CR001243)

Defendant and Appellant.

This Court has granted review of the following issue:

Is a defendant facing multiple cases entitled to have all of his
presentence custody credited against each case, even though remanded
on some but not all of the cases, where the trial court resolves all of the
cases together in a single proceeding and imposes concurrent terms and
where the defendant was not then subject to any other judgments or

probationary terms?

Summary of Argument
Over a period of six months, appellant committed a series of
vehicle and commercial burglaries. With each new offense, the
prosecution opened a new case, resulting in five separately-filed cases.

As the attached chart depicts, appellant’s custody status varied both



over the course of a given case and also across the five cases at any
given time.'

The issue in this case centers on the period of time beginning
with appellant’s arrest in February 13, 2021, to his sentencing on
March 30, 2022, a period of 410 days. During that time, appellant was
in continuous physical custody, awaiting trial in all five cases. The
same superior court judge presided over all five cases and conducted
unitary hearings during the pre-trial stage. (2ART 338-587.) The trial
court ordered appellant remanded in the last two cases filed, cases D
and E, the misdemeanor cases. The trial court ordered appellant either
“released on bail” or “released on own recognizance” (OR) in the first
three cases, cases A, B, and C, the felony cases. At sentencing, the trial
court awarded presentence custody credits only in the misdemeanor
cases where 1t had remanded appellant and denied presentence credits
where appellant ostensibly was “on bail,” yet imprisoned.

Appellant appealed, claiming that he was entitled to presentence
credits in each of the five case because each case satisfied this Court’s

strict causation test, applicable in multiple restraint cases. (See In re

1. Pursuant to California Rules of Court, rule 8.204(d), the attached
chart is part of the record on appeal. The chart was attached to the
Declaration of Counsel in support of appellant’s motion for correction of
presentence credits (§ 1237.1). On March 3, 2023, the record on appeal
was corrected to include appellant’s section 1237.1 motion and exhibits.

As a point of clarification, the five cases are identified in the
attached chart by their superior court case numbers. In respondent’s
brief, respondent referred to the cases as A, B, C, D, and E. The Court
of Appeal adopted the alphabetic designations, as does appellant here:
Case No. 20CR008059 1s case A; Case No. 20CR010763 1s case B; Case
No. 21CR00245 1is case C; Case No. 21CR001076 1s case D; and Case
No. 21CR001243 is case E. The attached chart remains unchanged
since made part of the record on appeal.
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Rojas (1979) 23 Cal.3d 152 (Rojas); In re Joyner (1989) 48 Cal.3d 487
(Joyner); and People v. Bruner (1995) 9 Cal.4th 1178 (Bruner).) In a
divided opinion, the majority of the Court of Appeal straightforwardly
applied this Court’s well-established precedent for multiple restraint
cases and reversed the trial court’s denial of presentence credits for
cases A, B, and C. Beginning with Rojas, this Court employed a strict
causation test, under which the defendant must demonstrate that his
presentence incarceration did not have some other cause. (Rojas, supra,
23 Cal.3d 152, 156-157.) The Rojas Court stated that this approach is
both protective of the presumption of innocence that a defendant enjoys
pre-conviction and also avoids a windfall where the second proceeding
has no bearing on the defendant’s liberty. (Ibid.)

Years later, in Joyner and Bruner, this Court applied the strict
causation test in cases presenting very different procedural postures.
(Joyner, supra, 48 Cal.3d 487; Bruner, supra, 9 Cal.4th 1178.) Most
notably, in Bruner, the Court examined five different episodes of
misconduct that led to multiple proceedings and for which Bruner was
sentenced on three separate occasions. (Bruner, supra, 9 Cal.4th 1178,
1181-1182.) Analyzing each point in time, the Court asked whether or
not Bruner’s imprisonment was unavoidable because it had been
ordered in a different case or parole revocation proceeding.

The Court of Appeal’s majority analysis mirrored that of Rojas,
Joyner, and Bruner. Looking past the trial court’s technical custody
label, the majority focused on appellant’s actual physical custody
status, whether imprisoned or at liberty. Specifically, appellant was in

pre-conviction status in all five cases; he was not then serving a



sentence on any other judgment; and “but for” his presentence remand
in cases D and E, he would have been at liberty.

Justice Lie, in dissent, would have awarded presentence credits
only in those cases where the trial court had ordered appellant
remanded. Justice Lie stated, “It is true that my disagreement with the
majority turns on what it aptly terms a ‘purely technical’ distinction in
custodial status.” (Cofer, supra, 103 Cal.App.5th 333, 345-346.)
Similarly, respondent argues that section 2900.5 does not entitle
appellant to presentence custody credit in the three cases where,
according to his custody status, he was “out of custody.” (OBM 7, 24, 31,
43.) This approach presumes that presentence credits are not earned
according to the strict causation test, but by the trial court’s custody
status label, whether or not reflective of a defendant’s actual physical
custody. The majority view correctly focused on appellant’s physical
custody, an approach that aims to ensure equal time is served by both
those defendants who can and who cannot afford to post bail.

Accordingly, appellant respectfully requests that this Court
affirm the Court of Appeal’s holding and remand the case to the trial

court for correction of appellant’s presentence credits.



STATEMENT OF THE CASE

A. The original adjudication in the trial court.

On November 10, 2020, the Monterey County District Attorney
charged appellant by Information in case No. 20CR008059 (case A)
with second degree vehicular burglary (§ 459; count 1); possession of
burglary tools (§ 466; count 2); driving without a license (Veh. Code, §
12500, subd. (a); count 4); grand theft of personal property (§ 487, subd.
(a); count 6); and felony receiving stolen property (§ 496, subd. (a);
count 7). The Information alleged that appellant had suffered a prior
strike conviction (§§ 667, subds. (b)-(i), 1170.12). (1ACT 63-66.)

On March 23, 2021, the Monterey County District Attorney filed
Informations charging appellant in four additional cases: case No.
20CR010763 (case B), case Nos. 21CR00245 (case C), 21CR001076 (case
D), and 21CR001243 (case E). (1ACT 148, 151, 155.) .

In case No. 20CR010763 (case B) the Information charged
appellant with second degree vehicular burglary (§ 459; count 1) and
grand theft (§ 484g, subd. (a); count 2). The Information also alleged
that appellant had suffered a prior strike conviction (§§ 667, subds. (b)-
(1), 1170.12). (1CT 19-21.)

In case No. 21CR00245 (case C), the Information charged
appellant with felony second degree commercial burglary (§ 459; count
1) and misdemeanor vandalism (§ 594, subd. (b)(2)(A); count 2). The
Information alleged that appellant had suffered a prior strike
conviction (§§ 667, subds. (b)-(i), 1170.12). (1ACT 148-150.)

In case No. 21CR001076 (case D), the Information charged
appellant with felony second degree commercial burglary (§ 459; count

1); possession of burglary tools (§ 466; count 2); and possession of a
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narcotics injection or ingestion device (Health. & Saf. Code, § 11364,
subd. (a); count 3). The Information alleged also that appellant had
committed the burglary while on bail or released on his own
recognizance in cases A, B and C (§ 12022.1, subd. (b)) and that he had
suffered a prior strike conviction (§§ 667, subds. (b)-(1), 1170.12). (1ACT
151-154.)

In case No. 21CR001243 (case E), the Information charged
appellant with second degree burglary (§ 459; count 1) and also alleged
that he had suffered a prior strike conviction (§§ 667, subds. (b)-(1),
1170.12). (1ACT 155-157.)

On January 26, 2022, all five cases resolved in a single plea
agreement that included a stipulated six-year term. On March 30, the
trial court imposed sentence on all five cases. (1RT 8.) The trial court
sentenced appellant to the stipulated six-year term in case B and ran
all other terms concurrent that term. (CT 56-57, 96-97; 1ACT 283-291;
2ACT 334-335.)

In case B, appellant pled no contest to the second degree
vehicular burglary count (count 1) and admitted the prior strike
conviction allegation in exchange for a stipulated six-year prison term
and the dismissal of the remaining counts in that case, with a Harvey
waiver.” (CT 48-49.) The sentences imposed on all other cases were
ordered to run concurrently to the sentence imposed on case B.

In case A, the trial court dismissed the prior strike conviction
allegation at the prosecutor’s request. Appellant then pled no contest to

the second degree vehicular burglary count (count 1) in exchange for

2. People v. Harvey (1979) 25 Cal.3d 754 [trial court may considered
dismissed charges at sentencing and order victim restitution].
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the dismissal of the remaining counts, with a Harvey waiver and a
stipulated sentence of two years to be served concurrently with the
punishment in case B. (1ACT 257-258.)

In case C, the trial court struck the prior strike conviction
allegation at the prosecutor’s request. Appellant pled no contest to
second degree commercial burglary (count 1) in exchange for the
dismissal of the remaining counts, with a Harvey waiver and a two-
year prison term to be served concurrently with the term in case B.
(1ACT 260-261, 266-268.)

In case D, at the prosecutor’s request, the trial court amended the
Information to reduce the charge to misdemeanor second degree
commercial burglary count (count 1). Appellant pled no contest in
exchange for the dismissal of the remaining counts, with a Harvey
waiver. The trial court imposed a one-year jail term to be served
concurrently with the term in case B. (1ACT 262-263.)

In case E, at the prosecutor’s request, the trial court amended the
Information to reduce the charge to a misdemeanor second degree
burglary count (count 1). Appellant pled no contest to that count in
exchange for the dismissal of the remaining counts with a Harvey
waiver and imposed a one-year jail term to be served concurrently with
the term imposed in case B. (1ACT 264-265.)

In case A, the court awarded 66 days of custody credit and 66
days of conduct credit. (CT 97; 1ACT 283-284; 2ACT 334-335.) In case
B, the court awarded 21 days of custody credit and 20 days of conduct
credit. (CT 57, 97; 2ACT 335.) In case C, the court awarded 225 days of
custody credit plus 224 days of conduct credit. (CT 97; 1ACT 286-287;
2ACT 335.) In case D, the court awarded 183 days of custody credit

12



plus 182 days of conduct credit. (IACT 288-289; 2ACT 335.) In case E,
the court likewise awarded 183 days of custody credit plus 182 days of
conduct credit. (1ACT 290.)

The trial court granted appellant’s request for a certificate of
probable cause to appeal his credits calculation only. (CT 98-99.)

B. The trial court’s adjudication of appellant’s motion for
correction of presentence credits (§ 1237.1).

On December 15, 2022, appellant filed in the trial court a section
1237.1 motion for correction of his presentence credits. (2ACT 338-587.)
Appellant requested the following corrections: (1) an award of dual
presentence credits for the time when he was physically incarcerated
but ostensibly on bail or on his own recognizance in cases A, B, and C;
(2) presentence credit for the days following his arrest and before he
was released on his own recognizance in cases B and C; and (4) re-apply
the unused presentence credits from the misdemeanor cases (D and E)
to case B to reduce his term of imprisonment. (2ACT 338-587.)

On January 24, 2023, in a written ruling, the trial court granted
presentence credit in cases B and C for the days following appellant’s
arrest and his release OR, but denied all other requests. (2ACT
594-596.) In denying appellant’s request for dual credits, the trial court
cited to the Sixth District’s decision in People v. Jacobs.” (2ACT 1-2; see
also Jacobs, supra, 220 Cal.App.4th 67, 77-86.) In denying appellant’s
request to re-allocate excess credits from the misdemeanor cases to case
B, the court concluded that appellant already received credit for those
days in case C, so experienced no dead time. (2ACT 594-596; see
Appendix 1.)

3. People v. Jacobs (2013) 220 Cal.App.4th 67.
13



Appellant appealed to the Sixth District Court of Appeal. In a
divided published decision, the Court reversed the trial court’s denial of
dual credits. (See People v. Cofer (2024) 103 Cal.App.5th 333 (Cofer).)
On August 5, 2024, respondent petitioned for review, which this Court
granted on October 2, 2024.

STATEMENT OF FACTS

Because the facts of the underlying crimes are not relevant to the
issues addressed on appeal, they are described briefly below. Between
September of 2020 and February of 2021, appellant committed a series
of burglaries in Monterey County.

On September 26, 2020, appellant broke into locked vehicles in
the Point Lobos State Natural Reserve parking lot and stole personal
items from inside the vehicles. (1CT 27-28 [Case A, No. 20CR008059
and Case B, No. 20CR010763].) On January 9, 2021, while on bail,
appellant stole go-carts from a laundromat’s storage unit in Seaside.
(1CT 29 [Case C, No. 21CR000245].) On January 12, 2021, appellant
stole 12 bottles of wine, as well as bags of recyclables, from storage
cabinets located in an apartment complex carport. (1CT 29 [Case E, No.
21CR001243].) On February 13, 2021, appellant was observed on a
surveillance video as he walked the perimeter of a building owned by
Cagwin & Dorward Landscaping, attempting to open locked doors.
(1CT 30 [Case D, No. 21CR001076].)

Below is an overview of appellant’s custody status in each of the
five pending cases. The information below is taken from the superior
court’s Minute Orders, as well as the in-out records of the Monterey

County Sheriff’s Probation Department. (ACT 338-587.) These records
14



were attached as exhibits to appellant’s motion for corrections of
sentence.

Case A.

On September 27, 2020, appellant was arrested and remained in
custody until November 10, 2020, when he posted bail and was
released. (Exh. 1, p. 1, 19-20; Exh. 2, p. 1.)

On January 12, 2021, appellant was incarcerated briefly
(January 12 to January 18) on new charges brought in cases B and C.
(Exh. 1, p. 54, 109.) The Court did not revoke appellant’s on bail status
in this case. (Exh. 1, pp. 21-22, 29-30.)

On February 13, 2021, while appellant remained released on bail
in this case, he was taken into custody to answer in two new cases: No.
D and E (Exh. 1, pp. 141, 177; Exh. 2, pp. 1-2.) On August 18, 2021, the
court revoked appellant’s on-bail status and ordered him remanded to
Monterey County Sheriff’s Office for a competency evaluation (§ 1368).
(Exh. 1, p. 31.) On September 1, 2021, the trial court found him
competent to stand trial, discharged the bail bond, and again released
appellant on his own recognizance (OR). (Exh. 1, pp. 33-34.)

On March 25, 2022, the trial court remanded appellant pending
sentencing. (Exh. 1 pp. 42, 43.) On March 30, 2022, the trial court
sentenced him. (Exh. 2.)

Case B.
On January 12, 2021, appellant was arrested. (Exh. 2, p. 1.) On
January 14, 2021, the trial court ordered him released OR, citing the
Chief Justice’s emergency COVID zero-bail schedule. (Exh. 1, pp. 57-58

[“Bail 1s set at $0 per the emergency bail schedule”].) However, the
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Monterey County Sheriff’'s Department records indicate that he was not
actually released from custody until January 18.* (Exh. 2, p. 1.)

On February 13, 2021, while still on OR status in this case,
appellant was remanded to custody in two other cases [cases D and E].
(Exh. 2, pp. 1-2.) He would remain incarcerated until his sentencing on
March 30, 2022. (Exh. 2, pp. 1-2.)

Despite his incarceration, appellant’s custody status remained
“released OR” in this case, except for the brief period from August 18-
September 1, 2021, when the court revoked his OR status and
remanded him to the Monterey County Sheriff’s Office to undergo a
competency evaluation (§ 1368). (Exh. 1, p. 86.) On September 1, 2021,
the court found him competent to stand trial and restored his OR
status. (Exh. 1, p. 88-89.) Though appellant remained in custody, the
trial court continued his OR release until March 25, 2022, when the
court remanded him pending sentencing. (Exh. 1, p. 98.) He remained

in custody until his sentencing on March 30, 2022. (Exh. 1, pp. 99-100.)

Case C.

On January 12, 2021, appellant was arrested on suspicion of
second degree commercial burglary. (§ 459). (Exh. 1, pp. 109-110.) On
January 14, 2021, the court released appellant OR, in accordance with
the Chief Justice’s COVID emergency order. (Exh. 1, pp. 112-113 [“Bail
1s set at $0 per the emergency bail schedule.”].) The Monterey County
Sheriff’s Department records indicate, however, that appellant was not

actually released from custody until January 18. (Exh. 2.)

4. On the section 1237.1 motion, the Superior Court awarded appellant
7 additional days for his custody from January 12-18 in this case and
Case No. 00245. (Superior Court Order, p. 2.)

16



On February 13, 2021, while still on OR status in this case,
appellant was remanded to custody in two other cases [cases D and E].
(Exh. 2.) On August 18, 2021, the court remanded appellant to the
custody of the Monterey County Sheriff's Department for a competency
evaluation (§ 1368). (Exh. 1, p. 124.) On September 1, 2021, the court
found him competent to stand trial. (Exh. 1, p. 126.) This time, rather
than continue him OR, the trial court remanded him to Monterey
County Sheriff’s Department. (Exh. 1, p. 127.) He remained in custody
until his sentencing on March 30, 2022. (Exh. 1, pp. 136-137.)

Case D.

On February 13, 2021, appellant was arrested on suspicion of
second degree commercial burglary. (Exh. 1, p. 141.) The trial court
remanded him to custody. (Exh. 1, p. 145.)

On August 18, 2021, the trial court remanded appellant to the
custody of the Monterey County Sheriff for a competency evaluation
(exh. 1, p. 164) and upon finding him competent to stand trial, the trial
court again ordered him remanded to custody until his sentencing on
March 30, 2022. (Exh. 1, p. 165.) On January 26, 2022, the prosecution
amended the complaint to reduce the charge to a misdemeanor. (Exh. 1,
p. 170.) By that time, however, appellant had fully served the
maximum term of custody for a misdemeanor (184 days), which he

completed on August 14, 2021.

Case E.
On February 13, 2021, appellant was arrested in case E. (Exh. 1,
p. 177; Exh. 2, p. 2.) The trial court remanded him to custody. (Exh. 1,
p. 181.)

17



On August 18, 2021, the court remanded appellant to the custody
of the Monterey County Sheriff for a competency evaluation. (Exh. 1, p.
192.) On September 1, 2021, upon finding appellant competent to stand
trial, the trial court remanded him to Monterey County Jail until his
sentencing on March 30, 2022. (Exh. 1, p. 194.) On January 26, 2022,
the prosecution amended the complaint to reduce the charge to a
misdemeanor. (Exh. 1, p. 198.) Appellant remained in custody until his

sentencing on March 30, 2022.

ARGUMENT

THE COURT OF APPEAL STRAIGHTFORWARDLY APPLIED
THIS COURT’S CONSISTENT INTERPRETATION OF SECTION
2900.5 AND CONCLUDED THAT APPELLANT IS ENTITLED TO
PRESENTENCE CREDITS FOR HIS TIME IN PHYSICAL
CUSTODY IN EACH CASE, AS HE WAS NOT THEN SERVING
ANY OTHER SENTENCE OR RESTRAINT.

The majority decision of the Court of Appeal began by citing to a
sentencing court’s obligation under subdivision (a) of section 2900.5.
That subdivision mandates that, when a defendant is in pretrial
custody, all days “shall be credited upon his or her term of
imprisonment.” (Cofer, supra, 103 Cal.App.5th 333, 337, quoting §
2900.5, subd. (a), § 4019, subd. (a)(1); see also People v. Taylor (2004)
119 Cal.App.4th 628, 647 [“A sentence that fails to award legally
mandated custody credit is unauthorized. . . .”].) Much of this Court’s

precedent is informed by that overriding sentencing obligation.
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A. In multiple restraint cases, this Court repeatedly has
interpreted section 2900.5, subdivision (b), to mean that a
defendant held in custody ahead of trial is entitled to have
that time credited against his sentence unless the case had
no impact on his liberty because his loss of liberty can be
attributed to some other restraint.

An accepted principle in multiple restraint cases holds that,
“when concurrent sentences are imposed at the same time, presentence
custody is credited against all.” (Bruner, supra, 9 Cal.4th 1178, 1192,
fn. 9.) Thus, section 2900.5, subdivision (b), awards duplicative
presentence credits in multiple restraint cases, but “only where the
custody to be credited is attributable to proceedings related to the same
conduct for which the defendant has been convicted.” (§ 2900.5, subd.
(b).) This Court consistently has interpreted the phrase “attributable to
proceedings related to the same conduct for which the defendant has
been convicted.” (See Rojas, supra, 23 Cal.3d 152; Joyner, supra, 48
Cal.3d 487; and Bruner, supra, 9 Cal.4th 1178.)

1. This Court’s interpretation of section 2900.5,

subdivision (b), as applied in multiple restraint cases.

In 1979, in Rojas, the defendant was convicted and serving a
sentence for manslaughter when he was charged for an unrelated
murder. (Rojas, supra, 23 Cal.3d 152, 154.) This Court first identified
the theoretical underpinnings of section 2900.5, stating that, “(section
2900.5) pertains to the Pretrial incarceration of a person charged with
crime but not yet tried much less convicted, and therefore clothed with
the presumption of innocence. . . [{] There is no reason in law or logic to
extend the protection intended to be afforded one merely Charged with
a crime to one already incarcerated and serving his sentence for a first

offense who is then charged with a Second crime.” (Id. at p. 156.)
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The Rojas Court denied duplicative credits for Roja’s presentence
time on the second murder, stating “the deprivation of liberty for which
he seeks credit cannot be attributed to the second offense. Section
2900.5 does not authorize credit where the pending proceeding has no
effect whatever upon a defendant’s liberty.” (Rojas, supra, 23 Cal.3d
152, 156.) In its simplest terms, section 2900.5, subdivision (b), screens
out pretrial detainees who would be incarcerated anyway because of an
already-adjudicated conviction, based on different conduct.

In 1989, in Joyner the defendant was arrested in Florida and
charged with grand theft and robbery. (Joyner, supra, 48 Cal.3d 487,
489.) While awaiting trial in Florida, the state of California placed a
hold on the defendant, causing him to be transported to answer charges
in California. (Joyner, supra, 48 Cal.3d 487, 492.) Joyner arrived in
California after having been convicted and sentenced in Florida. He
sought credit against his California sentence for the time beginning
with the California hold.

Interpreting section 2900.5, subdivision (b), the court stated: “a
period of time previously credited against a sentence for unrelated
offenses cannot be deemed ‘attributable to proceedings’ resulting in a
later-imposed sentence unless it is demonstrated that the claimant
would have been at liberty during the period were it not for a restraint
relating to the proceedings resulting in the later sentence.” (Joyner,
supra, 48 Cal.3d 487, 489.) The Court denied the request for credits,
reasoning that, because Joyner continued to serve and to receive credit
towards his Florida sentence, even though in presentence custody in
California, his California custody was “attributable to” his Florida

conviction, and therefore, had no effect on his liberty. (Id. at p. 492.)
20



The Joyner Court, though, was open to Joyner’s argument that,
despite the ongoing Florida proceeding, California’s act of placing a
hold, while he was awaiting trial in Florida, impacted his freedom
because the hold made it impossible to obtain a bond. (Joyner, supra, 48
Cal.3d 487, 492.) Although the Court acknowledged that his claim
might have merit, Joyner was unable to substantiate his contention
that the California hold impaired his ability to obtain a bond, so the
Court denied credit for those days as well.

Finally, in 1995, in Bruner, the defendant had multiple instances
of misconduct, each of which stood to impact his freedom. (Bruner,
supra, 9 Cal.4th 1178, 1180-1182.) The procedural posture of the case
was complex; nevertheless, the Bruner Court employed the same strict
causation analysis.

The multiple, overlapping proceedings in Bruner included: (1) a
conviction for armed robbery, for which Bruner served his term and in
March of 1991 was released on parole; (2) a parole violation for
absconding from parole supervision; (3) a parole violation for credit
card theft; (4) a parole violation for a failed urine test; (5) an arrest on
May 25, 1991, for these parole violations; (6) possession of cocaine
discovered during a search of his person, incident to the May 25 arrest,
for which he was cited and released on his own recognizance; (7) a
parole hold issued on May 25, the same day as his arrest; (8) a July 25,
1991, revocation of his parole, for which he was sentenced to 12
months; (9) a new case filed charging the May 25 cocaine possession;
(10) and a January 3, 1992 guilty plea guilty to cocaine possession and

was sentenced to 16 months for the cocaine possession, concurrent to
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the 12 months previously imposed on the parole revocation.” (Bruner,
supra, 9 Cal.4th 1178, 1180-1182.) Bruner sought duplicate credit for
the time in custody awaiting trial on his May 25 cocaine possession
case, which followed his parole revocation.

Even in this procedurally complex case, the Bruner Court applied
the same strict causation test and denied Bruner’s request for dual
credits. “[A]s Rojas and Joyner made clear, section 2900.5 is intended to
provide equitable treatment for one held in pretrial custody on mere
charges of crime, not to give credit for time already being served and
credited on another term or sentence for unrelated violations.” (Bruner,
supra, 9 Cal.4th 1178, 1192.) The Court concluded that Bruner’s parole
revocation had multiple causes, any one of which would have resulted
in revocation and his return to custody. “Once defendant began serving
a parole revocation term founded upon multiple, unrelated acts of
misconduct, his custody was unavoidable on that basis regardless of the
fact that he was simultaneously awaiting trial on the single criminal
charge. [Citation.]” (Id. at p. 1192.) Bruner would have been in custody
even without the cocaine possession charge; thus, he failed to
demonstrate that his custody was “attributable to anything other than

the unrelated acts which were also at 1ssue in the revocation matter.”

(Ibid.)

5. Bruner was “cited for cocaine possession, then released on his own
recognizance on that charge;” however, he remained in custody because
of a parole hold. He did receive full credit for the time he was ostensibly
released “OR,” but actually in custody, but not pursuant to section
2900.5. The Parole Board regulations require that any time spent in
custody awaiting parole revocation be applied to any sentence imposed
at the revocation. (Bruner, supra, 9 Cal.4th 1178, 1181, fn. 1.)
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Although this Court decided Bruner in 1995, nothing has change
to warrant this Court’s departure from this well-established precedent.
2. Applied here, appellant is entitled to presentence credit
for each of his five cases because in each case, he was in
custody without a conviction. His presentence
imprisonment was attributable to the same conduct
underlying the crimes for which the trial court ultimately

imposed sentence, not to a different judgment or parole
term.

The Court of Appeal majority conducted a straightforward
application of the strict causation test. In each case, all of the time
claimed was presentence time. As the Roja Court noted, section 2900.5
governs situations where a person is charged but not convicted of a
crime, and 1s therefore, “clothed with the presumption of innocence.”
(Rojas, supra, 23 Cal.3d 152, 156.) From February 13, 2021, onward, all
of appellant’s days in custody were pre-sentence time. “Under section
2900.5, a defendant sentenced either to county jail or to state prison is
entitled to credit against the term of imprisonment for days spent in
custody before sentencing as well as those served after sentencing as a
condition of probation. (People v. Johnson (2002) 28 Cal.4th 1050, 1053
(Johnson), citing Rojas, supra, 23 Cal.3d 152, 156 and Bruner, supra, 9
Cal.4th 1178.) The trial court did not impose sentence until March 30,
2022.

None of appellant’s incarceration was attributable to some other
post-conviction imposition of sentence. In Rojas, this Court denied
presentence credit after it determined that the defendant already had
been convicted and was serving a sentence (for manslaughter) in an

already-adjudicated case while awaiting trial in a second murder case.
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(Rojas, supra, 23 Cal.3d 152, 154.) In Joyner, the Court denied
presentence credit for Joyner’s time awaiting resolution of his
California case only after it determined that Joyner’s presentence
imprisonment in the California case had no impact on his liberty
because he was then serving his sentence on the Florida case. (Joyner,
supra, 48 Cal.3d 487, 489.) Applying this analysis directly to this case,
the majority concluded that appellant was entitled to presentence
credit because, unlike the defendants in Rojas and Joyner, appellant
was not “previously the subject of a judgment of conviction or
probationary disposition. Penal Code section 2900.5 requires the trial
court to apply presentence credits for all periods of actual custody

towards all those concurrent sentences.” (Cofer, supra, 103 Cal.App.5th

333, 335.)

B. The majority opinion correctly looked past the fiction that
appellant was “out of custody,” even though imprisoned, and
applied the strict causation test to appellant’s physical
custody or liberty.

The majority opinion also addressed a split between intermediate
appellate courts over whether or not a defendant is entitled to
presentence custody credits if defendant’s actual physical custody
differs from his custody status label. (Cofer, supra, 103 Cal.App.5th
333, 339-340.)

1. The split between People v. Jacobs and People v. Kunath.
In both Kunath and Jacobs, the Courts of Appeal examined a
case involving two overlapping criminal prosecutions, both in the

presentence stage. (See People v. Kunath (2012) 203 Cal.App.4th 906,
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909 (Kunath) and People v. Jacobs (2013) 220 Cal.App.4th 67, 83
(Jacobs).)

In Kunath the defendant was arrested for a drug offense and
released on bond. (Kunath, supra, 203 Cal.App.4th 906, 909.) A short
time later, Kunath was arrested for another, unrelated drug offense;
however, this time, the trial court remanded him pending trial. (Ibid.)
The trial court sentenced Kunath on all charges to concurrent terms.
(Id. at p. 911.) In Jacobs the defendant was arrested and charged with
rape. (Jacobs, supra, 220 Cal.App.4th 67, 72-73.) The trial court
released him on bail, and while on bail, Jacobs committed new offenses
that included another forcible rape. (Ibid.) The trial court resolved
Jacobs’ two cases together and imposed concurrent terms. (Id. at p. 74.)
Thus, the common features with this case are that, in both cases, the
defendants remained incarcerated, though ostensibly released “on bail”
In another presentence case. In both cases, the trial court resolved the
cases 1n a single proceeding and imposed concurrent terms. The two
decisions reached different conclusions.

The Jacobs Court concluded that, because Jacobs was “on bail” in
his first case, he “was not simultaneously in custody on both
charges . .. Defendant has not shown that that proceeding effected any
restraint on his liberty.” (Jacobs, supra, 220 Cal.App.4th 67, 84.) In its
opening brief on the merits, respondent urges the same result here.
Relying on the trial court’s “on bail” custody status label in cases A, B,
and C, respondent asserts repeatedly that appellant was “out of
custody” on those cases during the pretrial phase. (OBM 7, 24, 31, 43.)
Respondent argues, “Regardless of whether multiple cases are jointly

resolved and given concurrent sentences at a single hearing, credit is
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afforded in a case only when the defendant’s custody results from the
offense in that case.” (OBM, p. 31.)

In sharp contrast, the Court in Kunath ruled that dual credits
were required because the defendant was in presentence custody on
multiple cases for which concurrent terms were imposed. (Kunath,
supra, 203 Cal.App.4th 906, 911.) The Kunath Court looked past the
trial court’s custody status label and applied the strict causation test.

[A]t no time did Kunath's presentence custody overlap
custody on a crime for which he had previously been
convicted. Because Kunath was in presentence custody on
mere charges of crimes in both cases, he is entitled to full

credit for the time spent in presentence custody in both
cases.

(Ibid.) The Kunath Court provided a simple example that demonstrates
why dual credits are required by the very nature of concurrent terms.
(Kunath, supra, 203 Cal.App.4th 906, 911.)

Assume two defendants are arrested at the same time and

each is charged with two crimes. Defendant One

immediately posts bail, but Defendant Two does not. One

year later, Defendants One and Two plead guilty to both

crimes and each defendant receives a one-year concurrent
sentence.

(Id. at p. 911.) Under this example, Defendant Two will have spent two
years in custody. Defendant One, however, who has been free on bail
will spend only one year in custody.” (Ibid.) Thus, pursuant to Penal
Code section 2900.5, when “concurrent sentences are imposed at the
same time for unrelated crimes, the defendant is entitled to
presentence custody credits on each sentence, provided he is not also in

postsentence custody for another crime.” (Id. at p. 908.)
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2. The Court of Appeal majority correctly looked past
appellant’s custody status label to apply the strict
causation test, which is necessary to ensure equal time in
custody for those who can and cannot afford bail.

Since Rojas, this Court consistently has decided dual credit
claims in multiple restraint cases based on a defendant’s physical
presence — either at liberty or in custody. The test, as originally framed
in Rojas, was to deny credits where “the pending proceeding has no
effect whatever upon a defendant’s liberty.” (Rojas, supra, 23 Cal.3d
152, 156.) The Court examined whether “[i]t was the new charge which
caused his loss of physical freedom. . ..” (Id. at p. 157.) In Joyner, the
Court rejected Joyner’s claim that the California hold prevented his
release on bail in Florida, stating that Joyner did not establish that the
hold “had any effect upon petitioner’s liberty at any time.” (Joyner,
supra, 48 Cal.3d 487, 492.) The Bruner Court adopted the same
approach.® (Bruner, supra, 9 Cal.4th 1178, 1184, 1189.)

Here, the majority opinion correctly looked past appellant’s
custody label and focused on appellant’s physical custody and stated:

Where a defendant is convicted and sentenced at the same
hearing on multiple open cases, we believe it is fair and

reasonable that the defendant receive credit for all days
actually spent in presentence custody; those days should not

6. The Bruner court adopted the strict causation test, as enunciated in
Rojas and Joyner. (Bruner, supra, 9 Cal.4th 1178, 1184-1185
[defendant must demonstrate that his deprivation of liberty is not
attributable to the service of another sentence].) The issue in Bruner,
however, was slightly different from that in Rojas and Joyner. Bruner’s
current custody could be “attributed” to his earlier parole revocation.
His parole revocation, in turn, had multiple causes, including the
cocaine possession that was his current case. The Bruner Court held
that the cocaine possession had to be the exclusive cause of his earlier
restraint to receive dual presentence credits. (Id. at p. 1191-1192.)
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be limited based on purely technical noncustodial status in
any particular case. Our interpretation can be readily
understood and applied by trial courts because it will reduce
the need to parse actual versus technical custody status in
multiple open cases.

(Id. at p. 341.) The majority’s approach furthers the Legislative purpose
of section 2900.5.

Decisions of this Court have recognized the dual purposes of
section 2900.5. First, the Legislature sought to eliminate “the unequal
treatment suffered by indigent defendants who, because of their
inability to post bail, serve a longer overall confinement for a given
offense than their wealthier counterparts.” (Joyner, supra, 48 Cal.3d
487, 494, citing Rojas, supra, 23 Cal.3d 152, 156.) Second, the
Legislature sought to equalize “the actual time served in custody by
defendants convicted of the same offense.” (Ibid., citing People v. Riolo
(1983) 33 Cal.3d 223, 228.)

In this case, in the two cases for which the trial court ordered
appellant remanded, the trial court set bail at $120,000.00 for Case D
(exh. 1, p. 146) and at $20,000.00 for Case E (exh. 1, p. 181). Because
appellant could not afford bail in cases D and E, appellant remained in
custody also on cases A, B, and C from February 13, 2021, through his
sentencing on March 30, 2022, a period of 410 days. His custody status
in A, B, and C was “on bail.” The trial court awarded no presentence
custody credit for that period, apart from 15 days for a competency
evaluation (August 18-September 1, 2021) and 5 days awaiting
sentencing (March 25-30, 2022). (Exh. 3, p. 59, 60.) He will begin to

serve his six-year and two-year terms after he is sentenced.
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That disparate treatment between appellant and someone who
could afford bail is precisely the inequity that the Legislature sought to
avoid. (See Kunath, supra, 203 Cal.App.4th 906, 911 [“presentence
custody credits must apply to all charges to equalize the total time in
custody between those who obtain presentence release and those who

do not.”].)

C. Justice Lie’s dissenting opinion.

In dissent, Justice Lie states, “I read section 2900.5 to mean that
credit for a single period in presentence custody will be given against
multiple concurrent sentences imposed in multiple cases, so long as the
presentence custody 1s attributable to each of those cases.” (Cofer,
supra, 103 Cal.5th 333, 343, Lie, J. dissenting, italics added.) Applied
here, Justice Lie explained:

His presentence credits earned while in actual custody for

cases C, D, and E are not ‘attributable to proceedings

related to the same conduct for which [he] ha[d] been

convicted’ (§ 2900.5, subd. (b)) in cases A and B. [Citation.]

So under the statute, he would not be entitled to credit in

cases A or B for time accrued only in cases C, D, and E.

That all cases were later sentenced in a single coordinated

hearing did not retroactively change his release status in

cases A, B, and C or expand the bases for his confinement
1in cases D and E.

(Id. at p. 343-344, Lie, J. dissenting.) Justice Lie’s explanation appears
to imply that presentence credits are earned only while a defendant’s

custody status is “on remand.”
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1. Under Justice Lie’s analysis, the trial court’s custody
label would control over the strict causation test, with
results that are contrary to the theoretical underpinnings
of this Court’s precedents.

Under the dissent’s theory, only cases D and E “earned”
presentence credits before September 1, 2022, and case C after
September 1, 2022. (Cofer, supra, 103 Cal.5th 333, 343-344, Lie, dJ.
dissenting.) Under Rojas, Joyner, and Bruner, however, appellant has
earned presentence credits also in cases A, B, and C towards any new
terms imposed on those cases.

Applying the strict causation rule, all of appellant’s custody was
presentence, as none of his cases had yet resulted in a conviction. None
of appellant’s presentence custody can be “attributed to” another
sentence or parole revocation term. Although brought separately, all
five cases were resolved together in a single plea proceeding, pursuant
to a global plea agreement. The trial court disposed of all five cases in a
single sentencing proceeding and imposed concurrent terms. Up to the
time of the sentencing proceeding, appellant was an un-convicted
person (shrouded in the presumption of innocence), not serving a
previously imposed term of imprisonment or parole, yet not at liberty.
Subdivision (a) of section 2900.5 requires that a defendant’s sentence
be credited with all of the time spent in presentence custody. (§ 2900.5,
subd. (a); see see also Couzens and Bigelow, Sentencing California
Crimes (August 2022 update), § 15:12, 9 (a) Multiple cases [“If a
defendant is sentenced concurrently, full credits may be awarded in
each case, even when there will be duplication of credits.”].)

In its opening brief on the merits, respondent argues in support

of Justice Lie’s approach and argues that “[t]he statute does not
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authorize custody time attributable to only one case to be credited
against the sentence in a different case that is based on unrelated
conduct.” (OBM 31-33.) First, assuming all custody time is presentence,
section 2900.5 contains no such limitation. (See, Joyner, supra, 48
Cal.3d 487, 496, Broussard, J., dissenting [“the applicable statute and
established case law demonstrate that a defendant facing two
unrelated charges is entitled to pretrial custody credit on each charge
until he starts serving a term of imprisonment on one of them.”].)
Second, the majority of the Court of Appeal has not transferred
presentence credits from one case to another; rather, the majority
applied the strict causation test, applicable in multiple restraint cases,
and concluded that presentence credits were earned in each of the five
cases.

In any event, respondent’s underlying presumption is mistaken,
as trial courts often are urged to move earned presentence credits from
one case to another to avoid dead time. In People v. Sosa, the court
ruled that subdivision (a) of section 2900.5 requires that all pre-
conviction credits be applied to the “term of imprisonment,” which the
Legislature has broadly defined in subdivision (c¢) to include “any term
of imprisonment.” (People v. Sosa (1980) 102 Cal.App.3d 1002,
1005-1006.) The Court went on to state that this provision affords the
sentencing court flexibility to allocate excessive credits from one case to
other cases or to parole periods, rather than to lose the credits. (Ibid.;
see also People v. Gonzalez (2006) 138 Cal.App.4th 246, 254 [earned
presentence credits that cannot be used in one case should be allocated

to another case to avoid “dead time”].)
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2. Neither the legislative history of section 2900.5, nor the
extrinsic evidence that respondent identifies support the
denial of presentence credits in this case.

a. The legislative history on which respondent relies in
its opening brief on the merits does not restrict
presentence credits in a multiple restraint cases to
those cases for which the trial court ordered remand.

In its opening brief on the merits, respondent cites to the custody
credit statute as originally enacted in 1970 to argue that the
Legislature did not intend presentence credits to be transferable
between cases in a multiple restraint situation. (OBM, p. 39-40.)
Respondent states: “At enactment, the statute authorized ‘credit only
for time spent in jail as a result of charges that arose from the same
criminal acts supporting the offense for which [the defendant] was
convicted.” (OBM, p. 39, citing “Assem. Com. on Criminal Justice, Bill
Dig., Assem. Bill No. 1237, supra, as amended May 13, 1971, italics
added.”).) As respondent acknowledges a few lines later, the
Committee’s reference to “the time spent in jail” could not have meant
presentence time because “[p]rior to 1972, there was no statutory
authority in California for an award of credit for presentence
confinement.”” (In re Banks (1979) 88 Cal.App.3d 864, 868 (Banks).) At
that time, credit towards a defendant’s sentence began only after an
inmate was delivered to the Director of Corrections, leading to a period

of “dead time” following sentencing and before transport. (People v.

7. The Chairman’s Directive No. 75/26 describes the system then in
place. (California Adult Authority, Chairman’s Directive No. 75/27,
June 16, 1975.) Discretion rested with the Adult Authority over
whether or not to grant credit for time in custody before sentence was
1mposed. The Adult Authority was the precursor to today’s Parole
Board.
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Williams (1975) 53 Cal.App.3d 720, 723; accord, People v. Hayes (1935)
9 Cal.App.2d 157 [interpreting § 2900].)

Then, in 1970, the U. S. Supreme Court decided Williams v.
Illinois, holding that an Illinois statute that permitted the state to
retain prisoners in custody, after their maximum term is served, to
work off their court-ordered fines, violated equal protection because it
1mpermissibly discriminates against those with the inability to pay.
(Williams v. Illinois (1970) 399 U.S. 235 (Williams).) That same
disparate treatment, often attributable to poverty, occurs in pre-trial
detention. Thus, in response to Williams, in 1971 the California
Legislature enacted sections 2900.5 (felonies) and 2900.6
(misdemeanors), mandating credits for pre-trial detainees, containing
the former language, awarding credit for time attributable to “charges
arising from the same criminal act or acts for which the defendant has
been convicted.” (Former § 2900.5, added by Stats. 1971, c. 1732, § 2.)

In 1976 the Legislature amended section 2900.5 to remove that
wording and to replace it with its current wording, “proceedings related
to the same conduct.” (§ 2900.5, as amended Assembly Bill No. 3653,
[1975-1976 Reg. Sess.], § 2 (AB 3653).) The Court of Appeal found that
the new amended language had nothing to do with a concern over
multiple restraint cases, and respondent appears to agree. (Cofer,
supra, 103 Cal.App.5th 333, 340, fn. 2 [“We conclude . . . that the 1976
amendment does not reveal the Legislature’s intent regarding the

award of credits in circumstances such as those presented here.”]; see

also OBM, p. 40.)
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b. Appellant is entitled to dual credits based on the
application of the strict causation test, whether or not
appellant could have taken steps to avoid having to rely on
the strict causation test.

In its opening brief, respondent points to extrinsic evidence and
argues that steps were available to appellant to avoid the harsh result
of not receiving presentence credit in all five cases. To the extent that
any inaction on appellant’s part is advanced as extrinsic evidence of a
forfeiture or a waiver of presentence credits, respondent is mistaken.
Although a defendant may waive an entitlement to credits, such a
waiver must be made an explicit part of the plea agreement. (See
People v. Kennedy (2012) 209 Cal.App.4th 385, 391 [a waiver of
appellate rights does not include waiver of the right to challenge credits
“where, as here, the plea agreement and waiver of appellate rights
made no mention of conduct credits”’].) Respondent makes no explicit
claim that appellant waived his right to presentence conduct credits.

First, respondent states that appellant could have stipulated to a
consolidation of the cases, rather than to oppose the prosecution’s
motion to consolidate the cases. (OBM, p. 42.) While it is easy now to
see the difficulty that defense counsel’s decision to oppose consolidation
caused, that difficulty was not so clear when the decision to oppose the
motion was made. Defense counsel decided to oppose consolidation long
before he knew how the cases would resolve. On August 18, 2021, the
prosecution filed its written motion to consolidate the cases. (CT 27-34.)
The cases were not resolved until several months later, on January 26,
2022. (1CT 48, 64.)

Second, respondent states that appellant could have moved to

revoke bail. Appellant, in fact, unsuccessfully sought to revoke his bail.
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In his request for a certificate of probable cause, which is submitted
under penalty of perjury, appellant states that he had asked his
defense attorney more than once to revoke his bail, but that it was
never done. (1CT 99.) Whether or not the trial court would have
granted the motion also is unclear. The trial court cited to the COVID
Emergency Bail order as a reason for ordering bail, as appellant was a
non-violent offender. (2ART 338-587; see also exh. 1, pp. 58, cases B
and C.) If the trial court considered itself bound by that order, as
appears to be the case, then a motion to revoke bail would have been
futile.

Third, respondent implies that appellant received some benefit
from having an “on bail” custody status and states, “Had appellant
been released in cases D and E or had those cases been dismissed, he
would not have had to stay in jail on cases A, B, and C given that he
was out of custody on them.” (OBM, p. 43.) The record indicates
otherwise. When appellant had completed his misdemeanor sentences
in cases D and E, the trial court did not release him on bail or on his
own recognizance in cases A, B, or C. Instead, the court promptly
changed his custody status in case C from “OR” to “remand,” while
leaving his custody status unchanged in cases A and B. (Appendix 1.) A
reasonable inference from the trial court’s actions is that it wanted
appellant to remain in custody.

Finally, custody labels should not dictate a defendant’s statutory
right to presentence credits, especially when they do not reflect reality.
For instance, on September 1, 2022, appellant had completed his
sentences in cases D and E, and the trial court changed the custody

label for case C from “OR” to “remand,” presumably to keep appellant
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in custody until sentencing. This change did not signify any actual
change in appellant’s situation. Yet, under Justice Lie’s approach,
appellant would be entitled to presentence credit after September 1,
but not before. For the law to treat appellant so differently before and
after September 1 is difficult to justify, especially when the different
treatment translates to additional time in custody.

The strict causation rule, established through this Court’s
precedents, should govern over the trial court’s custody label. The
superior court minute orders state: “Defendant is to remain on bail.
Defendant is in custody in another case.” (See, e.g., Exh. 1, pp. 24, 25
[case A].) To say that a defendant should “remain” on bail, while
simultaneously acknowledging that he is imprisoned ignores reality.
Both cases were before the same superior court judge, who ordered
appellant remanded into custody in “the other case.” The same trial
court judge was conducting unified pre-trial hearings for all five cases.
(2ACT 338-587.) In actuality, appellant was imprisoned, despite the
fiction of his remaining “on bail.”

“[T]he law aspires to respect substance over formalism and
nomenclature.” (Walker v. Los Angeles County Metro. Transportation
Authority (2005) 35 Cal.4th 15, 22; Berardi v. Superior Court (2008)
160 Cal.App.4th 210, 225.) The majority of the Court of Appeal
correctly looked past the trial court’s fiction of freedom and instead

followed this Court’s precedent and applied the strict causation test.

CONCLUSION
Appellant respectfully asks this Court to affirm the Court of

Appeal’s decision, as it follows this Court’s precedents and best serves
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the Legislature’s purpose of equalizing time served for all defendants

regardless of wealth.

DATED: May 16, 2025 Respectfully submitted,
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Appendix 1
(Custody chart, Christopher Cofer)
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CHRISTOPHER COFER, CUSTODY STATUS FOR PRESENTENCE CREDITS

2020 2021 2022
Sept. | Oct. Nov. Jan. Feb. August Sept. March April
Remanded for March 30
CASE NO. section 1368 eval. sentenced
20CR001243 13-Feb 15-Aug 18-Aug Sept. 1
(M) Arrest/Remand Served 1368 Remand
20CR001076 13-Feb 15-Aug 18-Aug 1-Sep
(M) Arrest/Remand Served 1368 Remand
21CR000245 12-Jan 18-Aug Sept. 1 19-Apr
(F) Arr Release OR In custody & OR 1368 Remand to CDCR
21CRO10763 2Jan ECERN - [ [ I N2
(F) Arr Release OR In custody & OR 1368 OR to CDCR
21CR008059 | 27-Sep 18-Aug [ 4Sep | 25-Mar | 19-Apr
(F)| Arrested on Bail on Bail In custody & On Bail 1368 OR Remand | to CDCR
Remand
On Bail

On own Recogn.
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