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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

1.0, No. S287285
Petitioner,
Court of Appeal No.
V. 3 Civ. C102071
THE SUPERIOR COURT OF Superior Court No.
SAN JOAQUIN COUNTY, STK-MH-LPSC-2016-0000110
Respondent,
(The Hon. Kristine Eagle, Judge of
SAN JOAQUIN COUNTY the San Joaquin Superior Court,
PUBLIC CONSERVATOR, Department 7C)

Real Party in Interest.
TRAVERSE TO THE PUBLIC
CONSERVATOR’S RETURN

TO: THE HONORABLE PRESIDING JUSTICE AND HONORABLE
ASSOCIATE JUSTICES OF THE THIRD APPELLATE DISTRICT OF
THE STATE OF CALIFORNIA:

Petitioner J.O., by and through his counsel, Miriam T. Lyell, Public
Defender of San Joaquin County, and Janis D. Everett and Nelson C. Lu,
Deputy Public Defenders, hereby respectfully replies to the return filed by

Real Party in Interest the San Joaquin County Public Conservator (Public

Conservator) to this Court’s order to show cause:!

! The Public Conservator’s opposition to Petitioner’s motion to strike the Public
Conservator’s return suggests — much to Petitioner’s astonishment — that
Petitioner is not allowed to file a traverse without the Court’s permission.
(Opposition to Motion, pp. 5-6.) Petitioner believes that it is self-evident that
such an argument is absurd. (Cal. Rules of Court, rule 8.487(b)(3).) All further
references to rules are to the California Rules of Court unless otherwise indicated.
It should be further noted that the Public Conservator’s opposition was
mistaken in arguing that rule 8.487 does not govern these proceedings because the
matter is in the Supreme Court rather than the Court of Appeal. The Public
Conservator apparently does not realize that Chapter 7 of Title 8 of the California
Rules of Court — which rule 8.487 belongs to — prominently has the caption of
“Writs of Mandate, Certiorari, and Prohibition in the Supreme Court and the

Court of Appeal[.]” Indeed, this Court issued an order to show cause in this case,
(footnote continued on next page)
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ADMISSIONS, DENIALS, AND ALLEGATIONS.

As noted in Petitioner’s motion to strike the Public Conservator’s
return, the Public Conservator’s return is neither a verified answer nor a
demurrer (rule 8.487(b)(1); Code Civ. Proc., § 10892), nor did it
specifically admit or deny Petitioner’s factual allegations. Therefore, it is
difficult to know what facts the Public Conservator agrees with or disputes
with. Nevertheless, to the extent that Petitioner can discern and parse the
Public Conservator’s return as making factual allegations, Petitioner
admits, denies, and alleges as follows:

1. To the extent that the Public Conservator alleges that it would

be imprudent for the Court to revisit Solberg v. Superior
Court (1977) 19 Cal.3d 182 [137 Cal.Rptr. 460, 561 P.2d
1148] (Solberg) (Return, pp. 5-7), Petitioner denies the
allegation.

2. To the extent that the Public Conservator alleges that “there is

no evidence that Solberg has generated unnecessary
confusion, costly litigation, and inequitable results, and that it

will continue to produce such effects unless and until it is

apparently under rule 8.487. Had the Public Conservator been correct that rule
8.487 does not apply, then, under rule 8.520, Petitioner would still be able to file a
reply brief. (Petitioner is not filing a separate reply to the Public Conservator’s
opposition to the motion because that kind of a reply does not appear to be
authorized by rule 8.54.)
2 All further statutory references are to the Code of Civil Procedure unless
otherwise indicated.
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overruled[]” (Return, p. 7), Petitioner admits, denies, and

alleges as follows:

a.

Petitioner admits that there is no evidence that Solberg
has generated unnecessary confusion.

Petitioner admits that there is no evidence that Solberg
has generated costly litigation.

Petitioner denies that there is no evidence that Solberg
has generated inequitable results, and specifically
alleges that the facts in People v. Superior Court
(Tejéda) (2016) 1 Cal.App.5th 892 [205 Cal.Rptr.3d
200] (Tejéda) and in this case (as well as its
companion cases) demonstrates that it has generated
inequitable results.

Petitioner denies that there is no evidence that Solberg
will continue to produce such effects unless overruled,
and alleges that it will continue to produce such effects

unless at least limited.

To the extent that the Public Conservator alleges that

“Petitioner’s counsel” (San Joaquin County Public Defender)

“also routinely made motions pursuant to ... section 170.6

against Judge Xapuri [B.] Villapudua in al/ conservatorship

10



matters on the [mental health] calendar[]” (Return, p. 7, fn. 2,

italics added; p. 11), Petitioner denies, and alleges, as follows:

a.

Petitioner denies that the Public Conservator has
presented evidence before the Respondent Superior
Court (Hon. Kristine Eagle, Judge), the Court of
Appeal, or this Court, that the Public Defender has
made such blanket section 170.6 motions against
Judge Villapudua.

Petitioner denies that the Public Defender has made, or
will make, such blanket section 170.6 motions against
Judge Villapudua, and alleges that the Public
Defender, in her and her individual deputies’ exercise
of individual, case-based discretion, has on occasions,
but has not frequently, filed section 170.6 motions
against Judge Villapudua on non-mental health cases.
Petitioner alleges that Judge Villapudua was not, at
times relevant to this case, regularly assigned to the
mental health calendar, and that when cases were
reassigned due to usual judge unavailability or
unavailability caused by the Public Conservator’s use
of blanket section 170.6 motions against Judge Erin A.

Guy Castillo (at issue in this case and companion

11



cases), cases were not uniformly assigned to Judge
Villapudua; and that the Public Defender and her
individual deputies then exercised case-by-case
discretion on whether to accept Judge Villapudua or to
challenge her pursuant to section 170.6.

Petitioner denies that the Public Defender’s alleged use
of blanket section 170.6 motions against Judge
Villapudua — which Petitioner denied above — even if
true, has any relevance to the prudence of this Court in
its consideration of overruling or limiting Solberg; and
alleges that, if true — which, again, Petitioner denies —
and relevant, it would only strengthen the argument
that Solberg should be overruled or limited.

Petitioner denies that any of the section 170.6 motions
that his counsel has filed against Judge Villapudua was
“disingenu[ous]” (Return, p. 11), and further alleges
that, even if arguendo true, that does not make his
argument here “disingenu[ous]”; a party can rely on a
standing rule while advocating for its change by this
Court; indeed, that was what the Tejéda court did.

(Tejéda, supra, 1 Cal.App.5th at pp. 895-896 [noting
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its obedience to Solberg while urging for Solberg’s

revisiting].)
To the extent that the Public Conservator appears to allege
that Judge Guy Castillo was actually biased against the Public
Conservator (Return, p. 7, fn. 2), Petitioner denies the
allegation but alleges that, assuming that it is true, the Public
Conservator could have and should have challenged her
pursuant to section 170.1.
To the extent that the Public Conservator appears to deny
having filed a motion to sanction the Public Defender in this
case for objecting to the section 170.6 motion (Return, p. 7,
fn. 2), Petitioner denies the allegation but alleges in the
alternative that, even if the motion was not filed, it was served
on the Public Defender (Exhibit G to the Petition), and that it
had the same effect as if were actually filed.
To the extent that the Public Conservator asserts that
Petitioner’s motion objecting to the Public Conservator’s
section 170.6 motion was not timely (Return, pp. 8-9, fn. 3),
Petitioner denies it — noting that the Court of Appeal had
endorsed the idea that the granting of a section 170.6 motion
is subject to rehearing (7orres v. Superior Court (2023) 94

Cal.App.5th 497 [311 Cal.Rptr.3d 885] (Torres)) and that this
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Court denied review in Torres; and further notes that in order
to preserve a sufficient record that the Public Conservator was
making blanket section 170.6 motions against Judge Guy
Castillo (as opposed to a single motion in this case),
Petitioner had to seek a hearing in the trial court in order to do
so (see People v. Superior Court (Williams) (1992) 8
Cal.App.4th 688, 712 [10 Cal.Rptr.2d 873] (Williams) [to
claim that party making the section 170.6 motion was
impermissibly doing so based on racial discrimination, the
party asserting so has to show so at an evidentiary hearing]) —
and had Petitioner filed a petition for writ of mandate
immediately, he would not have been able to lay such a
record.

To the extent that the Public Conservator alleges that the
proper standard of review is de novo (Return, pp. 9-10),
Petitioner takes no position on that allegation and notes that
the Courts of Appeal have split on the issue. (Tejéda, supra,
1 Cal.App.5th at p. 901 [noting the split as to de novo and
abuse of discretion standards].)

To the extent that the Public Conservator alleges that Judge
Guy Castillo properly granted his section 170.6 motion and

that the Respondent Court properly refused to rehear the
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10.

11.

section 170.6 motion (Return, p. 10), Petitioner admits that
both Judge Guy Castillo and Respondent Court were bound
by Solberg and therefore, were legally required grant the
motion and deny rehearing, and therefore acted properly.
(Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d
450, 455 [20 Cal.Rptr. 321, 369 P.2d 937] (Auto Equity
Sales).)

To the extent that the Public Conservator alleges that
Petitioner “paints a sinister picture of the proceedings at the
Superior Court[]” (Return, p. 11), Petitioner denies it.

To the extent that the Public Conservator alleges that he “did
nothing more than exercise [his] permissible statutory
right[[]” (Return, p. 11), Petitioner admits that the Public
Conservator did exercise his permissible statutory right, but
alleges that the practice, while explicitly permitted by
Solberg, was deemed improper and disapproved by Solberg
and Tejéda (Solberg, supra, 19 Cal.3d at pp. 203-204; Tejéda,
supra, 1 Cal.App.5th at p. 908).

Petitioner alleges that the Public Conservator’s blanket
section 170.6 motion practice against Judge Guy Castillo

impaired judicial independence and, if but only if the Court
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overrules or limits Solberg, should be disallowed; otherwise,
Petitioner alleges (admits) that Solberg permits the practice.

12.  To the extent that the Public Conservator asserts that he
“exercised [his] rights under section 170.6 in good faith[]”
(Return, p. 11), Petitioner admits that the Public Conservator
did so “in good faith” in the sense that the Public
Conservator’s practice was permitted by So/berg but denies it
to the extent that the Public Conservator ignores the parts of
Solberg that condemned the practice.

13.  To the extent that the Public Conservator asserts that this
Court has no power to revisit Solberg and that any revision of
the Solberg rule must come from the Legislature (Return, pp.
12-13), Petitioner denies it for several reasons: Solberg itself
was a judicial opinion from this Court that this Court has the
power to revise; section 170.6, while a legislative enactment,
cannot trump the federal and state constitutions’ requirements
of separation of powers (Springer v. Government of
Philippine Islands (1928) 277 U.S. 189 [48 S.Ct. 480, 72
L.Ed. 845] (Springer); Cal. Const., art. III, § 3%)); and, as the
Public Conservator himself contradictorily admitted, the

courts may enact rules to limit section 170.6 in order to

3 All further references to section 3 are to article II1, section 3 of the California
Constitution.
16



14.

15.

16.

prevent the violation of a constitutional right (Return, p. 12-
13, citing Williams, supra).

To the extent that the Public Conservator alleges that the
concerns in Solberg about blanket section 170.6 motions
eroding judicial independence were overstated (Return, p.
13), Petitioner denies it, and further notes that Tejéda already
convincingly refuted that argument based on the fact that it
requires the judges to themselves violate judicial canons in
order to avoid that result — indeed, that it would be “offensive
to the judiciary.” (Tejéda, supra, 1 Cal.App.5th at pp. 909-
910.)

To the extent that the Public Conservator alleges that
“[s]ection 170.6 reflects an important balance between
judicial independence and the litigant’s right to a fair trial[]”
(Return, pp. 13-14), Petitioner admits that it does so — when
not abused (see Hemingway v. Superior Court (2004) 122
Cal.App.4th 1148, 1158 [19 Cal.Rptr.3d 363] (Hemingway))
— but alleges that, when abused as in 7ejéda and in this case
and its companion cases, the blanket use of section 170.6 as
allowed by Solberg would tend to destroy that balance.
Petitioner continues to allege that the Court should either 1)

overrule Solberg and craft a new rule that limits the abuses of
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section 170.6 that interfere with judicial independence under
section 3 and the analogous implied federal constitutional
requirement for separation of powers, or 2) limit Solberg to
achieve the same means.

L

THE PETITION FOR WRIT OF MANDATE, PRESENTED TO THE
COURT OF APPEAL, WAS TIMELY.

The Public Conservator argues that Petitioner’s petition for writ of
mandate, presented to the Court of Appeal, was untimely under section
170.3, subdivision (d). (Return, pp. 8-9.) Petitioner disagrees. As the
Court of Appeal recently reaffirmed, section 170.6 motions may be
reconsidered, and on such reconsiderations, the 10-day writ timeframe
under section 170.3, subdivision (d) were to start at the time of the
reconsidered ruling. (Torres, supra, 94 Cal.App.5th at pp. 506-511.) In
this case, Petitioner had no opportunity to present to Judge Guy Castillo the
claim that the Public Conservator’s blanket section 170.6 motions against
her were improper before she granted it. Once Judge Guy Castillo granted
the motion in this case, she had no jurisdiction to reconsider the case; only
the Respondent Court (or another superior court judge) could. (/d. at p.
510.) That was what the Respondent Court did. Once it made its ruling,
Petitioner timely filed a writ petition under section 170.3, subdivision (d).

Moreover, the arguments of the Public Conservator — who, later in

the return, admitted that Williams created a proper exception to Solberg

18



(return, p. 12) — would render Williams practically useless as a rule. Ifa
party trying to challenge a Williams-violative section 170.6 motion cannot
return to a trial court to seek reconsideration, backed up by evidence of
improper discrimination, but instead must file the writ petition within 10
days without returning to a trial court, he or she cannot possibly create a
proper record for the Court of Appeal to grant writ relief on. The Public
Conservator’s contrary argument should be rejected.

II.

AS THIS CASE AND ITS COMPANION CASES DEMONSTRATE -
AND AS TEJEDA DEMONSTRATED EVEN MORE STRONGLY -
SOLBERG ALLOWS, IN TEJEDA AT LEAST, INEQUITABLE
RESULTS.

As stated above, the Public Conservator, even though he did not
distinctly admit or deny Petitioner’s specific allegations and make
allegations of his own, appeared to allege that “there is no evidence that
Solberg has generated unnecessary confusion, costly litigation, and
inequitable results, and that it will continue to produce such effects unless
and until it is overruled.” (Return, p. 7.) Petitioner would agree that
Solberg, as a bright-line rule (albeit potentially dictum, as the Tejéda court
observed), did not generate unnecessary confusion or costly litigation. But
Petitioner contends, and believes that it has been shown, that Solberg has

generated inequitable results.

1/
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A. TEJEDA DEMONSTRATES THE INEQUITABLE
RESULTS THAT SOLBERG GENERATED AND WILL
CONTINUE TO GENERATE.

Tejéda is a prime example. In Tejéda, then-Judge Thomas Goethals

(now an associate justice of the Court of Appeal for the Fourth District,
Division Three) had found that the Orange County District Attorney
(OCDA) and the Orange County Sheriff’s Office (OCSO) had engaged in a
long pattern of misconduct to use unreliable informants to elicit inculpatory
information — either actual or manufactured — from criminal defendants,
and then concealed such misconduct, and the Court of Appeal later upheld
the sanctions that Judge Goethals imposed, including the recusal of the
OCDA, calling the Attorney General’s subsequent arguments against such
recusal to be “[n]onsense.” (People v. Dekraai (2016) 5 Cal.App.5th 1110,
1114-1116 [210 Cal.Rptr.3d 523] (Dekraai), italics removed.) As
explained by Tejéda’s summary of the Orange County Superior Court
(OCSC) presiding judge, whose order denying the OCDA’s subsequent
section 170.6 motions against Judge Goethals was later reversed in Tejéda
but not doubted as to his factual recitations, the OCDA was unabashed in
its intent to punish Judge Goethals for daring to rule against him:

In the wake of [Judge Goethals’s] rulings [excluding the

Dekraai defendant’s statements and disqualifying the

OCDA], the [OCDA]’s use of peremptory challenges against

Judge Goethals changed dramatically. The raw numbers are

stark. “For over three years [prior to the rulings], Judge

Goethals was assigned 35 murder cases for trial and was

disqualified once by the People. [For] a period of 18 months
[after the rulings], Judge Goethals was assigned 49 murder

20



cases for trial and was disqualified 46 times by the People.”

... The pattern continued with [Tejéda] and others assigned

to Judge Goethals [thereafter].

(Tejéda, supra, 1 Cal.App.5th at p. 898, alteration marks added by
Tejéda removed, alteration marks and ellipsis added.)

The Tejéda court recited the negative impact on the OCSC’s
administration of justice. The OCDA’s blanket section 170.6 motions
against Judge Goethals caused major backlogs of murders, then other
felony cases, then misdemeanors cases. (/d. at pp. 898-899.) The apparent
solution of reassigning Judge Goethals was deemed offensive to the OCSC
presiding judge:

The [OCSC presiding judge] observed that [he] could simply

reassign Judge Goethals, but declined to do so: “The very

thought of this option is offensive. To allow a party to

manipulate the court into removing a judge from hearing

certain criminal cases — when that judge, in the performance

of his judicial duties, has conducted a hearing which exposed

the same party’s misconduct — not only goes against the very

cornerstone of our society: the rule of law, but would be a

concession against judicial independence.”

(Id. at p. 899, alteration marks added.)

As Dekraai’s recitation of facts showed, the OCDA and the OCSC’s
misconduct was vast in scope and lengthy in time, and Judge Goethals was
well-supported in his rulings. (Dekraai, supra, 5 Cal.App.5th at pp. 1116-
1139.) The OCDA'’s defiance of him, lack of repentance, and lack of

civility toward the deputy public defender who had the temerity of

exposing his misconduct, was also clear:
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[Prosecutor] Wagner agreed that many people in the OCDA’s
office, including “many” in the 15-person homicide unit,
were angry at [defense counsel] Sanders because of his
allegations. Wagner’s admissions of animosity toward
Sanders was sufficient evidence the animosity extended to the
entire defense team. [Prosecutor] Schroeder, the [OCDA]
Rackauckas’[s] chief of staff, publicly stated the motions
were essentially meritless because Wagner, one of the best
prosecutors in the office, said so. Based on this evidence, it is
certainly reasonable to conclude the animosity towards the
defense existed at the highest levels in the OCDA’s office and
permeated the entire office.

(Id. atp. 1148.)
Under this backdrop, the Tejéda court, thoroughly condemning of
the OCDA'’s practice, nevertheless felt compelled to uphold the OCDA’s
blanket section 170.6 motions in light of its obedience to this Court.
(Tejéda, supra, 1 Cal.App.5Sth at p. 901, citing Auto Equity Sales, supra.)
That was not because the Tejéda court agreed with Solberg; rather, it laid
out several respectful criticisms of Solberg:
e That its separation of powers analysis was rigid and inflexible,
and permitted no curbs on abuses of section 170.6. (Tejéda,
supra, 1 Cal.App.5th at pp. 907-908.)

e That, to prevent abuses of section 170.6, it effectively called for
judges to violate their ethical duties to be impartial to the parties.
(Id. at pp. 909-910.)

e That it effectively framed its blanket section 170.6 discussions as
a double dictum. (/d. atp. 910.)

The criticism of Solberg from the Tejéda majority were echoed by

the concurring and dissenting justices. (/d. at pp. 913-920 (conc. opn. of

Aronson, J.); see id. at pp. 927-929 (dis. opn. of Thompson, J.) [arguing
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that the double dictum nature of the discussion allowed the Tejéda court to
depart from Solberg].)

The fact that this pattern of misconduct by the OCDA — and the
subsequent retaliation by the OCDA against Judge Goethals for daring to
rule against him — was required to be upheld by Tejéda under the
compulsion of Solberg — showed that Solberg has, and will, continue to
generate. As the Arizona Supreme Court has astutely observed in an
analogous case in which the Tucson City Prosecutor ordered all of his
deputies to peremptorily challenge a particular magistrate (Judge Fajardo)
on all driving under the influence cases:

We believe ... that the exercise of peremptory challenges by
the City Prosecutor in the manner and for the reasons
described herein was an abuse of the Rules of Criminal
Procedure for two reasons.

First, the procedure infringed upon the obligation of each
Deputy City Prosecutor to exercise his or her individual
professional judgment on a case by case basis. The admitted
policy here was to require each deputy as a matter of policy to
exercise peremptory challenge to Magistrate Fajardo,
regardless of whether the attorney handling the case believed
this was mandated. As the Washington Supreme Court has
noted:

In our view, this fixed formula which requires a
particular action in every case upon the
happening of a specific series of events
constitutes an abuse of the discretionary power
lodged in the prosecuting attorney.

[(State v. Pettitt (1980) 93 Wash.2d 288, 296 [609 P.2d
1364, 1368])] (emphasis in original).
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Second, the policy amounted to an improper attempt to
influence a judge in his judicial decisions. The effect of this
policy was to bring pressure upon Magistrate Fajardo. We
agree with the dissenting opinion of Justice Tobriner [in
Solberg] who stated:

In my view, the use of “blanket” challenges
under section 170.6 to disqualify a judge
because of his judicial philosophy or his prior
rulings on questions of law seriously
undermines the principle of judicial
independence and distorts the appearance, if not
the reality, of judicial impartiality.

([Solberg, supra, 19 Cal.3d at p. 205 (dis. opn. of
Tobriner, J.).]

The hope of the City Prosecutor was that Judge Fajardo
would make rulings favorable to his client. This is always the
hopes of an advocate and it can most often be realized by
adequate preparation and professional exercise of a lawyer’s
skills. The Tucson City Prosecutor’s policy with its attendant
effects was an attempt to intimidate not only Magistrate
Fajardo but by example the entire Tucson City Court. As
such the policy was an abuse of the rules and a threat to the
independence and integrity of the judiciary which cannot be
allowed.

We hold that the blanket order of the City Prosecutor that
Magistrate Fajardo be peremptory challenge was not only an
improper restriction on the professional independency of the
deputy city prosecutors as well as threatening the
independence of the judiciary, but an abuse of [Arizona Rules
of Criminal Procedure, rule] 10.2 which significantly
frustrated its purpose.

(State v. City Court of City of Tucson (1986) 150 Ariz. 99, 102-103
[722 P.2d 267, 270-271] (City Court of City of Tucson).)
The OCDA carried out its campaign against Judge Goethals

notwithstanding the proscription against it in Solberg as improper decades
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prior. (See Solberg, supra, 19 Cal.3d at p. 202 [referring to blanket
challenges as improper].) Unless Solberg’s sanctioning of such motions
(notwithstanding its statement such motions are improper) is overruled or
limited, the practice is likely to reoccur at some point to the unjustified
detriment of parties and judicial independence.

B. PETITIONER’S CASE (AND COMPANION CASES)

DEMONSTRATE THAT SOLBERG WILL CONTINUE
TO GENERATE SUCH INEQUITABLE RESULTS.

The Public Conservator appeared to admit that the section 170.6
motions against Judge Guy Castillo were blanket motions. (Return, p. 7,
fn. 2.) The Public Conservator neither directly admitted nor denied that as
a result, Judge Guy Castillo was reassigned after only several months in her
assignment after replacing the retiring Judge Richard A. Vlavianos — as
Petitioner alleged and, in separate motion, has asked the Court to, as one of
the alternative remedies for the defect in the Public Conservator’s return,
deem as admitted by the Public Conservator. That is a result that was
condemned by the OCSC presiding judge in Tejéda for good reason, and
equally condemned by the Arizona Supreme Court in City Court of City of
Tucson. (Tejéda, supra, 1 Cal.App.5th at p. 899; City Court of City of
Tucson, supra, 150 Ariz. at pp. 102-103 [722 P.2d at pp. 270-271].)
Petitioner notes that the Public Conservator has presented no evidence,

below or in this Court, that Judge Guy Castillo was actually biased against

him. (Compare Return, p. 7, fn. 2, with § 170.1.) While there may be good
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policy reasons why parties may not need to show actual prejudice to make a
section 170.6 motion (Stephens v. Superior Court (2002) 96 Cal.App.4th
54, 61-62 [116 Cal.Rptr.2d 616] (Stephens)), the Public Conservator’s bare
assertions that Judge Guy Castillo was prejudiced without supporting
evidence is highly indicative that, in fact, just as in City Court of City of
Tucson, the intent was to improperly influence Judge Guy Castillo and/or
other judges. (City Court of City of Tucson, supra, at pp. 102-103 [722
P.2d at pp. 270-271].) That, itself, is an inequitable offense against judicial
independence, regardless of whether Judge Guy Castillo or any other judge
is actually improperly influenced.

Petitioner notes that in his return, the Public Conservator denied
having filed a motion for sanctions against Petitioner’s counsel. (Return, p.
7, fn. 2.) But even if that assertion is to be accepted (and Petitioner’s
counsel has insufficient basis to accept that assertion), the Public
Conservator served such a motion on Petitioner’s counsel, which
Petitioner’s counsel assumed, therefore, was filed in the Superior Court.
(Exhibit G to the Petition.) Even assuming that it was not filed, the effect
was the same: the attempted intimidation of Petitioner’s counsel by the
virtue of such a motion.* That, of course, is corroborative of the inequitable
nature of these blanket motions: that they display not only undue animosity

against Judge Guy Castillo, but also against opposing counsel. (See

4 Petitioner notes that as this case and its companion cases demonstrated, the
sanctions motions were also filed on a blanket basis.
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Dekraai, supra, 5 Cal.App.5th at p. 1148.) Given the weight that a public
law office can bear down on a superior court and opposing parties by filing
blanket section 170.6 motions, this inequitable result is something that the
Court must consider in deciding whether to overrule or limit Solberg.

I11.

PETITIONER’S COUNSEL DENIES THAT SHE FILES BLANKET
SECTION 170.6 MOTIONS AGAINST JUDGE VILLAPUDUA;
DENIES THAT THE PUBLIC CONSERVATOR HAS PRESENTED
EVIDENCE THAT SHE DOES SO; DENIES THAT EVEN IF,
ARGUENDO, SHE DOES, THAT HER DOING SO SUPPORTS THE
PUBLIC CONSERVATOR’S ARGUMENTS; AND BELIEVES
THAT EVEN IF, ARGUENDO, SHE HAS DONE SO, IT WOULD
ONLY SUPPORT THE COURT’S REVISITING SOLBERG.

The Public Conservator, apparently crying, “They do it too!” asserts
that Petitioner’s counsel (the Public Defender) files blanket section 170.6
motions against Judge Villapudua. Petitioner’s counsel — as an officer of
the Court — denies that she does so; rather, as she alleged above, she and
her deputies infrequently filed section 170.6 motions against Judge
Villapudua in criminal cases, and exercised individual case judgments on
whether to file section 170.6 motions against Judge Villapudua in mental
health cases (when Judge Villapudua — who is not and was never the
regular mental health court judge (although she was the regular judge for a
subset of mental health cases many years ago) — became assigned to a case
due to judge unavailability) rather than doing so on a blanket basis. She

further notes that the Public Conservator has presented no evidence to the

Respondent Superior Court, the Court of Appeal, or this Court that
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Petitioner’s counsel does so. She also believes that even if, arguendo,
Petitioner’s counsel does so — which, as the Public Conservator argued,
Solberg permits — that Petitioner’s counsel’s doing so would have any
relevance on whether Solberg should be revisited. Assuming that
Petitioner’s counsel is actually carrying out the blanket section 170.6
motion practice that Solberg and Tejéda condemned — which, again, she
denies — two wrongs do not make a right. (People v. Kaufman (2017) 17
Cal.App.5th 370, 393 [225 Cal.Rptr.3d 334].)

But assuming arguendo that the Public Conservator’s accusation
against Petitioner’s counsel has substance to it, Petitioner notes that
counsel’s obligation to him and her other clients requires that counsel make
tactical decisions beneficial to him (and the other clients, in their individual
cases). (Rules Prof. Conduct, rule 1.3.) If, as the Public Conservator
argues, Petitioner’s counsel has had to carry out conduct allowed by
Solberg yet condemned by Solberg and Tejéda in order to remain effective
to her clients, that would merely show just how problematic the Solberg
rule is, and the inconsistent nature between it and the opinion’s otherwise
condemning of the practice. As Solberg itself said: “We do not condone
such practices, nor do we underestimate the effect on the operation of our
trial courts.” (Solberg, supra, 19 Cal.3d at p. 195; see also id. at p. 196
[characterizing section 170.6 as subject to abuses as interpreted by Solberg

and Johnson v. Superior Court (1958) 50 Cal.2d 693 [329 P.2d 5]].)
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Arguably, what happened in Tejéda as allowed by Solberg might not have
been the result of “members of the bar” (prosecutors) being “so neglectful
of their personal and professional honor that they repeatedly perjure
themselves merely to gain an uncertain advantage in litigation.” (Solberg,
supra, at p. 197.) But even if they sincerely believed that Judge Goethals
was biased against them, that was not the reality; rather, they were blind to
the fact that their misconduct was so pervasive that Judge Goethals had to
rule against them. (Dekraai, supra, 5 Cal.App.Sth at pp. 1146-1149.)
Assuming arguendo that Petitioner’s counsel was motivated by an
analogous improper motive in filing section 170.6 motions against Judge
Villapudua, the alleged fact that Petitioner’s counsel does so is not a good
reason to avoid revisiting Solberg; it is precisely a reason to argue for
Solberg to be revisited.
IV.
THE PUBLIC CONSERVATOR’S ASSERTION THAT ANY
REVISION TO THE SOLBERG RULE MUST COME FROM THE
LEGISLATURE RUNS CONTRARY TO THE FEDERAL AND
STATE CONSTITUTIONS’ MANDATE FOR SEPARATION OF
POWERS, AND THE JUDICIAL BRANCH’S POWER - AND
RESPONSIBILITY - TO FAITHFULLY INTERPRET THE
CONSTITUTIONS AND THE LAWS.
The Public Conservator asserted that any revision to the Solberg rule

must come from the Legislature. (Return, pp. 12-13.) Petitioner disagrees

for three reasons.
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First, it must be observed that the Separation of Powers Doctrine —
the implications of which on this case is to be further discussed below —is a
doctrine of constitutional dimensions, as implied under the United States
Constitution and as explicitly stated in the California Constitution.
(Springer, supra; § 3.) As a constitutional mandate, it must come before
any legislative mandate. (California Dept. of Tax & Fee Admin. v.
Superior Court (2020) 48 Cal.App.5th 922, 933-934 [262 Cal.Rptr.3d
397].) If the blanket use of section 170.6 by a public law office violates the
separation of powers as permitted by So/berg, then it is precisely this Court
which should step in and say so and overrule or limit Solberg, for no other
court in California can say so. (4uto Equity Sales, supra.) The Judicial
Branch has done so when the Legislature has otherwise interfered with the
Judicial Branch. (E.g., People v. Superior Court (Mudge) (1997) 54
Cal.App.4th 407 [62 Cal.Rptr.2d 721] [statute that permitted the parties to
stipulate that a retired judge could not preside over case violated separation
of powers].) The Judicial Branch is still clearly empowered to do so and
should do so if it sees improper interference with it by the Legislative
Branch or the Executive Branch.

Second, ever since the founding of our country, even before our state
existed, it has been the case that the Judicial Branch is entrusted by the
people with faithful interpretation of the federal constitution. (Marbury v.

Madison (1803) 5 U.S. (1 Cranch) 137 [2 L.Ed. 60].) That has also been
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the case since the founding of our state. (E.g., Harpending v. Haight
(1870) 39 Cal. 189.) The Judicial Branch is equally entrusted with the
interpretation of laws. (Martinez v. San Diego Cty. Credit Union (2020) 50
Cal.App.5th 1048, 1072-1073 [264 Cal.Rptr.3d 600].)

Third, the Public Conservator appears to admit that the Williams
limitation to Solberg — to avoid a violation of equal protection (U.S. Const.,
14th Amend.; Cal. Const., art. I, §§ 1.1, 3, 7) — was permissibly created
judicially, and in the case of a Williams violation, the party asserting a
Williams violation has to be given the ability to prove a Williams violation.
(Return, pp. 12-13.) That admission is correct. And Williams is a judicial
opinion, not a legislative declaration. The Public Conservator thus
logically is contradicting himself: either the Judicial Branch itself could
limit Solberg (in which case the Public Conservator’s argument that any
attempt to limit So/berg must come from the Legislative Branch is
incorrect) or it could not (in which case the Public Conservator’s argument
that Williams limits the abuses of section 170.6 is incorrect). Petitioner
believes that the solution is much cleaner than that: the Judicial Branch, as
it has done since the founding of the Republic, must safeguard the
constitutions and therefore has the power to do so without legislative input.

The Public Conservator’s assertion ignores that we have three

coequal branches of the government, and should be rejected.

1
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V.

THE SOLBERG RULE, AS IT CURRENTLY STANDS, IMPAIRS
THE SEPARATION OF POWERS AND SHOULD BE OVERRULED
OR LIMITED TO AVOID ABUSES AS DONE IN TEJEDA — AND,
TO AN ADMITTEDLY LESSER EXTENT, IN THIS CASE AND ITS
COMPANION CASES.

That turns to the question of: does the Solberg rule improperly
impair the separation of powers? While admittedly the Solberg rule is a
longstanding rule, Petitioner believes that it is time to overrule or limit it
based on its impairment to the separation of powers.

In doing so, Petitioner admits that his counsel is not a constitutional
law scholar. But all three learned justices — majority, concurrence, and
dissent — in Tejéda, as well as Justice Tobriner in his So/berg dissent, had
already laid out a compelling case as to why the So/berg rule is problematic
for an independent judiciary and, as exercised by a prosecutor’s office,
allows for the prosecutor’s office to retaliate against an independent judicial
officer for finding, as he should, that the prosecutor’s office has committed
intolerable, constitutionally impermissible misconduct. (7ejéda, supra, 1
Cal.App.5th at pp. 908-910, citing, inter alia, Solberg, supra, 19 Cal.3d at
p. 205 (dis. opn. of Tobriner, J.); Tejéda, supra, at pp. 918-920 (conc. opn.
of Aronson, J.); see id. at pp. 921-931 (dis. opn. of Thompson, J.)
[attempting to distinguish Solberg and uphold the finding that the OCDA’s

blanket section 170.6 motions against Judge Goethals violated separation of

powers notwithstanding Solberg].)
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Petitioner does not allege such misconduct by the County Counsel in
this case and companion cases, but does allege that the practice by the
County Counsel nevertheless interferes with judicial independence. The
County Counsel, in his return, has more or less admitted that the section
170.6 motions that were filed were in dissatisfaction with Judge Guy
Castillo’s rulings. It had the practical result of running Judge Guy Castillo
out of the mental health court calendars after only a few months. It may not
be as offensive as the OCDA’s actions in Tejéda, but nevertheless
demonstrates that dangerousness of Solberg as apparently interpreted by an
office that does not view the “self-limiting” aspects of Solberg as self-
limiting at all. Rather, as the return demonstrated, the County Counsel is
unabashed in his use of blanket section 170.6 motions against Judge Guy
Castillo.

It should be noted that while Williams created an exception in
Solberg where a litigant might be able to allege and try to prove that the
other party’s use of section 170.6 motions violates equal protection, that
proof is difficult. A law review article responding to, inter alia, Williams,
justifiably pointed out that such proof'is difficult. (King, Batson for the
Bench? Regulating the Peremptory Challenge of Judges (1998) 73 Chi.-
Kent L. Rev. 509, 524-525 (King).) Petitioner has no evidence to suggest
that County Counsel’s blanket section 170.6 motions against Judge Guy

Castillo was based on her race, gender, or other impermissible
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characteristics, and in Tejéda, it appears that the OCDA’s blanket section
170.6 motions against Judge Goethals were entirely based on a retaliatory
motive for his rulings rather than based on his race, gender, or other
impermissible characteristics. Yet as Solberg stands, litigants being
continuously deprived of a judge in a constitutionally impermissible
manner under Williams, while being theoretically able to show so and
challenge the blanket section 170.6 motions on that basis, may practically
be unable to do so, as few litigants — and particularly not a public law office
—would be willing to admit so, as Professor King explained in her article.
(King, supra, 73 Chi.-Kent L. Rev. at pp. 524-525.) While Williams cast
the problem as an equal protection issue only (Williams, supra, 8
Cal.App.4th at pp. 706-708; see id. at p. 701 [rejecting separation of powers
arguments under the compulsion of Solberg]), Petitioner believes that that
casting of the issue also bears reexamination. Allowing the Executive
Branch to carry out discriminatory blanket section 170.6 challenges against
judges based on race, gender, or other impermissible characteristics — again,
not alleged or shown here, but possible under So/berg and difficult to prove
even under Williams® — would certainly impair the core functions of the
Judicial Branch by preventing the aspirational hopes of Justice Scalia that

the court treats all Americans as “just one race here.” (See Adarand

> Discriminatory use of peremptory challenges against jurors often does not come
to light until decades later, if ever. (See People v. Nadey (2024) 16 Cal.5th 102,
- [325 Cal.Rptr.3d 480, 571-572, 555 P.3d 961, 1038] (dis. opn. of Liu,
1))
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Constructors, Inc. v. Péria (1995) 515 U.S. 200, 239 [115 S.Ct. 2097, 2119,
132 L.Ed.2d 158] (conc. opn. of Scalia, J.).) Solberg, by allowing the
intrusion into judicial independence as seen in Tejéda and, in an admittedly
lesser degree in this case and its companion cases, should be overruled or
limited.
VL
SOLBERG CAN BE OVERRULED OR LIMITED WITHOUT
IMPAIRING THE BALANCE BETWEEN JUDICIAL
INDEPENDENCE AND LITIGANTS’ RIGHT TO A FAIR TRIAL AS
SECTION 170.6 SEEKS TO PROTECT.

Of course, Petitioner acknowledges and would agree that the “right
to exercise a peremptory challenge under section 170.6 is a substantial right
and an important part of California’s system of due process that promotes
fair and impartial trials and confidence in the judiciary.” (Hemingway,
supra, 122 Cal.App.4th at p. 1158; but see Park, Perfecting the Judicial
Peremptory Challenge: A New Approach Using Preliminary Data on
California Judges in 2021 (2024) 97 S. Cal. L. Rev. 253, 256 [suggesting
the possibility that such peremptory challenges could undermine confidence
in the judiciary].) But that right itself should not be allowed to interfere
with the constitutional mandates of separation of powers and equal
protection. Petitioner believes that So/berg can be overruled or limited to
bring the use of section 170.6 within the constitutional confines of

separation of powers and equal protection without impairing the balance

between litigants’ rights to fair trial and judicial independence.
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Namely, because public law offices, which are members of the
Executive Branch® — including Petitioner’s counsel’s office and County
Counsel — have the effective power to put a boycott on a judge for a certain
calendar (see Scheppele, Are We Turning Judges into Politicians? (2005)
38 Loy. L.A. L. Rev. 1517, 1523-1524) and render it inoperable thus
impairing the operations of a superior court unless the court gives in and
reassigns the judge (see Tejéda, supra, 1 Cal.App.5th at p. 899) Petitioner
proposes the rule that Solberg be overruled or limited, and that a new rule
be imposed that public law offices be disallowed from filing blanket section
170.6 motions against a particular judge. There is, Petitioner contends, no
constitutional or other right by such a public law agency to interfere with
judicial independence in that manner, and therefore taking that ability away
would not interfere with the public law agency’s rights.” However,
Petitioner recognizes that this Court is likely in better shape to fashion a
potentially better rule in its wisdom, and therefore asks the Court to do so if

it does not adopt Petitioner’s solution.

¢ A quasi-public law office — like the dependency law office (the Children’s Law
Center of Los Angeles (CLC)) in In re Charlisse C. (2008) 45 Cal.4th 145 [84
Cal.Rptr.3d 957, 194 P.3d 330] (Charlisse C.) — might also have that power. (See
id. at p. 152.) Petitioner’s counsel takes no position on whether such an office can
be effectively considered an Executive Branch agency or not due to their funding
by the Executive Branch. As Charlisse C. explained, “CLC is a publicly funded,
nonprofit law office that represents parties in the Los Angeles County Juvenile
Dependency Court.” (/d. at p. 149.)
7 As noted above, the Public Defender and, as referred to above, law offices like
the CLC, have obligations to represent their clients competently. But that
obligation to represent clients competently individually means that those offices
can exercise individual discretion as to filing section 170.6 motions.
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VII.
CONCLUSION.
For the above reasons and reasons previously stated, the Petitioner

J.O. prays that this Court grant him the relief requested — a remand to the
Court of Appeal with directions to issue an opinion denying the section
170.6 motion in this case (after overruling or limiting So/berg to allow for
such a remedy).
Dated: January 29, 2025

Respectfully submitted,

LAW OFFICES OF THE PUBLIC DEFENDER

JUDYANNE D. VALLADO, Public Defender
JANIS D. EVERETT, Deputy Public Defender

NELSONC{IiJZD\epszC Defender

By:
Nelson C. Lu, Deputy Public Defender
Attorneys for the Petitioner

37



Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically RECEIVED on 1/29/2025 1:08:43 PM

» sxvus v ELECTRONIC SERVICE

J.0.,
Petitioner,

V.

THE SUPERIOR COURT OF
SAN JOAQUIN COUNTY,
Respondent,

SAN JOAQUIN COUNTY
PUBLIC CONSERVATOR,
Real Parties in Interest.

I, Nelson Lu, being first duly sworn deposes and says:

I am a citizen of the United States, over the age of 18 years and am not a party
to the above-entitled proceeding. I am a resident of the County of San Joaquin, State of
California. My business address is 102 S. San Joaquin, Room 1, Stockton, California.

On the 29" day of January 2025, at Stockton, County of San Joaquin, California, I

served the within document upon the person(s) hereinafter named:

TRAVERSE TO THE PUBLIC CONSERVATOR’S RETURN Re: J.O., Petitioner, v. THE
SUPERIOR COURT OF SAN JOAQUIN COUNTY, Respondent, SAN JOAQUIN
COUNTY PUBLIC CONSERVATOR, Real Parties in Interest, SAN JOAQUIN COUNTY
SUPERIOR COURT NO. STK-MH-LPSC-2016-0000110; Court of Appeal No. C102071.

Supreme Court County Counsel
(415) 865-7000 (209) 468-2980
jking@sjgov.org
Court of Appeal csherron@sjgov.org
914 Capitol Mall kjohnson@sjgov.org
Sacramento, CA 95814 shughes@sjgov.org

(916) 654-0209

by electronic service.

I declare under penalty of perjury that the foregoing is true and correct and

that this Declaration of Service was executed on J 3229, 2025, in Stockton, California.

NELSON LU, Deputy Public Defender


mailto:jking@sjgov.org
mailto:csherron@sjgov.org
mailto:kjohnson@sjgov.org
mailto:shughes@sjgov.org

AFFIDAVIT OF PERSONAL SERVICE

J.0.,
Petitioner,

V.

THE SUPERIOR COURT OF
SAN JOAQUIN COUNTY,
Respondent,

SAN JOAQUIN COUNTY
PUBLIC CONSERVATOR,
Real Parties in Interest.

I, Silvia Trejo, being first duly sworn deposes and says:
I am a citizen of the United States, over the age of 18 years and am not a party to
the above-entitled proceeding. I am a resident of the County of San Joaquin, State of

California. My business address is 102 S. San Joaquin, Room 1, Stockton, California.
That on January 29, 2025, I personally served the following document, to wit:

TRAVERSE TO THE PUBLIC CONSERVATOR’S RETURN Re: J.O., Petitioner, v. THE
SUPERIOR COURT OF SAN JOAQUIN COUNTY, Respondent, SAN JOAQUIN
COUNTY PUBLIC CONSERVATOR, Real Parties in Interest, SAN JOAQUIN COUNTY
SUPERIOR COURT NO. STK-MH-LPSC-2016-0000110; Court of Appeal No. C102071.

on the hereinafter named person or party by delivering to and leaving with said person

or party at the place and date hereinafter set opposite the name of such person or party,

a true copy of said abovementioned document:

Superior Court

180 E. Weber Avenue
Stockton, CA 95202
(209) 992-5555

I declare under penalty of perjury that the foregoing is true and correct, executed this
29" day of January 2025.

SILVIA TREJO, Legal Tech II



Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically FILED on 1/29/2025 by LaNae Brooks, Deputy Clerk

STATE OF CALIFORNIA
Supreme Court of California

PROOF OF SERVICE

STATE OF CALIFORNIA
Supreme Court of California

Case Name: O. (J.) v. S.C. (SAN JOAQUIN COUNTY PUBLIC CONSERVATOR)

Case Number: S287285
Lower Court Case Number: C102071

1. At the time of service I was at least 18 years of age and not a party to this legal action.

2. My email address used to e-serve: nlu@sjgov.org

3. I'served by email a copy of the following document(s) indicated below:

Title(s) of papers e-served:

Filing Type

Document Title

BRIEF

Traverse

PROOF OF SERVICE

Proofs of Service

Service Recipients:

Person Served

Email Address Type Date / Time

Nelson Lu
San Joaquin County Public Defender
208212

nlu@sjgov.org e-Serve {1/29/2025 1:08:36 PM

Claudine Sherron
Office of the County Counsel
296499

csherron@sjgov.org |e-Serve (1/29/2025 1:08:36 PM

Shannon Hughes
San Joaquin County Counsel

shughes@sjgov.org  [e-Serve |1/29/2025 1:08:36 PM

Kimberly Johnson
San Joaquin County Counsel
191536

kijohnson@sjgov.org |e-Serve |1/29/2025 1:08:36 PM

Jonathan King
San Joaquin County
227121

jking@sjgov.org e-Serve |1/29/2025 1:08:36 PM

This proof of service was automatically created, submitted and signed on my behalf through my agreements with
TrueFiling and its contents are true to the best of my information, knowledge, and belief.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

1/29/2025

Date

/s/Nelson Lu

Signature

Lu, Nelson (208212)

Last Name, First Name (PNum)




San Joaquin County Public Defender

Law Firm



	Table of Contents
	Table of Authorities
	Certified Word Count
	Traverse to the Public Conservator’s Return
	Admissions, Denials, and Allegations
	I.  The Petition for Writ of Mandate, Presented to the Court of Appeal, Was Timely
	II.  As This Case and Its Companion Cases Demonstrate - and as Tejeda Demonstrated Even More Strongly - Solberg Allows, in Tejeda at Least, Inequitable Results
	A.  Tejeda Demonstrates the Inequitable Results That Solberg Generated and Will Continue to Generate
	B.  Petitioner’s Case (and Companion Cases) Demonstrate That Solberg Will Continue to Generate Such Inequitable Results

	III.  Petitioner’s Counsel Denies That She Filed Blanket Section 170.6 Motions against Judge Villapudua; Denies That the Public Conservator Has Presented Evidence That She Does So; Denis That Even If, Arguendo, She Does, That Her Doing So Supports the Public Conservator’s Arguments; And Believes That Even If, Arguendo, She Has Done So, It Would Only Support the Court’s Revisiting Solberg
	IV.  The Public Conservator’s Assertion That Any Revision to the Solberg Rule Must Comes from the Legislature Runs Contrary to the Federal and State Constitutions’ Mandate for Separation of Powers, and the Judicial Branch’s Power - and Responsibility - to Faithfully Interpret the Constitutions and the Laws
	V.  The Solberg Rule, as It Currently Stands, Impairs the Separation of Powers and Should Be Overruled or Limited to Avoid Abuses as Done in Tejeda - and, to an Admittedly Lesser Extent, in This Case and Its Companion Cases
	VI.  Solberg Can Be Overruled or Limited without Impairing the Balance Between Judicial Independence and Litigants’ Right to a Fair Trial as Section 170.6 Seeks to Protect
	VII.  Conclusion

	Lu Proof of Service (Traverse)
	Trejo Proof of Service (Traverse)

