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ISSUE PRESENTED 
Does Senate Bill No. 567 (Stats. 2021, ch. 731), which limits 

a trial court’s discretion to impose upper term sentences, apply 

retroactively to defendants sentenced pursuant to stipulated plea 

agreements? 

INTRODUCTION 
Senate Bill No. 567 (2021-2022 Reg. Sess.) (SB 567) recently 

amended Penal Code section 1170, subdivision (b) (1170(b))  1   to 

prohibit the imposition of an upper-term sentence unless justified 

by aggravating circumstances that have either been admitted by 

the defendant or found true by a jury beyond a reasonable doubt.  

(Stats. 2021, ch. 731, § 1.3; § 1170, subds. (b)(1), (2).)  Appellant 

Sunee Mitchell claims that her upper-term sentence, which was 

imposed prior to SB 567 as the result of a plea agreement that 

contemplated a specific term of imprisonment, must be reduced 

to the middle term in light of the amendment to section 1170(b). 

The parties agree that SB 567 applies retroactively to 

nonfinal judgments.  The new upper-term sentencing procedure, 

however, has no effect on appellant’s case because appellant 

agreed to the precise sentence imposed and the terms were not 

selected by the trial court on the basis of any factual findings.  

Section 1170(b) applies only to situations where the court 

exercises discretion to select the lower, middle, or upper 

determinate term based on its consideration of factors in 

mitigation and aggravation.  Because plea agreements are 

                                         
1   Undesignated statutory references are to the Penal Code. 
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contractual in nature, if a plea bargain includes a specified term 

of imprisonment, the sentencing court’s discretion is limited to 

approving or rejecting the deal and, if the former, executing the 

sentence specified by the agreement without modifying its terms.  

(§ 1192.5.)  In this case, while it was within the trial court’s 

discretion to reject the plea bargain as unacceptable or against 

the interest of justice, once the trial court accepted the agreement 

it lacked the authority to choose the sentence to be imposed.  SB 

567’s changes to the upper-term sentencing procedure under 

section 1170(b) are therefore inapplicable to appellant’s case. 

Further, even when a sentencing provision might otherwise 

affect the trial court’s imposition of a sentence, a defendant’s plea 

to a specific term of imprisonment normally precludes a challenge 

based on any asserted violation of that sentencing provision, so 

long as the court had fundamental jurisdiction to impose the 

sentence.  A plea agreement containing a stipulated sentence 

implies an understanding that the trial court has authority to 

impose that sentence.  Here, appellant consented to the precise 

sentence imposed, obviating the particular provisions of 1170(b) 

governing a court’s triad sentencing discretion.  She is now 

estopped from challenging the stipulated upper-term sentence 

she received as a result of a favorable plea bargain on the basis of 

a purported violation of section 1170(b). 

Nevertheless, even if SB 567 affects appellant’s case in some 

way, the remedy is not to simply reduce her upper-term sentence 

to the middle term, as she contends.  To the extent the 

intervening legislation retroactively undermines appellant’s plea 
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or renders the sentencing proceedings erroneous, the well-  

established remedy in those circumstances is to remand for a new 

plea or for resentencing.  And even if, as appellant contends, an 

upper term sentence is now precluded altogether in her case, the 

remedy would be to return the parties to the bargaining table for 

renegotiation of the plea deal in light of the new legal landscape. 

LEGAL BACKGROUND 
As originally enacted in 1977, section 1170(b) provided that, 

for offenses punishable by a specified lower, middle, and upper 

term, a sentencing court was required to impose the middle term 

“unless there [were] circumstances in aggravation or mitigation 

of the crime.”  (Former § 1170, subd. (b); see Cunningham v. 

California (2007) 549 U.S. 270, 277; People v. Black (2005) 35 

Cal.4th 1238, 1247.)  In Cunningham, however, the United States 

Supreme Court held that this sentencing scheme violated a 

defendant’s Sixth and Fourteenth Amendment rights to a jury 

trial insofar as it permitted a judge to impose an upper term 

sentence “based on a fact, other than a prior conviction, not found 

by a jury or admitted by the defendant.”  (See People v. Towne 

(2008) 44 Cal.4th 63, 74-75 [discussing Cunningham].)  As a 

remedy for this constitutional problem, the Cunningham court 

invited California’s Legislature either to change its sentencing 

law to require that a jury find any fact necessary to impose an 

upper term sentence or, in the alternative, to permit judges to 

“genuinely ‘exercise broad discretion . . . within a statutory range’ 

which, ‘everyone agrees,’ encounters no Sixth Amendment shoal.”  

(Cunningham, at p. 294.) 
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Adopting the latter remedy, the Legislature in 2007 

amended section 1170(b), resulting in the version of the statute 

that was in effect at the time of appellant’s sentencing below.  

That version of section 1170(b) provided that “[w]hen a judgment 

of imprisonment is to be imposed and the statute specifies three 

possible terms, the choice of the appropriate term shall rest 

within the sound discretion of the court” and “[t]he court shall 

select the term which, in the court’s discretion, best serves the 

interests of justice,” setting forth its reasons on the record.  

(Former § 1170, subd. (b); see Stats. 2007, ch. 3, § 2, eff. Mar. 30, 

2007, as urgency legislation.)  In making this selection, the 

sentencing judge could consider circumstances in aggravation or 

mitigation (as defined by rules 4.421 and 4.423 of the California 

Rules of Court) “and any other factor reasonably related to the 

sentencing decision.”  (Cal. Rules of Court, rule 4.420(b).)  By 

allowing trial courts to exercise discretion within a statutory 

range, rather than mandating the middle term absent 

aggravating or mitigating factors, the amended statute “cure[d] 

the constitutional defect” identified in Cunningham.  (People v. 

Sandoval (2007) 41 Cal.4th 825, 844.)   

That determinate sentencing scheme remained in place until 

SB 567 went into effect on January 1, 2022.  With SB 567, the 

Legislature chose to revert to a middle-term presumption and 

adopt the first of Cunningham’s proposed remedies.  (Stats. 2021, 

ch. 731, § 1.3 [amending § 1170, subd. (b)].)  Section 1170(b) thus 

now provides that “the court shall, in its sound discretion, order 

imposition of a sentence not to exceed the middle term, except as 
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otherwise provided in paragraph (2).”  (§ 1170, subd. (b)(1).)  

Paragraph (2) states that “[t]he court may impose a sentence 

exceeding the middle term only when there are circumstances in 

aggravation of the crime that justify the imposition of a term of 

imprisonment exceeding the middle term, and the facts 

underlying those circumstances have been stipulated to by the 

defendant, or have been found true beyond a reasonable doubt at 

trial by the jury or by the judge in a court trial.”  (§ 1170, subd. 

(b)(2).)  

The statute also calls for bifurcation of any trial on 

aggravating circumstances:  “Except where evidence supporting 

an aggravating circumstance is admissible to prove or defend 

against the charged offense or enhancement at trial, or it is 

otherwise authorized by law, upon request of a defendant, trial 

on the circumstances in aggravation alleged in the indictment or 

information shall be bifurcated from the trial of charges and 

enhancements.  The jury shall not be informed of the bifurcated 

allegations until there has been a conviction of a felony offense.”  

(§ 1170, subd. (b)(2).)  The new jury trial requirement for 

aggravating circumstances does not apply, however, to prior 

convictions; rather, “the court may consider the defendant’s prior 

convictions in determining sentencing based on a certified record 

of conviction without submitting the prior convictions to a jury.”  

(§ 1170, subd. (b)(3).) 

STATEMENT OF THE CASE 
A. Appellant’s plea bargain and sentencing 
In 2021, the People charged appellant with assault on a 

peace officer (§ 245, subd. (c)), assault with a deadly weapon 
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(§ 245, subd. (a)(1)), driving against the flow of traffic while 

evading a peace officer (Veh. Code, § 2800.4), reckless driving 

while evading a peace officer (Veh. Code, § 2800.2, subd. (a)), 

driving under the influence of alcohol (Veh. Code, § 23152, subd. 

(a)), and driving with a blood alcohol concentration of .08 percent 

or more (Veh. Code, § 23152, subd. (b)) with an enhancement for 

driving with a BAC of 0.15 percent or more (Veh. Code, § 23578).  

The People also alleged that appellant had suffered a prior strike 

conviction (§§ 667, 1170.12) for second degree robbery (§§ 211, 

212.5, subd. (c)) in 2016.  (CT 43-45.) 

Appellant entered into a negotiated agreement with the 

People.  Under that agreement, she would plead no contest to the 

charges of reckless evading and driving with elevated blood 

alcohol concentration and would admit the prior strike allegation, 

in exchange for the dismissal of the remaining charges, with “a 

stipulated CDCR commitment.”  (CT 56-63; 13RT 164-168.)  The 

agreed-upon sentence was six years in prison, calculated as the 

upper term of three years for reckless driving, doubled due to the 

prior strike, with the sentence on the DUI count to run 

concurrently.  (CT 56-57.)  At the change of plea hearing, the 

court reminded appellant that the “stipulated plea agreement” 

called for a specified sentence; appellant agreed and entered her 

plea in accord with the agreement.  (13RT 165-166.)  The court 

subsequently sentenced appellant as stipulated in the plea 

bargain and dismissed the remaining counts.  (14RT 174-176; CT 

85-86.)  
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B. The Court of Appeal’s opinion 
Shortly after appellant filed her notice of appeal (CT 87), SB 

567 took effect.  In her opening brief, appellant argued that the 

new version of section 1170(b) applied to her case under the 

principles of retroactivity described in In re Estrada (1965) 63 

Cal.2d 740, and that she was entitled to have her upper term 

sentence reduced to the middle term.  (Opn. 1-4.) 

The Court of Appeal rejected appellant’s claim.  (Opn. 3-9.)  

The court began its analysis by distinguishing People v. Brooks 

(2020) 58 Cal.App.5th 1099 from People v. Flores (2022) 73 

Cal.App.5th 1032.  (Opn. 6.)  Brooks concerned section 1170.91, 

which mandates consideration of trauma resulting from military 

service as a mitigating factor when a trial court exercises 

determinate sentencing triad discretion.  (Opn. 6.)  Brooks held 

that, while that statute applied retroactively to nonfinal 

judgments, relief was unavailable where the trial court had 

imposed a stipulated sentence under a plea agreement because a 

court may not modify the terms of a plea agreement.  (Opn. 6.)  

Brooks further noted that “a stipulated plea agreement ‘gave the 

court no room to exercise discretion in the selection of a low, 

middle, or high term’ under [former] section 1170, subdivision 

(b).”  (Opn. 6; see Brooks, at p. 1109.)   

In Flores, the defendant, who was under age 26 at the time 

of his offense, entered an “open plea” with a maximum term of 

eight years, and the court exercised its sentencing discretion to 

impose the middle term.  (Opn. 6-7; Flores, supra, 73 Cal.App.5th 

at p. 1036.)  After his sentencing, the Legislature amended 

section 1170(b)—as here, through SB 567—to make the low term 
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the presumptive sentence in certain instances, including where a 

contributing factor in the commission of the offenses was the 

defendant’s youth.  (§ 1170, subd. (b)(6).)  The Flores court held 

that the new legislation applied retroactively and that remand 

was warranted for the trial court to consider whether the 

defendant was entitled to be resentenced to the low term.  (Opn. 

6; see Flores, at pp. 1038-1040.) 

The Court of Appeal below concluded that appellant’s case 

was similar to the situation in Brooks and distinguishable from 

Flores.  The court noted that appellant’s plea agreement 

contemplated a specific term of six years and the trial court “had 

no opportunity to exercise any discretion in deciding whether the 

imposition of the upper, middle, or lower term would best serve 

‘the interests of justice’ under former section 1170, subdivision 

(b).”  (Opn. 7.)  Rather, the court observed, “when presented with 

a stipulated plea agreement, a trial court may either accept or 

reject it” but may not alter it.  (Opn. 7.) 

The court continued, “Amended section 1170, subdivision 

(b)(1) states that where an offense provides for a sentencing triad, 

the trial court ‘shall, in its sound discretion, order imposition of a 

sentence not to exceed the middle term except as otherwise 

provided in paragraph (2).’  (Italics added.)  This language 

indicates that the statute was not intended to apply to sentences 

imposed pursuant to a stipulated plea agreement, as the trial 

court lacks discretion to select the sentence in the first place.”  

(Opn. 7.) 
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The Court of Appeal further reasoned that its conclusion was 

supported by the legislative history of SB 567.  It observed that 

the bill’s objective was to require that aggravating circumstances 

supporting an upper term sentence be submitted to a jury, rather 

than a court, so that “‘aggravating facts are presented to the jury 

before a judge imposes a maximum sentence as decided in 

Cunningham’” and “‘individuals facing time have the ample 

ability to dispute information in the record that might not be 

true.’”  (Opn. 8.)  The court concluded that this rationale does not 

apply where a court simply sentences a defendant to a stipulated 

term pursuant to a plea agreement.  (Opn. 8.)  It noted that, in 

entering her plea, appellant offered a factual basis for it and 

waived her rights to a jury or a court trial, and therefore “the 

concern raised in Cunningham . . . that a defendant’s Sixth 

Amendment rights are violated when aggravating facts to 

support an upper term sentence are not found by a jury beyond a 

reasonable doubt does not exist here.”  (Opn. 8-9.) 

ARGUMENT 
I. SB 567 DOES NOT AFFECT APPELLANT’S BARGAINED-FOR 

PLEA TO A SPECIFIC TERM OF IMPRISONMENT 
There is no dispute that the ameliorative amendments in SB 

567 apply retroactively to nonfinal judgments.  (See Opn. 4; OBM 

19-25.)  Under Estrada, supra, 63 Cal.2d 740, when the 

Legislature reduces punishment or provides the trial court with 

discretion to impose a lesser penalty, courts generally presume 

that the Legislature intends the amendment to apply to 

judgments not final as of the new law’s effective date.  (Id. at 

pp. 745-746; see also People v. Tran (2022) 13 Cal.5th 1169, 1206-
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1207; § 1016.8.)  It does not follow, however, that the limitations 

on upper term sentencing brought about by SB 567 apply to 

defendants like appellant who specifically agreed to a stipulated 

sentence that included an upper term.  (People v. Sallee (2023) 88 

Cal.App.5th 330, 335, fn. 3 [“[T]he issue before us is not whether 

Senate Bill No. 567 applies retroactively, but rather whether it 

applies at all in the context of a stipulated plea”]; see also Stamps 

(2020) 9 Cal.5th 685, 700 [“The Estrada rule only answers the 

question of whether an amended statute should be applied 

retroactively.  It does not answer the question of how that statute 

should be applied”].) 

Appellant argues that, as a consequence of the intervening 

change in law, her upper term sentence must unilaterally be 

reduced to the middle term while leaving the remainder of her 

plea bargain intact.  That argument, however, hinges 

substantially on her mischaracterization of SB 567 as having 

“abolished” upper term sentences under the circumstances of her 

case.  (OBM 30, 32.)  Appellant contends, for instance, that SB 

567, by “legislative fiat,” has “done away” with “aggravated 

sentences . . . except for when at least one aggravating 

circumstance is admitted or found true.”  (OBM 30; see also OBM 

30 [“The Legislature has provided for two modes of lowering 

sentences:  (1) abolishing some and, (2) providing trial court 

discretion to not impose certain higher terms and sentence 

enhancement terms”]; OBM 32 [SB 567 “simply outlaws upper 

terms in section 1170 unless an aggravating circumstance has 

been stipulated to or found true by the trier of fact”].)   
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Upper term sentences have not been abolished; they remain 

authorized under section 1170(b).  What SB 567 did was to limit 

a trial court’s discretion to impose the full range of sentencing 

options unless certain criteria are met.  Appellant’s argument 

ignores that those limitations apply only when the trial court 

sentences a defendant under the terms of section 1170(b), 

exercising its discretion to select a sentence.  (§ 1170, subd. 

(b)(1).)  Because appellant agreed to a specific term of 

imprisonment as part of her plea bargain, section 1170(b)’s 

particular sentencing procedures are irrelevant and appellant is 

estopped from claiming that her sentence violated those 

provisions.  Thus, SB 567 has no effect on this case. 

A. Penal Code section 1170, subdivision (b) on its 
face governs a court’s exercise of sentencing 
discretion, not its imposition of a stipulated term 

Section 1170, subdivision (b)(1) provides:  “When a judgment 

is to be imposed and the statute specifies three possible terms, 

the court shall, in its sound discretion, order imposition of a 

sentence not to exceed the middle term, except as otherwise 

provided in paragraph (2).”  (Italics added.)  On its face, that 

subdivision applies only when a trial court exercises its “sound 

discretion” in imposing one of three possible terms.  However, 

when a court sentences a defendant who has agreed to a 

stipulated term pursuant to a plea bargain, it does not impose a 

sentence under the terms of section 1170(b) because it “exercises 

no discretion to decide between an upper, middle, or lower 

determinate term and may not consider factors in mitigation and 

aggravation.”  (People v. King (2020) 52 Cal.App.5th 783, 791.)  
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Thus, section 1170(b) does not apply to cases like appellant’s, 

where the parties negotiated a sentence and the trial court had 

no discretion to consider aggravating or mitigating circumstances. 

Appellant claims that because an upper term may now be 

imposed only after an aggravating circumstance is found true by 

a jury, the upper term is precluded in her case since that 

procedure was not followed.  (E.g., OBM 16-17.)  But as dictated 

by longstanding legal principles governing plea bargains, once 

the parties agreed to a specific term, the triad sentencing 

procedure in section 1170(b) became irrelevant.  Plea bargaining 

contemplates a contractual agreement negotiated by the parties 

and approved by the court.  (§ 1192.5; People v. Clancey (2013) 56 

Cal.4th 562, 569-570.)  While a plea deal does not divest the trial 

court of its inherent sentencing discretion (Stamps, supra, 9 

Cal.5th at p. 701), and “[t]he role of the trial court is not to 

merely ‘rubber stamp any agreement submitted by the parties’” 

(People v. Richardson (2021) 65 Cal.App.5th 360, 373), a judge 

who has accepted a plea bargain is bound by it and must proceed 

as specified in the agreement (§ 1192.5, subdivision (b)). 

“It is settled that a [trial] court may evaluate the fairness of 

a proposed sentence in determining whether to approve the 

bargain.”  (Stamps, supra, 9 Cal.5th at p. 709.)  “Should the 

[trial] court consider the plea bargain to be unacceptable, its 

remedy is to reject it, not to violate it, directly or indirectly.”  (Id. 

at p. 701, internal quotation marks omitted.)  The trial court 

maintains “‘near-plenary’” authority to withdraw its prior 

approval of a plea bargain.  (Id. at p. 708.)  However, the court 
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may not “effectively withdraw its approval by later modifying the 

terms of the agreement it had approved.”  (People v. Segura 

(2008) 44 Cal.4th 921, 932.)  Accordingly, where the defendant 

and the People have agreed that a fixed sentence will be imposed 

and the trial court accepts the agreement, the court will not 

exercise discretion within a range of otherwise permissible 

sentences, but rather must impose the agreed-upon term.  

(§ 1192.5 [“Upon a plea of guilty or nolo contendere to an 

accusatory pleading charging a felony . . . the plea may specify 

the punishment to the same extent as it may be specified by the 

jury on a plea of not guilty or fixed by the court on a plea of 

guilty, nolo contendere, or not guilty, and may specify the 

exercise by the court thereafter of other powers legally available 

to it”]; see People v. French (2008) 43 Cal.4th 36, 49 [a sentencing 

agreement under which the defendant pleads guilty or no contest 

with the understanding that they will receive a specified sentence 

does not contemplate that the court will choose from among a 

range of permissible sentences]; Sallee, supra, 88 Cal.App.5th at 

p. 338 [SB 567’s limitations on court’s sentencing discretion are 

inapplicable where defendant was sentenced to an agreed-upon 

term]; see also Stamps, at p. 701.) 

Here, appellant was not sentenced under section 1170(b).  

She entered into a plea deal wherein she agreed to plead no 

contest and to be sentenced to a specified term in exchange for 

dismissal of other charges.  The agreement did not contemplate 

that the trial court would sentence appellant under section 

1170(b) by choosing from among a range of permissible sentences 



 

21 

within the maximum.  Given the terms of the negotiated 

disposition, “the court’s discretion was limited to approving or 

rejecting the bargain.  The court did not exercise discretion to 

select between the lower, middle, or upper term based on any 

aggravating or mitigating circumstances.  Indeed, the court was 

not authorized to modify the terms of the agreement by 

exercising discretion as to the sentencing triad, while leaving the 

plea agreement otherwise intact.”  (Sallee, supra, 88 Cal.App.5th 

at p. 338; accord, Segura, supra, 44 Cal.4th at p. 931; see also 

People v. Kelly (2022) 87 Cal.App.5th 1, 4 [“Appellant cannot 

whittle down her stipulated sentence”].)  Because there was no 

exercise of judicial discretion with respect to the determinate 

sentencing triad when the trial court sentenced appellant to the 

agreed-upon term, section 1170(b) does not apply. 

Indeed, a contrary application of section 1170(b) would lead 

to absurd consequences that do not further or promote the 

purpose of the statute.  A defendant would be permitted to enter 

a plea of guilty or no contest and specifically agree to an upper 

term sentence, while nonetheless asserting a right to later 

challenge the court’s selection and imposition of that sentence 

under the provisions laid out in section 1170(b).  In practice, this 

would effectively eliminate the contractual obligations attendant 

to plea bargains involving stipulated terms of imprisonment. 

To the extent appellant suggests that section 1170(b) now 

requires a post-plea sentencing hearing where the factfinder 

determines the existence of aggravating circumstances before any 

stipulated sentence above the middle term is imposed, nothing in 
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SB 567 suggests the Legislature intended to restructure the plea 

bargaining process in that way.  Stipulated sentences have long 

been recognized as an exception to the requirements of section 

1170(b) that “[t]he court set forth on the record the facts and 

reasons for choosing the sentence imposed.”  (See, e.g., People v. 

Villanueva (1991) 230 Cal.App.3d 1157, 1162 [court need not 

provide reasons for sentencing choices made when defendant, as 

part of a negotiated plea, agrees to a specific sentence]; People v. 

Childress (1987) 189 Cal.App.3d 1220, 1222 [defendant’s assent 

to the terms of the sentence was sufficient reason for its 

imposition].)  Rule 4.412(a) of the California Rules of Court states 

that a defendant’s expressed agreement to the sentence, 

personally and by counsel, and the lack of an objection by the 

defense attorney, is an adequate reason for imposing a sentence.  

That rule “is intended to relieve the [sentencing] court of an 

obligation to give reasons if the sentence or other disposition is 

one that the defendant has accepted and to which the prosecutor 

expresses no objection.”  (Advisory Com. com., foll. rule 4.412(a).) 

As the court below correctly observed, the reasoning in 

Brooks, addressing an analogous situation, is in accord.   There, 

the court determined that section 1170.91, requiring sentencing 

courts to consider trauma resulting from military service as a 

mitigating factor for triad sentencing purposes, did not apply to a 

plea for a stipulated term.  (Brooks, supra, 58 Cal.App.5th at 

p. 1106.)  Rather, any relief under section 1170.91 would “occur 

through the mechanisms of the determinate sentencing triad,” 

which the trial court in that case “never had any occasion to 
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employ” because the defendant had agreed to a specific term in 

his plea deal.  (Id. at pp. 1107-1108.)  Because section 1170.91 

“allow[s] a court to take certain mitigating factors into account, 

and only insofar as the court is otherwise permitted to exercise 

discretion in the selection of a low, middle, or high term from 

within the applicable sentencing triad,” it was inapplicable to 

Brooks’s sentence.  (Id. at p. 1107.) 

The Brooks court relied on People v. King, supra, 52 

Cal.App.5th 783, which also held that relief was unavailable 

under section 1170.91 to a defendant sentenced to a stipulated 

term.  The King court explained:  “A trial court that sentences 

under subdivision (b) of section 1170, exercises its discretion to 

choose an upper, middle or lower determinate term based on its 

consideration of factors in mitigation and aggravation.  However, 

when a trial court sentences a defendant who has agreed to a 

stipulated sentence for a term of years, the trial court exercises 

no discretion to decide between an upper, middle and lower term 

and may not consider factors in mitigation and aggravation.”  (Id. 

at p. 791.)  Because the trial court in such circumstances is not 

“‘imposing a term under subdivision (b) of Section 1170’” a 

defendant “who agreed to a stipulated sentence for a specific 

prison term cannot obtain the relief afforded under section 

1170.91, subdivision (b)(1), as that petitioner cannot be 

resentenced under subdivision (b) of Section 1170 to an upper, 

middle or lower term based on factors in mitigation and 

aggravation.”  (Id. at p. 792.) 
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The same reasoning applies here.  The trial court sentenced 

appellant to the agreed-upon upper term; it did not sentence 

appellant under section 1170(b) and it did not exercise discretion 

to select an upper, middle, or lower term.  Indeed, the court could 

not exercise discretion to choose an alternative term based on 

factors in mitigation and aggravation without effectively 

withdrawing its approval of the plea.  (See Segura, supra, 44 

Cal.4th at p. 932.)  Because the trial court does not and cannot 

exercise triad discretion when sentencing a defendant pursuant 

to a plea agreement that calls for a stipulated term of 

imprisonment pursuant to section 1192.5, section 1170(b) is 

inapplicable.  (Sallee, supra, 88 Cal.App.5th at p. 340.)  For that 

reason, the court below also correctly distinguished Flores, in 

which the defendant entered an open plea and therefore the trial 

court necessarily exercised its discretion in selecting and 

imposing a sentence.  (Flores, supra, 73 Cal.App.5th at p. 1036.)   

In sentencing a defendant to a specified, agreed-upon 

sentence, “the court, in stating its reasons for that sentence 

choice, need only give the bargain as its reason and need not give 

any other reason.”  (People v. Sutton (1980) 113 Cal.App.3d 162, 

163.)  “[W]here a bargain is struck and the sentence is in accord 

with the bargain, there is no purpose to be served by the 

[sentencing] court discussing with the defendant, in the abstract, 

the possible range of punishments for the charge.”  (Scoggins v. 

Superior Court (1977) 65 Cal.App.3d 873, 877.)  Because the 

particular terms of section 1170(b) had no operation in 
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appellant’s sentencing, SB 567’s amendments to those terms do 

not affect her case. 

B. Appellant’s plea to a specific term estops her from 
asserting error under section 1170, subdivision (b)   

Appellant’s claim must be rejected for an additional reason:  

Even when a particular sentencing provision would otherwise 

apply, the defendant’s agreement to a specific term as part of a 

plea bargain ordinarily precludes a later argument that the 

court’s imposition of the sentence was erroneous under that 

sentencing provision. 

This Court has long held that a plea agreement containing a 

specified sentence “normally implies a mutual understanding of 

the defendant and the prosecutor that the specified [sentence] is 

one that the trial court may lawfully impose.”  (People v. Shelton 

(2006) 37 Cal.4th 759, 768.)  The decision in People v. Hester 

(2000) 22 Cal.4th 290 is on point.  There, the defendant pleaded 

no contest to several charges in return for an agreed-upon 

sentence of four years.  (Id. at p. 293.)  The charges included a 

burglary and an assault arising from a single incident.  (Ibid.)  At 

sentencing, the trial court imposed the stipulated four-year 

sentence for the burglary and a three-year concurrent term for 

the assault.  (Ibid.)  On appeal, the defendant argued that the 

three-year concurrent term was unauthorized because section 

654 required it be stayed.  (Id. at pp. 293-294.) 

A majority of this Court rejected the defendant’s contention, 

reasoning that the defendant forfeited his right to a sentence 

consistent with section 654 by agreeing to one that was 

inconsistent with it.  (Hester, supra, 22 Cal.4th at p. 295.)  The 
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Court concluded:  “Where the defendants have pleaded guilty in 

return for a specified sentence, appellate courts will not find error 

even though the trial court acted in excess of jurisdiction in 

reaching that figure, so long as the trial court did not lack 

fundamental jurisdiction.”  (Ibid.)  “The rationale behind this 

policy is that defendants who have received the benefit of their 

bargain should not be allowed to trifle with the courts by 

attempting to better the bargain through the appellate process.”  

(Ibid.)2 

Hester also noted that the defendant’s acceptance of a 

bargain that included a specific term was an implicit waiver of 

any section 654 claim.  (Hester, supra, 22 Cal.4th at p. 295.)  For 

this principle, the Court relied on People v. Couch (1996) 48 

Cal.App.4th 1053, in which the Sixth District Court of Appeal 

held that where a defendant has entered into a plea agreement, 

the defendant “must be estopped from challenging his sentence 

                                         
2   A lack of “fundamental” jurisdiction exists where the 

court does not have personal jurisdiction or jurisdiction over the 
subject matter.  (In re Harris (1993) 5 Cal.4th 813, 836, 
disapproved on another ground in Shalabi v. City of Fontana 
(2021) 11 Cal.5th 842, 847.)  A lack of fundamental jurisdiction is 
distinguished from a court acting in excess of its jurisdiction.  (Id. 
at p. 838, fn. 12.)  A court acts in excess of its jurisdiction when it 
sentences a defendant to a punishment exceeding the maximum 
allowed by law.  (In re Huffman (1986) 42 Cal.3d 552, 555; In re 
Harris (1989) 49 Cal.3d 131, 134, fn. 2 [misinterpretation of 
Penal Code resulting in sentence longer than permitted by law 
results in sentence in excess of jurisdiction].) 
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because he agreed to accept it and thereby waived the alleged 

errors which he now claims occurred.”  (Id. at p. 1058.)   

The defendant in Couch pleaded guilty to a single count of 

forgery and admitted an allegation that he had suffered a prior 

“strike” conviction in exchange for the dismissal of other charges, 

agreeing that he would be sentenced to 32 months in prison.  

(Couch, supra, 48 Cal.App.4th at p. 1056.)  On appeal, he sought 

to avoid the requirement to obtain a certificate of probable cause 

by characterizing various errors as “sentencing errors.”  (Id. at 

p. 1056.)  The Court of Appeal, however, noted that “each of 

defendant’s appellate contentions essentially involves a claim 

that the trial court erred by failing to sentence him under Penal 

Code section 1170 rather than Penal Code section 667, 

subdivisions (b) to (i).”  (Id. at pp. 1057-1058.)  The Couch court 

rejected his claim that he was not required to obtain a certificate 

of probable cause:  “By accepting a plea bargain for a specified 

term which included an admission of a prior conviction allegation 

which would necessarily result in defendant being sentenced 

under Penal Code section 667, subdivisions (b) to (i) rather than 

Penal Code section 1170, defendant obtained the benefit of 

limiting his sentence to 32 months.”  (Id. at p. 1058.)  “The fact 

that a defendant has received a benefit in return for agreeing to 

accept a specified sentence is itself sufficient to estop that 

defendant from later seeking to unfairly supplement this benefit 

by mounting an appellate attack on the trial court’s imposition of 

the specific sentence which the defendant agreed to accept.”  (Id. 

at p. 1057.) 
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This Court’s decision in French, supra, 43 Cal.4th 36 

provides a useful comparison.  There, the defendant agreed to an 

aggregate sentence of not more than 18 years in prison for 

multiple offenses, in exchange for the dismissal of other charges.  

(French, supra, 43 Cal.4th at p. 42.)  The trial court then 

exercised its discretion to select a sentence under the former 

version of section 1170(b) that presumptively called for a middle 

term sentence and, in doing so, it opted to impose the upper term 

on one of the counts based on its finding of an aggravating factor.  

(Id. at p. 43.)  While the defendant’s case was on appeal, 

Cunningham was decided, and the defendant argued that 

imposition of the upper term violated his Sixth Amendment right 

to a jury trial in light of that decision.  (Id. at p. 40.)   

This Court agreed, holding that the defendant, “by entering 

into a plea agreement that included the upper term as the 

maximum sentence, did not implicitly admit that his conduct 

could support that term.  The determinate sentencing law 

contemplates that issues related to the trial court’s decision 

whether to impose the upper, middle, or lower term will be 

litigated at a posttrial (or postplea) sentencing hearing.”  (French, 

supra, 43 Cal.4th at p. 48.)  “A defendant who enters into an 

agreement to plead guilty or no contest, with a sentence to be 

imposed within a specified maximum, reasonably expects to have 

the opportunity to litigate any matters related to the trial court’s 

choice of sentence—including the existence of aggravating and 

mitigating circumstances—at the sentencing hearing.”  (Id. at 

p. 49, citation omitted.) 
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French distinguished Hester on the basis that Hester had 

involved an agreement to a specific term.  (French, supra, 43 

Cal.4th at p. 49.)  The French Court concluded:  “A sentencing 

agreement pursuant to which the defendant pleads guilty or no 

contest with the understanding that he or she will receive a 

sentence within an agreed-upon maximum term, by contrast, 

‘contemplates that the court will choose from among a range of 

permissible sentences within the maximum. . . .’  In the present 

case, defendant did not agree that a specified sentence would be 

imposed; his plea agreement contemplated that the trial court 

would have discretion to impose any appropriate sentence up to 

the maximum of 18 years imprisonment.”  (Ibid., citation omitted.) 

Hester’s rationale applies here, not French’s.  Appellant 

entered into a plea deal wherein she agreed to a specified 

sentence, obviating the court’s exercise of discretion under section 

1170(b).  (See CT 56-63; 13RT 164-168.)  The agreement did not 

contemplate that the trial court would choose from among a 

range of permissible sentences within the maximum.  Given the 

terms of the negotiated disposition, the court’s sentencing 

discretion was limited to approving or rejecting the plea deal.  

Indeed, the court was not authorized to modify the terms of the 

agreement by exercising discretion as to the sentencing triad, 

while leaving the plea agreement otherwise intact.  (Segura, 

supra, 44 Cal.4th at p. 931.)  It does not matter, as it did in 

French, that appellant’s plea did not admit any particular 

aggravating circumstances.  Unlike in French, no further hearing 

was contemplated at which the parties would litigate matters 
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related to the trial court’s choice of sentence, including the 

existence of aggravating and mitigating circumstances.  (French, 

supra, 43 Cal.4th at p. 49.)  

By agreeing to a specific term of imprisonment, appellant 

implicitly waived any right to be sentenced under the particular 

terms of section 1170(b), just as the defendant in Hester 

implicitly waived any right to be sentenced in accordance with 

section 654.  She is therefore estopped from invoking section 

1170(b) in an attempt to challenge the imposition of the sentence 

she agreed to and which the court had—and still has—  

fundamental jurisdiction to impose.  Having received the benefit 

of her plea bargain, appellant cannot now try to unilaterally 

improve that deal by shaving an additional two years from her 

agreed-upon sentence of six years on the basis of a statute that 

her plea rendered inapplicable to the court’s imposition of 

sentence.  (See Hester, supra, 22 Cal.4th at p. 295; Couch, supra, 

48 Cal.App.4th at pp. 1056-1058; see also People v. Flood (2003) 

108 Cal.App.4th 504, 508 [defendant could not prevail on his 

contention on appeal that the Three Strikes law did not apply to 

him in an effort to reduce his stipulated prison sentence].) 

C. Penal Code section 1016.8 does not automatically 
entitle appellant to relief 

Appellant relies on section 1016.8 to support her contention 

that SB 567 requires a unilateral reduction of her sentence.  

(OBM 23-25.)  Section 1016.8 codified the holding of this Court’s 

decision in Doe v. Harris (2013) 57 Cal.4th 64, by providing in 

relevant part:  “[P]lea agreements are deemed to incorporate the 

reserve power of the state to amend the law or enact additional 
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laws for the public good and in pursuance of public policy.  That 

the parties enter into a plea agreement does not have the effect of 

insulating them from changes in the law that the Legislature has 

intended to apply to them.”  (§ 1016.8, subd. (a)(1).)  The statute 

also states:  “A plea bargain that requires a defendant to 

generally waive unknown future benefits of legislative 

enactments, initiatives, appellate decisions, or other changes in 

the law that may occur after the date of the plea is not knowing 

and intelligent.”  (§ 1016.8, subd. (a)(4).) 

The People do not contend that appellant’s plea is insulated 

from any future legislative changes.  Rather, the change 

appellant seeks to invoke simply does not apply to her case.  By 

its terms, section 1016.8 only concerns changes in the law that 

apply to a defendant.  Again, there is no dispute that SB 567’s 

amendments to section 1170(b) apply retroactively to nonfinal 

cases in general.  The question is whether those amendments 

have any effect on a case like appellant’s, where sentence was 

imposed as the result of a plea bargain that included an agreed-  

upon term.  As discussed above, the answer is no. 

In People v. Todd (2023) 88 Cal.App.5th 373, the Sixth 

District Court of Appeal disagreed with the decision below, 

stating in part:  “[W]ere we to adopt the reasoning of the court in 

Mitchell, we would render Todd’s plea bargain to a stipulated 

sentence the very waiver of ‘unknown future benefits of 

legislative enactments’ that the Legislature has deemed void as 

against public policy because his entry of plea on those terms was 

not ‘knowing and intelligent.’”  (Id. at pp. 379-380.)   That 
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reasoning, however, misapprehends the meaning of section 

1016.8.  Appellant’s plea did not contain any express waiver of 

future benefits, which is what that section states cannot be 

knowing and intelligent.  Nor do the People contend that 

appellant implicitly waived a right to invoke any future benefit of 

SB 567.  Rather, the amendments made by that law do not apply 

to appellant’s case because she agreed to be sentenced to a 

specific term, removing her sentencing from the requirements of 

section 1170(b) altogether.  In other words, appellant attempts to 

invoke an intervening law that does not apply in cases like hers. 

The core concern behind SB 567 was that under the former 

version of section 1170(b) trial “[c]ourts [were] imposing 

maximum terms of imprisonment without granting defendants 

the opportunity to have a jury review and determine the 

truthfulness of alleged aggravating facts.”  (Sen. Com. on Public 

Safety, Analysis of Sen. Bill No. 567 (2021-2022 Reg. Sess.) 

March 9, 2021, p. 2.)  This concern is not implicated by a plea 

involving a stipulated sentence, where the sentence is not based 

on any aggravating factors that may be in dispute.  A sentencing 

agreement in which the defendant pleads guilty or no contest 

with the understanding that he or she will receive a specified 

sentence does not contemplate that the trial court will choose 

from among a range of permissible sentences.  Because the court 

does not exercise determinate triad sentencing discretion when 

imposing an agreed-upon upper term specified in a plea 

agreement, the amendments to section 1170(b) under SB 567 are 
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inapplicable in this context.  Thus, section 1016.8 does not assist 

appellant. 

II. THE PROPER REMEDY IN THIS CASE WOULD BE TO REMAND 
TO THE TRIAL COURT 
Appellant argues that the remedy in this case must be to 

simply reduce her six-year sentence to the middle term of four 

years  (OBM 34-45.)  That is incorrect.  The proper remedy, 

should the court determine that SB 567 affects appellant’s plea 

bargain, is to remand for further proceedings. 

A. Remand is appropriate if the effect of SB 567 is to 
render appellant’s plea invalid or her sentencing 
erroneous 

To the extent the Court concludes that application of SB 567 

to appellant’s case undermines the validity of her plea in some 

way or calls into question the manner in which the sentence was 

imposed, then the remedy is to remand for further proceedings.  

For example, when a guilty plea is determined to be invalid 

because the defendant was not sufficiently made aware of the 

rights he or she was surrendering, the remedy is to “permit[] 

defendant to withdraw [the] guilty plea” and restore the case to 

the status quo ante, permitting it “to be either tried or disposed of 

in some other appropriate manner.”  (In re Sutherland (1972) 6 

Cal.3d 666, 672.)  Similarly, if intervening authority shows that 

the manner in which the court imposed the sentence following a 

plea was erroneous, then, as in French, the remedy is to remand 

for resentencing in accord with the new requirements.  (French, 

supra, 43 Cal.4th at p. 55; see Stamps, supra, 9 Cal.5th at p. 698.)  

In either case, remand is called for.  No authority supports 
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appellant’s proposed remedy of unilaterally reducing her 

sentence under these circumstances.3 

B. Remand is appropriate even if an upper term is 
now prohibited in appellant’s case 

Even if the Court were to conclude that SB 567 now 

prohibits imposition of an upper term under any circumstances in 

appellant’s case, as she contends, the remedy would still be to 

remand for further proceedings. 

As this Court described in Stamps, section 1192.5 prohibits 

the trial court from “‘unilaterally modifying the terms of [a plea] 

bargain without affording . . . an opportunity to the aggrieved 

party to rescind the plea agreement and resume proceedings 

where they left off.’”  (Stamps, supra, 9 Cal.5th at p. 701.)  

Instead, when a retroactive change in the law invalidates part of 

a negotiated sentence, the proper remedy is to provide the People 

and the trial court with an opportunity to either accept the 

modification or withdraw approval for the plea deal.  (Stamps, at 

pp. 703-708.)  If approval is withdrawn, the parties would then 

proceed as if no agreement had ever existed.  (Ibid.) 

As Stamps also indicates, that general rule does not apply 

where, in enacting new legislation, the Legislature makes clear 

                                         
3   In French, this Court declined to consider whether error of 

the sort that occurred there could ever be assessed for 
harmlessness in a guilty-plea case, as it determined that the 
record did not show harmlessness beyond a reasonable doubt in 
any event.  (French, supra 43 Cal.4th at pp. 52-54.)  The People 
do not contend that such error, if it occurred here, was harmless 
beyond a reasonable doubt. 
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its intent to override section 1192.5.  (Stamps, supra, 9 Cal.5th at 

p. 701; see Doe, supra, 57 Cal.4th at p. 66 [“That the parties enter 

into a plea agreement . . . does not have the effect of insulating 

them from changes in the law that the Legislature has intended 

to apply to them”], italics added.)  Appellant argues that the 

Legislature intended SB 567 to apply to cases like hers so as to 

require unilateral sentence reduction.  (OBM 34-35.)  But there is 

no evidence for that. 

While the Legislature (or the electorate) “‘may bind the 

People to a unilateral change in a sentence without affording 

them the option to rescind the plea agreement,’” it must make its 

intent to do so explicit––for example, through express references 

to plea bargains, convictions by plea, or resentencing provisions.  

(Stamps, supra, 9 Cal.5th at p. 703.)  Indeed, when the enacting 

body has intended for a new law to override section 1192.5, and 

to unilaterally alter existing plea agreements, it has generally 

made this intent plain, either in the express language of the 

statute or the legislative history materials.  (See, e.g., Senate Bill 

No. 483 (2021-2022 Reg. Sess.) (Stats. 2021, ch. 728, § 1) [“[A]ny 

changes to a sentence as a result of the act that added this 

section shall not be a basis for a prosecutor or court to rescind a 

plea agreement”]; Assembly Bill No. 1618 (2019-2020 Reg. Sess.) 

(Stats. 2020, ch. 586, § 1) [invalidating any “provision of a plea 

bargain that requires a defendant to generally waive unknown 

future benefits of legislative enactments”]; Senate Bill No. 1437 

(2017-2018 Reg. Sess.) (Stats. 2018, ch. 1015, § 4) [applying 

certain resentencing provisions to persons “convicted of murder, 
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attempted murder, or manslaughter following a trial or accepted 

a plea offer in lieu of a trial”]; Prop. 47, as approved by voters, 

Gen. Elec. (Nov. 4, 2014) [creating a resentencing provision that 

applies to those “serving a sentence for a conviction, whether by 

trial or plea”].) 

Nothing in the text of section 1170(b) or the legislative 

history of SB 567 supports an inference that despite its silence on 

the matter, the statutory amendments were intended to override 

longstanding law that a court cannot unilaterally modify the 

terms of a plea deal without obtaining the parties’ consent or 

affording them the opportunity to withdraw from the deal.  

(§ 1192.5, subd. (b).)  Nor is there any indication of an intent to 

retroactively deprive the trial court of its statutory authority to 

approve and withdraw its approval of plea agreements.  (See 

§ 1192.5, subd. (c).)   

The author of SB 567 identified two purposes behind the 

amendment to section 1170(b):  (1) to require “that aggravating 

facts are presented to the jury before a judge imposes a maximum 

sentence as decided in Cunningham,” and (2) to ensure that 

“individuals facing time have the ample ability to dispute 

information in the record that might not be true.”  (Assem. Com. 

on Public Safety, Analysis of Sen. Bill No. 567 (2021-2022 Reg. 

Sess.) as amended May 20, 2021, pp. 3-4.)  Nothing in 

Cunningham limits a defendant’s right to waive their right to be 

sentenced under a statute like section 1170(b).  In a plea 

involving an agreed-upon sentence, the defendant has waived 

that right and the sentence is not based on any exercise of 
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judicial discretion or aggravating factors that may be in dispute.  

Thus, the dual concerns identified by SB 567’s author are not 

implicated where a defendant agrees to an aggravated term as 

part of a negotiated plea agreement. 

Appellant contends that the Legislature’s intent to “lower 

sentences” supports her claim that SB 567 applies retroactively 

to agreed-upon plea bargained sentences.  (OBM 25, 28.)  

However, a general intent to provide for reduced criminal 

sentences does not evidence a more specific intent to modify the 

laws governing plea bargaining.  (See Stamps, supra, 9 Cal.5th at 

p. 702 [“The Legislature may have intended to modify the 

sentencing scheme, but the legislative history does not 

demonstrate any intent to overturn existing law regarding a 

court’s lack of authority to unilaterally modify a plea agreement”]; 

see also In re Friend (2021) 11 Cal.5th 720, 740 [“[N]o legislation 

pursues its purposes at all costs.  Deciding what competing 

values will or will not be sacrificed to the achievement of a 

particular objective is the very essence of legislative choice—and 

it frustrates rather than effectuates legislative intent 

simplistically to assume that whatever furthers the statute’s 

primary objective must be the law”].)   

Notably, the word “plea” appears only once throughout the 

legislative history materials of SB 567, and it is in the context of 

addressing whether “jury trials on aggravating factors [would] 

burden the Criminal Justice System.”  (Assem. Com. on Public 

Safety, Analysis of Sen. Bill No. 567 (2021-2022 Reg. Sess.) as 

amended May 20, 2021, p. 6.)  The analysis expressly recognized 
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that plea bargaining would not involve jury trials on aggravating 

circumstances.  After noting that the right to a jury trial can be 

waived for upper-term sentencing purposes, the analysis stated:  

“It should also be noted that most criminal proceedings are 

resolved by plea.  Therefore, while jury trial on aggravating 

factors would impact the judicial system, not all cases would 

result in these trials.”  (Ibid.) 

The Legislature may have intended to limit a trial court’s 

discretion when selecting an upper term, “but the legislative 

history does not demonstrate any intent to overturn existing law 

regarding a court’s lack of authority to unilaterally modify a plea 

agreement.”  (Stamps, supra, 9 Cal.5th at p. 702.)  “The enacting 

body is deemed to be aware of existing laws and judicial 

constructions in effect at the time legislation is enacted.”  (People 

v. Weidert (1985) 39 Cal.3d 836, 844.)  Yet there is no mention of 

section 1192.5 or any general principles governing plea bargains 

in the legislative materials.  This is in stark contrast to the 

Legislature’s approach to laws that it does intend to affect 

existing pleas, such as AB 1618 and SB 483.  Those enactments 

show that the Legislature knows how to create an exception to 

the general principles governing plea bargains if it wishes to do 

so.  (People v. Vargas (2014) 59 Cal.4th 635, 648.)  That no 

similar intent can be discerned from the legislative history of SB 

567 is a strong indication the Legislature did not intend for the 

changes to bypass long-standing law governing plea bargaining.  

(See In re Jennings (2004) 34 Cal.4th 254, 273 [“‘It is a settled 

rule of statutory construction that where a statute, with 
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reference to one subject contains a given provision, the omission 

of such provision from a similar statute concerning a related 

subject is significant to show that a different legislative intent 

existed with reference to the different statutes’”].) 

Further, that most convictions result from pleas does not 

compel a conclusion that the Legislature intended to bypass 

section 1192.5 by mandating the reduction of upper term 

sentences.  (See OBM 14, 17.)  If the sheer number of pleas were 

enough on its own to support such an inference, there would be 

no reason for the Legislature or electorate to ever specify that a 

new or amended law expressly applies to convictions by plea.  

This would render the deliberate references to pleas in 

Proposition 47, SB 483, AB 1618, and SB 1437 superfluous and 

meaningless, in contravention of fundamental rules of statutory 

construction.  (See Imperial Merchant Services, Inc. v. Hunt 

(2009) 47 Cal.4th 381, 390 [courts do not presume the Legislature 

performs idle acts, nor do they construe statutory provisions so as 

to render them superfluous].)   

Appellant’s proposed remedy of unilaterally reducing her 

sentence would give SB 567 “an effect beyond that gathered from 

the plain and direct import of the terms used, . . . so as to make it 

conform to a presumed intention not expressed or otherwise 

apparent in the law.”  (Soto v. Motel 6 Operating, L.P. (2016) 4 

Cal.App.5th 385, 393, internal quotation marks omitted.)  Rather, 

the proper remedy under these circumstances is the remand 

procedure articulated by this Court in Stamps, permitting the 

parties to reconsider the bargain in light of the new benefit that 
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SB 567 confers.  This remedy gives effect to the Legislature’s 

intent while preserving the parties’ ability to reach an 

appropriate disposition without granting appellant a windfall or 

putting either party at a disadvantage.  (See, e.g., Stamps, supra, 

9 Cal.5th at p. 702.) 

CONCLUSION 
The judgment of the Court of Appeal should be affirmed. 
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