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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA

Supreme Court

Plaintiff-Respondent, No. S103358
V.
MARCOS ESQUIVEL BARRERA, Los Angeles County

Superior Court
Defendant-Appellant No. PA029724-01

APPELLANT’'S REPLY BRIEF
INTRODUCTION

In this reply, appellant addresses specific contentions made by
respondent, but does not reply to arguments that are adequately
addressed in his opening brief. The failure to address any particular
argument, sub-argument or allegation made by respondent, or to
reassert any particular point made in the opening brief, does not
constitute a concession, abandonment or waiver of the point by
appellant (see People v. Hill (1992) 3 Cal.4th 959, 995, fn. 3), but
reflects appellants view that the issue has been adequately
presented and the positions of the parties fully joined.

The arguments in this reply are numbered to correspond to the
argument numbers in appellant’s opening brief.

ek dekk



THE EVIDENCE WAS INSUFFICIENT TO CONVICT
APPELLANT OF FIRST DEGREE MURDER OR THE
TORTURE ALLEGATIONS WITH RESPECT TO
EITHER VICTIM

A. Introduction

The jury was instructed on two theories of first degree murder
with respect to both Lupita and Ernesto: premeditated murder and
murder by torture. At trial, and in his opening brief, appellant argued
that the evidence was insufficient to establish either theory of first
degree murder or the special circumstance of torture-murder.
Respondent relies heavily on previous decisions of this Court in an
effort to refute appellant’s challenge to the sufficiency of the
evidence, but the record, as a whole, simply does not provide
substantial evidence of the requisite mens rea for either theory of
first degree murder or the torture special circumstance.

B. There Was No Substantial Evidence That Appellant
Possessed a Willful, Premeditated and Deliberate
Intent to Inflict Extreme and Prolonged Pain on
Either Child for the Purpose of Revenge, Extortion,
Persuasion or for Any Other Sadistic Purpose

Respondent contends there was substantial evidence to
support a reasonable inference that appellant possessed a
premeditated and deliberate intent to torture both Lupita and
Ernesto. With respect to each child, respondent argues that the jury
could reasonably infer such intent from the condition of the body, the
nature of the killing, and the circumstances of the crime.
Respondent attempts to draw parallels between the instant case and
the facts of four cases in which this Court found sufficient evidence

of premeditated and deliberate intent to torture. These cases are
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People v. Gonzales (2012) 54 Cal.4th 1234, People v. Jennings
(2010) 50 Cal.4th 616; People v. Mincey (1992) 2 Cal.4th 408, and
People v. Whisenhunt (2008) 44 Cal.4th 174. These cases are
factually distinguishable from appellant’s case, and do not establish
that there was substantial evidence to support a finding that
appellant possessed a premeditated and deliberate intent to torture
his two children. Appellant will separately address respondent’s
claims as to each victim.

1. Lupita

a. Condition of Body

Respondent argues that the jury could reasonably infer
appellant’s intent to inflict extreme pain or suffering on Lupita from
the condition of her body, as described by Dr. Ribe, the pathologist
who performed Lupita’s autopsy. (RB 74-79.)

This Court has cautioned against giving undue weight to the
severity of the victim’'s wounds because “horrible wounds” may be as
consistent with killing in “an explosion of violence,” as with the intent
to inflict cruel pain and suffering. (People v. Elliot (2005) 37 Cal.4th
453, 467; People v. Steger (1976) 16 Cal.3d 539, 546.) Here,
members of appellant’'s family testified that appellant had an
éxplosivé temper, and when angered — a frequent occurrence —
would react with physical violence. (9RT 1577, 1581, 1587, 1599,
1600, 1604; 10RT 1703, 1721, 1724; 11RT 1789, 1792, 1794-1796.)

Although Dr. Ribe found evidence of partially healed fractures
of her right arm, right collar bone and both femurs, Dr. Ribe’s
findings upon‘microscopic examination of the right femur fracture
indicated that it was approximately ayear old (9RT 1536-1537),
which meant it occurred while Lupita was living with her mother in
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Tijuana." Dr. Ribe was unable to date the other fractures (9RT
1538), and there was no other evidence presented to support a
conclusion that appellant caused them or that they occurred while
Lupita was living with him.

Significantly, other than the bruising on the back of Lupita’s
head, neck and back related to her fatal injury, and a possible bruise
on her forehead (9RT 1524-1525), Dr. Ribe saw no evidence of any
bruising or other soft tissue injuries. (9RT 1544.) He also saw no
evidence indicating that Lupita was beaten almost every day. (/bid.)

In addition, the evidence did not show that appellant had
deliberately starved Lupita. As noted in appellant’s opening brief,
there was no testimony that appellant had withheld food from her.
(AOB 59.) The fact that her body weighed only 18 pounds at the
time of the autopsy, Dr. Ribe explained, was due to dehydration and
decomposition, and was “way below what her actual weight would
have been” when alive. (9RT 1550.) Although Dr. Ribe opined that
at the time of her death, Lupita was about six months behind the
average in terms of height and weight (9RT 1541-1542), and that it
was medically probable she had not been properly nourished and
cared for (9RT 1554), he testified that her growth delay indicated she
had been suffering from malnutrition for a minimufn of six months,
and possibly as long as a year. (9RT 1556.) Lupita had lived in

appellant’s household for at most three months before she died.

' Appellant moved Petra and her children, including Lupita
and Ernesto from Tijuana to Pacoima, California in the summer of
1997. (10RT 1718.) Lupita and Ernesto began living with appellant
shortly thereafter, and Lupita died in either late August or early
September of that year. (10RT 1720.)
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Furthermore, her mother, Petra, testified that she and her children
had been very poor and had little to eat while living in Tijuana.
(10RT 1724.) In light of this evidence, it was not reasonable for a
juror to infer that Lupita’s malnutrition was due to appellant’s
treament of her instead of her impoverished life before she lived with
appellant. | '

Finally, respondent cites the absence of Lupita’s thymuS gland
as evidence of deliberate starvation (RB 79), however, respondent
has misread the record. Dr. Ribe explained that Lupita’s badly
decomposed body no longer had endocrine organs or a thymus.
(9RT 1543.) He never stated that the absence of her thymus was
related to a lack of nutrition during life.

In sum, while it was reasonable to infer from Dr. Ribe’s
testimony regarding the condition of Lupita’s body that éppellant
punished Lupita in abusive manner, it was not reasonable to infer
that he possessed the premeditated and deliberate intent to inflict
cruel pain or suffering required for a conviction of first degree
murder by torture.

. b.  Nature of Killing

Respondent argues that the jury could reasonably infer
appellant's premeditated and deliberate intent to cause Lupita
extreme pain or suffering from the nature of the killing. The
evidence does not support such an inference. | |

The description both Maria Esquivel and Maria Ricardo
gave of the events leading to Lupita’s death established that
appellant became enraged upon learning that Lupita had wet her
pants and sought to punish her for it, first by insisting thét she be

washed off in a cold shower, and then by striking her when she
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would not stop crying. Although Lupita suffered a fatal injury when
she was thrown in the direction of the wall and hit her head, there
was no evidence that appellant actually intended for her to hit the
wall. Maria Esquivel testified that appellant was standing close to
the bed (9RT 1589), which was next to the wall, when he threw
Lupita. (See PX 11 F.) There was nothing in her testimony from
which a juror could reasonably infer that appellant intended to
throw Lupita against the wall. Instead, at most it showed that
appellant intended to throw her on the bed, but overshot it and
ended up throwing her into the wall. (See AOB 46-47.)

In short, the testimony of the witnesses overwhelmingly
establishes that appellant became angry when Lupita wet her
pants, and that his rage increased initially when the two Maria’s
disobeyed his order to wash Lupita off in a cold shower, and then
escalated still further when Lupita started crying. The more
enraged appellant became, the more violent his conduct became.
(9RT 1587; 1587.) Nothing in the Witnesses’ description of what
happened suggests that appellant acted with cold, calculated
intent to inflict cruel pain and suffering. To the contrary, the
witnesses described an anger-induced explosion of violence.
(See People v. Steger, supra, 16 Cal.3d at p. 549, fn. 4
[defendant’s uncontrolled outbursts of frustration were inconsistent
with theory of deliberate torture murder].)

This case is thus materially distinguishable from those in
which this Court has found substantial evidence of cold, calculated
intent to cause the victim to suffer extreme pain. In People v.
Gonzales, supra, 54 Cal.4th at p. 1274, the defendant killed the
victim by delibekately putting her in a bathtub with scalding water
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and keeping her there for 15 minutes. In People v. Whisenhunt,
supra, 44 Cal.4th at p.201, the defendant methodically poured hot
cooking oil onto various portions of the victim’s body, repositioning
her body so as to inflict numerous burns throughout her body,
including her genital region. In People v. Mincey, supra, 2 Cal.4th
at p. 435, the defendant inflicted hundreds of injuries over a period
of 24 to 48 hours, including shearing the tissue of victim’s buttocks
by applying substantial force with a straight edge, tearing two to
three inches of the inside of the victim’s rectum with his fingernail
and puncturing the back of the victim’s knees with a sharp object.
During this time, he also forced the victim to eat his own feces.

By contrast, in the instant case, there was no evidence of
deliberate, methodical infliction of pain and suffering leading up to
Lupita’s death. Instead, the evidence established that appellant
lost control of his violent temper in punishing Lupita for wetting her
pants, and tragically killed her in the process. |

Respondent further argues that appellant’s conduct after
Lupita lost consciousness was substantial evidence of his sadistic
intent. Specifically, respondent cites evidence regarding
appellant’s failure to initially acknowledge how badly Lupita was
hurt, his refusal to take her to the hospital, and his attempt to have
his son, Jose, claim responsibility for hurting Lupita. (RB 81-83.)

However, the evidence does not support a finding of the
requisite intent. The evidence shows that once appellant realized
that Lupita was unconscious, he became frightened, and tried to
revive her with alcohol. (9RT 1601, 1603.) The evidence further
shows that appeliant’s reasons for not taking Lupita to the hospital

were not based on a torturous intent but other concerns. He told
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Maria Ricardo they could not go to the hospital because there
would be an investigation and they would lose their children (11RT
1816), and he told Petra that they could not take Lupita to the
hospital because they did not have the money to pay for her care.
He also told Petra that he was afraid that Jose would get in
trouble. (10RT 1653.) Instead of going to the hospital, appeliant
drove to the store to get medicine for Lupita. (S9RT 1654; 10RT
1730.)? Thus, while-appellant’'s behavior may have heen
inexcusably reckless and irresponsible, the evidence
demonstrated that he was acting out of fear, not out of revenge or
malevolence, as respondent suggests. (See People v, Walkey
(1986) 177 Cal.App.3d 268, 275 [defendant’s failure to seek
medical attention for child who died from injuries defendant
inflicted in “misguided, irrational and totally unjustifiable attempt at
discipline” was not substantial evidence of wilful, deliberate and
premeditated intent ro inflict extreme and prolonged pain].)
c. Circumstances of the Crime

Respondent claims that appellant’s torturous intent could
reasonably be inferred because his abuse of Lupita was motivated
by revenge and hatred. (RB 83.) Respondent bases this claim on
Maria Ricardo’s testimony that when she asked appellant why he
mistreated Lupita, he told her that it was because Lupita was
disobedient and did not love him. (11RT 1822.) However,
appellant’s statements do not establish a motive of revenge or
hatred but instead show that appellant had extremely poor control

? There was conflicting evidence as to the medicine appellant
purchased for Lupita. Jose testified it was Pedialyte (9RT 1654) and
Petra testified it was Tylenol. (10RT 1730.)
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of his violent temper, that he was easily angered by Lupita’s
disobedience, and that he expressed his anger through physical
abuse.

Although appellant appears to have been especially harsh in
his treatment of Lupita, the evidence established that when angry,
he was also physically abusive towards his other children, as well
as towards their mothers, Maria Ricardo and Petra. Appellant's
daughter, Maria Esquivel, testified that when appellant was angry,
he would pull her hair until it came out or hit her with his leather
shoes. (9RT 1681-1582.) He would also hit Jose and Marcos with
a “thick brown belt.” (9RT 1582.) Maria Ricardo testified that
appellant beat her frequently. (11RT 1789, 1792, 1794-1796.)
According to their daughter, Luz, appellant and Maria fought
regularly, and she saw appellant strike her mother “almost every
day.” (10RT 1694.) He would hit her with electrical cords,
hangers, a broomstick, shoes, “whatever he could grab.” (/bid.)
Once when he was about to strike Maria Ricardo with a shoe, Luz
tried to intervene, and appellant hit Luz in the face with the shoe,
causing her nose to bleed. (10RT 1696.) Petra also testified that
appellant beat her. (10RT 1724.)

The testimony of these witnesses showed that appellant
was someone highly prone to spontaneous explosions of rage, a
powder keg waiting to go off at any perceived transgression, not
someone who acted with “the cold-blooded intent to inflict pain for
personal gain or satisfaction.” (People v. Steger, supra, 16 Cal.3d
at p. 546 [describing the state of mind of person guilty of first
degree murder by torture].)



2. Ernesto |
a. - Condition of Body

Respondent cites Ernesto’s extensive injuries and
emaciafed condition déscribed by Dr. Whiteman, the pathologist
who performed Ernesto’s autopsy, as evidence of appellant’s
premeditated and deliberate intent to cause extreme or suffering.
(RB 62-68.) Even if Ernesto suffered physical abuse at appellant’s
hands, and died as a result of injuries inflicted by appellant, there
was no substantial evidence that he inflicted thesé injuries with the
cold-blooded, calculated intent to cause extreme pain or suffering.
As with Lupita, the evidence did not establish that appellant's
brutality towards Ernesto was fueled by any “willful, deliberate, and
premeditated intent to inflict extreme and prolonged pain . . . for
the purpose of revenge, extortion, persuasion or for any sadistic
purpose.” (CALJIC No. 8.24.)

Respondent again relies on previous decisions of this Court
finding sufficient evidence of murder by torture in which the victim
had some of the same types of injuries as those suffered by
Ernesto. But in each of these cases there was additional evidence
of torturous intent that is not present in the instant case. For
example, in People v. Gonzales, supra, 54 Cal.4th at p.1244, the
victim suffered a subdural hematoma the day of her death, and
also had an older brain hematoma. However, this Court’s finding
that the evidence of the condition body there supported a finding
of torturous intent was based on far more than the victim's
hematomas. In Gonzales, in addition to the head injuries, the
victim also had multiple burns on her head and face, as well as on
the lower part of her body. In addition the body evidenced bruising
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from strangulation, and ulcerations on both heels. (Gonzales,
Supra, at p. 1274.) Here, although'Dr. Whiteman testified Ernesto
had a fresh brain hematoma as well as an older one, (9RT 1493),
there were no wounds comparable to the severe, intentionaily
inflicted burns found in Gonzale's,

Respondent also likens the instant case to People v.
Whisenhunt, supra, 44 Cal.4th at p. 186, because the victim in that
case, like Ernesto, had internal bruising. But that case is
distinguishable because again, the victim’s injuries went far
beyond internal bruising. In Whisenhunt, the victim also had 44
separate burn wounds on her face, back, arms, torso and genital
area. She also had abrasions made by fingernails on multiple
places on her body.

The facts of the instant case are aiso materially
distinguishable from those of People v. Jennings, supra, 50
Cal.4th at pp. 632-633, in which respondent claims the injuries
suffered by the victim were similar to those suffered by Ernesto.
However, as in the other cases respondent cites, and unlike the
present case, the victim in Jennings also had burns on his body
and as well as significant head wounds.

Unlike in Jennings, there also was no substantial evidence
that appellant deliberately starved Ernesto. As discussed in the
opening brief (AOB 76-79), Ernesto spent the first four-and-a-haif
years living under extremely deprived, impoverished conditions in
Tijuana, Mexico. His mother, Petra, testified that the family had
little to eat during this period of time. (10RT 1724.) Dr. Whiteman
testified that based on the condition of Ernesto’s body, he could
well have been malnourished for over a year prior to his death,
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(9RT 1501), but Ernesto had only lived with appellant for nine
months prior to his death. (10RT 1720; 11RT 1806.)

Although Dr. Whiteman opined that Ernesto had been
deliberately starved (9RT 1500), he did not testify that appellant
had deliberately starved him. In light of the evidence that
appellant had been living in impoverished conditions with very little
food until nine months before he died; that Ernesto had been
“unconscious” or in a “‘coma” for the two months prior to his death
(10RT 1665-1666; 13RT 1889), and that he had to be fed by
others (9RT 1612; 11RT 1821), Dr. Whiteman's testimony did not
support a reasonable inference that appellant tortured Ernesto by
purposeful starvation. Further, there was no evidence that
Ernesto was ever denied food at any point before he lost
consciousness. Maria Ricardo confirmed that he was fed along
with the other children. (11RT 1821.) |

Mored\/er, any sugge'stio‘n that appellant deliberately starved
Ernesto was contradicted by the events leading to his demisé.
According to the testimony of appellant’s son, Jose, appellant
became enraged when his aftempt to fdrce Erhesto to eat was
unsuccessful, and he began hitting and kicking him. (1‘ORT 1066-
1067.)

Thus, while the evidence established that Ernesto had
suffered from malhutrition, there was no substantial evidence that
appellant deliberately starved hifn. |

b.  Nature of the Killing and
Circumstances of Crime

Respondent argues that appellanrt’s intent to cause Ernesto

extreme pain and suffering for a sadistic purpose can reasonably
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be inferred from appellant's negative comments about Ernesto,?
his mistreatment of Ernesto, and the physical abuse that ultimately
led to Ernesto’s death. Despite appellant’s mistreatment of
Ernesto, there was no substantial evidence that the mistreatment
was motivated by “wilful, deliberate and premeditated intent to
inflict extreme and prolonged pain,” as opposed to a’misguided,
irrational and totally unjustifiable attempt at discipline.” (People v.
Steger, supra, 16 Cal.3d at p. 548.)

Respondent argues the evidence regarding the nature of the
killing in this case was similar to that presented in Gonzales, supra
54 Cal.4th 1234, because Ernesto slept and ate separately from
the other children, and there was evidence to suggest he had
been bound. (RB at 70-72.) Again, there were additional facts
about the manner of killing in Gonzales, not present here, to
support a finding of deliberate torture, including that Gonzales
placed the victim in a scalding hot bath and held her there for 15
minutes. There was no similar evidence in the present case.

With regard to the circumstances of the crime, as discussed
above, appellant had a tefrible temper, and was abusive not just to
Ernesto and Lupita, but also -- albeit to a lesser extent -- to his
I

¥ Both Maria Ricardo and Petra testified that appellant
believed Ernesto was not his biological son. (10RT 1724; 11RT
1822.)
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other children and to Petra and Maria Ricardo.* There was also
no evidence that appellant singled Ernest out for punishment
before Lupita died in late August or early September of 1997.
Furthermore, according to Maria Ricardo, for about two months
after Lupita died, appellant tried to control his temper and was
“nice” to all of his children, including Ernesto. (11RT 1818.)
However, over time appellant’s temper got the better of him, and
he began beating Ernesto on a regular basis. (11RT 1819.)

According to Maria Esquivel, appellant would “get mad” at
Ernesto, and hit him with his belt, his shoes and a broomstick.
(9RT 1604.) But when Ernesto’s leg was broken, appellant tried to
help him by tying a makeshift splint to his leg, supported by a
towel and either a piece of wood or a floor tile. (8 RT 1460; 9 RT
1607; 10 RT 1661.) As appellant argued in his opening brief (AOB
62), rather than establishing a cold, calculated intent to cause
suffering, appellant’s actions demonstrated an effort to repair the
injury, support the leg and ease Ernesto's pain.

In People v. Mincey, supra, 2 Cal.4th at p. 435, this court
statedv: |

Because the requisite element of first degree torture
murder is the deliberate and premeditated intent to
inflict torture . . . the issue is whether there is
sufficient evidence of planning, motive, or method to
inflict torture.

Even if appellant brutally beat and mistreated Ernesto, the

4 Maria Ricardo and her daughter Luz testified that appellant
favored the children he had with Maria Ricardo over those he had
with Petra, and that although he hit all of his children, he hit Petra’s
children more than Maria Ricardo’s. (10RT 1627-1628, 1702-1704.)
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evidence clearly establishes that he did so impulsively, out of
anger. There was no substantial evidence of “planning, motive or
method to inflict torture.”

C. There Was No Substantial Evidence to Support
Appellant’s First Degree Murder Convictions
Based on Wilful, Deliberate and Premeditated
Murder

1. Lupita

Respondent contends there was sufficient evidence of
premeditation and deliberation with respect to the murder of Lupita
for three reasons: (1) “Appellant’s actions leading up to and
comprising Lupita’s killing show that he had sufficient time to
deliberate and consider his course of action and that the fatal blow
was not the result of unconsidered and rash impulse”(RB 87); (2)
“Appellant told co-defendant Ricardo that he mistreated Lupita
because [she] ‘would not follow’ him and did not love him (ibid);
and (3) appellant refused to take Lupita to the hospital and made
efforts to conceal what he had done, which showed planning
activity. (RB 88.) These claims have no merit.

First, there was no evidence establishing that when
appellant threw Lupita, he either knew or intended that she would
hit her head against the wall. All of the testimony indicated that
appellant was angry Lupita had wet her pants, and that his intent
was to punish her — not to kill her. |

Second, notwithstanding his feelings towards Lupita, there
was no evidence even remotely suggesting that he wanted her to
die. In fact, the testimony of his daughter, Maria Esquivel, was
that when he realiz_ed that Lupita was unconscious, appellant

looked “scared,” and desperately tried to revive her with alcohol.
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(9RT 1601, 1603.)

Finally, there was no evidence from which a juror could
reasonably infer that appellant’s refusal to take Lupita to the
hospital and his post hoc efforts to conceal what he had done
were part of a preconceived plan to cause her to die. Instead, the
only reasonable inference that could be drawn from the evidence
is that appellant’s actions were motivated by fear of what would
happen to him and his family if the authorities were alerted.’

There was simply no evidence that Lupita’s death was the
result of premeditation and deliberation.

2. Ernesto

Respondent argues that there was also sufficient evidence
to support appellant’s conviction of first degree murder of Ernesto
based on the theory of premeditation and deliberation.

Respondent first claims that appellant’s mistreatment of
Ernesto, including deliberately starving him, and the manner in
which appellant killed him provided substantial evidence that
Ernesfo’s death resulted from appellant’s “preexisting thought and
reflection.” (RB 89-90.) Respondent’s argument fails because (1)
there no evidence that appellant deliberately starved Ernesto (see
subsection B 1. (b), ante); (2) the evidence established that
appellant became enraged when he could not make Ernesto eat
(10RT 1666-1667); and (3) appellant tried desperately to get
Ernesto to “wake up” before he realized that Ernesto was dead.
(11RT 1821.)

® Appellant told Maria Ricardo they could not take Lupita to
the hospital because there would be an investigation and they would
lose their children. (11RT 1816.)
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Respondent also claims that appellant intentionally allowed
Ernest to suffer a slow death (RB 90), but this argument also fails
because there was no evidence that Ernesto died slowly. All
indications were that he died right after his head hit the wall.
(10RT 1668-1669.)

Finally, respondent contends that there was evidence of
“planning activity,” because appellant came up with a plan
regarding what to do with Ernesto’s body while Ernesto was left
lying on the floor overnight. (RB 92.) The evidence however
shows that Ernesto was already dead when the family went to bed
(10RT 1668-1669), so any planning on appellant’s part would have
only been to conceal what already had been done and cannot
support a finding of premeditation and deliberation. Respondent’s
argument is therefore without merit.

D. Conclusion

As appéllant argued in his opening brief, the evidence in this
case supported convictions of second degree murder. Appellant
does not dispute that both Lupita and Ernesto died as a result of
injuries that he intentionally inflicted. However, for the reasons
stated above and in appellant’s opening brief, the State’s evidence
was insufficient to establish the deliberate and premeditated intent
to torture or the premeditated intent necessary to sustain a first
degree murder convictions or the torture special circumstance for
either Lupita or Ernesto’s death. Appellant’s convictions and the

torture special circumstance must therefore be reversed.

Fedededek
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THE TRIAL COURT'’S FAILURE TO GIVE CALJIC 8.32
REQUIRES REVERSAL OF APPELLANT'S
CONVICTION

In his opening brief, appellant argued that the trial court’s
refusal to give CALJIC No. 8.32, setting forth the elements of second
degree felony murder based on torture, was reversible error because
that dffehse is a lesser-included offense of first degree murder by
torture. Significantly, respondent does not address the substancé of
appellant’s claim but instead contends that the court’s failure to give
that instruction in this case was either invited error or, alternatively,
that the claim of error was forfeited. Respondent further contends
that any error in failing to give the instruction was harmless. As
appellant will demonstrate below, none of these arguments have
merit. ,

A.  There Was No Forfeiture or Invited Error

Respondent claims that because trial counsel never requested
CALJIC No. 8.32, and did not object to the trial court’s rejection of
the instruction (12RT 1870-1871), his claim of error was forfeited, or
in the alternative, constituted “invited error.”

1. Forfeiture |

It is well-settled that a trial court has a sua sponte duty to
instruct on general principles of law relevant to issues raised by the
evidence. (People v. Breverman (1998) 19 Cal.4th 142, 154.)
Where the court has a sua sponté duty, principles of forfeiture do not
apply. (People v. Mil (2012) 53 Cal.4th 400, 409.) A trial court also
must give lesser-included offense instructions whenever evidence
that a defendant is guilty of a lesser offense is substantial enough to
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merit consideration by the jury. (People v. Moye (2009) 47 Cal.4th
537, 553.) Substantial evidence in this context is evidence from
which reasonable jurors could conclude that the lesser offense, but
not the greater offense, was committed. (/bid.) A “lesser offense is
necessarily‘ included in a greater offense if either the statutory
elements of the greater offense, or the facts actually alleged in the
accusatory pleading, include all the elements of the lesser offense,
such that the greater cannot be committed without also committing
the lesser.” (People v. Banks (2014) 59 Cal.4th 1113, 1160.)
Respondent contends the trial court had no sua sponte duty to

give CALJIC No. 8.32, not because there was no substantial
evidence to merit giving it, but rather because this Court has not
definitively held that second degree felony murder based on torture
is a lesser-included offense of first degree murder by torture.
However, while this Court has not expressly so held (see People v.
Beames (2007) 40 Cal.4th 907, 926, fn. 9), it is clear from the‘
elements of the two crimes that second degree felony murder based
oh torture is indeed a lesser-included offense of first degree murder
by torture.

| The elements of first degree murder by torture differ from the
elements 6f second degree murder based on torture. The essential
difference between the two crimes is that first degree murder by
torture requires a more culpable mens rea than second degree
felony murder based on torture. First degree murder by torture
requires a “willful, premeditated and deliberate intent to inflict
extreme and prolonged pain” (CALJICY No. 8.24; People v. Steger,
supra, 16 Cal.3d at p. 546, emphasis added), whereas second

degree felony murder based on torture requires merely the “specific
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intent to cause cruel or extreme pain and suffering.” (Pen. Code §
206, emphasis added.) Because first degree murder by torture
includes all of the elements of second degree felony murder based
on torture, but requires the additional element of a premeditated and
deliberate intent to inflict prolonged pain, the former cannot be
committed without also committing the latter, and thus, the second
degree crime is a lesser-included offense. (See Com. to CALJIC No.
8.24, (6th Ed., p.403 ["Penal Code § 206, torture, does not require
that the specific intent to torture be deliberate and premeditated.
Consequently, a second degree murder occurring in the perpetration
of a non-enumerated felony, namely Penal Code § 206, torture, will
be alesser crime."].)

Accordingly, the trial court did have a sua sponte duty to
instruct the jury on second degree felony murder, where, as here,
there was substantial evidence meriting its consideration by the jury,
and defense counsel’s failure to request such instruction does not
bar appellate review of appellant’s claim on forfeiture grounds.

2. Invited Error

Respondent alternatively argues that the claim is barred by the
doctrine of invited error because defense counsel made a “tactical
choice” to not request CALJIC No. 8.32, and did not object when the
court announced it would not be giving that instruction. (RB 102-
103.) Invited error occurs when, not withstanding a trial court’s duty
to instruct sua sponte, the defendant for tactical reasons persuades
a trial court not to instruct on a lesser-included offense supported by
the evidence. (People v. Barton (1995) 12 Cal.4th 186, 198.) As this
Court has explained, a trial court need not accede to a defendant’s

wishes to forgo his right to an instruction on a lesser-included
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offense, but when it does, the defendant has invited the error. A
mere failure to request the lesser-included instruction or
acquiescence to a trial court’s refusal to read a requested instruction,
however, is not sufficient to establish invited error. A trial court must
deliver a required instruction rules the defendant “expresses a
deliberate tactical purpose for objecting to the instruction.” (People v.
Hardy (1992) 2 Cal.4th 86, 184.)

Respondent relies on People v. Beames, supra, 40 Cal. 4th at
p. 927, in support of its argument. However, that case is inapposite
to the facts presented herein.

In Beames, the record “clearly reflected]” that “the defendant
and his counsel expressed a deliberate tactical purpose in resisting
[the] instructions on second degree murder and involuntary
mansleughter” that he later argued on appeal should have been
given._ (Ibid.) In contfast, the record in the present case contains no
such expression of a “deliberate tactical purpose” in resisting CALJIC
No. 8.32. Respondent does not and cannot point to any place in the
record where the defense requested or attempted to pefsuade the
trial court not to instruct on second degree murder based on torture.
The trial court ruled, independent of any defense argument or

- persuasion, that it would not instruct on second degree felony
murder based on torture. Moreover, here, the defense’s express
theory of the case was that appellant was only guilty of second
degree murder. (8RT 1396; 13RT 1958.) Under these
circumstances, there is no basis in the record to conclude that trial
counsel’s failure to expressly challenge the trial court’s erroneous
refusal to instruct on second degree felony murder was a deliberate
tactical choice. (See People v. Wickersham (1982) 32 Cal.3d 307,
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330 [no invited error unless clear from record that trial counsel acted
for tactical reasons and not out of ignorance or mistake]; see also
Richards v. Quarterman (5th Cir. 2009) 566 F.3d 553, 569-570
[defense attorney who failed to request lesser included offense
instruction because of erroneous belief that instruction was
inapplicable rendered ineffective assistance of counsel].) The record
simply does not support respondent’s claim of invited error.®

B. The Trial Court’s Refused to Give the Instruction for
Legally Invalid Reasons

Appellant argued in the AOB that the trial court’s reasons for
declining to give CALJIC No. 8.32 — that second degree felony
murder only applied to accidental deaths, and that the instruction
“‘would be confusing to the jury” (12RT 1871) — were legally
improper. (AOB 97.) Respondent does not argue otherwise.

CALJIC No. 8.32 expressly applies to al/l unlawful killings,
whether they are “intentional, unintentional or accidental.”
Furthermore, this Court has expressly found that a jury would not be
confused if instructed on both first degree murder by torture and
second degree felony-murder based on the crime of torture (Pen.
Code §206), because each crime has separate and distinct

® The other cases respondent relies on in claiming invited
error are also inapposite. In People v. Horning (2004) 34 Cal.4th
- 871, 905, this Court found invited error where the defendant and his
counsel expressly stated on the record that they did not want the
court to instruct on second degree murder because it was
inconsistent with the defense. In People v. Barton, supra, 12 Cal.4th
at p. 198, this Court held that the doctrine of invited error does not
conflict with the rule that a trial court must instruct on applicable
lesser included offenses even if the defense opposes such
instructions for tactical reasons. Again, the defense in the instant
case did not oppose the instruction at issue.
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requirements, which are “plain on the face of the instructions”: first
degree murder by torture requires a premeditated and deliberate
intent to inflict prolonged pain, and the second degree offense does
not. (See People v. Gonzales (2011) 51 Cal.4th 894, 939-940;
People v. Aguilar (1997) 58 Cal.App.4th 1196, 1205-1206 [No
premeditated and deliberate intent to torture required for torture
under Penal Code section 206].”) Thus, both reasons cited by the
trial court for not giving a second degree felony-murder instruction
were legally invalid.

C.  The Trial Court Had a Sua Sponte Duty to Instruct

on Second Degree Felony Murder Because There

Was Substantial Evidence Supporting Such an
Instruction

As set forth above, the trial court must instruct on a lesser-
included offense when it is supported by substantial evidence, i.e.,
evidence from which reasonable jurors could conclude that the
lesser offense, but not the greater offense, was committed.
Respondent does not dispute that the evidence would have
supported an instruction on the elements of second degree felony-
murder based on torture. The trial court’s refusal to instruct was
based on its erroneous belief that second degree felony murder only
applied to accidental killings, and its stated reason for not giving the
instruction was that it would be “confusing to the jury.” (AOB 97.)
The trial court made no finding that the evidence adduced at trial
would not have supported such instruction and, as shown below,

” First degree murder by torture also requires the intent to
inflict prolonged pain, whereas the crime of torture and the torture
murder special circumstance require the intent to inflict pain, no
matter how long its duration. (/d. at p.1204.)
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such a ruling would have been incorrect.

The evidence established that appellant had an explosive
temper, and became easily enraged, not just at Lupita and Ernesto,
but also at Maria Equivel, as well as his other children, and he
expressed that rage through physical violence. (9 RT 1577, 1581,
1587, 1599, 1600, 1604; 10 RT 1703, 1721, 1724; 11 RT 1789,
1792, 1794-1796.) The acts of physical violence that caused Lupita
and Ernesto’s deaths were described by appellant’s other children as
having been precipitated by anger at perceived transgressions —
Lupita wetting her bed (9RT 1587-1588) and Ernesto not eating
when appellant tried to feed him. (10RT 1668.)

Appellant has argued that there was insufficient evidence of
torture because the evidence does not establish that appellant
possessed the intent to inflict cruel or extreme pain and suffering.
(AOB, Argument |.) However, even assuming this Court finds the
evidence supports a reasonable inference that appellant possessed
the intent to inflict such pain and suffering, in order for the jury to
have fdund appellant guilty of first degree murder by torture, it had to
have found that he committed the murder with a “willful, deliberate
and premeditated intent to inflict extreme and prolonged pain.”
(CALJIC No. 8.24, emphasis added.) Because the evidence
demonstrated that the violent acts that caused each child’s death
occurred while appellant was in an enraged state, even if appellant
possessed the intent to cause cruel or extreme pain and suffering, it
is unlikely he engaged in the requisite reflection necessary for
premeditation and deliberation. (See People v. Massie (2006) 142
Cal.App.4th 365, 372 [explosion of anger inconsistent with reflection
necessary for premeditation and deliberation, although not

24



inconsistent with intent to inflict cruel or extreme pain and suffering,
which may be result of “mere unconsidered rash impulse hastily
executed"]; People v. Thomas (1945) 25 Cal.2d 880, 900 [a willful,
premeditated and deliberate mental state requires “substantially
more reflection than may be involved in the mere formation of a
specific intent”].)

This Court has held that a court has an obligation to give
instructions on lesser-included offenses when the evidence raises a
question as to whether all the elements of the charged offense were
present. (People v. Moye, supra, 47 Cal.4th at p. 548; People v.
Breverman, supra, 19 Cal.4th at p. 154.) Because the evidence
raised a question as to whether appellant committed the murders
with the “willful, deliberate and premeditated intent to inflict extreme
and prelonged pain,” a required element of first degree torture-
murder, the trial court was obligated to instruct the jury on second
degree felony-murder based on torture, and its failure to do so was
error.t |

The fact that the trial court instructed the jury on other theories
of second degree murder,® did not cure the error in failing to give a
second degree felony-murder instruction. The trial court had a sua
sponte duty to instruct the jury on all applicable theories of second
degree murder supported by the evidence. (People v. Breverman,

® The evidence similarly raised a question as to whether the
murders themselves were deliberate and premeditated.

® The trial court gave CALJIC Nos. 8.30 [Unpremeditated
Murder of the Second Degree] and 8.31 [Second Degree Murder —
Killing Resulting From Unlawful Act].
(22CT 6026; 22CT 6027; 14RT 1999)
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supra, 19 Cal.4th at p. 160; People v. Lee (1999) 20 Ca.4th 47, 61)
D. The Trial Court’s Error Was Not Harmless
Respondent maintains that because the jury found the torture

murder special-circumstance to be true, any error in failing to instruct

on second degree felony-murder based on torture was harmless.

The substance of respondent’'s argument is that by finding the torture

murder special circumstance td be true, the jury necessarily found

that appellant intentionally killed Ernesto and Lupita, and thus
necessarily decided factual questions posed by the omitted
instructions adversely to appellant under other properly given
instfuctions. (RB 106-107.) Respondent is incorrect.

Respondent’s argument is predicated upon this Court’s
opinion in People v. Beames, supra, 40 Cal.4th at p.928. In that
case, Beames was charged with first degree murder by torture of his
girlfriend’s young daughter, and a torture-murder special
circumstance. On appeal, Beames argued that the trial court should
have instructed the jury, inter alia, on second degree felony-murder
based on the predicate felony of torture. This Court held that any
error in failing to instruct on second degree murder based on torture
was harmless because the jury had “necessarily decided factual
questions posed by the omitted instructions adversely to appellant
under other properly given instructions.” (/bid.) This Court reasoned
that when the jury found the torture-murder special circumstance to
be true, it necessarily determined that Beames intended to kill the
victim, thus acting with express malice, “and that it necessarily
rejected any theory that [Beames] intended only to torture [the victim]
and not kill her.” (/d. at p. 929.)
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The Court’s harmless error analysis in Beames was based
upon the faulty premise that the jury’s finding of intent to kill negated
second degree felony murder based on torture, and thus, that the
jury would still necessarily have found appellant guilty of first degree
murder had it been instructed on second degree felony-murder
based on torture. Respondent’s argument is based upon the same
faulty premise. First, intent to kill does not negate second degree
murder. As discussed at length, both above and in appellant’s
opening brief (AOB Argument Il), second degree felony-murder
expressly includes intentional as well as accidental killings.
Secondly, intent to kill is not a required element of first degree
murder by torture, so the jury’s finding that appellant intentionally
killed his children does not necessarily establish that they found him
guilty of first degree murder by torture. Finally, simply having the
intent to kill is not sufficient for first degree deliberate and |
premeditated murder,; thus the jury’s having found that appellant
intentionally killed his children does not necessarily establish that
they also found he engaged in premeditation and deliberation.
Similarly, the jury’s factual determination that appellant'intentionally
tortured his children, does not necessarily establish that he did so
with “willful, deliberate and premeditated intent to inflict extreme and
prolonged pain.”

This Court based its decision in Beames on People v. Blair
(2005) 36 Cal.4th 686, 745-747, in which the defendant was charged
with first degree murder by poison with a special circumstance
allegation of murder by the administration of poison. (Pen. Code §
190.2 subd. (a) (19).) In order to find Blair guilty of first degree
murder by poison, the jury had to find he acted with either express
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malice (i.e., intent to kill) or implied malice (i.e., he had full
knowledge that his conduct endangered the life of the victim, but
nevertheless administered the poison with conscious disregard for
his life). (Blair, 36 Cal.4th at p. 745.) To find the alleged special
circumstance true, the jury had to find that the killing was intentional
and that Blair committed the murder by administration of poison. (/d.
at p.747.) However, if Blair did not act with either express or implied
malice, but merely had the intent to injure or intoxicate, he would be
guilty only of second degree felony- murder by poison. (/bid.) Under
those circumstances, the jury could only find the defendant guilty of
second degree murder by poisoning if it found there was no express
or implied malice. By finding the poison murder special
circumstance true, the jury had found Blair intended to kill the victim
—i.e., had acted with express malice -- thereby negating second
degree felony- murder based on poisoning, and rendering the trial
court’s failure to instruct on that theory harmless. (/bid.) Because
Blair did not address the elements of the crimes and special
circumstances for torture murder that were at issue in Beames or in
this case, this Court’s reliance on Blair in Beames was misplaced, as
is respondent’s reliance on Beames in this case.

Respondent additionally contends that “any alleged error
concerning the absence of any instructions regarding second degree
felony murder based on torture was unquestionably harmless,
especially in light of the strong evidence of appellant’s first degree
murders of Ernesto and Lupita based on the theory of premeditated
and deliberate murder.” (RB 107.) This argument presumes that the
jury found appellant guilty based upon that theory. However, since
the jury was instructed on both premeditated and deliberate murder
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and murder by torture, we do not know the actual theory upon which
the jury based its decision.

More importantly, contrary to respondent’s assertion, the
evidence of premeditated and deliberate murder was not strong. As
discussed above, the testimony of appellant’s family members
established that the violent acts that caused Ernesto and Lupita’s
deaths were spontaneous, explosive responses to perceived
disobedience, rather than “the result of careful thought and weighing
of considerations for and against the proposed course of action.”
(People v. Jennings, supra, 50 Cal.4th at p. 645.) Consequently,
respondent’s contention that the error was harmless due to the
strength of the evidence of premeditated and deliberate murder,
must be rejected. |

E. Conclusion

" The trial court had a sua sponte duty to instruct the jury as to
the elements of second degree felbny murder based on torture
(CALJIC No. 8.32), because at the time the crimes were committed it
was a lesser-included offense of first dégree murder by torture, and
there. was substéntial evidence to support giving that instruction.

The trial court’s stated reasoné for not giving the instrubtion —~ that it
only applied to cases of accidental killing, and would be “confusing”
to the jury — were legally erroneous.

Furtherrhore; defense counsel’s failure to request the
instruction or to argue that it should be given, was dué to ignorance
or mistake, rather than a tactical choice. Under the circumstances,
there was no invited error.

Finally, the trial court’s error in failing to give the instruction

was not harmless. Contrary to respondent’s argument, the jury’s
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finding that the torture murder special circumstance was true, does
not establish that it “necessarily decided factual questions posed by
the omitted instructions adversely to appellant under other properly
given instructions.” Additionally, the evidence of premeditation and
deliberation was far from strong.

For all of the foregoing reasons, the trial court’s failure to give
CALJIC NO, 8.32 requires reversal of appellant’s ¢onvictions and
death sentence.

Fededek ok
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BY INSTRUCTING THE JURY WITH THE FLAWED
UNANIMITY-OF-DOUBT LANGUAGE IN THE
1996-REVISED VERSION OF CALJIC NO. 8.71, THE
TRIAL COURT UNCONSTITUTIONALLY LOWERED
THE STATE'S BURDEN OF PROOF FOR MURDER
AND FIRST DEGREE MURDER

A. Introduction

In this case, the jury was asked to determine if appellant was
guilty of first degree murder or the lesser offense of second degree
murder. In accordance with CALJIC No. 8.71, the trial court
instructed the jury on how to respond to doubts regarding whether
appellant was guilty of the lesser or greater offense. However, the
1996 revision of this pattern jury instruction given by the court,
contained a fundamental flaw.

The law dictates that the jury must find a defendant guilty of a
lesser offense when it has a reasonable doubt as to whether he is
guilty of the lesser or greater offense. (People v. Dewberry (1959)
51 Cal.2d 548, 555, Pen. Code § 1097.) However, the version of
CALJIC No. 8.71 given in this case instructs jurors that they must
find a defendant guilty of the lesser offense only if they unanimously
agree there is a reasonable doubt as to whether he is guilty of the
greater or lesser offense.

Long-established legal principles hold that when there is a
lesser included offense, the burden is on the prosecutor to prove the
greater offense beyond a reasonable doubt. In the absence of
unanimity regarding guilt of the greater offense, the jury may convict
on the lesser offense only. "It has been consistently held in this state

since 1880, that when the evidence is sufficient to support a finding
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of guilt of both the offense charged and a lesser included offense,
the jury must be instructed that if it entertains a reasonable doubt as
to which offense has been committed, it must find the defendant
guilty only of the lesser offense." (People v. Lee (2011) 51 Cal.4th
620, 656, quoting People v. Dewberry, supra, 51 Cal.2d at p. 555.)
By requiring all twelve jurors to have a reasonable doubt regarding
the greater offense before an individual juror could vote for the lesser
offense, CALJIC No. 8.71 contravened this principle and unlawfully
and erroneously lowered the prosecution's burden of proof.

Respondent contends that the jury, viewing the instructions as
a whole, would not have applied an improper burden of proof while
making its guilt determinations. (RB 112.) Syntax, rules for
harmonizing conflicting jury instructions, and common sense all
undercut respondent's assertions. Respondent further contends that
even if CALJIC No. 8.71 misled the jury, the error could not have
affected the verdict and was harmless. (RB 112-113.) As appellant
will demonstrate below, respondent’s harmless error argument is
based upon faulty reasoning.

For the reasons articulated in appellant’'s opening brief (AOB
113-129) and below, this Court must conclude that giving CALJIC
No. 8.71 in this case constituted reversible error.

B. This Claim Is Cognizable on Appeal

Respondent contends that appellant has forfeited this claim
because trial counsel did not request clarifying or amplifying
language for CALJIC No. 8.71. (RB 109.) Respondent is incorrect.

This claim is cognizable on appeal. First, instructional errors
are cognizable on appeal even without an objection when they affect
a defendant's substantial rights. (Pen. Code, §§ 1259, 1469; see,
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e.g., People v. Flood (1988) 18 Cal.4th 470, 482, fn. 7.) Second, this
Court has explained that the forfeiture rule that respondent invokes
"does not apply when, as here, the trial court gives an instruction that
is an incorrect statement of the law." (People v. Hudson (2006) 38
Cal.4th 1002, 1012.) Because appellant argues that CALJIC No.
8.71 incorrectly instructed the jury on the pertinent law, appellant had
no duty to lodge a contemporaneous objection in the trial court.
Third, this Court in People v. Moore (2011) 51 Cal.4th 386, 410,
found an identical appellate claim cognizable even where defense
counsel had requested that the trial court give CALJIC No. 8.71. If
this claim was preserved for appeal in a case where defense counsel
requested the instruction, it surely has been preserved in this case,
in which defense counsel merely acquiesced to the trial court giving
the instruction. Accordingly, respondent's assertion of forfeiture is
mappllcable to this claim.

C. CALJIC No. 8.71 Was Erroneous and leely
Caused the Jury to Apply an
Unconstitutionally Low Burden of Proof

1. Respondent Does Not Dispute That the
Version of CALJIC No. 8.71 Given to the Jury
Misstates the Law Regarding the Burden of
Proof

This Court reviews a claim of instructional error fo determine
"whether there is a reasonable likelihood that the jury has applied the
challenged instruction in a way" that violates the Constitution.
(Estelle v. McGuire (1991) 502 U.S. 62, 72, quoting Boyde v.
California (1990) 494 U.S. 370, 380.) The version of CALJIC No.
8.71 used in this case likely led the jury to apply the wrong burden of
proof in violation of the Constitution.
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Although not expressly conceding that CALJIC No. 8.71
unconstitutionally misleads the jury, respondent nevertheless does
not dispute appellant’s argument that requiring consensus on doubt
rather than on the establishment of each element of the degree of
the offense, CALJIC No. 8.71 unduly limits the circumstances in
which appellant could receive the benefit of doubt between two
gradations of murder. CALJIC No. 8.71 erroneously instructed the
jurors that they could give appellant the benefit of doubt between two
gradations of murder only if they "unanimously agree[d] that [they
had] a reasonable doubt." (22CT 6028.) As appellant established in
his opening brief (AOB 114-122), the unanimity requirement ran
afoul of the due process requirement of /n re Winship (1970) 397
U.S. 358, 364.

Respondent acknowledges that in People v. Moore, supra, this
Court declared that the “better practice” is not to use the 1996
revised version of CALJIC No. 8.71 because it has the potential for
“confusing jurors about the role of their individual judgments in
deciding between first and second degree murder.” (51 Cal.4th at p.
411.)"° Nevertheless, respondent maintains that, “in light of the
given instructions as a whole, including CALJIC Nos. 17.40 and 1.01,
the jury did not misinterpret the 1996 version of CALJIC No. 8.71 as
appellant contends.” (RB 112.) While appellant acknowledges that
the jury instructions must be viewed as a whole, contrary to

' Moore also challenged CALJIC No. 8.72 (Doubt Whether
Murder or Manslaughter), which similarly instructed the jurors that if
they unanimously agreed they had a reasonable doubt as to whether
the crime was murder or manslaughter, they had to give Moore the
benefit of the doubt and return a manslaughter verdict.
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respondent’s contention, the other jury instructions did not ameliorate
the harm caused by the misstatement of law in CALJIC No. 8.71.

2. This Court Should Not Adopt the Flawed
Reasoning of People v. Gunder and People v.
Pescador '

Respondent asks this Court to adopt the reasoning of People
v. Gunder (2007) 151 Cal.App.4th 412, and People v. Pescador
(2004) 119 Cal.App.4th 252, in which the Third District Court of
Appeal held that other instructions given in both cases prevented the
jury from applying an incorrect legal standard when it determined
whether each appellant was guilty of first or second degree murder
lowered the prosecution's burden of proof. In Gunder, the other
instruction was CALJIC 17.40 (151 Cal.App. 4th at pp.424-425), and
in Pescador, the other instructions were CALJIC 17.40, 17.11 and
8.50." (119 Cal.App.4th at pp. 256-257.) Here, the instructions
respondent claims prevented the jury in this case from applying an
incorrect legal standard were CALJIC Nos.17.40 and 1.01.
Respondent’s claim lacks merit.

a. CALJIC No. 17.40

CALJIC No. 17.40, which instructed the jurors that appellant
and the prosecution were entitled to their individual opinion, was not
an antidote for the legal error in CALJIC No. 8.71. While the court of
appeal in People v. Pescador, supra, 119 Cal.App.4th at p. 257 ,and
People v. Gunder, supra, 151 Cal.App.4th at p. 425, concluded that
CALJIC No. 17.40 ensured that a jury instructed with the 1996

" CALJIC No. 8.50 addresses the distinction between murder
and manslaughter, and is therefore inapplicable to this case. As
discussed in the AOB, the trial court in the instant case did not give
CALJIC No. 17.11. (See AOB 113, fn. 48.)
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revision of CALJIC Nos. 8.71 would not apply an unconstitutionally
low burden of proof, that conclusion relies on a dubious premise.

The Court of Appeal in Gunder reasoned that a jury, after
considering CALJIC No. 17.40, would conclude that the unanimity
requirement in CALJIC No. 8.71 applies only to the returning of
verdicts. It stated as follows:

What is crucial in determining the reasonable likelihood
of defendant's posited interpretation [that CALJIC No.
8.71 conditions any juror’s decision in favor of second
degree murder on the unanimous agreement of the
jurors that a doubt exists as to degree] is the express
reminder that each juror is not bound to follow the
remainder in decision making. Once this principle is
articulated in the instructions, a reasonable juror will
view the statement about unanimity in its proper context
of the procedure for returning verdicts, as indeed
elsewhere the jurors are told they cannot return any
verdict absent unanimity and cannot return the lesser
verdict of second degree murder until the jury
unanimously agrees that the defendant is not guilty of
first degree murder. Thus, nothing in the instruction is
likely to prevent a minority of jurors from voting against
first degree murder and in favor of second degree
murder.

(Peaple v. Gunder, supra, 151 Cal.App.4th at p. 425, italics omitted.)
The court’s reasoning has several flaws. First, the text of
CALJIC No. 8.71 neither states nor implies that the
unanimity-of-doubt requirement applies orily to the returning of
verdicts. Second, nothing in CALJIC No. 17.40 tells the jurors that
the requirement of an individual opinion means that they need not
reach a unanimous decision when specifically so instructed by the
court. Indeed, if CALJIC No 17.40 does signal to the jury that it can
ignore other instructions that expressly require unanimity, that
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instruction would itself be constitutionally infirm. Third, as this Court
recognized in Moore, the wording of the instruction has the potential
to mislead jurors “about the role of their individual judgments in
deciding between first and second degree murder.” (People v.
Moore, supra, 51 Cal.4th at p. 411.) Under the circumstances, it is
far-fetched to assume that a reasonable juror would have concluded
that CALJIC No. 8.71 applied only to the return of a verdict and not
to the deliberative process, even though he or she was generally
instructed to come to his or her own conclusion and not vote a
certain way simply because other jurors favored that conclusion.

Furthermore, the manner in which the court of appeal in
Gunder reconciled the jury instructions violated a fundamental
principle regarding the harmonizing of conflicting instructions. As
appellant argued extensively in his opening brief, a correct statement
of law in a general instruction cannot neutralize the misstatements of
law made in a specific instruction. (AOB 123-124.) The principle
that a correct general instruction cannot trump an erroneous specific
instruction has been part and parcel of California law for over one
hundred years. (See Rathbun v. White (1910) 157 Cal. 248, 253
- ["Nor was the vice of the instruction cured by the general direction
that plaintiff must establish every material allegation of the complaint
by a preponderance of the testimony"].)

For these reasons, it would be unreasonable to conclude that
CALJIC No. 17.40 prevented the jurors in this case from misapplying
the law in a way that effectively lowered the State’s burden of proof.
I
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b. CALJIC No. 1.01
CALJIC No. 1.01, is also a general instruction, and as given to
the jury stated as follows:

If any rule, direction or idea is repeated or stated in
different ways in these instructions, no emphasis is
intended and you must not draw any inference because
of its repetition. Do not single out any particular
sentence or any individual point or instruction and ignore
the others. Consider the instructions as a whole and
each in light of the others. [{]] The order in which the
instructions are given has no significance as to their
relative importance.

Respondent does not explain how this instruction prevented
the jury from interpreting CALJIC 8.71 to mean that unless all 12
jurors had a reasonable doubt as to whether the murder was of first
degree, the jury was required to find appellant guilty of first degree
murder. Even taking the instructions “as a whole” the jury was likely
to be misled regarding the unanimity-of-doubt language in CALJIC
No. 8.71. The jury was given no other instruction making clear that
unless th‘e State met its burden of convincing each juror, beyond a
reasonable doubt, that every element of first degree murder had
been proven,'each Jjuror was obligated to vote for second degree
murder.”” Thus, the general directive “to consider the instructions as
a whole and each in light of the others” was of no help in preventing
the jury in fh_is case from misapplying the burden of proof.

Accordingly, reépondent’s claim that “in light of the given
instructions, as a whole, including CALJIC Nos. 17.40 and 1.01, the

"2 As discussed in the AOB, the original version of CALJIC
8.71, adopted in 1970, as well as the 1979 revision made.this clear.
(AOB 117.) '
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jury did not misinterpret the 1996 version of CALJIC No. 8.71" (RB
112), must be rejected.

C. Respondent Has Failed to Establish That Instructing
the Jury With CALJIC No. 8.71 Was Harmless
Beyond a Reasonable Doubt

1. The Jury’s Finding That the Torture-Murder
Special Circumstance Was True Does Not
Establish That It Would Have Necessarily
Rejected Any Theory of Second Degree
Murder

Respondent maintains that even if the jury was misled by
CALJIC 8.71, the error in giving that instruction was harmless
beyond a reasonable doubt, because the jury found the torture-
murder special circumstance true as to counts 1 and 6, and thereby
rejected any theory of second degree murder as to those counts.
(RB 112-113.) Respondent bases this argument on People v.
Moore, supra, 51 Cal.4th at p. 412, in which this Court held that any
error in instructing the jury with CALJIC 8.71 was harmless in light of
the jury’s true findings on the burglary and robbery special
circumstances alleged in that case. This Court reasoned that,
having found these special circumstances to be true, the jury must
have found Moore guilty of first degree murder on those same felony
murder theories. Cohsequently, the lesser offenses of second
degree murder and manslaughter were not available to him. (/bid.)

As appellant explained in his opening brief (AOB 120), the
reasoning in Moore is inapplicable to this case because the true
finding of the torture-murder special circumstance did not impact the
availabilify of second degree murder to appellant. The elements of
the torture-murder special circumstance — (1) intent to kill; (2) intent
to torture; and (3) the infliction of extreme cruel physical pain for a
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sadistic purpose -- (CALJIC No. 8.81.18), are not incompatible with
either second-degree felony murder (see Argument I1), or second-
degree unpremeditated murder. The jury could still have found
appellant guilty of second degree murder under either of these
theories despite having found that appellant intended to both kill and
torture Ernesto and Lupita. Under the circumstances, respondent’s
reliance on Moore for the proposition that the special circumstance
finding rendered second degree murderunavailable in the instant
case is misplaced."

2, Instructing the Jury With CALJIC 8.71
Was Structural Error

In his opening brief, appellant argued that because CALJIC
8.71 effectively lowers the prosecution’s burden of proving guilt
beyond a reasonable doubt, giving that instruction in this case was
structural error, requiring reversal under Sullivan v. Louisiana (1993)
508 U.S. 275, 281-282. (See AOB 126-128.) Respondent has not
addressed this argument.

In Sullivan, the Supreme Court held that an error that
effectively lowers the State’s burden of proof, and has
“consequences that are necessarily unquantifiable and
indeterminate, unquestionably qualifies as structural error.” (/bid.)
The Court explained that:

[W]here the instructional error consists of a
misdescription of the burden of proof . . . . a reviewing

'* Respondent also cites the jury’s first degree murder verdict
as proof that the jury would have necessarily rejected any theory of
second degree murder (RB 113), but this circular reasoning begs the
question of whether the jury’s first degree murder verdict was based
upon the misleading instruction.
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court can only engage in pure speculation ~ its view of
what a reasonable jury would have done. And when it
does that, "the wrong entity judge[s] the defendant

guilty."

(Id. at p. 281, quoting Rose v. Clark (1986) 478 U.S. 570, 578.)

It cannot be determined from the present record whether all 12
jurors in this case were firm in their decision that appellant was guilty
of first degree murder, or whether they were undecided on this
question. If even a single juror felt that the prosecution had not
proven appellant's guilt of first degree murder beyond a reasonable
doubt, the law required that juror to give appellant the benefit of the
doubt andvote for second degree murder. However, as this Court
acknowledged in Moore, supra, 51 Cal.4th at p. 411, the version of
CALJIC 8.71 given to the jury in this case could have confused the
jurors “about'the role of their individual judgments in deciding
between first and second degree murder.” In other words, a member
of the jury cbuld have interpreted the instruction to mean that even if
he dr shé had a reasonable doubt that appellant possessed the
requisite mentalvstate for first degree murder, he or she was required
to vote for first degree murder unless every other juror also had such
doubt. |

It is impossible to know what appellant’s jury would have done
had it been properly instructed, and harmless error analysis would
require this Cou_rt to speculate about the verdict, which is not within
the permissible scope of appellate review. Accordingly, this Court
must find that the error was structural and reverse appellant’s
conviction and death sentence.

However, even if this Court does not find the error was

structural, reversal is also required under harmless error analysis,
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because respondent cannot establish beyond a reasonable doubt
that the jury would have invariably convicted appeliant of first degree
murder if they had been properly instructed. (Chapman v. California
(1967) 386 U.S. 18, 24 [reversal required unless State can establish
beyond a reasonable doubt that the error did not contribute to the
verdict obtained].) As appellant has argued, the evidence was
insufficient to prove the premeditation and deliberation required for
either premeditated and deliberate murder or premeditated and
deliberate torture. (Argument |, ante; AOB 43-93.) Instead, the
testimony of appellant’s family members demonstrated that appellant
was easily angered by their actions, would regularly fly into a rage
and engage in excessive, impulsive acts of severe corporal
punishment. Thus, respondent cannot prove beyond a reasonable
doubt that the misleading instruction did not cause at least one juror,
who would otherwise have voted for second degree murder, to vote
for first degree murder.*

For all of the foregoing reasons, this Court must reverse
appellant’s conviction and death sentence.

kdededede

" The trial court’s failure to instruct the jury on second degree
felony murder compounded the error, and made it even more likely
that at least one or more jurors would have voted for second degree
murder had the jury been properly instructed. (See Argument !l
ante.) :
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Iv.

THE PROSECUTOR’S STATEMENT IN HER
PENALTY PHASE CLOSING ARGUMENT THAT
APPELLANT HAD NOT PERSONALLY ADMITTED
HIS GUILT BUT INSTEAD RELIED ON HIS
ATTORNEY TO SPEAK FOR HIM CONSTITUTED
PREJUDICIAL GRIFFIN ERROR REQUIRING
REVERSAL OF APPELLANT’S DEATH SENTENCE

A. Introduction

Appellant argued in his opening brief (Argument IV, AOB 130-
138), that the trial court erred in overruling appellant's objection to
the following statement by the prosecutor during her penalty phase
closing argument:

When you can't talk about remorse, when you talk about
whether or not you should give mercy, “remorse,” have
you ever heard anywhere that he's sorry. He doesn’t
admit any of this. His attorney does.

(17RT 2183, emphasis added.) Appellant's contention is that this
was a comment on appellant’s failure to testify, in violation of Griffin
v. California (1965) 380 U.S. 609.

Respondent argues that (1) the prosecutor was merely
commenting on appellant’s lack of remorse, which was permissible,
not on his failure to testify (RB 117); and (2) even if her remark
violated Griffin, it was "so brief and mild as to constitute harmless
error in light of the extremely aggravating circumstances of the
instant crimes." (RB 119.) Appellant will refute both of these claims.

B. The Prosecutor’s Comment, “He Does
Not Admit Any of This. His Attorney
Does,” Constituted Griffin Error -

Respondent argues that “taken in the proper context, these
complained-of comments directed the jury to evidence that appellant
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showed no remorse for his crimes.” (RB 118.) Respondent misses
the point. Appellant does not dispute the general proposition that a
prosecutor can point to evidence showing lack of remorse, or that the
statement at issue was made in the context of the prosecutor’s
argument that appellant lacked remorse. Instead, appellant’s claim
of impropriety here is that the prosecutor specifically cited as
evidence of appellant’s lack of remorse the fact that appellant’s
attorney -- but not appellant personally -- admitted appellant's guilt.
That comment violated Griffin because by faulting appellant for
relying on defense counsel's concession that appellant had
murdered his children, the prosecutor implied that appellant’s lack of
remorse was evidenced by his failure to testify and personally admit
his guilt. Griffin prohibits the prosecutor from commenting, either
directly or indirectly, on the defendant's failure to testify in his
defense.(People v Frye (1998) 18 Cal.4th 894, 977.)

The cases upon which respondent relies to refute appellant’'s
claim of Griffin error are factually inapposite. In People v. Hardy
(1992) 2 Cal.4th 86, 209, this Court found no Griffin error where the
prosecutor sought to compare Hardy with his co-defendant, Reilly,
who had made remorseful comments to a friend following the crime.
Referring to his discussion of Reilly's expression of remorse, the
prosecutor commented, “Not once do you have that response from
Mr. Hardy.” (/bid.) In contrast, the statement made by the
prosecutor in the instant case, “He doesn’t admit any of this. His
attorney does,” was an improper comment on appellant’s invocation
of his right to silence. The Court in Hardy distinguished these
comments from those it condemned People v. Coleman (1969) 71
Cal.2d 1159, 1168. (2 Cal.4th at p.209.) As in the instant case, the
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prosecutor in Coleman argued that the defendant’s failure to admit
his guilt demonstrated his lack of remorse. The Court reversed
Coleman’s death sentence, holding that it was “fundamentally unfair”’
to urge that the defendant’s failure to confess his guilt after he was
found guilty demonstrated his lack of remorse. (71 Cal.2d at p.
1168.)

In People v. Cummings (1993) 4 Cal.4th 1233, 1329, this
Court found no Griffin error where the prosecutor's comment
regarding Cummings's lack of remorse was a reference to his
repeatedly-expressed pride in having killed a police officer.
Appeliant herein never expressed pride in having killed his children.

In People v. Hughes (2002) 27 Cal.4th 287, in response to
defense counsel’'s argument that Hughes would be haunted by his
cri'mes for the rest of his life, the prosecutor argued there was no
evidence of Hughes being “haunted.” This Court held that the
prosecutor's argument was proper comment on the evidence, and
did not constitute Griffin error. There were no defense assertions in
the instant case that appellant was haunted by his crimes.

In short, none of the authority upon which respondent relies
provides support for the claim that the prbsecutor’s statement, “He
does not admit any of this. His attorney ddes," was proper comment
on the evidence, and not an 'improper comment on appellant’s failure
to testify and admit his guilt. |

Moreover, because the prosecutor expressly referred to
appellant’s failure to admit his guilt directly to the jury rather than
through his attorney, respondent is incorrect that the prosecutor’s
remarks were pointing the jury to specific evidence that appellant

had shown no remorse in his letters to co-defendant Ribardo. While
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the prosecutor also discussed appellant’s letters to Ricardo, that
subsequent discussion did not change the focus of her previous
remarks on appellant’s failure to testify.

The prosecutor’s theme-in arguing for the death penalty was
appellant’s inhumanity, as reflected not only by what he had done to
his children, but also by his failure to personally admit his guilt and
express remorse for his actions. Her remarks suggested that letting
his attorney speak for him instead of taking the stand and owning up
to what he had done, on top of his lack of remorse, was proof of -
appeliant’s lack of humanity. In essence, the prosecutor highlighted
appellant’s failure to testify and to personally admit his guilt as a
reason to sentence him to death. |

C. The Error Was Not Harmless

As noted above, respondent contends that even if the
prosecutor improperly commented on appellant’s failure to testify in
violation of Griffin, it was harmless error. Respondent argues that
“[e]ven assuming these complained-of remarks by the prosecutor
can be characterized as references to appellant’s failure to testify in
violation of Griffin, such references “were so ‘brief’ and ‘mild’ as to
constitute harmless error, especially in light of the extremely
aggravating circumstances of the instant crimes.” (RB 119.)
Respondent’s analysis once more misses the mark.

Because Griffin error implicates the Fifth Amendment, the
burden is on respondent to prove the error harmless beyond a
reasonable doubt. (Chapman v. California, supra, 386 U.S. at p. 24.)
In conducting harmless error analysis under Chapman, “[t]he inquiry,
in other words, is not whether, in a trial that occurred without the

error, a [death] verdict would surely have been rendered, but
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whether the [death] verdict actually rendered in this trial was surely
unattributable to the error.” (Sullivan v. Louisiana, supra, 508 U.S. at
p. 275.) Thus, the proper inquiry is whether the error might have
affected the jury's decision-making, not whether there was
overwhelming evidence to support the result. (/d., see People v.
Jackson (2014) 58 Cal.4th 724, 790,dis. opn. Liu, J.) Because the
error in the instant case occurred during the penalty phase,
respondent must prove beyond a reasonable doubt that the
prosecutor's improper argument had no impact on the jury's
assessment of the aggravating and mitigating evidence. It cannot do
sO.

The jury's role in the guilt phase is simply to find facts, and
thus it may be possible for a reviewing court to conclude that the
evidence of guilt was so strong that the jury would have convicted
the defendant regardless of whether it was instructed not to draw an
inference of guilt from the defendant's decision not to testify.
However, a reviewing court cannot draw the same conclusion with
respect to the jury’s sentencing determination. In the penalty phase,
the jury must "rende‘r an individualized, normative determination
about the penaity appropriate for the particular defendant." (People
v. Brown (1989) 46 Cal.3d 432, 448.) The jury is instructed that in
making this determination, "each juror may assign whatever moral or
sympathetic value" he or she deems appropriate to the sentencing
factors. (CALJIC No. 8.88.) Within these parameters, a juror could
decide that life with‘out possibility of parole is the appropriate penalty,
even in thé face of "extremély aggravating circumstances," as
respondent has characterized the circumstances herein. (RB119.)
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Furthermore, the impact upon the jury of the prosecutor's
comment, notwithstanding its brevity cannot be underestimated. It is
commonplace for jurors in capital cases to want to hear directly from
the defendant, and to perceive the defendant's failure to testify in the
penalty phase as evidence that he or she is remorseless. (See, e.g.,
Damned If They Do, Damned If They Don't Jurors' Reaction To
Defendant TeStimony Or Silence During a Capital Trial (2005) 89
JUDICATURE 60, 64 [In Capital Jury Project study of 1,198 jurors
from 353 capital trials in 14 states, 22.6 percent of jurors in cases
where death sentence was imposed felt defendant's failure to testify
in punishment phase showed lack of remorse}; see also Silence:
Insolubly Ambiguous And Deadly: The Constitutional, Evidentiary
And Moral Reasons For Excluding "Lack Of Remorse" Testimony
And Argument In Capital Sentencing Proceedings (2004) 14 Temp.
Pol. & Civ. Rts. L. Rev. 45, 50 [In study of 37 California capital juries,
at least one juror on each jury that imposed a death sentence
justified vote for death on perceived lack of remorse, and most often
conclusion of remorselessness derived from defendant's silence, or

lack of expressiveness, during trial].)
| Given such sentiments among jurors, the prosecutor's
improper argument that appellant lacked renriorse because "[h]e
didn't admit any of this . . . [h]is attorney did," would have resonated
with members of appellant's jury.

In addition, in contrast to cases in which the defendant made
statements to others clearly demonstrating his lack of remorse
(compare, e.g., People v. Cummings, supra, 4 Cal.4th at p. 1329
[defendant expressed pride about having murdered a police officer];
People v. Brasure (2008) 42 Cal.4th 1037, 1059 [defendant wrote
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letters directing people to murder witnesses against him}), appellant
never made any such statements. Instead, the prosecutor imputed
lack of remorse to appellant based on his failure to personally admit
his guilt and express remorse.

Citing People v. Brasure, supra, 42 Cal.4th at p. 1060,
respondent further claims that any error was harmless because “the
challenged remarks were, at worse (sic), ambiguous, and did not
specifically ask the jury to consider appellant’s failure to testify.” (RB
119.) However, as noted above, Griffin error encompasses both
direct and indirect comment by the prosecutor upon a defendant's
failure to testify. (People v Frye, supra, 18 Cal.4th at p. 977.) While
the prosecutor did not expressly mention appellant’s failure to testify,
it would have been clear to the jury that she was referring to such
failure when she said, “He doesn’t admit any of this. His attorney
does.” Thus, the ambiguity in Brasure was not present in this case.

| Furthernﬁore, ‘respondent;s reliance on Brasure is misplaced,

because that case is distinguishable in a key respect. Citing to
letters written by Brasufe, which among other things, directed people
to kill the witnesses against him, the prosecutor in that case argued,
"Whén is he going to stand up and say, ‘All right. | did it. That's me.
I'm—I'm responsible for something.' Anything. He's never done that."
The defense objected, and the trial court sustained the objection and
immediately vadmonished the jury to disregard the prosecutor's
comment. The court also gave CALJIC No. 2.60, which states:

A defendant in a criminal trial has a constitutional right
not to be compelled to testify. You must not draw any
inference from the fact that a defendant does not testify.
Further, you must neither discuss this matter nor permit
it to enter into your deliberations in any way.
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(42 Cal.4th at p. 1060.)

On appeal, this Court found that any Griffin error was harmless
beyond a reasonable doubt, because any possible harm resvulting
from the prosecutor’'s comment was cured by the trial court when it
sustained the defense’s objection, admonished the jury to disregard
the comment, and subsequently instructed the jury with CALJIC
2.60. (/d. at p. 1060 [“The court’s direction not to consider the
comment was immediate, unequivocal and repeated.”]

In the instant case, by contrast, the trial court overruled the
defense objection, and the jury was neither admonished to disregard
the comment, nor instructed with CALJIC 2.60. (See ArgumentV,
post, asserting that the trial court’s refusal to give CALJIC No. 2.60
was reversible error.) The salient facts are therefore materially
distinguishable and do not support the AG's claim of harmless error.

Under the circumstances, respondent cannot prove beyond a
reasonable doubt that the jury did not infer appellant’s lack of
remarse from his failure to testify and admit his guilt. Thus,
respondent cannot establish beyond a reasonable doubt that the
prosecutor’s improper comment had no effect on the jury’s penalty
determination. (Chapman v. California, supra, 386 U.S. at p. 24.)

D. Conclusion

Contrary to respondent’s contention, the prosecutor’s
statement, “He doesn’t admit any of this. His attorney does,”
constituted improper comment on appellant’s failure to testify, in
violation of Griffin. Because respondent is unable to prove that this
error was harmless beyond a reasonable doubt, appellant is entitled

to reversal of his death sentence.
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V.

THE TRIAL COURT COMMITTED REVERSIBLE
ERROR WHEN IT REFUSED APPELLANT’S
REQUEST TO GIVE CALJIC NO. 2.60 IN THE
PENALTY PHASE

A. Introduction

In his opening brief, appellant established that the trial court
erroneously refused his request to give CALJIC No. 2.60 in the
penalty phase. (AOB 139-145.) He further argued that the error was
structural and per se reversible, but even if subject to harmless error
analysis, the error required reversal because respondent cannot
prove beyond a reasonable doubt that the error was harmless.
(AOB146-165.)

Respondent does not expressly dispute that the trial court
erroneously refused to give the requested instruction. However,
respondent cites cases standing for the proposition that the trial court
did not have a sua sponte duty to give CALJIC No. 2.60 in the
penalty phase. (RB 126.) These cases are inapposite because
appellant’s argument is not based on the trial court’s duty to instruct
sua sponte. In the instant case, appellant specifically requested the
court to instruct the jury with CALJIC 2.60 in the penalty phase, and
the trial court declined to do so, based upon lts mistaken o
interpretation of People v. Box (2000) 23 Cal. 4th 11563, 1216. (17F\T
2174.) Respondent does not address appellant’s argument that he
had é right to have the instruction givén Upon his request. (Péople V.
Leonard (2007) 40 Cal. 4th 1370, 1424.)

Respondent argues first that, assuming there was error, the

error was not structural, and second, that it was harmless. For the
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reasons stated in his opening brief (AOB 146-153), appellant urges
this Court to find that the failure to give a no-adverse-inference
instruction constitutes structural error. However, even if this Court
decides that such error is subject to harmless error analysis, it must
reject reSpondent’s claim that the error was harmless in this case
and reverse appeilant’s death sentence.

B. The Error Was Prejudicial In This Case

As detailed in the previous argument, the prosecutor in this
case commitied Griffin error when she argued that appellant's lack of
remorse was reflected by the fact that “[h]e doesh’t admit any of this.
His attorney does.” (17RT 2183.) The trial court overruled the
defense’s objection to this statement (17RT 2184), and neither at
that point nor later admonished the jury that it could not draw any
adverse inference from appellant’s decision not to testify in the
penalty phase. The failure to instruct the jury not to draw adverse
inferences from appellant’s decision not to testify at the penalty
phase was not harmless beyond a reasonable doubt, because the
prosecutor improperly argued that the jurors should find appellant
unremorseful because he had not personally taken the stand to
admit his guilt. (Compare People v. Brasure, supra, 42 Cal.4th at p.
1060 [any Griffin error in penalty phase was harmless in light of trial
court’s instruction not to draw adverse inference from appellant’s
failure to testify].) Had the court instructed the jury not to consider
appellant’s silence at the penalty phase, this would have ameliorated
the harm caused by the prosecutor’s argument. However, in the
absence of such instruction, there was nothing to prevent the jury
from taking the prosecutor’s improper argument to heart and
considering appellant’s failure to testify when determining whether to
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sentence him to death.

It is commonplace fof jurors in capital cases to want to hear
directly from the defendant, and to perceive the defendant’s failure to
testify in the penalty phase as evidence that he or she is
remorseless. (See, e.g., Damned If They Do, Damned If They Don't
Jurors' Reaction To Defendant Testimony Or Silence During a
Capital Trial (2005) 89 JUDICATURE 60, 64 [In Capitél Jury Project
study of 1,198 jurors from 353 capital trials in 14 states, 22.6 percent
of jurors in cases where death sentence was imposed felt
defendant’s failure to testify in punishment phase showed lack of
remorse],’® see also Silence: Insolubly Ambiguous And Deadly: The
Constitutional, Evidentiary And Moral Reasons For Excluding “Lack
Of Remorse” Testimony And Argument In Capital Sentencing
Proceedings (2004) 14 Temp. Pol. & Civ. Rts. L. Rev. 45, 50 [In
study of 37 California capital juries, at least one juror on each jury
that imposed a‘ death sentence justified vote for death on perceived'
lack of remorse, and most often conclusion of remorselessness
derived from defendant's silence, or lack of expressiveness, during

" In a case where the defendant did not testify, when asked

whether this made an impression on her, one juror stated that:
It made] a great impression, because if he had given
me any type of sorry-something to indicate his sorrow
for what he'd done ... | wouldn't be interested in him
begging for his life, but just for him to have said, first of
all, that he was sorry, and second of all, just being
sincere, wished he'd never done it and all this type of
thing. ... Otherwise, | see him as cold, calculated and
controlled, and have no remorse or feeling whatsoever
for what he'd done, and that to me made a big
impression.’

(/d. at p. 65.)
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trial].)

Given such sentiments among jurors, the prosecutor's
improper argument that appellant lacked remorse because “[hje
didn’t admit any of this . . . [h]is attorney did,” would have resonated
with members of appellant’s jury. Consequently, the trial.court's
failure to instruct the jury not to draw any adverse inference from
appellant's silence greatly enhanced the likelihood that members of
appellant’s jury drew such inferences, which, in turn, influenced their
determination that death was the appropriate penalty in this case.

As with the Griffin error, respondent contends that the
instructional omission was nevertheless harmiess because the
because the aggravating evidence outweighed the mitigating
evidence and thus, the jury would have inevitably sentenced
appellant to death even if they had been instructed with CALJIC No.
2.60 in the penalty phase. (RB 128.) However, as appellant pointed
out in response to this contention in the previous argument, as well
as in his opening brief (AOB 151), the sentencing determination in a
capital case differs in nature from the guilt determination.

The jury’s role in the guilt phase is simply to find facts, and
thus it may be possible for a reviewing court to conclude that the
evidence of guilt was so strong that the jury would have convicted
the defendant regardless of whether it was instructed not to draw an
inference of guilt from the defendant’s decision not to testify.
However, the jury's sentencing determination does not lend itself to
such conclusions because, in the penalty phase, the jury must
“render an individualized, normative determination about the penalty
appropriate for the particular defendant.” (People v. Brown, supra,
46 Cal.3d at p. 448.) The jury is instructed that in making this
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determination, “each juror may assign whatever moral or
sympathetic value” he or she deems appropriate to the sentencing
factors. (CALJIC No. 8.88.) Within these parameters, a juror could
decide that life without possibility of parole is the appropriate penalty,
even in the face of “extremely aggravating circumstances,” as
respondent has characterized the circumstances herein. (RB 128.)

| Under the circumstances, respondent cannot prove beyond a
reasonable doubt that the trial court’s failure to instruct the penalty
phase jury not to draw adverse inferences from appellant’s decision
not to testify together with the prosecutor’s argument suggesting
appellant’s failure to testify and “admit” his crimes showed he was
remorseless, did not contribute to the jury’s death verdict. (Chapman
v. California, supra, 386 U.S. at p. 24.) Reversal of appellant’s death
sentence is thus required.

*vedekk
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- CONCLUSION , , |
For all of the foregoing reasons and those stated in appellant's
opening brief; appellant requests that this Court reverse his |

conviction, strike the special circumstances and set aside his

sentence of death.
Dated: April 14, 2015
~ Respectfully submitted,

Michael J. Hersek
State Public Defender

ssistant State Public Defender
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