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I.
INTRODUCTION

At this court’s direction, Defendant and Respondent Marysville Joint
Unified School District vainly attempts to explain why this court should
deny review of the two issues presented by this case, which seek to resolve
a direct conflict in published appellate opinions and which go directly to
foundational issues of federalism, state sovereignty, and the ability of
federal courts to use a purely procedural rule to close the doors to
California’s courtrooms to claims arising in California which are governed
by California law. But despite being well written, Defendant’s argument is
notable more by what it chooses not to mention than what it actually
argues. In fact, it is by curating the legal issue through omission of the most
pressing issues presented in this case that Defendant attempts to engineer
an argument against review by this Court. This argument by crafty
omission, however, is ultimately self-defeating, serving only to highlight

the reasons warranting review.

I1.
DISCUSSION

A. DEFENDANT UTTERLY FAILS TO EXPLAIN WHY REVIEW BY THIS
COURT IS NOT WARRANTED TO RESOLVE THE CONFLICT
BETWEEN APPELLATE OPINIONS WHETHER CALIFORNIA’S
JURISDICTION AS ENSHRINED UNDER THE UNITED STATES
CONSTITUTION SHOULD BE DETERMINED UNDER CALIFORNIA
LAW AND SHOULD NOT BE DEFEATED BY A PURELY PROCEDURAL
FEDERAL RULE AS TO THE PRECLUSIVE EFFECT OF VOLUNTARY
DISMISSALS OF CLAIMS IN FEDERAL COURT.

Defendant offers two arguments why the operation of Federal Rule

of Civil Procedure section 41 subdivision (a)(1)(B) to bar Plaintiffs from



bringing California state law claims in California courts for non-substantive
reasons does not implicate this court’s review. Defendant’s first argument is
somewhat obscure. Beginning by correctly observing that Federal Common
Law determines the preclusive effect of al/ federal judgments, Defendant
appears to argue that because Plaintiffs’ federal action was in federal court
based on federal question jurisdiction, the federal rules of civil procedure
dispositively govern the preclusive effect of any judgment arising from that
action. This assertion, presumably, is based on the Federal Common law
rule that the preclusive effect of judgments based on federal question
jurisdiction 1s governed by federal law, including the federal rules of civil
procedure, whereas the preclusive effect of judgments based on diversity
jurisdiction 1s governed by the law of the jurisdiction in which enforcement
of the judgment is sought. Second, Defendant contends that the operation of
Rule 41 subdivision (a)(1)(B) to foreclose access to California’s
courthouses on non-substantive, procedural grounds would not affect
enough litigants to merit review by this court.

But the devil of these arguments is in their details, details which
Defendant elects, notably, not to address. This case is not just about the
specific result in this specific case, though this result is unjust and
erroneous. Rather, it is also about whether the federal judiciary has the
power to enact purely procedural rules that on non-substantive grounds
finally dispose of California state law claims on the merits to preclude a
party from later prosecuting those claims in California courts. According to
Defendant’s argument, such a conclusion is well established because, after
all, Plaintiff’s action in federal court was based on federal claims with
federal question jurisdiction. But while Plaintiff also alleged federal claims
which were unquestionably subject to federal question jurisdiction, this is
not a complete or sufficient rendering of the federal subject matter

jurisdiction at is here.



Here is where Defendant makes its first omission: the state law
claims Plaintiffs asserted along with their federal claims were not,
themselves, subject to federal question jurisdiction. Rather, Plaintiffs’ state
law claims were subject to supplemental jurisdiction. The existence of
supplemental jurisdiction—both in its prior incarnation as pendant and
ancillary jurisdiction, and its contemporary supplemental jurisdiction form
under 28 U.S.C. § 1367—is an explicit acknowledgment of the very
structural issues of federalism that animates this case: irrespective of how
they come before a federal court, state law claims are not claims arising
under federal law and are not creatures of federal common law. To this end,
as explained in the Petition, supplemental jurisdiction requires federal
courts to apply state law in the same way as would be applied in a diversity
jurisdiction action. (Pet. at 20 citing Felder v. Casey (1988) 487 U.S. 131,
151; United Mine Workers v. Gibbs (1966) 383 U.S. 715, 726; see also Bass
v. First Pacific Networks, Inc. (9th Cir. 2000) 219 F.3d 1052, 1055 fn 2;
Mangold v. California Pub. Utils. Comm'n (9th Cir.1995) 67 F.3d 1470,
1478; Promisel v. First Am. Artificial Flowers, Inc. (2d Cir.1991) 943 F.2d
251, 257; Nuveen Mun. Trust ex rel. Nuveen High Yield Mun. Bond Fund v.
WithumSmith Brown, P.C. (3d Cir. 2012) 692 F.3d 283, 302 fn.11; Kelley as
Trustee for PCI Liquidating Trust v. Boosalis (8th Cir. 2020) 974 F.3d 884,
902.)

While Defendant’s focus on Taylor v. Sturgell (2008) 553 U.S. 880,
and in passing cite to Semtek Intern. Inc. v. Lockheed Martin Corp. (2001)
531 U.S. 497, those cases would be arguably relevant only if this case
involved claims that arose under federal law and before the federal court
based on federal question jurisdiction. But this case does not involve such
claims. Instead, the only claims at issue here are the set of state law claims
for which district court had assumed supplemental jurisdiction. (As

explained below, even here, the district court was divested of supplemental



jurisdiction when Defendant asserted its Eleventh Amendment immunity
defense.)

The only possible reason for Defendant’s decision not to address this
issue and completely omit the word “supplemental” from its brief becomes
clear in light of the fact that there is no decisional law specifically
addressing how to evaluate the claim preclusive effect of a federal
judgment on state law claims that were before the federal court on
supplemental jurisdiction. It is the fact of this missing entry in the legal
cannon defining the interplay between the Federal Jurisdiction and state
jurisdictions—and specifically California—that requires review by this
court.

Nevertheless, doubling down on its refusal to in any way
acknowledge the impact of “supplemental jurisdiction,” Defendant gives
wide berth to any of the fundamental legal issues animating this case. To
this end, the word “federalism” does not appear anywhere in Defendant’s
brief, nor does any mention of the case Erie R. Co. v. Tompkins (1938) 304
U.S. 64. And Defendant does not even attempt to explain how a federal rule
of civil procedure may operate to fully and finally adjudicated a suite of
state law claims for claim preclusion purposes based on completely non-
substantive, procedural reasons. This is an especially glaring omission,
given that as explained by the United States Supreme Court, under the
Rules Enabling Act, the federal rules of civil procedure are not permitted to
generate such a result. (See Semtek, 531 U.S. at 503-504; see also Willy v.
Coastal Corp. (1992) 503 U.S. 131, 134 [“[t]he Rules Enabling Act, 28
U.S.C. § 2072, authorizes the Court to ‘prescribe general rules of practice
and procedure and rules of evidence for cases in the United States district
courts....” Those rules may not ‘abridge, enlarge or modify any substantive

right.”’.]) Indeed, Defendant does not even bother to mention the Dissent



filed with the Court of Appeal’s published decision which specifically
addresses these problems with the majority’s analysis.

It is these 1ssues—federalism, the Erie doctrine, the Rules Enabling
Act—which implicate the scope of federal jurisdiction, and the power of
federal courts to reach into California and close California’s courthouse
doors to injured parties attempting to assert claims arising under California
law that require review by this court. By failing to address these issues,
Defendant offers no meaningful explanation for why these issues do not
merit review by this court.

But beyond misstating the core issues through significant omissions,
the arguments Defendant actually advances fails to controvert the issues
presented by this case that warranting review. Specifically, Defendant first
contends that the split of authority the Opinion in this case creates with
Gray v. La Salle Bank, N.A. (2023) 95 Cal.App.5th 932 simply does not
exist because “lower courts will follow the Court of Appeal’s opinion
below as the more recent and better reasoned decision,” (Ans. at 15) is
nonsense. Despite being decided only three months earlier, Gray is equal
precedent to the published opinion in this case. Moreover, that this decision
is accompanied by a Dissent that agrees with Gray only further muddies the
legal waters, clearly showcasing the need for clarifying review by this
Court.

Defendant also attempts to argue that review is not warranted
because “there is no reason to believe that parties in California state court
are regularly litigating the effect of rule 41(a)(1)(B).” (Ans. at 15.) But this
assertion is merely a further attempt to obfuscate the core issue here, which
is boundary line delimiting California’s jurisdiction as against Federal
jurisdiction. This boundary is relevant not just to the plaintiffs in this case
but is a definitional feature of the federalist system of government in the

United States and defines an aspect of the sovereignty of California.



Moreover, the fact that there were two published opinions withing three
months of each other would suggest that this issue is far more widespread
than Defendant asserts.

Finally, Defendant contends that “if this issue is of any importance,
it would be to the United States Supreme Court, which has the greatest
interest in the development of federal common law as applied to judgments
and dismissals in federal court actions asserting federal law claims, as well
as the sole power to definitively determine the correct rule on a nationwide
basis.” (Ans. at 16.) But this position ignores the fact that this case involves
a collection of Plaintiffs who are all victims of horrendous childhood sexual
abuse perpetrated in California by a school counselor working at a
California school. All components of liability at play in this action fall
squarely within the jurisdictional confines of California and involves
California law. This is precisely the domain of this Court, and the limit of
this domain is precisely the type of issue this court is charged with

resolving.

B. DEFENDANT FAILS TO EXPLAIN WHY THIS COURT SHOULD NOT
REVIEW THE EXTENT TO WHICH DEFENDANT’S OWN
INVOCATION OF THE ELEVENTH AMENDMENT DIVESTED THE
FEDERAL COURT OF JURISDICTION TO ENTER A JUDGMENT ON
THE MERITS OF THE STATE LAW CLAIMS PLAINTIFFS ARE NOW
ASSERTING IN THIS ACTION

With respect to the issue of the Eleventh Amendment, Defendant
provides two arguments. First, it argues that because the dismissal under
Rule 41 subdivision (a)(1)(B) is self-executing, this somehow inoculates
the federal judiciary from needing to have subject matter jurisdiction
sufficient to support a final judgment on the merits. Second, Defendant

contends that because the court of appeal pointed out that the Federal court
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had federal question jurisdiction over Plaintift’s Title IX claims, this defeats
Plaintiff’s argument. But arguments are meritless, and do not alter the need
for review by this court.

With respect to its “self-executing” argument, Defendant
misunderstands the relevant applicable legal doctrine. Irrespective of
whether a dismissal under Rule 41 subdivision (a)(1)(B) is self-executing,
the rule may only operate to create a claim preclusive judgment where
sufficient jurisdiction exists to support such a judgment. It is an article of
black letter law, and a foundational component of the federalism contained
in the United States Constitution that federal courts may not adjudicate the
merits of a case without first finding that there is subject matter jurisdiction
over the asserted claims. (Steel Co. v. Citizens for a Better Environment
(1998) 523 U.S. 83, 84, 94 [explaining “without proper jurisdiction, a court
cannot proceed at all, but can only note the jurisdictional defect and dismiss
the suit.”].) This is a structural limitation that arises out of the United States
Constitution; Federal judicial power derives from Article III, section 2 of
the Constitution; “[t] his section delineates the absolute limits on the federal
courts' jurisdiction.” (Ankenbrandt v. Richards (1992) 504 U.S. 689, 695-
697.)

Defendant’s only attempt to address this issue is to sophomorically
assert that the cases Plaintiffs cite do not mention Rule 41. But the point of
the cited decisions is to elucidate the Constitutionally enshrined boundary
between state and federal interests. Defendant fails to explain how a federal
rule of civil procedure could somehow operate in contravention of this
constitutionally delineated boundary and enter a judgment on the merits
where subject matter jurisdiction has been specifically barred under the
Eleventh Amendment because Rule 41 is self-executing. If “self-execution”

was the route to circumventing the mandates of the United States
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Constitution, presumably the United States Supreme Court would have
somewhere bothered to mention this rule.

Defendant next creatively argues that Plaintiff’s decision not to file a
petition for rehearing should act as a bar to the issue of the Eleventh
Amendment from review. But the Court of Appeal did not misstate the
facts. The Eleventh Amendment does not bar federal jurisdiction over
claims asserted against states where there has been a valid abrogation of
that immunity, i.e., claims created by way of federal enactments. As noted
in the petition for review, Plaintiff asserted claims based on such
congressional abrogation in its federal action, (1AA:59; 2AA:562), but no
such claims were asserted by Plaintiff in this action. (See Seminole Tribe of
Florida v. Florida (1996) 517 U.S. 44, 55.) The fact that federal court had
jurisdiction over Plaintiffs’ Title IX claims does not mean that the federal
court also had subject matter jurisdiction over Plaintiffs’ state law claims. In
fact, by asserting the Eleventh Amendment, Defendant’s own volitional act
divested the court of that subject matter jurisdiction. And in so doing,
Defendant should not now be allowed to argue against the very
consequence of that action that it sought to obtain, namely, the federal court

loosing subject matter jurisdiction over Plaintiffs’ state law claims.
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I11.
CONCLUSION

For the foregoing reasons and for the reasons explained in the

Petition, Plaintiff urges this Court to grant review.
Dated: March 26, 2024 MANLY, STEWART & FINALDI
ESNER, CHANG, BOYER &

MURPHY

By: s/ Shea S. Murphy

Shea S. Murphy
Attorneys for Plaintiffs and Appellants
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