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I. INTRODUCTION

Petitioner Thomas John Spielbauer (“Petitioner”) seeks
review of the State Bar Court Review Department’s Opinion
recommending his suspension from the practice of law. This case
involves Petitioner’s intentional acts of fraud on another party in
a property transaction, whereby Petitioner sought to recoup
unrelated liabilities for his brother’s residence and attorney’s fees
from his brother’s bankruptcy case, by way of an inflated Civil
Code section 2943 payoff demand. A superior court found
Petitioner and his corporate entity culpable of violating this
statute, and that in doing so that Petitioner intentionally
committed fraud, by clear and convincing evidence, under Civil
Code section 3294. This result was upheld by the Court of Appeal,
and in this disciplinary proceeding the State Bar Court applied
collateral estoppel to the civil fraud finding.

The State Bar Court Review Department recommended a
six-month actual suspension finding Petitioner culpable of four
counts of misconduct: failing to uphold the law by violating Civil
Code section 2943, engaging in acts of moral turpitude by making
intentional misrepresentations (two counts), and failing to report

the fraud judgment to the State Bar.



Petitioner now challenges the State Bar Court’s application
of collateral estoppel, its culpability findings, discipline
recommendation and various evidentiary rulings. As discussed
below, Petitioner’s arguments are without merit, and the State

Bar respectfully requests that his Petition for Review be denied.

II. STATEMENT OF RELEVANT FACTS AND
PROCEEDINGS

A. Facts and Circumstances of Petitioner’s
Misconduct

Petitioner was admitted to practice law in California in
1977. He practiced criminal law for 20 years prior to starting a
civil practice in 2005, with a focus on foreclosure law. (Review
Department Opinion [Review Dept. Opn.], p. 3.)

As detailed below, between 2003 and 2008, Petitioner’s
brother, Dennis Spielbauer, used several properties that he
owned around San Jose, California to obtain secured loans from
real estate investor Curtis Mitchell and the Yazdani family. On
March 5, 2010, Petitioner incorporated Devine Blessings, Inc., of
which he was president and sole shareholder. The purpose of
creating Devine Blessings was to “secure financing and purchase
lien position note, particularly on the properties of Dennis

Spielbauer”, which were facing foreclosure. Dennis Spielbauer
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would file for bankruptcy relief around that time, wherein
Petitioner represented him. (Review Dept. Opn., pp. 3—4.)

In 2003, Mitchell loaned $350,000 to Dennis Spielbauer,
who signed a promissory note secured by three properties owned
by Dennis, including a property located at 167 E. William Street
in San Jose (the 167 Property). By 2010, the two other parcels
had been sold, leaving a balance of $7,152.03 on the 2003 loan.
Mitchell was in second position on the 167 Property. (Review
Dept. Opn., pp. 3—4.)

In 2007, Mitchell made a second loan to Dennis Spielbauer
for $585,000, secured by a different set of three properties in San
Jose, including Dennis’s personal residence. (Review Dept. Opn.,
pp. 3—4.)

In 2008, Faramarz and Afsaneh Yazdani, through their
family trust (the Yazdani Trust), loaned Dennis Spielbauer
$210,000, which was secured by a deed of trust on five parcels,
including the 167 Property. By March 2010, the 167 Property was
the only security remaining on this loan. The Yazdani Trust was
in third position on the 167 Property. (Review Dept. Opn., p. 4.)

Dennis Spielbauer subsequently defaulted on his loans,

resulting in Mitchell issuing a notice of default and implementing
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foreclosure proceedings on Dennis’s residence. Dennis Spielbauer
filed for bankruptcy relief. (Review Dept. Opn., p. 4.)

On March 12, 2010, by way of a purchase agreement
drafted by Petitioner, Petitioner on behalf of Devine Blessings,
purchased the 2003 and 2007 loans from Mitchell for $126,000.
During the negotiation of this agreement, Mitchell repeatedly
asked Petitioner to acknowledge in writing, that of the $126,000,
only $7,152.03 related to the 167 Property (i.e., the outstanding
balance on the 2003 loan), whereas the remaining balance related
to the 2007 loan secured by Dennis Spielbauer’s residence.
Petitioner refused, stating “I'm not signing them. I have my own
reasons for not signing them. I can’t tell you what they are, but
they do not involve you.” Mitchell was concerned about
Petitioner’s conduct, and thus had Petitioner’s statements
documented and witnessed by an escrow officer. (Review Dept.
Opn., p. 4.)

On March 25, 2010, the Yazdani Trust implemented a
foreclosure sale of 167 Property, purchased it and then
transferred title to a newly formed company, 167 E. William, LL.C
(William LLC). William LLC sought to resell the 167 Property to
a third party, and in order to clear title, requested a payoff
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demand statement from Devine Blessings pursuant to Civil Code
section 2943.1 Rather than disclosing that the remaining balance
owed on the 167 Property was $7,152.03, Petitioner provided a
written demand statement indicating that the balance owed on
the 167 Property was $126,000, and that an additional $143,500
was owed for an unspecified obligation — a total demand for

$269,500. (Review Dept. Opn., pp. 4-5.)

1 Civil Code section 2943, subdivision (a)(5), defines a payoff
demand statement as “[A] written statement, prepared in
response to a written demand made by an entitled person ...
setting forth the amounts required as of the date of preparation
by the beneficiary, to fully satisfy all obligations secured by the
loan that is the subject of the payoff demand statement...”

Civil Code section 2943, subdivision (c), states in pertinent part:
“A beneficiary, or his or her authorized agent, shall, on the
written demand of an entitled person, or his or her authorized
agent, prepare and deliver a payoff demand statement to the
person demanding it within 21 days of the receipt of the
demand.”

Civil Code section 2943, subdivision (e)(4), provides: “If a
beneficiary for a period of 21 days after receipt of the written
demand willfully fails to prepare and deliver the statement, he or
she is liable to the entitled person for all damages which he or
she may sustain by reason of the refusal, whether or not actual
damages are sustained, he or she shall forfeit to the entitled
person the sum of three hundred dollars ($300) ... For the
purposes of this subdivision, ‘willfully’ means an intentional
failure to comply with the requirements of this section without
just cause or excuse.”



William LLC inquired with Petitioner as to why his
demand was so high and requested an accounting, but Petitioner
did not respond. William LLC’s counsel then contacted Petitioner,
and warned that it would pursue a civil action for tortious
interference, as the payoff demand was inflated and jeopardized
the sale of the 167 Property. Ultimately, Petitioner never
produced an accounting or explanation of the payoff demand. As
a result, William LLC declined to pay the excessive demand,
canceled the sale of the 167 Property, refunded the third-party
buyer’s deposit and reimbursed the buyer for additional costs
mcurred. (Review Dept. Opn., p. 5.)

On July 6, 2010, William LLC filed a civil action against
Petitioner and Devine Blessings in Santa Clara County Superior
Court. William LLC brought several causes of action, including
intentional interference with economic advantage, negligent
interference with economic relations, slander of title, and
violations of Civil Code section 2943. William LLC alleged, in
part, that Petitioner proffered an inaccurate payoff demand
statement with respect to the 167 Property. William LLC sought
declaratory relief and damages arising from the failed sale.

(Review Dept. Opn., pp. 5-6.)
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During the litigation, on September 14, 2010, Petitioner
submitted a signed declaration under penalty of perjury stating:
“The payoff demand is an accurate payoff demand to the best of
my knowledge, information and belief. This payoff demand
reflects the principal amounts due on the package purchase of the
notes and security instruments which occurred on or about
March 12, 2010 and which payoff demand includes attorney’s fees
and costs incurred in the protection of the securities...” The
declaration also indicated that Petitioner was the attorney for
defendant Devine Blessings in the case and that he had personal
knowledge of the facts in the declaration. (Review Dept. Opn., pp.
12-13; Ex. 25.)

The superior court held a bench trial in April 2013,
cumulating in the court’s Statement of Decision and Decision
Concerning Amount of Punitive Damages (2013 Decision, Ex. 32),
issued on August 27, 2013. Two days into the trial, the superior
court announced its ruling on the plaintiff’s first cause of action
for declaratory relief, finding that Petitioner’s payoff demand was
inaccurate, in violation of Civil Code section 2943. (Review Dept.

Opn., p. 6.)
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A second phase of trial was held in May 2013 as to the
1ssue of punitive damages. The court found by clear and
convincing evidence that Petitioner intentionally presented an
inaccurate payoff demand to deprive William LLC of property or
legal rights, thus committing “fraud” under Civil Code section
3294.5.2 The superior court found that the goal of Petitioner’s
false demand statement on the eve of the sale was to shift the
burden of paying the mortgage on Dennis Spielbauer’s residence
to William LLC. The superior court concluded that Petitioner
knew that the payoff demand for $269,500 on the property was
false because he knew that of the $126,000 listed on his demand
as “principal balance owed,” only $7,152.03 was secured by the
property. The other $118,000 related to the 2007 loan, which did

not include the 167 Property, but did include Dennis Spielbauer’s

2 Civil Code section 3294, subdivision (a), provides: “In an action
for the breach of an obligation not arising from contract, where it
1s proven by clear and convincing evidence that the defendant has
been guilty of oppression, fraud, or malice, the plaintiff, in
addition to the actual damages, may recover damages for the
sake of example and by way of punishing the defendant.”

Civil Code section 3294, subdivision (c)(3), defines fraud as: “[A]n
Iintentional misrepresentation, deceit, or concealment of a
material fact known to the defendant with the intention on the
part of the defendant of thereby depriving a person of property or
legal rights or otherwise causing injury.”
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residence. The court also determined that the demand
represented Petitioner’s attempt to force the LLC to pay his
attorney’s fees from his work on Dennis Spielbauer’s bankruptcy.
The court further found that Petitioner knew this would force
William LLC to pay the false payoff demand “as ransom”, or lose
the sale to the third-party buyer. (Review Dept. Opn., p.6.)

On February 20, 2014, the superior court entered a
judgment of $869,276.55 against Petitioner and Devine Blessings,
payable to William LLC. This included $332,550 in punitive
damages. (Review Dept. Opn., p. 6.)

On May 10, 2016, the Sixth District Court of Appeal upheld
the judgment in an unpublished opinion. The Court of Appeal
specifically found that there was sufficient evidence to support
the superior court’s determinations: (1) that defendants violated
Civil Code section 2943; and (2) that defendants committed fraud
pursuant to Civil Code section 3294, subdivision (c)(3). (Ex. 37.)
Petitioner then unsuccessfully sought review with this Court.
(Review Dept. Opn., pp. 6-7.)

Petitioner did not report the civil fraud judgment to the
State Bar, reasoning that because the judgment was entered

against him in his capacity as the president of Devine Blessings,
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and did not arise from his practice of law, he did not deem it
reportable under Business and Professions Code section 6068,
subdivision (0)(2).? Petitioner has not made any payments
towards satisfying the judgment. (Review Dept. Opn., p. 7.)
B. Proceedings Before the State Bar Court

The State Bar filed a Notice of Disciplinary Charges (NDC)
against Petitioner on December 16, 2019, alleging five counts of
misconduct for violations of: section 6068, subdivision (a) (failure
to comply with Civil Code section 2943) (Count One); section
6068, subdivision (a) (failure to comply with Civil Code Section
3294) (Count Two); section 6106 (moral turpitude—
misrepresentation to William LLC) (Count Three); section 6106
(moral turpitude—misrepresentation to the superior court)

(Count Four); section 6068, subdivision (0)(2) (failure to report

3Business and Professions Code section 6068, subdivision (0)(2),
provides: “It is the duty of an attorney to do all of the following:

... (0) To report to the State Bar, in writing, within 30 days of the
time the attorney has knowledge of any of the following: ...

(2) The entry of judgment against the attorney in a civil action for
fraud, misrepresentation, breach of fiduciary duty, or gross
negligence committed in a professional capacity.” All further
references in this brief to sections are to the Business and
Professions Code, unless otherwise specific.
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civil fraud judgment to the State Bar) (Count Five). (Review
Dept. Opn., p. 2.)

The State Bar brought a pretrial motion to apply collateral
estoppel and exclude the relitigation of specific topics argued and
decided in the underlying litigation. The hearing judge granted
the motion, and applied collateral estoppel to the findings of fact
and conclusions of law reached by superior court in its 2013
Decision, as well as the those of the Court of Appeal in its 2016
Opinion. Thus, the hearing judge concluded that Petitioner could
not relitigate the court’s determinations that: (1) he knowingly
presented an inaccurate payoff demand to William LLC in
violation of Civil Code section 2943; and (2) that he did so
intentionally to deprive William LLC of property or legal rights,
committing fraud under Civil Code section 3294. However,
Petitioner was not precluded from introducing evidence to
contradict, temper, or explain the record or evidence from the
civil proceeding as to any element of a disciplinary charge or an
aggravating circumstance, independent of the application of
collateral estoppel. (Review Dept. Opn., pp. 7-8.)

A two-day trial was held on August 30 and September 1,
2022. The Hearing Department issued its Decision on December
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2, 2022, wherein it found Petitioner culpable on Counts One
through Four and recommended discipline including a 90-day
actual suspension. The court dismissed Count Five, regarding the
judgment reporting requirement. (Review Dept. Opn., pp. 1-3,
14-15.)

Both parties sought review of the Hearing Department
Decision. The Review Department agreed with the application of
collateral estoppel and the culpability findings as to Counts One,
Three, and Four—but reversed the culpability finding as to Count
Two. The Review Department did find culpability as to Count
Five, and it also increased the recommended period of actual
suspension from 90 days to six months. (Review Dept. Opn., pp.
1-2.)

III. ARGUMENT

An attorney petitioning the Supreme Court for review of a
suspension recommendation bears the burden of demonstrating
error in the Review Department decision. (See In re Hurwitz
(1976) 17 Cal.3d 562, 567 [citing § 6083, subds. (a) & (c)].) On
review, this Court independently examines the record, reweighs

the evidence and passes on its sufficiency. (Ibid.)
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“The Supreme Court will order review of a decision of the
State Bar Court recommending disbarment or suspension from
practice when it appears: (1) necessary to settle important
questions of law; (2) the State Bar Court has acted without or in
excess of jurisdiction; (3) petitioner did not receive a fair hearing;
(4) the decision is not supported by the weight of the evidence; or
(5) the recommended discipline is not appropriate in light of the
record as a whole.” (Cal. Rules of Court, rule 9.16(a) [paragraph
breaks omitted].) Petitioner raises argument under subpart (1),
(2), (3) and (5) of rule 9.16(a). (Petition, p. 7.) Yet, the issues

raised do not warrant review.

A. The State Bar Court Correctly Applied Collateral
Estoppel and Properly Precluded Petitioner from
Presenting Expert Testimony to Contradict the
Superior Court’s Findings as to the Falsification of
the Payoff Demand

The doctrine of collateral estoppel precludes a party from
relitigating a matter in a subsequent proceeding that has been
fully litigated and determined in a prior proceeding. (Wright v.
Ripley (1998) 65 Cal.App.4th 1189, 1193.) Collateral estoppel
may be applied to State Bar Court proceedings in order to

prevent an attorney from relitigating an issue resolved adversely
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to the attorney in a prior civil proceeding. (In the Matter of
Kittrell (Review Dept. 2000) 4 Cal. State Bar Ct. Rptr. 195, 205.)
In order for collateral estoppel to apply in State Bar Court
proceedings, the following requirements must be established: (1)
the issues sought to be precluded from relitigation are
substantially identical to the issues before the State Bar Court;
(2) the 1ssues were actually litigated and decided under the same
burden of proof applicable to the State Bar Court—clear and
convincing evidence;* (3) the attorney was a party to the civil
proceeding; (4) there is a final judgment on the merits in the civil
case; and (5) the attorney did not show that precluding
relitigation would be unfair. (In the Matter of Kittrell, supra, 4
Cal State Bar Ct. Rptr. at p. 205.) As to the fairness requirement,
1t 1s important to consider whether the party whom the earlier
decision is asserted against had a full and fair opportunity to

litigate the issue. (Roos v. Red (2005) 130 Cal.App.4th 870, 880.)

4 Clear and convincing evidence leaves no substantial doubt and
1s sufficiently strong to command unhesitating assent of every
reasonable mind. (Conservatorship of Wendland (2001) 26 Cal.4th
519, 552.)
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Before the Review Department, and now before this Court,
Petitioner argues that precluding relitigation of certain issues
from the underlying matter was unfair. (Petition, p. 12.) The
State Bar Court has identified certain factors, amongst others,
that it looks to regarding the fairness requirement: (1) whether
the attorney had less incentive or motive to litigate the issue in
the civil proceeding; (2) whether the civil finding or judgment is
itself inconsistent with some other finding or judgment; or (3)
whether the attorney was required to litigate under different and
less advantageous procedures in the civil proceeding. (In the
Matter of Applicant A (Review Dept. 1995) 3 Cal. State Bar Ct.
Rptr. 318, 329.) Also of importance, is whether there was an
opportunity for appellate review of adverse rulings. (People v.
Union Pacific Railroad Co. (2006) 141 Cal.App.4th 1228, 1244.)

Petitioner argues that he was unfairly precluded from
offering expert testimony from Glen Moss about the underlying
deed of trust that Petitioner’s payoff demand was based upon—
which would contradict the conclusions of the superior court that
the payoff demand was fraudulent. (Petitioner, pp. 12—-19.)
Specially, Petitioner argues that the superior court did not

correctly interpret the deed that the payoff demand was based on
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(i.e., that the deed somehow permitted Petitioner to roll over
other liabilities into the outstanding lien). (Petitioner, pp. 12—-13.)
Petitioner asserts that his retained civil counsel failed to fully
develop this theory in the court of record.? (Ibid.)

However, because Petitioner and/or his counsel did not
make those arguments in the superior court—which ruled
adversely against him, and was affirmed on appeal—does not
mean it was unfair to bar Petitioner from relitigating the issue of
the payoff demand that was central to the civil case. Rather,
Petitioner had a “full and fair” opportunity to litigate this issue in
the courts of record. In fact, the superior court explained in the
2013 Decision that Petitioner was evasive on this factual issue:

Defendants have presented shifting theories

throughout this case to justify why the excessive

demand was made. Before trial, Defendants
maintained that the deed of trust between Mitchell

and Dennis Spielbauer [...] contained a “dragnet

clause”: 1.e., a clause that would secure additional

future advances by the deed of trust. Thus, the
argument went, the additional sums advanced from

Thomas Spielbauer to Dennis Spielbauer were

therefore legitimately secured by the deed of trust.

Plaintiff was put to the expense of retaining an expert
on real estate transactions, Charles Hansen, who was

5 This argument glosses over the fact that Petitioner represented
Devine Blessings in the superior court, and acted as co-counsel
for himself and his corporate entity later in the case. (Review
Dept. Opn., pp. 9-10; see also Ex. 25.)
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deposed before trial and testified that there was no
“dragnet clause” — or anything resembling such a
clause — in the trust deed.

After Mr. Hansen’s deposition, Defendants changed
their theory for trial: that after Thomas Spielbauer
bought the Mitchell note, he and Dennis Spielbauer
entered into an agreement modifying the note to
include additional sums advanced by Thomas
Spielbauer (“the Spielbauer Agreement”).

Thomas Spielbauer testified that he believed he had
entered into a modification of the note. This testimony
was, of course, nothing but a legal conclusion — coming
from a witness with the legal training and trial
experience to appreciate the difference between
explaining facts and stating a legal conclusion.
Certainly, Thomas Spielbauer had the opportunity to
present the written document itself, which would have
been “stronger and more satisfactory evidence” (Evid.
Code section 412) — but he failed to do so. Moreover,
Thomas Spielbauer did not provide any explanation at
all as to how the note was supposedly modified.
Accordingly, his self-serving legal conclusion 1is
entitled to very little weight indeed.

Defendants withheld the Spielbauer Agreement
during discovery, but at trial admitted that it was not
privileged. After receiving permission to reopen
Thomas Spielbauer’s direct examination, Defendants
later made a second motion to reopen after all the
evidence was closed, both sides had completed
extensive closing argument, and counsel were
discussing with the Court possible dates for a hearing
on the amount of punitive damages if such a hearing
became necessary. The purpose of the second motion
to reopen, as stated by Defendants’ counsel, was “to
supply the bare document” (i.e., the Spielbauer
Agreement supposedly modifying the note) — but
Defendants’ counsel conceded there was no basis for
the motion and withdrew it. Defendants did not call
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Dennis Spielbauer who could have testified on this
subject. There was simply no evidence which would
give the Court a factual basis to conclude that the note
had been modified in a way that expanded liability on
the deed of trust. Such a modification-would have been
inconsistent, in any event, with the language of [“the

Spielbauer Agreement”], drafted by Thomas

Spielbauer, that the indebtedness on the Property was

“satisfied in full” by Thomas Spielbauer’s payment to

Mitchell.

(Ex. 32, pp. 10-11.)

Given Petitioner’s conduct in the underlying litigation, it
was not unfair to apply collateral estoppel to the superior court
and Court of Appeal’s findings. And, it was wholly appropriate
pursuant to the collateral estoppel order to preclude Petitioner
from offering expert testimony on issues related to the payoff
demand that were actually litigated and decided in the court of
record.®

Petitioner also argues he was improperly precluded from

presenting testimony from his real estate expert, Harry Lee

Jones, regarding the valuation of the 167 Property to rebut

6 Petitioner also sought to have Moss testify about the standard
of review used by the Court of Appeal in its 2016 Opinion.
(Petition, pp. 17—18) This is unnecessary as the Opinion speaks
for itself, and in State Bar Court the Court of Appeal’s findings
are entitled to a strong presumption of validity. (In the Matter of
Burke (Review Dept. 2016) 5 Cal. State Bar Ct. Rptr. 448, 459.)
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arguments about the damages incurred by William LLC.
(Petition, pp. 19-20.) The superior court awarded damages for
$3,215 paid to the third-party buyer to resolve claims relating to
the cancellation of the sale, $336,484.09 in fees to eliminate the
cloud on the title caused by Petitioner’s payoff demand, less an
offset of $7,152.03—in addition to attorney fees, costs and
punitive damages. (Ex. 32, pp. 15-22; Ex. 35.) Thus, Jones’s
testimony was another improper way Petitioner sought to
circumvent the collateral estoppel order.

The State Bar Court correctly found that collateral estoppel
applied to the superior court and the Court of Appeal’s findings
and exclusion of expert testimony in these proceedings on issues
already fairly litigated and decided by the civil courts was
appropriate.

B. The Application of Collateral Estoppel Supports the
Review Department’s Culpability Findings as to
Counts One, Three And Four

Count One of the NDC charged Petitioner with violating

section 6068, subdivision (a),” by failing to comply with Civil

7 Section 6068, subdivision (a), provides that it is the duty of an
attorney to “support the Constitution and laws of the United
States and of this state.”

23



Code section 2943, as found by the superior court in its 2013
Decision. The superior court found that Petitioner violated Civil
Code section 2943 by failing to submit a true and correct payoff
demand statement to William LLC, Petitioner instead having
submitted the demand for $269,500 which Petitioner knew was
false and should have only been $7,152. Thus, the Hearing and
Review Departments found Petitioner culpable of Count One on
collateral estoppel grounds. (Review Dept. Opn., pp. 11-12.)

Count Three charged Petitioner with violating section 6106,
by intentionally providing a false payoff demand to William LLC,
despite knowing that the outstanding balance on the property he
presented in the payoff demand was false and misleading.8
Similarly, Count Four charged Petitioner with violating section
6106 by submitting his September 14, 2010 declaration to the
superior court, stating that the payoff demand was accurate to
the best of his knowledge, information and belief, despite his

knowing that the demand was not accurate.

8 Section 6106 provides that commission of an act involving
dishonesty, moral turpitude, or corruption by an attorney is cause
for suspension or disbarment.
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The superior court determined by clear and convincing
evidence that Petitioner was liable for fraud under Civil Code
section 3294, subdivision (a). As to the extent of this violation,
the superior court’s fraud finding under Civil Code 3294 required
that acts be intentional—which the Court of Appeal affirmed. An
attorney’s culpability with respect to the commission of fraud
necessarily involves moral turpitude (In the Matter of Kittrell,
supra, 4 Cal. State Bar Ct. Rptr. at p. 208.)

Again, the State Bar Court found Petitioner culpable of
Counts Three and Four on collateral estoppel grounds, and
correctly rejected Petitioner’s arguments that he was permitted
to modify the promissory note, or that even if the payoff demand
was inaccurate, he had a good faith belief that it was true when it
was submitted, as impermissible attempts to relitigate the
superior court’s findings. (Review Dept. Opn., pp. 12-14.)

As in the Review Department, Petitioner now argues that
he lacked knowledge and intent regarding the falsity of the payoff
demand. (Petition, pp. 34—37.) But again, this argument is barred
by collateral estoppel as it clearly contradicts the superior court’s

intentional fraud findings.
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Petitioner also again raised the flawed argument that to be
found culpable for making a misrepresentation to the superior
court, the State Bar must prove he committed perjury under
Penal Code section 118. (Petition, pp. 38-39.) An attorney is
required to render complete and candid disclosures to a court,
and acting otherwise constitutes moral turpitude and warrants
discipline. (Bach v. State Bar (1987) 43 Cal.3d 848, 855.)
Petitioner offers no authority to contradict this well-established
principle.

Petitioner’s culpability on the found counts is firmly

established and there is no basis for disturb those findings.

C. Petitioner was Required to Report the Fraud
Judgment to the State Bar

Petitioner was charged with violating section 6068,
subdivision (0)(2), for failing to report to the State Bar, the
superior court’s judgment against him, finding that he committed
fraud within the meaning of Civil Code section 3294. Petitioner
argues that this subsection’s phrase “committed in a professional
capacity” is ambiguous, and that the reporting requirement
should be limited to misconduct committed while acting as an

attorney. (Petition, pp. 31-32.)
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However, the Review Department correctly determined
that that the phrase, “committed in a professional capacity,”
should be read to modify only the phrase immediately preceding
1it—“gross negligence”—and therefore any civil judgment against
an attorney for fraud, misrepresentation, or breach of fiduciary
duties must be reported to the State Bar. (Review Dept. Opn.,
pp.15-16, citing White v. County of Sacramento (1982) 31 Cal.3d
676, 680 & Yahoo Inc. v. National Union Fire Ins. Co. etc. (2022)
14 Cal.5th 58, 73-74 [discussing last antecedent rule of statutory
construction].)

The Review Department further noted that its
interpretation of the statute is in alignment with the purposes of
attorney discipline, whereby attorneys must conform to
professional standards in whatever capacity they are acting in a
particular matter. (Review Dept. Opn., p. 16, citing Crawford v.
State Bar (1960) 54 Cal. 2d 659, 668; see also Bus. & Prof. Code §
6106 [commission of any act involving moral turpitude,
dishonesty, or corruption a cause for disbarment or suspension
“whether the act is committed in the course of his relations as an
attorney or otherwise” (emphasis added)].) Thus, as Petitioner

was found to have committed civil fraud, he should have reported
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the judgment to the State Bar and culpability under Count Five
1s proper. (Review Dept. Opn., pp. 14-17.)
The Review Department’s analysis of this issue was correct

and his arguments on review lack merit and should be rejected.

D. Petitioner’s Discipline is Supported by the
Standards for Attorney Sanctions for Professional
Misconduct

Standard 2.11 of the Standards for Attorney Sanctions for
Professional Misconduct (“Standards”) provides for disbarment or
suspension as the presumed sanction for acts of moral turpitude,
dishonesty, fraud, corruption, intentional or grossly negligent
misrepresentations, or concealment of a material fact. The degree
of sanction under Standard 2.11 is based on several factors,
including, “the magnitude of the misconduct; the extent to which
the misconduct harmed or misled the victim, which may include
the adjudicator; the impact on the administration of justice, if
any; and the extent to which the misconduct related to the
member’s practice of law.” While not binding, the Standards are
entitled to great weight; this Court will accept disciplinary
recommendations consistent with the Standards unless it has
grave doubts about the propriety of the sanction. (In re Silverton

(2005) 36 Cal.4th 81, 91-92.) The Review Department carefully
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considered the aggravating and mitigating factors and found
guidance in comparable case law to determine that a six-month
actual suspension was appropriate for Petitioner’s misconduct.
(Review Dept. Opn., pp. 26-29.)

Petitioner generally argues that the recommended period of
suspension is excessive and unnecessary, and that the Review
Department gave improper weight to various factors in
aggravation and mitigation. (Petition, pp. 41-46, 49.)

The Review Department correctly found aggravation for: (1)
Petitioner’s commission of multiple acts of misconduct; (2) his
indifference and lack of insight, given his failure to recognize the
wrongfulness of the fraudulent payoff demand and continued
attempts to relitigate the findings of the superior court, which
were affirmed by the Court of Appeal and are fully supported by
the record; and (3) his failure to pay any portion of the
$869,276.55 civil judgment to William LLC. (Revied Dept. Opn.,
pp. 20-23.)

Petitioner received some mitigation for: (1) his 30 years in
practice without prior discipline, which was heavily tempered by
the serious misconduct and his failure to make any payment

towards the civil judgment: and (2) for presenting several
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character witnesses, the weight of which was discounted as the
witnesses did not demonstrate awareness of the full extent of
Petitioner’s misconduct. (Revied Dept. Opn., pp. 23-25.)

In arriving to the recommended six-month actual
suspension, the Review Department looked to cases involving
misconduct similar to Petitioner’s. The court relied on In the
Matter of Chesnut (Review Dept. 2000) 4 Cal. State Bar Ct. Rptr.
166, where the attorney was found culpable for misconduct
relating to making misrepresentations to two judges in a single
matter, and In the Matter of Gillis (Review Dept. 2002) 4 Cal.
State Bar Ct. Rptr. 387, where the attorney was found culpable of
entering into an improper business transaction with a client,
which rose to the level of moral turpitude—each resulting in a
six-month actual suspension. (Revied Dept. Opn., pp. 27-29.)

Again, Petitioner offers no specific analysis as to why the
Review Department’s recommended suspension is erroneous.
Rather, the recommended suspension is supported by the record,
the standards, the balance of aggravating and mitigating factors,

and case law.
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E. The Evidentiary Issues Raised by Petitioner Do Not
Warrant Review

Petitioner also argues that certain trial exhibits were
1mproperly excluded by the hearing judge. (Petition, pp. 21-25.)
In State Bar Court, the hearing judge has broad discretion to
determine the admissibility and relevance of evidence. (In the
Matter of Farrell (Review Dept. 1991) 1 Cal. State Bar Ct. Rptr.
490, 499.) A trial court’s exercise of discretion in admitting or
excluding evidence is reviewable for abuse and will not be
disturbed except on a showing the trial court exercised its
discretion in an arbitrary, capricious, or patently absurd manner
that resulted in a manifest miscarriage of justice. (Christ v.
Schwartz (2016) 2 Cal. App.5th 440, 447—448.)

Various pleadings from the underlying litigation
(Petitioner’s Ex. 1033, 1034, 1035, 1036 & 1043) were properly
excluded as the hearing judge was presented with the 2013
Decision and Court of Appeals Opinion, and these pleadings were
therefore irrelevant. The purported March 20, 2010 modification
agreement between Devine Blessings and Dennis Spielbauer (Ex.
1007 & 1021), law review article (Ex. 1017), and deposition

transcripts (Ex. 1038 & 1039) were precluded by the collateral
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estoppel order. Thus, the Review Department correctly concluded

that the hearing judge acted within her discretion in excluding

these proffered exhibits. (Revied Dept. Opn., pp. 17-18.)

IV.

CONCLUSION

For the foregoing reasons, the State Bar respectfully asks

the Court to deny Thomas John Spielbauer’s Petition for Review.

Dated: February 16, 2024
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