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I. INTRODUCTION

In requesting supplemental briefing, the Court asked, “What bearing,
if any, does SB 1421, signed into law on September 30, 2018, have on this
court’s examination of the question presented for review in the above-
entitled case?” The answer is, None. SB 1421 did not harmonize the
LASD’s Brady list with Pitchess procedures, because it does not allow
LASD to provide to prosecutors the names of officers who have committed
misconduct in a wide variety of categories that LASD recognizes as
“deficiencies involving moral turpitude.” Nor does SB 1421 harmonize the
Pitchess procedures with the federal constitution, because it does not
eliminate the conflict between the confidentiality requirements imposed by
Pitchess and the prosecution’s self-executing federal constitutional duty to
provide exculpatory evidence in an officer’s personnel file to the defense.

The narrow question before this Court is whether the Los Angeles
Sheriff’s Department (“LASD”) may disclose to the prosecution the names
of officers who were placed on an internal Brady list due to sustained
findings of certain categories of misconduct. The broad question before
this Court is whether a law enforcement agency must disclose a Brady list

to the prosecutor, so long as the prosecutor is not permitted directed access
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to an officer’s personnel file. The enactment of Senate Bill 1421 (“SB
1421”) fully resolves neither question. While SB 1421 made clear the
Legislature’s view that officers’ privacy interests are outweighed by the
strong public interest in access to records of serious police misconduct,! it
did not eliminate the statutory barriers? that, under the ALADS decision,
prohibit an agency from transmitting information regarding any Brady
material to the prosecutor, nor did it create an avenue for prosecutors to
fulfill their constitutional obligation by identifying and producing all Brady
material in officers’ personnel files. Moreover, law enforcement groups
have already mounted legal challenges to prohibit disclosure of any
currently-existing records of misconduct, and it is currently unknown how
the lower courts will interpret and apply the statute, leaving open the

possibility that SB 1421 may not significantly broaden access to officer

' See Senate Bill 1421, § 1(b) (“The public has a right to know all about
serious police misconduct, as well as about officer-involved shootings and
other serious uses of force. Concealing crucial public safety matters such as
officer violations of civilians’ rights, or inquiries into deadly use of force
incidents, undercuts the public’s faith in the legitimacy of law enforcement,
makes it harder for tens of thousands of hardworking peace officers to do
their jobs, and endangers public safety™).

2 Codified at Penal Code sections 832.7 and 832.8 and Evidence Code
sections 1043-1045.
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personnel records. In any case, an accused’s right to a fair trial under the
United States Constitution cannot be left to the whims of a state legislature
or a court’s interpretation of a state statute, and this case requires immediate
resolution to reconcile the state’s constitutional obligation with the
statutory burdens imposed by Pitchess.

SB 1421 eliminates confidentiality of some peace officers records,
but only applies to certain categories of misconduct, and even then, release
is only permitted after an extended period of time. Thus, even if SB 1421
is interpreted as broadly as possible, more than half of the categories of
misconduct under the LASD’s Brady list procedures would still be outside
of the scope of SB 1421, and therefore remain subject to the existing
Pitchess procedures and the Court of Appeal decision below prohibiting the
department from disclosing to the prosecution that such records of
misconduct even exist. And, of course, there are still certain categories of
misconduct that would qualify as exculpatory evidence under Brady but
would neither put an officer on LASD’s Brady list nor qualify for
disclosure under SB 1421. Thus, because SB 1421 did not harmonize the
Pitchess procedures with either the LASD’s Brady list or with the federal

constitution, the quandary created by the Court of Appeal’s decision in
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Association for Los Angeles Deputy Sheriffs v. Superior Court, 13
Cal.App.5th 413 (2017) (“ALADS”) remains. The LASD and other law
enforcement agencies across the state will continue to have knowledge of
officer misconduct constituting Brady material, and agencies will be
required to suppress that material by the Court of Appeal decision
prohibiting them from disclosing known exculpatory evidence to
prosecutors, even during active criminal prosecutions; and prosecuting
agencies will continue to be forced to violate their affirmative duty to
disclose Brady evidence to the defense. This constitutional crisis continues
to be ripe and must be resolved by this Court.

II. ARGUMENT

The only way that SB 1421 would moot the issue before this Court -
would be if the statute (1) compelled LASD to disclose the identities of all
officers on its Brady list to the prosecution, and (2) compelled LASD to
disclose the existence of any other Brady material contained in officer
personnel files to the prosecution. See Brief of Amici Curiae ACLU of
Southern California, ACLU of Northern California, ACLU of San Diego
and Imperial Counties, and Dignity and Power Now in Support of Real

Parties in Interest (“ACLU Amici Brief”), Part II1.D, pp. 49-52. It does not.
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First, SB 1421 does not permit disclosure with respect to even half of the
categories of “moral turpitude” outlined in LASD’s Brady list procedures.
Thus, the Pitchess statutes—under the 4ALADS opinion—continue to
prohibit LASD from providing that information to the prosecution, and
subsequently, the defense. Second, because the Court of Appeal broadly
held that the Pitchess statutes were constitutional (even where they clearly
run afoul of the requirements of Brady), and invalidated the disclosure of
any Brady material from officers’ personnel files even when such
disclosure is necessary to overcome the procedural burden of Pitchess, this
Court must overturn that decision, regardless of how SB 1421 is applied.
Third, the application of SB 1421 is uncertain, and a criminal defendant’s
constitutionally-protected right to access exculpatory material necessary to
mount a defense cannot be contingent on the speculative, and potentially-
varied, interpretations of this law by the lower courts.

A. More than Half of the Categories of Misconduct under the

LASD’s Brady List Procedures Are Still Limited from
Disclosure After SB 1421

Prior to January 1, 2019, section 832.7 of the Penal Code exempted

officer personnel records from the general rule of public access under the
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Public Records Act? by deeming them confidential. As a result, the general
public was prohibited from obtaining information from those records, and
criminal defendants’ access to that information was limited to what could
be obtained by satisfying the Pitchess procedures outlined in Penal Code
Section 832.7. See Penal Code § 832.7 (2004). In 2018, the Legislature
took steps to address the societal harms caused by confidential treatment of
records related to officer misconduct, including the loss of law enforcement
legitimacy and increased threats to public safety, SB 1421, Sec. 1(a), by
enacting “The Right to Know Act,” Senate Bill 1421 (Skinner 2018). SB
1421 sought to reopen to the public records of officers’ most egregious
misconduct and uses of deadly force, and drew support from a broad
coalition of more than 150 organizations, including police reform groups,
public sector unions, media coalitions, faith-based organizations, public
defender and district attorneys’ offices.* The Governor signed SB 1421 on

September 30, 2018, and it went into effect January 1, 2019.

3 Cal. Gov. Code Sec. § 6250 et seq.

* The bill was opposed by only fourteen groups, consisting solely of law

enforcement lobbying groups and unions and two district attorney
associations.
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SB 1421 amended Penal Code section 832.7 to provide that certain
categories of officer personnel records “shall not be confidential and shall
be made available for public inspection pursuant to the [the Public Records
Act].” Penal Code §832.7(b). The amended statute eliminates
confidentiality only for the following categories of records:

(A) A record relating to the report, investigation, or
findings of any of the following;:

(1) An incident involving the discharge of a firearm at
a person by a peace officer or custodial officer.

(ii) An incident in which the use of force by a peace
officer or custodial officer against a person resulted in
death, or in great bodily injury.

(B) (i) Any record relating to an incident in which a
sustained’ finding was made by any law enforcement
agency or oversight agency that a peace officer or
custodial officer engaged in sexual assault involving a
member of the public. . . .

(C)  Any record relating to an incident in which a sustained
finding was made by any law enforcement agency or
oversight agency of dishonesty by a peace officer . . .
directly relating to the reporting, investigation, or
prosecution of a crime, or directly relating to the

5 “Sustained” is defined in Penal Code Sec. 832.8(b) as “final determination
by an investigating agency, commission, board, hearing officer, or
arbitrator, as applicable, following an investigation and opportunity for an
administrative appeal pursuant to Sections 3304 and 3304.5 of the
Government Code, that the actions of the peace officer or custodial officer
were found to violate law or department policy.
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reporting of, or investigation of misconduct by,

another peace officer or custodial officer, including,

but not limited to, any sustained finding of perjury,

false statements, filing false reports, destruction,

falsifying, or concealing of evidence.
1d. § 832.7(b)(1)(A)-(C) (emphasis added). These records may now be
accessible to the public generally via a California Public Records Act
request, and agencies can no longer invoke confidentiality as a reason to
withhold them in any other type of proceeding. Thus, these records are also
available to prosecutors®. However, for both records relating to any other
type of misconduct, and records involving dishonesty or sexual assault for
which the entire administrative appeal process has not yet concluded, the
Pitchess statutes continue to mandate confidential treatment. Id. § 832.7(a).

By passing SB 1421, the California Legislature made loud and clear

that it does not consider officers’ privacy interests paramount to all others —

not even paramount to the public’s right to information. But while the

amendment provided some public transparency, the categories of officer

6 While SB 1421 opens access to all of an officers’ personnel records with
respect to any incidents covered under the amended Penal Code Sec.
832.7(b)(1)(A)-(C), it also explicitly does not provide access to records of
other, non-covered, acts of misconduct in an officer’s file. See Penal Code
§ 832.7(b)(3). Thus, even with the veil of confidentiality lifted for certain
acts of misconduct, this would not provide the prosecutor with unfettered
access to all of an agency’s personnel records.
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misconduct that are no longer deemed confidential are still far more limited

than what Brady requires—and more limited than those categories

determined by the LASD to warrant inclusion on the Brady list. Broadly

speaking, section 832.7 deemed non-confidential only three categories of

officer misconduct (1) serious use of force, (2) sustained sexual assault

against members of the public, and (3) limited sustained acts of dishonesty.

These categories are limited by the statute in the following ways:

35519573

Serious use of force. SB 1421 does not include a// instances
of unreasonable or excessive force. It only includes acts of
force that (1) involved the discharge of a firearm, (2) resulted
in death, or (3) resulted in great bodily injury. See Penal
Code § 832.7(b)(1)(A). Moreover, although the amendment
does not limit disclosure to sustained findings of serious
force, it does permit agencies to delay disclosure all the way
up until the conclusion of a criminal case against the
officer—a delay that could last years. See Penal Code §
832.7(b)(7).

Sexual assault. SB 1421 only applies to sexual assaults
against members of the public. The amended statute does not
permit disclosure of records involving sexual assaults against
fellow officers. Nor does it permit the disclosure of
complaints made by anyone, whether a member of the public
or otherwise, unless there was a sustained finding. See Penal
Code § 832.7(b)(1)(B). A finding is only deemed “sustained”
after administrative appeals have been exhausted. See Cal.
Penal Code § 832.8.

Dishonesty. SB 1421 only requires disclosure of acts of

dishonesty that directly relate to either (1) the reporting,
investigation, or prosecution of a crime, or (2) the reporting

13



or investigation of another officer’s misconduct. And, as with
sexual assaults, this category is limited to records where a
sustained finding was made and the appeals process has been
exhausted. See Penal Code § 832.7(b)(1)(C).

A side-by-side comparison of new section 832.7 to the LASD’s
Bradly list criteria shows that SB 1421 permits the potential disclosure of
Sfewer than half of the categories of misconduct identified by LASD as
“deficiencies involving moral turpitude.” See ALADS Petition for Writ of
Mandate: Request for Immediate Stay (Court of Appeal) (“ALADS
PWM”), p. 7. Inits October 2016 letter to the 300 deputies on the Brady
list, the LASD stated that the criteria for inclusion on the list included

“founded administrative investigations” involving the violations of the

following eleven sections of the Manual of Policy and Procedures:

35519573

3-01/030.07
3-01/030.75
3-01/040.40
3-01/040.65
3-01/040.70
3-01/040.75

3-01/040.76

3-01/100.35
3-01/121.20

3-10/030.10
3-01/030.16

Immoral Conduct

Bribes, Rewards, Loans, Gifts, Favors
Misappropriation of Property

Tampering with Evidence

False Statements

Failure to make Statements and/or Making
False Statements During Departmental Internal
Investigations

Obstructing an Investigation/Influencing a
Witness

False Information in Records

Policy of Equality — Discriminatory
Harassment

Unreasonable Force

Family Violence

14



ALADS PWM, p. 8 (emphasis added).

The six categories bolded above are those categories that LASD
recognized as bearing on an officer’s credibility or otherwise providing
potentially exculpatory evidence but largely remain outside of the scope of
SB 1421.7 As such, the new law has no bearing on whether the LASD may
disclose to the prosecution the names of the deputies on the Brady list
whose personnel files contain founded complaints of (1) immoral conduct,
(2) bribery, (3) misappropriation of property, (4) discriminatory
harassment, (5) unreasonable force not amounting to death or great bodily
injury, and (6) acts of family violence. The records of these deputies
remain confidential despite SB 1421 and, under ALADS, the LASD would
be prohibited from informing a prosecutor that an officer who is a potential
witness in a criminal proceeding has records reflecting a sustained finding
of such misconduct.

Only five of the categories referenced in the LASD’s letter therefore

relate to some act of dishonesty that may be covered under SB 1421: (1)

" While SB 1421 does not permit disclosure of sustained records of
misconduct related to excessive force generally, it does permit release of
records related to uses of deadly force, irrespective of whether an officer is
found to have violated agency policy or used excessive force.
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tampering with evidence, (2) false statements, (3) failure to make
statements or making false statements in an internal investigation, (4)
obstructing an investigation/influencing a witness, and (5) false information
in records. Due to the limitations of SB 1421, however, even if a deputy on
the Brady list violated one of these policies, his or her records are not
disclosable under the new law unless the act of dishonesty was directly
related to a potential criminal investigation or an investigation of another
officer. See Penal Code § 832.7(b)(1)(C). If, for example, a deputy had
ended up on the Brady list because he was found to have lied about whether
an inmate committed a non-criminal violation of jail rules, such as a dress
code or an attendance violation, or engaged in an act of obstruction that did
not involve dishonesty, those records would not be subject to disclosure
under SB 1421. Additionally, SB 1421 is limited to “sustained”
complaints, which requires that the officer has exhausted administrative
appeals or the time to do so has lapsed, while the Brady list only references
“founded” complaints, which are defined by the LASD as “when the

investigation that the allegation is true, and when the action on the part of
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the Department member[] is prohibited by law or Department policy.”®
Accordingly, a deputy may be included on the Brady list long before their
records would be disclosable under SB 1421, incongruously making more
recent acts of misconduct less accessible to a criminal defendant in the
absence of a functioning Brady list.

Thus, while SB 1421 lifted the confidentiality restrictions on a few
categories of officer misconduct, most of the misconduct identified by the
LASD’s Brady list procedures as likely being exculpatory remain outside of
the scope of SB 1421. At minimum, the Court must still resolve the
question of whether law enforcement agencies are permitted to turn over to
the prosecution the names of officers on the Brady list whose misconduct
still requires confidential treatmeﬁt under the new law. As amici have
already argued at length in the ACLU Amici Brief before this Court, not
only does the law permit such disclosure, but the federal constitution also

requires it.

8 Los Angeles Sheriff’s Department Manual of Police and Procedures, Vol.
3, Ch. 4, Sec. 020.25, available at http://shg.Jasdnews.net/shq/mpp/3-

04.pdf.
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B. Because SB 1421 Does Not Permit or Require Disclosure
of All Brady Evidence, It Does Not Solve the
Constitutional Problem Created by the Court of Appeal’s
Decision in ALADS

In addition to SB 1421’s failure to resolve the narrow question
before the Court pertaining to whether the LASD may provide its Brady list
to prosecutors, the new law also does not resolve the broader question
created by the Court of Appeal’s decision in ALADS: when a law
enforcement agency knows of Brady evidence in an officer’s personnel file,
must that agency disclose the identity of that bfﬁcer to the prosecution
without a Pitchess motion? The Court of Appeal held that such a
disclosure would impermissibly violate the Pitchess statutes, and thus, even
knowledge of the existence of Brady information gleaned from an officer’s
personnel file must be suppressed in the absence of a successful Pitchess
motion. See ALADS, 13 Cal.App.5th at 433. The court also concluded that
any such suppression resulting from the Pitchess statutes was not
unconstitutional because this Court “has at least twice expressly observed
that the statutory Pitchess procedures do not violate either Brady or

constitutional due process, but rather, supplement both,” Id. at 437.° If SB

?  As discussed extensively in the prior brief of amici, the Court of

Appeal’s conclusion was a stark deviation from clear precedent from this
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1421 had amended the Pitchess statutes to permit law enforcement agencies
to disclose to the prosecution all Brady evidence in officer personnel
files—and to allow prosecutors to affirmatively obtain such evidence even
if the agency did not proactively disclose it to them—it would have solved
the constitutional conundrum created by the Court of Appeal’s
misunderstanding of this Court’s past precedent. But SB 1421 did not do
that. Thus, the broader question before this Court remains unchanged.

This Court would be forced to address the 4LADS decision even if
SB 1421 had amended the Pitchess statutes to permit disclosure of
information in the personnel file about each of the specifically-enumerated

offenses on the LASD’s Brady list. A Brady list with a fixed set of

Court holding that the Pitchess statutes cannot limit a defendant’s
constitutional right to Brady material. (See, e.g., Johnson, 61 Cal 4th at
720 (“all information that the trial court finds to be exculpatory and
material under Brady must be disclosed, notwithstanding [the Pitchess
statutory] limitations”); (City of Los Angeles v. Superior Court (2002) 29
Cal.4th 1, 14) (“the Pitchess process operates in parallel with Brady and
does not prohibit the disclosure of Brady information™) (internal quotation
omitted) (emphasis added); (People v. Mooc, 26 Cal.4th 1216, 1225 (2001)
(Pitchess scheme “must be viewed against the larger background of the
prosecution’s constitutional obligation to disclose to a defendant material
exculpatory evidence so as not to infringe the defendant’s right to a fair
trial”). Whereas this Court was clearly signaling that where Pifchess runs
afoul of Brady, the Pitchess statutes must give way, the Court of Appeal
misinterpreted this Court’s holdings to conclude that the Pitchess statutes
are in full compliance with Brady.
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offenses that an agency has determined are exculpatory is not—and cannot
be—the only means of identifying the existence of exculpatory evidence
relating to officers, nor should the specific criteria for Brady lists dictate or
limit all of the information that can constitute Brady material. While a
history of dishonesty may be universally exculpatory, what is relevant to a
defendant’s case is often fact-specific and dependent upon the particular
defense. An officer’s history of repeated tardiness may not provide
exculpatory material in most instances, but it may be highly relevant if the
officer intends to testify about observations that he could only have made if
he arrived early for his shift, and therefore even relatively “minor”
misconduct can provide powerful exculpatory evidence for the defense.
Thus officer personnel files may contain material exculpatory evidence that
does not fall under SB 1421°s non-confidential categories of misconduct or |
any law enforcement agency’s particular requirements for inclusion on its
Brady list .

This Court has previously recognized, for example, that the right to a
fair trial requires the disclosure of unsustained complaints as well as
sustained complaints. People v. Zamora, 28 Cal. 3d 88, 93, 615 P.2d 1361,

1363 (1980) (destruction of unsustained complaints deprived “defendant of
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the opportunity to locate witnesses who could testify that on past occasions
the officers involved in his case had used excessive or unnecessary force”).
Yet neither the LASD’s Brady list criteria nor SB 1421 require or permit
the disclosure of the existence of unsustained complaints of officer
misconduct related to dishonesty. Thus, regardless of whether SB 1421 can
be read as reconciling the Pitchess statutes with the LASD’s Brady list
procedures (which it cannot), the ALADS decision still permits and requires
law enforcement agencies to hide from the prosecution Brady evidence
(such as unsustained complaints or other categories of misconduct) that are
not expressly covered by the LASD’s Brady list or SB 1421.

It is well-established that even in the absence of a Brady list, if a law
enforcement agency knows of any information that might rise to the level
of Brady in a pending criminal case, that knowledge is imputed onto the
prosecution. See Kyles v. Whitley 514 U.S. 419, 437 (1995); In re Brown
17 Cal.4th 813, 879 (1998) (“any favorable evidence known to others
acting on the government’s behalf is imputed to the prosecution™). But the
Court of Appeal’s decision in ALADS ignores that command by
distinguishing between Brady material in the sole possession of a law

enforcement agency and evidence in the possession of the prosecution,
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without recognizing that the prosecution remains liable for a failure to
produce the former. See Kyles, 514 U.S. at 437. The Court of Appeal held
that there is no requirement that law enforcement agencies “disclose, to
prosecutors, which of their officers have founded allegations of misconduct
relevant to impeachment in their personnel files.” /d. at 443. Contrary to
California and United States Supreme Court precedent, the Court of Appeal
further held that “the prosecution has no general access to or constructive
possession of law enforcement personnel files,” and that “the prosecution
has no greater right of access to law enforcement personnel files than does
the defense.” Id. at 438. This statement may be an accurate statement of
how state statutes restrict prosecutors’ access to exculpatory information in
officers’ personnel files, but as a holding it directly conflicts with long-
established United States Supreme Court precedent holding that the
“prosecution team” includes members of law enforcement and therefore
“the individual prosecutor has a duty to learn of any favorable evidence

known to the others . . . including the police.” Kyles, 514 U.S. at 437

(emphasis added); see Strickler v. Greene, 527 U.S. 263, 275 n.12 (noting
that “the prosecutor is responsible for “any favorable evidence known to the

others acting on the government’s behalf in the case, including the police”

3551957.3 22



and that “the Commonwealth, through its prosecutor, is charged with
knowledge of the [impeachment] materials for purposes of Brady”
(emphasis added)). Similarly, this Court has previously held that “any
favorable evidence known to others acting on the government’s behalf is
imputed to the prosecution.” Brown, 17 Cal.4th at 879; see Serrano v.
Superior Court, 16 Cal App. 5th 759, 767 (2017) (holding that Brady
obligations are the “obligation of the government, not merely the obligation
of the prosecutor”). The Court of Appeal’s decision thus goes against
decades of jurisprudence establishing that evidence in the sole possession
of a law enforcement agency should not be treated any differently from
information in the possession of the prosecution.

It is beyond dispute that once the prosecution learns that a law
enforcement agency is in the possession of Brady material, it has an
affirmative obligation to disclose that fact to the defense in a so-called
Brady alert. See People v. Superior Court, 61 Cal.4th 696, 715 (2015)
(“Johnson”) (“When the police department informed the district attorney
that the officers’ personnel records might contain Brady material, the
prosecution had a duty under Brady. . . to provide this information to the

defense. No one disputes that”). Thus, in Johnson, this Court carefully
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balanced the competing privacy and due process rights by expressly
approving of the practice of Brady alerts. Id. (“[T]he police department has
laudably established procedures to streamline the Pitchess/Brady process. It
notified the prosecution, who in turn notified the defendant, that the
officers’ personnel records might contain Brady material.”); see also AG
Opinion, 98 Ops.Cal.Atty.Gen. 54, at *2 (“We believe the Supreme Court’s
approval of the policy was logically necessary to its decision, and we
therefore regard the Johnson decision as good authority for the proposition
that such a policy is legally valid”); id., at *6 (“As a general proposition,
CHP’s argument is undermined by Johnson, which—although it did not
spell out the bases for its assumption—plainly and necessarily approved a
Brady procedure like this one.”).

The notion that despite prosecutors’ constitutional duty to obtain
Brady material, law enforcement agencies have no obligation to disclose
such evidence to prosecutors is patently absurd. This Court must reverse
the Court of Appeal’s decision. In doing so, it should clarify and reiterate
the well-settled law that Bradly requires the disclosure of exculpatory and
impeachment evidence—even if that evidence is in the sole possession of a

law enforcement agency—including the identity of officers who may have
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such evidence contained in their personnel files, just as this Court held in its
recent decision in Johnson, 61 Cal.4th at 715.
C. Because the Impact of SB 1421 Is Still Unknown, Its

Enactment Should Not Affect the Question Before this
Court

The question posed by the Court for supplemental briefing includes
an additional layer of complexity because of the uncertainty surrounding
how SB 1421 will be interpreted. While amici assert that the law was
intended to have the maximum possible effect by opening access to all
existing and future records of peace officers and their agencies within the
three delineated categories in SB 1421, law enforcement unions have
brought a number of challenges throughout the state arguing that it does not
apply to records involving conduct prior to January 1, 2019.'° While there
are numerous pending challenges, these cases have already resulted in

opinions reaching opposite conclusions.!! Three opinions thus far have

10 See, e.g., Los Angeles Police Protective League v. City of Los Angeles,
Case No. 18STCP03495 (filed Dec. 31, 2018); San Bernardino Cnty.
Sheriff’s Emps.’ Benefit Assoc. v. Cnty. of San Bernardino, Case No.
CIVDS1900429 (filed Jan. 7, 2019); Association of Los Angeles Deputy
Sheriff’s v. Cnty. of Los Angeles, (filed Jan. 16, 2019); Riverside Police
Officers Assoc. v. Cuty of Riverside, Case No. RIC1900940 (filed Jan. 23,
2019).

1 Compare Exhibit A, Walnut Creek Police Officers’ Assoc. v. City of
Walnut Creek, et al., N19-0109 (Sup. Ct., County of Contra Costa),
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held that SB 1421 eliminates the confidentiality for the relevant records,
regardless of when the misconduct occurred, and requires production of the
officers’ records pursuant to a Public Records Act request. But at least one
other has held that an agency may continue to withhold SB 1421 material
related to conduct prior to January 1, 2019. Even where the police unions
have ﬁot yet succeeded in the Superior Court, they have nonetheless
secured temporary restraining orders preventing the relevant agencies from
releasing records.!? And outside of the agencies formally embroiled in
litigation, there are others that are still invoking the now-repealed
provisions of the Pitchess statutes to claim continuing confidentiality over
officers’ records ofpast misconduct, citing both ongoing litigation

elsewhere as well as the Attorney General’s own refusal to release records

“February 8, 2019, Decision Denying Preliminary Injunctions,” (holding
SB 1421 eliminated confidentiality basis for withholding officers’ records
of misconduct in response to public record act request after January 1, 2019
regardless of when the records were created), with Exhibit B, Ventura
County Sheriffs vs. County of Ventura, 56-2019-00523492 (Sup. Ct.,
County of Ventura), “February 11, 2019, Minute Order,” (granting
preliminary injunction to prevent agency from disclosing records in
response to a public records act request involving officer misconduct
occurring prior to January 1, 2019).

12 See Exhibit C, “February 1, 2019, Letter from Orange County Sheriffs
Department.”
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relating to pre-2019 conduct.'® The result is a patchwork of differing
agency responses, with some agencies giving effect to the clear language of
SB 1421 and others still asserting confidentiality.'*

Thus, at least for now, an agency’s ability to provide prosecutors
with information about potentially-exculpatory material in their officers’
files is dependent upon the jurisdiction in which the officer works. A
criminal defendant’s ability to obtain material to which they are
constitutionally-guaranteed access cannot be contingent upon the whims of
an agency, an officers’ union, or the local Superior Court. While there
ultimately may be uniformity once these cases have wound their way
through the appellate court system, defendants’ constitutional rights will
remain in limbo until that time. Additionally, even if the currently-pending
legal questions are resolved, all of the challenges to SB 1421 of which
amici are aware involve its application within the context of a Public

Records Act request. It is unclear what, if any, new legal challenges may

13 See Exhibit D, “February 14, 2019, Letter from Kings County Office of
the County Counsel.”

14 See “Interactive map: Who is releasing police personnel files under new
law, and who is not,” FOX2 KTVU (Feb. 22, 2019), available at
http://www.ktvu.com/news/ktvu-local-news/interactive-map-who-is-
releasing-police-personnel-files-under-new-law-and-who-is-not.
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be brought to impede criminal defendants’ ability to obtain SB 1421
material through other mechanisms available to them, or against an agency
attempting to produce a Brady list to its local prosecutor.

III. CONCLUSION

While SB 1421 brought the Pitchess statutes closer in line with
Brady, the amendments to the law have no impact on the issues before this
Court. Even construed in the manner most favorable to the accused, SB
1421 permits law enforcement agencies to treat as “non-confidential” only
half of the categories of misconduct described by LASD’s Brady list
procedures. Moreover, the interpretation of the law is widely contested,
and if the courts side with parties advocating for a narrow interpretation of
the law, the new law may change nothing about how defendants may obtain
Brady information from officer personnel files. Among other things, the
courts may take years to determine the law’s applicability. As these
debates rage on, people continue to be charged with crimes every day, and
their Brady rights are at the mercy of how each individual prosecuting or
law enforcement agency is interpreting the conflict between the ALADS

decision and the federal constitution. SB 1421 does not alleviate the need
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for this Court to undo the conundrum created by the Court of Appeal’s

decision.

DATED: February 22,2019

3551957.3
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By _—

SUPERIOR COURT OF THE STATE OF CALIFORNIA ~
IN AND FOR THE COUNTY OF CONTRA COSTA

Xt e

WALNUT CREEK POLICE OFFICERS’

ASSOCIATION,
Case No.: N19-0109

Pcfitioner, _
TOGETHER WITH:

)

)

)

)

)
v. ) _

) N19-0097 (County)
CITY OF WALNUT CREEK, et al., ) N19-0166 (Concord)
} NI19-0167 (Martinez)
} N19-0169 (Richmond)
)
)
)
)
)
)

Respondents. -
N19-0170 (Antioch

ACLU OF NORTHERN CALIFORNIA, et

al.
s DECISION DENYING PRELIMINARY

Intervenors/Real Parties INJUNCTIONS

In Interest.

INTRODUCTION AND SUMMARY

These six cases have been bricfed and argued together, presenting the same controlling
legal issue. The Courl accordingly decides them fogether. In all six cases, the result is the same:
The Court DENIES the motions of the petitioners for preliminary injunctions. However, the
Court orders a ten-day STAY of respondents’ release of the disputed documents (in effect
continuing the existing TROs through February 18, 2019), in order to give petitioners time to
seek further immediate relief from the Court of Appeal.

[n a nutshell, these cascs are about the legal issue of whether SB 1421, enacting a major

amendment to Penal Code § 832.7, should or should not be applied to documents in police
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personnel records’ that were created prior lo the effective date of the amendment (January 1,
2019).

Section 832.7 (both before and after the amendment) establishes a detailed procedure
(commonly referred to as a Pifchess motion) for éeeking to obtain personnel records of peace
officers and custodial officers. The Pitchess procedure is quite restrictive as to what material
might be sought, by whom, on what grounds, and by what procedures. The previous statute also
provided that the Pirchess procedure was the exclusive means of seeking such personnel records.
They could not, for example, be obtained through the Public Records Act Government Code
§§ 6250 et seq. (PRA).2 The result, all parties agree, was that until this year Califomia was one
of the most restrictive states in the country when it came to protecling police personnel records
from public disclosure.

That landscape has changed quite considerably with the Legislature’s 2018 cnactment of
SB 1421, effective January 1, 2019. As rclevant here, SB 1421 adds a new subdivision (b) to
§ 832.7. The new subdivision (b} does not altcr the Pifchess procedure; it simply bypasses it. It

3 “shall be made available”

provides that several defined categories of police personnel records
for public inspection under the PRA, subject to a number of restrictions stated in the subdivision.
Thus, a person seeking police personnel records within the categories laid out in subdivision (b)

need not proceed via a Pitchess motion, but may simply make a PRA request as with any other

! The statute, both before and after SB 1421, speaks of personnel records of peace officers and custodial officers.
For convenience of exposition, however, the Court will shorten that to “police personne! records”. The scope of law
enforcement personnel covered by the statute is not at issue in these cases.

2 See Copley Press, Inc. v. Superior Court (2006) 39 Cal 4th 1272, 1284-86.

3 It is not clear whether the PRA-related provisions of the new subdivision (b) are limited to police personnel
records. The relevant text speaks of “peace officer or custodial officer personnel records and records maintained by
any state or local agency” (§ 832.7(b)(1), italics added). Arguably, therefore, subdivision (b) requires PRA
disclosure of & broader range of records than were previously shielded from public cxamination under the prior
version of the section — that is, records “maintained” by a police agency that are not persotine] records. The scope of]
these cases, however, is limited te the effect of the amendment on police personnel records, 1t is therefore
unnecessary to consider whether the amendment also relates Lo other kinds of potice records.
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governmental records subject to the PRA. Because the I'RA docs not include the numerous
restrictions of the Pirchess procedure as to who may seek disclosure, and on what grounds, and
under what limitations, the result is to open up to general public scrutiny 4 broad range of
documents from police personnel records that were effectively unavailable to most of the public
prior to this year.

The text of the new subdivision 832.7(b) is as follows:

(b)

(1) Notwithstanding subdivision (a), subdivision (f} of Section 6254 of the
Government Code, or any other law, the following peace officer or custodial
officer personnel records and records maintained by any state or local agency
shall not be confidential and shall be made available for public inspection
pursuant to the California Public Records Act {Chapter 3.5 {commencing with
Scction 6250) of Division 7 of Title 1 of the Government Code):

(A) A record relating to the report, investigation, or findings of any of the
following:

(i) An incident involving the discharge of a firearm at a person by a peace
officer or custodial officer.

(i) An incident in which the use of force by a peace officer or custodial
officer against a person resulled in death, or in great bodily injury.

(B)
(i) Any record relating to an incident in which a sustained finding was made
by any law enforcement agency or oversight agency that a peace officer or
custodial officer cngaged in sexual assault involving a member of the
public.

(ii) As used in this subparagraph, “sexual assault” means the commussion o
attempted initiation of a sexual act with 2 member of the public by mcans of
force, threat, coercion, extortion, offer of lentency or other official favor, or
under the color of authority. For purposes of this definition, the
propositioning for or comumission of any sexual act while on duty is
considered a sexual assauit. -

(iii) As used in this subparagraph, “member of the public” means any
person not employed by the officer’s employing agency and includes any
participant in a cadet, explorer, or other youth program alfiliated with the
agency.
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(C) Any record relating to au incident in which a sustained finding was made
by any Jaw enforcement agency or oversight agency of dishonesty by a peace
officer or custodial officer directly relating to the reporting, investigation, or
prosecution of a crime, or directly relating to the reporting of, or investigation
of misconduct by, another peace officer or custodial officer, including, but not
limited to, any sustained finding of perjury, false statements, filing false
reports, destruction, falsifying, or concealing of e¢vidence.

(2) Records that shall be released pursuant to this subdivision include all
investigative reports; photographic, audio, and vidco evidence; transcripts or
recordings of interviews; autopsy reports; all materials compiled and presented for
review to the district attormey or o any person or body charged with determining
whether to file criminal charges against an officer in connection with an incident,
or whether the officer’s action was consistent with law and agency policy for
purposes of discipline or administrative action, or what discipline to impose or
corrective action to take; documents setting forth findings or recommended
findings; and copies of disciplinary records relating to the incident, including any
letters of intent to impose discipline, any documents reflecting modifications of
discipline due to the Skelly or grievance process, and letters indicating final
imposition of discipline or other documentation reflecting implementation of
cotrective action.

(3) A record from a separate and prior investigation or assessment of a separate
incident shall not be rcleased unless it is independently subject to disclosure
pursuant to this subdivision.

(4) If an investigation or incident involves multiple officers, information about
allegations of misconduct by, or the analysis or disposition of an investigation of,
an officer shall not be released pursuant to subparagraph (B) or (C) of paragraph
(1), unless it relates to a sustained finding against that officer. However, factual
information about that action of an officer during an incident, or the statements of
an officer about an incident, shall be released if they are relevant to a sustained
finding against another officer that is subject to release pursuant to subparagraph
(B) or (C) of paragraph (1).

(5) An agency shall redact a record disclosed pursuant to this section only for any
of the following purposes:

(A) To remove personal data or information, such as a home address,
telephone number, or identities of family members, other than the names and
work-related- information of peace and custodial officers.” -

(B) To preserve the anonymity of complainants and witnesscs.

{C) To protect confidential medical, financial, or other information of which
disclosure is specifically prohibited by federal law or would cause an
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unwarranted invasion of personal privacy that clearty outweighs the strong
public interest in records about misconduct and serious use of force by peace
officers and custodial officers.

(D) Where there is a specific, articulable, and particularized reason to believe
that disclosure of the record would pose a significant danger to the physical
safely of the peace officer, custodial officer, or another person.

(6) Notwithstanding paragraph (5), an agency may redact a record disclosed
pursuant to this section, including personal identifying information, where, on the
facts of the particular case, the public interest served by not disclosing the
information clearly outweighs the public intercst served by disclosure of the
information.

(7) An agency may withhold a record of an incident described in subparagraph

{A) of paragraph (1) that is the subject of an active criminal or administrative

investigation, in accordance with any of the following:

(A)

(i) During an active criminal investigation, disclosure may be delayed for
up to 60 days from the date the use of force occurred or until the district
attorney determines whether to file criminal charges related (o the use of
force, whichever occurs sooner. If an agency delays disclosure pursuant to
this clause, the agency shall provide, in writing, the specific basis for the
agency’s dctermination that the interest in delaying disclosure clearly
outweighs the public interest in disclosure. This writing shall include the
estimated date for disclosure of the withheld information.

(if) After 60 days from the use of force, the agency may continue to delay
the disclosure of records or information if the disclosure could reasonably
be expected to interfere with a criminal enforcement proceeding against an
officer who used the force. If an agency delays disclosure pursuant to this
clause, the agency shall, at 180-day intervals as necessary, provide, in
writing, the specific basis for the agency’s determination that disclosure
could reasonably be expected to interfere with a criminal enforcement
procceding. The writing shall include the estimated date for the disclosure
of the withheld information. Information withheld by the agency shall be
disclosed when the specific basis for withholding is resolved, when the
investigation or proceeding is no Jonger active, or by no later than 18
months after the date of the incident, whichever occurs sooner.

(iit) After 60 days from the use of force, the agency may continue to delay
the disclosure of records or information if the disclosure could reasonably
be expected to interfere with a criminal enforcement proceeding against
someone other than the officer who uscd the force. If an agency delays
disclosure under this clause, the agency shall, at 180-day intervals, provide,
in writing, the specific basis why disclosure could reasonably be expected
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to interfere with a criminal enforcement proceeding, and shall provide an
estimated date for the disclosure of the withheld information. Information
withheld by the agency shall be disclosed when the specific basis for
withholding is resolved, when the investigation or proceeding is no longer
active, or by no later than 18 months after the date of the incident,
whichever occurs sooner, unless extraordinary circumstances warrant
continued delay due to the ongoing criminal investigation or proceeding. In
that case, the agency must show by clear and convincing evidence that the
interest in preventing prejudice to the active and ongoing criminal
investigation or proceeding outweighs the public interest in prompt
disclosure of records about use of serious force by peace officers and
custodial officers. The agency shall relcase all information subject to
disclosure that does not cause substantial prejudice, including any
documents that have otherwise become available,

(iv) In an action to compel disclosure brought pursuant to Section 6258 of
the Government Code, an agency may justify delay by filing an application
to seal the basis for withholding, in accordance with Rule 2.550 of the
California Rules of Court, or any successor rule thereto, if disclosure of the
writfen basis itself would impact a privilege or compromisc a pending
investigation.

(B) I criminal charges are filed related to the incident in which force was used,
the agency may delay the disclosure of records ar information until a verdict
on those charges is returncd at trial or, if a plea of guilty or no contest is
entcred, the time to withdraw the plea pursuant to Section 1018.

(C) During an administrative investigation into an incident described in
subparagraph (A) of paragraph (1), the agency may delay the disclosure of
records or information until the investigating agency determines whether the
use of force violated a law or agency policy, but no longer than 180 days after
the date of the employing agency’s discovery of the use of force, or allegation
of usc of force, by a person authorized to initiate an investigation, or 30 days
after the closc of any criminal investigation related to the peace officer or
custodial officer’s use of force, whichever is later.

(8) A record of a civilian complaint, or the investigations, findings, or dispositions
of that complaint, shall not be released pursuant fo this section if the complaint is

frivolous, as defincd in Section 128.5 of the Code of Civil Procedure, or if the
complaint is unfounded. '

The legal issue presented in these six cascs is whether, and to what extent, this new
subdivision (b) appiies to police personnel records created prior to SB 1421°s enactment date —

that is, in 2018 or earlier. The Unions contend that the new subdivision applies only 1o police
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personnel records created in 2019 or later. Thus, they contend that any 2018-or-earlier
documents are not subject to releasc or inspcction under the PRA, notwithstanding 8B 1421.%
Intervenors contend, to the contrary, that the new statute applies to any *“peace officer or
custodial officer personnel records and records maintained by any state or local agency” in 2019
or later, regardless of when any particular record was created. That is the issue to be decided
now.

For convenience, the Court will use the phrase “pre-2019 personnel records” to refer
categorically to documents that would otherwise be subject to PRA disclosure under the new
§ 832.7, but that are contended to be exempt from it because the documents were created prior to
2019, |

THESE SIX CASES, THEIR PARTIES,
AND TIIEIR PRIOR PROCEEDINGS

These six cases were all filed by the same attorneys on January 22 or 24, 2019, The
alignment of parties in each case is parallel:
» The petitioner in cach case is a police union, acting as the collective-bargaining
union for the officers of a local law cnforcement agency (collectively “Unions™).
The agencies involved are the police departments of Walnut Creek, Concord,

Martinez, Richmond, and Antioch, and the Contra Costa Sheriff's Office.*

4 The Unions’ contention is actually 4 Jittle broader than stated here. They contend that SB 1421 is inapplicable not
only to police personnel records created before 2019, but also fo records (whenever created) that pertain to evenis
occurring before 2019. Thus (as an illustrative hypothetical) if there were an officer-involved shooting in PDecember
2018, but the investigation of the shooting continued into January 2019, the Unions would contend that a 2019
investigation report would not be disclosable under the new PRA provision. At the ¢x parte hearings the Court
expressed some skepticism of this extension of the Unions’ theory, noting that § 832.7 operates in terms of covered
records, not covered events. Because the Court is now ruling that the new § 832,7(b) covers police personnel
records regardless of dates, however, the Court need not separately discuss this addendum to the Unions’
contentions,

3 There was reportedly one other parallel case filed involving El Cerrito, but the Unions’ counsel advised the Court
that that case was dismissed voluntarily,
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o The named respondents are the municipalities operating the law enforcement
agencies in question, and their chiefs of police (or, in the County’s case, the
Sheriff) (collectively the “Agencies”). Two of them (Walnut Creek and
Richmond) have filed responses to the present OSC re preliminary injunction,
very briefly stating their agrecment with the position of the requesters/intervenors.
The remaining four agencies have filed written responses taking no substantive
position pro or con.

¢ The substantive opposition to the preliminary injunctions comes from several
Intervenors, all entities (and one individual) who have made PRA requests to the
various agencies involved. The Court has granted each of them leave to
intervene, and they have filed formal complaints in intervention in each case. For
purposes of legal representation and briefing, they have grouped themselves into
two sets: (1) the ACLU of Northern California, along with an individual
requester in the Richmond case (collectively “ACIU”), and (2) a collection of
jointly represented media entities® (collectively the “Media Intervenors™). These
two groups have filed separate briefs in opposition to preliminary injunctions, but
their arguments and positions are stmilar and harmonious (except that the Media
Intervenors aléo make several collateral arguments not raised by the ACLU).

On January 24 (in the Walnut Cteck casc) and January 25 (in the remaining cases), the
Unions appeared ex parte to seek temporary restraining orders preventing the Agencies from
releasing pre-2019 personnel records.” The Court granted the TROs principally on the basis that

any rcleasc of the pre-2019 personnel records at issue, before full consideration of the merits of

¢ The First Amendment Coalition; California Newspapers Partncrship LP; KQED Inc.; Investigative Studios, Inc.;
and the Center for Investigative Reporting.

7 The cascs were all assigned to Department 12 by the Civil Supervising Judge so that they conld be briefed and
decided together. They have not been formally consoclidated, however.
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these cases, would effectively be irretrievable. Once the records are released to the public in
general (and the media in particular), there will be no putting them back in the bottle.
Conversely, although Intervenors appeared in opposition at the January 25 ex parte hearing and
the Court expressly inquired if anyone wanted to say anything about the balance of hardships, no
one asserted that there would bc.any irreparable harm on the other side — no immediate and
urgent need to obtain the pre-2019 personnel records between the TR() date and today’s hearing
date. The Court set the present date (with as short a turn-around time as was reasonably
practical) for hearing on the OSCs for preliminary injunctions. The attorneys have been
commendably diligent in working with the shortened schedule.

WHAT IS NOT INVOLVED IN THESE CASES

Before turning to the substance of these cases, it may assist readers to note briefly what
these cases are nof about.

First, except as to the chironological issue 0of 2019 decuments versus pre-2019 documents,
these cases present no issues about whether any particular documents (or sets of documents) do
or don’t fall within the scope defined in the new § 832.7. Such issues may arise in the future,
document by document or request by request, but they are not presented in thesc cascs.

Second, the Unions make no argument that the Legislature was without power to apply
the new PRA requirements to pre-2019 documents, if it saw fit to do s0. There are no
arguments, for example, along the lines that police officers had any kind of “vested right” to
privacy under the prior § 832.7, of which they could not be deprived by superseding legislation.
The Unions concede that the Legislature could have done that; they argue only that the
Legislature did not do that. |

Third (and related), these cases do not present any plausible argument that the records
covered by the new § 832.7(b) would be subject to any freestanding claim of privacy,

independent of the statutory force of the prior § §32.7. The Unions argue that pre-2019
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personnel records retain their contidentiality because the Legislature conferred such
confidentiality on them in the prior statute, and the force of that statute continues to apply. But
(as the Unions’ counsel informally acknowledged at the first ex parte hearing), if we pretended
for a moment that there had never been a § 832.7, there would be no respectable argument that
the documents now at issue should have been treated as conlidential or subject to officers’ rights
of privacy, bascd on the character of the documents themselves. Even a brief perusal of
subdivision (b)(1) suffices to demonstrate that the relcords now subject to PRA disclosure
directly involve matters of legitimate public concern and scrutiny: officer-involved shootings,
officers’ use of force resulting in death or serious injury, allcgations of sexual assuult by an
officer, allegations of on-duty dishonesty, and so on. The only arguable exception to this might
be incidents of officers committing sexual assault off the job (see § 832.7(b)(1)(B)). But even
there, the statute applies only to “sustained finding[s]” of such assault, not to unfounded
accusations. 1t is surcly a legitimate topic of public interest to know if a police officer has been
determined to be a sexual assailant, even if the assault occurred in his or her private life.

Fourth, these cases do not require this Court to engage in any weighing or comparison of
the competing public policies of protection of officer privacy interests, on one hand, versus
disclosure to the public of potential police misconduct, on the other. Balancing those two public
interests against each other is the business of the Legislature, not the courts. (See, e.c., Copley
Press, Inc. v. Superior Court (2006) 39 Cal.4th 1272, 1298-99.) The Legislature struck that
balance one way in the prior version of § 832.7. [t has now struck the balance differently in SB
1421, As to both versions of the statute it is the job of this Court, not to second-guess or reweigh
the Legislature’s judgment, but to identify and enforce it. The Court must strive to ascertain
what the Legislature’s commands were or arc, including locating the proper boundary botween

the old command and the new one.
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STANDARDS GOVERNING GRANTING OR DENYING
PRELIMINARY INJUNCTIONS

The legal standards governing issuance of a preliminary injunction are familiar and
unconfroversial. The ruling on an application for preliminary injunction rests in the sound
discretion of the trial court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450,

“An injunction properly issues only where the right to be protected is clear, injury is impending
and so immediately likely as only to be avoided by issuance of the injunction.” Korean
Philadelphia Presbyterian Church v. California Presbytery (2000) 77 Cal. App.4th 1069, 1084,
The burden 1s on the Unions, as the moving party, to show all elements necessary to support
issuance of a preliminary injunction. O’Connell v. Supe:-'ior Court (2006) 141 Cal.App.4th 1452,
148]. “In deciding whether to issue a preliminary injunction, a trial court weighs two
interrelated factors: the likelibood the moving party ultimately will prevail on the merits, and the
relative interim harm to the parties fiom the issuance or nonissuance of the injunction.” Whyre v.
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449, In dcciding whether to issue the
injunction, the court must also evaluate “the interim harm that the plaintiff would be likely to
sustain if the injunction were denied as compared fo the harm the defendant would be likely to
suffer if the preliminary injunction were issued.” Smith v. Adventist Health System/West (2010)

182 Cal.App.4th 729; 749.

Here (as the Court informally commented at the time of the ex parte applications), the
balance of potential interim hardships tips strongly toward the Unions. If preliminary injunctions
are denied, and the Agencies accordingly make pre-2019 personnel records available in response
to the pending PRA requests, the records will irretrievably lose the confidentiality and privacy
protection to which (the Unions argue) they are entitled. As a practical matter the cases will be
effectively moot, at least as to the materials requested in the pending PRA requests (which are

very broad).

- 11 -
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On the other side of the balance, the Court does not mean to make light of the legitimate
interests of Intervenors in obtaining prompt compliance with their PRA requests. It does not
follow, howcver, that they will suffer irreparable injury if they do not obtain the requested
documents immediately — meaning between now and final judgment.® No such assertion or
showing of harm from interim delay has been made.

This is not the typical preliminary injunction case, however, wherc consideration of the
metits is truly only a prediction as to the ultimate outcome - and hence one must also consider
the balance of hardships. There are no disputed fact issues presented in any of these cases that
would require any trial, evidentiary hearing, or even discovery. Rather, cveryone involved in the..
cases is treating the present hearing as, in practical effect, a full-blown and plenary consideration
of the merits of the dispositive legal issue presented. Although it has been accelerated, the
briefing has also been complete and capably presented all around.

Accordingly, the Court views its legal rulings below not as a tentative prediction of the
ultimate outcome, but as its ruling on the merits of the legal question. The Court is holding - not
taking a tentative view, or predicting, but holding — that the Unions’ contention is legally
unmeritorious, and the Unions are not entitled to an injunction or any other form of rclief,

That effectively removes the balance of interim hardships from the equation. There are
no interim hardships becaus¢ there is no intesim. The Court is not sayiﬁg that the Unions’ claims
are insubstantial, or their arguments frivolous. The Court is holding, however, that thosc claims
are unmeritorious as a matter of law. Necessarily, then, the Court is concluding as a matter of
law that the Unions have no probability of success on the merits. In that circumstance, the cases
fall within the rule that “[a] trial court may not gllant a preliminary injunction, regardiess of the

balance of interim harm, unless there is some possibility that the plaintiff would ultimately

® Or, mare realistically, between now and the Court of Appeal’s decision in the appcal that will surely follow from
this ruling.
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prevail on the merits of the claim.” Butt v. State of California (1992) 4 Cal.4th 668, 678; accord,
e.g., Jamison v. Dept. of Transporiation (2016) 4 Cal.App.5th 356, 362, American Academy of
Pediatrics v. Van de Kamp (1989) 214 Cal.App.3d 831, 838.°

This reality, that today’s decision represents the Courl’s final legal decision, was well
reflected in foday’s oral argument. The Unions and the Intervenors both argued, ardently and
well, about who should win the dispute over what § 832.7 now means. But no onc mentioned
anything about any balance of harms, including the “interim harm” that would be suffered by the

Unions’ members.

THE UNIONS’ STANDING AS PETITIONERS

The Media Intervenors briefly raise an initial legal attack on the Unions’ petitions in their
entirety. They argue that whatever privacy rights are being asserted would belong to individual
police officers (the Unions’ members), not to the Unions as such. They therefore argue that the
Unions Jack standing to assert (heir members’ rights. The contention is pertinent here because it
goes directly to the Unions® probability of prevailing on the merits — indeed, to their right to
bring these actions at all. No matter how forceful or correct their legal arguments and claims
might be, the present petitions must fail if there are no petitioners with standing to assert those
arguments and claims. And if that were so, the Unions would also lack standing to seek
preliminary injunctions, and would have no chance of success on the merits.

The Court, however, must reject the Media Intervenors’ standing argument.

The Media Iniervenors argue that the Unions lack standing because they are asserting the

privacy rights of individual peace officers, and privacy rights are personal and thus can only be

? The Court acknowledges that the situation may appear otherwise when these cases first come 1o the Court of
Appeal, which (at that point) will not yet have decided the dispositive Jegal issue. That, however, is that Cowrt’s
call, not this Cowt’s.

19 When this argument was raised at the ex parte hearing on January 25, the Court inquired whether the Unions

might consider adding onc or more individual officers as petitioners. The Unions have declined to pursue that
possibility.
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asserted by individual peace officers. A very similar argument was raised, and squarely rejected,
in Long Beach City Employees Assn. v. City of Long Beach (1986) 41 Cal.3d 937, 941. There a
public employer ordered employees to submit to polygraph examinations in an effort to stop
theft. The association opposed this order on behalf of the employees, arguing they had a
constitutional right of privacy not {o submit to the examinations. The court apparently thought
the issue of standing was clear cnough that it did not even merit discussion in the body of the
opinion. In a foofnote, the court said:
Defendants contend that CEA has no standing to assert the privacy rights
of the employees it represents. We rcject this contention. The instant lawsuit
comes well within the scope of representation under the Meyers-Milias-Brown

Act (Gov. Code, § 3500 et seq.). The fact that personal privacy rights are
involved is no bar to a represcntational suit of this kind.

41 Cal.3d at 941-42 n3.

The two cases cited by the Media Intervenors, by contrast, did not involve any such
situation. Rental Housing Owners Assn. of Southern Alameda County, Inc. v. City of Hayward
(2011) 200 Cal. App.4th 81, did not involve any cmployee organization at all. A4ssociation for
Los Angeles Deputy Sheriffs v. Los Angeles 1imes Communications LLC (2015) 239 Cal.App.4th
808, 821, did involve a police union seeking to assert the privacy rights of its member officers.
Critically, however, the defendant being sued was a newspaper, not the officers’ own employing
agency. That vecessarily takes the Los Angeles Deputy Sheriffs case out of the ambit of the
Meyers-Milias-Brown Act, and the Long Beach court’s application of it.

FIRST AMENDMENT ARGUMENTS

The Media Intervenors argue that a preliminary injunction forbidding the Agencies from
releasing any pre-2019 personncl records would constitute an unconstitutional prior restraint in
violation of the First Amendment, The argument is unconvineing.

The Media Intervenors cite two cascs as establishing that news media have standing to
Jitigate the validity of restraints on speech, even though they arc the audience rather than the

A -~ 14 -
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speaker.'' In both of those cases, however, there were willing speakers involved — people who,
but for the aftacked restraints, werc apparently eager to speak the speech that the media desired
to hear. The cases do not stand for the proposition that the media have standing to assert the
First Amendment rights of people or entities who don’t desire to speak.

The latter describes the situation here. Two of the Agcncies have indicated that they
agree that the current version of § 832.7(b) authorizes and requires them to release the requested
material, and the other Agencies have indicated expressly or by implication that they intend 1o
comply with Intervenors’ PRA requcsts unless this Court grants the Unions” preliminary
injunction requests. None of them, however, has indicated or even hinted that it intends o
releasc any pre-2019 personnel records on any basis other than compliance with the PRA, as
authorized by § 832.7(b). (The Court asked them that at argument, and no one spoke up to the
conirary.) In other words, no Agency has indicated any interest in releasing these documents as
a matter of the Ageney’s own volitional speech. The Agencies are willing to comply with the
law, as the courts determine the law to be; and two of them have their own view as to what the
law is. But no Agency is asserting or suggesting that it wants or intends to releasc these
documents to anyone as an exercise of its own free speech. If (as the Unions urge) the Court
were to conclude that the PRA does not require or authorize any such release, all of these
Agencies would surcly be cqually willing to comply with that legal dictate.

The Media Intervenors” argument, carried to its full logic, seems to suggest that anytime
someone contends that a state statute compels a government agency to say or publicize
something, a court would be violating the ¥irst Amendment if it rejects the contention and holds
that the statute doesn’t require any such statement or publicity — on the rationale that if the court

ruled the other way, the agency would perforce be speaking, That can’t be the law.

W CBS, Inc. v. Young (6th Cir. 1975) 522 F.2d 234; Connecticut Magazine v. Moraghan (D.Conn. 1987) 676

F.Supp. 38.
- 15 -

DECTSION DENYING PRELIMINARY INJUNCTIONS

45




-

10

11

12

16

sk
-~

18

19

20

21

22

23

24

The Media Intervenors® argument also overlooks the principle that whatever right of
confidentiality is created by § 832.7 has been held to belong borh to the employing agency and
the individual officer. City of Heme! v. Superior Court (1995) 37 Cal.App.4th 1411, 1430-31.
Thus, contrary to Media Intervenors® unspoken premisc, it is not the case that the Agencies here
would be free to release these pre-2019 personnel records as a matter of their own volitional
speech, even if such release is not authorized by § 832.7. If the Unions arc right in arguing as a
stafutory matter that § 832.7 forbids rclease of pre-2019 personncl records, the Court wouid not
violate the First Amendment by so ruling, and enjoining such rclcase.

RIPENESS

Having posited without support that the Agencies are eager to releasc these pre-2019
personnel records in the exercise of thejr own First Amendment rights, the Media Intervenors
turn around and argue next that three of the six prescnt cases are not ripe because there is no
indication that the Agencies intend to release any pre-2019 personnel records if not enjoined.
Indeed, the Media Intervenors go so far as to question whether thosc Agencies even possess any
responsive pre-2019 personnel records. |

The assertion on the latter point is difficult to take seriously as a factual matter.
Everyone involved here, starting with the Intervenors’ own PRA requests and continuing with
(heir complaints in intervention, takes for granted that these Agencies posscss and maintain pre-
2019 personnel records that would be responsive to these PRA requests. No Agency has
responded to either the PRA requests or these lawsuits by asserting, .“Nope, we don’t have any of]
those.”

The argument on the former point is a little more substantial, but only a little. The
several Agencies involved in these cases have stated their initial positions on the PRA requests
with various levels of certainty and precision. All of them, however, have indicated or at least

implied that they are considering whether to release pre-2019 personnel records, depending on
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what this Court ends up ruling. None has stated, or even hinted at, any intention of withholding
pre-2019 personnel records on the ground that SB 1421 does not apply to pre-2019 personnel
records. If not enjoined, then, it is reasonable to expect that they will proceed with {ull
production in response to the pending PRA requests. Again, the Court asked this question at oral
argument, and all the Agencies present confirmed what the Court had assumed: They will
comply with the Court’s ruling in whichever direction it goes. But if not enjoined, they do
intend to produce pre-2019 personnel records, because it appears that such production is required
by the new statule.

The Court adds the observation that if perchance the Media Intervenors were right that
any of thesc Agencies will be withholding pre-2019 personnel records with or without this
Court’s preliminary injunction, then by hypothesis there would be no real harm in the Comt
enjoining them from doing what (bypothetically) they don’t want or plan to do anyway. The risk
that the Media Intervenors® ripeness argument invites, however, is that the Court might gucss
wrong ahout the Agencics’ intentions. If the Court were to deny a preliminary injunction on the
sole ground that there is no showing that an Agency intends to release pre-2019 personnel
records, the Agency might then immediately release the records because there is no injunction
against it —and might do so without further warning to the Unions, or without leaving them
enough time to return to court for a new TRO.

TIIE STATUTORY MERITS, PART 1:
DOES SB 1421 APPLY REIROACTIVELY?

Analysis in the case law of whether a newly enacted statute should be applied
“retroactively” (or “retrospectively”) tends to proceed in two steps, with the first step often being
rather easier than the second. The first question is whether there is any indication in the text of
the statute {or, somctimes, from external sources such as legislative history) that the Legislature

intended the statute to apply retroactively. If the answer to that qucstion is “no” (which is
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A recent example from the California Supreme Court lays out the legal framework:

usually the case), however, the courts must then go on to look at whether a particular proposed
application of the new statute docs or does not constitute “retroactive” application. Tapia v.
Superior Court (1991) 53 Cal.3d 282, for example, illustrates the analytical method. At issue
there was whether various provisions of Proposition 115 should or should not be applied in cases
alleging crimes committed before the Proposition’s effective date. It took the California
Supreme Court took less than half a page, and little effort, to conclude that the Proposition was
not intended to operate retroactively. 53 Cal.3d at 287. The remaining thirteen pages of the
court’s opinion then turned to the knottier problems of whether applying various particular
provisions to cases of pre-enactment offenses would or would not constitute “rctroactive”
apphcation, reaching mixed results. Id. at 2§8-302.

Taking up the first question first: There are many precedents discussing whether a new

enactment should be construed as applying retroactively, all saying more or fess the'same thing,

Our decisions have recognized that statutes ordinarily are inlerpreted as
operating prospectively in the absence of a clear indication of a contrary
legislative intent. In construing statutes, there is a presumption against retroactive
application unless the Legislature plainly has directed otherwisc by means of
express language of retroaclivity or ... other sources [that] provide a clear and
unavoidable implication that the Legislature intended retroactive application.
Ambiguous statutory language will not suffice to dispel the presumption against
retroactivity; rather a statute that is ambiguous with respect to retroactive
application is construed ... to be unambiguously prospective.

Quarry v. Doe 1(2012) 53 Cal.4th 945, 955 (internal quotations and citations omitted).
Through this unforgiving lens, it is readily scen that the Unions are right in saying therc
15 no basis for construing SB 1421 as commanding retroactive application. The statute itself says
not a word about whether it should be applicd retroactively. Intervenors argue that various
particular words or phrascs in § 832.7 (such as “maintained”, “any”, and “shall™) are proof that
retroactivity is intended. In the following section of this decision the Court agrees with

Intervenors’ arguments that those words (among other indications) show that Intervenors’
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proposed reading of SB 1421 does not constitute a “retroactive™ application of it. But a( this first
stage of the analysis, another way of phrasing that same point is that those words do not compel
the inference that the statute is to be applied retroactively. Neither is there anything in the
legislative history that cven suggests retroactive application, let alone compelling it with the

clarity that Quarry and like cases would require. '”

THE STATUTORY MERITS. PART 2:
WHAT WOULD CONSTITUTE “RETROACTIVE APPLICATION” TIERT?

That’s the casy part. As Quarry went on to discuss, however, the more difficult issue is
sorting out whether a particular invocation of a new statute does or doesn’t constitute retroactive

application.

The terms “retroactive” and “prospective,” however, are not always eagy
o apply to a given statute. We must consider the nature and cxtent of the change
in the law and the degree of connection between the operation of the new rule and
a relevant past event. In exercising this judgment, familiar considerations of fair
notice, reasonable reliance, and settled expectations offer sound guidance.

In general, a law has a retroactive effect when it functions to change[] the
legal consequences of past conduct by imposing new or different liabilities based
upon such conduct ... that is, when it substantially affect{s] existing rights and
obligations. In general, application of a law 1s retroactive only if it attaches new
legal consequences to, or increases a party's hability for, ap event, transaction, or
conduct that was completed before the law's effective date. Ordinarily,
considerations of basic fairness militatc against such retroactive changes.

Changes to the law, however, arc nof necessarily considered refroactive
even if their application involve[s] the evaluation of civil or criminal conduct
occurting before enactment. 1n a principle of significance to the prescnt case,
changes to rules governing pending litigation, for example, frequently have been
designated as prospective, because they affect the future; that is, the future

'2 The only morsel of legislative history proffered on this topic is a criticism from an opponent of the bill,
complaining that it would appear to require PRA production of police personnel records dating back to before
enactment. But in the first place, a single comment from an opponent is hardly a reliable indicator of what the bill's
proponents thought it would do. Itis all too commeon for opponents to predict, in various forms and with varying
degrees of credibility, how the sky wil] fall if this bill passes. And in any event, the result the commenter was
deploring - application of the new law to pre-2019 personnel records - - is exactly the result the Court is reaching, nof
becanse the new Jaw applies retroactively, but because this isn’t a retroactive application.

_ - 19 A
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proceedings in a trial. The prospective label applies even though the trial
concerns conduct that occurred prior to the enactment of the now law.

53 Cal.4th at 955-56 (internal gnotations and citations omitted); and see, e.g., In re E.J. (2010)
47 Cal.4th 1258, 1273-74; Elsner v. Uveges (2004) 34 Cal.4th 915, 936-37; People v. Grant
{1999) 20 Cal.4th 150, 157.

The recent casc law has focused on three key considerations in deciding whether a new
law is being applied retroactively or prospectively: (1) whether the facts triggering application
of the new law are events ocecurring before or aller its effective date; (2) whether the new law
alters the substantive consequences of prior actions, such as by imposing or increasing
someone’s liability for acts occurring before enactiment; and (3) whether there have been acts
done in reasonable.reliance on the previous state of the law, such that it would be unfair to
subject the actors to new law. These three [actors are closely related to each other, and they
overlap analytically to a large extent. 'The Court will discuss them in order. All three of them
favor the conclusion that applying the new § 832.7(b) to pre-2019 personnel records constitutes a|
prospective application of the new statute, nol a retroactive application.

1. When the Operative Events Occurred.

The consideration most closely tied to the aclual statutory language is whether the new
statute is triggered by evenls occurring after the effective date. In Inre E.J,, 47 Cal.4th 1258, for
example, the issue was whether a newly enacted provision, restricting the permissible residence
lochtions of registersd-sex-offender parolees, applied to parolees whose offenses were
committed before the new restrictions were enacted. The court held that the restrictions did so
apply, because the key operative fact — the conduct to which the restrictions were being applied —
was not the original offenses, but the parolees’ post-enactment choices of residénce. “ITlhe
critical question for determining retroactivity usually is whether the last act or event necessary to
trigger application of the statute occurred before or after the statute’s effective date. A law is not

retroactive mercly because some of the facts or conditions upon which its application depends

- 20 -
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camc into existence prior to its enactment.” 47 Cal.4th at 1273-74 (citations and internal
quotations omitted).

Similarly, in People v. McClinton (2018) 29 Cal.App.5th 738, 753, the court held that a
new statute governing access to mental health records should be applied to the discovery and
trial in a sexually-violent-predator case, cven though the records at issue dated to back before the
effective date of the new statute. “The statute plainly applies to SVP procecdings that were to
occur after January 1, 2016. In this case, the People’s [squocnas], the disclosurc of
McClinton’s ... mental health records ..., and the SVP retrial all occurred after January 1, 2016.
Thus, section 6603(j) was applicd prospectively, not retroactively.” 1d.'?

More broadly, new statutes that change the rules of cvidence and procedurc for cases are
routinely held applicable to the future conduct of cascs and trials that relate to past events,
because the events on which the ncw law operates are the conduct of the frials, not the past
cvents giving rise to the trials.

[The rule against retrospective application] does not preclude the application of
new procedural or evidentiary statutes to trials occurring after enactment, even
though such trials may involve the evaluation of civil or criminal conduct
occurring before enactment. [Citation.] This is so because these uses typically
affect only future conduct — the conduct of the trial. “Such a statute is not made
retroactive merely because it draws upon facts existing prior to its enactment. . ..
[Instead,] [t}he effect of such statutes is actually prospective in nature since they
relate to the procedure to be followed in the future, [Citations.] For this reason,
we have said that it is a misnomer to designate [such statules] as having
retrospective effect.”

Elsner, 34 Cal.4th al 936, quoting Tapia, 53 Cal.3d at 288.
In Kizer v. Harna (1989) 48 Cal.3d 1, the new enactment at issue required a decedent’s
estate to reimburse Medi-Cal payments. The court held that the law could be applied

prospectively to requirc reimbursement of payments received before the law’s effective date,

3 For a similar result, although in a different procedural posture and additional egal reasoning, see People v.
Superior Court (Smith} (2018) 6 Cal.5th 457, decided two weeks after MeClinton.
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because the operative fact giving rise to the obligation of reimburscment was the decedent’s
post-enactment death, not the decedent’s pre-enactment receipt of benefits. But by conirast, a
ncw statute altering c-alculat-ion of disability benefits could not be applied to disabilities arising
from pre-existing injuries, because the operative fact giving rise to the right to benefits was the
pre-amendment injury, not the post-amendment disability. Aetna Casualty & Surety Co. v.
Industrial Accident Comm 'n (1947) 30 Cal.2d 388.

Here, the challenged application of the new statute is the requircment in § 832.7(h)(1)
that specified police personnel records “shall not be confidential and shall be made available for
public inspection pursuant to” the PRA. The operative facts triggering this obligation of
disclosure are neither the underlying police conduct, nor the creation of personnc] records about
that conduct. The requirement that the police agency must make the records available under the
PRA arises from two facts: first, the fact that the agency “maintain{s]” the records — meaning,
that it maintains them at the time of the PRA reguest. And second, that the PRA request is made
after the new statute has taken effect. Section 832.7 does not require an agency to produce
records in 2019 that it does not “maintain” in 2019. And it does not require an agency to
produce any records at all, until a PRA request for them is made — again, in 2019,

The Unions err in arguing that the operative facts to be considered are the underlying
police conduct, and the agency’s investigation and rceords of that conduct. In the language of
the Inre E.J. decision, that constitutes “some of the facts or conditions upon which its
application depends [coming] into existence prior to [the new law’s] cnactment.” 47 Cal. 4th at
1274. Bui neither the pre-2019 conduct nor the pre-2019 records, by themselves, would have
given rise to ény obligation whatsocver that the records be made available under the PRA. That
result follows only from the making of a PRA request in 2019,

‘The Unions® argument puts words into the statute that the Legislature did not put there.

The Legislature said that certain police personnel records “maintained” by police agencics “shall
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nol be conﬁdentiall'and shall be made available for public inspection pursuant to” the PRA.
“Maintained” means “maintained at the time the request is made™. The Legislature did not say,
“maintained now and created only after 2018”. Neither did the Legislature state any date-based
exemption from the unqualified statement that those documents “shall not be confidential and
shall be made available”. The text of the new § 832.7(b) does not support inserting such major
restrictions into what the Legislature has otherwise provided.

What, then, would constitute a retroactive apphication of SB 14217 It would be
improperly retroactive to apply the new law to an old PRA request. Suppose a PRA request for
pre-2019 personnel records was made in (say) November 2018, and deniced by the agency in
December 2018 because the then-existing version of § 832.7 did not authorize or require PRA
production of those records. That denial was perfectly lawful -- indeed, legally mandatory — at
the time it was made. 1f a lawsuit seeking to compel production came up for court decision in
January 2019, it would be impermissibly retroactive for the court to order production based on
the new version of the statute.

2. Altering the Substantive Consequences of Pre-Enactiment Actions.

A second (and relatcd) major consideration is whether application of a new ¢nactment to
prior facts would have the result of changing the substantive consequences of prior actions, such

as by imposing new legal liability on acts that were subject to no such liability at the time they

Having articulated the presumption {against retroactive application],
[tThere remains the question of what the terms “prospective” and “retroactive™
mean. In deciding whether the application of a law is prospective or retroactive,
we look to function, not form. We consider the effect of a law on a party's rights
and liabilities, not whether a procedural or substantive label best applies. Does
the law change[] the legal consequences of past conduct by imposing new or
different liabilitics based upon such conduct[?] Does it substantially affect|]
exjsting rights and obligations[?] If so, then application to a trial of reenactment
conduct is forbidden, absent an cxpress legislative intent to permit such
retroactive application. If not, then application to a trial of precnactment conduct
is permitted, because the application is prospective.
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Californians for Disability Rights v. Mervyn's, LLC (2006) 39 Cal.4th 223, 230-31 (internal
quotations and citations omitted).

Elsner illustrates the distinction. The court held that there was it was not retroactive to
apply certain newly enacted statutes concerning workplace safety, because even before they were
enacted, the common law already imposed substantially the same duties on the employer. 34
Cal.4th at 937-38. But it reached the opposite result as to application of diffcrent new rales that
might impose stricter responsibilities than the pre-existing common law. 1d, at 938.

The Disability Rights opinion drew heavily on Elsner, and added several explanatory
examples from other case law. 39 Cal.4th at 231-32. It has been held refroactive to subject
tobacco sellers to tort liability for conduct that, at the time it occurred, was immunized by a
(subsequently repealed) statute.'* Tt was likewise retroactive to subject persons to increased
punishment for past criminal conduct, or to punishment for past conduct not formerly defined as
criminal.’® But by contrast, it was prospeetive to require plaintiffs using a new environmental
law to provide a écrtiﬁcate of merit;!S to eliminate the right to dismiss certain public-interest
lawsuits;!? and to eliminate a right of appeal from certain decisions.'® “In each of these cases,
application of the new law to pending cases properly governed the conduct of proceedings
following the law’s enactment without changing the legal conscquences of past conduct.” 39

Cal.4th at 231-32.

1939 Cal.4th at 230, citing Myers v. Philip Morris Cos. (2002) 28 Cal.4th 828.

1539 Cal.4th at 230, citing Tgpia, 53 Cal.3d at 297-99.

1639 Cal.4th at 230, citing In re Vaccine Cases (2005) 134 Cal.App.4th 433,

1739 Cal.4th at 230, citing Brenton v. Metabolife Internat,, Inc. (2004) 116 Cal. App.4th 679.

'8 39 Cal.4th at 230, citing Landau v. Superior Court (1998) 81 Cal. App.4th 191.
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In Disability Rights itself, the court held that it was prospcctive to apply, to a pending
appeal, a new stalute limiting standing under the Unfair Competition Law to those injured by the
asserted unlawful conduct. Tt was key, the court said, that the new law had no effect at all on
what was lawlul or unlawful conduct.

To apply Proposition 64's standing provisions to the case before us is not
to apply them “retroactively,” as we have defined that term, becausc the measure
does not change the legal consequences of past conduct by imposing new or
different liabilities based on such conduct. The measure left entirely unchanged
the substantive rulcs governing business and competitive conduct. Nothing a
business might lawfully do before Proposition 64 is unlawful now, and nothing
earlier forbidden is now permitted. Nor does the measure climinatc any right to
recover. Now, as before, no one may recover damages under the UCL, and now,
as before, a private person may recover restitution only of those profits that the
defendant has unfairly obtained from such person or in which such person has an
ownership interest,

39 Cal.4th at 232 (citations omitted).

Similarly in Robertson v. Rodriguez (1995) 36 Cal.App.4th 347, 356-57, the court held
that the then-new anti-SLAPP statute applied to causes of action accruing before its effective
date. “Section 425.16 does not change the legal effect of past conduct. It merely is a procedural
screening mechanism for determining whether a plaintiff can demonstrate sufficient facts to
establish a prima facie case to permit the matter to go to a trier of fact.” Id, at 356.

Here, there is nothing whatsoever in SB 1421 that changes the legal consequences for
police officers (or police agencies) of fheir pre-2019 conduct. SB 1421 criminalizes no conduct
that was not criminal in 2018. Tt creates no legal claim or cause of action that did not exist in
2018. It establishes no new principles of employment or admimstrative rules that did not exist in
2018. It does not even change the procedwes by which alleged police misconduct is to be
investigated, administratively adjudicated, sued on tn court, or criminally prosecuted. In every

respect, the law applicable to all those things is exactly the same as it was before SB 1421 was

cnacted — or, at least, if it has coincidentally changed, it was not SB 1421 that changed it. To
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paraphrase Disability Rights, “Nothing a [police officer] might lawfully do before [SB 1421] is
unlawful now, and nothing carlicr forbidden is now permitted.”

So what has changed? Only who can find out the facts and obtain the cvidence of
incidents of police conduct (whether it is misconduct, as in sexual assaults, or conduct that may
be Jawful or unlawful, as in officer-involved shootings). Providing information to people who
could not previously get it is not changing the substantive legal effect of prior acts.

Revealing police personnel records that were previously kept confidential may, of course,
result in officers being held accountable (officially or unofficially) in ways that might not have
occurred beforc SB 1421. For example, it may cuable tort or civil-rights plaintifls to proceed
with lawsuits that would have been impractical without this access to cvidence. It may result in
ctiminal prosecution or administrative discipline of officers, if it gives citizens or the media the
ammunition to pressure prosecuiors or chiefs of police. And even if nothing occurs differently in
an official sctting, it may result in officers being held responsible in the proverbial court of
public opmion. Conversely, we should not assume that all new revelation of pre-2019 personnel
records will necessarily redound to the officers’ disadvantage. In some cases, the result may be
to allow the media and the public to sce exculpatory facts and findings that would have been
withheld from them under the previous version of § 832.7.

None of that, though, constitutes the kind of legislative change of liabilitics for past
conduct contemplated by Elsner, Myers, Disability Rights, and similar prccedents. Assume a
hypothetical police officer commits an act of unjustified and unlawful police brutality. Assume
further that before 2019, he would have escaped external scrutiny for that act because § 832.7
prevented his employing agency from disclosing its investigation, and effectively atlowed the
agency to hush the matter up. Now, by hypothesis, the agency’s investigation into the incident
can be requested under the PRA. That, however, is not a change in the substantive legal

consequences of the officer’s act. Police brutality was just as illegal in 2018 as it is in 2019. All
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that has changed is an increased chance that illegal or improper conduct will come Lo public
light, and that legal and proper conduct will be better shown to the public as being legal and
proper.

The Unions argue forcefully that SB 1421 does change pre-existing rights and liabilities
in one respect: It effectively takes away the rights of confidentiality that officers had under the
previous version of § 832.7. But that tends to assumc its own conclusion, in terms of the verb
tenses used and when those rights were in force. It is true (as dicta in several court decisions
remarked) that officers had rights to privacy in the personne] records covered by the prior
version ﬁf § 832.7, because the Legislature said so. But they do not now have those rights,
because again the Legislature says so.

As noted above, the Unions do not contend that their members have any kind of
constitutionally vested right (independent of current statutes) in the confidentiality of any
personnel records. Further, as noted above, there is no plausiblc argument that any of the police
personnel records now made available under SB 1421 were anything as to which police officers
would have had any personal rights of privacy, excepf to the extent that the prior statute made
those records confidential. But what the Legislature gives, it can take away. Those records were
confidential in 2018 because the Legislature said they were. But now the Legislature says they
are not confidential. It has mandated that “the following peace officcr or custodial officer
personnel records and records maintained by any state or local agency shall not be confidential
and shall be made available for public inspection” (§ 832.7(b)(1), emphasis added).

The Unions invoke a formulation of the definition of retroactivily dating back to
American States W.S. Co. v. Johnson (1939) 31 Cal. App.2d 606, 613, to the effect that a
retroactive law is one that “affects rights, obligations, acts, transactions and conditions which arc
performed or exist prior to the adoption of the statute.” The Unions of cousse siress the word

“rights” in this formulation, noting that before SB 1421 their members were often said to have
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rights to the confidentiality of their personnel records. But any focus on statutorily created
“rights” as a separate and detcrminative factor in the analysis was soundly rejecied by the
Califomnia Supreme Court in Tapia, 35 Cal.3d at 291-92. The phrasc has been occasionally
repeated in passing in subsequent case law, but it has ceased to provide a meaningful and distinct
rule of decision. Nowadays, when the courts speak of pre-existing “rights” as a consideration in
whether a statute is being applied retrospectively or prospectively, they mean changes in the
substantive legal consequences of past actions. Casting public light on police actions does not fif
that criterion.

3, Reliance on Prior Law.

Finally, in deciding whether an application of a newly enacted statute should be classed
as retroactive or prospective, the courts have jooked at whether there was any substantial and
lcgitimate reliance on the prior state of the law, such that applying the changed law would be
unfair. Obviously this considcration may apply to changes in substantive legal consequences, as
discussed in the preceding section. Bul even where the ncw statute does not announce a new and
different standard of lawful conduet, there may still have been a justifiable reliance on the prior
faw.

In Quarry, 53 Cal.4th 945, for exaroplc, the question was whether new revisions 1o the
statutes of limitations applicable to child-molestation cases could be applied to causes of action
accruing before the new statute’s cffective date. The court drew a distinction between an
amendment extending the limitations period on a causc of action not yet lapsed at the time of
enactment, versus revival of causes of action that were already past limitations at the time of the
new enactment. The lattcr, the court held, represented a retroactive application of the ncw
limitations statute, Among its reasons for that holding was the observation that accused
{ortfeasors might well have relied on the lapsing of the statute of lumitations, for example in

deciding what records to keep, what cvidence or facts to preserve, and so on. Id, at 957-58.
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Again, in Fvangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1205-06, the new statute
at issue was Proposition 51, which substantially aitered the tort-law landscape with respect to the
proportional liability of co-tortfeasors. The court held that it was impenmissibly retroactive to
apply the Proposition to causes of action arising before its effective date. Tt reasoned that while
of course no one suffers an injury accident “in reliance on” the pre-cxisting law of tort
coniribution, parties in pre-existing cases could well have made their decisions about whom to
sue, and with whom to scttle and for how much, in reliance on that law. To change the rules on
them, after those decisions were made, was potentially to pull the rug out from under them.

So what would be the equivalent reliance interest at stake here? There arc three plausible
candidates: (1) including scnsitive information (such as names of informants or crime victims)
in investigative reports or the like, in reliance on those records being confidential; (2) officers or
agencics doing things they wouldn’t want to have publicly known, confident that their misdeeds
(or whitewashes, etc.) would never come to light because of the prior statute’s protection; and
(3) officers declining to oppose or appeal disciplinary actions because the results would remain
confidential.

The first two can be brushed aside quickly. The first one is addressed in the new statute
itself, which includes detailed provisions for redacting or withholding information or documents
1n a variety of circumstances (§ 832.7(b)(5),(6),(7)). The Unions have not suggested that those
provisions are insufficient in any way that would bear on the present question.

The second one was hypothesized by the Court, but understandably not posited by the
Unions. No one asserts that this form of “reliance” — officers or agencies performing their duties
in ways they would want to keep covered up — could be a legitimate form of justifiable reliance

under the principles of Quarry, Evangelatos, or similar cases.'®

1 The Court hastens to add that in hypothesizing such “reliance”, it does not mean 1o suggest that it thinks such
misconduct is the norm among police officers. But it must surely be supposed that at least some of it accurs at least
some of the time.
- 29 .-
DECISION DENYING PRELIMINARY INJUNCTIONS

59




i

10

11

12

1| abusers or their employers might have purged records or stopped doing investigations in reliance

The third possible form of reliance was raised for the first time at oral argument, and it is
an argument that must be considered. lntcrvcnors; counsel made the point that it is speculative
to assume that an officer might have given up on resisting a form of internal discipline solcly
because he or she figured the black mark would remain confidential. That is speculative — but it
is not really all that much more speculative than the California Supreme Court’s speculation in
Evangelaios that tort plaintiffs may have shaded their decisions on whom to sue and whom to

settle with, in reliance on pre-Proposition 51 law; or its speculation in Quarry that accused child

on the running of the statute of limitations.

There is an important difference, though, between this hypothesized form of reliance by
police officers, and the forms of reliance hypothesized in Quarry and Evangelatos. In those
cases, the persons acting in reliance on prior law — tort plaintiffs in Evangelatos, tort defendants
in Quarry — stood to suffer real, financial consequences as a result of their reliance on prior law.
A tort plaintiff may have settled with a potential co-tortfeasor for less than he would have taken,
had he known that Proposition 51 would come along — and having settled, the plaintiff cannot ged|
that claim back. A potential child abuse defendant might find itself losing a suit becausc it no
longer has the records that could have exonerated it.

Here, by contrast, the hypothetical officer who threw in the towel on a disciplinary
proceeding does not stand to face any further discipline when the records of the procceding
become public. He or she stands to have to face adverse publicity. That’s not nothing — but it’s
not as solid or real as the potential harms that swayed the court in Quarry and Evangelaios. This
assertion of rcliance is just not solid or credible enough to overceme the strong indications to the
contrary — the statutory language, the fact that the new statute is triggered only by a post-

enactment PRA request, and the absence of any effect on substantive consequences of past acts.
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Finally, Intervenors point out that this result is in accord with the results and reasoning of
cases in other states where similar issucs have arisen, These courts have ruled that new laws,
increasing the public’s access to law enforcement or other records, must be applied to records
dating back to beforc the new laws’ enactment.*

CONCLUSION

The California Supreme Court has commented:

‘The public's legitimate interest in the identity and activities of peace
officers is even greater than its interest in those of the average public scrvant.
Law cnforcement officers carry upon their shoulders the cloak of authority to
cnforce the laws of the state. In order to maintain trust in ils police department,
the public must be kept fully informed of the activities of its pcace officers. Tt is
indisputable that law enforcement is a primary function of local government and
that the public has a far greater interest 1o the qualifications and conduct of law
enforcement officers, even at, and perhaps cspecially at, an “on the street” level
than in the qualifications and conduct of other comparably low-ranking
government employees performing more proprietary functions. The abuse of a
patrolman's office can have great potentiality for social harm.

Comm'n on Peace Officer Standards & Training v. Superior Court (2007) 42 Cal.4th 278, 297-
98 (internal quotations and citations omitted).
The Legislature, in enacling SB 1421, echoed those concerns.

(a) Peace officers help to provide onc of our state’s most fundamental
government services. To cmpower peace officers to fulfill their mission, the
people of California vest them with extraordinary authority -- the powers to
detain, search, arrest, and use deadly force. Our society depends on peace
officers® faithful exercise of that authority. Misuse of that authority can jead to
grave constitutional violations, harms to liberty and the inherent sanctity of
human life, as well as significant public unrest.

2 State ex rel. Beacon Jownal Publishing Co. v. University of Akron (Chic 1980) 415 N.E.2d 310; State Org. of
Police Officers v. Society of Prafessional Journalists (Haw. 1996) 927 P.2d 386; Mollick v. Township of Worcester
(Pa.Com.Ct. 2011) 32 A.3d 859 (county supervisors’ e-mails); Florida Hospital Waterman, Inc. v. Buster (Fla.
2008) 984 So.2d 478 (records of adverse medical incidents); Industrial Foundation of the Seuth v. Texas Industrial
Accident Bd {Tex. 1976) 540 S.W.2d 668 (worker’s comp benefit records). The Unions have a point, however, that
none of those cases involved arguments bascd on an affirmative statutory protection for confidentiality, such as is
found in the prior version of § 832.7.
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(b) The public has a right to know all about serious police misconduct, as
well as about officer-involved shootings and other serious uses of force.
Concealing crucial public safety matters such as officer violations of civilians’
civil rights, or inquirics into deadly use of force incidents, undercuts the public’s
faith 1n the legitimacy of law enforcement, makes it harder for tens of thousands
of hardworking peace officers to do their jobs, and endangers public safety.

SB 1421, § 1.

1t makes little sense to suppose that the Legislature saw these serious problems and
concerns as applying strongly to policc personnel records dating to 2019 — but that it viewed the
same problems and concerns as categorically inapplicabié to police personnel records dating to
2018 or earlier. Such a chronological distinction would make sense if, but only if, the
Legislature thought that the police were entitled to conceal the records of their actions before this
year. The text of the new statute says nothing to suggest that that is what the Legislature

thought, and it makes very little sense to assume that that is what the Legislature meant.

Dated: February 8, 2019

A ) 2’ . .‘
R

Ll

Hon. Charles S lc

a
Superior Court Judge
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF VENTURA

VENTURA
MINUTE ORDER

DATE: 02/11/2019 TIME: 08:20:00AM ~ DEPT: 42

JUDICIAL OFFICER PRESIDING: Henry Walsh
CLERK: Jacqueline Flores
REPORTER/ERM: Cheri Bullock

CASE NO: 56-2019-00523492-CU-WM-VTA
CASE TITLE: Ventura County Sheriffs vs County of Ventura
CASE CATEGORY: Civil - Unlimited CASE TYPE: Writ of Mandate

EVENT TYPE: Order To Show Cause Re Preliminary Injunction (Hearing is to be heard at 9:30 am)

APPEARANCES
Richard A Levine, counsel, present for Petitioner(s).

At 09:35 a.m., court convenes in this matter with all parties present as previously indicated.

Pursuant to the stipulation of the appearing parties and agreement of the certified shorthand reporter,
the Court orders the reporter appointed to serve as an official reporter pro tempore in this matter.

Attorney Brian Ross appearing for Plaintiff(s).

Attorney Emily Gates Gardner appearing for County of Ventura.

The Court hereby makes the following tentative decision: as set forth in full on the record
Counsel Counsel Levine for Plaintiff(s) submits on the tentative.

Counsel Gardner presents argument on behalf of Defendanti(s).

The Court finds/orders:

The motion is granted as set forth in full on the record.

The Court orders bond posted in the amount of $one dollar.

The Court directs Counsel Levine to prepare the order and submit it to opposing counsel for approval as
to content.

DATE: 02/11/2019 MINUTE ORDER Page 1
DEPT: 42

VEN-FNR-10.03
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ORANGE COUNTY
SHERIFF’'S DEPARTMENT SHERIFF-CORONER DON BARNES

February 1, 2019

Peter Bibring, ACLU
prarequest@aclusocal.org

RE: Your request for “Decisional Documents” related to use of force investigations, and sustained findings of
police dishonesty and sexual assauit

Dear Mr. Bibring:

This letter is in response to your above-referenced request, received by the Support Services Division on
Tuesday, January 1, 2019.

Due to the unique situation resulting from the passage of Senate Bill 1421, the Sheriff's Department
is now the subject of the attached Temporary Restraining Order which prevents the department
from disclosing peace officer personnel records and information regarding incidents or reflecting
conduct occurring prior to January 1, 2019. We are waiting for further direction from the Court
with respect to these records. Thank you for your patience.

Sincerely,

e
Kirk Wilkerson

Director/Chief Information Officer
Support Services Division

KW:kg
-‘Attachment

Integrity without compromise | Service above self | Professionalism in the performance of duty | Vigilance in safeguarding our community
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ORANGE

DEPUTY SHERIFFS,
Petitioner/PlaintifF,

Ys,

e e
i

| COUNTY OF ORANGE; Orsnge County

Sheriff-Coroner, Don Barnos; Orange County
Distriot Attomey, Todd Spitzer; Probation
Depatiment Chief Probatlon Officer, Steve
Sentman; Orange County Community
Resouroes Ditoctor of OC Parks, Stacy
Blackwood; and DOES | through 20,
nclusive,

Respondents/Defendanits,

CASENO. 30-2019-01043706-CU-JR-CIC

[Honorable Nathan Scott)

) TEMPORARY

| RESTRAINING ORDER AND ORDER TO

SHOW CAUSE RE; PRELIMINARY

INJUNCTION

JUNLIMITED CIVIL ACTION]

The Ex Parte Application for a Temporary Restraining Order and Order o Show Causo

1} Ro: Preliuiuury Injunction of Petitionee/Plainti(f Association of Orange County Deputy

Sherifs (“AOCDS™) having been presented to the Court on January 17, 2019 and it appearing

that Petitionor/Plaintiff' Association of Otange County Deputy Sheriffs has no plain, speedy or

adequate romedy et lew and that a Temporary Restraining Order and Order to Show Cause Re:

| Preliminaty Injunction should fssue,

1

[PRotaanD) TEMPORARY RESTRAINING GRDER AND OROFH 10 SHOW CATEE

000007
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| Orange County Sheriff-Coroner, Orange County District Attorney, Todd Spitzer; Probation

O B N Y W A W ™

e

1T IS ORDERED that an Order to Show Cause re: Preliminary Injunction Issue in this
case enjolning and restiaining Defendants County of Orange (“County™) and Don Barnes,

Department Chicf Probation Officer, Stove Sentman; Orange County Community Resources

H

Director of OC Purks, Stacy Blackwood and their ,agents, employees and represontatlvos from

retroactively enforeing or applying Senate Bill 1421’5 amendments to Califomia Penal Code
| soctions 832.7 and 832.8 in any manner which would result in the disclosute or production of
peaoe officer personnel records und information regarding incldents ot reflecting conduet
| oceurring prior to Januery 1, 2019 that would not have otherwise been subject to disclosure
prior to January 1, 2019, of in the altemative, to show cause before this Court in Department
A8 focated at 700 W, Civic Center Drive, Santa Ana, CA 92701, California on
Feb 7 , 2019 ut Z.P.M why Defendants have not done so; :
IT IS FORTHER ORDERED that pending the Order to Show Cause to: Preliminary
Injunction and unfll this Court otherwise ditocts, a Tomporary Restraining Order is hereby
' jssued enjoining and testraining Defendants and their agonts, employees and representatives
} from retroectively enforcing or applying Senato Bill 1421's amendments to California Penal
Code sections 832.7 and 832.8 in any manner which would result in the disclosure or
production of peaco officer personnel records and information regarding incidents or reflecting
sonduct ocourring prior to January 1, 2019 that would not heve otherwise been subject to

| disclosure prior to January 1, 2019,

| A copy of this Temporary Restraining Order and Order to Show Causc Re: Prcliminar
e ke

g

oo

!lrﬁunctlon to be servcd on Defendants

| Date: M,Nf 17 '2019

JUDGE OF THE SUPERIOR COURT
Judge Nathan Soot

iaars
o

, 2 —
[Prorestn] TEMPORARY RESTRAINING ORDER AN ORDER TQ SHOW CAUSE

000008 Exhibit "B" - Page 2 of 2
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COUNTY OF KINGS DAVID PRENTICE
Office of the County Counsel 2 Interim County Counsel
JULIANA F. GMUR

{INGS COUNTY GOVERNMENT CENTER Assistant County Counsel

400 W. LACEY BLVD., LAW BLDG. NO. 4 Deputies:
HANFORD, CA 93230 CARRIE R. WOOLLEY
TEL: (559) 852-2445 DIANE WALKER FREEMAN
FAX: (559) 584-0865 RISE A. DONLON
FRANK A. RUIZ
ANNUREET K. GREWAL
THOMAS Y. LIN
February 14, 2019
SB 1421 Records Via electronic mail
Atin: Casey Kasher prarequest@aclusocal.org

ACLU of Southern California
1313 W. 8" St,
Los Angeles, CA 90017

RE: Your California Public Records Act (CPRA) request of January 2, 2019
Dear Sir or Madam:

On January 2, 2019, you submitted a request for records under the California Public
Records Act (“the Act”), in which you seek “decisional documents” for peace officers as they
relate to incidents regarding:

1. Uses of force resulting in death by a peace officer from January 1, 1999 to January 2,
2019;

2. Sustained findings of acts of dishonesty directly relating to the reporting, investigation,
or prosecution of a crime, or the reporting of, or investigation of misconduct by, another peace
officer from January 1, 1999 to January 2, 2019;

3. Sustained findings of dishonesty relating to the reporting, investigation, or prosecution
of a crime or misconduct by another peace officer for peace officers whose records are disclosed
under Item 2, regardless of date;

4. Administrative investigations of discharges of a firearm by a peace officer not resulting
in death from January 1, 2014 to January 2, 2019;

5. Administrative investigations of uses of force by a peace officer resulting in great bodily
injury from January 1, 2009 to January 2, 2019;

6. Administrative investigations of discharges of a firearm or uses of force resulting in
great bodily injury by a peace officer from any date for whom that officer used force resulting in
death from January 1, 1999 to January 2, 2019.

7. Incidents resulting in a sustained finding that a peace or custodial officer engaged in
sexual assault involving a member of the public from January 1, 2009 to January 2, 2019.

8. Sustained findings of sexual assault, regardless of date, for officers whose records are
disclosed under Item 7.

The County sent an initial response on January 14, 2019 and a follow-up, substantive
response on January 28, 2019. Since providing that response, the validity of SB 1421 has been
called into question. Specifically, there have been several court filings which resulted in the
issuance of temporary restraining orders in several counties and the grant of a preliminary
injunction each prohibiting the release of records created prior to January 1, 2019. In addition, the
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Attorney General’s Office has weighed in and stated its position that the statutory changes
resulting from the passage of SB 1421 do not apply to records created prior to January 1, 2019.

Accordingly, the County retracts its prior position and will not produce records created
prior to January 1, 2019 in response to your request. The County will, instead, ensure these records
are maintained until the question of SB 1421’s applicability has been decided, at which time the
County will either produce the responsive records or not, depending upon the court’s decision.
Although the County’s change in position results in a delay of your receipt of these records if
found to be subject to disclosure under the Act, your interest in disclosure is protected as the
records at issue will be maintained by the County until the question of whether or not they are
subject to disclosure is decided by the court. By contrast, if these records are disclosed now and
later found to not be subject to disclosure, the privacy rights of the employees whose records were
disclosed will have been permanently violated. Therefore, the public’s interest in disclosure is
outweighed by the interest in maintaining the confidentiality of these records, pending resolution
of the question of disclosure in the courts. (See Gov. Code § 625 5.)

The County therefore requests your agreement to suspend production of the records that
would be responsive to your request as all such records were created prior to January 1, 2019. The
suspension would only last until the courts determine whether SB 1421 should be applied to
records created prior to January 1,2019. Moreover, as stated, above, the County agrees to preserve
these records and prevent any alteration or destruction thereof, as well as promptly resume
production should the courts determine that records created prior to January 1, 2019 are subject to
disclosure.

If you have any questions, you may reach this office at the address and/or phone number
above, or by return e-mail. Thank you.

Very truly yours,

DAVID PRENTICE
Interim County Counsel

. AP, Ui,

THOMAS Y. LIN
Deputy County Counsel
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I
am over the age of 18 and not a party to the within action; my business
address is 1875 Century Park East, 23rd Floor, Los Angeles, California
90067-2561.

On February 22, 2019, [ served the following document(s) described
as on the interested parties in this action as follows:

SUPPLEMENTAL BRIEF OF AMICI CURIAE ACLU OF
SOUTHERN CALIFORNIA, ACLU OF NORTHERN CALIFORNIA,
ACLU OF SAN DIEGO AND IMPERIAL COUNTIES, AND
DIGNITY AND POWER NOW
IN SUPPORT OF REAL PARTIES IN INTEREST

BY MAIL: By placing a true copy thereof in sealed envelopes addressed
to the parties listed on the attached Service List and causing them to be
deposited in the mail at Los Angeles, California. The envelopes were
mailed with postage thereon fully prepaid. I am readily familiar with our
firm's practice of collection and processing correspondence for mailing. It
is deposited with the U.S. Postal Service on that same day in the ordinary
course of business. Iam aware that on motion of party served, service is
presumed invalid if postal cancellation date or postage meter date is more
than one day afier date of deposit for mailing affidavit.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed on February 22, 2019, at Los Angeles, California.

Rl bekah Flores : ' |

3491076.3

73



SERVICE LIST

Geoffrey S. Sheldon

Alex Y. Wong

James E. Oldendorph, Jr.
Liebert Cassidy Whitmore
6033 West Century Boulevard
5th Floor

Los Angeles, CA 90045
Telephone: (310) 981-2000
Facsimile: (310) 337-0837
Email: gsheldon@lcwlegal.com
Email: awong@lcwlegal.com

Email: joldendorph@lcwlegal.com

Counsel for Real Parties In
Interest, Los Angeles Sheriff's
Department, Sheriff Jim
McDonnell and County of Los
Angeles

Elizabeth J. Gibbons
Greene & Shinee, A.P.C
16055 Ventura Boulevard
Suite 1000

Encino, CA 91436
Telephone: (818) 986-2440
Facsimile: (818) 789-1503

Counsel for Petitioner Association

for Los Angeles Deputy Sheriffs

Los Angeles County
District Attorney's Office
211 West Temple Street
Suite 1200

Los Angeles, CA 90012

Xavier Becerra

Attorney General of California
300 South Spring Street

Los Angeles, CA 90013-1230
Telephone: (213) 897-2000
Facsimile: (213) 897-2805

3491076.3
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Richard A. Shinee

Greene & Shinee, A.P.C
16055 Ventura Boulevard
Suite 1000

Encino, CA 91436
Telephone: (818) 986-2440
Facsimile: (818) 789-1503
Email: gsras@socal.rr.com
Counsel for Petitioner
Association for Los Angeles
Deputy Sheriffs

Los Angeles Superior Court
111 N. Hill Street

Dept. 85

Los Angeles, CA 90012-0785
Telephone: (213) 830-0785

Court of Appeal, State of
California

Second Appellate District
300 S. Spring Street

2nd Floor North Tower
Los Angeles, CA 90013

Supreme Court of California
350 McCallister Street
Room 1295

San Francisco, CA 94102



