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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

The People, Case No. S044739
Petitioner,
V. LASC No. VA007955

Anthony George
Bankston,

Respondent,

BRIEF OF AMICUS CURIAE
Nathan J. Hochman, District Attorney of the County of Los

Angeles, submits this amicus curiae brief responding to three

questions posed by this Court in its order dated June 12, 2025.

. Article VI, Section 13 of the California Constitution Applies
to Penal Code Section 745, Requiring an Analysis for
Harmless Error.

The answers to the Court’s first two questions are related.

The Court first asked:

(1) Once a violation of Penal Code section 745,
subdivision (a)(2) is established on direct appeal, is
an analysis for harmless error required under article
VI, section 13 of the California Constitution before
relief can be granted under Penal Code section 745,
subdivision (e)(2), regardless of whether there is a
statutory obligation to conduct a harmless error
analysis under Penal Code section 745?

(June 12, 2025, Order for Supplemental Briefing in Case No.
S044739.)

The short answer to this first question is: yes, the
California Constitution requires a harmless error analysis for

violations of the Racial Justice Act of 2020 (“RJA”). RJA



violations are not structural errors affecting the framework of the
trial. Accordingly, under the California Constitution, this Court
cannot reverse a conviction for such errors without first
determining whether “the court” is “of the opinion that the error
complained of has resulted in a miscarriage of justice.” (Cal.
Const., art. VI, § 13.)

The Court next asked:

(2) Does the Legislature have authority to declare
that certain errors are a “miscarriage of justice”
within the meaning of article VI, section 13 of the
California Constitution and thereby obligate courts to
reverse a judgment whenever such an error is found,
even when the error in question would otherwise be
subject to review for harmless error?

(June 12, 2025, Order for Supplemental Briefing in Case No.
S044739.)

The short answer to this second question is: no, the
Legislature has no authority to usurp authority exclusively
vested in “the court” by article VI, section 13 of the California
Constitution (hereafter, article VI, section 13), to opine whether
non-structural errors resulted in a “miscarriage of justice.” If the
judicial branch were to surrender to the Legislature the authority
to decide what is and what is not a miscarriage of justice, the
consequences would be earth-shaking. A legislative power to
declare that an error is a “miscarriage of justice” necessarily
implies a legislative power to declare that it is not—regardless of
what the courts say. Put another way, under the view urged by
appellants, not only could the Legislature deem a “miscarriage of

justice” a trial error that this Court sees as trivial, but it could


https://plus.lexis.com/api/document/collection/statutes-legislation/id/5JBS-1481-DXC8-22BP-00000-00?cite=Cal%20Const%2C%20Art.%20VI%20%C2%A7%2013&context=1530671

also do the converse; namely, legislatively bar this Court from
reversing a conviction based on a state-law error that this Court
sees as a clear miscarriage of justice. Either way, the Legislature
would be interfering in a question that article VI, section 13 has
explicitly left to “the court”: whether a trial error constitutes a
“miscarriage of justice” that justifies reversing a criminal
judgment.

A more detailed analysis of these two interrelated answers
follows.

The California Constitution provides as follows:

No judgment shall be set aside, or new trial granted,
In any cause, on the ground of misdirection of the
jury, or of the improper admission or rejection of
evidence, or for any error as to any matter of
pleading, or for any error as to any matter of
procedure, unless, after an examination of the entire
cause, including the evidence, the court shall be of
the opinion that the error complained of has
resulted in a miscarriage of justice.

(Cal. Const., art. VI, § 13, bold and italics added.) Critically, the
California Constitution here specifies that the issue of whether
an error is a “miscarriage of justice” is a matter entrusted to the
opinion of “the court” and not that of the Legislature.

Pursuant to this constitutional provision, with a rare
exception for so-called “structural error” (discussed post), “trial
errors” are subject to a harmless error analysis. “Under article
VI, section 13 of our state Constitution, trial error does not merit
reversal of a judgment unless the error complained of has
resulted in a miscarriage of justice.” (People v. Anzalone (2013) 56

Cal.4th 545, 553 (Anzalone), quoting People v. Lightsey (2012) 54
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Cal.4th 668, 699, internal quotation marks omitted.) Thus, “the
California Constitution, unlike its federal counterpart, contains
an explicit provision that directly addresses the issue of
reversible error—a section added by the electorate of this state
for the specific purpose of abrogating the preexisting rule that
had treated any substantial error as reversible per se.” (People v.
Cahill (1993) 5 Cal.4th 478, 501 (Cahill), italics in original.) With
the narrow exception of structural error, “for over 100 years, the
California Constitution has . . . expressly precluded reversal
absent prejudice.” (See F.P. v. Monier (2017) 3 Cal.5th 1099,
1107.) The “constitutional provision was enacted in reaction to
the perception, in the early 20th Century, that too many courts
were reversing in both civil and criminal cases where the
judgment was clearly right and the error was nonprejudicial.” (In
re Marriage of Steiner & Hosseini (2004) 117 Cal.App.4th 519,
527, internal quotation marks omitted.)

The state Constitution’s harmless-error provision “applies
to constitutional as well as to nonconstitutional errors” (Cahill,
supra, Cal.4th at p. 501) and requires a case-by-case analysis of
whether a non-structural error is prejudicial—even as to trial
errors of a type that are often ruled prejudicial. For example,
“although the improper admission of a confession is likely to be
prejudicial in many cases, that consequence does not, in our view,
justify the judicial adoption of a state-law rule that automatically
and monolithically treats all improperly admitted confessions as
requiring reversal of the defendant’s conviction; the California

constitutional reversible-error provision was adopted for the

10
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specific purpose of eliminating just such a prophylactic approach

to reversible error.” (Id. at p. 503.)

A. This Court Exercises a “Strong Presumption” that Errors
Are “Trial Errors” Subject to Harmless Error Review—and
that “Structural Errors,” Which Are Not Subject to a
Prejudice Analysis, Are the Exception and Not the Rule

This Court has carved out a rare and limited exception to
the constitutional harmless-error rule of article VI, section 13, for
so-called “structural errors” that “may require reversal of the
judgment notwithstanding the strength of the evidence contained
in the record in a particular case.” (Cahill, supra, 5 Cal.4th at
p. 493.) Unlike the more typical case of “trial errors,” structural
errors are a miscarriage of justice regardless of the evidence in
the case “because they operate to deny a criminal defendant the
constitutionally required orderly legal procedure” that constitutes
a fair trial. (Id. at p. 501, internal quotation marks omitted.)
Such errors “all involve fundamental ‘structural defects’ in the
judicial proceedings . . . rather than the improper admission of a
particular item of evidence.” (Id. at pp. 501-502.)

In Anzalone, supra, 56 Cal.4th 545, this Court described in
detail the distinction between trial error (which is
constitutionally subject to harmless error review) and structural
error (which is not):

“Error that occurs during the presentation of the case
to the jury is generally trial error; an error that
erroneously adds to or subtracts from the record
before the jury can ‘be quantitatively assessed in the
context of the other evidence presented in order to
determine whether its admission was harmless
beyond a reasonable doubt.” (Arizona v. Fulminante

11
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(1991) 499 U.S. 279, 308 [111 S.Ct. 1246, 113 L.Ed.2d
302]; see also People v. Allen (2008) 44 Cal.4th 843,
870-871 [80 Cal.Rptr.3d 183, 187 P.3d 1018].) A
court in such circumstances can meaningfully ask
‘whether the guilty verdict actually rendered

in this trial was surely unattributable to the error.’
(Sullivan v. Louisiana (1993) 508 U.S. 275, 279 [113
S.Ct. 2078, 124 L.Ed.2d 182].) In contrast, structural
errors not susceptible to harmless error analysis are
those that go to the very construction of the trial
mechanism—a biased judge, total absence of counsel,
the failure of a jury to reach any verdict on an
essential element.” (People v. Gamache (2010) 48
Cal.4th 347, 396, 106 Cal.Rptr.3d 771, 227 P.3d

342 (Gamache); see People v. Aranda (2012) 55
Cal.4th 342, 363-366, 145 Cal.Rptr.3d 855, 283 P.3d
632 [addressing federal constitutional structural
error].) The Fulminante court described some of these
errors as affecting the “entire conduct of the trial
from beginning to end....” (Fulminante, at p. 309, 111
S.Ct. 1246.)

In short, trial errors can be fairly examined in the
context of the entire record and are amenable to
harmless error review. Structural errors, on the other
hand, go to the very reliability of a criminal trial as a
vehicle for determining guilt or innocence and are
reversible per se. (See Gamache, supra, 48 Cal.4th at
p. 396, 106 Cal.Rptr.3d 771, 227 P.3d 342; In re
James F. (2008) 42 Cal.4th 901, 914, 70 Cal.Rptr.3d
358, 174 P.3d 180 (James F.).) A structural error
requires per se reversal because it cannot be fairly
determined how a trial would have been resolved if
the grave error had not occurred.

(Anzalone, supra, 56 Cal.4th at pp. 553—554.)

“Categorization of an error as structural represents ‘the
exception and not the rule.” (People v. Sivongxxay (2017) 3
Cal.5th 151, 178; accord TriCoast Builders, Inc. v. Fonnegra

12
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(2024) 15 Cal.5th 766, 787.) “There 1s a strong presumption that
any error falls within the trial error category, and it will be the
rare case where a constitutional violation will not be subject to
harmless error analysis.” (Anzalone, supra, 56 Cal.4th at p. 554,
citing People v. Marshall (1996) 13 Cal.4th 799, 851 (Marshall).)
An error is not “structural” simply because it denied the
defendant a “most elementary and fundamental right.” (People v.
Aranda (2012) 55 Cal.4th 342, 366.) “As the high court’s decisions
make clear, the deprivation of important constitutional
protections can be subject to harmless error analysis. (Ibid.,
italics in original, citing Arizona v. Fulminante, supra, 499 U.S.
at p. 312.)

This Court has held a wide range of errors to be not only
subject to a harmless error analysis, but to be, in fact, harmless.
To take just one example among many, this Court has repeatedly
examined claims of serious juror misconduct in death penalty
cases and found them to be harmless error. (See, e.g., People v.
Ramos (2004) 34 Cal.4th 494 [no prejudice when a jury unable to
reach a verdict on the death penalty on a Friday reached a death
verdict on the following Monday after several jurors had
discussed news articles over the intervening weekend]; People v.
Danks (2004) 32 Cal.4th 269 [no prejudice when a juror brought
Bible verses into the jury room favoring the imposition of the
death penalty, and two jurors discussed the death penalty with
their pastors, who had told the jurors that the pastors would
themselves vote to put the defendant to death]; In re Carpenter

(1995) 9 Cal.4th 634 [no prejudice when a juror learned of the

13
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defendant’s conviction and previous death sentence in another
murder case and shared these facts with other jurors, despite the
trial court’s efforts to conceal these facts from the jury].)

Unless conduct is already a structural error under some
other provision of law, most violations described by the RJA are
the kinds of errors that have been subject to a constitutionally
compelled harmless-error analysis in the past. “California
appellate courts have repeatedly recognized that even flagrant
misconduct by a prosecutor does not relieve them of their
obligation to ascertain whether the misconduct resulted in a
miscarriage of justice within the meaning of article VI, section 13,
of the California Constitution.” (People v. Luparello (1986) 187
Cal.App.3d 410, 427.) “Whatever methods a trial or appellate
court might otherwise use to bring to heel a recalcitrant or
incorrigible prosecutor, the federal Constitution does not require
(and the state Constitution does not permit) the reversal of a
criminal conviction unless the misconduct deprived defendant of
a fair trial or resulted in a miscarriage of justice.” (People v.
Hinton (2006) 37 Cal.4th 839, 865, italics added.)

This is so even for arguments related to race. Such argu-
ments have never been permissible: “[Alrgument that includes
racial references appealing to or likely to incite racial prejudice
violates the due process and equal protection guarantees of the
Fourteenth Amendment to the federal Constitution. Because
racial prejudice can strongly compromise a juror’s impartiality,
even neutral, nonderogatory references to race are improper

absent compelling justification.” (People v. Cudjo (1993) 6 Cal.4th
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585, 625—626, citations omitted.) Nevertheless, such errors have
always been subject to a harmless-error analysis, and a “brief and
1solated remark” would not necessarily warrant reversal. (Id. at
p. 626.)

Thus, since the RJA deals with errors that have historically
required a harmless-error analysis under the California
Constitution, and thus have not been structural errors, the
logical conclusion is that article VI, section 13 applies to RJA
violations.

This conclusion would not defeat the purpose of the RJA.
True, the statute does not mention prejudice at all, and it
explicitly prescribes a harmless error analysis only for petitions
challenging judgments entered before January 1, 2021 (§ 745,
subd. (k)), which might imply that the Legislature did not intend
for courts to apply any other harmless-error analyses. But the
very first sentence defines a violation: “The state shall not seek or
obtain a criminal conviction or seek, obtain, or impose a sentence
on the basis of race, ethnicity, or national origin.” (§ 745,
subd. (a).) An error that is harmless—i.e., does not reasonably
affect the conviction or sentence—does not meet this definition.
Moreover, the RJA mandates a remedy for any violation, “except
as provided in subdivision (k), or for an initiative approved by the
voters.” (§ 745, subd. (e), italic added.) The statute therefore
contemplates external limits on its remedies. A constitutional

provision necessarily prevails over a statutory command.
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B. The RJA Violates the Separation of Powers, and
Constitutes a Legislative Usurpation of the Core Judicial
Power to Interpret the California Constitution

In declaring certain types of errors to be a miscarriage of
justice under article VI, section 13, regardless of whether those
errors are trivial and plainly harmless, the Legislature
overstepped. The entire point of article VI, section 13 is to
prevent reversal for non-structural errors that do not affect the
outcome of a case. The California Constitution is the supreme law
of this state. It binds the courts and the Legislature. By
commanding the courts to impose remedies, including the
reversal of criminal judgments, irrespective of whether “the
court” believes the error affected the outcome, the Legislature
takes for itself an authority that the state Constitution confers on
the courts alone.

“From its inception, the California Constitution has
contained an explicit provision embodying the separation of
powers doctrine.” (Superior Court v. County of Mendocino (1996)
13 Cal.4th 45, 52 (County of Mendocino).) The California
Constitution divides governmental power among the Legislature
(Cal. Const., art. IV, § 1), the executive (Cal. Const., art. V, § 1),
and the judiciary (Cal. Const., art. VI, § 1). “Persons charged with
the exercise of one power may not exercise either of the others
except as permitted by this Constitution.” (Cal. Const., art. III,

§ 3.

The divide between the branches is admittedly not always a

sharp one. The familiar system of checks and balances results in

a system of powers that are in some respects interrelated. For
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example, “the judiciary passes upon the constitutional validity of
legislative and executive actions, the Legislature enacts statutes
that govern the procedures and evidentiary rules applicable in
judicial and executive proceedings, and the Governor appoints
judges and participates in the legislative process through the veto
power.” (County of Mendocino, supra, 13 Cal.4th at p. 53.)

That said, the separation of powers doctrine
“unquestionably places limits upon the actions of each branch
with respect to the other branches.” (County of Mendocino, supra,
13 Cal.4th at p. 53.) Relevant here, “the separation of powers
doctrine prohibits the Legislature ‘from arrogating to itself core

)

functions of the executive or judicial branch.” (People v. Bunn
(2002) 27 Cal.4th 1, 16 (Bunn), quoting Carmel Valley Fire
Protection Dist. v. State of California (2001) 25 Cal.4th 287, 298.)
“The Constitution thereby seeks to avoid both the ‘concentration
of power in a single branch of government,” and the ‘overreaching’
by one branch against the others.” (Bunn, supra, at p. 16, quoting
Kasler v. Lockyer (2000) 23 Cal.4th 472, 495.)

To be sure, the Legislature makes the laws of the state,
which includes interpreting the scope of constitutional provisions.
“[T]he entire law-making authority of the state, except the
people’s right of initiative and referendum, is vested in the
Legislature, and that body may exercise any and all legislative
powers which are not expressly, or by necessary implication
denied to it by the Constitution.” (Pac. Legal Found. v. Brown
(1981) 29 Cal.3d 168, 180, italics added.) In other contexts, courts

have sometimes found the Legislature’s interpretation of state
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constitutional provisions to be persuasive. “There 1s a strong
presumption in favor of the Legislature’s interpretation of a pro-
vision of the Constitution. When the Constitution has a doubtful
or obscure meaning or is capable of various interpretations, the
construction placed thereon by the Legislature is of very
persuasive significance.” (Mt. San Jacinto Community College
Dist. v. Superior Court (2007) 40 Cal.4th 648, 656, citations and
internal quotation marks omitted.) This is especially so when the
Legislature has expressly considered a constitutional rule: “[O]ur
past cases establish that the presumption of constitutionality
accorded to legislative acts is particularly appropriate when the
Legislature has enacted a statute with the relevant constitutional
prescriptions clearly in mind. [Citation.] In such a case, the
statute represents a considered legislative judgment as to the
appropriate reach of the constitutional provision.” (Pac. Legal
Found. v. Brown, supra, at p. 180.)

But the Legislature obviously does not have carte blanche
to interpret the constitution however it pleases—especially here.

First, it is axiomatic in American law that the courts have
the final say on the interpretation of the law, including
constitutional provisions. (Pac. Legal Found. v. Brown, supra, 29
Cal.3d at p. 180, citing Marbury v. Madison (1803) 5 U.S. (1
Cranch) 137, 176-180 [2 L..Ed. 60].) This Court has said so
expressly regarding article VI, section 13: “[T]he ‘miscarriage of
justice’ clause of the California Constitution (art. VI, § 13) [is] a
matter on which we are the final arbiter.” (People v. Breverman

(1998) 19 Cal.4th 142, 149, fn. 26.) Indeed, the language of article
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VI, section 13 of the California Constitution explicitly compels
the conclusion that the question whether an error in a criminal
trial was a “miscarriage of justice” is a uniquely judicial
determination. That section allows reversal of a judgment only if
“the court shall be of the opinion that the error complained of has
resulted in a miscarriage of justice.” (Cal. Const., art. VI, § 13,
italics added.) The state Constitution has thus entrusted the
courts, and not the Legislature, with the authority and
responsibility to independently determine whether a criminal
trial error is a “miscarriage of justice.”

Article VI, section 13 is a limitation on the power to reverse
convictions. The Legislature cannot ignore that limitation, or any
other constitutional command, by simply defining it away. The
words “miscarriage of justice” must have an independent
meaning, or else they have no meaning at all. And it is for this
Court to determine what that meaning is.

It is true that the Legislature has at times been allowed to
create prophylactic rules and procedures to protect important
Iinterests. But even so, when such rules affect the validity of
criminal convictions, they have been interpreted to require an
analysis of prejudice in accordance with article VI, section 13.

For example, the Legislature enacted Penal Code! section
1016.5 to require a specific immigration advisement for every
guilty or no contest plea, and further required the court to vacate

any conviction on the defendant’s motion if the court failed to

' All further statutory references are to the Penal Code unless

otherwise stated.
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give it. (See § 1016.5, subds. (a), (b).) The statute is silent on
whether the defendant is entitled to relief irrespective of
prejudice; indeed, it says the court “shall” vacate the conviction if
there was no admonition. (/d., subd. (b).) But in People v.
Superior Court (Zamudio) (2000) 23 Cal.4th 183, 199-200, this
Court held that the statute implicitly required a showing of
prejudice, in part to avoid conflicts with article VI, section 13, as
well as with section 1404, a statute similarly requiring prejudice.
This Court stated: “We do not presume that the Legislature
intends, when it enacts a statute, to overthrow long-established
principles of law unless such intention is clearly expressed or
necessarily implied. [Citation.] Rather, we must assume that,
when enacting section 1016.5, the Legislature was aware of
existing related laws and intended to maintain a consistent body
of rules.” (Id. at p. 199; see also Chavez v. Superior Court (2024)
99 Cal.App.5th 165, 180 [holding that the Legislature enacts
statutes against the backdrop of the existence of court’s inherent
authority].)

It may not be possible to similarly imply a prejudice
requirement under the RJA to avoid constitutional problems. The
Legislature apparently did expressly deem all RJA violations to
be a miscarriage of justice, irrespective of prejudice. In Assembly
Bill 2542, the Legislature declared that “racism in any form or
amount, at any stage of a criminal trial, is intolerable, inimical to
a fair criminal justice system, is a miscarriage of justice under
Article VI of the California Constitution, and violates the laws

and Constitution of the State of California.” (Assem. Bill No. 2542
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(2019-2020 Reg. Sess.) § 2, subd. (1), italics added (hereafter
Assembly Bill No. 2542). In accordance with this finding,
subdivision (e) of section 745 states that the trial court “shall
1mpose” one of a list of remedies, with no mention of any
requirement that the defendant show prejudice. (§ 745, subd. (e).)
Also, in subdivision (e)(2)(A) of section 745, the Legislature has
said that for violations found after entry of judgment—except for
violations based only on statistical analyses under paragraph (3)
of subdivision (a)—a court “shall vacate the conviction and
sentence” and order new proceedings. (§ 745, subd. (e)(2)(A),
1talics added.) Making its apparent intent even clearer, the
Legislature in 2022 amended the RJA to add subdivision (k) to
section 745, thus expressly providing a prejudice analysis only for
cases in which judgment was entered before January 1, 2021.
This provision has been read as “a strong indication that the
Legislature did not intend a case-specific prejudice inquiry to be
performed in cases . . . where judgment was entered after
January 1, 2021.” (People v. Simmons (2023) 96 Cal.App.5th 323,
337.)

But to the extent that the Legislature has purported to
usurp California courts’ role in determining whether a criminal
trial error is a “miscarriage of justice,” the Legislature thereby
violated article VI, section 13. By declaring any RJA violation to
be a “miscarriage of justice”—no matter how trivial or remote,
and no matter how overwhelming the evidence of the defendant’s
guilt presented at trial—the Legislature nullifies the California

Constitution’s express provision that “[n]Jo judgment shall be set
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aside” for trial errors unless “the court shall be of the opinion that
the error complained of has resulted in a miscarriage of justice.”

(Cal. Const., art. VI, § 13, italics added.)

C. The RJA Both Defeats and Materially Impairs the Courts’
Exercise of the Core Judicial Power to Interpret the State
Constitution

Appellants may argue that the Legislature has the
authority in some cases to pass laws infringing on courts’
inherent power. This argument lacks merit, as it has no
application to the present context.

This Court has previously addressed the question of the
Legislature’s ability to pass laws that purport to regulate the
inherent power of the courts, and has settled on the following
test: “In sum, the separation of powers test applicable here can be
stated quite simply: The Legislature may regulate the courts’
inherent power to resolve specific controversies between parties,
but it may not defeat or materially impair the courts’ exercise of
that power.” (Le Francois v. Goel (2005) 35 Cal.4th 1094, 1103 (Le
Francois).)

Thus, for example, this Court held in Bunn that the
Legislature violates the doctrine of the separation of powers
doctrine if it purports to retroactively expand a statute of
limitations such that charges previously dismissed as untimely
are now considered timely. (Bunn, supra, 27 Cal.4th at p. 24.) In
Le Francois, supra, this Court held that a “legislative restriction
of a court’s ability to sua sponte reconsider its own rulings”
violates the separation of powers because it “would directly and

materially impair and defeat the court’s most basic functions,
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exercising its discretion to rule upon controversies between the
parties and ensuring the orderly administration of justice.” (Le
Francois, supra, 35 Cal.4th at p. 1104.) And in several cases, the
courts have construed mandatory legislative time limits on
judicial actions as merely directory, holding that strictly
construing them according to their mandatory phrasing would
present separation of powers problems. (See Briggs v. Brown
(2017) 3 Cal.5th 808, 849—-854 [collecting cases].)

The conclusion of this Court in Briggs v. Brown was clear:
“Repeatedly, for over 80 years, California courts have held that
statutes may not be given mandatory effect, despite mandatory
phrasing, when strict enforcement would create constitutional
problems.” (Briggs v. Brown, supra, 3 Cal.5th at p. 854.)

Here, amicus can imagine few “constitutional problems”
greater than an enactment by which the Legislature usurps the
courts’ power to interpret the meaning of the term “miscarriage of
justice” in article VI, section 13 of the California Constitution.
Amicus is unaware of any precedent for the Legislature ever
having even attempted, much less succeeded in, such an
expropriation of the courts’ authority to decide what is, or is not,
a structural error in a criminal trial. By doing so through the
RJA, the Legislature both defeats and materially impairs the
courts’ exercise of a core judicial power. (Le Francois, supra, 35
Cal.4th at p. 1103.)

If this Court relinquishes to the Legislature its authority to
decide what constitutes a “miscarriage of justice,” no principle

can reliably dictate in which direction the Legislature might run
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with this new power. Today, perhaps the Legislature finds a
“miscarriage of justice” where this Court does not. In the future,
however, the Legislature might find no miscarriage of justice
results from an error that this Court has already determined to
be a miscarriage of justice. What power will this Court have to
reverse that decision then?

After all, if the Legislature has the power to declare a
violation of law to be a miscarriage of justice in all cases, then the
Legislature must logically also have the power to declare a
violation of law is never a miscarriage of justice in any case—or
that it might be a miscarriage of justice in one case, but not in
another. If this Court cedes the determination of such uniquely
judicial questions to the Legislature, this Court will have
functionally surrendered its authority to decide what is and is not
a structural error—at least for structural errors that arise only
under state law.

It would be one thing for this Court to hold that, in the
independent view of the Court itself, every conceivable violation of
the RJA is perforce a miscarriage of justice that justifies reversal.
(Amicus submits that, absent the Legislature’s declaration to
that effect in the RJA, this Court would be unlikely to reach such
a blanket conclusion. Indeed, the fact that the Court has posed
the question is itself evidence of possible disagreement between
this Court and the Legislature.) But it would be quite another
thing for this Court to decide that it has an opinion about

whether a particular error constitutes a miscarriage of
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justice . . . but has decided to subordinate its opinion to that of
the Legislature on this core judicial issue.

This would be an even more remarkable outcome in light of
the legislative enactments that this Court has previously found
violative of the separation of powers. This Court has insisted that
judges have the unalterable right to revisit their interim orders,
no matter what the Legislature says. (Le Francois, supra, 35
Cal.4th at p. 1104.) This Court has repeatedly and consistently
insisted on the judiciary’s power to decide cases according to a
timeline set by the courts and not by the Legislature. (Briggs v.
Brown, supra, 3 Cal.5th at pp. 849-854.) In light of these deci-
sions, it 1s unthinkable that this Court would find it appropriate
to simply cast aside its own views on what constitutes a
miscarriage of justice under the Constitution of the State of
California, and to instead defer to the Legislature’s contrary
view.

Accordingly, this Court should interpret the RJA as
allowing the courts to independently evaluate harmless error
when a court finds a violation of the RJA. Any other
Interpretation would render the remedy provisions of the RJA
unconstitutional as a violation of the separation of powers.

11
11
11
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Il If a Racial Justice Act Violation Has Occurred, the California
Constitution and the Briggs Initiative Mandate that a
Defendant Becomes Ineligible for the Death Penalty Only
Upon a Showing of Prejudice

This Court’s third question was:

(3) If a Racial Justice Act violation has occurred, is
the defendant ineligible for the death penalty under
Penal Code section 745, subdivision (e)(3) regardless
of whether the violation was prejudicial? If so, would
reversal of a death judgment under Penal Code
section 745, subdivision (e)(3) without possibility of
retrial on penalty be barred by the “Briggs Initiative”
(Prop. 7, as approved by voters, Gen. Elec. (Nov. 7,
1978))?

(Jun. 12, 2025 Order for Supplemental Briefing in Case No.
S044739.)

Here the Court actually poses two related questions. The
short answer to the first question is: no, despite the language of
the RJA, a non-prejudicial RJA violation cannot make a
defendant ineligible for the death penalty. The provision of the
California Constitution discussed above requires an analysis of
prejudice to “set aside” any “judgment.” (Cal. Const., art. VI, §
13.) A judgment of death is a judgment, and this Court has
consistently applied harmless error analysis to death judgments
as well as other judgments.

The short answer to the second question of part (3) is: yes,
reversal of a death judgment without possibility of retrial on
penalty is barred by Proposition 7, otherwise known as the
“Briggs Initiative.” Under the California Constitution, the
Legislature may not repeal or amend an initiative unless the

Initiative explicitly provides otherwise. Proposition 7 does not
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provide otherwise. By barring the death penalty for crimes that
Proposition 7 says are potentially subject to the death penalty,
the RJA unconstitutionally purports to amend Proposition 7,
even though the Legislature has not submitted that amendment
to the People of the State of California for approval through a
new initiative.

A more detailed analysis follows.

A. Because Statutory Violations of the RJA Do Not
Constitute “Structural Error,” Such Violations Cannot
Constitutionally Render a Defendant Automatically
Ineligible for the Death Penalty Without First
Determining Whether the Error Is Prejudicial

This brief has already discussed in detail article VI, section
13 of the California Constitution, which requires a harmless error
analysis for non-structural statutory errors like those described
by the RJA. That harmless error analysis applies to death
judgments as well as all criminal convictions.

Amicus has cited several examples of cases in which this
Court applied a harmless error analysis to juror misconduct
claims in death penalty cases. (See ante, p. 10, citing People v.
Ramos, supra, 34 Cal.4th 494; People v. Danks, supra, 32 Cal.4th
269; In re Carpenter, supra, 9 Cal.4th 634.) This Court has also
applied harmless error to analyses of penalty phase errors in
numerous other contexts. (See, e.g. People v. Brown (1988) 46
Cal.3d 432, 446-449 [failing to instruct the jury that evidence of
defendant's prior violent criminal acts could be considered in

aggravation only if proved beyond a reasonable doubt was
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harmless error]; People v. Ghent (1987) 43 Cal.3d 739, 769-772
[various allegedly improper remarks by the prosecutor relating to
the death penalty ruled harmless]; People v. Melton (1988) 44
Cal.3d 713, 769-770 [erroneous instruction that absence of
mitigating factor is not “necessarily” aggravating factor was
harmless]; People v. Whitt (1990) 51 Cal.3d 620, 637 [any
potential error in instructing jury on robbery-murder special
circumstance was harmless].) This is far from a comprehensive
list, but it suffices to illustrate the point: in this state, courts
conduct a harmless-error inquiry when evaluating the effect of
non-structural errors, even when those errors have arguably
contributed to the imposition of the death penalty.

Because, as amicus explained ante, statutory violations of
the RJA are not “structural error” that escape the ambit of article
VI, section 13, these violations cannot constitutionally make a
defendant automatically ineligible for the death penalty
regardless of whether the error is prejudicial.

Nevertheless, the Legislature purports to do exactly that in
the RJA. Section 745, subdivision (e)(3) states that if a trial court
finds that an RJA violation has taken place, “the defendant shall
not be eligible for the death penalty.” (§ 745, subd. (e)(3).) This
language, which says nothing about the need for a prejudice

analysis, violates article VI, section 13.
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B. Reversal of a Death Judgment under Penal Code Section
745, Subdivision (e)(3) Without Possibility of Retrial on
Penalty Is Barred by the “Briggs Initiative” (Proposition
7), as It Would Constitute an Unauthorized Amendment
of an Initiative Statute under Article Il, Section 10,
Subdivision (c) of the California Constitution

Finally, the Court asks the parties: assuming that a
violation of the RJA does in fact make a defendant automatically
ineligible for the death penalty, is that result barred by the
People’s adoption of the Briggs Initiative? The answer to that
question is “yes.” In addition to section 745, subdivision (e)(3)
violating article VI, section 13, as just described, that section of
the RJA also violates article 11, section 10, as an unauthorized
legislative amendment of an initiative.

Article II, section 10, subdivision (c) of the California
Constitution states in relevant part: “The Legislature may amend
or repeal an initiative statute by another statute that becomes
effective only when approved by the electors unless the initiative
statute permits amendment or repeal without the electors’
approval.” (Cal. Const., art. II, § 10, subd. (c).) This provision
“precludes legislative amendment of an initiative measure unless
the measure explicitly permits such an amendment.” (People v.
Kelly (2010) 47 Cal.4th 1008, 1023 (Kelly).) “The purpose of
California's constitutional limitation on the Legislature's power
to amend initiative statutes is to protect the people’s initiative
powers by precluding the Legislature from undoing what the
people have done, without the electorate’s consent.” (Proposition
103 Enforcement Project v. Quackenbush (1998) 64 Cal.App.4th

1473, 1484, citations and internal quotation marks removed.)
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In 1978, the People of the State of California passed
Proposition 7, which this Court refers to in its question as
the Briggs Initiative. (Prop. 7, as approved by voters, Gen. Elec.
(Nov. 7, 1978); “Proposition 7” or “Prop. 7.”) Among other things,
Proposition 7 amended section 190.2 to expand the special
circumstances pursuant to which a defendant convicted of first
degree murder may be punished by death or life imprisonment
without the possibility of parole (“LWOP”). (Id., §§ 5-6.)

Proposition 7 did not authorize the Legislature to amend or
repeal its provisions without voter approval. The Legislature has
never submitted the RJA to the voters for their approval.

As a result, the Legislature violated the California
Constitution through the enactment of the RJA’s provision that
“the defendant shall not be eligible for the death penalty” if a
court finds any RJA violation to have occurred in the defendant’s
trial. (§ 745, subd. (e)(3).) Because this language amended
Proposition 7, it was an improper legislative amendment of an
Initiative without the electorate’s consent, and is thus
unconstitutional.

This Court has described an amendment as “a legislative
act designed to change an existing initiative statute by adding or
taking from it some particular provision.” (People v. Superior
Court (Pearson) (2010) 48 Cal.4th 564, 571 (Pearson), quoting
People v. Cooper (2002) 27 Cal.4th 38, 44.) This Court has said
that “[t]he Legislature remains free to address a related but
distinct area or a matter that an initiative measure does not

specifically authorize or prohibit.” (Ibid., italics in original,
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citations and internal quotation marks omitted, citing Kelly,
supra, 47 Cal.4th at pp. 1025-1026.) However, in analyzing
whether a statute has unconstitutionally amended an initiative,
this Court’s central question is “whether [the statute]| prohibits
what the initiative authorizes, or authorizes what the initiative
prohibits.” (Pearson, supra, 48 Cal.4th at p. 571.) Any statute
that does so unconstitutionally amends an initiative. (/bid.)

Here, subdivision (e)(3) of section 745 prohibits what
Proposition 7 authorizes—imposition of the death penalty for
certain crimes—and thus constitutes an unconstitutional
amendment of Proposition 7.

In People v. Superior Court (Gooden) (2019) 42 Cal.App.5th
270 (Gooden), the Court of Appeal analyzed whether the
Legislature had amended Proposition 7 and Proposition 115
(Prop. 115, as approved by voters, Primary Elec. (June 5, 1990);
“Proposition 115” or “Prop. 115”), by passing Senate Bill No. 1437
(2017-2018 Reg. Sess.) (“SB 1437”), which Gooden described as
“legislation that prospectively amended the mens rea
requirements for the offense of murder and restricted the
circumstances under which a person can be liable for murder
under the felony-murder rule or the natural and probable
consequences doctrine.” (Gooden, supra, 42 Cal.App.5th at
p. 275.) Gooden held that SB 1437 did not amend either
Proposition 7 or Proposition 115 “because it neither added to, nor
took away from, the initiatives.” (Ibid.) The Gooden court’s

conclusion that SB 1437 did not amend Proposition 7, ironically,
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supports the conclusion that section 745, subdivision (e)(3) did, in
fact, amend Proposition 7.

As noted ante, Proposition 7 expanded the list of special
circumstances that, if found true by a jury, increase the
punishment for a first degree murder to either LWOP or death.
(Prop. 7, §§ 5-6.) Gooden explained: “Each of these provisions
increases the possible punishments for the offense of murder.
From the language of Proposition 7, therefore, it is
apparent voters approved the initiative to enhance
punishments for persons who have been convicted of
murder.” (Gooden, supra, 42 Cal.App.5th at p. 281, bold added.)

The Gooden court explained that SB 1437 did not amend
Proposition 7 because Proposition 7 was concerned with
enhancing the punishment for murder, whereas SB 1437 was
concerned with a different issue: the elements of the crime of
murder:

The People contend Senate Bill 1437—which, as
noted ante, amended the mens rea requirements for
the offense of murder—“effectively change[d] the
penalties for murder,” and therefore “took away” from
Proposition 7, “by changing the very definitions [of
murder] relied upon by the voters . . ..” In so doing,
the People conflate two distinct concepts—the
elements of murder and the punishment imposed for
murder. The elements of an offense and punishment
are, as all parties seemingly agree, closely and
historically related. . . . [{] However, the elements of
an offense and the punishment for an offense plainly
are not synonymous. . ...

As discussed ante, the language of Proposition 7
demonstrates the electorate intended the initiative to
Iincrease the punishments, or consequences, for
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persons who have been convicted of murder. Senate
Bill 1437 did not address the same subject matter. It
did not prohibit what Proposition 7 authorizes by, for
example, prohibiting a punishment of 25 years to life
for first degree murder or 15 years to life for second
degree murder. Nor did it authorize what Proposition
7 prohibits by, for instance, permitting a punishment
of less than 25 years for first degree murder or less
than 15 years for second degree murder. In short, it
did not address punishment at all. Instead, it
amended the mental state requirements for murder,
which is perhaps as close as one might hope to come
to a core criminal offense element.

(Gooden, supra, 42 Cal.App.5th at pp. 281-282, some internal
quotation marks omitted, bold added.) Although Gooden was a
Court of Appeal case, this Court has cited Gooden’s reasoning
with approval, including its emphasis on Proposition 7’s purpose
of increasing the punishments for defendants convicted of first
degree murder with special circumstances. (People v. Rojas (2023)
15 Cal.5th 561, 577 [“Gooden’s distinction between the
electorate’s focus on punishment and the Legislature’s focus on
the substantive elements of an offense applies here”]; see also
People v. Nash (2020) 52 Cal.App.5th 1041, 1059 [observing that
SB 1437 “does not change or take away from the sentences those
convicted of murder are subject to, which is the mandate of
Proposition 7.”].)

Here, unlike Gooden, the RJA does specifically address
punishment for those convicted of first degree murder with a
special circumstance found true. As noted, the RJA says in
section 745, subdivision (e)(3) that if a court finds an RJA
violation, “the defendant shall not be eligible for the death
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penalty.” (§ 745, subd. (e)(3).) The language of the RJA thus
prohibits what Proposition 7 authorizes, by prohibiting a
punishment of death for crimes that otherwise qualify for a
punishment of LWOP or death under the authority of Proposition
7. Accordingly, section 745, subdivision (e)(3) is an unauthorized
amendment of an initiative, and is unconstitutional under article
II, section 10 of the California Constitution.

Appellants might argue that the RJA does not impose a
blanket prohibition of imposition of the death penalty for special
circumstance murders, but rather only a conditional one, as it
first requires a finding of an RJA violation before removing the
death penalty as a sentencing option. Any effort to draw such a
distinction would lack merit. A legislative amendment that places
a condition upon an unqualified provision of an initiative is an
impermissible amendment of that initiative. (See Kelly, supra, 47
Cal.4th at p. 1043.)

For example, in Kelly, supra, this Court evaluated whether
the Legislature’s enactment of a Medical Marijuana Program
(“MMP”) was an unconstitutional amendment of the
Compassionate Use Act (“CUA”) of 1996 (Health & Saf. Code,

§ 11362.5 et seq.), which had been enacted through the initiative
process by the People of the State of California. The CUA
provided an affirmative defense to prosecutions for possession
and cultivation of marijuana. The Legislature’s MMP had
imposed quantity limits on the affirmative defense available
under the CUA. This Court held the Legislature’s quantity

limitations to be an impermissible amendment of the CUA
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nitiative. Even though the Legislature had not specifically
amended any statutory provisions enacted through the initiative,
this Court held that the Legislature’s quantity limits in the MMP
had impermissibly amended the CUA, by placing a condition
upon something that was unconditional under the initiative;
namely, the right of a qualified patient to “possess and

cultivate any amount of marijuana reasonably necessary for his
or her current medical condition.” (Kelly, supra, 47 Cal.4th at

p. 1043, italics in original.)

Like the RJA, the Legislature’s MMP did not prohibit
everything authorized by the initiative; but it did place conditions
upon a provision that was unconditional in the initiative. The
MMP allowed possession of a quantity of marijuana “consistent
with the patient’s needs”—but “only if a physician so
recommends—a qualification not found in the CUA.” (Kelly,
supra, 47 Cal.4th at p. 1017.) By placing this condition upon a
provision that was unconditional in the initiative—namely, a
qualified patient’s right to possess “any amount of marijuana
reasonably necessary for his or her current medical condition”
(Id. at p. 1043, italics removed)—the Legislature
unconstitutionally amended the CUA that had been passed by
the People through the initiative process. (/bid.)

Similarly, the RJA unconstitutionally amends Proposition 7
by adding a condition for the imposition of the death penalty;
namely, the absence of any court finding of an RJA violation,
however trivial. Proposition 7 authorizes LWOP or the death

penalty for a list of crimes, so long as the jury finds the defendant
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guilty of first degree murder and finds one or more special
circumstances true. By prohibiting the imposition of the death
penalty for any such crime in which an RJA violation is found,
the Legislature necessarily removes death as a possible penalty
in some cases where the death penalty is authorized by
Proposition 7. In short, the RJA “prohibits what the initiative
authorizes” (Pearson, supra, 48 Cal.4th at p. 571). As such, it is
an unconstitutional amendment of Proposition 7. To the extent
that provisions of the RJA amend Proposition 7, this Court

should hold that those provisions are unconstitutional.

Respectfully submitted,

Nathan J. Hochman
District Attorney of
Los Angeles County

By
/sl
John Harlan I1
Deputy District Attorney

/sl
Patrick Frey
Deputy District Attorney

Attorneys for Amicus Curiae
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