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APPLICATION FOR LEAVE TO FILE AMICI CURIAE
BRIEF IN SUPPORT OF DEFENDANT-APPELLANT

Pursuant to Rule 8.200(c) of the California Rules of Court,

The Center for Juvenile Law & Policy and The Loyola Anti-
Racism Center (“CJLP” and “LARC”) respectfully submit this
application for permission to file an Amici Curiae brief in support
of Defendant-Appellants Barrera (S103358), Bankston (S044739),
and Chhuon (S105403). Further, pursuant to Rule 8.200(c)(3), no
party or counsel for any party authored the proposed Amicus
Curiae brief, nor did any outside entity fund its preparation. This

application is timely under Rule 8.200(c)(1).

INTEREST OF AMICI CURIAE

The Center for Juvenile Law & Policy was founded in 2004
to foster systemic reform within California’s juvenile justice and
criminal legal systems by providing direct, holistic representation
to justice-involved youth and indigent criminal defendants who
entered the legal system as youth. Attorneys and social workers
in the CJLP’s legal clinics train and supervise law students in
zealously advocating for their clients in a variety of legal
capacities. The CJLP also engages legal fellows who research and
litigate critical social justice issues like unconstitutional policing
and racial bias in the criminal legal system.

The Loyola Anti-Racism Center is a nonprofit center within
Loyola Marymount University Loyola Law School (LLS). LARC
draws upon the multiple lawyering strategies of LLS’s diverse
community members to challenge and transform legal regimes

that reify structural racism and inequality. LARC connects legal
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scholarship and policy research, academic and policy forums, and
on-the-ground clinical work to strengthen LLS’s real-world
impact and advance criminal legal reform work.

Both the CJLP and LARC have a longstanding interest in
the fair and uniform administration of California criminal law, as
well as in protecting the constitutional and statutory rights of
those convicted of crimes. Laws governing racial bias are of
critical importance to CJLP’s clients and criminal defendants
across the state, as 1s the fair and consistent administration of
new laws in all counties across the state.

Amici contend that the proposed Amici Curiae brief will
assist the Court in deciding the matter by outlining and
analyzing United States and California Supreme Court precedent
that has long held that racial bias error at trial is structural and
is therefore not subject to a harmless error analysis on review.
Further, this brief will argue that the addition of harmless error
review would run afoul of the California Racial Justice Act
(“RJA”) by compromising a criminal defendant’s right to a fair
trial in which the state does not use race, ethnicity, or national
origin to obtain a conviction or seek a specific sentence.

To achieve the RJA’s goal of rooting out racism in the
criminal legal system, courts must reject racial bias, both explicit
and implicit. But implicit bias is insidious, and its impact is
incalculable, rendering a finding of harmlessness nearly
1mpossible. Instead, Amici contend that the injection of racial
bias undermines the very foundation, or structure, of a criminal

trial.



As legal scholars, professors, and attorneys who practice
daily in California’s criminal courts, the CJLP and LARC have an
interest in ensuring the guarantees of the Fifth and Sixth
Amendments to a fair trial in front of an impartial jury. The
CJLP has an even stronger interest in protecting clients from a
criminal legal system that tolerates racism and continues to
1mpact people of color disproportionately.

The proposed brief is enclosed.

Respectfully submitted,

Dated: Sept. 24, 2025 /s/ Sean Kennedy
Sean Kennedy

Attorney for Amicus Curiae
Center for Juvenile Law &
Policy

/s/ Priscilla Ocen
Priscilla Ocen

Attorney for Amicus Curiae
Loyola Anti-Racism Center



INTRODUCTION
In 2020, the California State Legislature passed the Racial
Justice for All Act (“RJA”) with the express purpose of eradicating
racial bias from California’s criminal legal system. Cal. Penal Code
§ 745 (West 2023). In doing so, the people of California, through
their elected representatives, declared, “Racism in any form or
amount, at any stage of a criminal trial, is intolerable, inimical to
a fair criminal justice system, is a miscarriage of justice under
Article VI of the California Constitution, and violates the laws and
Constitution of the State of California.” Assem. Bill No. 2542, § 2,
subd. (1). Five years later, this Court is asked to review on appeal
three cases which strike at the very heart of the RJA’s mandate,
People v. Bankston (S044739), People v. Barrera (S103358), and
People v. Chhuon (S105403). In all three cases, Appellants seek to
challenge their convictions and sentences on the grounds that race
was improperly injected into their criminal trials in violation of
the RJA. Their claims are thus subject to the post-judgment
provisions of the RJA. The statute makes clear that once a post-
judgment claimant proves a violation of the RJA by a
preponderance of the evidence, the court must impose one of the
act’s enumerated remedies. Pen. Code, § 745, subds. (e)(2)(A)-(B).
After briefing and argument, this Court poses inter alia
the following question: Is the Court required, under Article VI,
Section 13 of the California Constitution, to amend the RJA to
allow reviewing courts to apply a harmless error analysis to
determine if a claimant is entitled to a remedy under the RJA?

The answer to the Court’s question is no. Article VI, Section



13 of the California Constitution establishes that a reviewing
court may not reverse a judgment unless it determines after a
review of the entire case that the error resulted in a miscarriage
of justice. Courts have long held that racial bias errors are
structural or fundamental miscarriages of justice, thus obviating
the need for a prejudice analysis. This Court should, therefore,
find that a harmless error analysis is neither required by the
California Constitution nor is it in line with legal precedent.
Moreover, adding a harmless error analysis would be
inconsistent with the intent of the Legislature and the people of
California, who have made clear that racial bias and
discrimination compromise the integrity of our criminal legal
system and must be eliminated irrespective of individual case
outcomes. Allowing reviewing courts to apply a harmless error

analysis moves us further away from this goal.

ARGUMENT

I. THE CALIFORNIA CONSTITUTION DOES NOT
REQUIRE A REVIEWING COURT TO APPLY
HARMLESS ERROR ANALYSIS TO DETERMINE IF
A CLAIMANT IS ENTITLED TO RELIEF UNDER
THE RJA.

A. Structural Errors are Not Subject to Harmless
Error Review.

A trial error that “did not contribute to the verdict” 1s
deemed harmless. Chapman v. California, 386 U.S. 18, 24 (1967).

However, a structural error, which “affect[s] the framework
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within which the trial proceeds,” defies harmless-error analysis,
Arizona v. Fulminante, 499 U.S. 279, 310 (1991). Thus, “When a
structural error is...raised on direct review, the defendant is
entitled to relief without any inquiry into harm.” Weaver v.
Massachusetts, 582 U.S. 286, 286 (2017).

This Court has long held that structural errors are
miscarriages of justice “regardless of the state of the evidence,”
and are not subject to harmless error analysis. People v.
Blackburn, 61 Cal. 4th 1113, 1123 (2015) (Liu, dJ., concurring,
joined by Werdegar, Cuéllar & Kruger, JdJ.). To determine
whether a defect in the trial proceeding amounts to a structural
error, this Court and the high court have deemed an error
structural when it: (1) Denies the defendant an “orderly legal
procedure,” People v. Cahill, 5 Cal. 4th 478, 501 (1993); (2)
Undermines the structural integrity of the criminal tribunal,
Vasquez v. Hillery, 474 U.S. 254 (1986); (3) Always results in
fundamental unfairness, Weaver, 582 U.S. 286; or (4) “[A]ffects
the framework within which the trial proceeds, rather than being
simply an error in the trial process itself.” Id. at 295. Further,
this Court has held that violations of statutory rights can
constitute per se structural defects requiring reversal irrespective
of the state of the evidence. Blackburn, 61 Cal. 4th at 1117
(violation of statutory right to jury trial was per se structural
error). Structural errors reach beyond an isolated error or its
impact on an individual outcome and instead implicate larger
societal or systemic concerns regarding the integrity of a criminal

justice system and the substantive rights of the individuals
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within it.

B. Violations of the Racial Justice Act are
Structural Errors.

The RJA seeks to eliminate racial discrimination in
criminal trials by prohibiting the state from seeking or imposing
convictions and sentences on the basis of race, ethnicity, or
national origin. Courts have held that the same types of racial
discrimination the RJA prohibits constitute structural error. For
example, racially biased exclusion from the petit jury or grand
jury, and the presence of a racially biased prosecutor, juror, or
judge, have all been deemed structural errors. Batson v.
Kentucky, 476 U.S. 79 (1986) (prosecutor’s use of peremptory
challenges to strike potential jurors solely on the basis of race
violates the Equal Protection Clause of the Fourteenth
Amendment);Vasquez, 474 U.S. 254 (criminal conviction must be
reversed if the grand jury that indicted the defendant was
selected in a racially discriminatory manner); Oyler v. Boles, 368
U.S. 448, 456 (1962) (selective enforcement of a criminal statute
based on race violates defendant’s equal protection rights); Dyer
v. Calderon, 151 F.3d 970, 973 & n.2 (9th Cir. 1998) (en banc)
(Juror’s deliberate dishonesty during voir dire about matters
bearing on potential bias violates defendant’s right to an
impartial jury and required reversal); Tumey v. State of Ohio, 273
U.S. 510, 523 (1927) (holding that it is a violation of the Due
Process Clause for a judge to preside over a case in which they
have a direct, personal, substantial financial interest); Norris v.

United States, 820 F.3d 1261, 1266 (11th Cir. 2016) (finding that
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petitioner had alleged sufficient facts demonstrating that the
judge was biased against him and was entitled to an evidentiary
hearing).

1. The Legislature Deliberately Omitted Harmless
Error Analysis in Prospective RJA cases.

The RJA’s legislative history indicates that the drafters
considered including harmless error review but ultimately
decided against it. In a memorandum to Senator Anthony
Portantino, then-Chair of the Senate Appropriations Committee,
the Judicial Council of California expressed concern that
Assembly Bill 2542 did not include a prejudice standard and
cautioned that this omission could implicate Article VI, Section
13 of the California Constitution. Nevertheless, the Council noted
that “the author’s office has indicated that the constitution does
not require a prejudice standard for Assem. Bill No. 2542.”
Memorandum from Cory T. Jasperson, Dir., Gov’t Affairs,
Judicial Council of Cal., to Sen. Anthony Portantino, Chair, S.
Appropriations Comm. 2 (Aug. 17, 2020). The Council further
stated that it, “[A]gree[d] that addressing structural errors

caused by racial discrimination is a laudable goal.” Id. at 3.

This memorandum is significant for several reasons. First,
1t confirms that the RJA’s authors considered the potential
constitutional concerns related to Article VI, Section 13, yet
deliberately declined to include a prejudice requirement. Second,
by specifically characterizing the harms the RJA seeks to remedy
as “structural errors,” the Judicial Council effectively

acknowledged that the Legislature considered and rejected the
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inclusion of a prejudice standard with full awareness of the
constitutional implications. This Court, therefore, should defer to
the Legislature’s intent. See Pac. Legal Found. v. Brown, 29 Cal.
3d 168, 180 (1981) (“[T]he presumption of constitutionality
accorded to legislative acts is particularly appropriate when the
Legislature has enacted a statute with the relevant constitutional

prescriptions clearly in mind.”).

This is in step with other states’ high courts’
interpretations of similar statutes. North Carolina and Kentucky
are the only states other than California to enact a Racial Justice
Act, and neither statutory scheme permitted a harmless-error
analysis. North Carolina’s statute provided that once a defendant
demonstrated race was a “significant factor” in the decision to
seek or impose the death penalty, the sentence had to be vacated
and reduced to life without parole, with no statutory mechanism
for the State to argue that the violation was immaterial. See N.C.
Gen. Stat. § 15A-2012; State v. Ramseur, 843 S.E.2d 106, 144—47
(N.C. 2020). Although North Carolina’s RJA was later repealed,
the state supreme court has held that repeal could not

retroactively extinguish claims already filed.

Kentucky’s Racial Justice Act, still on the books, is likewise
categorical. It requires relief if the defendant shows by clear and
convincing evidence that race was a significant factor in the
prosecutor’s decision to seek death, allowing rebuttal but not
harmless-error review. See Ky. Rev. Stat. §§ 532.300-309. Yet
because Kentucky has not imposed a death sentence in over a

decade, its statute remains largely dormant. In both North
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Carolina and Kentucky, the legislature was clear that a proven
RJA violation is a structural defect in sentencing, requiring
resentencing, not subject to harmless error review.

Unlike Kentucky, California is a capital punishment state.
In fact, according to the most recent edition of the Legal Defense
Fund’s “Death Row USA” report, California ranks fourth among
states with the highest percentage of minorities (67.8%) on death
row, following only Texas, Nebraska, and Louisiana. NAACP
Legal Defense & Educational Fund, Death Row USA (Winter
2016), available at https://deathpenaltyinfo.org/death-

row/overview/death-row-usa (last visited, Sept. 22, 2035). In

California, the state with the highest population of death row
inmates, Black people are overrepresented at a rate of over five
times that of the relative population, and white people are
slightly underrepresented.! Id., U.S. Census Bureau estimates for
July 1, 2023, Public Policy Institute of California, available at:
https://www.ppic.org/wp-content/uploads/JTF PopulationdTF.pdf
(last visited, Sept. 22, 2025); Cal. Dep’t. Corrections and Rehab.,

Condemned Inmate Summary (Sept. 10, 2025), available at

https://www.cder.ca.gov/capital-punishment/condemned-inmate-

summary-report/(Last visited, Sept. 22, 2025).

Moreover, studies suggest that in California, the rate of
cases reversed on appeal hovers around 5%, largely due to the
heavy application of the harmless error doctrine. See Davies, T.,
Affirmed: A Study of Criminal Appeals and Decision-Making

Norms in a California Court of Appeal, American Bar Foundation

1 The U.S. Census Bureau estimates that in 2020, 6% of California’s population was
Black; however, 32.87% of death row inmates are Black.
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Research Journal, Summer, 1982, Vol. 7, No. 3, 543, 620 (1982).
Through data collection and interviews with current and past
appellate court justices, Davies found that “the low reversal rate
[in California] stems in substantial part from the frequent
application of the harmless error rule... [because it] tends to
reduce the determination of many legal issues to triviality.” Id. at
604. Davies posits that harmless error review creates a strong
“proclivity to affirm” cases in appellate courts’ quest for finality
and gives individual justices overly broad latitude to determine
which kinds of error matter and which don’t. Id.

The RJA drafters and the Legislators recognized the
danger these issues would pose, given the severe consequences of
over-sentencing members of particular minority groups to death.
In other words, applying a harmless error analysis to cases with
proven RJA violations would disproportionately risk the
constitutional rights of those already overrepresented on
California’s death row. This Court should, therefore, defer to the
Legislature’s intentional rejection of a prejudice analysis in

prospective RJA cases.

C. Violations of the RJA are not Subject to
Harmless Error Review.

The U.S. Constitution confers on criminal defendants the
right to a fair trial before an impartial jury. U.S. Const. amend.
V, VI. When racial bias is injected into a criminal trial, it
undermines those guarantees. Legal precedent firmly establishes
that when racially discriminatory conduct undermines the

integrity of the criminal legal system, the resulting error
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constitutes a structural defect—one that is not subject to a
prejudice analysis. The fundamental principle underlying these
decisions is that racial bias engenders particularly insidious
harms and unique concerns that are incompatible with harmless
error analysis. These concerns generally fall into two categories:
(1) the difficulty in identifying and measuring the impact of
explicit or implicit racial biases in a jury trial; and (2) the larger
societal, historical, and institutional concerns surrounding racial

bias and discrimination in our criminal legal system.

1. The impact of racial bias on a jury is detrimental
and cannot be proven harmless.

In all three cases before this Court, racially discriminatory
language was presented to the jury. An impartial jury—one that
1s not burdened by the racial bias introduced by the
government—is essential to a functioning and trusted justice
system. “The jury is a central foundation of our justice system
and our democracy. Whatever its imperfections in a particular
case, the jury is a necessary check on governmental power.” Peria-
Rodriguez v. Colorado, 580 U.S. 206, 211 (2017). This Court and
the U.S. Supreme Court have long held that errors threatening
the impartiality of the jury are structural errors. This is for good
reason. “The jury acts as a vital check against the wrongful
exercise of power by the State and its prosecutors.” Powers v.
Ohio, 499 U.S. 400, 411 (1991). When racial discrimination is
presented to the jury, it irreparably infects the integrity of the
jury’s verdict and “damages both the fact and the perception of

this guarantee.” Id. It then becomes impossible for appellate
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courts to measure its effect on that particular jury and public
confidence in the jury system more broadly.
2.  Racial bias has an invisible and unquantifiable
impact.

The impact of racial bias and discrimination on a trial
outcome cannot be adequately measured, and thus, racial bias
error cannot be subject to harmless error analysis. Harmless
error analysis requires a court to quantitatively assess a trial
error. Arizona v. Fulminante, 499 U.S. 279, 308 (1991). The
effects of some errors, however, are “simply too hard to measure.”
Weaver, 582 U.S. at 295. Those errors are deemed structural. Id.

An error that invites or incites racial bias is a structural
error because it shapes perceptions of credibility, guilt, and
punishment in ways that are imperceptible. See Dyer, 151 F.3d at
973, fn.2 (“The presence of a racially biased juror cannot be
harmless; the error requires a new trial without a showing of
actual prejudice.”); Rose v. Clark, 478 U.S. 570, 577 (1986)
(harmless error analysis applies only when the reviewing court
can determine the error’s impact on the verdict.).

Racial bias differs from ordinary evidentiary or procedural
error because it does not impact only discrete portions of a trial
record. Instead, it undermines the judicial process by shaping
jurors’ perceptions of evidence. Turner v. Murray, 476 U.S. 28
(1986). When racial bias is introduced to the jury, it is impossible
to know how that metastasizes through deliberations and the
verdict. A biased juror’s vote, for instance, cannot be dissected
from the collective deliberations to determine whether prejudice

altered the outcome. Jurors do not state whether racial prejudice
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shaped their assessment of witness credibility, how much weight
they gave particular evidence, or how they interpreted
demeanor.

In Batson, the Supreme Court recognized that when racial
bias shapes a jury, the results are too unpredictable to calculate.
476 U.S. 79 at 93. In Batson, the Court ruled that the
prosecutor’s use of peremptory challenges solely on the basis of
race violated the Equal Protection Clause of the Fourteenth
Amendment. Id. The Court held that this violation constituted
per se reversible error and did not consider whether the outcome
of the trial would have been different in the absence of the error.
Notably, the Court did not discuss prejudice or the potential
impact of the error on the trial’s outcome. It was not calculable or
relevant. Instead, the Court focused on its concern for the
fundamental fairness and integrity of the trial process and
reasoned, “by requiring trial courts to be sensitive to the racially
discriminatory use of peremptory challenges, our decision
enforces the mandate of equal protection and furthers the ends of
justice.” Id. at 99.

In Vasquez, 474 U.S. at 263, the Court used similar
reasoning to reject the government’s argument that racial bias in
grand jury selection was harmless error. The government argued
that Hillery’s subsequent fair trial and conviction cured any error
in the underlying grand jury selection. The Court disagreed,
holding that when an “error calls into question the objectivity of
those charged with bringing a defendant to judgment, a

reviewing court can neither indulge a presumption of regularity
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nor evaluate the resulting harm.” Id. at 263. Because the
offending judge’s motivations were hidden from view or
unascertainable, the Court held that it must presume that the
entire process was impaired, and the error required reversal. Id.
(“[W]hen a petit jury has been selected upon improper criteria or
has been exposed to prejudicial publicity, we have required
reversal of the conviction because the effect of the violation
cannot be ascertained.”)

In Peters v. Kiff, 407 U.S. 493 (1972), the Court reversed on
equal protection grounds a state conviction of a white defendant
when Black jurors had been arbitrarily excluded from grand and
petit jury service. The state argued that the error was harmless
because the defendant was not Black. Id. at 503. The plurality
opinion of Justice Marshall rejected the argument, stating that
the exclusion had a “potential impact that is too subtle and too
pervasive to admit of confinement to particular issues or
particular cases.” Id. It concluded that the “exclusion deprives the
jury of a perspective on human events that may have
unsuspected importance in any case that may be presented.” Id.

The Court’s reasoning applies just the same to racial bias
that the government introduces to the jury. The court in Peters
warned that “the opportunity to appeal to race prejudice is latent
In a vast range of issues, cutting across the entire fabric of our
society.” Id. The RJA was designed to protect defendants from the
unknowable and often subtle ways that racial bias can affect

people, including jurors, when it is introduced.
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In Buck v. Davis,580 U.S. 100 (2017), the high court held
that the impact of racial bias cannot be measured, even in cases
where the biased language is explicit. In Buck, defense counsel
called a forensic psychologist to testify that Mr. Buck was
unlikely to commit future violence in prison. Id. at 107. However,
the doctor also testified that because he was Black, Mr. Buck was
at a higher risk for violence. Id. Buck held, “[W]hen a jury hears
expert testimony that expressly makes a defendant’s race directly
pertinent on the question of life or death, the impact of that
evidence cannot be measured simply by how much airtime it
received at trial or how many pages it occupies in the record.
Some toxins can be deadly in small doses.” Id. at 121.

Here, like in Buck, explicit language used at trial “appealed
to a powerful racial stereotype—that of black men as ‘violence
prone,’ the impact of which cannot be adequately measured. Id.;
see also United States v. Cruz, 981 F.2d 659, 663-664 (2d Cir.
1992) (“Injection of a defendant’s ethnicity into a trial as evidence
of criminal behavior is self-evidently improper and prejudicial for
reasons that need no elaboration here.”); People v. Gutierrez, 2
Cal. 5th 1150 (2017) (reaffirming that racial prejudice introduces
an indeterminate influence into deliberations—one that defies
judicial quantification). This Court should not stray from the long
line of precedent established by the Supreme Court. Because the
impact of the racial language used in the cases before this Court
cannot be determined with the level of confidence required when
a defendant’s liberty is at stake, this Court should find that the

RJA violations asserted amount to structural errors.
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3. Implicit racial bias defies harmless error analysis.

Unlike explicit bias, implicit bias is “unstated and
unrecognized and operates outside of conscious awareness.”
United States v. Ray, 803 F.3d 244, 259-60 (6th Cir. 2015)
(internal citations omitted) (recognizing the “proven impact of
1mplicit biases on individuals’ behavior and decision-making”
while considering how referring to Defendant’s charges as “felon
in possession” may have unfairly prejudiced the jury). They are
“hidden, cognitive, or automatic biases,” but “pervasive and
powerful. . . [and] much more difficult to ascertain, measure, and
study than explicit biases.” Id.

Applying a harmless error standard to RJA violations
brought about by appeals to implicit bias demands an impossible
task: determining the extent to which unconscious thought
processes triggered by subtle, racially charged allusions infected
the criminal justice process.

The U.S. Supreme Court has repeatedly recognized that a
trial judge’s ability to impanel an impartial jury relies largely on
her immediate perceptions. See e.g. People v. Taylor, 5 Cal. App.
4th 1299, 1312 (1992); see also Rosales-Lopez v. United States,
451 U.S. 182, 188 (1981). Thus, appellate courts face two
substantial hurdles in remedying implicit RJA violations: first,
that implicit racial references must be recognized as racial
references before they can be addressed; and second, the inability
to glean from trial transcripts a “sense of timing, intonation, or
juror reaction.” Praatika Prasad, Implicit Racial Biases in

Prosecutorial Summations: Proposing an Integrated Response, 86
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Fordham L. Rev. 667 (2018) at 3117.

Reviewing courts cannot speculate as to what may or may
not have activated bias in the judge or jury with nothing to
inform them but an inanimate record. To establish by a
preponderance of the evidence that racial animus was exhibited
at trial is as far as the inquiry should extend. A reviewing court
will never be able to assess the way racial bias affected the
outcome accurately. See DeBrota, Steven D., Arguments
Appealing to Racial Prejudice: Uncertainty, Impartiality, and the
Harmless Error Doctrine, Ind. L. J.: Vol. 64: Iss. 2, Article 6
(1989) at 479. Jurors themselves are often unaware when implicit
bias is influencing their decisions. Because “[b]ias is seldom overt
and admitted” and more often “lies hidden and beneath the
surface,” People v. Taylor, 5 Cal. App. 4th at 1312-1313 (quoting
Smith v. Phillips, 455 U.S. 209, 221, 222 (1982) (conc. opn. by
O’Connor, J.)), the “simplest of racial cues’ can automatically
evoke racial stereotypes and affect the way jurors evaluate
evidence.” Prasad, Implicit Racial Biases in Prosecutorial
Summations, at 3101-02. When prosecutors insert racially coded
language into a trial, it activates, often subconsciously, jurors’
implicit biases lying beneath the surface. Id. at 3094.

The same is especially true for racialized animal imagery.
By using similes that implicitly allude to race, prosecutors appeal
to stereotypes that have historically been deployed to paint
people of color as having animalistic tendencies and “conjure up
violent images about the defendant in jurors’ minds.” Id. at 3105-

06. This subtle manipulation of jurors’ objectivity can often be
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more dangerous than overtly racist comments, for jurors are not
then on notice to self-regulate how stereotypes and other race-
based assumptions may be affecting their judgment. Id. at 3101-
02.

As a result, existing safeguards to protect a criminal
defendant from implicit racial biases are inadequate. For
example, jury instructions demanding that jurors make unbiased
decisions despite their inherent implicit biases cannot be relied
upon to safeguard a defendant’s constitutional rights effectively.
See Judicial Council of California Criminal Jury Instruction 209.
In Peria-Rodriguez v. Colorado, 580 U.S. 206 (2017), the Court
emphasized that racial bias is so corrosive that even ordinary
safeguards like voir dire, jury instructions, or even appellate
review cannot be trusted to reveal or contain it.

As such, subjecting RJA violations, which recognize the
limitations of these procedural safeguards, to harmless error
analysis would render the statute toothless against the harms
associated with implicit racial bias.

4. Racial Discrimination Undermines the Purpose
of a Jury Trial.

When enacting the RJA, the California Legislature
recognized that not only does discrimination affect individual
outcomes, but it also “undermines public confidence in the
fairness of the state’s system of justice and deprives Californians
of equal justice under law.” Assem. Bill No. 2542, § 2, subd. (a).
This is consistent with precedent recognizing the erosive effect of
racial bias on the entire jury system. “The right to a fair and

impartial jury is one of the most sacred and important of the

24



guaranties of the Constitution. Where it has been infringed, no
inquiry as to the sufficiency of the evidence to show guilt is
indulged and a conviction by a jury so selected must be set aside.”
People v. Wheeler, 22 Cal. 3d 258, 283 (1978) (citing People v.
Riggins, 159 Cal. 113, 120 (1910)). The Legislature also
acknowledged that “implicit bias, although often unintentional
and unconscious, may inject racism and unfairness into
proceedings,” in undetectable ways when it enacted the RJA.
Assem. Bill No. 2542, § 2(1). Its solution was clear: a mandatory
remedial scheme that does not attempt to quantify the
unquantifiable. Id.

Like in Vasquez, the impact of racial bias on Bankston,
Barrera, and Chhuon'’s trials is unascertainable beyond a
reasonable doubt or within a reasonable probability and therefore
requires reversal. In all three cases, racially charged language
was presented to the jury, but it would be impossible to
determine the impact of such language on the outcome. As such,
the RJA violations in all three cases defy harmless error analysis
because the Court cannot simply excise these errors from the
court record whilst analyzing the strength of the remaining
evidence.

Further, the defendants in Bankston, Barerra, and Chhuon
are arguably in a stronger position than Hillery because they did
not have fair trials following a biased indictment. In line with the
Vasquez Court’s holding, this Court should presume that the
entire process was impaired, and their convictions must be

reversed.
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D. Applying Harmless Error Review to RJA
Violations would Pose Serious Societal,
Historical, and Institutional Concerns.

The high court’s decisions on race-based structural errors
were not reached in a legal vacuum. These decisions make clear
that larger societal concerns anchored and animated the Court’s
reasoning. It is indisputable that racial discrimination occupies a
particularly pernicious place in our nation’s past and present. As
the high court noted in Pernia-Rodriguez, racial bias and
discrimination “implicates unique historical, constitutional, and
institutional concerns and, if left unaddressed, would risk
systemic injury to the administration of justice.” 580 U.S. 206 at
224. When a court permits any party to invite racial biases into a
criminal legal proceeding, it not only violates the criminal
defendant’s due process and equal protection rights, but it also
threatens public confidence in the criminal legal system. As the

Second Circuit aptly stated,

“[m]ore than just harm to the individual defendant is
involved...For the introduction of racial prejudice into a
trial helps further embed the already too deep impression
in public consciousness that there are two standards of
justice in the United States, one for whites and the other
for [B]lacks. Such an appearance of duality in our recently
troubled times is, quite simply, intolerable from the
standpoint of the future of our society.” United States ex rel.
Haynes v. McKendrick, 481 F.2d 152, 157 (2d Cir. 1973).

The Fifth Amendment guarantees a criminal defendant’s
right to a fair trial. U.S. Const. amend. V. Axiomatic to this right

1s the requirement that a defendant’s guilt or innocence be

determined by an impartial jury based on the evidence provided
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1irrespective of the defendant’s race, ethnicity, or national origin.
Courts treat errors that implicate race with caution, and the
presumption should be that errors that invite racial bias or
discrimination into a criminal legal proceeding should be deemed
structural errors incompatible with harmless error analysis.

When racial bias or discrimination is allowed to permeate a
defendant’s criminal proceeding, it perpetuates community harm
by reinforcing stigmas attached to minority groups. This Court
has expressed its concern with legal errors that have the
potential to further stigmatize vulnerable communities. While
not asked to review an error that implicated racial bias, in
Blackburn, this Court expressed its concern that allowing counsel
to waive a defendant’s right to a jury trial would further

stigmatize defendants with mental health disorders,

“Although we have not held that mentally disordered
offenders have a state or federal constitutional right to a
jury trial in commitment extension proceedings, this court
and the high court have long recognized that such
proceedings threaten the possibility of lasting stigma and a
significant deprivation of liberty.” Blackburn, 61 Cal. 4th at
1134.
Violations of the RJA should be analyzed through the same lens
as Blackburn. First, unlike in Blackburn, the RJA explicitly
creates a statutory right for all criminal defendants: the right to
a fair criminal proceeding in which the state may not use the
defendant’s race, ethnicity, or national origin to obtain a
conviction or seek a specific sentence. Second, it is irrefutable

that there are deep-rooted stigmas that continue to harm

communities of color. Third, we cannot ignore that criminal
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proceedings are public proceedings. Members of the community,
whether tied to the specific case on trial or not, may attend. What
could pose a greater threat to the structure, integrity, or public
perception of our criminal legal system than allowing a child, a
neighbor, or a family member to attend a criminal proceeding in
which a person from their community is denigrated and
dehumanized down to that of a jungle animal? When these
stigmas enter a criminal legal proceeding, in any form or degree,

1t amounts to a structural error that must be reversed.
CONCLUSION

Race-based errors are different. The Supreme Court has
declared, “All forms of improper bias pose challenges to the trial
process,” and courts therefore must “treat racial bias with added
precaution.” Penia-Rodriguez, 580 U.S. at 209. Appellate courts
cannot and should not be handed the impossible task of
determining how racial bias has affected an outcome once an RJA
violation is established. For the foregoing reasons, Amici
respectfully requests that this Court find that harmless error

analysis does not apply to RJA violations.
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