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IN THE SUPREME COURT OF THE STATE OF 
CALIFORNIA 

 
 
PEOPLE OF THE STATE OF 
CALIFORNIA, 

 
Plaintiff and Respondent, 

 
v. 
 

ANTHONY G. BANKSTON, 
 

Defendant and Appellant. 

Case No. S044739 
 
Los Angeles County 
Superior Court  
No. VA007955  

 
Capital Case 

  

APPELLANT’S FOURTH SUPPLEMENTAL OPENING 
BRIEF 

 
Five years ago, the people of California, through their duly 

elected representatives, enacted the California Racial Justice Act 

(Racial Justice Act or RJA),  1   with the express intent to address 

head-on the systemic racism that pervades California’s criminal 

justice system. The Legislature noted that existing precedent was 

inadequate to meet that purpose, citing, inter alia, Justice 

Brennan’s “fear of too much justice” dissent in McCleskey v. Kemp 

(1987) 481 U.S. 279, 339, a case in which the United States 

Supreme Court acknowledged that the Georgia death penalty 

 
1  Assem. Bill No. 2542 (2019-2020 Reg. Sess.) Stats. 2020, ch. 

317, (AB 2542), as amended by Assem. Bill Nos. 256 (2021-2022 
Reg. Sess.) & 1118 (2023-2024 Reg. Sess.) 
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system resulted in racially disparate outcomes, but nonetheless 

upheld Mr. McCleskey’s death sentence on the grounds that his case 

was not affected by purposeful discrimination. (AB 2542 § 2, subd. 

(e).) 

Following briefing and argument in three cases, People v. 

Bankston (S044739), People v. Barrera (S103358), and People v. 

Chhuon (S105403), the Court asked appellants whether the RJA 

can stand as written, or whether the Court must, in effect, amend 

the statute to allow reviewing courts to find racial bias or 

discrimination harmless. 

There are no state constitutional impediments to 

implementing the Racial Justice Act as the Legislature enacted it. 

Neither article VI, section 13 of the California Constitution, nor the 

voter initiative power, have ever been interpreted as limiting the 

Legislature’s ability to meaningfully target and remedy the effects of 

racial bias in the criminal justice system. 

The language and intent of the RJA is clear. The people of 

California intended to “eliminate racial bias from California’s 

criminal justice system because racism in any form or amount, at 

any stage of a criminal trial, is intolerable, inimical to a fair criminal 

justice system, is a miscarriage of justice under Article VI of the 

California Constitution, and violates the laws and Constitution of 

the State of California.” (AB 2542 § 2, subd. (i).) To the extent this 

Court questions the scope of the RJA as written, the remedy is to 

urge the Legislature to revise the statute. (See Jarman v. HCR 

ManorCare, Inc. (2020) 10 Cal.5th 375, 392 [“[W]e cannot and must 

not legislate by grafting onto section 1430(b) a remedy that the 
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Legislature has chosen not to include. . . . Instead, we look to the 

Legislature . . . to make any necessary adjustments or clarifications 

as it sees fit”].) 

 
  

ARTICLE VI, SECTION 13 OF THE CALIFORNIA 
CONSTITUTION DOES NOT REQUIRE A 

HARMLESS ERROR ANALYSIS ONCE AN RJA 
VIOLATION HAS BEEN ESTABLISHED 

The Court’s supplemental briefing order directed the parties 

to address the following question concerning violations of Penal 

Code  2   section 745, subdivision (a)(2): 

Once a violation of Penal Code section 745, subdivision 
(a)(2) is established on direct appeal, is an analysis for 
harmless error required under article VI, section 13 of 
the California Constitution before relief can be granted 
under Penal Code section 745, subdivision (e)(2), 
regardless of whether there is a statutory obligation to 
conduct a harmless error analysis under Penal Code 
section 745? 
The answer is “No.” Once a violation of section 745, 

subdivision (a)(2) is shown on direct appeal, article VI, section 13 of 

the California Constitution does not require a separate harmless 

error analysis.  

The RJA’s plain language, its broad remedial purpose, and 

judicial decisions interpreting the act all support this plain reading 

of the statute. This Court has recognized that article VI, section 13 

does not mandate a harmless error analysis for every error. Nor 

 
2  All further statutory references are to the Penal Code unless 

otherwise indicated. 
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does it limit the Legislature’s authority to recognize the substantive 

right to a justice system free of appeals to racial bias and deem that 

right essential to a fair trial. This Court has found that a statutory 

violation constitutes a miscarriage of justice when it is analogous to 

constitutional structural error. The Legislature recognized that an 

RJA violation is akin to constitutional structural error that inflicts 

systemic harm and evades harmless error review.  

A. The absence of a separate harmless error 
analysis is integral to the RJA’s remedial 
scheme. 

The fundamental task of construing a statute is to “‘ascertain 

the intent of the lawmakers so as to effectuate the purpose of the 

statute.’” (People v. Blackburn (2015) 61 Cal.4th 1113, 1123 

(Blackburn), citation omitted.) This begins “with the text, ‘giv[ing] 

the words their usual and ordinary meaning, while construing them 

in light of the statute as a whole and the statute’s purpose.’” (Ibid., 

citation omitted.) “If no ambiguity appears in the statutory 

language, we presume that the Legislature meant what it said, and 

the plain meaning of the statute controls.” (People v. Gray (2014) 58 

Cal.4th 901, 906.) 

The language of the RJA is clear. Violations established on 

direct appeal are not subject to harmless error analysis. Once the 

court finds a violation of the RJA, it “shall impose” one of the 

enumerated remedies. (§ 745, subd. (e).)  

If a conviction was sought or obtained in violation of the RJA, 

the court shall vacate the conviction and sentence. (§ 745, subd. 

(e)(2)(A).) If the court finds an RJA violation during sentencing 
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proceedings, the court must vacate the sentence as legally invalid. (§ 

745, subd. (e)(2)(B).)  

The sole exception to the mandatory remedial scheme is 

contained in section 745, subdivision (k). (See § 745, subd. (e) 

[defendant entitled to mandatory remedy “except as provided in 

subdivision (k)”].) Subdivision (k) states that for “petitions” in which 

judgment was entered before January 2021, and “only in those 

cases” a “petitioner” raising a claim under subdivisions (a)(1) or (2) 

is entitled to relief “unless the state proves beyond a reasonable 

doubt that the violation did not contribute to the judgment.” (§ 745, 

subd. (k).) This limited exception confirms the general rule that an 

RJA violation is per se reversible error because “when a legislature 

‘includes particular language in one section of a statute but omits it 

in another section of the same Act, it is generally presumed that [it] 

acts intentionally and purposely in the disparate inclusion or 

exclusion.’” (Gaines v. Fidelity National Title Ins. Co. (2016) 62 

Cal.4th 1081 (dis. opn. of Kruger, J.), quoting Russello v. United 

States (1983) 464 U.S. 16, 23.) 

This reading aligns with the RJA’s purpose as expressed in its 

legislative findings. (AB 2542 § 2 [findings and declarations].) 

Unlike “traditional legislative history materials (e.g., draft language 

of bills, committee reports, bill analyses)” the findings are entitled to 

“considerable weight” because they are “voted upon by the entire 

legislative body, enrolled and signed by the Governor[.]”  (Young v. 

Superior Court (2022) 79 Cal.App.5th 138, 157, citing California 

Housing Finance Agency v. Elliott (1976) 17 Cal.3d 575, 583.) 
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Findings are “upheld unless they are found to be unreasonable and 

arbitrary.” (California Housing Agency v. Elliot, supra, at p. 583.) 

The Legislature enacted the RJA “to eliminate racial bias 

from California’s criminal justice system” after concluding that 

“current law, as interpreted by the high courts, is insufficient to 

address discrimination in our justice system.” (AB 2542 § 2, subds. 

(c) & (i) [findings and declarations].) The Legislature crafted the 

RJA’s robust remedies because it recognized that racial bias has “a 

deleterious effect not only on individual criminal defendants but on 

our system of justice as a whole.” (Id. at § 2, subd. (a).) The RJA’s 

singular purpose is “to ensure that race plays no role at all in 

seeking or obtaining convictions or in sentencing.” (Id. at § 2, subd. 

(i).) The mandatory remedial scheme is fundamental to this 

objective.  

The Legislature tailored the RJA’s remedial scheme to 

counter the insidious effects of implicit racial bias, which “although 

often unintentional and unconscious, may inject racism and 

unfairness into proceedings similar to intentional bias.” (AB 2542 § 

2, subd. (i).)  3   The Legislature concluded that “all persons possess 

implicit biases” that “tend to disfavor people of color[.]” (Id. at § 2, 

subd. (g).) Scholarship cited in AB 2542 (id. at § 2, subd. (e)) 

 
3  This Court has also condemned unconscious bias as 

“intolerable” and recognized that “in addition to overt bigotry, 
inattention and complacency have allowed tacit toleration of the 
intolerable.” Supreme Court of California Issues Statement on 
Equality and Inclusion (June 11, 2020) <https://newsroom.courts. 
ca.gov/news/supreme-court-california-issues-statement-equality-  
and-inclusion> [as of September 24, 2025]. 
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concludes that implicit biases can be “equally strong” as explicit 

biases and warn they can be primed and activated with “dire 

consequences” (Goff et al., Not Yet Human: Implicit Knowledge, 

Historical Dehumanization, and Contemporary Consequences (2008) 

J. Pers. Soc. Psychol. 292, 294; accord, Prasad, Implicit Racial 

Biases in Prosecutorial Summations: Proposing an Integrated 

Response (2018) 86 Fordham L.Rev. 3091, 3099, 3102). This is 

especially true in a capital sentencing trial where the jury is 

required to make a normative and moral decision. (People v. Avila 

(2009) 46 Cal.4th 680, 724.) “Because of the range of discretion 

entrusted to a jury in a capital sentencing hearing, there is a unique 

opportunity for racial prejudice to operate but remain undetected.” 

(Turner v. Murray (1986) 476 U.S. 28, 35.) 

The Legislature considered existing law insufficient because it 

only addresses racial bias in its “most extreme and blatant forms.” 

(AB 2542 § 2, subd. (c).) “Existing precedent tolerates the use of 

racially incendiary or racially coded language, images, and racial 

stereotypes in criminal trials” which “often results in courts 

sanctioning racism in criminal trials[.]” (Id. at § 2, subds. (d) & (e), 

citing People v. Powell (2018) 6 Cal.5th 136, 183, [finding 

prosecutor’s description of the defendant as a ‘Bengal tiger’ was not 

prejudicial misconduct.) The Legislature’s dissatisfaction with the 

legal status quo and its commitment “to eliminate racial bias from 

California’s criminal justice system,” remove any doubt that it 

intended an RJA violation be per se reversible error: “[B]ecause 

racism in any form or amount, at any stage of a criminal trial, is 

intolerable, inimical to a fair criminal justice system, is a 
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miscarriage of justice under Article VI of the California Constitution 

and violates the laws and Constitution of the State of California.” 

(AB 2542 § 2, subd. (i), italics added.) The Legislature intended a 

violation of the RJA to fall within that “narrow category of 

circumstances” where the error is reversible per se. (In re Jesusa V. 

(2004) 32 Cal.4th 588, 624.) 

The stated goals of the RJA — “to eliminate racial bias from 

California’s criminal justice system” and “ensure that race plays no 

role at all” in convictions and sentencing — would be undermined by 

imposing a case-specific prejudice analysis for violations. The only 

two appellate court decisions to address the matter both concluded 

that the Legislature intended the RJA remedy provision to govern 

relief exclusively. (People v. Simmons (2023) 96 Cal.App.5th 323, 

337–339 (Simmons); People v. Stubblefield (2024) 107 Cal.App.5th 

896, rev. granted (Mar. 12, 2025, S289152) (Stubblefield).)   

In Simmons, supra, the court concluded that defense counsel 

was ineffective for failing to object to the prosecution’s closing 

argument that equated Mr. Simmons’s skin tone and “ethnic 

presentation” with deception. (96 Cal.App.5th at p. 336.) Turning to 

the issue of prejudice, the Simmons court noted the mandatory 

language of the RJA. (Id. at p. 337.) Citing the Legislature’s 

determination that “racism in any form or amount, at any stage of a 

criminal trial is intolerable, inimical to a fair criminal justice 

system, is a miscarriage of justice under Article VI of the California 

Constitution,” the Simmons court correctly concluded that the 

“statute forecloses any traditional case-specific harmless error 

analysis.” (Ibid., quoting AB 2542 § 2, subd. (i).) It also held, as the 
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Attorney General conceded in that case, that applying a structural 

error standard to violations of the RJA was within the Legislature’s 

constitutional power and did not violate article VI, section 13 of the 

California Constitution. (Id. at p. 339.) Stubblefield, supra, cited 

Simmons, and the plain language of section 745 and found that the 

RJA properly mandated relief for violations found on appeal from 

judgments predating January 1, 2021. (107 Cal.App.5th at p. 928.) 

 The RJA’s remedial provision is integral to its express 

purpose. An RJA violation proven on direct appeal is a miscarriage 

of justice that does not require a separate harmless error analysis. 

B. Article VI, section 13 does not mandate a 
harmless error analysis for RJA violations. 

 Article VI, section 13 of the California Constitution does not 

limit the Legislature’s plenary authority to enact a law that 

prohibits racial bias in the justice system or, as discussed below, to 

identify a violation of that law as a miscarriage of justice within the 

meaning of the constitution. (See discussion, infra, at subsection C 

and argument II.) Article VI, section 13 was enacted to prevent 

unnecessary reversals based on “‘technicalities’” and “‘unimportant 

errors.’” (Blackburn, supra, 61 Cal.4th at p. 1139 (conc. opn. of Liu, 

J.), citation omitted.) RJA violations are both significant and 

consequential. (See Miller-El v. Dretke (2005) 545 U.S. 231, 238 

[racial bias jeopardizes “the very integrity of the courts . . . ‘invites 

cynicism respecting the jury’s neutrality, and undermines public 

confidence in adjudication’”], citation omitted.) The Legislature’s 

decision to forgo a case-specific prejudice inquiry for RJA violations 

is consistent with how this Court has interpreted section 13.  
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A majority of this Court signed Justice Liu’s concurring 

opinion in Blackburn, supra, which reviewed “the text, history, and 

purpose of section 13.” (61 Cal.4th at p. 1138 (conc. opn. of Liu, J., 

joined by Werdegar, Cuellar, and Kruger, JJ.).) “Section 13 was 

adopted in 1966 as part of a general reorganization of the California 

Constitution. It derives from former article VI, section 4 1/2 (former 

section 4 1/2), which was added to the California Constitution in 

1911 when the voters approved Senate Constitutional Amendment 

No. 26.” (Ibid.) Before the addition of former section 4 1/2, “most 

trial errors were reviewed under the functional equivalent of an 

automatic reversal rule.” (Ibid.) Indeed, “the old rule [was] that 

prejudice is presumed from any error of law.” (People v. O’Bryan 

(1913) 165 Cal. 55, 65 (O’Bryan), italics added.) The old rule 

“incorporated a virtually irrebuttable presumption and thereby led 

almost automatically to reversals based on what were perceived to 

be the most technical and trivial of errors.” (People v. Brown (1988) 

46 Cal.3d 432, 467 (conc. opn. of Mosk, J.), citation omitted.) 

A majority of this Court agreed that “[t]he addition of former 

section 4 1/2 to the California Constitution changed the role of 

appellate courts by requiring review of ‘the entire cause including 

the evidence’ and permitting reversal only after finding a 

‘miscarriage of justice.’” (Blackburn, supra, 61 Cal.4th at p. 1138 

(conc. opn. of Liu, J.); accord, People v. Cahill (1993) 5 Cal.4th 478, 

501 (Cahill).)  

Legislative history confirms, however, that “former section 4 

1/2 was directed at trivial errors and was not meant or understood 

to provide that only an error affecting the outcome of a trial would 
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qualify as a miscarriage of justice.” (Blackburn, supra, 61 Cal.4th at 

p. 1139 (conc. opn. of Liu, J.), italics added.) Administering justice in 

a criminal case has always required that “guilt or innocence shall be 

determined by an orderly legal procedure, in which the substantial 

rights belonging to defendants shall be respected. (O’Bryan, supra, 

165 Cal. at p. 65.) The amendment’s sponsor wrote in the 1911 Voter 

Information Guide that “‘[t]he object of this amendment . . . is to 

render it unnecessary for the higher courts to grant the defendant in 

a criminal case a new trial for unimportant errors. It is designed to 

meet the ground of common complaint that criminals escape justice 

through technicalities.” (Blackburn, supra, 61 Cal.4th at pp. 1138-  

1139 (conc. opn. of Liu, J.), quoting Voter Information Guide, Special 

Elec. (Oct. 10, 1911) argument in favor of Sen. Const. Amend. No. 

26, p. 11 (1911 Voter Information Guide); accord, Cahill, supra, 5 

Cal.4th at p. 532 (dis. opn. of Mosk, J.) [“the ‘general purpose’ of 

former section 4 1/2 was simply to constitutionally preclude 

reversals in criminal cases by appellate courts, and the attendant 

loss of public confidence in the criminal justice system, when the 

errors committed at trial were ‘unimportant’ or ‘purely technical’”].)  4 

 
4  In the context of explaining what those “unimportant errors” 

were, the sponsoring senator “provided the following examples of the 
‘absurd lengths’ to which courts had gone in reversing ‘immaterial 
errors’: ‘In Missouri a case was reversed and the prisoner escaped 
conviction because the indictment alleged the deceased “instantly 
died” instead of charging according to the ancient formula that he 
“did then and there die.” In a Texas case the elimination of the letter 
“r” from the word “first” saved a murderer from the gallows, when 
his guilt was absolutely determined. In our own state a conviction 
for murder was set aside because the indictment failed to state that 
the man killed was a human being.’” Blackburn, supra, 61 Cal.4th 
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RJA violations are not the kind of minor or technical 

violations covered by article VI, section 13. The Legislature found 

that conduct prohibited by the RJA “has a deleterious effect not only 

on individual criminal defendants but on our system of justice as a 

whole.” (AB 2542 § 2, subd. (a).) “Discrimination undermines public 

confidence in the fairness of the state’s system of justice and 

deprives Californians of equal justice under law.” (Ibid.) The 

Legislature concluded that an RJA violation was a miscarriage of 

justice because it was both “intolerable[] [and] inimical to a fair 

criminal justice system[.]” (Id. at § 2, subd. (i).) 

The RJA announced a broad substantive right that falls 

outside section 13’s ambit. By its terms, section 13 is limited to the 

following grounds: “misdirection of the jury, or of the improper 

admission or rejection of evidence, or for any error as to any matter 

of pleading, or for any error as to any matter of procedure.” (Cal. 

Const., art. VI, § 13.) The RJA, in contrast, established a 

substantive right to a criminal justice system without racial, ethnic, 

or national origin bias. To enforce that right, the RJA regulates 

more than procedure or pleading and prohibits more than 

misdirection of the jury. It prohibits the state from seeking or 

 

at p. 1139 (conc. opn. of Liu, J.), quoting 1911 Voter Information 
Guide, supra, argument in favor of Sen. Const. Amend. No. 26, pp. 
11-12; see also People v. Brown, supra, 46 Cal.3d at p. 466 (conc. 
opn. of Mosk, J.) (recounting further reversals for trivial errors, i.e., 
of robbery conviction on ground that indictment was fatally 
defective in failing to specify that property taken did not belong to 
defendant, and of larceny conviction on ground that indictment 
misspelled the word “larceny” as “larcey” and thereby failed to 
describe an offense). 
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obtaining convictions or sentences on the basis of race. (§ 745, subd. 

(a).) It prohibits parties from exhibiting racial or ethnic bias or 

animus towards the defendant. (§ 745, subd. (a)(1).) It bars racially 

discriminatory language at trial, whether purposeful or not. (§ 745, 

subd. (a)(2).) And it prohibits seeking or imposing disproportionally 

severe sentences on the basis of race. (§ 745, subds. (a)(3) & (a)(4).) 

The case of People v. Superior Court (Zamudio) (2000) 23 

Cal.4th 183, 192 (Zamudio) offers an instructive contrast. Zamudio 

held that a plea colloquy without the immigration advisements 

prescribed by section 1016.5 cannot be vacated without a showing of 

prejudice even though section 1016.5’s plain language directed that 

the court “shall vacate the judgment[.]” (Id. at p. 196.) The Court 

found the error subject to article VI, section 13 because section 

1016.5 was a procedural protection and nothing suggested the 

Legislature intended it be an “‘essential element of a fair trial or due 

process.’” (Id. at pp. 196-197, citation omitted.) “We see no indication 

that the Legislature intended section 1016.5 to operate as an 

exception.” (Id. at p. 198.) 

The RJA, in contrast, contains ample evidence that the 

Legislature considered its protections essential to a fair trial. The 

Legislature enacted the RJA out of concern that “[d]iscrimination 

undermines . . . the fairness of the state’s system of justice and 

deprives Californians of equal justice under law.” (AB 2542 § 2, 

subd. (a).) The Legislature concluded the objective of “a fair system 

of justice that upholds our democratic ideals” required the 

government to “acknowledge and seek to remedy th[e] reality” “that 

race pervades our system of justice.” (Id. at § 2, subd. (b).) The 
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Legislature cited the “growing awareness that no degree or amount 

of racial bias is tolerable in a fair and just criminal justice system”  

and declared its intent “to eliminate racial bias from California’s 

criminal justice system because racism in any form or amount, at 

any stage of a criminal trial, is intolerable, inimical to a fair criminal 

justice system[.]” (Id. at § 2, subds. (h) & (i).) Relying on these 

observations, the Legislature declared that racial bias in any form or 

amount was a “miscarriage of justice under Article VI of the 

California Constitution[.]” (Id. at § 2, subd. (i).)  

C. An RJA violation is a miscarriage of justice 
because it is analogous to constitutional 
structural error. 

 An appellant who has established state-law error “must 

typically demonstrate that ‘it is reasonably probable that a result 

more favorable to [the defendant] would have been reached in the 

absence of the error.’” (Blackburn, supra, 61 Cal.4th at p. 1132, 

quoting People v. Watson (1956) 46 Cal.2d 818, 836 (Watson); see 

People v. Braxton (2004) 34 Cal.4th 798, 817 [section 13’s 

miscarriage of justice standard “applies to state law errors 

generally”].) “‘[S]ome errors,’” however, “‘are not susceptible to the 

“ordinary” or “generally applicable” harmless-error analysis—i.e., 

the Watson “reasonably probable” standard—and may require 

reversal of the judgment notwithstanding the strength of the 

evidence contained in the record in a particular case.’” (Blackburn, 

supra, 61 Cal.4th at p. 1132, quoting People v. Lightsey (2012) 54 

Cal.4th 668, 699 (Lightsey).) This is “consistent with the language of 

article VI, section 13, whose phrase ‘miscarriage of justice’ 
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encompasses not only errors affecting the outcome of the case, but 

also certain procedural errors that may or may not have affected the 

outcome.” (Ibid.) Watson “did not hold that former section 4 1/2 

mandated the . . . ‘reasonable probability’ standard as the only ‘test’ 

that could be employed when harmless-error analysis is 

appropriate, but simply defined that standard as the ‘test’ that was 

‘generally applicable.’” (Cahill, supra, 5 Cal.4th at p. 536 (dis. opn. of 

Mosk, J.), quoting Watson, supra, 46 Cal.2d at p. 836, italics added 

by Cahill; see Blackburn, supra, 61 Cal.4th at p. 1138 (conc. opn. of 

Liu, J.), [“Of course, the qualifier is all-important here”].) 

This Court has specifically rejected the argument that 

“Watson is the definitive articulation” of the phrase miscarriage of 

justice “for all types of error.” (People v. Brown, supra, 46 Cal.3d at 

p. 447.) More recently, a majority of this Court agreed, “[t]o the 

extent that the conception of justice embodied in our state 

Constitution encompasses concerns beyond the outcomes of cases, 

section 13 contemplates that some errors are reversible on grounds 

other than their likely effect on the outcome of a particular case.” 

(Blackburn, supra, 61 Cal.4th at p. 1138 (conc. opn. of Liu, J.).) 

Section 13’s reference to “‘miscarriage of justice’ . . . does not 

simply mean that a guilty man has escaped, or that an innocent 

man has been convicted. It is equally applicable to cases where the 

acquittal or the conviction has resulted from some form of trial in 

which the essential rights of the people or of the defendant were 

disregarded or denied.” (People v. Weatherford (1945) 27 Cal.2d 401, 

420; see also Blackburn, supra, 61 Cal.4th at p. 1142 (conc. opn. of 

Liu, J.); O’Bryan, supra, 165 Cal. at p. 65 [“When we speak of 
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administering ‘justice’ in criminal cases, . . . we mean something 

more than merely ascertaining whether an accused is or is not 

guilty. It is an essential part of justice that the question of guilt or 

innocence shall be determined by an orderly legal procedure, in 

which the substantial rights belonging to defendants shall be 

respected”].) The Court has relied on this reasoning to find that 

statutory violations similar to constitutional structural error 

constitute a miscarriage of justice. 

In Lightsey, supra, this Court held that the trial court’s 

“failure to appoint counsel to represent defendant at the competency 

proceedings in violation of section 1368 constitutes a reversible 

miscarriage of justice under article VI, section 13 of our state 

Constitution.” (54 Cal.4th at p. 702.) The Court declined to analyze 

the statutory deprivation under the Watson standard after finding it 

was analogous to the “‘total deprivation of the right to counsel.’” (Id. 

at pp. 699, quoting Arizona v. Fulminante (1991) 499 U.S. 279, 309.) 

The Court also found that the difficulty it encountered making a 

judgment about the effect of the deprivation of counsel warranted 

the per se reversal rule. (Id. at p. 701.) It concluded that, without 

counsel, the competency proceeding was “unreliable” and reversible 

per se. (Ibid.) 

In Blackburn, supra, the Court held that extending an 

involuntary commitment in violation of the defendant’s “statutory 

right to a jury trial [under Penal Code section 2972, subdivision (a)] . 

. . constitutes a miscarriage of justice and automatically requires 

reversal.” (61 Cal.4th at p. 1117.) Blackburn recognized the general 

rule that “a defendant who has established state-law error must 
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typically demonstrate that ‘it is reasonably probable that a result 

more favorable to [the defendant] would have been reached in the 

absence of the error.’” (Id. at p. 1132, quoting Lightsey, supra, 54 

Cal.4th at p. 699.) But this was not the only way to prove a 

miscarriage of justice under article VI, section 13 because “some 

errors . . . are not susceptible to ‘ordinary’ or ‘generally applicable’ 

harmless-error analysis.” (Ibid., quoting Lightsey, supra, at p. 699.) 

This included violations of “‘basic procedure’” guaranteed by a 

statutory scheme. (Id. at p. 1136, quoting Lightsey, supra, at p. 701.)  

The RJA guarantees the substantive right to a justice system 

free of racial bias and helps to define what constitutes “orderly legal 

procedure” under California law. (O’Bryan, supra, 165 Cal. at p. 65.)  

It is analogous to constitutional prohibitions against bias, which 

courts have long considered structural error. Racial bias, whether in 

violation of a statute or a constitutional provision, poses a unique 

threat to the “fact and the perception” of the justice system as “a 

vital check against the wrongful exercise of power by the State.” 

(Powers v. Ohio (1991) 499 U.S. 400, 411; accord AB 2542 § 2, subd. 

(a).) It visits a private as well as a public harm that not only 

deprives the accused person of equal justice but “poisons public 

confidence” in the judicial process. (Davis v. Ayala (2015) 576 U.S. 

257, 285; accord AB 2542 § 2, subd. (i).) Its harm extends beyond the 

individual defendant to “the law as an institution, . . . the 

community at large, and . . . the democratic ideal reflected in the 

processes of our courts.” (Rose v. Mitchell (1979) 443 U.S. 545, 556 

(Rose).) As the high court has observed, “discrimination on the basis 

of race, ‘odious in all aspects, is especially pernicious in the 
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administration of justice.’” (Peña-Rodriguez v. Colorado (2017) 580 

U.S. 206, 208 (Peña-Rodriguez), quoting Rose, supra, 443 U.S. at p. 

555.) In response to these concerns, the high court described the 

“constitutional rule that racial bias in the justice system must be 

addressed” as “necessary to prevent a systemic loss of confidence in 

jury verdicts, a confidence that is a central premise of the Sixth 

Amendment trial right.” (Peña-Rodriguez, supra, 580 U.S. at p. 208.) 

“All forms of improper bias pose challenges to the trial process. But 

there is a sound basis to treat racial bias with added precaution.” 

(Id. at p. 225.)  

The Legislature relied on the finding that racial bias 

threatened the legitimacy of the justice system when it identified an 

RJA violation as a miscarriage of justice. (AB 2542 § 2, subds. (a) & 

(i).) Constitutional structural error often implicates systemic 

concerns especially when it involves racial bias. For example, racial 

discrimination in the selection of grand jurors is per se reversible 

error because it “strikes at the fundamental values of our judicial 

system and our society as a whole.” (Rose, supra, 443 U.S. at p. 556.) 

Excluding jurors from the petit jury on the basis of race is reversible 

per se because it visits a special harm on the community and 

violates the individual’s right to a fair and impartial jury. (People v. 

Wheeler (1978) 22 Cal.3d 258, 283; Batson v. Kentucky (1986) 476 

U.S. 79, 87 [“The harm from discriminatory jury selection extends 

beyond that inflicted on the defendant and the excluded juror to 

touch the entire community”].)  

The RJA also recognized racial bias as elusive, both masked 

and disguised, as it “infect[s] decisionmaking in the criminal justice 
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system.” (AB 2542 § 2, subd. (h).) The difficulty assessing the effect 

of racial bias is another factor that suggests it is structural error. 

(See Weaver v. Massachusetts (2017) 582 U.S. 286, 295 [noting that 

“an error has been deemed structural if the effects of the error are 

simply too hard to measure”].) It is impossible to determine the 

impact of jurors’ subconscious biases, primed with racially 

discriminatory language during trial proceedings. Racial bias “is a 

thief which steals reason and makes unavailing intelligence—and 

sometimes even good faith efforts to be objective” but it is “seldom 

overt and admitted” and often “lies beneath the surface.” (People v. 

Taylor (1992) 5 Cal.App.4th 1299, 1312–13.) An individual juror 

may be unaware of their biases altogether. (Ibid.; Smith v. Phillips 

(1982) 455 U.S. 209, 221-222 (conc. opn. of O’Connor, J.).) In 

addition to epistemic obstacles, “‘[e]vidence of a juror’s mental 

process—how the juror reached a particular verdict, the effect of 

evidence or argument on the juror’s decisionmaking—is 

inadmissible.’” (In re Manriquez (2018) 5 Cal.5th 785, 799, quoting 

In re Boyette (2013) 56 Cal.4th 866, 894; Evid. Code § 1150, subd. 

(a).) In response to these challenges, the Legislature relied on the 

RJA’s objective observer standard to assess whether a trial had been 

poisoned by an appeal to racial bias and a miscarriage of justice has 

occurred. (§ 745, subd. (h)(4).) 

The RJA’s conclusion that an appeal to racial bias deprives 

the defendant of a fair trial by an orderly legal proceeding reflects 

the same concerns that animate constitutional structural error law. 

(See People v. Alexander (2010) 49 Cal.4th 846, 896 [noting that 

some errors result in a “‘miscarriage of justice’” regardless of the 
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evidence because they operate to deny the defendant “‘orderly legal 

procedure (or, in other words, a fair trial).’”] citation omitted.) An 

appeal to racial bias has a pernicious effect on decision making by 

activating implicit biases which “tend to disfavor people of color[.]” 

(AB 2542 § 2, subds. (a) & (g).) The Legislature relied on these 

findings to conclude that “racism in any form or amount, at any 

stage of a criminal trial, is intolerable, [and] inimical to a fair 

criminal justice system[.]” (Id. at § 2, subd. (i).) 

Courts have found constitutional violations implicating racial 

bias to be structural error because racial bias is fundamentally 

unfair. (See Weaver v. Massachusetts, supra, 582 U.S. at p. 295 [“an 

error has been deemed structural if the error always results in 

fundamental unfairness”].) For example, it is structural error when 

a judge harbors a racial bias against the defendant. (See Norris v. 

United States (11th Cir. 2016) 820 F.3d 1261, 1265-6 [judge who 

admitted he “had a difficult time adjudicating [Black men’s] cases 

and specifically disliked Norris based on the fact that Norris was a 

black man who pimped white women” if true would amount to a due 

process violation and structural error].) An appeal to racial or ethnic 

prejudice by the prosecution violates the defendant’s due process 

right to a fair trial and requires reversal. (United States v. Cabrera 

(9th Cir. 2000) 222 F.3d 590, 597) [detective’s trial testimony about 

the defendant’s Cuban origin and negative generalizations about the 

Cuban community required reversal because “[p]eople cannot be 

tried on the basis of their ethnic backgrounds or national origin”]; 

see United States ex rel. Haynes v. McKendrick (2d Cir. 1973) 481 

F.2d 152, 161 [affirming issuance of writ of habeas corpus resulting 
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from prosecution argument that introduced racial prejudice into the 

trial, without deciding whether error was subject to harmless error 

analysis but noting “[r]acially prejudicial remarks are, however, so 

likely to prevent the jury from deciding a case in an impartial 

manner and so difficult, if not impossible, to correct once introduced, 

that a good argument for applying a more absolute standard may be 

made”].)  5 

Even errors typically subject to harmless error review defy the 

normal rules when racial bias is at play. A claim of ineffective 

assistance of counsel must typically establish prejudice, i.e., that it 

is reasonably probable that, “but for counsel’s unprofessional errors, 

the result of the proceeding would have been different.” (Strickland 

v. Washington (1984) 466 U.S. 668, 694.) But when counsel’s 

deficient performance includes the presentation of evidence that 

“appealed to a powerful racial stereotype—that of black men as 

violence prone” prejudice is virtually presumed because “[s]ome 

toxins can be deadly in small doses.” (Buck v. Davis (2017) 580 U.S. 

100, 121-122.) 

In Miller v. North Carolina (4th Cir. 1978) 583 F.2d 701, the 

court found that appeals to racial bias in the prosecution’s 

summation defied harmless error under Chapman v. California 

(1967) 386 U.S. 18 (Chapman). The prosecution in Miller v. North 

Carolina, supra, argued during summation in the capital trial of 

 
5  The Second Circuit also concluded that an appeal to racial 

prejudice impugns the concept of equal protection of the laws 
because one of the purposes of the Equal Protection Clause is to 
eradicate racial considerations from criminal proceedings. United 
States ex rel. Haynes v. McKendrick, supra, 481 F.2d at pp. 158-159. 
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three Black men that the White victim could not have consented to 

have sexual intercourse with the defendants because “the average 

white woman abhors anything of this type in nature that had to do 

with a black man. It is innate within us, . . . .” (Id. at p. 704.) The 

court concluded the argument violated the defendants’ due process 

right to fair trial and was not harmless under Chapman because it 

fell within a category of violations which could never be harmless. 

(Id. at p. 708.) “Where the jury is exposed to highly prejudicial 

argument by the prosecutor’s calculated resort to racial prejudice on 

an issue as sensitive as consent to sexual intercourse in a 

prosecution for rape, we think that the prejudice engendered is so 

great that automatic reversal is required.” (Ibid.) 

California courts have also recognized that the impact of 

racial bias defies harmless error analysis. In People v. Singh (1936) 

11 Cal.App.2d 244, the court found it was “prejudicial misconduct 

for the prosecuting officer to argue to the jury in effect that it is 

characteristic of the Hindu race to murder their people in a 

mysterious manner, to mutilate their bodies, and to come into court 

and lie and to do all they can to defeat justice” because “[o]ur laws 

justify the conviction of an accused person only upon competent 

evidence of his guilt of a specific offense. It does not warrant a 

conviction by an appeal to race prejudice[.]” (Id. at pp. 256-257.) The 

court reached a similar conclusion in People v. Criscione (1981) 125 

Cal.App.3d 275, when it reversed a verdict in a sanity trial because 

of the prosecution’s argument that appellant’s violent attitudes and 

conduct toward the victim, and women in general, were not 

symptomatic of mental disease, but were the normal responses of a 
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man raised in traditional Italian culture. (Id. at p. 287.) “Because of 

the prosecutor’s conduct, no fair opportunity was ever afforded 

appellant to have such a determination made.” (Id. at p. 293.) 

Several states also recognize that appeals to racial bias during 

trial can never be harmless. In Washington v. Zamora (2022) 199 

Wash.2d 698 (Zamora), the Washington Supreme Court held that 

“racial or ethnic bias in the justice system so ‘fundamentally 

undermines the principle of equal justice and is so repugnant to the 

concept of an impartial trial’ that it requires a distinct set of 

standards.” (Id. at p. 709, citation omitted.) The court rejected the 

harmless error standard as insufficient to police bias in criminal 

trials because it found, just as the Legislature did in the RJA, that 

“past effort to address race-based prosecutorial misconduct by 

applying a harmless error standard has proved insufficient to deter 

such conduct[.]” (Compare id. at p. 722, with AB 2542 § 2, subd. (d).) 

Like the RJA, the Zamora court declared that when there is a trial 

error involving an appeal to “racial or ethnic prejudice, bias, or 

stereotypes, the resulting prejudice is incurable and requires 

reversal.” (Id. at p. 721.)  

The Delaware Supreme Court reached a similar conclusion in 

Weddington v. Delaware (1988) 545 A.2d 607, 614-615, when it 

recognized that “the right to a fair trial that is free of improper 

racial implications is so basic to the federal Constitution that an 

infringement upon that right can never be treated as harmless 

error.” At issue in Weddington was the prosecutor’s cross 

examination of the defendant, who was Black, regarding whether he 

went to Indiana because someone told him there were “loose white 
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women” there. (Id. at p. 610.) The trial court sustained the defense 

objection, ruled the question improper, and gave the jury a curative 

instruction. (Id. at p. 608.) The Delaware Supreme Court concluded 

that the cross examination raised the specter of racial bias based on 

a cultural fear of miscegenation and reversed without conducting a 

harmless error analysis. (Ibid.)  

The Minnesota Supreme Court reached a similar conclusion 

when it found a prosecution summation that “improperly injected 

race” into the proceeding was per se reversible error. (Minnesota v. 

Cabrera (2005) 700 N.W.2d 469, 471, 475.) The court noted that it 

normally reviewed prosecutorial misconduct claims for harmless 

error, but applied a per se reversal standard because it found that 

“improper injection of race ‘can affect a juror’s impartiality and must 

be removed from courtroom proceedings to the fullest extent 

possible.’ Affirming this conviction would undermine our strong 

commitment to rooting out bias, no matter how subtle, indirect, or 

veiled.” (Id. at p. 475, citation omitted.) 

In Massachusetts v. Dew (2023) 492 Mass. 254, the Supreme 

Judicial Court of Massachusetts held that when trial counsel 

harbors bigotry against persons of the defendant’s faith and race, no 

additional showing of prejudice was required to prove ineffective 

assistance of counsel because “‘prejudice [was] ‘inherent in the 

situation[.]’” (Id. at p. 265, citations omitted.) The court noted that it 

could not know whether counsel was motivated by anything other 

than defendant’s best interest, but neither could it credibly assume 

that his representation was not affected by his racist views. (Id. at p. 

267.) The court cited the “‘many invisible ways in which counsel’s 
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bias could have affected the proceeding’” as a reason for assuming 

prejudice. (Ibid., quoting Ellis v. Harrison (9th Cir. 2020) 947 F.3d 

555, 563 (conc. opn. of Nguyen, J.), brackets omitted.) Massachusetts 

v Dew responds to the California Legislature’s concern that existing 

precedent in our state offers “no recourse for a defendant whose own 

attorney harbors racial animus towards the defendant’s racial 

group[.]” (AB 2542 § 2, subd. (d).) 

The Legislature crafted the RJA to accord with existing 

precedent, which recognizes that the introduction of racial bias and 

racial discrimination into a criminal trial is a uniquely pernicious 

type of error. An RJA violation, like constitutional structural error, 

strikes at the very heart of the guarantee of a fair trial. It unleashes 

a toxin whose damage defies measurement as it corrodes the 

integrity of the justice system. Article VI, section 13 does not require 

harmless error analysis in this context.  

 
 

THE LEGISLATURE HAS THE AUTHORITY TO 
DECLARE AN RJA VIOLATION A MISCARRIAGE 

OF JUSTICE UNDER ARTICLE VI, SECTION 13 OF 
THE CALIFORNIA CONSTITUTION 

The Court’s supplemental briefing order also directed the 

parties to address the following question regarding the Legislature’s 

authority to identify a statutory violation as a miscarriage of justice: 

Does the Legislature have authority to declare that 
certain errors are a “miscarriage of justice” within the 
meaning of article VI, section 13 of the California 
Constitution and thereby obligate courts to reverse a 
judgment whenever such an error is found, even when 
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the error in question would otherwise be subject to 
review for harmless error? 
The answer is “Yes.” The Legislature has the authority to 

declare an RJA violation a miscarriage of justice and obviate the 

need for a separate harmless error analysis under article VI, section 

13 of the California Constitution. 

The Legislature has the inherent and plenary authority to 

enact laws that regulate the administration of criminal justice, 

subject only to those limits imposed by the federal and state 

constitutions. These laws are entitled to a presumption of 

constitutionality, particularly those ratified with constitutional 

constraints in mind, as is the case with the RJA. The reforms 

embodied in the RJA are consistent with the separation of powers 

guarantee. 

A. The RJA is a constitutionally authorized 
exercise of the Legislature’s plenary authority 
to regulate the administration of criminal law. 

“[U]nlike the United States Congress, which possesses only 

those specific powers delegated to it by the federal Constitution, it is 

well established that the California Legislature possesses plenary 

legislative authority except as specifically limited by the California 

Constitution.” (Marine Forests Society v. California Coastal Com. 

(2005) 36 Cal.4th 1, 31, citation omitted and original italics.) This 

Court has frequently observed that “[t]wo important consequences 

flow from this fact.” (Pacific Legal Foundation v. Brown (1981) 29 

Cal.3d 168, 180 (Brown), quoting Methodist Hosp. of Sacramento v. 

Saylor (1971) 5 Cal.3d 685, 691 (Methodist Hosp.).) First, “pursuant 

to that authority, ‘[t]he Legislature has the actual power to pass any 
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act it pleases,’ subject only to those limits that may arise elsewhere 

in the state or federal Constitutions.” (Howard Jarvis Taxpayers 

Assn. v. Padilla (2016) 62 Cal.4th 486, 498, quoting Nougues v. 

Douglass (1857) 7 Cal. 65, 70, original italics.) Second, “all 

intendments favor the exercise of the Legislature’s plenary 

authority: ‘If there is any doubt as to the Legislature’s power to act 

in any given case, the doubt should be resolved in favor of the 

Legislature’s action. Such restrictions and limitations (imposed by 

the Constitution) are to be construed strictly, and are not to be 

extended to include matters not covered by the language used.’” 

(California Redevelopment Assn. v. Matosantos (2011) 53 Cal.4th 

231, 253, quoting Methodist Hosp., supra, 5 Cal.3d at p. 691.) 

The “presumption of constitutionality accorded to legislative 

acts is particularly appropriate when the Legislature has enacted a 

statute with the relevant constitutional prescriptions clearly in 

mind.” (Brown, supra, 29 Cal.3d at p. 180.) “In such a case, the 

statute represents a considered legislative judgment as to the 

appropriate reach of the constitutional provision.” (Ibid.) “‘Although 

the ultimate constitutional interpretation must rest, of course, with 

the judiciary [see Marbury v. Madison (1803) 5 U.S. (1 Cranch) 137, 

176-180], a focused legislative judgment on the question enjoys 

significant weight and deference by the courts.’” (Property Reserve, 

Inc. v. Superior Court (2016) 1 Cal.5th 151, 192, quoting Brown, 

supra, 29 Cal.3d at p. 180.) 

The legislative findings demonstrate that the RJA was 

“enacted…with the relevant constitutional prescriptions clearly in 

mind.” (Brown, supra, 29 Cal.3d at p. 180.) This includes its 
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ultimate finding that “racism in any form or amount, at any stage of 

a criminal trial, is intolerable, inimical to a fair criminal justice 

system, is a miscarriage of justice under Article VI of the California 

Constitution, and violates the laws and Constitution of the State of 

California.” (AB 2542 § 2, subd. (i).) The reference to article VI, 

section 13 confirms that the RJA’s per se remedy reflected the 

“considered legislative judgment as to the appropriate reach of the 

constitutional provision.” (Brown, supra, 29 Cal.3d at p. 180.)  

This deference to the Legislature has special force when the 

issue concerns the interpretation of a constitutional term that 

otherwise lacks a single, fixed definition. As this Court instructed, 

nearly a century ago: 

Where a constitutional provision may well have either 
of two meanings, it is a fundamental rule of 
constitutional construction that, if the Legislature has 
by statute adopted one, its action in this respect is well-  
nigh, if not completely, controlling. When the 
Legislature has once construed the Constitution, for the 
courts then to place a different construction upon it 
means that they must declare void the action of the 
Legislature. It is no small matter for one branch of the 
government to annul the formal exercise by another 
and co-ordinate branch of power committed to the 
latter, and the courts should not and must not annul, as 
contrary to the Constitution, a statute passed by the 
Legislature, unless it can be said of the statute that it 
positively and certainly is opposed to the Constitution. 
This is elementary. But plainly this cannot be said of a 
statute which merely adopts one of two reasonable and 
possible constructions of the Constitution. 

(Pacific Indemnity Co. v. Industrial Accident Commission of 

California (1932) 215 Cal. 461, 464; accord, California Housing 

Finance Agency v. Patitucci (1978) 22 Cal.3d 171, 177, 179 
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(Patitucci); Delany v. Lowery (1944) 25 Cal.2d 561, 568-569 (Delany); 

Kaiser v. Hopkins (1936) 6 Cal.2d 537, 540 (Kaiser); Citizens for 

Hatton Canyon v. Department of Transportation (2003) 112 

Cal.App.4th 838, 844 [“It is well settled that where a constitutional 

provision is susceptible of two meanings and the Legislature has 

chosen one, it is controlling.”]; Young v. Dept. of Fish & Game (1981) 

124 Cal.App.3d 257, 273.) 

 That rule plainly applies here. The Court has explicitly 

described miscarriage of justice as having “no hard and fast 

definition.” (Herbert v. Lankershim (1937) 9 Cal.2d 409, 476; accord, 

People v. Musumeci (1955) 133 Cal.App.2d 354, 365.) Miscarriage of 

justice may refer to an error that is prejudicial under the state 

reasonable probability standard or the federal harmless beyond a 

reasonable doubt standard. (Watson, supra, 46 Cal.2d 818; 

Chapman, supra, 386 U.S. 18.) It also may refer to an error that by 

its nature requires reversal “without regard to the strength of the 

evidence received at trial.” (Cahill, supra, 5 Cal.4th at p. 493.) 

As this Court has reiterated, “‘[i]t is an essential part of 

justice that the question of guilt or innocence shall be determined by 

an orderly legal procedure, in which the substantial rights belonging 

to defendants shall be respected.’” (Blackburn, supra, 61 Cal.4th at 

p. 1132, quoting O’Bryan, supra, 165 Cal. at pp. 65-66.) When that 

norm has been breached, “it cannot be doubted that such judgment 

should be set aside even though there had been the clearest proof of 

guilt.” (Ibid.)  

The RJA reflects the Legislature’s considered judgment that 

an appeal to racial bias at trial is incompatible with the orderly legal 
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procedure in which the fundamental rights of the accused are 

respected. That judgment – and the consequent legislative 

determination that such appeals constitute a miscarriage of justice – 

must be respected by the courts “unless it can be said . . . that it 

positively and certainly is opposed to the constitution.” (Kaiser, 

supra, 6 Cal.2d at p. 540.) Because it is instead an entirely 

“reasonable and possible construction of the constitution,” it must be 

given effect.6 (Ibid.; accord, Patitucci, supra, 22 Cal.3d at pp. 177, 

179.) 

B. The Court has recognized the Legislature’s 
authority to enact mandatory remedial 
schemes.  

The Legislature has relied on its plenary authority over 

criminal proceedings to enact statutes that direct courts on how to 

resolve issues related to criminal judgments in various ways, 

including authorizing the court to vacate or modify a jury verdict or 

finding (§ 1181); defining the relief available on appeal from a 

criminal judgment (§ 1260); granting and limiting appellate 

 
6  Delany v. Lowery teaches that when the Legislature is 

empowered to regulate an area of the law, it has the authority to 
define terms used in constitutional provisions bearing on that area. 
Delany, supra, 25 Cal.2d at p. 569 (because Legislature is charged 
with passing laws regulating taxation, it is “authorized to define the 
term ‘improvements’ as used in the constitutional provisions on 
taxation”), citations omitted. There has never been any question 
about “the authority of the Legislature to … regulate criminal 
procedure.” People v. Foster (1926) 198 Cal. 112, 121; see also, People 
v. MacKey (1985) 176 Cal.App.3d 177, 187. It follows that the 
Legislature has plenary authority to define the term “miscarriage of 
justice.”  
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jurisdiction (§§ 1238, 1239); outlining the scope of appeals (§ 1259); 

and prohibiting reversal for technical errors or defects that do not 

affect the parties’ substantial rights. (§ 1258.) The Legislature 

expanded on this through the RJA to include how courts should 

adjudicate judgments arising from trials in which a significant 

actor7 made an appeal to racial bias. (§ 745, subds. (a)(2) & (h)(4).) 

This Court has repeatedly recognized the Legislature’s 

authority to enact remedies for statutory violations. For example, in 

People v. Sivongxxay (2017) 3 Cal.5th 151, the Court considered 

whether a violation of the statutory right to a jury trial waiver for 

special circumstance allegations was per se reversible error or was 

subject to harmless error review. (Id. at pp. 178-179.) The Court 

found that the error was subject to harmless error review because 

the relevant statutes and ballot materials did not indicate that the 

Legislature or electorate intended that the violation be reversible 

without regard to prejudice. (Id. at p. 179; see Zamudio, supra, 23 

Cal.4th at p. 198 [declining to find a violation of section 1016.5 

reversible without a showing of prejudice under article VI, section 

13 because there was “no indication that the Legislature intended 

section 1016.5 to operate as an exception”].) The Legislature’s 

authority to designate errors reversible per se would be irrelevant if 

it, in fact, lacked the authority to direct such a remedy.  8 

 
7  i.e., a “judge, an attorney, . . . a law enforcement officer 

involved in the case, an expert witness, or juror.” § 745, subd. (a)(1). 
8  In People v. Braxton, supra, the Court declined to apply 

section 1202’s per se remedy in lieu of a prejudice analysis under 
article VI, section 13 because section 1202 was enacted two years 
before article VI, section 13 and “must yield to the later amendment 
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In People v. Lynch, the Court considered whether the 

retroactive application of recently amended section 1170 required 

reversal or was subject to harmless error analysis. (People v. Lynch 

(2024) 16 Cal.5th 730, 748-749.) The Court concluded that a 

prejudice review was consistent with legislative intent because 

“neither the text of the statute nor the legislative history addressed 

the retroactive application of the amendment, and they say nothing 

about the appropriate standard of review.” (Id. at p. 754.) The Court 

noted that determining legislative intent can be “difficult, divisive, 

and time-consuming” and could be avoided altogether if the 

Legislature would make its intent explicit. (Id. at p. 755, quoting 

People v. Prudholme (2023) 914 Cal.5th 961, 979.) The Court 

repeated its request for the Legislature “‘to consider the retroactive 

application of new laws and to regularly express their intent 

regarding if and how they should be applied retroactively.’” (Ibid., 

quoting People v. Prudholme, supra, 914 Cal.5th at p. 980.) The 

Court’s call for the Legislature to indicate whether such convictions 

should be reversed automatically would be hollow if the Legislature 

lacked the authority to provide remedies for statutory violations. 

The Legislature relied on this authority in enacting the RJA.    

 

of the California Constitution, in 1911, imposing the miscarriage-of-  
justice limitation.” 34 Cal.4th at p. 817. Since section 1202 predated 
article VI, section 13, it could not have been enacted with the 
constitutional limit in mind. See Brown, supra, 29 Cal.3d at p. 180 
(deference to “legislative acts is particularly appropriate when the 
Legislature has enacted a statute with the relevant constitutional 
prescriptions clearly in mind.”) 
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C. The RJA’s remedial provisions do not violate 
separation of powers.  

The California Constitution article III, section 3 guarantees a 

separation of powers between the branches of state government. It 

states: “The powers of state government are legislative, executive, 

and judicial. Persons charged with the exercise of one power may 

not exercise either of the others except as permitted by this 

Constitution.” (Cal. Const., art. III, § 3.) Despite the boundaries of 

section 3, “California decisions long have recognized that, in reality, 

the separation of powers doctrine ‘does not mean that the three 

departments of our government are not in many respects mutually 

dependent’ [] or that the actions of one branch may not significantly 

affect those of another branch.” (Superior Court v. County of 

Mendocino (1996) 13 Cal.4th 45, 52, quoting Solberg v. Superior 

Court (1977) 19 Cal.3d 182, 191; Lockyer v. City & County of San 

Francisco (2004) 33 Cal.4th 1055, 1068.) The “true meaning” of 

separation of powers is “that the whole power of one these 

departments shall not be exercised by the same hands which 

possess the whole power of either of the other departments[.]” 

(People ex rel. McCauley v. Brooks (1860) 16 Cal. 11, 40, overruled on 

other grounds by Stratton v. Green (1872) 45 Cal. 149; see Parker v. 

Riley (1941) 18 Cal.2d 83, 89 [“primary purpose” of section 3 “is to 

prevent the combination in the hands of a single person, or group of 

[persons], the basic or fundamental powers of government.”]) 

The legislative branch does not violate separation of powers 

when it takes actions that “‘significantly affect’” the judicial branch 

so long as it does not “‘materially impair’” the judiciary’s “core 

functions.” (Carmel Valley Fire Prot. Dist. v. State (2001) 25 Cal.4th 
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287, 297-298, citations omitted.) This means the Legislature cannot, 

consistent with separation of powers, “decide cases” or “dictate to 

the Court how they shall decide a particular case[.]” (People ex rel. 

Smith v. Judge of Twelfth Dist. (1961) 17 Cal. 547, 559; Mandel v. 

Myers (1981) 29 Cal. 3d 531, 547 [the Legislature cannot set aside 

final court judgments on a case-by-case basis].) The power to decide 

cases is a core judicial function that the Legislature simply cannot 

exercise. (People v. Superior Court (On Tai Ho) (1974) 11 Cal.3d 59, 

66.) This Court has invalidated as contrary to the separation of 

power legislative measures that usurp the court’s inherent power to 

discipline attorneys or that interfere with the essential judicial 

function of dismissal. (See Hustedt v. Workers’ Comp. Appeals Bd. 

(1981) 30 Cal.3d 329, 339–341; People v. Superior Court (Romero) 

(1996) 13 Cal.4th 497.) 

The Legislature can “pass laws which furnish the bases of 

decision, and which laws the Judiciary are bound to obey” and “not 

only dictate a law for cases generally, but, in the absence of 

restrictive provisions, it can as well dictate a particular as a general 

law.” (People ex rel. Smith v. Judge of Twelfth Dist., supra, 17 Cal. at 

p. 559.) The Legislature’s “essential function embraces the far-  

reaching power to weigh competing interests and determine social 

policy. [Citations.]” (People v. Bunn (2002) 27 Cal.4th 1, 14-15.) It is 

the “creative element” of government. (Nougues v. Douglass, supra, 

7 Cal. at p. 70.) Relying on this power, the Legislature may 

reasonably regulate the court’s jurisdiction so long as the “method 

adopted by the Legislature for achieving its purpose was also 

reasonable.” (Solberg v. Superior Court, supra, 19 Cal.3d at p. 192.) 
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“To put the matter affirmatively and more simply, the Legislature 

may regulate the exercise of the jurisdiction of the courts by all 

reasonable means.” (Ibid.) 

The Legislature relied on this authority to enact California’s 

first harmless-error standard, codified at section 1258, nearly 40 

years before the adoption of article VI, section 4 1/2, the precursor to 

article VI, section 13. (Cahill, supra, 5 Cal.4th at p. 489, citing 

O’Bryan, supra, 165 Cal. at p. 63.)  9   Relying on section 1258, “even 

prior to the adoption of former section 4 1/2, appellate courts in 

California had recognized their authority to affirm a criminal 

conviction, despite the existence of error, when the error complained 

of was ‘trivial’ or did not affect a ‘substantial right’ of the defendant.” 

(Ibid.) 

The RJA does not implicate separation of powers concerns. It 

does not interfere with an essential judicial function. (See Hustedt v. 

Workers’ Comp. Appeals Bd., supra, 30 Cal.3d at pp. 339-341; People 

v. Superior Court (Romero), supra, 13 Cal.4th 497.) Nor does it 

unduly limit or expand the court’s jurisdiction. (See Chinn v. 

Superior Ct. of San Joaquin Cnty. (1909) 156 Cal. 478, 480.) Unlike 

section 1016.5, the statute at issue in Zamudio, supra, the RJA does 

not require reversal “where there was no injustice” or where the 

deprivation did not prejudice the defense. (23 Cal.4th at p. 195.) To 

the contrary, the Legislature considered the RJA’s protections as an 

 
9  Section 1258 remains in effect and requires that “[a]fter 

hearing the appeal, the Court must give judgment without regard to 
technical errors or defects, or to exceptions, which do not affect the 
substantial rights of the parties.” 
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“‘essential part of justice[.]’” (Id. at p. 196 quoting O’Bryan, supra, 

165 Cal. at p. 65.) It found that “[d]iscrimination undermines . . . the 

fairness of the state’s system of justice” and that the objective of “a 

fair system of justice that upholds our democratic ideals” required 

the government “to remedy th[e] reality” “that race pervades our 

system of justice.” (AB 2542 § 2, subds. (a) & (b).) The Legislature 

found that “no degree or amount of racial bias is tolerable in a fair 

and just criminal justice system” and that “racism in any form or 

amount, at any stage of a criminal trial, is intolerable, inimical to a 

fair criminal justice system[.]” (Id. at § 2, subds. (h) & (i).) These 

findings are entitled to substantial deference. (Brown, supra, 29 

Cal.3d at p. 180 [“a focused legislative judgment  . . . enjoys 

significant weight and deference by the courts.”])  

Nor does the RJA usurp the judiciary’s inherent power to 

decide cases. (See Parker v. Riley, supra, 18 Cal.2d at p. 89.) The 

court’s ultimate authority to determine whether there was a 

violation of the Act and therefore a miscarriage of justice remains 

undisturbed. The RJA guides this discretion by directing the court 

to consider whether an appeal to racial basis has occurred.  

 
 

VIOLATIONS OF THE ACT ARE MISCARRIAGES 
OF JUSTICE; SUBDIVISION (E)(3) DOES NOT 

AMEND THE BRIGGS INITIATIVE 

In its supplemental briefing order, the Court also directed the 

parties to address a two-part question concerning the death 

ineligibility provision contained in section 745, subdivision (e)(3):   
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(3)  If a Racial Justice Act violation has occurred, is the 
defendant ineligible for the death penalty under Penal 
Code section 745, subdivision (e)(3) regardless of 
whether the violation was prejudicial? If so, would 
reversal of a death judgment under Penal Code section 
745, subdivision (e)(3) without possibility of retrial on 
penalty be barred by the “Briggs Initiative” (Prop. 7, as 
approved by voters, Gen. Elec. (Nov. 7, 1978))?  
The answer to the first subpart of that question is “No.” A 

defendant is not ineligible for the death penalty regardless of 

whether the violation was prejudicial. A violation of subdivision (a) 

constitutes a miscarriage of justice, which requires no further 

prejudice analysis. (AB 2542 § 2, subd. (i) [“racism in any form or 

amount, at any stage of a criminal trial, is intolerable, inimical to a 

fair criminal justice system, is a miscarriage of justice under Article 

VI of the California Constitution, and violates the laws and 

Constitution of the State of California”].) In other words, the 

prejudice is inherent to the violation.  

The Legislature has good reasons for designating violations of 

subdivision (a) as miscarriages of justice, and it articulated them in 

the uncodified findings. (AB 2542 § 2.) Everyone, including jurors, 

has implicit biases. Those biases can be activated without our 

knowledge when we hear certain stereotypes, code words, or 

metaphors. And when those biases are activated, we resolve factual 

questions against defendants of a particular race, ethnicity, or 

national origin. The Legislature’s view, in that regard, does not 

differ from the instruction on implicit bias that is now a part of the 

standard jury instructions. (CALCRIM No. 209.) That instruction, 
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approved by the Judicial Council, explains the concept more fully:

 
   Using language during a trial that appeals to and activates 

racial or other bias is exactly the language the Legislature is 

targeting. (§ 745, subds. (a)(2) & (h)(4).) The Legislature has called 

the use of that language what it is – a miscarriage of justice. And 

there should be no airspace between its determination in that 

regard and the Court’s. But even if there were a gap, the Court does 

not undertake a separate prejudice analysis because, as discussed 

above, the Legislature is permitted to designate errors as a 

miscarriage of justice and it has done so with violations of section 

745, subdivision (a).  

The Legislature is also free to prescribe the remedies for a 

trial infected by racial bias, including ineligibility for the death 

penalty. Subdivision (e)(3), which provides that remedy, is not 
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barred by the Briggs Initiative (hereafter “Prop. 7”) as posited in the 

second part of the Court’s third question.  

Article II, section 10, subdivision (c) of the California 

Constitution prohibits the Legislature from amending an initiative 

statute without voter approval unless the initiative permits such 

amendment, and then, only in the manner permitted by the voters. 

(People v. Rojas (2023) 15 Cal.5th 561, 568 (Rojas); People v. 

Superior Court of Butte County (2020) 51 Cal.App.5th 896, 908.) 

Prop. 7 does not contain a provision enabling legislative 

amendment. However, the Legislature remains free to address a 

related and distinct area, or a matter that an initiative measure 

does not specifically authorize or prohibit. (Rojas, supra, 15 Cal. 5th 

at p. 568, citing People v. Superior Court (Pearson) (2010) 48 Cal.4th 

564, 571.)  

Prop. 7 increased the minimum punishments for first- and 

second-degree murder, restricted the post-sentence credit that could 

be earned against murder sentences for good behavior, and added 

several special circumstances to section 190, and modified others. It 

makes no mention of the remedies for racial bias. A remedy for 

racial bias, such as the one contained in subdivision (e)(3), is related 

to, but distinct from what the voters contemplated in Prop. 7.   

A provision enabling legislative amendment, however, 

predated Prop. 7’s passage. In 1972 the voters exercised their 

initiative power in the death penalty sphere for the first time. They 

enacted Proposition 17, which abrogated People v. Anderson (1972) 6 

Cal.3d 628, 656-657, and restored the death penalty in California. 

The voters accomplished this through an amendment to the 
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California Constitution. That amendment provides in pertinent 

part:  

All statutes of this State in effect on February 17, 1972 
[the day the Court decided Anderson], requiring, 
authorizing, imposing, or relating to the death penalty 
are in full force and effect, subject to legislative 
amendment or repeal by statute, initiative, or 
referendum. 

(Cal. Const., art. I, § 27.)  

The Legislature exercised its authority in 1973 to restore the 

death penalty in California following Furman v. Georgia (1972) 408 

U.S. 238. The Legislature exercised its authority again in 1977 

following Gregg v. Georgia (1976) 428 U.S. 153. The 1977 law is the 

framework for the current death penalty scheme. It limited the 

punishments of death and life imprisonment without possibility of 

parole to cases presenting one or more “special circumstances” and 

vested the jury with the task of weighing factors in aggravation and 

mitigation before selecting life imprisonment without possibility of 

parole or death. (See People v. Frierson (1979) 25 Cal.3d 142, 175-  

176.) When the voters enacted Prop. 7 in 1978 to increase the 

minimum punishments for murder (from 7 years-to-life for first 

degree murder to 25 years-to-life), limit credit earning for good 

behavior, and add special circumstances, they did not amend article 

I, section 27, or otherwise limit the Legislature’s ability to amend 

other aspects of the death penalty scheme. To make the 

amendments they did, the California Constitution required the 

voters to reenact each of the Penal Code sections being amended. 

(Cal. Const., art. IV, § 9 [“A section of a statute may not be amended 

unless the section is re-enacted as amended”].) Those technical 
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reenactments did not disturb the Legislature’s “power to amend the 

restated provisions through the ordinary legislative process.” 

(County of San Diego v. Commission on State Mandates (2018) 6 

Cal.5th 196, 214.)  

Even if article I, section 27, and the entire legislative history 

of the death penalty were ignored (but see County of San Diego v. 

Commission on State Mandates, supra, 6 Cal.5th at p. 212 

[considering history of legislative amendments when rejecting 

argument that initiatives prohibited such amendment]), subdivision 

(e)(3) still would not unconstitutionally amend Prop. 7. A statute 

amends an initiative when it is “designed to change the . . . initiative 

by adding or taking from it some particular provision” or by 

“prohibit[ing] what the initiative authorizes, or authoriz[ing] what 

the initiative prohibits.” (Pearson, supra, 48 Cal.4th at p. 571.) 

Courts will not invalidate a law enacted by the Legislature that does 

not impinge on “what the voters contemplated.” (Ibid.) 

The voters who enacted Prop. 7 were not presented with the 

question of how to resolve the problem of death judgments infected 

by racial bias. But six years earlier, when voters used the initiative 

process to restore the death penalty following People v. Anderson, 

supra, 6 Cal.3d at pp. 656-657, they did so on the assurance that it 

would be applied in a racially unbiased manner. (Voter Information 

Pamp., Gen. Elec. (Nov. 7, 1972), argument in favor of Prop. 17, p. 

43 [“Our criminal legal system, with its overriding concern for the 

rights of the accused, insures a fair trial . . . regardless of . . . race”].) 

Opponents warned “[a]s good as it is, our system of justice is human. 

The innocent have been executed, but well-to-do, educated white 
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men who have committed grisly murders are never executed.” (Id., 

rebuttal to argument in favor of Prop. 17, p. 43.) The proponents 

responded with another assurance: “The facts prove that in 

California there is no racist component in the unanimous decision 

by a jury to impose death.” (Id., rebuttal to argument against Prop. 

17, p. 44.) This commitment, undisturbed by Prop. 7, thus underpins 

California’s death penalty.  

Subdivision (e)(3) provides a remedy where those assurances 

have been broken. For that reason, it does not allow something the 

voters were trying to prohibit nor does it prohibit something the 

voters were trying to allow. (Pearson, supra, 48 Cal.4th at p. 571.) 

When the intent of a later enacted statute furthers the intent of a 

preceding initiative measure, courts consider that consistency in 

determining whether the former has unconstitutionally amended 

the latter. (Rojas, supra, 15 Cal.5th at p. 576.) Even when the 

legislature amends the definition of a term, e.g., “criminal street 

gang,” in a way that removes individuals from eligibility for 

maximum punishment under an initiative measure, e.g., the gang-  

murder special circumstance in Prop. 21, there is no infirmity when 

the legislature leaves the general paradigm intact and acts with an 

aligned purpose. (Ibid. [“consistent with the intent of Proposition 21 

to severely punish gang-related crimes, the Legislature in Assembly 

Bill 333 ‘redefined the term ‘criminal street gang’ so as to truly 

target the population of criminals for which an enhanced 

punishment is warranted’”].)   

The “Legislature remains free to address a related but distinct 

area or a matter that an initiative measure does not specifically 
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authorize or prohibit.” (People v. Kelly (2010) 47 Cal.4th 1008, 1025-

1026.) While Prop. 7 made changes to several sentencing statutes, 

the RJA did not add, amend, or repeal any of them. (See AB 2542 

[adding sections 745, 1473, 1473.7].) The minimum punishments for 

murder – what the voters were concerned with in Prop. 7 – remain 

unchanged. After the RJA, the general scheme still provides that 

the punishment for first degree murder is 25 years-to-life unless a 

special circumstance is found true which then subjects the 

defendant to life in prison without the possibility of parole, or death, 

depending on how the jury weighs the factors in aggravation and 

mitigation. Subdivision (e)(3) provides a remedy for racial bias but 

does not change the general sentencing scheme that continues to 

apply in every case.  

Courts have never found that the Legislature 

unconstitutionally amended voter initiatives when it changed the 

eligibility of certain individuals for the maximum punishment for 

murder. (See, e.g., Rojas, supra, 15 Cal.5th at p. 576 [Assembly Bill 

No. 333 did not unconstitutionally amend Prop. 21 by narrowing the 

class of individuals eligible for the gang-murder special 

circumstance]; People v. Superior Court (Gooden) 42 Cal.App.5th 

270, 279-289 [Senate Bill No. 1437 did not unconstitutionally amend 

Prop. 7 or Prop. 115 by narrowing the class of individuals eligible for 

first degree murder]; People v. Solis (2020) 46 Cal.App.5th 762, 775-  

784 [same].) Making ineligibility for the death penalty a remedy for 

a trial infected by racial bias accords with other laws that limit 

death eligibility for different reasons and is not the sort of change 
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that courts perceive as an impermissible encroachment on the 

voters’ initiative power.  

Subdivision (e)(3) may operate as a limitation on the 

maximum punishment for first degree murder by rendering a 

defendant ineligible for death, but the voters weren’t concerned with 

the maximum punishment for murder; they were concerned with 

the minimum. (See People v. Jenkins (1995) 10 Cal.4th 234, 245, fn. 

7 [rejecting argument that the legislature unconstitutionally 

amended Prop. 7 when it increased the maximum punishment for 

murder, reasoning the “only reasonable construction . . . is that the 

term prescribed by section 190 establishes a ‘floor,’ i.e., a minimum 

term of imprisonment that a person convicted of murder is required 

to serve, and does not establish that a murderer must be sentenced 

under this statute to the exclusion of any other sentencing 

scheme”].) Nor were the voters erecting a scheme that made a death 

sentence mandatory. Mandatory death sentences had just been 

forbidden. (See Woodson v. North Carolina (1976) 428 U.S. 280 

[holding North Carolina’s mandatory death penalty scheme 

unconstitutional]; Rockwell v. Superior Court (1976) 18 Cal.3d 420, 

445 [holding California’s mandatory death penalty scheme 

unconstitutional].) Since the 1977 Legislature reinstated the death 

penalty in its modern non-mandatory form, juries have had the 

discretion to impose it (§ 190.3), courts have had the power to modify 

it (§ 190.4), courts have had the power to strike the special 

circumstances underlying it (§ 1385), and prosecutors have had the 

discretion to not even seek it (People v. Visciotti (1992) 2 Cal.4th 1, 
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78). Nothing in Prop. 7 operates as a limitation on those powers or 

the Legislature’s ability to create others.      

While the Legislature has created a remedy for a death 

judgment that has been infected by racial bias, that is not 

prohibiting something the voters sought to allow or allowing 

something the voters sought to prohibit. Prescribing a strong 

medicine for a death judgment that was infected by racial bias may 

be related to the maximum punishment for first-degree murder, but 

it is distinct from anything the voters were seeking to accomplish 

with Prop. 7. If anything, subdivision (e)(3) brings the modern death 

penalty scheme into compliance with its original vision as a device 

that must be applied in a racially unbiased way, if at all. 

/ / / 

/ / / 

/ / / 
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CONCLUSION 

Neither article VI, section 13 of the California Constitution 

nor Prop. 7 are impediments to this Court remedying racial bias 

during criminal trials in the manner prescribed by the Legislature. 

The Court must vacate Mr. Bankston’s convictions and sentence, 

declare them legally invalid, and remand for a new trial consistent 

with the RJA wherein Mr. Bankston “shall not” be eligible for the 

death penalty.  
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