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INTRODUCTION

In recent years, widespread employee misclassification has
deprived California workers of hard-won rights and protections.
Just as the California Legislature and public regulators,
including Amici, began to crack down on this menace, Proposition
22 was approved in 2020 following the most expensive campaign
to support a ballot proposition in United States history.

The adverse consequences followed quickly. Proposition 22
strips a century’s worth of employment protections—covering
compensation (e.g., minimum wages, overtime pay, and expense
reimbursements), meal and rest periods, sick leave and health
benefits, safety and health protections, anti-retaliation,
unemployment insurance, disability insurance, paid family leave,
and workers’ compensation—from an entire class of workers.

But Proposition 22’s sponsors over-reached. The law
1mpermissibly overrides the California Constitution’s explicit
delegation of authority over workers’ compensation to the
Legislature. Therefore, by its own terms, Proposition 22 is invalid

in its entirety.
ARGUMENT

1. Proposition 22 Conflicts with the California
Constitution.

Amici agree with Plaintiffs-Respondents’ arguments that
Bus. & Prof. Code, § 7451 conflicts with article XIV, section 4 of
the California Constitution and, therefore, that Proposition 22, by

its own terms, is invalid in its entirety. Amici further agree with
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Plaintiffs-Respondents that the invalidation of Proposition 22
would not have broader implications for the initiative power.

Amici will not repeat those arguments here.

1. Proposition 22 is Bad Policy That Harms Workers
and Our Municipalities.

Amici municipalities write separately to emphasize how a
ruling upholding Proposition 22, despite its constitutional
infirmities, will continue to harm our jurisdictions, including the

workers, residents, and public services within them.

A. Proposition 22 Is a New Form of Worker
Misclassification.

To understand the true nature of Proposition 22 requires a
short, three-part historical tour: California’s longstanding
commitment to protecting its workers through strong
employment laws, the rise of misclassification as the principal
method to circumvent these protections, and, finally, the
statutory and enforcement backlash to misclassification. This
historical context helps show the true intent of Proposition 22. It
1s simply worker misclassification in new form: the designation of
app-based drivers as independent contractors (rather than
employees), effectuated through an unconstitutional statutory
Initiative.

1. California has a long, rich history of protecting its
workers through statutory rights and benefits. Over a century
ago, the California Legislature sought to eliminate unpermitted
child labor. (Stats. 1905, ch. 17.) Shortly thereafter, it established
the Industrial Welfare Commission (IWC), and delegated to it the
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power “to fix minimum wages, maximum hours of work, and
standard conditions of labor.” (Frlekin v. Apple Inc. (2020) 8
Cal.5th 1038, 1045, citations and internal quotations omitted
(Frlekin).) To achieve these goals, the IWC promulgated a series
of industry- and occupation-specific “wage orders,” now codified in
the California Code of Regulations. (Morillion v. Royal Packing
Co. (2000) 22 Cal.4th 575, 581; see Cal. Code Regs., tit. 8, § 11000
et seq.)

In the ensuing decades, the California Legislature and
countless California cities and counties, including amici
jurisdictions, have enacted laws to provide California employees
crucial rights and benefits, covering: employee compensation
(e.g., minimum wages (Lab. Code, §§ 1182.12, 1197),! overtime
pay (Lab. Code, § 510), business expense reimbursements (Lab.
Code, § 2802), meal and rest periods (Lab. Code, §§ 226.7, 512),
sick leave and health benefits (Lab. Code, § 245 et seq.),2 safety
and health protections (Lab. Code, § 6300 et seq.), notice of
layoffs (Lab. Code, § 1400 et seq.), retaliation (Lab. Code, §§ 98.6,
subd. (a), 132a, subd. (1), 6310, subd. (a)), unemployment
insurance (Unemp. Ins. Code, § 100 et seq.), disability insurance

(Unemp. Ins. Code, § 2601 et seq.), paid family leave (Unemp Ins.

1 Amici San Francisco, Oakland and San Diego have
enacted local minimum wage laws. (See San Francisco Labor &
Employment Code (S.F. Lab. & Emp. Code), art. 1; Oakland
Municipal Code gOak Mun. Code) 5.92. 020 San Diego
Municipal Code (S.D. Mun. Code), ch. 3, art. 9, § 39. 0101 et seq.)

2 Amici San Francisco, Oakland, and San Diego have
enacted local sick leave and health care laws. (See S.F. Lab. &
Emp. Code, art. 11 [sick leave]; S.F. Lab. & Emi) Code, art. 21
[health care] Oak. Mun. Code, § 5.92.030 [sick leave]; and S.D.
Mun. Code, ch. 3, art. 9, § 39. 0101 et seq. [smk leave]. )
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Code, § 3300 et seq.),? and workers’ compensation (Lab. Code, §
3200 et seq.). The Legislature has also enacted various
enforcement mechanisms to secure these rights, including the
Labor Code Private Attorneys General Act of 2004 and the Wage
Theft Prevention Act of 2011.

These laws “reflect the strong public policy favoring
protection of workers’ general welfare and society’s interest in a
stable job market.” (Cash v. Winn (2012) 205 Cal.App.4th 1285,
1297, internal quotations omitted.) They “are to be construed so
as to promote employee protection.” (Frlekin, supra, 8 Cal.5th at
p. 1046, internal quotations omitted.)

2. As California and its localities has enacted more laws to
protect employees, unscrupulous employers have increasingly
sought to evade them. In recent years, the chief method of
evasion has been misclassification—i.e., treating workers as
independent contractors when they are, in fact, employees.

In Dynamex Operations W., Inc. v. Superior Court (2018) 4
Cal.5th 903, rehearing denied (June 20, 2018) (Dynamex), this
Court succinctly distilled the incentives and consequences

assoclated with worker misclassification:

[T]he risk that workers who should be treated
as employees may be improperly misclassified
as independent contractors 1s significant in
light of the potentially substantial economic
incentives tﬁat a business may have in
mischaracterizing some workers as
independent contractors. Such incentives
include the unfair competitive advantage the
business may obtain over competitors that
properly classify similar workers as employees

3 Amici San Francisco enacted a paid parental leave law.
(S.F. Lab. & Emp. Code, art. 14.)
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and that thereby assume the fiscal and other
responsibilities and burdens that an employer
owes to its employees. In recent years, the
relevant regulatory agencies of both the federal
and state governments have declared that the
misclassification of workers as independent
contractors rather than employees is a very
serious problem, depriving federal and state
governments of billions of dollars in tax
revenue and millions of workers of the labor
law protections to which they are entitled.

(Id. at p. 913, footnote omitted.)

One prominent study estimates that companies avoid up to
thirty percent of payroll, equipment, benefits, and tax costs by
misclassifying workers as independent contractors. (National
Employment Law Project, Independent Contractor
Misclassification Imposes Huge Costs on Workers and Federal
and State Treasuries (Oct. 26, 2020) <https://tinyurl.com/
S5ezvibte> [as of Mar. 31, 2024].)

These powerful incentives have taken hold of many
employers and industries. Employee misclassification is a
persistent problem in many of California’s high-growth
industries, including home care, janitorial, trucking, delivery,
construction, personal services, hospitality and restaurants and,
more recently, in app-dispatched jobs.

According to a National Employment Law Project report,
state-level task forces, commissions, and research teams (using
agency audits along with unemployment insurance and workers’
compensation data) have concluded that “10 to 30 percent of
employers (or more) misclassify their employees as independent
contractors, which indicates that several million workers

nationally may be misclassified.” (National Employment Law
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Project, Independent Contractor Misclassification Imposes Huge
Costs on Workers and Federal and State Treasuries (Oct. 26 2020)
<https://tinyurl. com/4zrfptpk> [as of Mar. 31, 2024] pp. 2-6.)

3. In response to the growing problem of worker
misclassification, the Legislature and public agencies have
sought to crack down. Soon after Dynamex, the Legislature
codified and extended the decision by enacting Assembly Bill 5
(AB5). (Stats. 2019, ch. 296). In so doing, the Legislature agreed
with this Court’s findings regarding “the harm to misclassified
workers who lose significant workplace protections, the
unfairness to employers who must compete with companies that
misclassify, and the loss to the state of needed revenue from
companies that use misclassification to avoid [financial]
obligations.” (Stats. 2019, ch. 296, § 1, subd. (b).) In enacting
AB5, and codifying the ABC Test, the Legislature sought “to
ensure workers who are currently exploited by being
misclassified as independent contractors ... have the basic rights
and protections they deserve under the law, including a
minimum wage, workers’ compensation ... , unemployment
insurance, paid sick leave, and paid family leave.” (Id. at subd.
(e).)

The Legislature also empowered various California public
entities—including some amici—to prosecute civil actions and
obtain “injunctive relief to prevent the continued
misclassification of employees as independent contractors.” (Lab.

Code, § 2786; Stats. 2020, ch. 38 (A.B. 2257).)
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These developments enabled these municipalities and other
California public entities, who have witnessed first-hand the
proliferation of worker misclassification in our jurisdictions, to
effectively combat this pernicious practice. Here are just a few of
the enforcement actions in recent years where we have recovered
millions of dollars in unpaid wages and required businesses to
reclassify their workers:

o In November 2021, San Francisco resolved an

investigation against DoorDash for over $5 million in

restitution for healthcare benefits for nearly 4,500

misclassified delivery drivers (San Francisco City

Attorney’s Office, San Francisco Secures Over $5 Million

Settlement for DoorDash Workers (Nov. 22, 2021)

<https://tinyurl.com/mvruv42e> [as of Mar. 31, 2024]);

o In October 2022, San Diego resolved a statewide

misclassification lawsuit against Instacart for $40 million

in unpaid wages for 125,000 California Instacart workers

(San Diego City Attorney’s Office, City Attorney Delivers for

Instacart Workers (Oct. 10. 2022) <https://tinyurl.com/

yf9hnbsc> [as of Mar. 31, 2024));

o In January 2023, San Francisco resolved an

Iinvestigation against Instacart for over $5 million in

restitution for over 5,000 misclassified delivery drivers who

were denied their right to health care expenditures under

San Francisco law (San Francisco City Attorney’s Office,

San Francisco secures over $5 million settlement for
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Instacart workers (Jan. 12, 2023) <https://tinyurl.com/
mrydujr8> [as of Mar. 31, 2024]); and

o In February 2024, San Francisco secured a judgment
and injunction to resolve litigation against Qwick, Inc., a
hospitality staffing company, for misclassifying thousands
of temporary workers. The judgment requires Qwick to pay
$1.5 million to over 6,000 workers in unpaid overtime
wages, establish a sick leave bank for eligible workers of up
to $350,000, and permanently reclassify its thousands of
temporary workers as employees (San Francisco City
Attorney’s Office, Chiu secures $2.1 million deal requiring
gig economy company to reclassify workers as employees
(Feb. 22, 2024) <https://tinyurl.com/ypsdadyz> [as of Mar.
31, 2024]).

B. Proposition 22 Harms Workers.

Proposition 22 establishes that if certain limited conditions

are met, “an app-based driver is an independent contractor and

not an employee.” (Bus. & Prof. Code, § 7451.) The simplicity of

these words belies their impact: Proposition 22 eviscerates a

century’s worth of rights and benefits for employees who happen

to be app-based drivers. As a result, app-based drivers working

long hours are often unable to make ends meet and to provide for

themselves and their families. And they are deprived of basic

protections afforded to workers who, through no fault of their

own, become unemployed, get sick, need to take care of sick loved

ones, are subjected to discrimination, or sustain an injury while
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working. A short summary of just some of the worker protections
eliminated by Proposition 22 puts this in sharp relief.

Compensation, Expenses, and Payroll Taxes: California

employees are entitled to be paid a minimum wage of $16.00 per
hour, time-and-a-half pay for hours worked in excess of 8 per day
and 40 per week, and double-time pay for hours worked in excess
of 12 per day. (See Lab. Code, §§ 510, 1182.12, 1197; Cal. Code
Regs., tit. 8, § 11090, subd. (3).)* These employees are further
entitled to be reimbursed for all business expenses, including
vehicle fuel and maintenance expenses. (Lab. Code, § 2802.) The
Internal Revenue Service (IRS) rate of 67 cents per mile is a
presumptively reasonable measure of vehicle-related expenses
under California Labor Code section 2802. (Gattuso v. Harte-
Hanks Shoppers, Inc. (2007) 42 Cal.4th 554, 569; see Internal
Revenue Service Notice 2024-08 (Dec. 2023) <https://tinyurl.com/
mrzpusnj> [as of Mar. 29, 2024] p. 2.)

Notably, these minimum wages, overtime wages, and
expense reimbursements apply to all “hours worked,” which
should include all the time from the start of a rideshare or
delivery shift through the end of the shift. (See Cal. Code Regs.,
tit. 8, § 11090, subd. (2)(G) [defining “Hours worked”]; Dynamex,

supra, 4 Cal.5th at p. 953 [courts must construe “hours worked”

4 In a pre-pandemic survey, more than one-third of San
Francisco Uger and Lyft drivers reported working more than 40
hours per week, on average, for one of these companies. (Benner
et al., On-Demand and On the Edge: Ride-Hailing & Delivery
Workers in San Francisco (May 5, 2020) U.C. Santa Cruz
<https://tinyurl.com/yb3qys7k> [as of Mar. 31, 2024].)
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definition liberally to achieve wage order’s terms and serve its
remedial purposes].)

In stark contrast, under Proposition 22, app-based drivers
are only paid for the time from when an app-based driver accepts
a rideshare or delivery request to when the app-based driver
completes that request. (Bus. & Prof. Code, §§ 7453, subd. (d)(4),
7463, subd. (j)), thus excluding the substantial time spent during
a shift driving and waiting for rides or deliveries (while logged on
and ready to work).5> And even for this artificially truncated work
period, app-based drivers are only entitled to 120 percent of the
minimum wage, zero overtime pay, and just thirty-five cents per
mile regardless of actual expenses that make driving for ride-
sharing companies possible in the first place. (Bus. & Prof. Code,
§§ 7453, subd. (d)(4), 7463 subd. (j); California State Treasurer,
Per-Mile Compensation Annual Adjustment for App-based Drivers
<https://tinyurl.com/2jjvmz46> [as of Apr. 1, 2024].)

California employees pay 7.65 percent of their wages as a
payroll tax to cover eligibility for Social Security and Medicare.
By contrast, drivers subject to Proposition 22 must pay a Self-
Employment Tax of 15.3 percent of their net earnings to cover
these two programs. For a full-time minimum wage-worker
(2,000 hours at $16 per hour), this amounts to annual tax

difference of $2,448.

5 According to an industry-funded study, drivers spend as
much as 37 percent of a shift logged into a shift, but without a
passenger. (Melissa Balding, et al., Estimating TNC Share of
VMT in Six U.S. Metropolitan Regions (Revision 1) (Aug. 6, 2019)
Fehr & Peers <https://tinyurl.com/5yvxjhcz> [as of Apr. 1, 2024]

p.7)
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Researchers with the University of California, Berkeley,
estimate that—after accounting for unpaid waiting time, under-
reimbursed expenses, and higher payroll taxes—the true wage of
app-based drivers is around $5.64/hour.¢ (See Ken Jacobs &
Michael Reich, The Uber/Lyft Ballot Initiative Guarantees Only
$5.64 an Hour (Oct. 31, 2019) UC Berkeley Labor Center & UC
Berkeley Center on Wage & Employment Dynamics
<https://tinyurl.com/2rx6m79u> [as of Mar. 31, 2024]; Ken Jacobs
& Michael Reich, The Effects of Proposition 22 on Driver
Earnings: Response to a Lyft-Funded Report by Dr. Christopher
Thornberg (Aug. 26, 2020) UC Berkeley Labor Center & UC
Berkeley Center on Wage & Employment Dynamics
<https://tinyurl.com/92knx8a4> [as of Mar. 31, 2024].)

Paid Sick Leave: California employees are entitled to one

hour of paid sick leave for every 30 hours worked. (Lab. Code, §
246, subd. (a).) By contrast, under Proposition 22, app-based

drivers are not entitled to any paid sick leave whatsoever.

6 Not only is this well below the state minimum wage, but
it is also less than one-fifth of “the hourly labor cost (including
wages, taxes, health care, etc.) for a driver with employee status
who is paid 120% of the California minimum wage”—which EPI
estimates is approximately $30.93. (See Lynn Rhinehart, Celine
McNicholas, Margaret Poydock & IThna Mangundayao,
Misclassification, the ABC Test, and Employee Status (June 16,
2021) EPI, <https://tinyurl.com/2s3j8pva> [as of April 2, 2024] p.
11; see also Martha Ockenfels-Martinez & Lili Farhang, Driving
Away Our Health: The Economic Insecurity of Working for Lyft
and Uber (Aug. 2019) Human Impact Partners & Gig Workers
Rising, <https://tinyurl.com/5bar57mn> [as of Mar. 31, 2024] p. 7
(hereinafter Gi Wgrker Health Report) [“In cities like San
Francisco, Los Angeles, and San Diego, Uber drivers earn less
than the locally mandated minimum wage once driving expenses,
Uber fees, self-employment taxes, and the cost of healt
insurance and other similar employee benefits are taken into
account.”].)
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Paid Rest Breaks: California employees are entitled to 10-

minute paid breaks every four hours worked. (Lab. Code, § 226.7;
Cal. Code Regs., tit. 8, § 11090, subd. (12).) By contrast, under
Proposition 22, app-based drivers are not entitled to any paid rest
time whatsoever.

Unemployment Insurance Benefits: Because all persons

benefit from “goods and services” offered to the public, California
law protects service providers against the harm of “periods of
unemployment.” (Unemp. Ins. Code, § 100.) California employees
(who have earned sufficient recent wages and become
unemployed through no fault of their own) are entitled to up to 26
weeks of unemployment insurance benefits at up to $450 per
week. (Unemp. Ins. Code, §§ 1280, 1281.) This results in a
maximum benefit amount of $11,700 per year. But contrary to
the state’s express policy, drivers subject to Proposition 22 are
not entitled to any form of unemployment insurance benefits
whatsoever.

Paid Family Leave. California employees (who have earned

sufficient recent wages) are entitled to up to eight weeks of paid
family leave benefits at up to $1,620 per week to care for a
seriously ill family member, bond with a new child, or address
needs related to a family member’s overseas military deployment.
(Unemp. Ins. Code, §§ 3301, 3303.) This results in a maximum
benefit amount of $12,960 per year. By contrast, under
Proposition 22, app-based drivers are not eligible for any paid

leave whatsoever.
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Disability Insurance Benefits. California employees (who

have earned sufficient recent wages) are entitled to up to 52
weeks of disability insurance benefits at up to $1,620 per week
when unable to work due to a non-work-related illness or injury,
either physical or mental. (Unemp. Ins. Code, §§ 2653, 2655.)
This results in a maximum benefit amount of $84,240 per year.
By contrast, under Proposition 22, app-based drivers are not
entitled to any non-occupational injury or illness benefits
whatsoever.

Prohibitions on Retaliation. California employees are

protected from myriad forms of workplace retaliation, including
termination or discipline for: reporting health and safety
violations (Lab. Code, § 6310, subd. (a)), pursuing wage theft
claims (Lab. Code, § 98.6, subd. (a)), and filing workers’
compensation claims (Lab. Code, § 132a, subd. (1)). By contrast,
under Proposition 22, the retaliation protections afforded to app-
based drivers are limited to a mandatory company policy that
prohibits retaliation stemming from complaints of sexual
harassment. (Bus. & Profs. Code, § 7457, subd. (a)(6).)

Occupational Safety and Health. California law requires all

employers to ensure a safe and healthy workplace. (Lab. Code,
§ 6300.) Among other things, employers must furnish safety
devices and safeguards (Lab. Code, § 6300) and establish an
Injury and Illness Prevention Program for all employees. (Lab.
Code, § 6401.7; Cal. Code Regs., tit. 8, § 3203.)

By contrast, under Proposition 22, app-based drivers are

not entitled to any analogous health and safety protections.
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Workers’ Compensation Benefits: Article XIV, section 4 of

the California Constitution “expressly declare[s]” a complete
system of workers’ compensation “to be the social public policy of
this State.” (Cal. Const., art. XIV, § 4.) A “complete system”
includes “full provision” for medical care and financial support for
injured workers or their dependents, “full provision for securing
safety in places of employment,” and the vesting of power in an
administrative body “to determine any dispute ... expeditiously,
mexpensively, and without incumbrance of any character.” (Ibid.)

Commencing in 1913—with numerous substantive and
procedural changes over the years—the Legislature has exercised
its article XIV power by adopting such a system, which “shall be
liberally construed by the courts with the purpose of extending
their benefits for the protection of persons injured in the course of
their employment.” (Lab. Code, § 3202; see Lab. Code, § 3200 et
seq.)

Today, for every workplace injury or illness, regardless of
fault, California’s employees are potentially entitled to: 1) all
medical treatment reasonably required to cure or relieve the
effects of the injury or illness, 2) temporary disability benefits to
partially replace wages lost as a result of the injury or illness, 3)
lifetime permanent disability benefits (when an employee does
not make a full recovery), 4) a voucher for education-related
retraining and/or skill enhancement, and 5) upon a fatality,
death benefits, including reasonable burial expenses and survivor

benefits. (Lab. Code, §§ 4213, 4659, 4703.5.)
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This suite of benefits is particularly important for drivers,
who suffer injuries at disproportionately high rates given the
nature of the work. (See California Dept. of Insurance and
California Public Utilities Commission, Joint Study of
Transportation Network Company (TNC) Insurance Coverage
Requirements in California (Dec. 31, 2017) <https://tinyurl.com/
ybsbkv6l> [as of Mar. 31, 2024] pp. 21, 23 [finding that from 2014
to 2016, insurance companies incurred $185.6 million in payouts
on 9,377 claims related to traffic accidents involving ridehailing
vehicles across Californial.)

By contrast, drivers subject to Proposition 22 are not
entitled to a remotely comparable system or suite of benefits.
There are no provisions for vocational training if a driver cannot
return to work, no compensation for permanent disability, a cap
on medical benefits, and no provision for an administrative body
to resolve disputes. (See Bus. & Profs. Code, § 7455.) Moreover,
these benefits are limited to “injuries” (not illnesses) and are only
available during “engaged time” (not when drivers are between
rides, logged on, and ready to work). (Ibid.)

In short, Proposition 22 harms workers in virtually every
respect, including compensation and expenses, paid sick leave,
paid rest breaks, unemployment insurance benefits, paid family
leave, disability insurance benefits, prohibitions on retaliation,
occupational safety and health, and workers’ compensation
benefits. And these harms “are not mere abstractions; they

represent real harms to real working people.” (People v. Uber,
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supra, 56 Cal.App.5th at p. 310 [quoting trial court order].)
Proposition 22 also disproportionately impacts workers of color.”
In the face of all these harms—all these foregone rights and
benefits—is there some counter-veiling upside for workers?
Unfortunately, no. Among the (supposed) chief purposes of
Proposition 22 is “[t]o protect the individual right of every app-
based rideshare and delivery driver to have the flexibility to set
their own hours for when, where, and how they work.” (Bus. &
Prof. Code, § 7450, subd. (b).) But this is a mirage. This flexibility
has always been available to businesses, whether they rely upon

contractors or employees. As this Court pointed out in Dynamex,

[i]f a business concludes that there are
economic or noneconomic advantages other
than avoiding the obligations imposed by the
wage order to be obtained by according greater
freedom of action to its workers, the business
1s, of course, free to adopt those conditions
while still treating the workers as employees
for purposes of the applicable wage order. Thus,
for example, if a business concludes that it
improves the morale and/or productivity of a
category of workers to affordp them the freedom
to set their own hours or to accept or decline a
particular assignment, the business may do so
while still treating the workers as employees
for purposes of the wage order.

(Dynamex, supra, 4 Cal.5th at p. 961, fn. 28.)

7 Nationwide and in the Bay Area, people of color are more
likely to earn money via app-based platforms. (See Risa Gelles-
Watnick & Monica Anderson, Racial and Ethnic Differences
Stand out in the U.S. Gig Workforce (Dec. 15, 2021) Pew Research
Center <https://tinyurl.com/25p6t6¢cs> [as of Mar. 31, 2024]; see
also Chris Benner, Erin Johansson, Kung Feng & Hays Witt, On-
Demand and On-the-Edge: Ride Hailing and Delivery Workers in
San Francisco, (May 5, 2020) UC Santa Cruz Institute for Social
Transformation. <https://tinyurl.com/3tuxnhmd> [as of Mar. 31,
2024Lp. 2 [study finding that 78% of representative sample of
ride-hailing an(i, delivery app workers in San Francisco are
workers of color].)
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C. Proposition 22 Harms Our Communities and
the Public.

The harms to app-based drivers created by Proposition 22
reverberate and extend to our families, communities, and public
coffers and services. “California courts have long recognized wage
and hours laws concern not only the health and welfare of the
workers themselves, but also the public health and general
welfare.” (Gould v. Maryland Sound Industries, Inc. (1995) 31
Cal.App.4th 1137, 1148, internal quotations omitted.) When
“minimum employment standards” are unmet, “the public will
often be left to assume the responsibility of the ill effects to
workers and their families resulting from substandard wages or
unhealthy and unsafe working conditions.” (Dynamex, supra, 4
Cal.5th at p. 953.) These ill-effects manifest in several different
areas.

1. For many families already struggling to afford the
necessities of life, the wholesale elimination of worker protection
laws (including minimum wage protections for all hours worked,
overtime, and expense reimbursement laws) can mean the
difference between needing to visit a food pantry or not. Amici
operate programs to support those who cannot afford food. For
example, San Francisco contracts with multiple community
partners to provide food support to hungry or food-insecure
residents, including the San Francisco-Marin Food Bank, which
manages a food pantry network; the County of Santa Clara does
the same, including by supporting the Second Harvest Food
Bank. Similarly, Oakland operates several programs providing

food to low-income residents and families. When workers make

32



less money, these types of local programs require higher levels of
government funding, forcing taxpayers to subsidize what the law
asks employers to contribute through wages and benefits. In
California, app-based drivers draw upon these public resources. A
study of Los Angeles ride-hail drivers revealed that one in five
reported using food stamps or other public benefits. (UCLA Inst.
for Research on Labor & Employment, More than a Gig: A Survey
of Ride-Hailing Drivers in Los Angeles (May 2018)
<https://tinyurl.com/msbzz7c7> [as of Mar. 31, 2024] p. 15.)

2. Denying app-based drivers basic employment rights also
ripples into the housing market. Housing shortages and
homelessness are some of the most pressing issues facing Amici’s
residents. When earning lower wages, app-based drivers may
miss rent payments and grapple with evictions. It may lead to an
Iincrease in rates of homelessness, or at the very least, housing
instability and unaffordability. To mitigate the housing crisis, our
jurisdictions already fund a range of housing programs including
shelters, transitional housing, and permanent supportive
housing. (E.g., City of Oakland, Fiscal Year 2021-23 Adopted
Policy Budget (June 2021) <https://tinyurl.com/2s3esxuz> [as of
Mar. 31, 2024]; Cnty. of Santa Clara Office of Supportive
Housing, Home <https://tinyurl.com/2u83s2vr> [as of Apr. 2,
2024]; S.F. Dept. Homelessness & Supportive Housing, Housing
Program Types <https://tinyurl.com/sfnbr5uv> [as of Mar. 31,
2024]; City of San Diego, Mayor Gloria Announces New Funding
Awards for Bridge to Home Program
<https://tinyurl.com/ywhcbwsv> [as of March 31, 2024].) Demand
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for these programs only increases when app-based drivers earn
lower wages and cannot afford the growing cost of housing.

3. Under Proposition 22, app-based drivers are likely
suffering a range of adverse health consequences. They are
denied a complete system of workers’ compensation (and
associated benefits), denied paid sick days, and denied paid
family leave. They earn less money, and are thus less able to
purchase health insurance. Under these circumstances, app-
based drivers forego necessary medical treatments or the kind of
care that can prevent more serious hospitalizations.® Without
paid family leave or paid sick days, app-based drivers also keep
working to avoid losing vital income, in turn further risking their
and other’s health. Studies report that drivers are prone to a
range of medical issues. Drivers in California report experiencing
musculoskeletal disorders and chronic pain in their backs and
knees as a result of sitting for many hours a day in their cars.
Drivers also report headaches, fatigue, and dehydration as a
result of their work, not to mention the mental toll of the job,
which many say has led them to experience anxiety and
depression. (Gig Worker Health Report at pp. 12-15.)

These negative consequences are particularly important for
jurisdictions, like San Francisco and Santa Clara, that fund and

operate public safety net hospitals. When drivers lack the

8 A lack of adequate health care coverage can pose fatal
consequences—one study found that “uninsured people had a
35% higher chance of dying at the hospital for the same
diagnoses as someone with health insurance.” (Gig Worker Health
Report at pp. 16-17.)
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support of workers’ compensation or the health benefits they
would otherwise receive, our localities are often forced to expend
resources through our hospitals, mental health programs, or
other clinics to assist.

4. The wholesale exclusion of an entire class of workers
from employee status also directly harms public coffers. “[T]he
misclassification of workers as independent contractors rather
than employees is a very serious problem, depriving federal and
state governments of billions of dollars in tax revenue and
millions of workers of the labor law protections to which they are
entitled.” (Dynamex, supra, 4 Cal.5th at p. 913.)

One clear example of this in California is with the state’s
Unemployment Insurance Trust Fund. Uber and Lyft alone
evaded paying $413 million into this fund between 2014 and
2019. (See Ken Jacobs & Michael Reich, What Would Uber and
Lyft Owe to the State Unemployment Insurance Fund? (May 2020)
UC Berkeley Labor Center & UC Berkeley Center on Wage &
Employment Dynamics <https://tinyurl.com/4utz96ry> [as of
Mar. 31, 2024] p. 1.) Under Proposition 22, they have continued
to evade these otherwise obligatory tax payments on behalf of

their app-based drivers.

CONCLUSION

The California Constitution explicitly delegates authority
over workers’ compensation to the Legislature. Proposition 22
impermissibly overrides this authority and it does so to plainly

strip app-based drivers of their rights. This new form of
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misclassification is bad policy that harms workers and our
communities. The Court of Appeal decision should be reversed in
part. This Court should hold that section 7451 conflicts with
article XIV, section 4 and, therefore, that Proposition 22, by its

own terms, is invalid in its entirety.
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