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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

THE PEOPLE OF THE STATE OF CALIFORNIA, | No. S044739
Plaintiff and Respondent,
V.

ANTHONY GEORGE BANKSTON,
Defendant and Appellant.

Automatic Appeal,
Los Angeles County Superior Court Case No. VA007955

APPLICATION FOR PERMISSION TO FILE
AMICUS CURIAE BRIEF

TO THE HONORABLE PATRICIA GUERRERO, CHIEF JUSTICE AND
THE HONORABLE ASSOCIATE JUSTICES OF THE SUPREME
COURT OF THE STATE OF CALIFORNIA:

The Office of the District Attorney for the County of San Luis
Obispo hereby respectfully submits this application to file an amicus brief
in the above captioned matter. Our interest in this matter stems from a
previous request by the California Court of Appeal, Second Appellate
District, Division Six, to file an amicus curiae letter brief in the matter of
People v. Richard Garcia, case number B330884.

In the Garcia matter, the Court of Appeal specifically requested that
the District Attorney address “the constitutionality of Code of Civil
Procedure section 231.7, subdivision (j) [rule of automatic reversal without
resort to the entire record].” Our office filed our letter brief on April 8,
2025, and we were also permitted to address the court in oral argument on

July 10, 2025; the matter was submitted at the conclusion of argument.



The issues before this Court in Penal Code section 745 are closely
related to the issues our office briefed and argued in Garcia; thus, we
respectfully apply to be granted amicus status in order to provide helpful
input to the Court in response to the questions it has raised in the instant
matter. This case raises matters of great concern to prosecutors. The
questions this Court has raised in the instant and companion cases go to the
heart of the proper role and meaning of the separation of powers doctrine,
as it relates to the power of the Legislature to decide matters that have long
been the province of the judiciary.

The undersigned is a Senior Deputy District Attorney for the County
of San Luis Obispo and has served as a prosecutor for just over 40 years.
The Office of the District Attorney, County of San Luis Obispo, is keenly
interested in these issues based on its prior involvement in the Garcia
matter, and its overarching commitment to justice for all parties and
stakeholders in criminal cases. The applicant is familiar with the questions
involved in this case and the scope of their application. The undersigned
has over 35 years of appellate experience, and has filed amicus briefs in this
Court in nine cases concerning various subjects (predominantly bearing
upon indeterminate sentencing and parole issues).

Consequently, additional argument and briefing on these points will
be helpful, and for these reasons the District Attorney for the County of San
Luis Obispo, respectfully requests that this court accept the attached brief
and permit it to appear as amicus curiae.

Pursuant to Rule 8.520(f)(4), applicant states that no party nor
counsel for a party in this appeal authored in whole or in part the proposed
amicus brief, nor made any monetary contribution to fund the preparation
or submission of the proposed amicus brief. Applicant further states that no

person or entity made any monetary contribution to fund the preparation or



submission of the proposed amicus brief other than the Office of the
District Attorney, County of San Luis Obispo.

For these reasons, applicant asks this Court to permit the filing of the
attached brief and allow the District Attorney for the County of San Luis

Obispo to appear as amicus curiae.

DATE: September 18, 2025 Respectfully submitted,

DAN DOW
District Attorney
San Luis Obispo County

By: /s/
RICHARD J. SACHS
Senior Deputy District Attorney
San Luis Obispo County

Attorneys for Amicus Curiae



ISSUES PRESENTED

This Court framed the issues as follows:

(1) Once a violation of Penal Code section 745, subdivision (a)(2) is
established on direct appeal, is an analysis for harmless error
required under Article VI, section 13 of the California Constitution
before relief can be granted under Penal Code section 745,
subdivision (e)(2), regardless of whether there is a statutory
obligation to conduct a harmless error analysis under Penal Code
section 7457

(2) Does the Legislature have authority to declare that certain errors are
a “miscarriage of justice” within the meaning of Article VI, section
13 of the California Constitution and thereby obligate courts to
reverse a judgment whenever such an error is found, even when the
error in question would otherwise be subject to review for harmless
error?

(3) If a Racial Justice Act violation has occurred, is the defendant
ineligible for the death penalty under Penal Code section 745,
subdivision (e)(3) regardless of whether the violation was
prejudicial? If so, would reversal of a death judgment under Penal
Code section 745, subdivision (e)(3) without possibility of retrial on
penalty be barred by the “Briggs Initiative” (Prop. 7, as approved
by voters, Gen. Elec. (Nov. 7, 1978))?



I.

UNLESS A VIOLATION OF PENAL CODE
SECTION 745, SUBDIVISION (a)(2), IS
DETERMINED TO BE STRUCTURAL IN
NATURE, AN ANALYSIS FOR HARMLESS
ERROR IS REQUIRED UNDER ARTICLE VI,
SECTION 13 OF THE CALIFORNIA
CONSTITUTION, BEFORE RELIEF CAN BE
GRANTED UNDER PENAL CODE SECTION
745, SUBDIVISION (e)(2)

A. The Statutory and Constitutional Provisions at Issue
Penal Code! section 745, subdivision (a)(2), reads in
pertinent part as follows:

The state shall not seek or obtain a criminal conviction

or seek, obtain, or impose a sentence on the basis of race,
ethnicity, or national origin. A violation is established if the
defendant proves, by a preponderance of the evidence, any of
the following:

(2) During the defendant's trial, in court and during the
proceedings, the judge, an attorney in the case, a law
enforcement officer involved in the case, an expert witness, or
juror, used racially discriminatory language about the
defendant's race, ethnicity, or national origin, or otherwise
exhibited bias or animus towards the defendant because of the
defendant's race, ethnicity, or national origin, whether or not
purposeful.

(Ibid.)

The question this Court has raised is whether after any violation of
this provision is an analysis for harmless error required under Article VI,

section 13 of the California Constitution before the relief can be granted

! Unless otherwise specified, all statutory references are to the Penal Code.



under section 745, subdivision (€)(2),% “regardless of whether there is a
statutory obligation to conduct a harmless error analysis under Penal Code
section 745.”

For the reasons which follow, Amicus believes that if the error is not
found to be structural, then the constitution’s harmless error analysis can
and must be applied in light of the long-standing rule that constitutional
provisions trump statutory measures. (See e.g., Krolikowski v. San Diego
City Employees Retirement System (2018) 24 Cal.App.5th 537, 553; see
also, Argument II, post, p. 15.) Moreover, no two cases are identical in all
aspects, and each must be analyzed based on the unique circumstances
present. As will be seen, a one size fits all approach violates the California
Constitution.

This Court references the California Constitution provision in
framing the issue, and asks whether its existence compels the conclusion
that a case specific prejudice analysis must be conducted before the relief
specified in the statute can be applied. Article VI, section 13 of the
California Constitution reads as follows:

No judgment shall be set aside, or new trial granted, in any
cause, on the grounds of misdirection of the jury, or of the
improper admission or rejection of evidence, or for any error
as to any matter of pleading, or for any error as to any matter
of procedure, unless, after an examination of the entire cause,
including the evidence, the court shall be of the opinion that
the error complained of has resulted in a miscarriage of
justice.

(Ibid.)

2 Subdivision (¢)(2) provides in pertinent part as follows: “After a judgment
has been entered, if the court finds that a conviction was sought or obtained
in violation of subdivision (a), the court shall vacate the conviction and
sentence, find that it is legally invalid, and order new proceedings
consistent with subdivision (a).” (/bid.)



In general, the purpose of this constitutional provision is to ensure
that, before a reviewing court takes the serious action of reversing a
criminal conviction, it finds that an actual miscarriage of justice occurred.
Historically, “prejudice [wa]s presumed from any error of law,” and so
almost any trial error required reversal. (People v. O ’Bryan (1913) 165
Cal. 55, 65; People v. Blackburn (2015) 61 Cal.4th 1113, 1138-1139
(conc. opn. of Liu, J).) Appellate courts reviewed only “pure questions of
law. They did not review the facts underlying judgments to determine
whether they supported a conviction despite an error at trial.” (/bid.)

A sea change occurred in 1911 when California voters approved
former Article VI, section 4 1/2 of the California Constitution, the
predecessor to section 13. (Blackburn, supra, 61 Cal.4th at p. 1138 (conc.
opn. of Liu, J.).) That section “changed the role of appellate courts by
requiring review of ‘the entire cause including the evidence’ and
permitting reversal only after finding a ‘miscarriage of justice.”” (Ibid.) Its
purpose was to prevent unnecessary reversals “‘for unimportant errors,’”
and to address the ““common complaint that criminals escape justice

999

through technicalities.”” (/d. at p. 1139, quoting Voter Information Guide,
Special Elec. (Oct. 10, 1911) argument in favor of Sen. Const. Amend. No.
26, p. 11; see also O’Bryan, supra, 165 Cal. at p. 64 [reviewing courts
were sometimes required to grant new trials for “technical errors or
omissions, even though a review of the evidence, if such review could
legally have been undertaken, . . . would have shown that the guilt of the
accused had been established beyond question and by means of a
procedure which was substantially fair and just”].)

Under current law, most errors must be evaluated to determine
whether they amount to a miscarriage of justice. (See People v. Braxton

(2004) 34 Cal.4th 798, 817.) A miscarriage of justice in this context

requires that there be a showing, based upon an examination of the entire



record, of a reasonable probability that the error substantially influenced
the conviction. (People v. Watson (1956) 46 Cal.2d 818, 836.)

Enshrined in the Constitution, this provision is commonly known as
the “harmless error” test, and generally prohibits reversals unless the
reviewing court is of the opinion that it is reasonably probable that a result
more favorable to the appealing party would have been reached in the
absence of the error. (See generally, People v. Jackson (1970) 3
Cal.App.3d 921, 939; People v. Hopper (1969) 268 Cal.App.2d 774, 778,;
see also, People v. Rodriguez (1996) 50 Cal.App.4th 1013, 1026-1035.)

The harmless error test applies to constitutional as well as
nonconstitutional errors. (People v. Cahill (1993) 5 Cal.4th 478, 501.) The
test must be based on reasonable probabilities, rather than mere
possibilities, otherwise the entire purpose of the constitutional provision
governing the overturning of judgments would be upended and defeated.
(People v. Green (1995) 34 Cal.App.4th 165, 178.)

Thus, for over 100 years, most errors on appeal have been subject to
the harmless error test. Exceptions to this rule exist when the impact of
prejudicial error cannot be effectively measured, or it is deemed
“structural,” causing an incurable defect in the proceeding which renders
the entire matter deficient.

In People v. Superior Court (George) (1994) 24 Cal.App.4th 350,
the People successfully petitioned for a writ of mandate after the trial court
improperly denied a defense motion for self-representation. The crux of
the People’s argument was that an improper denial of self-representation
under Faretta (Faretta v. California (1975) 422 U.S. 806) is reversible per
se without regard to prejudice because the effect of the error is not capable
of measurement under the harmless error test, and thus would engender
two trials. (People v. Superior Court (George), supra, 24 Cal.App.4th at
p. 353.) The appellate court agreed and vacated the denial of self-



representation, finding the error manifest and reversible per se. (/d. at p.
354.)

Other examples of structural errors include denial of the right to
counsel, denial of a public trial, a biased trial judge, or any other
circumstances in which the effects of the error are unmeasurable and defy
evaluation for harmlessness. (See People v. Anzalone (2013) 56 Cal.4th
545, 554; see also, F.P. v. Monier (2017) 3 Cal.5th 1099, 1108.) The
situation is analogous to a house built on a bed of sand, or an automobile
totaled due to a bent frame from a serious collision — neither can be
salvaged. In this scenario, the error represents a defect in the root of the
trial mechanism. “In short, trial errors can be fairly examined in the
context of the entire record and are amenable to harmless error review.
Structural errors, on the other hand, go to the very reliability of a criminal
trial as a vehicle for determining guilt or innocence and are reversible per
se.” (People v. Anzalone, supra, 56 Cal.4th at p. 554.)

Yet, even though this logical principle pervades fundamental aspects
of criminal appellate jurisprudence, it still “’represents the exception and

not the rule.”” (F.P. v. Monier, supra, 3 Cal.5th at p. 1108.)

‘[A] strong presumption’ exists against finding that an error

falls within the structural category, and ‘it will be the rare

case’ where an error — even a constitutional violation” — ‘will

not be subject to harmless error analysis.’

(Ibid, emphasis in original.)

In accordance with this presumption, many errors that appear
structural at first blush are nonetheless subject to the harmless error
standard. For example, in People v. Pena (1992) 7 Cal.App.4th 1294,
1303, the court reiterated the well-established principle that a criminal

defendant cannot be compelled to stand trial while dressed in identifiable

prison clothes. (See generally, Estelle v. Williams (1976) 425 U.S. 501,



512.) In this case, the reviewing court found the request was timely and the
denial deprived the defendant of his right to stand trial in civilian clothes,
in violation of the Fourteenth Amendment to the U.S. Constitution.
(People v. Pena, supra, 7 Cal.App.4th at p. 1305.)

Pena is a good example of the many cases where though the error is
of constitutional magnitude, and where at first blush its effects appear to be
unmeasurable, the courts are still reticent to find structural error and will
refrain from automatic reversal and instead examine the record for
prejudice. Ultimately, the court found the error harmless in light of the
strong evidence of guilt. (/d. at p. 1308.)

In light of these principles, Amicus now turns to the overarching
question: Is every error under section 745, subdivision (a)(2) automatically
structural, thus requiring relief under the statute (section 745, subdivision
(e)(2)), without regard to prejudice and a harmless error analysis? For the
reasons which follow, Amicus respectfully submits that the answer to this

question is “no.”

B. Errors in Section 745 are not Structural Unless Identifiable
Racism or Discrimination were Injected into the Proceedings,
and Such Contemptable Conduct Had No Other Purpose in the
Litigation other than to Promote Bigotry and Hatred

The notes and legislative history to section 745, subdivision (i),
reads “[1]t is the intent of the Legislature to eliminate racial bias from
California’s criminal justice system because racism in any form or amount,
at any stage of a criminal trial, is intolerable, inimical to a fair criminal
justice system, is a miscarriage of justice under Article VI of the California
Constitution, and violates the laws and Constitution of the State of

California.” (Ibid.)

10



In People v. Simmons (2023) 96 Cal.App.5th 323, the Court of
Appeal found a violation of section 745 when the prosecutor commented on
the defendant’s skin color and “ambiguous ethnic presentation.” (/d. at pp.
331-332.) The Court found that the statute foreclosed any “traditional case-
specific harmless error analysis” because any violation of the RJA is
deemed to be a miscarriage of justice as a matter of law. (/d. at p. 337.)

A dissenting Justice opined that the circumstances of the violation of
the RJA in this matter did not amount to structural error and was more akin
to prosecutorial misconduct. (/d. at p. 342, dis. opn. of Yegan, J.)
Consequently, the dissent would have employed the harmless error
analysis:

The violation here of the RJA cannot be characterized as a
structural error or defect. It did not “‘affect[ ] the framework
within which the trial proceed[ed]’...” [Citation.] It was
‘simply an error in the trial process itself.” [Citation] “The
effect of this form of error can be quantitatively assessed in
light of the evidence to determine whether the error was
prejudicial or harmless.” [Citation.] There is no doubt that
any violation of the RJA is harmless in this case. The
majority does not opine on this issue which surely lurks
below the surface of its opinion.

(Ibid, emphasis added.)

In reaching this conclusion, the dissent by no means endorsed the
prosecutor’s comments about the defendant’s skin color. It simply pointed
out that based upon the circumstances of the case, the comments were
more akin to prosecutorial misconduct which has traditionally been
analyzed in the harmless error construct:

The prosecutor's violation of the RJA may be characterized as
a form of misconduct. “California appellate courts have
repeatedly recognized that even flagrant misconduct by a
prosecutor does not relieve them of their obligation to
ascertain whether the misconduct resulted in a miscarriage of
justice within the meaning of Article VI, section 13, of the

11



California Constitution.” [Citation.] “Whatever methods a
trial or appellate court might otherwise use to bring to heel a
recalcitrant or incorrigible prosecutor, the federal Constitution
does not require (and the state Constitution does not permit)
the reversal of a criminal conviction unless the misconduct
deprived defendant of a fair trial or resulted in a miscarriage
of justice.” [Citation.]

(Ibid, emphasis in original.)

Amicus finds the logic of the dissenting opinion persuasive. It is a
fundamental principle of appellate jurisprudence that every case must be
analyzed on its own merits and a “one size fits all approach” does not pass
constitutional muster, and flies in the face of over 100 years of decisional
law. (See Arg. 11, post, p. 15.) The strong presumption favoring the use of
the harmless error test precludes a finding that every error under the RJA,
on any scale, must result in automatic reversal without regard to weighing
the prejudicial effect of the misconduct.

Amicus unequivocally affirms that racism in any form or amount has
no place in the criminal justice system. To be clear, some violations of the
RJA will no doubt rise to a level of abject contemptable conduct that have
no other purpose in the litigation other than to promote bigotry and hatred.
Amicus agrees that those matters are structural errors and reversible per se.

Other violations of the RJA may be tied to a theory of the case, and
even though the statements constitute contemptable prosecutorial
misconduct, the matter can still nonetheless be adjudicated under the
harmless error test. Put another way, not all cases are alike and thus should
not be judged the same. Where the statements have no basis or any
connection with any theory of the case, and exist solely to promote bigotry
and hatred, Amicus wholeheartedly agrees that this is structural error and

reversal is compelled without regard to prejudice.

12



However, where an unacceptable statement in violation of the RJA
becomes part of the proceedings, but the statement has at least some
connection with a theory in the case, then Amicus respectfully submits that
such misconduct should be analyzed under the harmless error standard, so
all of the circumstances and the prejudicial effect of the statement can be
fully considered.

In the Simmons matter, the prosecutor was attempting to portray the
defendant as a con man and argued that he cannot be trusted to tell the
truth, because he is a “smooth talker,” has inherent charm with women, but
misleads them, and no one knows for sure his ethnicity, as he admits his
presentation is ambiguous and easily mistaken. (People v. Simmons, supra,
96 Cal.App.5th at p. 331.) This is clearly unacceptable by any measure,
but because it is marginally tethered to credibility, it is more akin to
prosecutorial misconduct, and could be measured under a harmless error
analysis.

The dissent’s observations in this regard in Simmons are quite
compelling:

“A defendant is entitled to a fair trial, but not a perfect one.”
[Citation.] Appellant was convicted not because of racial bias
or discrimination, but because he attempted to murder his
drug supplier for failing to deliver the marijuana he had
purchased. There is no reason to believe that the offense was
not committed or that the victim was mistaken in his
identification of appellant. Accordingly, the prosecutor's
comment about “appellant's complexion and ambiguous
ethnic presentation” [citation] did not result in “a miscarriage
of justice” as that term has been construed by the courts. The
People, witnesses, and the trial court should not be subjected
to the expense, delay, and burden of a retrial.

(Id. at p. 344.)

Amicus respectfully submits that significant points flow from the

above analysis. First, we applaud efforts to eliminate racial or other

13



improper bias from trials as a goal of great importance in fundamental and
constitutional fairness to any person accused of a crime. However, treating
all cases the same and not allowing judicial discretion to bear on the
important issues present in each unique case is repugnant to an orderly
system of justice for all parties and stakeholders. The People are also
entitled to due process of law. “All parties in litigation are entitled to a fair
trial. This includes the prosecution.” (People v. Uriostegui (2024) 101
Cal.App.5th 271, 284, dis. opn. of Gilbert, J.)*

For over 100 years structural errors have been judicially determined,
not legislatively created. A statute cannot amend the California
Constitution. Therefore, not all errors committed in violation of section
745, subdivision (a)(2), requirements are automatically structural, and
reversal cannot be constitutionally compelled as a fait accompli. To
require reversal in every case, regardless of the unique circumstances
present, would be akin to throwing the baby out with the bathwater. This
type of holding has been referred to as a “magic reversal ticket,” and for
obvious reasons is just plain wrong. (See People v. Simmons, supra, 96

Cal.App.5th at p. 344, dis. opn. of Yegan, J., emphasis added.)

3 It has long been recognized that the People, just as much as the
defendant, are entitled to due process in a criminal proceeding. (Stein v.
New York (1952) 346 U.S. 156, 197; Department of Corrections v. Superior
Court (Ayala) (1988) 199 Cal.App.3d 1087, 1092.) Regarding the People’s
right to due process Justice Cardozo wrote: “But justice, though due to the
accused, is due to the accuser also. The concept of fairness must not be
strained till it is narrowed to a filament. We are to keep the balance true.”
(Snyder v. Massachusetts (1934) 291 U.S. 97, 122.)

In 1990 the voters of this state, through the initiative process,
amended the California Constitution to guarantee the People have the right
to due process of law. “In a criminal case, the people of the State of
California have the right to due process of law...” (Cal. Const., Article I, §
29, enacted as part of Proposition 115.) While the People’s right to due
process may not be coextensive with that of a criminal defendant, the right
is not hollow.
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It is the province of the reviewing court to make the determination of
whether the error is “trial error” or “structural” in nature. To impose the
draconian remedy of automatic reversal in every case in which error is
found under section 745, subdivision (a)(2), without analyzing the unique
individual circumstances present, simply cannot pass constitutional
muster. Moreover, such an approach allows the Legislature to invade the
province of the judiciary.

Since reversal should not be compelled in every case, then it stands
to reason that a rule requiring the same in the statute runs afoul of the
California Constitution. It is thus apparent that this is the province of the
courts who will make this determination based on the unique factors and

circumstances of each individual case.

I1.

A LEGISLATIVE ENACTMENT THAT
DECLARES CERTAIN ERRORS ARE A
“MISCARRIAGE OF JUSTICE” WITHIN THE
MEANING OF ARTICLE VI, SECTION 13 OF
THE CALIFORNIA CONSTITUTION
VIOLATES THE SEPARATION OF POWERS
DOCTRINE, BECAUSE IT INTRUDES INTO
THE CORE FUNCTION OF THE REVIEWING
COURT, AND THEREBY USURPS ITS
INTERNAL DELIBERATIVE PROCESS

A. The Legislative Determination of Miscarriage of Justice

As demonstrated by a logical interpretation of the statute and case
law, not every violation of section 745 is structural and requires reversal.
Thus, for this reason alone, the statement of legislative intent in the notes
section of the statute declaring that any form of racism is an automatic
“miscarriage of justice” under Article VI of the California Constitution,

and violates the laws and Constitution of the State of California, runs afoul
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of the Article VI, section 13 requirement for a judicial determination of the
issue. (See section 745, notes and legislative history, subdivision (i).)

The mandate found in subdivision (i) is clearly at odds with Article
VI, section 13 of the California Constitution, which provides that no
judgment shall be set aside for any error as to a matter of procedure
“unless, after an examination of the entire cause, including the evidence,
the court shall be of the opinion that the error complained of has resulted
in a miscarriage of justice.” (/bid, emphasis added.)

Language in section 745, subdivision (i), clearly conflicts with this
constitutional mandate and must yield to it for several reasons. First, the
plain language of the constitutional provision provides the court shall
make the determination of prejudice, not the Legislature. (Cal. Const., Art.
VI, § 13.)

Second, the language mandating reversal is not codified into the
measure, and appears as a statement of legislative intent in the notes
section. But even if it had the same effect as a fully enacted statutory
provision, the law is clear. Where statutory provisions conflict with
constitutional provisions, the former must give way to the latter. Under the
doctrine of constitutional supremacy, “it is well established that ‘[a] statute
cannot trump the Constitution.”” (Krolikowski v. San Diego City
Employees Retirement System, supra, 24 Cal.App.5th at p. 553; see also,
In re Marriage of Steiner and Hosseini (2004) 117 Cal.App.4th 519, 527
[“The California Constitution trumps any conflicting provision of the
Family Code.”].) Or, put another way, “‘constitutional provisions trump
statutory law, not the other way around.”” (In re Dezi C. (2024) 16 Cal.5th
1112, 1156, dis. opn., Groban, J.) In the final analysis, section 745 is just

a statute, not a constitutional provision, no matter how noble or important
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its goals. Thus, it cannot amend, or trump established constitutional law. 4

The doctrine of constitutional supremacy exists to provide
fundamental fairness to litigants and predictability in the justice system.
Without due regard for the supremacy of the constitution, “this extreme
unconstitutional measure” will no doubt “wreak havoc on the criminal
justice system.” (People v. Simmons, supra, 96 Cal.App.5Sth at p. 345, dis.
opn. of Yegan, J.) “Whenever statutes conflict with constitutional
provisions, the latter must prevail.” (People v. Navarro (1972) 7 Cal.3d
248, 260.) Additionally, the Courts, not the Legislature, are the final
arbitrator of deciding what constitutes a miscarriage of justice under the
California Constitution and whether it is reversible error. (See People v.
Braverman (1998) 19 Cal.4th 142, 178, fn. 25.) Moreover, there appears
to be “no instance in the history of California law where the Legislature
has purported to define what constitutes structural error.” (People v.
Simmons, supra, 96 Cal.App.5th at p. 342, dis. opn. of Yegan, J.)

In the final analysis, to find a legislative enactment constitutional
when it invades the province of the judiciary, hijacks the role of reviewing
courts, and 1s a clear violation of the separation of powers doctrine,
reduces the California Constitution to a ceremonial, advisory document. If

the separation of powers doctrine is to continue to have meaning, and the

4 The rights of crime victims to fair treatment in the courts were also
enshrined into the California Constitution in 2008 in Proposition 9 (Marsy’s
Law). (See Cal. Const., Article I, § 28.). The measure sought to ensure
greater finality consistent with the right to “justice and due process,” and
spare victims the “ordeal of prolonged and unnecessary suffering....”(Cal.
Const., Article I, § 28, Statement of Purpose and Intent, subd. (2).) “For
government to dispose of a person's significant interests ... is to risk treating
him as a nonperson, an object, rather than a respected, participating
citizen.” (In re Vicks (2013) 56 Cal.4th 274, 309-310, emphasis added.)
The subdivision (i) requirement of automatic reversals requiring victims to
endure unnecessary retrials for non-structural errors also runs afoul of the
letter and spirit of Marsy’s Law.
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concept of checks and balances among the various branches of government
are to be respected, Amicus respectfully submits there is no more

egregious a case than the one presently before this Court.

B. Subdivision (j) violates the Separation of Powers Doctrine

The Legislature does not have the authority to declare certain errors
a miscarriage of justice within the meaning of Article VI, section 13, and
thereby obligate courts to reverse judgments, because to do so grossly
violates the separation of powers doctrine.

As a practical matter, Amicus respectfully submits that any time a
reviewing court is being forced to abrogate its core function of deciding a
legal matter based on its internal deliberative processes and legal reasoning,
utilizing their years of scholarly experience, it is a giant red flag that
something is terribly wrong. This is even more true when the reviewing
court is given a “rubber stamp” by the intruding branch of government that
has only one word written on the impression: “reversed.”

The separation of powers clause in the California Constitution
provides:

The Powers of state governments are legislative, executive,

and judicial. Persons charged with the exercise of one power

may not exercise either of the others except as permitted by

this Constitution.

(Cal. Const., Art. III, § 3.)

The purpose of the separation of powers clause is to prevent one
branch of government from intruding upon the core functions of another.
A mandatory legislative definition of “miscarriage of justice” requiring
automatic reversals invades the province of the judiciary who are the final

arbiters of this definition.

The founders of our republic viewed the legislature as the
branch most likely to encroach upon the power of the other
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branches. [Citations.] The principle of separation of powers
limits any such tendency.... [I]t prohibits the legislative
branch from arrogating to itself core functions of the
executive or judicial branch. [Citations.]

(Carmel Valley Fire Protection Dist. v. State of California (2001) 25

Cal.4th 287, 298.)

Under our constitutional system of checks and balances, “[t]he
powers of state government are legislative, executive, and judicial. Persons
charged with the exercise of one power may not exercise either of the
others except as permitted by this Constitution.” (Cal. Const., Art. III, § 3.)
“‘The judicial power is conferred upon the courts by the Constitution and,
in the absence of a constitutional provision, cannot be exercised by any
other body.”” (McClung v. Employment Development Dept. (2004) 34
Cal.4th 467, 472, quoting Bodinson Mfg. Co. v. California E. Com (1941)
17 Cal.2d 321, 326.).)

“Although the Legislature’s activities can overlap with the functions
of other branches to an extent, the Legislature may not use its powers to
‘defeat or materially impair’ the exercise of its fellow branches’
constitutional functions, nor ‘intrude upon a core zone’ of another branch’s
authority.” (Howard Jarvis Taxpayers Assn. v. Padilla (2016) 62 Cal.4th
486, 499; accord In re Lira (2014) 58 Cal.4th 573, 583.)

A legislative declaration that certain errors are a “miscarriage of
justice” does just that — it unlawfully intrudes upon a core function of the
judiciary. Whether the judiciary ultimately decides the error in question is
structural, or more in the nature of trial error subject to the harmless error
test, the central point is that such determination belongs to the judicial
branch in the first instance. Moreover, such matters are determined by

judicial decision, not legislative decree.
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Amicus respectfully submits the legislative attempt to usurp the
authority of the courts who are best suited to weigh evidence, make judicial
determinations as to prejudice, and decide if discrimination has occurred in
the proceedings is an unconstitutional encroachment upon their core power.
Ordering reviewing courts to refrain from exercising their independent
power to decide legal matters allows the Legislature to arrogate all judicial
power in their branch of government. Eliminating judicial discretion
pertaining to core functions as to whether a matter should be affirmed or
reversed on appeal tramples upon the very purpose of checks and balances
in the separation of powers doctrine.

If this measure can pass constitutional muster, then there is no limit
to what the Legislature can decide vis a vis judicial functions. Amicus asks
what might be next? For example, there are clear and well-established
guidelines on what is required to prove ineffective assistance of counsel.
The two requirements are (1) deficient performance, and (2) prejudice. (See
Strickland v. Washington (1984) 466 U.S. 669; People v. Williams (1988)
44 Cal.3d 883, 937.) If the Legislature can decree that errors under the RJA
are automatically prejudicial within the meaning of the California
Constitution, Article VI, section 13, and reviewing courts cannot exercise
any discretion and must follow their mandate, then the same can occur for
claims for ineffective of counsel and a host of many other errors ordinarily
subject to the harmless error test — the prejudice requirement can simply be
eliminated by legislative fiat.

Moreover, the same could happen to claims concerning the erroneous
admission or exclusion of evidence, despite the statutory requirements that
clearly state reversal cannot occur unless the court decides the error
resulted in a miscarriage of justice. (See Evid. Code secs. 353 and 354.)

As stated earlier, “A defendant is entitled to a fair trial but not a

perfect one.” (Lutwak v. United States (1953) 344 U.S. 604, 619.) Despite
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this well-established and enduring principle, the Legislature appears to be
mandating perfection in the criminal justice system by deciding on their
own what constitutes prejudicial error, upending critical and core appellate
court functions.

For these and all of the reasons set forth in this brief, we emphatically
ask that this Court find that subdivision (i) is an illegal attempt to amend
the California Constitution in violation of basic separation of powers
principles. The Legislature should not be allowed to force California
appellate Justices to wear “horse blinders” and a “straitjacket, ” in order to
prevent them from doing their job to determine if justice has been served.
(People v. San Miguel (2024) 105 Cal.App.5th 880, 892-893, rev. granted,
Dec. 18, 2024 (S287786), conc. opn. of Yegan, J. [the legislative and
executive branches of government “cannot tell judges how to judge”].)’
Moreover, a one size fits all approach of automatic reversal in every case
regardless of the circumstances or strength of the evidence is repugnant to
the constitution and should not be allowed to stand.

1.

IF A RACIAL JUSTICE ACT VIOLATION HAS
OCCURRED, THE DEFENDANT IS ONLY
INELIGIBLE FOR THE DEATH PENALTY IF
THE VIOLATION IS DETERMINED TO BE
STRUCTURAL AS SET FORTH ABOVE.
MOREOVER, REVERSAL OF A DEATH
JUDGMENT UNDER PENAL CODE SECTION
745, SUBDIVISION (e)(3), WITHOUT
POSSIBILITY OF RETRIAL ON THE

PENALTY, IS BARRED BY THE “BRIGGS
INITIATIVE”

Under the Racial Justice Act, if the court finds a violation has
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occurred, it must impose a remedy found in section 745, subdivision (e).
Subdivision (e) reads: “Notwithstanding any other law, except as provided
in subdivision (k), or for an initiative approved by the voters, if the court
finds, by a preponderance of evidence, a violation of subdivision (a), the
court shall impose a remedy specific to the violation found from the
following list.” The pertinent section in this Court’s order is found in
subdivision (e)(3) which reads: “(3) When the court finds there has been a
violation of subdivision (a), the defendant shall not be eligible for the death
penalty.” (Ibid.)

Amicus respectfully submits that for the reasons set forth in
Argument I, ante, beginning on pages 5 and 10 ef seq., unless the error is
determined to be prejudicial, the defendant remains eligible for the death
penalty. Amicus incorporates this argument herein by reference. The same
logic applies with equal force; if reversal is not required unless an error
under the RJA is determined to be structural, then ineligibility for the death
penalty should not be mandated for errors which are likewise not found to
be structural, and hence prejudicial. This is especially true, since the death
penalty law enacted in Proposition 7 was by an initiative approved by the
voters, which is mentioned in section 745, subdivision (e).

The electorate passed the Briggs Initiative on November 7, 1978.
This measure amended section 190 by increasing the punishment for first
and second degree murder, to 25 and 15 years to life respectively, and
expanded the list of special circumstances that would require a sentence of
death or life without possibility of parole. (People v. Cooper (2002) 27
Cal.4th 38, 41.). A statute enacted by voter initiative may not be amended

or repealed by the legislature without the approval of the electorate, unless

S Amicus recognizes this Court granted review in the San Miguel matter, but
the docket states that pending review the matter may still be cited for its
persuasive value.
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the initiative provides otherwise. (Cal. Const., art II, sec. 10, subd. (c¢).) The
Briggs Initiative did not contain a provision which authorized the
Legislature to amend or repeal its provisions without voter approval.
(People v. Cooper, supra, 27 Cal.4th at p. 44.) The purpose of this
constitutional limitation on the Legislature’s power is to protect the
people’s initiative powers “’by precluding the Legislature from undoing

what the people have done, without the electorate’s consent.

Solis (2020) 46 Cal. App.5th 762, 771.)

(People v.

Thus, the key question before this Court is whether ineligibility for
the death penalty under section 745, subdivision (e)(3), constitutes an
unconstitutional amendment of the Briggs Initiative. Legislation amends an
initiative if it changes the initiative statute by adding or taking from it a
particular provision. (See Proposition 103 Enforcement Project v.
Quackenbush (1998) 64 Cal.App.4th 1473, 1485; Franchise Tax Bd. V.
Cory (1978) 80 Cal.App.3d 772, 776.)

“The Legislature remains free to address a ‘related but distinct area’
or a matter that an initiative measure does not specifically authorize or
prohibit” (People v. Solis, supra, 46 Cal.App.5th at pp. 771-772.) Thus,
there is no blanket prohibition upon enacting legislation that concerns the
same subject matter as the initiative, or even augments its provisions, so
long as it does not nullify it. (/bid.) The critical inquiry in this context is
whether section 745, subdivision (e)(3), ‘“’prohibits what the initiative
authorizes, or authorizes what the initiative prohibits.”” (/bid.)

For the reasons stated in our brief, ante at p. 10, et seq., Amicus
respectfully submits that if there is a violation of the RJA which is
determined to be structural, and amounts to identifiable racism with no
purpose other than to promote bigotry and hatred, a remedy of prohibiting
the death penalty is a lawful and laudatory exercise of the Legislature’s

power to address a “related but distinct area.” (People v. Solis, supra, 46
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Cal.App.5th at pp. 771-772.). Because such abject racism is inimical to a
fair and orderly criminal justice system, Amicus agrees that the death
penalty can be prohibited in these circumstances without violating the
Briggs Initiative.

However, where the error is determined to be non-prejudicial, and
more akin to prosecutorial error, these circumstances fall short of requiring
automatic ineligibility for the death penalty. In these types of cases, the
harmless error test should apply. “The Legislature should not be permitted
to do indirectly that which it cannot do directly.” (In re Oluwa (1989) 207
Cal.App.3d 439, 446.)

Case law interpreting the issue of whether legislative amendments
contravene the principle that initiative measures cannot be amended without
voter approval support this position. In People v. Lamoreux (2019) 42
Cal.App.5th 241, the court concluded that changes to the felony murder
rule in Senate Bill 1437 did not invalidly amend Proposition 7. (See also,
People v. Superior Court (Gooden) (2019) 42 Cal.App.5th 270.) Because
Senate Bill 1437 did not change the penalties for murder enacted by the
electorate in Proposition 7, and instead made changes to the mental state
required for the felony murder rule and the natural and probable
consequences doctrine, it was determined to be a valid legislative measure.
(/d. at pp. 282-286.)

In People v. Cooper, supra, this Court found a change in credits did
not violate the Briggs Initiative. “[B]ecause former section 190 does not
specifically authorize or prohibit presentence conduct credits, any
limitation of such credits against defendant’s sentence, otherwise
authorized by section 4019, is not an invalid modification of the Briggs
Initiative.” (Id. at p. 47.)

Here, by contrast, section 745, subdivision (e)(3) completely removes

the penalty provision enacted by the Briggs Initiative. This is clearly a
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legislative attempt to prohibit that which the statute authorizes where a
pertinent special circumstance under section 190 has been found to be true.
While we agree that a violation of the RJA which is found to be structural
in nature is a valid “related area” that could warrant this remedy, the same
cannot be said when the error is more closely related to prosecutorial error
and can be fairly analyzed under the harmless error test. (See ante, pp. 5-
15; People v. Simmons, supra, 96 Cal.App.5th 323, 342, dis opn. of Yegan,
J [error can be assessed in light of the evidence to determine whether it was
prejudicial or harmless.].) Thus, Amicus respectfully submits that in the
final analysis, each case must be examined based on the unique facts and
circumstances present, and a one size fits all remedy of ineligibility

contravenes the California Constitution and the Briggs Initiative.
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CONCLUSION

For the reasons set forth above, Amicus respectfully asserts that the
automatic reversal provision found in subdivision (i) of section 745 violates
the separation of powers doctrine, invades the province of the judiciary, and
is repugnant to an orderly system of law by mandating reversals even where
the evidence of guilt is overwhelming. Accordingly, in response to the
questions raised by this Court, we believe reviewing courts, not the
Legislature, should determine whether a harmless error analysis should be
utilized for violations of the RJA. In addition, we submit that the
Legislature does not have the authority to predefine a miscarriage of justice
and mandate reversals, thereby depriving reviewing courts of their duty to
fully consider and adjudicate each matter based on the merits. Finally,
Amicus also submits that only structural errors should result in ineligibility

for the death penalty.

DATED: September 18, 2025 Respectfully submitted,
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District Attorney
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