Supreme Court of California Supreme Court of California
Jorge E. Navarrete, Clerk and Executive Officer of the Court Jorge E. Navarrete, Clerk and Executive Officer of the Court
Electronically RECEIVED on 9/23/2025 3:23:44 PM Electronically FILED on 9/24/2025 by Celia Wong, Deputy Clerk

DEATH PENALTY

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

PEOPLE OF THE STATE OF CALIFORNIA, No. S103358

Plaintiff and Respondent, Los Angeles County
Superior Court
V. No. PA029724-01
MARCOS ESQUIVEL BARRERA, CAPITAL CASE

Defendant and Appellant.

Appeal from the Judgment of the Superior Court
of the State of California for the County of Los Angeles

The Honorable Ronald S. Coen

AMICUS CURIAE BRIEF OF THE GOVERNMENT OF MEXICO
IN SUPPORT OF APPELLANT MARCOS ESQUIVEL BARRERA

JAMES S. THOMSON
Attorney and Counselor at Law
California State Bar No. 79658
732 Addison Street, Suite A
Berkeley, CA 94710

Tel: 510-525-9123

Fax: 510-525-9124
james@ycbtal.net

Counsel for Amicus Curiae


Text annotation


TABLE OF CONTENTS

TABLE OF CONTENTS . ... 2
TABLE OF AUTHORITIES .. ... ... 3
STATEMENT OF INTEREST. .. .. ... .. o 7
ARGUMENT . .. 8

L.

II.

I1I.

THE PROHIBITION AGAINST RACIAL DISCRIMINATION
IS A PEREMPTORY NORM OF GENERAL INTERNATIONAL
LAW FROM WHICH NO DEROGATION IS PERMISSIBLE ... 8

STATE STATUTES SHOULD BE INTERPRETED IN A
MANNER CONSISTENT WITH TREATY OBLIGATIONS
AND PEREMPTORY NORMS . ... ... ... ... .o ot 15

THIS CASE EXEMPLIFIES THE NEED TO STRICTLY
ENFORCE THE REMEDIES PROVIDED IN PENAL

CODE SECTION 745 . . ..o e 17
IV. APPLYING THE PLAIN MEANING AND LEGISLATIVE
INTENT OF SECTION 745 WOULD ENSURE CONSISTENCY
WITH CALIFORNIA’S OBLIGATIONS UNDER
INTERNATIONAL LAW. .. ... 23
CONCLUSION. . .o e e e e 25
CERTIFICATE OF WORD COUNT COMPLIANCE . .............. 27
DECLARATIONOF SERVICE . ... ... . ... . . . 28



TABLE OF AUTHORITIES

FEDERAL CASES
Hillv. Texas,316 U.S. 400 (1942) . . ... ... 25
Medellin v. Texas, 552 U.S.491 (2008) ... ...... ... ... 16
Rose v. Mitchell, 443 U.S. 545 (1979) . ... ... .. 22
Vasquez v. Hillery, 474 U.S. 254 (1986) . ....... ... ... ... 25
STATE CASES
In re Marriage Cases, 43 Cal. 4th 757 (2008) .. ....... ... ... ....... 17
People v. Simmons, 96 Cal. App.5th 323 (2023)..................... 23

Pierburg GmbH & Co. KG. v. Superior Court (Dong Ky Hua), 137

Cal.App.3d 238,246 (1982) . .. oot 17
STATE STATUTES

California Penal Code §745 (2022) ......... ..., passim
RESTATEMENTS

Restatement (Third) of Foreign Relations Law of the United States
§702& cmts.c.andn. (1987) . ... oot 9

Restatement (Fourth) of Foreign Relations Law § 301(3), Treaties as

Law of the United States (2018) . .. .. ... 16
LEGISLATIVE MATERIALS
Assem. Bill No. 2542, California Racial Justice Act of 2020 .......... 23



OTHER DOMESTIC MATERIALS

Supreme Court of California Issues Statement on Equality and Inclusion
(June 11,2020) . ..ot 24

TREATIES
International Convention for the Elimination of All Forms of Racial
Discrimination, December 21, 1965, TIAS 94-1120, 660 U.N.T.S. 195
(entered into force for the United States 21 October 1994). . ...... passim

International Covenant on Civil and Political Rights,
December 16, 1966, art. 14(1), 999 UN.T.S. 171 ................... 10

INTERNATIONAL DECLARATIONS

American Declaration on the Rights and Duties of Man,

art. II, O.A.S. Res. XXX (May 2, 1948) ... ....... ... 10

Universal Declaration of Human Rights, art. 10, U.N. Doc.

A/RES/217(IIT) (December 10, 1948) . ....... ... .. ... 10
INTERNATIONAL CASES

Barcelona Traction, Light and Power Company, Limited
(Belg. v. Spain), 1970 1.C.J. Reports 32 (Feb.5) ..................... 9

D.H. and Others v. the Czech Republic, App. No. 57325/00,
47 Eur. HR. Rep. 3 (2008) . . .. .o 14

Juridical Condition and Rights of Undocumented Migrants, Advisory
Opinion OC-18/03, Inter-Am. Ct. H.R. (ser. A) No. 18/03, (2003)...... 10

Julius Omar Robinson v. United States of America, Case 13.361,
Inter-Am. Comm’n. H.R., Report No. 210/20, OEA/ser.L/V/II.
Doc. 224 (August 12,2020) . . ... oot 13,22

Michael Domingues v. United States of America, Case 12.285,
Inter-Am. Comm’n. H.R., Report No. 62/02, OEA/ser.L/V/II.
Doc. 117 (October 22,2002) . ...ttt e 8



Orlando Cordia Hall v. United States of America, Case 12.719,
Inter-Am. Comm’n. H.R., Report No. 28/20, OEA/ser.L/V/IL.
Doc. 38 (April 22,2020). . ... .o

Ramiro Ibarra Rubi v. United States of America, Case 13.829,
Inter-Am. Comm’n H.R., Report No. 456/21, OEA/Ser.L/V/I1
doc. 470 (December 31,2021) ........ .. i

Roberto Moreno Ramos v. United States of America, Case 12.430,
Inter-Am. Comm’n. H.R., Report No. 1/05, OEA/Ser.L/V/11.127
Doc. 4 rev. 1 (January 28,2005). . . ...t

Victor Saldano v. United States of America, Case 12.254, Inter-
Am. Comm’n. H.R., Report No. 24/17 q 189, OEA/Ser.L/V/161
Doc. 31 (March 18,2017). . ... ..o e

TREATY BODY DECISIONS

Comm. on Elim. of Racial Discrim., Concluding observations on the
combined tenth to twelfth reports of the United States of America,
U.N. Doc. CERD/C/USA/CO/10-12 (21 September 2022) . ........

Comm. on Elim. of Racial Discrim., General recommendation XXXI,
U.N. Doc. A/60/18 (2005) ... .ot e

Comm. on Elim. of Racial Discrim., Narrainen v. Norway,
Communication No. 3/191, U.N. Doc. CERD/C/44/D/3/1991
(March 15, 1994) ... ... .

OTHER INTERNATIONAL MATERIALS
Gay McDougall, "International Convention on the Elimination of All

Forms of Racial Discrimination," United Nations Office of Legal
Affairs, Audiovisual Library of International Law. ...............

International Law Commission (ILC), Draft Conclusions on Peremptory

Norms of General International Law (Jus Cogens), Conclusion 23,
UN. Doc. A/77/10 (2022) . ..ot e



United States, Initial Report to Comm. on Elim. of Racial Discrim.,
Addendum, UN Doc. CERD/C/351/Add.1 (10 October 2000) ......... 16

U.N. Treaty Collection Status of Treaties, Chapter IV United Nations
Office of Legal Affairs, Audiovisual Library of International Law. . . . .. 11

U.N. Treaty Collection, United States Declarations and
Understandings . . . .. ..o ottt 15



STATEMENT OF INTEREST

The Government of the United Mexican States (“Mexico”) submits
this amicus curiae brief in support of the Appellant, Mexican national
Marcos Esquivel Barrera.! Mexico has a vital interest in ensuring that its
nationals abroad are afforded all of the rights to which they are entitled
under international and domestic law.

Mexico’s sovereign obligations necessarily include protecting the
right of its nationals within California to trial proceedings that do not
discriminate on the basis of ethnicity, national origin or immigration status.
Those vital interests are particularly engaged whenever Mexican citizens
such as Mr. Barrera face execution after a trial marred by repeated
defamatory and discriminatory references to his ethnicity or national origin,
as the trial record demonstrates.

Mexico respectfully presents this brief in an effort to broaden the
perspective of the Court, by addressing the international legal principles
that Mexico believes provide essential context for the interpretation and

application of the California Racial Justice Act (hereinafter “RJA”.)*

' Mexico will refer to Appellant throughout this brief as “Mr.
Barrera,” for consistency with the version of his last name used in the
appellate pleadings.

2 California Penal Code §745 (2022).
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ARGUMENT
L THE PROHIBITION AGAINST RACIAL DISCRIMINATION

IS A PEREMPTORY NORM OF GENERAL

INTERNATIONAL LAW FROM WHICH NO DEROGATION

IS PERMISSIBLE.

Along with slavery and apartheid, racial discrimination is among the
forms of State conduct that are absolutely prohibited, with no exceptions,
under peremptory norms of general international law (also known as jus
cogens).’ The norms of jus cogens “reflect and protect fundamental values
of the international community. They are universally applicable and are
hierarchically superior to other rules of international law.”*

A jus cogens norm such as the proscription of racial discrimination
possesses an “indelible character” that “binds the community of States,

including the United States. The norm cannot be validly derogated from,

whether by treaty or by the objection of a state, persistent or otherwise,””

3 International Law Commission (ILC), Draft Conclusions on
Peremptory Norms of General International Law (Jus Cogens), Conclusion
23, U.N. Doc. A/77/10 (2022) at 16 (listing the prohibition of racial
discrimination, slavery and apartheid as peremptory norms of general
international law).

* ILC Conclusions, supra footnote 3, Conclusion 2, at page 11
(defining the nature of jus cogens norms).

> Michael Domingues v. United States of America, Case 12.285,
Inter-Am. Comm’n. H.R., Report No. 62/02, OEA/ser.L/V/II. Doc. 117 9 85
(Oct. 22, 2002) (concluding that the execution of juvenile offenders violates
a jus cogens norm).



and it “creates obligations erga omnes, an obligation from which no

derogation is acceptable.”®

All nations are required to eliminate racial
discrimination.

The foreign relations law of the United States has likewise long
recognized that a “state violates international law if, as a matter of state
policy, it practices, encourages, or condones . . . systematic racial
discrimination”; that this is a matter of jus cogens; and that all customary
human rights law is “part of the law of the United States to be applied as
such by State as well as federal courts.”’

In the criminal justice sphere, discrimination based on the
defendant’s race, ethnicity or national origin is inextricably linked to the
universal right to a fair trial, which is itself a jus cogens norm. As the Inter-

American Commission on Human Rights observed in the case of a Mexican

national sentenced to death in Texas who maintained that judicial review of

6 Gay McDougall, "International Convention on the Elimination of
All Forms of Racial Discrimination," United Nations Office of Legal
Affairs, Audiovisual Library of International Law, at https://legal.un.org/
avl/ha/cerd/cerd.html (last visited September 1, 2025). The International
Court of Justice (ICJ) has described the legal phrase "erga omnes" as
meaning "the obligations of a State towards the international community as
a whole," which include the duty to protect foreign nationals within its
territory from racial discrimination. Barcelona Traction, Light and Power
Company, Limited (Belg. v. Spain), 1970 1.C.J. Reports 32, 44 33-34 (5
Feb.).

" Restatement (Third) of Foreign Relations Law of the United States
§ 702 & cmts. c. and n. (1987).


https://legal.un.org/avl/ha/cerd/cerd.html
https://legal.un.org/avl/ha/cerd/cerd.html

his case was impermissibly tainted by racial, ethnic and national origin bias.
The principles of equality before the law, equal protection,
and non-discrimination are among the most basic human
rights, and are in fact recognized as jus cogens norms,
“because the whole legal structure of national and
international public order rests on it.”®
While peremptory norms typically derive from customary
international law, widely-adopted treaty provisions “may also serve as
bases” for jus cogens standards.” A host of international human rights
conventions and declarations enshrine the right to freedom from
discrimination in trial proceedings."

In particular, the International Convention on the Elimination of All

Forms of Racial Discrimination (hereinafter “CERD”) has been ratified by

8 Ramiro Ibarra Rubi v. United States of America, Case 13.829,
Inter-Am. Comm’n H.R., Report No. 456/21 § 90, OEA/Ser.L/V/II doc. 470
(31 December 2021) (citing Juridical Condition and Rights of
Undocumented Migrants, Advisory Opinion OC-18/03, Inter-Am. Ct. H.R.
(Ser. A) No. 18/03, 9 101 (2003)).

? ILC Conclusions, supra footnote 3, Conclusion 5(2) at page 12.

19 See. e.g., Universal Declaration of Human Rights, art. 10, U.N.
Doc. A/RES/217(III) (December 10, 1948), (“Everyone is entitled in full
equality to a fair and public hearing by an independent and impartial
tribunal’’); American Declaration on the Rights and Duties of Man, art. II,
0.A.S. Res. XXX (May 2, 1948) (“All persons are equal before the law. .
.without distinction as to race, sex, language, creed or any other factor.”);
International Covenant on Civil and Political Rights, December 16, 1966,
art. 14(1), 999 U.N.T.S. 171 (1966)(“All persons shall be equal before the
courts and tribunals.”).

10



182 countries, including Mexico and the United States,'' and is “the
centerpiece of the international regime for the protection and enforcement
of the right against racial discrimination.”'*> CERD obligates member States
to “prohibit and eliminate racial discrimination in all its forms and to
guarantee the right of everyone, without distinction as to race, colour, or
national or ethnic origin, to equality before the law,” including the “right to
equal treatment before the tribunals and all other organs administering
justice.”” As a fundamental obligation under CERD, the United States is
required “to prohibit and bring to an end” racial discrimination “by all
appropriate means, including legislation as required by circumstances”."
Authoritatively interpreting these requirements for accused persons
subject to judicial proceedings, the Committee on the Elimination of Racial

Discrimination has determined that a reasonable suspicion of racial bias

triggers the State’s obligation to investigate and to provide a remedy if the

'See U.N. Treaty Collection Status of Treaties, Chapter IV, at
https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg no=iv-
2&chapter=4&clang=_en#EndDec (last visited September 1, 2025).

12 United Nations Office of Legal Affairs, Audiovisual Library of
International Law, supra footnote 5.

13 International Convention for the Elimination of All Forms of
Racial Discrimination, December 21, 1965, art. 5(a), TIAS 94-1120, 660
U.N.T.S. 195 (entered into force for the United States 21 October 1994).

4 14, art. 2(d).
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right to equal treatment in trial proceedings has been violated." The
Committee has also recommended that member States pay special attention
to eliminating discrimination in capital cases, “bearing in mind reports that
this punishment is imposed and carried out more frequently against persons
belonging to specific racial or ethnic groups.”'®

Finally, CERD not only defines rights, but also expressly mandates
Jjudicial remedies for the violation of its provisions. The courts of member
States are required to enforce the affected individual’s “right to seek from
such tribunals just and adequate reparation . . . for any damage suffered as a
result of such discrimination.”"’

As outlined by the Inter-American Commission on Human Rights,
the international norm governing the assessment of discrimination in trial
proceedings contains three discrete elements: a “particularly strict level of

scrutiny” for a disparity of treatment based on factors such as race, ethnicity

or nationality; a “presumption of invalidity” regarding any proceedings in

!5 Comm. on Elim. of Racial Discrim., Narrainen v. Norway,
Communication No 3/191, U.N. Doc. CERD/C/44/D/3/1991 (Mar. 15,
1994) 4 9.3 (finding it “incumbent upon the national judicial authorities to
investigate the issue and to disqualify the juror if there is a suspicion that
the juror might be biased.”).

16 Comm. on Elim. of Racial Discrim., General recommendation
XXXI, 9 35, U.N. Doc. A/60/18 (2005).

7 CERD, art. 6.
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which the disparity occurred, and a “reversal of the burden of proof,”
whereby the State must demonstrate that the disparate treatment of the
defendant was not discriminatory.'® The test is especially stringent when
applied to discrimination claims in capital cases."

Applying these precepts to a federal death penalty case, the Inter-
American Commission determined that a prisoner raising an unresolved
claim of racial discrimination was entitled to “effective relief, including the
review of his trial and sentence in accordance with the guarantees of fair
trial and due process,” leading to a “new trial”.** The Commission based
this determination on its finding that the domestic authorities were
“responsible for failing to fully respond to the allegations of racial
discrimination” in breach of equal protection requirements, and had
deprived the defendant of “access to an effective remedy with regard to the

allegations of racial discrimination”.*' The Commission further observed

' Orlando Cordia Hall v. United States of America, Case 12.719,
Inter-Am. Comm’n. H.R., Report No. 28/20 q 53, OEA/ser.L/V/II. Doc. 38
(April 22, 2020) (citations omitted).

¥ Julius Omar Robinson v. United States of America, Case 13.361,
Inter-Am. Comm’n. H.R., Report No. 210/20 § 76, OEA/ser.L/V/II. Doc.
224 (August 12, 2020) (level of scrutiny for distinctions based on race “is
even stricter in this case, given the application of the death penalty™).

20 1d. 9 122(1).
2! Ibid. 9 82.
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that “the questions of due process and possible racial discrimination cannot
be considered in isolation; it is precisely the deficiencies in due process that
have left the possibility of racial discrimination unresolved.”*

Other tribunals and courts have adopted the same standard. For
example, drawing upon CERD and other international instruments, the
European Court of Human Rights held, as a general principle applicable to
discrimination cases, that when claimants establish before a court “facts
from which it may be presumed that there has been direct or indirect
discrimination, it shall be for the respondent to prove that there has been no
breach of the principle of equal treatment.”* The Court further affirmed
that the establishment of a rebuttable presumption of discrimination shifts
the burden of proof “to the respondent State, which must show that the
difference in treatment is not discriminatory.”**

The peremptory norm proscribing racial discrimination in the
criminal justice system and the obligation to provide effective judicial

remedies for its breach are thus fundamental principles of international law

that the United States has pledged to uphold. Mexico submits that these

2 I4. 9 80.

» D.H. and Others v. the Czech Republic, App. No. 57325/00, 47
Eur. H.R. Rep. 3, q 82 (2008).

2 Ihid. 9 189.
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binding legal principles should inform this Court’s interpretation and
application of the RJA.
II. STATE STATUTES SHOULD BE INTERPRETED IN A

MANNER CONSISTENT WITH TREATY OBLIGATIONS

AND PEREMPTORY NORMS.

When the United States ratified CERD, it did so on the
understanding that “this Convention shall be implemented by the Federal
Government to the extent that it exercises jurisdiction over the matters
covered therein, and otherwise by the state and local governments.”* In
every significant respect, the provisions of the RJA parallel the pertinent
CERD requirements and should be viewed as giving effect to the treaty in
the field of criminal justice. The RJA should therefore be construed in a
manner consonant with CERD requirements.

Indeed, as the United States formally reported to the Committee on
the Elimination of Racial Discrimination regarding its compliance with
CERD,

Under article VI of the U.S. Constitution, duly ratified

treaties become part of the “supreme law of the land” with

a legal status equivalent to enacted federal statutes. As such,

they prevail over previously enacted federal law (to the
extent of any conflict) and over any inconsistent state or

2> See U.N. Treaty Collection, United States Declarations and
Understandings, at https://treaties.un.org/pages/viewdetails.aspx?src=
treaty&mtdsg no=iv-2&chapter=4&clang=_en#EndDec (last visited
September 1, 2025).

15
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local law. Since existing U.S. law - through constitutional

and statutory protections against, and remedies for, racial

discrimination - complies with obligations assumed by the

United States under the Convention, it was deemed

unnecessary, at the time of ratification, to propose

implementing legislation.

In light of these assurances, a state anti-discrimination statute
adopted after ratification of the treaty should be construed wherever
possible in a manner that “complies with obligations assumed by the United
States” under CERD.

In any event, the United States is obligated under international law to
comply with its relevant treaty provisions regardless of implementing
provisions.”” As the Supreme Court has explained, there are “plainly
compelling” reasons for domestic compliance with non-self-executing
treaty requirements, such as ensuring the reciprocal observance of
individual treaty rights for Americans abroad, protecting relations with

foreign governments, and demonstrating a commitment to the role of

international law.?

26 United States, Initial Report to Comm. on Elim. of Racial
Discrim., Addendum, 9 50, UN Doc. CERD/C/351/Add.1 (Sept. 21, 2000).

27 Restatement (Fourth) of Foreign Relations Law § 301(3), Treaties
as Law of the United States, (2018).

28 See Medellin v. Texas, 552 U.S. 491, 522-524 (2008) (while not
judicially enforceable, a non-self-executing treaty nonetheless “creates an
international law obligation on the part of the United States” and the
grounds for domestic compliance with its requirements are “plainly

16



This Court may also choose to treat international norms as
confirmation of the constitutionality of the RJA, much as it did in
determining that the right to marry “embodies fundamental interests of an
individual that are protected from abrogation or elimination by the state.””
In addition, principles of international comity call for compliance by
California courts with these binding obligations.*

There is a remarkable symmetry between the requirements of the
relevant international norms and Penal Code Section 745, compelling this
Court to construe the RJA in a manner that avoids conflict with the United
States’ international obligations.

III. THIS CASE EXEMPLIFIES THE NEED TO STRICTLY
ENFORCE THE REMEDIES PROVIDED IN PENAL CODE
SECTION 745.

Mexico fully endorses Mr. Barrera’s assertion that the trial record:

. . . proves that the prosecutor and other trial actors used

racially discriminatory language, whether purposeful or not,
in violation of the RJA. The remedy, at this point, is to

compelling.”).

¥ In re Marriage Cases, 43 Cal. 4th 757, 819 (2008). See also id. n.
41 (finding it “noteworthy” that “international human rights treaties
similarly recognize the right “to marry and to found a family” as a basic
human right).

% See, e.g., Pierburg GmbH & Co. KG. v. Superior Court (Dong Ky
Hua), 137 Cal.App.3d 238, 246 (1982) (“California’s interest in avoiding
violations of international treaties is clearly a rational basis” for requiring
state evidentiary procedures that comply with treaty obligations).

17



“vacate the conviction and sentence, find that it is legally
invalid, and order new proceedings consistent with [the
RJA]” (§ 745, subd. (e)(2).) Mr. Barrera “shall not be
eligible for the death penalty.” (§745, subd. (e)(3)).”!

Application of the jus cogens prohibition on racial discrimination
and the associated peremptory norm governing the assessment of
discrimination in trial proceedings supports a finding that Mr. Barrera is
now entitled to a fully effective remedy for the racial discrimination to
which he was subjected during his trial process. For example, both the
prosecutor and defense counsel referred repeatedly to Mr. Barrera’s
Mexican nationality and his status as an “illegal alien.” In the virtually
identical case of a death-sentenced Mexican national in Texas, the Inter-
American Commission on Human Rights noted that:

... Mr. Moreno Ramos’ nationality was entirely irrelevant

to and unconnected with the issues under consideration at the

punishment phase of his trial, raising a particular danger that

this evidence would be relied upon as a consideration in

determining an appropriate sentence.

The Commission observes in this regard that no steps were

taken, by the trial judge or otherwise, to clarify that the

jurors were not to consider Mr. Moreno Ramos’ nationality

as an element in deciding upon his punishment. . . . and

thereby failed to afford him his right to be tried by an
impartial tribunal as well as his right to equal protection of

31 Appellant’s Fourth Supplemental Opening Brief at 36 (May 26,
2023).

18



the law without discrimination. **

The Commission concluded that “the appropriate remedy includes
the convocation of a new sentencing hearing in accordance with the
equality, due process and fair trial protections” prescribed under
international human rights provisions.*?

During the penalty phase of Mr. Barrera’s trial, a defense expert
testified that the defendant’s immigration status was a risk factor that
predisposed him to abuse his children—an opinion that the prosecution
characterized during cross-examination as “being [an] illegal immigrant
makes it more likely to beat your children.”** As the State concedes, the
expert also linked his use of the term “illegal” to “immigrants coming from

Mexico,”*

which thus removes any doubt in this context that the term was
discriminatory.
Reviewing a factually similar case, the Inter-American Commission

determined that an expert witness “reached the conclusion that Hispanics

are more likely to commit crimes” and that consequently the Argentine

32 Roberto Moreno Ramos v. United States of America, Case 12.430,
Inter-Am. Comm’n. H.R., Report No. 1/05 4 69, OEA/Ser.L/V/11.127
Doc. 4 rev. 1 (January 28, 2005).

B 1d. 9 73.
3 16RT 2163-2164.

3% Fifth Supplemental Respondent’s Brief at 37 (July 10, 2024).
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defendant’s “race and national origin were presented to the jury, which
decided to sentence him to death by responding affirmatively to the
question regarding future dangerousness.”*® The Commission concluded
that the foreign prisoner was entitled to “effective relief, including the
review of his trial and sentence in accordance with the right to equality
before the law and the guarantees of fair trial and due process,” *” and
further cautioned that in light of the violations, if the prisoner “were to be
executed, the State would also be responsible for a serious and irreparable
violation of the fundamental right to life.”** In other words, the
discriminatory treatment itself violated international law, and it would be an
additional, distinct violation for the State to execute a prisoner without
providing a remedy for the unlawful discrimination.

Furthermore, in this case, the prosecutor’s closing argument at the
guilt phase asserted that Mr. Barrera was lower than an animal,” while the

State’s closing penalty phase argument linked his alleged sub-humanity to

3% Victor Saldano v. United States of America, Case 12.254, Inter-
Am. Comm’n. H.R., Report No. 24/17 § 189, OEA/Ser.L/V/161
Doc. 31 (March 18, 2017)

3 Ibid. 9 269(1).
* Ibid. 4 268.
 See 12RT 1903.
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his foreign nationality.*” The State has conceded that these arguments
violated the RJA, but disputes their effect.*!

It is difficult to imagine a more grievous example of discrimination
on the basis of national origin than a prosecutor urging the jury to treat a
foreign defendant on trial for his life as a sub-human, after repeatedly
emphasizing his immigration status as a predictor of his criminality. Under
the “heightened level of scrutiny” test that international jurisprudence
requires in death penalty cases,*” the taint of racism and xenophobia
permeating these trial proceedings could never be deemed to have no
deleterious effect, either on the defendant or on the fair administration of
justice, regardless of the case facts.

The international norm is based not on a determination of the effect
of the discrimination on the outcome of the trial, but rather on treating
verified and unrectified discrimination as due process and equal protection
violations that invalidate the proceedings and trigger an obligation to

provide effective remedies. In this respect it mirrors the domestic structural

% See 17RT 2182-2183.
*! Fifth Supplemental Respondent’s Brief, supra note 40, at 6 and 39.

*2 Roberto Moreno Ramos, supra note 35, at 9 43-44 (international
authorities apply a heightened scrutiny standard in capital cases “to ensure
in particular that the right to life, the right to due process, and the right to a
fair trial” have been properly respected by the State).

21



error standard that requires automatic reversal when racial prejudice taints
the trial process, regardless of identifiable effect on the outcome, because
“[d]iscrimination on the basis of race, odious in all aspects, is especially
pernicious in the administration of justice” and “thereby casts doubt on the
integrity of the judicial process.”*

On the trial record alone, Mr. Barrera has met all of the requirements
for relief under the international law test for discrimination. He has made a
persuasive showing of disparate treatment based on national origin at both
stages of his capital trial, rendering those proceedings presumptively
invalid, and the State has conceded that the disparate treatment was
discriminatory.

Because the discriminatory treatment was inherently harmful to the
validity of the capital trial proceedings, international norms require an

effective remedy for that harm—and the RJA meets that requirement.* A

core purpose of the RJA is “to provide remedies that will eliminate racially

® Rose v. Mitchell, 443 U.S. 545, 555-556 (1979) (prohibiting
discrimination in grand jury selection).

# See also Julius Omar Robinson v. United States of America, supra
n. 19, 9 68 (citation omitted) (noting as “a positive approach the example of
North Carolina’s Racial Justice Act,” and recalling that “the obligation to
guarantee equality and non-discrimination, as with all human rights norms,
applies to all levels of government—federal, state, and local.”)

22



discriminatory practices in the criminal justice system.”* The remedy that
can most effectively forestall a recurrence of such blatant violations of fair
trial and equal protection norms is the preclusion of the death penalty in any
subsequent retrial of Mr. Barrera, precisely as mandated in subdivision
(e)(3).

IV.  APPLYING THE PLAIN MEANING AND LEGISLATIVE
INTENT OF SECTION 745 WOULD ENSURE
CONSISTENCY WITH CALIFORNIA’S OBLIGATIONS
UNDER INTERNATIONAL LAW.

CERD and the RJA share the same object and purpose. Both

(133

instruments are intended ““‘to ensure that race plays no role at all in seeking
or obtaining convictions.’”*® Both instruments define racial discrimination
broadly, to include race, ethnicity and national origin, and both mandate
judicial remedies aimed at eliminating discrimination within the justice
system. Construed as written, the RJA would thus meet California’s

international obligations under CERD, namely, “to ensure the consistent

application” of the treaty at “state and local levels, including by adopting

4 Assem. Bill No. 2542, California Racial Justice Act of 2020, sec.
2(j).

% People v. Simmons, 96 Cal.App.5th 323, 333 (2023), quoting
Assem. Bill No. 2542, sec. 2 (1). Cf. CERD art. 5 (requiring all parties “to

prohibit and to eliminate racial discrimination in all its forms™ in the
administration of justice.
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specific legislation”."’

The amended RJA also satisfies CERD’s requirement that Mr.
Barrera have the “right to seek from such tribunals just and adequate
reparation . . . for any damage suffered as a result of such discrimination,”*
by authorizing him to bring a claim demonstrating unremedied racial
discrimination based on the trial record. If the State concedes that the
violations occurred and were not entirely expunged from the proceedings
(as it has done in this case), then international law requires an effective
remedy, which, as contemplated by the RJA, can only be reversal of the
conviction and sentence.

Shortly before the California Legislature adopted the RJA, this Court
issued a public statement on equality and inclusion in the justice system.
“As members of the legal profession sworn to uphold our fundamental
constitutional values, we will not and must not rest until the promise of

equal justice under law is, for all our people, a living truth,” the Court

unanimously declared.*” Mexico respectfully submits that this entirely

7 Comm. on Elim. of Racial Discrim., Concluding observations on
the combined tenth to twelfth reports of the United States of America, at 5,
U.N. Doc. CERD/C/USA/CO/10-12 (21 September 2022).

* CERD, art. 6.

¥ Supreme Court of California Issues Statement on Equality and
Inclusion (June 11, 2020), available at: https://newsroom.courts.ca.gov/
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https://newsroom.courts.ca.gov/news/supreme-court-california-issues-statement-equ

laudable goal can best be met by giving full effect to the plain meaning and
legislative intent of the RJA.

The initial burden of applying the full meaning and purpose of the
RJA may seem onerous. However, as Justice Thurgood Marshall
trenchantly observed, if systemic racial discrimination in trial proceedings
“becomes a thing of the past, no conviction will ever again be lost on
account of it.”*°

In the final analysis, both the RJA and international law share the
same objective: the equal protection of the laws must “extend to all — the
least deserving as well as the most virtuous.”"

CONCLUSION

The Government of Mexico submits that the California Racial
Justice Act should be construed by this Court in a manner consistent with
California’s obligations under international law. Accordingly, the numerous
instances of defamatory and discriminatory references to Mr. Barrera’s

national origin, immigration status and his purported sub-humanity

throughout the trial proceedings fully warrant vacating his conviction and

news/supreme-court-california-issues-statement-equality-and-inclusion (last
visited September 1, 2025).

* Vasquez v. Hillery, 474 U.S. 254, 262 (1986).
! Hill v. Texas, 316 U.S. 400, 426 (1942).
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remanding his case for a new trial at which he will be ineligible for the
death penalty.

For the foregoing reasons, the Court should grant the relief requested
in Appellant’s Fourth Supplemental Opening Brief.

Date: September 23, 2025 Respectfully submitted,
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