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MOTOR VEHICLES—SALE OF VEHICLES RETURNED AS..., 1989 Cal. Legis. Serv....

1989 Cal. Legis. Serv. 862 (West)

CALIFORNIA LEGISLATIVE SERVICE 1989-90
REGULAR SESSION (1989 Laws)
Additions are indicated by <<+ UPPERCASE +>>
Deletions by <<- *** ->>
CHAPTER 862

S.B.No. 788
MOTOR VEHICLES—SALE OF VEHICLES RETURNED AS DEFECTIVE—DISCLOSURE

AN ACT to add Section 1795.8 to the Civil Code, and to amend Section 4453 of the Vehicle Code, relating to consumer
warranties.

[Approved by Governor September 25, 1989.]
[Filed with Secretary of State September 26, 1989.]

LEGISLATIVE COUNSEL'S DIGEST
SB 788, Rosenthal. Motor vehicle warranties: disclosure.

Under existing law, every manufacturer or its representative in this state is required to either replace a new motor vehicle
or make restitution to the consumer of the new motor vehicle if the new motor vehicle does not conform to applicable
express warranties after a reasonable number of attempts to service or repair the vehicle, as specified. Existing law also
provides that no person shall sell or lease a motor vehicle transferred by a buyer or lessee to a manufacturer under the above
provisions unless the nature of the nonconformity experienced by the original buyer or lessee is, among other things, clearly
and conspicuously disclosed.

This bill would specifically require any person including a manufacturer or dealer selling a motor vehicle that is known or
should be known to have been required by law to be replaced or required by law to be accepted for restitution by a dealer or
manufacturer due to the inability of the dealer or manufacturer to conform the vehicle to applicable warranties, as specified,
to disclose that fact to the buyer in writing prior to the purchase and would require a dealer or manufacturer to include as part
of the titling documents of the vehicle a specifically worded disclosure statement setting forth the fact that the vehicle has
been returned to the dealer or manufacturer due to a defect in the vehicle, as specified.

Existing law requires a registration card for a vehicle to contain upon its face specified information, including the
identification of specified motor vehicles such as a motor vehicle formerly operated as a taxicab.

This bill would require that motor vehicles returned to a dealer or manufacturer pursuant to consumer warranty laws due to
an unrepaired defect be identified on the face of the registration card.

The people of the State of California do enact as follows:
CA CIVIL § 1795.8

SECTION 1. Section 1795.8 is added to the Civil Code, to read:
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MOTOR VEHICLES—SALE OF VEHICLES RETURNED AS..., 1989 Cal. Legis. Serv....

1795.8. (a) The Legislature finds and declares that the expansion of state warranty laws covering new and used cars has given
important and valuable protection to consumers; that in states without this valuable warranty protection used and irrepairable
motor vehicles are inundating the marketplace; that other states have addressed this problem by requiring notices on the titles
of these vehicles warning consumers that the motor vehicles were repurchased by a dealer or manufacturer because either the
vehicle could not be repaired in a reasonable length of time or the dealer or manufacturer was not willing to repair the vehicle;
that these notices serve the interests of consumers who have a right to information relevant to their buying decisions; and that the
disappearance of these notices upon the transfer of title from another state to this state encourages the transport of “lemons” to
this state for sale to the drivers of this state. Therefore, the Legislature hereby enacts the Automotive Consumer Notification Act.

(b) For purposes of this section, “dealer” means any person engaged in the business of selling, offering for sale, or negotiating
the retail sale of used motor vehicles or selling motor vehicles as a broker or agent for another, including the officers, agents,
and employees of the person and any combination or association of dealers. “Dealer” does not include a bank or other financial
institution, or the state, its agencies, bureaus, boards, commissions, authorities, or any of its political subdivisions. A person
shall be deemed to be engaged in the business of selling used motor vehicles if the person has sold more than four used motor
vehicles in the preceding 12 months.

(c) Any person, including any dealer or manufacturer, selling a motor vehicle in this state that is known or should be known
to have been required by law to be replaced or required by law to be accepted for restitution by a manufacturer due to the
inability of the manufacturer to conform the vehicle to applicable warranties pursuant to subdivision (d) of Section 1793.2 or
that is known or should be known to have been required by law to be replaced or required by law to be accepted for restitution
by a dealer or manufacturer due to the inability of the dealer or manufacturer to conform the vehicle to warranties required
by any other applicable law of this state, any other state, or federal law shall disclose that fact to the buyer in writing prior to
the purchase and a dealer or manufacturer shall include as part of the titling documents of the vehicle the following disclosure
statement set forth as a separate document and signed by the buyer:

“THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE DEALER OR MANUFACTURER DUE TO A DEFECT IN
THE VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS.”

(d) The disclosure requirement in subdivision (c) is cumulative with all other consumer notice requirements, and does
not relieve any person, including any dealer or manufacturer, from complying with any other applicable law, including any
requirement of paragraph (5) of subdivision (e) of Section 1793.2 or comparable automobile warranty laws in other states.

CA VEHICLE § 4453

SEC. 2. Section 4453 of the Vehicle Code is amended to read:

4453. (a) The registration card shall contain upon its face, the date issued, the name and residence or business address of the
owner and of the legal owner, if any, the registration number assigned to the vehicle, and a description of the vehicle as complete
as that required in the application for registration of the vehicle.

(b) A motor vehicle of a type included in this subdivision shall be identified as such on the face of the registration card,
whenever the department is able to ascertain that fact, at the time application is made for initial registration or transfer of
ownership of the vehicle.

(1) A motor vehicle rebuilt and restored to operation which was previously declared to be a total loss salvage vehicle because
the cost of repairs exceeds the retail value of the vehicle.

(2) A motor vehicle rebuilt and restored to operation which was previously reported to be dismantled pursuant to Section 11520.

(3) A motor vehicle previously registered to a law enforcement agency and operated in law enforcement work.

(4) A motor vehicle formerly operated as a taxicab.

(5) A motor vehicle manufactured outside of the United States and not intended by the manufacturer for sale in the United
States.

(6) A park trailer, as defined in subdivision (f) of Section 799.24 of the Civil Code, which when moved upon the highway is
required to be moved under a permit pursuant to Section 35780.

<<+(7) A MOTOR VEHICLE RETURNED TO A DEALER OR MANUFACTURER PURSUANT TO A CONSUMER
WARRANTY LAW DUE TO A DEFECT, INCLUDING VEHICLES WITH OUT-OF-STATE TITLING DOCUMENTS
THAT REFLECT A RETURN.+>>
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(c) The director may modify the form, arrangement, and information appearing on the face of the registration card and may
provide for standardization and abbreviation of fictitious or firm names on the registration card whenever the director finds that
the efficiency of the department will be promoted by so doing, except that general delivery or post office box numbers shall not
be permitted as the address of the registered owner unless there is no other address.

CA LEGIS (1989) 862

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.

1391
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MONDAY, NOVEMBER 30, 1992 1255

$.B. No. 1761—Petris.
An oafct to amend Sections 9149, 9149.1, 9149.2, 9149.6, 9149.7, 9149.12, and 9149.17

1992
Feb.

Feb.
Mar.
April
May

May
May

May
Nov.

the Government Code, rehhng to the Historic State Cnpiml Commission.

m-lntmduced Read first time. To Com. on RLS. for assignment. To

29—] rom print. May be acted upon on or after March 23.
5—To Com. on RLS.
30—From committee with authos’s amendments. Read second time.
Amended. Re-referred to committee
7—From committee with author'’s amendments. Read second time.
Amended. Re-referred to committee.
14—Set for hearing May 20.
22 From committee: Do pass as amended lmt first amend, and re-refer
to Com. on APPR. (Ayes 3. Noes 0. P:
26-—Read second time. Amended. e-referred to Com. on APPR.
30—From committee without further action.

S.B. No. 1762—Marks.

An act to amend Sections 472, 472.1, 472.2, 472.3, and 472.4 of the Business and
Professions Code, and to amend Sections 1793.2, 1794, 1795.6, and 1795.8 of,
and to add Section 1793.22 to, the Civil Code, and to supplement Ttems
2660-001-853 and 2660-101-853 of Section 2.00 of the Budget Act of 1992,
relating to transportation, and making an appropriation therefor.

1992
Feb.

Feb.
Mar.
Mar.
h,&ar

ay
May
May
May

May
May
May
May

May

May
}une
Jl.me

une
June
June
June
June
June
June

Auvg
Aug.
Aug.
Sept.
Sept.

20—Introduced. Read first time To Com. on RLS. for assignment. To
\

22—E‘rom print. May be acted upon on or after March 23.
5—To Com. on RE {f AX.
10—Set for hearing Apnl l
31—Set, first hearing. Hearing canceled at the request of author.
7—Withdrawn from committee. Re-referred to on JUD.
1—Jmnt Rule 61 (b) {6) suspended.
7—Set for hearing May 12.
1—From committee wxetg author’s amendments. Read second time.
12—Hearing postponed by committee.
14—Joint Rule 61(b) (6) suspended.
14—Set for hearing May 26.
lS—From comm:ttee wnth author’s amendments. Read second time.
Ted 1o
27—From comnul:tee Do pass s amended. (Ayes 7. Noes 0. Page 6154.)
d second time. Amended. To third reading.
28—]omt Rule 61(b) (10) suspended.
1—To SJ)ecml Consent Calendar.
4—Read third time Passed. (Ayes 36, Noes 0. Page 6286.) To Assembly.
8—In Assembly. Read first time. Held at Desk.
11—To Com. on CON.PRO.,G.E. & ED.
25—From commuttee: Do pass. To Consent Calendar.
26—Read second ime_To Consent Calendar.
28—Read third hme. Passed. (Ayes 7L. Noes 0. Page 7913.) To Senate.
29—1In Senate. Ordered returned to Assembly for further action.
29—In Assembly. Action rescinded whereby bill and to Senate.
Placed on inactive file on motion of Assembly Member Speier.
B—'l;mgu machve file to third reading file. Read third time. Amended.
'© third reading.
31—Read third time Amended. To third reading. Read third time.
Passed. (Ayes 68, Noes 0. Psge 9984) To Sennte
31—In Senate. To unfi in A bl
amendments. (Ayes 39. Noes 0. Page M ) To enrollment.
17—Enrolled. To Governor at 2 p.m.

3 m—égproved by Governor

30—Chaptered by Secretary of State. Chapter 1232, Statutes of 1992,
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with respect to which no tax has been paid within areas ;. !

over which the United States Government exercises °. ..

jurisdiction, at the.following rates: , S ‘
(a) Onallbeer, sixty-two cents ($0.62) for every barrel ‘

containing 31 gallons and at a proportionate rate for any

other quantity until-July 1, 1959, and on and after July 1, o

1959, one dollar and twenty-four cents ($1.24) for every ' s

barrel containing 31 gallons and at a proportionate rate %

for any other quantity. : ' :

10 (b) On all still wines containing not more than 14

11. percent of absolute alcohol by volume, one cent ($0.01)

12 per wine gallon and at a proportionate rate for any other

13 quantity. ‘ :

14 (c) On all still wines containing more than 14 percent

15 of absolute alcohol by volume, two cents ($0.02) per wine

16 gallon and at a proportionate rate for any other quantity..

17 (d) On all fortified wines, thirty-eight cents ($0.38) -

18 per wine gallon and at a proportionate rate for any other o

19 quantity. For purposes of this subdivision, “fortified >

20 wine” means a still wine produced with the addition of

21 wine spirits, brandy, or alcohol and containing, not solely

22 as a result of natural fermen tation, more than 14 percent

" of absolute alcohol by volume when bottled or packaged,

24 except that the term does not include any wine that is - .

25 both sealed and capped by cork enclosure and aged two .+ X

26 or more years. : S '

27 (¢) On champagne, sparkling wine, excepting

28 sparkling hard cider, whether naturally or artificially

29 carbonated, thirty cents ($0.30) per wine gallon and ata

30 proportionate rate for any other quantity. ‘

OCROINU R WM =

<l e I

3 (f) ' On sparkling hard cider, two cents ($0.02) per

33 wine gallon and at a proportionate rate for any other
34 quantity. ' ' -

36 :(g) Except with 'respect to beer in the internal -,
37 revenue bonded premises of a beer manufacturer, for the

38 privilege of possessing or selling beer on which a tax not, .~
39 greater than at the rate of sixty-two cents ($0.62) per’ A
40 barrel has been paid under this part, a floor stock tax of %

91395 "
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“sixty-two cents ($0.62) per barrel, and at a proportionate

rate for any other quantity, is hereby imposed on all beer
possessed at 12.01 a.m. on July 1, 1959, by every person
licensed under Division 9 of the Business and Professions
Code. On or before July 31, 1959, each person subject to
the tax imposed by this subdivision shall prepare and file
with the board, on a form prescribed by the board, a
return showing the amount of beer possessed by him at
12.01 a.m. on July I, 1959, that is subject to the tax imposed
by this subdivision, and such other information as the
board deems necessary for the proper administration of
this part. The taxpayer shall deliver the return, together
with a remittance of the amount of tax due, to the office
of the board on or before July 31, 1959.

All the provisions of this part relating to excise taxes are

~ applicable also to the tax imposed by this subdivision, to

the extent that they are not inconsistent with this
subdivision,

(h) For the privilege of possessing or selling fortified
wine, as defined by subdivision (d), on which a tax not
greater than the tax in effect on June 30, 1992, has been

. paid under this part, a floor stock tax of thirty-eight cents

($0.38) per wine gallon is hereby imposed on all those

_ fortified wines possessed at 12:01 a.m. on July 1, 1992, .by
~every person licensed under Division 9 (commencing

with Section 23000) of the Business and Professions Code.
On or before July 31, 1992, each person subject to the tax

imposed by this subdivision shall prepare and file with .
- the board, on a form prescribed by the board, a return

showing the amount of those fortified wines possessed by
him or her at 12:01 a.m. on July 1, 1992, that are subject
to the tax imposed by this subdivision, and any other
information as the board deems necessary for the proper

administration of this part. The taxpayer shall deliver the .

return, together with a remittance of the amount of the
tax due, to the office of the board on or after July 31, 1992.

All the provisions of this part relating to excise taxes are
applicable also to the tax imposed by this subdivision, to

the extent they are riot inconsistent with this subdivision.

© SEC. 2. This act provides for a tax levy within the

% 11306
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following meanings: : .

(1) “Nonconformity” means a nonconformity which " :..

. substantially impairs the use, value, or safety of the new .

motor vehicle to the buyer or'lessee.

' (2) -"New motor vehicle” means a hew motor vehiclé ¢
which is used or bought for use primarily for personal; .
family, or household purposes. “New motor vehicle’
includes the chassis, chassis cab, and that portion of a:.
motor home devoted to its propulsion, but does not ..
include any portion designed, used, or maintained ;.
primarily for human habitation, a dealer-owned vehicle : :

- and a “demonstrator” or other motor vehicle sold with a
- manufacturer’s new car warranty but does hot includea’
motorcycle or a motor vehicle which is not registered "
under the Vehicle Code because it is to be operated or : ;-
used exclusively off the highways, A “demonstrator Yisa’:
-vehicle assigned by a dealer for the purpose of-.
demonstrating qualities and characteristics common to"
~.vehicles of the same or similar model and type. (R

(3) ,“Motor home” means a vehicular unit built on, or. .

permanently attached to; a self-propelled motor vehicle =

chassis, chassis cab, or van, which: becomes an integral -
.part of the completed vehicle, designed for human '
habitation for recreational or.emergency occupancy.: - D
~ (f) (1) Except . as provided in paragraph (2), no:i:
- person shall sell, either at wholesale -or retail, lease, or=:" .-

transfer a motor vehicle transferred by a -buyer or lessee o

to ‘a manufacturer - pursuant to - paragraph - (2). of -
subdivision .(d) of Section.1793.2 or a similar statute of any .

other state, - unless the nature of the. nonconformity =~ .
experienced by the original buyer or lessee is clearly and - .
conspicuously disclosed to the prospective buyer, lessee, " i :
or transferee, the nonconformity is corrected, and the " . -

manufacturer warrants to -the new buyer, lessee, or - .

transferee in writing for a period of one year that the

motor vehicle is free of that nonconformity. - B

)

(2) Except for the requirement that the nature of the " . N j
nonconformity be disclosed to the transferee, paragraph . ="

(1) does not apply to the transfer of a motor vehicle to .
an educational institution if the purpose of the transfer is.

g5 "0
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repair courses. :

Assembly Bill No. 3374, is amended to read:
1793.22. (a). This section shall be knéwn.and may be

. cited as the Tanner Consumer Protection Act. :

(b) It shall be presumed thata reasonable number of
attempts have been ‘made .to conform a new motor
vehicle to the applicable express warranties if, within'one
year from delivery to the buyer or 12,000 miles on the
odometer of the vehicle, whichever occurs first, either

. four or more times by the manufacturer or its agents and

‘manufacturer. of the néed  for the repair of the

‘be performed due to conditions beyond the control of the
. manufacturer. or its agents. The buyer shall be required
to directly. notify the manufacturer pursuant to
paragraph (1) only if the manufacturer has clearly and
conspicuously disclosed to the buyer; with the warranty

. or'the owner’s manual, the provisions of this section and
_that” of subdivision (d) of.Section . 379328 1793.2,

including the requirement that the buyer must notify the

" manufacturer directly pursuant to paragraph (1). This
. presumption shall be a rebuttable presumption affecting

.the burden of proof, and it may be asserted by the buyer

_in any civil action, including an-action in' small claims

court, or other formal or informal proceeding.

-" (c) Ifaqualified third-party dispute resolution process |

exists, and the buyer receives timely notification in
~ writing of .the" availability, of that qualified third-party
- dispute resolution process with a. description - of its
operation and effect, the presumption in subdivision (b)
" may not be asserted by the buyer until after the buyer has

.initially resorted to the qualified. third-party dispute-

95 400’

1433

—19— . . sB 1762
to make the motor vehicle available for use in automotive '

- SEC.8. Section 1793.22 of the Civil Code, as added by

(1) the same nonconformity has been subject to repair.
the buyer has at least once directly notified the

nonconformity or- (2) the vehicle is out of service by = .
reason of repair of nonconformities by the manufacturer . -
* or its agents for a cumulative total of more than 30
calendar days since delivery of the vehicle to the buyer.
.The 30-day limit shall be extended only if repairs cannot
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-part ‘of the completed

1762 —22—

arbitrator unless the buyer is allowed to participate also.
Nothing in this subdivision prohibits any member of an
arbitration board from deciding a dispute. L
(9) Obtains and maintains certification by .-the
Department of Consumer Affairs pursuant to Chapter g
(commencing with Section 472) of Division 1 of the
Business and Professions Code. '

(e) For the purposes of subdivision (d). of Sec_ﬁon ‘
-1793.2 and this section, the. follqwing terms have the

following meanings: L A
(1), “Nonconformity” means a nonconformity which

substantially impairs the use, value, or safety of ‘thef‘n"ew

motor vehicle to the buyer or lessee. : o
(2) “New motor vehicle” means a new motor vehicle -

which is used or bought for use primarily for personal, -

family, or household purposes. . “New motor vehicle?

“includes the chassis, chassis cab, and that portion:of a’
‘motor home devoted to- its propulsion, ‘but does ‘not

include ‘any portion designed, used, or maintained
n habitation, a- dealer-owned vehicle

and a “demonstrat ,
manufacturer’s new car ‘warranty but does not include 3

‘otoreycle or a motor vehicle which is not registered
“under the Vehicle Code because it is to be operated or

used exclusively off the highways. A “demonstrator” is a
vehicle . assigned by a dealer for the purpose ‘of _
demonstrating qualities and characteristics common- to”
vehicles of the same or similar model and type. e

' (3) “Motor home” means a vehicular unit built on, or .
permanently attached to, a self-propelled miotor vehicle
chassis, chassis cab, or-van, which becomes an integral

habitation for recreational or emergency occupancy.

() . (1) Except as provided in paragraph (2), no

person shall sell, either at wholesale or retail, lease,:or -, .

transfer a motor vehicle transferred by a buyer or lessee .
to.a ‘manufacturer pursuant: to’ .paragraph (2) : of
subdivision (d) of Section 1793.2 or a similar statute ofany-

other -state, unless the nature of the nonconformity.. o

vehicle, designed .for human o

* ey
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‘uses that entity’s third-party dispute resolution process.
The application for certification shall be accompanied by 5
the information prescribed by the department. B

(b) The department shall review the application and "
accompanying information- and, after conducting an -
onsite . inspection, shall determine whether the - |
third-party dispute resolution process is in substantia]. "
compliance with subdivision (d) of Section 1793.22 of the : :-

Civil Code' and 'this chapter. If the department .
10 determines that the process is in substantial compliance,

. 11 the department - shall certify the process. If the. -
12 . department determines that the 'process is not in,
13 ‘substantial compliance, the department "shall deny -
14 certification and shall state, in writing, the reasons for .

- 15 denial and the modifications in the operation of the-

16 process that are required in order for the process to be

17 certified. ~ . ' S

18 (c). The department shall make a final determination

19 whether to certify a third-party dispute resohition - -

20 process or to deny certification not later than 90 calendar

21 days following the date the department accepts the
. 22 application for certification as complete. - ‘

23 SEC.4. Section 472.3 of the Business and Professions

24 Code is amended to read: o R

25 4723. (a) The department, in accordance with the -

26 time intervals prescribed pursuant to subdivision (d) of -
| 27 Section 472.1, but at least once annually, shall review the - .

. 28 operation and performance of each qualified third-party . -
29 dispute resolution process and ‘determine, using the: -
30 information provided the department as -prescribed <
31 pursuant to subdivision (d) of Section 472.1 and the - -
32 monitoring and inspection information described in" -
33 subdivision (c). of Section 472.4, whether the process.is J
34 operating in substantial compliance with subdivision (d) - "
35 of Section 1793.22 of the Civil Code and this chapter. If- s
36 the departmeént determines that the process is in-':::

37 substantial compliance, the certification shall remain m

© G -1 T CI DO

" '38 effect. . SRR T
39 (b) If the department determines that the process is -
40 not in substantial compliance with subdivision (d) of -

" e
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Section 1793.22 of the Civil Code or this chapter, the
department shall issue a notice of decertification to the
entity which operates the process and shall send a copy
of that notice to any manufacturer affected by the
- decertification. The notice of decertification shall state
" the reasons for the issuance of the notice and prescribe
the modifications in the operation of the process that are
required in order for the process to retain its certification.
(c) A notice of decertification shall take effect 180
calendar days following the date the notice is served on
the manufacturer, or other entity, which uses the process
that the department has determined is not in substantial
compliance with subdivision (d) of Section 1793.22 of the
Civil Code or this chapter. The department shall
withdraw the notice of decertification prior to its
effective date if the department determines, after a
public hearing, that the manufacturer, or other entity,
‘which uses the process has made the modifications in the :
operation of the process required in the notice. of
decertification and -is in substantial compliance with |-
subdivision (d) of Section 1793.22 of the Civil Code and |\
this chapter. C S
'SEC. 5. Section 472.4 of the Business and Professions 1
Code is amended to read: ' - : L
472.4. In addition to any other requirements of this
"chapter, the department shall do all of the following:
(a) Establish procedures to assist owners or lessees of
new motor vehicles who have complaints regarding fh‘?
29 operation of a qualified third-party dispute resolution
- 30. process. : i ‘ '
- "(b) Establish . methods for = measuring customer
satisfaction and to identify violations of this chapter,
which shall include an annual random postcard or \
/34. telephone survey by the department of the customers of
- each qualified third-party dispute resolution process. ‘
(c)’ Monitor and inspect, on a regular basis, quahfied
.37 third-party dispute resolution processes to determine
;! 38 whether they continue to meet the standards for
{739 certification. Monitoring and inspection shall include, but
not be limited to, all of the following: a
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motor vehicle paid or payable by the buyer, includm(gi
any - charges = for transportation - .
manufacturer-installed options, by a fraction having as its
denominator 120,000 and having as its numerator _t.he
number of miles traveled by the new motor vehicle priof
to the time the buyer first delivered the vehicle to the |
manufacturer or distributor, or its authorized service a1
repair facility for correction of the problem that gave I15¢

to the nonconformity. Nothing in this paragraph shall in

10 any way limit the rights or remedies available to the

11 buyer under any other law, -

12 SEC.7. Section 1793.22 is added to the Civil Code;
13 read: , '
14 1793.22.  (a) This section shall be known and may Pe
15 cited as the Tanner Consumer Protection Act. ¢
16~ (b) It shall be presumed that a reasonable number ©
17" attempts have been made to conform a new motor
18 vehicle to the applicable express warranties if, within 0P
19 year from delivery to the buyer or 12,000 miles on
20 odometer of the vehicle, whichever occurs first, €ithe
21 (1) the same nonconformity has been subject to Tepalé
22 four or more times by the manufacturer or its agents al
23 the buyer has at . least once directly notified the
24 manufacturer of the need for the repair of .the
25 nonconformity or (2) the vehicle is out of service bY
26 reason of repair of nonconformities by the manufacmreé
27 or its agents for 3 cumulative total of more than 3
28 .calendar days since delivery of the vehicle to the buye:
29 The 30-day limit shal] be extended only if repairs canno
30 be performed due to conditions beyond the control Of. the
31 manufacturer or its agents. The buyer shall be requir®
32 to directly notify the manufacturer pursuant g
33 paragraph (1) only if the manufacturer has clearly 87
34 conspicuously disclosed to the buyer, with the warranty

© 0010 UL ik DO =

36 that of subdivision (d) of Section 1793.2, including th
37 requirement that the buyer 'mlist, notify is-
38 manufacturer directly pursuant to paragraph (1)- T.hls
39 presumption shall be 3 rebuttable presumption affectin®
40 the burden of proof, and it may be asserted by the buye”

as 20
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* initially  resorted to the qualified third-

‘without further foundation.

to any person shall be exten
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to directly notify: the manufacturer pursuant to
paragraph (1) only if the manufacturer has clearly and
conspicuously disclosed to the buyer, with the warranty

or the owner’s manual, the provisions of this section and -

that of subdivision (d) -of Section 1793.2, including the
requirement that the buyer must notify - the
manufacturer directly pursuant to paragraph (1). This
presumption shall be a rebuttable presumption affecting

the burden of proof, and it may be asserted by the buyer

in'any civil action, including an action in small claims
coiurt, or other formal or informal proceeding. o

- (c) - If a qualified third-party dispute resolution process
exists, and the buyer receives timely notification in -
writing. of the availability of that qualified third-party .

dispute resolution - process with a description of its
operation and effect, the presumption in subdivision (b)
may not be asserted by the buyer until after the buyer has

party dispute
resolution process as. required in subdivision . (d).

Notification of the availability of the qualified third-party

dispute resolution process is not timely if the buyer

suffers any prejudice resulting from any delay in giving

the notification. 'If a qualified. third-party - dispute

resolution process does not exist, or if the bu.yerthis.
“the

n, or if

dissatisfied - with that third-party decisior
‘manufacturer or its agent neglects to promptly fulfill the .

terms of, the qualified third-party dispute resolution
process decision after the decision is accepted by the

buyer, the buyer may assert the presumption proyid?d. in
‘ enforce the buyer’s rights

subdivision (b) in an action to enfo [
- undert subdivision (d) of Section 1793:2. The findings and:

decision of a qualified third-party dispute resolution
process shall be admissible in evidence in the action
Any period of limitation of

actions under any federal or California laws with respect
ded for a period equal to the

number of days between the date a complaint is filed
with a third-party dispute resolution process and the date
of its decisiori or the date before which the manufacturer

or its agent is required by the decision to fulfill its terms

94 36"
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SBATE i . d tor vehiclé’ of
{ ' i f used MO o
tiating the retail sale of " for anoPr.
(s)crallrilsgomotorgve}ﬁcles' as a brtoke;'n (c)lr :rg;fgloyees dofal ;}:s;
: . ents = ealé!
including the ofEC_el'lS)’. 2% - . aSSOClatl(:ﬁ ;) ae® " al
i ) e
“Dealer” does not include a bank orbﬁreaus, o?x:d:i
institution, or the state, its agencies, b P Ohncin'
commissions, authorities, or 4o e engagedon .
subdivisions. A person sh ehicles € erih o
the business of selling used motor Ve o o5 iD
‘has sold more than four ‘used motor 4

receding 12 months. e oy qcture?
P (c) Angy person, including any dealer OF :n;pufo y Of
selling a motor vehicle in this state tha b Jaw 10 be
14 should be known to have been requlred : y restif“tiop
15 replaced or required by law to be accep_ted ‘i:' of the
16 by. a manufacturer “due to the: inability - plicable'
17 manufacturer to conform the vehicle to 2P 17_93.2 ‘
18 warranties pursuant to subdivision (d) of 5€¢ - pee?
19 or that is known or should be known tO aa w to P¢ a
90 required by law to be replaced or requirf?.d by r dueé
91 . accepted for restitution by a dealer or man -tuonforfn
99 to the inability of the dealer or manufacturer t0 €
03 the vehicle to warranties required by ang’ .
94 applicable law of this state, any other state, OF fed® to the {
95 shall disclose that fact to the’buyer in writing P,nmi ude 85
96 * purchase and a dealer or ‘manufacturer shall 'mcllo wing |
o7 ‘part of the titling documents of the vehicle the fo*° t'aﬂ¢/
- 98 disclosure statement set forth as a separate ocurne?t= )
29 signed by the buyer: - ' L BNE}D .
2 “E°HIS MOTOR VEHICLE HAS BEEN RETCY o,
31. TO THE DEALER OR ACTURER DUE * 0
- 32 DEFECT. IN THE 'VEHICLE. PURSUANT - .7
- 33 CONSUMER W CULAWS” L o) B
34 . (d) The disclosure requirement in s'ubdivision..(c £s)
35 . cumulative with all other consumer notice requil"’glle;1 of
36 and does not relieve any person, including any de 16 ble
37 manufacturer, from complying with any other applic?” ¢
- 38 .law, including any requirement of subdivisié‘f1 (f) os
39 Section 1793.22 of comparable automobile warran la¥
40 in other states. . R T
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Telecommuting Development Program.

—93— SB 1762

_SEC. 12. Notwithstanding Items 2660-001-853 and

2660-101-853 of Section 2.00 of the Budget Act of 1992, one

hundred fifty thousand dollars ($150,000) appropriated
from the Petroleum Violation Escrow Account by Proviso
2 of Item 2660-001-853 is hereby transferred to Item
2660-101-853 and appropriated for the Bay Area

SEC. 13. ‘Section 8 makes technical corrections to
Section 1793.22 of the Civil Code, as added by AB 3374.
It shall become operative only if AB 3374is enacted and
adds Section 1793.92 to the Civil Code and this bill is

€nacted after AB 3374, in which case Section 7 shall not
€come operative. ‘
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Ch. 1232 ] STATUTES OF 1992 5785
CHAPTER 1232

An act to amend Sections 472, 472.1, 472.2, 472.3, and 472.4 of the
Business and Professions Code, and to amend Sections 1793.2, 1794,
1795.6, and 1795.8 of, and to add Section 1793.22 to, the Civil Code,
and to supplement Items 2660-001-853 and 2660-101-853 of Section
2.00 of the Budget Act of 1992, relating to transportation, and making
an appropriation therefor.

[Approved by Governor September 29, 1992. Filed with
Secretary of State September 30, 1992 ]

The people of the State of California do enact as follows:

SECTION 1. Section 472 of the Business and Professions Code is
amended to read:

472. Unless the context requires otherwise, the following
definitions govern the construction of this chapter:

(a) “New motor vehicle” means a new motor vehicle as defined
in paragraph (2) of subdivision (e) of Section 1793.22 of the Civil
Code.

(b) “Manufacturer” means a new motor vehicle manufacturer,
manufacturer branch, distributor, or distributor branch required to
be licensed pursuant to Article 1 (commencing with Section 11700)
of Chapter 4 of Division 5 of the Vehicle Code.

(c) “Qualified third party dispute resolution process” means a
third party dispute resolution process which operates in compliance
with subdivision (d) of Section 1793.22 of the Civil Code and this
chapter and which has been certified by the department pursuant to
this chapter.

SEC. 2. Section 472.1 of the Business and Professions Code is
amended to read:

472.1. The department shall establish a program for certifying
each third-party dispute resolution process used for the arbitration
of disputes pursuant to subdivision (c¢) of Section 1793.22 of the Civil
Code. In establishing the program, the department shall do all of the
following:

(a) Prescribe and provide forms to be used to apply for
certification under this chapter.

(b) Establish a set of minimum standards which shall be used to
determine whether a third-party dispute resolution process is in
substantial compliance with subdivision (d) of Section 1793.22 of the
Civil Code and this chapter.

(¢) Prescribe the information which each manufacturer, or other
entity, that operates a third-party dispute resolution process shall
provide the department in the application for certification. In
prescribing the information to accompany the application for
certification, the department shall require the manufacturer, or
other entity, to provide only that information which the department

191810
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finds is reasonably necessary to enable the department to determine
whether the third-party dispute resolution process is in substantial
compliance with subdivision (d) of Section 1793.22 of the Civil Code
and this chapter.

(d) Prescribe the information that each qualified third-party
dispute resolution process shall provide the department, and the
time intervals at which the information shall be required, to enable
the department to determine whether the qualified third-party
dispute resolution process continues to operate in substantial
compliance with subdivision (d) of Section 1793.22 of the Civil Code
and this chapter.

SEC. 3. Section 472.2 of the Business and Professions Code is
amended to read:

472.2. (a) Each manufacturer may establish, or ctherwise make
available to buyers or lessees of new motor vehicles, a qualified
third-party dispute resolution process for the resolution of disputes
pursuant to subdivision (c) of Section 1793.22 of the Civil Code. A
manufacturer that itself operates the third-party dispute resolution
process shall apply to the department for certification of that process.
If the manufacturer makes the third-party dispute resolution process
available to buyers or lessees of new motor vehicles through contract
or other arrangement with another entity, that entity shall apply to
the department for certification. An entity that operates a
third-party dispute resolution process for more than one
manufacturer shall make a separate application for certification for
each manufacturer that uses that entity’s third-party dispute
resolution process. The application for certification shall be
accompanied by the information prescribed by the department.

(b) The department shall review the application and
accompanying information and, after conducting an onsite
inspection, shall determine whether the third-party dispute
resolution process is in substantial compliance with subdivision (d)
of Section 1793.22 of the Civil Code and this chapter. If the
department determines that the process is in substantial compliance,
the department shall certify the process. If the department
determines that the process is not in substantial compliance, the
department shall deny certification and shall state, in writing, the
reasons for denial and the modifications in the operation of the
process that are required in order for the process to be certified.

(¢) The department shall make a final determination whether to
certify a third-party dispute resolution process or to deny
certification not later than 90 calendar days following the date the
department accepts the application for certification as complete.

SEC. 4. Section 472.3 of the Business and Professions Code is
amended to read:

472.3. (a) The department, in accordance with the time
intervals prescribed pursuant to subdivision (d) of Section 472.1, but
at least once annually, shall review the operation and performance
of each qualified third-party dispute resolution process and
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determine, using the information provided the department as
prescribed pursuant to subdivision (d) of Section 472.1 and the
monitoring and inspection information described in subdivision (c)
of Section 472.4, whether the process is operating in substantial
compliance with subdivision (d) of Section 1793.22 of the Civil Code
and this chapter. If the department determines that the process is in
substantial compliance, the certification shall remain in effect.

(b) If the department determines that the process is not in
substantial compliance with subdivision (d) of Section 1793.22 of the
Civil Code or this chapter, the department shall issue a notice of
decertification to the entity which operates the process and shall
send a copy of that notice to any manufacturer affected by the
decertification. The notice of decertification shall state the reasons
for the issuance of the notice and prescribe the modifications in the
operation of the process that are required in order for the process to
retain its certification.

(c) A notice of decertification shall take effect 180 calendar days
following the date the notice is served on the manufacturer, or other
entity, which uses the process that the department has determined
is not in substantial compliance with subdivision (d) of Section
1793.22 of the Civil Code or this chapter. The department shall
withdraw the notice of decertification prior to its effective date if the
department determines, after a public hearing, that the
manufacturer, or other entity, which uses the process has made the
modifications in the operation of the process required in the notice
of decertification and is in substantial compliance with subdivision
(d) of Section 1793.22 of the Civil Code and this chapter.

SEC. 5. Section 472.4 of the Business and Professions Code is
amended to read:

472.4. In addition to any other requirements of this chapter, the
department shall do all of the following:

(a) Establish procedures to assist owners or lessees of new motor
vehicles who have complaints regarding the operation of a qualified
third-party dispute resolution process.

(b) Establish methods for measuring customer satisfaction and to
identify violations of this chapter, which shall include an annual
random postcard or telephone survey by the department of the
customers of each qualified third-party dispute resolution process.

(c) Monitor and inspect, on a regular basis, qualified third-party
dispute resolution processes to determine whether they continue to
meet the standards for certification. Monitoring and inspection shall
include, but not be limited to, all of the following: )

(1) Onsite inspections of each qualified third-party dispute
resolution process not less frequently than twice annually.

(2) Investigation of complaints from consumers regarding the
operation of qualified third-party dispute resolution processes and
analyses of representative samples of complaints against each
process.

(3) Analyses of the annual surveys required by subdivision (b).
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(d) Notify the Department of Motor Vehicles of the failure of a
manufacturer to honor a decision of a qualified third-party dispute
resolution process to enable the Department of Motor Vehicles to
take appropriate enforcement action against the manufacturer
pursuant to Section 11705.4 of the Vehicle Code.

(e) Submit a biennial report to the Legislature evaluating the
effectiveness of this chapter, make available to the public summaries
of the statistics and other information supplied by each qualified
third-party dispute resolution process, and publish educational
materials regarding the purposes of this chapter.

(f) Adopt regulations as necessary and appropriate to implement
this chapter and subdivision (d) of Section 1793.22 of the Civil Code.
SEC. 6. Section 1793.2 of the Civil Code is amended to read:

1793.2. (a) Every manufacturer of consumer goods sold in this
state and for which the manufacturer has made an express warranty
shall:

(1) (A) Maintain in this state sufficient service and repair
facilities reasonably close to all areas where its consumer goods are
sold to carry out the terms of those warranties or designate and
authorize in this state as service and repair facilities independent
repair or service facilities reasonably close to all areas where its
consumer goods are sold to carry out the terms of the warranties.

(B) As ameans of complying with this paragraph, a manufacturer
may enter into warranty service contracts with independent service
and repair facilities. The warranty service contracts may provide for
a fixed schedule of rates to be charged for warranty service or
warranty repair work. However, the rates fixed by those contracts
shall be in conformity with the requirements of subdivision (c¢) of
Section 1793.3. The rates established pursuant to subdivision (c) of
Section 1793.3, between the manufacturer and the independent
service and repair facility, shall not preclude a good faith discount
which is reasonably related to reduced credit and general overhead
cost factors arising from the manufacturer’s payment of warranty
charges direct to the independent service and repair facility. The
warranty service contracts authorized by this paragraph shall not be
executed to cover a period of time in excess of one year, and may be
renewed only by a separate, new contract or letter of agreement
between the manufacturer and the independent service and repair
facility.

(2) In the event of a failure to comply with paragraph (1) of this
subdivision, be subject to Section 1793.5.

(3) Make available to authorized service and repair facilities
sufficient service literature and replacement parts to effect repairs
during the express warranty period.

(b) Where those service and repair facilities are maintained in
this state and service or repair of the goods is necessary because they
do not conform with the applicable express warranties, service and
repair shall be commmenced within a reasonable time by the
manufacturer or its representative in this state. Unless the buyer
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agrees in writing to the contrary, the goods shall be serviced or
repaired so as to conform to the applicable warranties within 30 days.
Delay caused by conditions beyond the control of the manufacturer
or his representatives shall serve to extend this 30-day requirement.
Where delay arises, conforming goods shall be tendered as soon as
possible following termination of the condition giving rise to the
delay.

(¢) The buyer shall deliver nonconforming goods to the
manufacturer’s service and repair facility within this state, unless,
due to reasons of size and weight, or method of attachment, or
method of installation, or nature of the nonconformity, delivery
cannot reasonably be accomplished. If the buyer cannot return the
nonconforming goods for any of these reasons, he or she shall notify
the manufacturer or its nearest service and repair facility within the
state. Written notice of nonconformity to the manufacturer or its
service and repair facility shall constitute return of the goods for
purposes of this section. Upon receipt of that notice of
nonconformity, the manufacturer shall, at its option, service or repair
the goods at the buyer’s residence, or pick up the goods for service
and repair, or arrange for transporting the goods to its service and
repair facility. All reasonable costs of transporting the goods when a
buyer cannot return them for any of the above reasons shall be at the
manufacturer’s expense. The reasonable costs of transporting
nonconforming goods after delivery to the service and repair facility
until return of the goods to the buyer shall be at the manufacturer’s
expense.

(d) (1) Except as provided in paragraph (2), if the manufacturer
or its representative in this state does not service or repair the goods
to conform to the applicable express warranties after a reasonable
number of attempts, the manufacturer shall either replace the goods
or reimburse the buyer in an amount equal to the purchase price
paid by the buyer, less that amount directly attributable to use by the
buyer prior to the discovery of the nonconformity.

(2) If the manufacturer or its representative in this state is unable
to service or repair a new motor vehicle, as that term is defined in
paragraph (2) of subdivision (e) of Section 1793.22, to conform to the
applicable express warranties after a reasonable number of attempts,
the manufacturer shall either promptly replace the new motor
vehicle in accordance with subparagraph (A) or promptly make
restitution to the buyer in accordance with subparagraph (B).
However, the buyer shall be free to elect restitution in lieu of
replacement, and in no event shall the buyer be required by the
manufacturer to accept a replacement vehicle.

(A) In the case of replacement, the manufacturer shall replace
the buyer’s vehicle with a new motor vehicle substantially identical
to the vehicle replaced. The replacement vehicle shall be
accompanied by all express and implied warranties that normally
accompany new motor vehicles of that specific kind. The
manufacturer also shall pay for, or to, the buyer the amount of any
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sales or use tax, license fees, registration fees, and other official fees
which the buyer is obligated to pay in connection with the
replacement, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to, reasonable
repair, towing, and rental car costs actually incurred by the buyer.

(B) In the case of restitution, the manufacturer shall make
restitution in an amount equal to the actual price paid or payable by
the buyer, including any charges for transportation and
manufacturer-installed options, but excluding nonmanufacturer
items installed by a dealer or the buyer, and including any collateral
charges such as sales tax, license fees, registration fees, and other
official fees, plus any incidental damages to which the buyer is
entitled under Section 1794, including, but not limited to, reasonable
repair, towing, and rental car costs actually incurred by the buyer.

(C) When the manufacturer replaces the new motor vehicle
pursuant to subparagraph (A), the buyer shall only be liable to pay
the manufacturer an amount directly attributable to use by the
buyer of the replaced vehicle prior to the time the buyer first
delivered the vehicle to the manufacturer or distributor, or its
authorized service and repair facility for correction of the problem
that gave rise to the nonconformity. When restitution is made
pursuant to subparagraph (B), the amount to be paid by the
manufacturer to the buyer may be reduced by the manufacturer by
that amount directly attributable to use by the buyer prior to the
time the buyer first delivered the vehicle to the manufacturer or
distributor, or its authorized service and repair facility for correction
of the problem that gave rise to the nonconformity. The amount
directly attributable to use by the buyer shall be determined by
multiplying the actual price of the new motor vehicle paid or payable
by the buyer, including any charges for transportation and
manufacturer-installed options, by a fraction having as its
denominator 120,000 and having as its numerator the number of
miles traveled by the new motor vehicle prior to the time the buyer
first delivered the vehicle to the manufacturer or distributor, or its
authorized service and repair facility for correction of the problem
that gave rise to the nonconformity. Nothing in this paragraph shall
in any way limit the rights or remedies available to the buyer under
any other law.

SEC. 7. Section 1793.22 is added to the Civil Code, to read:

1793.22. (a) This section shall be known and may be cited as the
Tanner Consumer Protection Act.

(b) It shall be presumed that a reasonable number of attempts
have been made to conform a new motor vehicle to the applicable
express warranties if, within one year from delivery to the buyer or
12,000 miles on the odometer of the vehicle, whichever occurs first,
either (1) the same nonconformity has been subject to repair four or
more times by the manufacturer or its agents and the buyer has at
least once directly notified the manufacturer of the need for the
repair of the nonconformity or (2) the vehicle is out of service by
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reason of repair of nonconformities by the manufacturer or its agents
for a curmnulative total of more than 30 calendar days since delivery
of the vehicle to the buyer. The 30-day limit shall be extended only
if repairs cannot be performed due to conditions beyond the control
of the manufacturer or its agents. The buyer shall be required to
directly notify the manufacturer pursuant to paragraph (1) only if
the manufacturer has clearly and conspicuously disclosed to the
buyer, with the warranty or the owner’s manual, the provisions of
this section and that of subdivision (d) of Section 1793.2, including
the requirement that the buyer must notify the manufacturer
directly pursuant to paragraph (1). This presumption shall be a
rebuttable presumption affecting the burden of proof, and it may be
asserted by the buyer in any civil action, including an action in small
claims court, or other formal or informal proceeding.

(¢) If a qualified third-party dispute resolution process exists, and
the buyer receives timely notification in writing of the availability of
that qualified third-party dispute resolution process with a
description of its operation and effect, the presumption in
subdivision (b) may not be asserted by the buyer until after the
buyer has initially resorted to the qualified third-party dispute
resolution process as required in subdivision (d). Notification of the
availability of the qualified third-party dispute resolution process is
not timely if the buyer suffers any prejudice resulting from any delay
in giving the notification. If a qualified third-party dispute resolution
process does not exist, or if the buyer is dissatisfied with that
third-party decision, or if the manufacturer or its agent neglects to
promptly fulfill the terms of the qualified third-party dispute
resolution process decision after the decision is accepted by the
buyer, the buyer may assert the presumption provided in subdivision
(b) in an action to enforce the buyer’s rights under subdivision (d)
of Section 1793.2. The findings and decision of a qualified third-party
dispute resolution process shall be admissible in evidence in the
action without further foundation. Any period of limitation of actions
under any federal or California laws with respect to any person shall
be extended for a period equal to the number of days between the
date a complaint is filed with a third-party dispute resolution process
and the date of its decision or the date before which the
manufacturer or its agent is required by the decision to fulfill its
terms if the decision is accepted by the buyer, whichever occurs
later.

(d) A qualified third-party dispute resolution process shall be one
that does all of the following:

(1) Complies with the minimum requirements of the Federal
Trade Commission for informal dispute settlement procedures as set
forth in Part 703 of Title 16 of the Code of Federal Regulations, as
those regulations read on January 1, 1987.

(2) Renders decisions which are binding on the manufacturer if
the buyer elects to accept the decision.

(3) Prescribes a reasonable time, not to exceed 30 days after the
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decision is accepted by the buyer, within which the manufacturer or
its agent must fulfill the terms of its decisions.

(4) Provides arbitrators who are assigned to decide disputes with
copies of, and instruction in, the provisions of the Federal Trade
Commission’s regulations in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987,
Division 2 (commencing with Section 2101) of the Commercial
Code, and this chapter.

(5) Requires the manufacturer, when the process orders, under
the terms of this chapter, either that the nonconforming motor
vehicle be replaced if the buyer consents to this remedy or that
restitution be made to the buyer, to replace the motor vehicle or
make restitution in accordance with paragraph (2) of subdivision (d)
of Section 1793.2.

(6) Provides, at the request of the arbitrator or a majority of the
arbitration panel, for an inspection and written report on the
condition of a nonconforming motor vehicle, at no cost to the buyer,
by an automobile expert who is independent of the manufacturer.

(7) Takes into account, in rendering decisions, all legal and
equitable factors, including, but not limited to, the written warranty,
the rights and remedies conferred in regulations of the Federal
Trade Commission contained in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987,
Division 2 (commencing with Section 2101) of the Commercial
Code, this chapter, and any other equitable considerations
appropriate in the circumstances. Nothing in this chapter requires
that, to be certified as a qualified third-party dispute resolution
process pursuant to this section, decisions of the process must
consider or provide remedies in the form of awards of punitive
damages or multiple damages, under subdivision (¢) of Section 1794,
or of attorneys’ fees under subdivision (d) of Section 1794, or of
consequential damages other than as provided in subdivisions (a)
and (b) of Section 1794, including, but not limited to, reasonable
repair, towing, and rental car costs actually incurred by the buyer.

(8) Requires that no arbitrator deciding a dispute may be a party
to the dispute and that no other person, including an employee,
agent, or dealer for the manufacturer, may be allowed to participate
substantively in the merits of any dispute with the arbitrator unless
the buyer is allowed to participate also. Nothing in this subdivision
prohibits any member of an arbitration board from deciding a
dispute.

(9) Obtains and maintains certification by the Department of
Consumer Affairs pursuant to Chapter 9 (commencing with Section
472) of Division 1 of the Business and Professions Code.

(e) For the purposes of subdivision (d) of Section 1793.2 and this
section, the following terms have the following meanings:

(1) “Nonconformity” means a nonconformity which substantially
impairs the use, value, or safety of the new motor vehicle to the
buyer or lessee.
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(2) “New motor vehicle” means a new motor vehicle which is
used or bought for use primarily for personal, family, or household
purposes. “New motor vehicle” includes the chassis, chassis cab, and
that portion of a motor home devoted to its propulsion, but does not
include any portion designed, used, or maintained primarily for
human habitation, a dealer-owned vehicle and a “demonstrator” or
other motor vehicle sold with a manufacturer’s new car warranty but
does not include a motorcycle or a motor vehicle which is not
registered under the Vehicle Code because it is to be operated or
used exclusively off the highways. A “demonstrator” is a vehicle
assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and
type.

(3) “Motor home” means a vehicular unit built on, or
permanently attached to, a self-propelled motor vehicle chassis,
chassis cab, or van, which becomes an integral part of the completed
vehicle, designed for human habitation for recreational or
emergency occupancy.

(f) (1) Except as provided in paragraph (2), no person shall sell,
either at wholesale or retail, lease, or transfer a motor vehicle
transferred by a buyer or lessee to a manufacturer pursuant to
paragraph (2) of subdivision (d) of Section 1793.2 or a similar statute
of any other state, unless the nature of the nonconformity
experienced by the original buyer or lessee is clearly and
conspicuously disclosed to the prospective buyer, lessee, or
transferee, the nonconformity is corrected, and the manufacturer
warrants to the new buyer, lessee, or transferee in writing for a
period of one year that the motor vehicle is free of that
nonconformity.

(2) Except for the requirement that the nature of the
nonconformity be disclosed to the transferee, paragraph (1) does not
apply to the transfer of a motor vehicle to an educational institution
if the purpose of the transfer is to make the motor vehicle available
for use in automotive repair courses.

SEC. 8. Section 1793.22 of the Civil Code, as added by Assembly
Bill No. 3374, is amended to read:

1793.22. (a) This section shall be known and may be cited as the
Tanner Consumer Protection Act.

(b) It shall be presumed that a reasonable number of attempts
have been made to conform a new motor vehicle to the applicable
express warranties if, within one year from delivery to the buyer or
12,000 miles on the odometer of the vehicle, whichever occurs first,
either (1) the same nonconformity has been subject to repair four or
more times by the manufacturer or its agents and the buyer has at
least once directly notified the manufacturer of the need for the
repair of the nonconformity or (2) the vehicle is out of service by
reason of repair of nonconformities by the manufacturer or its agents
for a cumulative total of more than 30 calendar days since delivery
of the vehicle to the buyer. The 30-day limit shall be extended only
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if repairs cannot be performed due to conditions beyond the control
of the manufacturer or its agents. The buyer shall be required to
directly notify the manufacturer pursuant to paragraph (1) only if
the manufacturer has clearly and conspicuously disclosed to the
buyer, with the warranty or the owner’s manual, the provisions of
this section and that of subdivision (d) of Section 1793.2, including
the requirement that the buyer must notify the manufacturer
directly pursuant to paragraph (1). This presumption shall be a
rebuttable presumption affecting the burden of proof, and it may be
asserted by the buyer in any civil action, including an action in small
claims court, or other formal or informal proceeding.

(c) If a qualified third-party dispute resolution process exists, and
the buyer receives timely notification in writing of the availability of
that qualified third-party dispute resolution process with a
description of its operation and effect, the presumption in
subdivision (b) may not be asserted by the buyer until after the
buyer has initially resorted to the qualified third-party dispute
resolution process as required in subdivision (d). Notification of the
availability of the qualified third-party dispute resolution process is
not timely if the buyer suffers any prejudice resulting from any delay
in giving the notification. If a qualified third-party dispute resolution
process does not exist, or if the buyer is dissatisfied with that
third-party decision, or if the manufacturer or its agent neglects to
promptly fulfill the terms of the qualified third-party dispute
resolution process decision after the decision is accepted by the
buyer, the buyer may assert the presumption provided in subdivision
(b) in an action to enforce the buyer’s rights under subdivision (d)
of Section 1793.2. The findings and decision of a qualified third-party
dispute resolution process shall be admissible in evidence in the
action without further foundation. Any period of limitation of actions
under any federal or California laws with respect to any person shall
be extended for a period equal to the number of days between the
date a complaint is filed with a third-party dispute resolution process
and the date of its decision or the date before which the
manufacturer or its agent is required by the decision to fulfill its
terms if the decision is accepted by the buyer, whichever occurs
later.

(d) A qualified third-party dispute resolution process shall be one
that does all of the following:

(1) Complies with the minimum requirements of the Federal
Trade Commission for informal dispute settlement procedures as set
forth in Part 703 of Title 16 of the Code of Federal Regulations, as
those regulations read on January 1, 1987.

(2) Renders decisions which are binding on the manufacturer if
the buyer elects to accept the decision.

(3) Prescribes a reasonable time, not to exceed 30 days after the
decision is accepted by the buyer, within which the manufacturer or
its agent must fulfill the terms of its decisions.

(4) Provides arbitrators who are assigned to decide disputes with
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copies of, and instruction in, the provisions of the Federal Trade
Commission’s regulations in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987,
Division 2 (commencing with Section 2101) of the Commercial
Code, and this chapter.

(5) Requires the manufacturer, when the process orders, under
the terms of this chapter, either that the nonconforming motor
vehicle be replaced if the buyer consents to this remedy or that
restitution be made to the buyer, to replace the motor vehicle or
make restitution in accordance with paragraph (2) of subdivision (d)
of Section 1793.2.

(6) Provides, at the request of the arbitrator or a majority of the
arbitration panel, for an inspection and written report on the
condition of a nonconforming motor vehicle, at no cost to the buyer,
by an automobile expert who is independent of the manufacturer.

(7) Takes into account, in rendering decisions, all legal and
equitable factors, including, but not limited to, the written warranty,
the rights and remedies conferred in regulations of the Federal
Trade Commission contained in Part 703 of Title 16 of the Code of
Federal Regulations as those regulations read on January 1, 1987,
Division 2 (commencing with Section 2101) of the Commercial
Code, this chapter, and any other equitable considerations
appropriate in the circumstances. Nothing in this chapter requires
that, to be certified as a qualified third-party dispute resolution
process pursuant to this section, decisions of the process must
consider or provide remedies in the form of awards of punitive
damages or multiple damages, under subdivision (c) of Section 1794,
or of attorneys’ fees under subdivision (d) of Section 1794, or of
consequential damages other than as provided in subdivisions (a)
and (b) of Section 1794, including, but not limited to, reasonable
repair, towing, and rental car costs actually incurred by the buyer.

(8) Requires that no arbitrator deciding a dispute may be a party
to the dispute and that no other person, including an employee,
agent, or dealer for the manufacturer, may be allowed to participate
substantively in the merits of any dispute with the arbitrator unless
the buyer is allowed to participate also. Nothing in this subdivision
prohibits any member of an arbitration board from deciding a
dispute.

(9) Obtains and maintains certification by the Department of
Consumer Affairs pursuant to Chapter 9 (commencing with Section
472) of Division 1 of the Business and Professions Code.

(e) For the purposes of subdivision (d) of Section 1793.2 and this
section, the following terms have the following meanings:

{1) “Nonconformity” means a nonconformity which substantially
impairs the use, value, or safety of the new motor vehicle to the
buyer or lessee.

(2) “New motor vehicle” means a new motor vehicle which is
used or bought for use primarily for personal, family, or household
purposes. “New motor vehicle” includes the chassis, chassis cab, and
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that portion of a motor home devoted to its propulsion, but does not
include any portion designed, used, or maintained primarily for
human habitation, a dealer-owned vehicle and a “demonstrator” or
other motor vehicle sold with a manufacturer’s new car warranty but
does not include a motorcycle or a motor vehicle which is not
registered under the Vehicle Code because it is to be operated or
used exclusively off the highways. A “demonstrator” is a vehicle
assigned by a dealer for the purpose of demonstrating qualities and
characteristics common to vehicles of the same or similar model and
type.

(3) “Motor home” means a vehicular unit built on, or
permanently attached to, a self-propelled motor vehicle chassis,
chassis cab, or van, which becomes an integral part of the completed
vehicle, designed for human habitation for recreational or
emergency occupancy.

() (1) Except as provided in paragraph (2), no person shall sell,
either at wholesale or retail, lease, or transfer a motor vehicle
transferred by a buyer or lessee to a manufacturer pursuant to
paragraph (2) of subdivision (d) of Section 1793.2 or a similar statute
of any other state, unless the nature of the nonconformity
experienced by the original buyer or lessee is clearly and
conspicuously disclosed to the prospective buyer, lessee, or
transferee, the nonconformity is corrected, and the manufacturer
warrants to the new buyer, lessee, or transferee in writing for a
period of one year that the motor vehicle is free of that
nonconformity.

(2) Except for the requirement that the nature of the
nonconformity be disclosed to the transferee, paragraph (1) does not
apply to the transfer of a motor vehicle to an educational institution
if the purpose of the transfer is to make the motor vehicle available
for use in automotive repair courses.

SEC. 9. Section 1794 of the Civil Code is amended to read:

1794. (a) Any buyer of consumer goods who is damaged by a
failure to comply with any obligation under this chapter or under an
implied or express warranty or service contract may bring an action
for the recovery of damages and other legal and equitable relief.

(b) The measure of the buyer’s damages in an action under this
section shall include the rights of replacement or reimbursement as
set forth in subdivision (d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or justifiably revoked
acceptance of the goods or has exercised any right to cancel the sale,
Sections 2711, 2712, and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods, Sections 2714 and
2715 of the Commercial Code shall apply, and the measure of
damages shall include the cost of repairs necessary to make the goods
conform.

(c) If the buyer establishes that the failure to comply was willful,
the judgment may include, in addition to the amounts recovered
under subdivision (a), a civil penalty which shall not exceed two
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times the amount of actual damages. This subdivision shall not apply
in any class action under Section 382 of the Code of Civil Procedure
or under Section 1781, or with respect to a claim based solely on a
breach of an implied warranty.

(d) If the buyer prevails in an action under this section, the buyer
shall be allowed by the court to recover as part of the judgment a sum
equal to the aggregate amount of costs and expenses, including
attorney’s fees based on actual time expended, determined by the
court to have been reasonably incurred by the buyer in connection
with the commencement and prosecution of such action.

(e) (1) Except as otherwise provided in this subdivision, if the
buyer establishes a violation of paragraph (2) of subdivision (d) of
Section 1793.2, the buyer shall recover damages and reasonable
attorney’s fees and costs, and may recover a civil penalty of up to two
times the amount of damages.

(2) If the manufacturer maintains a qualified third-party dispute
resolution process which substantially complies with Section 1793.22,
the manufacturer shall not be liable for any civil penalty pursuant to
this subdivision.

(3) After the occurrence of the events giving rise to the
presumption established in subdivision (b) of Section 1793.22, the
buyer may serve upon the manufacturer a written notice requesting
that the manufacturer comply with paragraph (2) of subdivision (d)
of Section 1793.2. If the buyer fails to serve the notice, the
manufacturer shall not be liable for a civil penalty pursuant to this
subdivision.

(4) If the buyer serves the notice described in paragraph (3) and
the manufacturer complies with paragraph (2) of subdivision (d) of
Section 1793.2 within 30 days of the service of that notice, the
manufacturer shall not be liable for a civil penalty pursuant to this
subdivision.

(5) If the buyer recovers a civil penalty under subdivision (c), the
buyer may not also recover a civil penalty under this subdivision for
the same violation.

SEC. 10. Section 1795.6 of the Civil Code is amended to read:

1795.6. (a) Every warranty period relating to an implied or
express warranty accompanying a sale or consignment for sale of
consumer goods selling for fifty dollars ($50) or more shall
automatically be tolled for the period from the date upon which the
buyer either (1) delivers nonconforming goods to the manufacturer
or seller for warranty repairs or service or (2), pursuant to
subdivision (c) of Section 1793.2 or Section 1793.22, notifies the
manufacturer or seller of the nonconformity of the goods up to, and
including, the date upon which (1) the repaired or serviced goods
are delivered to the buyer, (2) the buyer is notified the goods are
repaired or serviced and are available for the buyer’s possession or
(3) the buyer is notified that repairs or service is completed, if
repairs or service is made at the buyer’s residence.

(b) Notwithstanding the date or conditions set for the expiration
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of the warranty period, such warranty period shall not be deemed
expired if either or both of the following situations occur: (1) after
the buyer has satisfied the requirements of subdivision (a), the
warranty repairs or service has not been performed due to delays
caused by circumstances beyond the control of the buyer or (2) the
warranty repairs or service performed upon the nonconforming
goods did not remedy the nonconformity for which such repairs or
service was performed and the buyer notified the manufacturer or
seller of this failure within 60 days after the repairs or service was
completed. When the warranty repairs or service has been
performed so as to remedy the nonconformity, the warranty period
shall expire in accordance with its terms, including any extension to
the warranty period for warranty repairs or service.

(c) For purposes of this section only, “manufacturer” includes the
manufacturer’s service or repair facility.

(d) Every manufacturer or seller of consumer goods selling for
fifty dollars ($50) or more shall provide a receipt to the buyer
showing the date of purchase. Every manufacturer or seller
performing warranty repairs or service on the goods shall provide to
the buyer a work order or receipt with the date of return and either
the date the buyer was notified that the goods were repaired or
serviced or, where applicable, the date the goods were shipped or
delivered to the buyer.

SEC. 11. Section 1795.8 of the Civil Code is amended to read:

1795.8. (a) The Legislature finds and declares that the expansion
of state warranty laws covering new and used cars has given
important and valuable protection to consumers; that in states
without this valuable warranty protection used and irreparable
motor vehicles are inundating the marketplace; that other states
have addressed this problem by requiring notices on the titles of
these vehicles warning consumers that the motor vehicles were
repurchased by a dealer or manufacturer because either the vehicle
could not be repaired in a reasonable length of time or the dealer or
manufacturer was not willing to repair the vehicle; that these notices
serve the interests of consumers who have a right to information
relevant to their buying decisions; and that the disappearance of
these notices upon the transfer of title from another state to this state
encourages the transport of “lemons” to this state for sale to the
drivers of this state. Therefore, the Legislature hereby enacts the
Automotive Consumer Notification Act.

(b) For purposes of this section, “dealer” means any person
engaged in the business of selling, offering for sale, or negotiating the
retail sale of used motor vehicles or selling motor vehicles as a broker
or agent for another, including the officers, agents, and employees
of the person and any combination or association of dealers. “Dealer”
does not include a bank or other financial institution, or the state, its
agencies, bureaus, boards, commissions, authorities, or any of its
political subdivisions. A person shall be deemed to be engaged in the
business of selling used motor vehicles if the person has sold more
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than four used motor vehicles in the preceding 12 months.

(¢) Any person, including any dealer or manufacturer, selling a
motor vehicle in this state that is known or should be known to have
been required by law to be replaced or required by law to be
accepted for restitution by a manufacturer due to the inability of the
manufacturer to conform the vehicle to applicable warranties
pursuant to subdivision (d) of Section 1793.2 or that is known or
should be known to have been required by law to be replaced or
required by law to be accepted for restitution by a dealer or
manufacturer due to the inability of the dealer or manufacturer to
conform the vehicle to warranties required by any other applicable
law of this state, any other state, or federal law shall disclose that fact
to the buyer in writing prior to the purchase and a dealer or
manufacturer shall include as part of the titling documents of the
vehicle the following disclosure statement set forth as a separate
document and signed by the buyer:

“THIS MOTOR VEHICLE HAS BEEN RETURNED TO THE
DEALER OR MANUFACTURER DUE TO A DEFECT IN THE
VEHICLE PURSUANT TO CONSUMER WARRANTY LAWS.”

(d) The disclosure requirement in subdivision (c) is cumulative
with all other consumer notice requirements, and does not relieve
any person, including any dealer or manufacturer, from complying
with any other applicable law, including any requirement of
subdivision (f) of Section 1793.22 or comparable automobile
warranty laws in other states.

SEC. 12. Notwithstanding Items 2660-001-853 and 2660-101-853 of
Section 2.00 of the Budget Act of 1992, one hundred fifty thousand
dollars ($150,000) appropriated from the Petroleum Violation
Escrow Account by Proviso 2 of Item 2660-001-853 is hereby
transferred to Item 2660-101-853 and appropriated for the Bay Area
Telecommuting Development Program.

SEC. 13. Section 8 makes technical corrections to Section 1793.22
of the Civil Code, as added by AB 3374. It shall become operative
only if AB 3374 is enacted and adds Section 1793.22 to the Civil Code
and this bill is enacted after AB 3374, in which case Section 7 shall
not become operative.
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May 6, 1992

Honorable David Roberti, Chair
Senate Rules Committee
State Capitol, Room 400

~ Dear David:

I apologize because as a result of scheduling conflicts I
am unable to personally appear in Committee this afternoon
regarding my request for a waiver of Joint Rule 61 (b) (6) so
that Senate Bill 1762 may be heard after the May 8 deadline.

As proposed to be amended, this bill is of great
importance to the automobile industry, which - as you know - is
being hit very hard by the current recession. An early
resolution of conflicting code provisions in the area of consumer
warranties would be of benefit to consumers as well as to the
industry, which is a major employer in the. state of California

I respectfully ask for your indulgence, as this bill
would be heard less than one week after the deadline.

Cordially,

MILTON MARKS
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May 4, 1992

Honorable Lucy Killea, Chair

Subcommittee on Bonded Indebtedness
and Methods of Financing

4062 State Capitol Building

Sacramento, California 95814

Dear Lucy:

The purpose of this letter is to request that Scott Keene be
permitted to present my Senate Bill 1789 today in your committee.

Unfortunately, due to a scheduling conflict, I will not be able
to personally attend the committee meeting.

Thank you for your favorable consideration of my request.

Cordially,

MILTON MARKS

MM: js
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OFFICE OF LEGISLATIVE COUNSEL

Honorable Delaine Eastin

November 18, 1992

A.B. 118 — Conflict

Supplemental

The above measure, introduced by you, which is now set for hearing in the
Senate Business and Professions Committee

appears to be in conflict with the following other measure(s):

66 (1x) - Vasconcellos S.B. 51 - Torres

701 - No Author S.B. 1500 - - No Author

892 - Tanner S.B. 1720 - Rosenthal

1077 - Bronzan(92:913) S.B. 1762 - Marks(92:1232)

2120 - Cortese S.B. 1813 - Russell(92:1350)
(92:196) S.B. 2040 = Calderon

2347 - Frazee (92:294) (92:1135)

2353 - Areias - S.B. 2044 - Boatwright

2392 - Moore(92:910) (92:1135)

2473 - No..Author. 3

3745 - Speier(92:1059)

ENACTMENT OF THESE IN THEIR PRESENT FORM MAY GIVERISE TO
A SERIOUS LEGAL PROBLEM WHICH PROBABLY CAN BE AVOIDED BY APPROP-
RIATE AME
WE URGE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT YOUR
CONVENIENCE.
Very truly yours.
BION M. GREGORY
Lecistative Counset
By: Corrections Section
Ph. 5-0430
cc. Committee
named above
Each lead author
concerned
Printsd on Recycied Paper

Hel

7" ‘STATE OF CALIFORNIA o HIEC;(:)ED\?ﬁuJ
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TRW Inc.

4 7wy

Executive Offices

One Space Park
Redondo Beach, CA 90278
213.812.4691

September 10, 1992

The Honorable Pete Wilson
Governor, State of California
The State Capitol
Sacramento, CA 95814

ey ey e = rns s

Subject: SB'17627(Marks) ---Support - .-
Dear Governor Wilson:

On behalf of TRW, | would like to urge you to sigh SB 1762 (Marks),
which was approved by the legislature this past session.

SB 1762, will make technical corrections to the current vehicle "lemon®
law. The measure will allocate $150,000 in State Petroleum Violations
Escrow Account (PVEA) funds to help underwrite the Bay Area
Telecommuting Development Program (BATDP). The BATDP is a
partnership between the Federal Highway Administration, the Federal
Transit Administration, the San Francisco Metropolitan Transportation
Commission, Pacific Bell, and other public and private sector interests in
the Bay Area. It is the most comprehensive telecommuting program ever
undertaken, and it is expected to yield numerous results which will make
it easier for employers to establish or participate in cost-effective
telecommuting programs.

The BATDP has already received a Federal grant of $337,000, and
Pacific Bell has committed over $500,000. These additional State funds
will make it possible for the BATDP to explore additional issues,
including the questions of whether telecommuting work centers can be
established and operated without public subsidy.

For these reasons we urge your signature of SB 1762.

Sincerely,

/4

Michael Jackson
Director, Government Affairs

- cc: - Senator:Milton Marks:

1486



i 5

SENATE & TAXATION COMMITTEE . 8B 1762 - Marks
Senator Leroy F. Greene, Chairman : As introduced
Hearing: april 1, 1992 : , Fiscal: YES

S8UBJECT: Alcoholic Beverage Taxes: Fortified wine tax increased
to 38 cents per gallon :

DIGEST -- WHAT THE BILL DOES

EXISTING LAW imposes a tax on wine distributed for
consumption in California at the following rates: 1 cent per
gallon for dry wine (14% alcohol or less); 2 cents per gallon for
sweet wine (more than 14% alcohol); 30 cents per gallon for-
sparkling wine. Proceeds from the tax are deposited in the
Alcohol Beverage Control Fund

Last year’s AB 30 (Murray) imposed a surtax on wine at a rate
of 19 cents per gallon for dry wine and 18 cents per gallon for
sweet wines (for a total of 20 cents for each type of wine), with
the proceeds to be deposited in the General Fund.

THIS BILL would impose a tax on "fortified wine" of 38 cents
per gallon (instead of the present "regular® tax of 2 cents).
The total state tax on fortified wines would be 56 cents per-
gallon (38 cents for the regular tax and 18 cents for the AB 30.
surtax). Fortified wine would be defined as still wine of more
than 14% alcohol produced by the addition of wine spirits,
brandy, or alcohol, excluding wine which is "both sealed and
capped by cork enclosure and aged two or more years." The new
fortified wine tax would be imposed beginning July 1, 1992.

A floor stocks tax would also be imposed on inventories of:
fortified wine in the hands of sellers at the time the tax is.
imposed. _ _ _

FISCAL EFFECT:

Board of Equalization estimates that the additional revenue .
from the new tax would be $18,933. This estimate is based on' an
estimate of 4,573,000 gallons of still wine over 14%, of. which
only 1% is estimated to be fortified wine. [Note that 1% of: "

4.5 million gallons is’-45,000 of fortified wine -- staff believes
that this is.a very low estimate. If 20% of the over 14% wine-is
fortified wine, then the revenue estimate would be $375,000.]

The board also estimates administrative costs at nearly .
$200,000 annually, with an additional $175,000 one-time cost for
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8B 1762 - Marks
Page 2

administering the floor stocks tax. Note that if the Board
estimates are correct, at best the additional revenue from the
tax would barely offset the costs of administering the tax.

A. Purpose of the bill

The bill is intended to create a price discrimination against
consumption of "skid row" wines. The idea is as old as the "sin
tax" itself--if a product which society frowns on is taxed
sufficiently, consumption is reduced, and.the harm done by the
product to the consumer is correspondingly lessened.

B. 8B 1762 relies on regressivity for its effect

Generally, regressivity (where the tax is a higher percentage
of income the lower the income) is a sign of poor tax policy.
Alcoholic beverage taxes, which are levied at a flat rate per
gallon regardless of price, are usually considered very

regressive. But the tax proposed by this bill is additionally

regressive since it is intentionally focused on the product .
typically consumed by poor people addicted to alcohol. (By the.
definition of "fortified wine," non-"screw-cap" wines consumed . by
the more well-to-do would continue to be taxed at only 20 cents.
per gallon.) Whether this "super-regressivity" is a bad thing,
however, is a question of public policy. If poor, alcoholic.
individuals can be forced to consume less of the product because
it is more expensive, then the bill achieves its intended result.
(Of course, the market for these products is not strictly limited
to poor alcoholics--individuals who consume the product in
moderation are not at risk, but must pay the higher tax.)

C. BOE suggests technical t
The date for filing the floor stocks tax (page 3, line 36)

presently reads "on or after July 31, 1992." The word "after"
should be changed to "before."

Support and Opposition:

Opposition: cCalifornia Wine Institute
Department of Finance

Consultant: Martin Helmkj/
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' RN9228916 PAGE 1

Substantive

AMENDMENTS TO-SENATE BILL NO. 1762
AS AMENDED IN ASSEMBLY AUGUST 29, 1992

Amendment 1
In line 5 of the title, after "Code" 1nsert-

' , and to supplement Items 2660-001-853 and 2660- 101—853 of
- Section 2.00 of the Budget Act of 1992

A Amendment 2
In line 5 of the title, strike out "vehlcles"

and insert:
transportation, and making an appropriation therefor

Amendment 3
On page 27, line 27, after "SEC. 12." insert:

' Notw1thstand1nc Items 2660-001-853 and
. 2660-101-853 of Section 2.00 of the Budget Act of 1992,

one hundred fifty thousand dollars ($150,000) appropriated

from the Petroleum Violation Escrow Account by Proviso 2
- of Item 2660-001-853 is hereby transferred to Item
2660-101-853 and appropriated for the Bay Area
Telecommuting Development 2rogram.

SEC. 13. |
-0 -
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SENATE THIRD READING

SB 1762 (Marks)
SENATE VOTE: _36-0_

ASSEMBLY ACTIONS:

COMMITTEE CONPRO VOTE 8-0 COMMITTEE ' VOTE

DIGEST

1) Provides for the specific warranty respon31bllities in the sale of a motor
vehicle.

2) - Provides for a fedéral fund (the Petroleum Violation Escrow Account --
PVEA) into which is deposited the proceeds from court cases and settlements
relating to price fixing by oil companies during the 1970s.

.
.

1) Provides that a portion of those provisions regarding warranty
responsibilities in the sale of a motor vehicle be known as the Tanner
"Consumer Protection Act; and makes other conforming changes in sections of
law regarding motor vehicle warranty responsibilities.

2) Revises the agreement reached on PVEA funds for 1992-1993 (incorporated in
the recently-passed Budget Bill, AB 979) as follows:

a) Amends the 1992 Budget Act to reduce the PVEA appropriation to the
Department of Transportation {(Caltrans) for ridesharlng from $2.5
mllllon to $2.35 million.

b) Direct the $150,000 in PVEA funds reduced from the ridesharing -
appropriation to the Bay Area Telecommuting Development Program, a.
telecommuting initiative of the Metropolitan Transportation Commission
and the 680/580 Corridor Transportation Association.

. Redirection of $150,000 in PVEA funds, no net change in total PVEA
. appropriations.

The August 31, 1992 amendments revise the negotiated PVEA agreement by reducing
the Govermor's Caltrans item and directing those funds to a telecommuting
project in the Bay Area.

Kate Riley : SB 1762
445-7278:atrans . ) A Page 1
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'PROPOSED S TO SENATE BILI; NO. 1762

Legislative Counsel No.

Ba

revise the agreement reached on Petroleum Violation
Escrow Account (PVEA) funds for 1992-1993 (incorporated in the recently-passed

Budget Bill, AB 979) as follows:

1) Amend the 1992 Budget Act to reduce the PVEA appropriation to the
Department of Transportation (Caltrans) for ridesharing from $2.5 million

_ to $2.35 million.

2) ‘Direct the $150,000 in PVEA funds reduced from the ridesharing
appropriation to the Bay Area Telecommuting Development Program, a

telecommuting initiative of the Metropolitan Transportation Commission and

the 680/580 Corridor Transportation Association. ( B‘OvtﬁiiLa*uﬂE>

Rate Riley ‘ : . SB 1762

445-7278:atrans , Page 1
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Appropriations iscal Summary
Ny
Author: Marks Amended: 3/31/92 _Bill #: SB 1789
Hearing Date: 4/27/92 Policy Committee Vote: NR & W 7-0

© ~mary Prepared By: Bob Franzoia
:;i************************************************************
Bill Summary: SB 1789, an urgency measure, would,
notwithstanding any .other provision of law, make specified
projects eligible for consideration for revenue bond financing
under the California Urban Waterfront Area Restoration
Financing Authority (CUWARFA).

***************************************************************
Fiscal Impact by Fiscal Year
(Dollars in thousands)

e me - 1992-93 1993-94 1994-95 Fund
Treasurer. - ‘See staff comments -------  CUWARFAF*

* California Urban Waterfront Area Restoration Financing
Authority Fund

e e e e e e e e e T e e e e e e e e e e T e e e T e e e ke e e s e e e e T e e e e e e e ke e e v T e e ok e e v e e e e e

STAFF COMMENTS:

The CUWARFA has the authority to issue revenue bonds to finance
eligible projects. The CUWARFA establishes criteria for the
selection of projects to receive financial assistance. This
criteria is based on the economic soundness of the project and
a reasonable expectation that all financial obligations of the
jects can be met by participating parties. Because projects
b be submitted directly to the CUWARFA, it is unnecessary to
statutorily make these projects eligible for consideration.

As. a result of changes in federal tax code provisions, in
particular the Tax Reform Act of 1986, the CUWARFA has had
difficulty in issuing revenue bonds. Since 1985, the CUWARFA
~ has issued just $3.3 million in revenue bond financing.

AN
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ASSEMBLY CONSUMER PROTECTION, GO " AL
. EFFICIENCY AND ECONOMIC DEVELOPMENT COMMITTEE
REPUBLICAN ANALYSIS -

SB 1762 (Marks) -— CONSUMER IES: VEHICLES

Version: 8/31/92 ' Vice-Chair: David Knowles_
. Analyzed: 8/31/92 Vote: Majority
S ¢ Adds language which double-joins sections of law dealing with

what is commonly known as the "lemon law"’ regardlng motor vehicle
warranties and renames a portion of these provisions as the
Tanner Consumer Protection Act. Adds an appropriation to shift
$150,000 of PVEA funds to enhance the scope of the Bay Area
Telecommutlng Development Program from the $2.5 million ride
share program (Budget line item 2660-001-853 Program 30) zlggAL
EFFECT: See Summary above. '

T : Not only does this memorialize a long standing
Member of the Assembly (Sally Tanner), outstanding and warm human
being it corrects an oversight in the allocation of PVEA funds.

: Metropolltan Transportation chmlss1on, 680/580 Corridor
Transportation Association.
¢ Unknown.
’ ¢ Unknown.

o Assembly Amendments delete existing language pertaining to the
"lemon law" and simply tombstones the Lemon Law in honor of
Assemblywoman Sally Tanner and changes approprlate cross-
references in other code sections.

o

o ‘The $150,000 PVEA money is leveraged by Federal and prlvate
funds.

Senate Republican Floor vote -- 6/4/92 :
(36-0) Ayes: All Republicans except
. Abs./N.V.: Craven, Davis
Assembly’Republlcan Floor vote -- 6/28/92 .
(71-0) . Ayes: All Republicans except
Abs./N.V.: Woodruff
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SB 1762 CONCURRENCE STATEMENT
MR. PRESIDENT AND MEMBERS:

* LATE LAST WEEK THE SENATE APPROVED AND SENT TO THE
GOVERNOR AB 3374 WHICH, AMONG OTHER THINGS, TOMBSTONED THE STATE
LEMON LAW IN THE NAME OF ASSEMBLY MEMBER TANNER. AS A PART OF
THESE TECHNICAL CHANGES, SEVERAL CROSS REFERENCING ERRORS
OCCURRED.

THSE AMENDMENTS CORRECT THE CROSS REFERENCING ERRORS IN
AB 3374 AND, WITH THE AGREEMENT OF THE DEPARTMENT OF FINANCE AND
THE GOVERNOR'S OFFICE, REDIRECT $150,000 FROM THE GOVERNOR'S RIDE
SHARE PROGRAM TO THE BAY AREA TELECOMMUTING DEVELOPMENT PROGRA
AN INITIATIVE OF THE METROPOLITAN TRANSPORTATION COMMISSION AND
THE 680/580 CORRIDOR TRANSPORTATION PROGRAM. |
THERE IS NO OPPOSITION AND I ASK FOR YOUR AYE VOTE.

NOTE: THIS PROJECT WAS ORIGINALLY INCLUDED IN THE PVEA AGREEMENT
AND WAS INADVERTENTLY DROPPED FROM THE BUDGET. ’
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September 14, 1992

Honorable Pete Wilson
Governor of California
State Capitol, First Floor
Sacramento, CA 95814

. Dear Governor Wilson:

.- I respectfully request that you sign Senate Bi11:1762.:

This legislation is critically important to correct
chaptering problems that will occur when Assembly Bill 3374 is
signed. The problem inadvertently created by AB 3374 affects
some 30 sections of California's "Lemon Law". .

Additionally, at the request of Assemblyman Baker, the
bill would appropriate PVEA funds that were a part of the budget
agreement and were inadvertently omitted. When I agreed to this
amendment, I was assured that it had been approved by Tom Hayes
and by members of your staff.

If you have questions or need additional information,
please let me know.

There is no opposition to Senate Bill 1762. It passed
the Assembly on a vote of 56-0 and the Senate concurrence vote
was 39-0. Thank you for your consideration of this important
measure.

Cordially,

MILTON MARKS
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STATE BOARD OF EQUALIZATION .
LEGISLATIVE BILL ANALYSIS (SHORT FORM)

Bill Number: SB 1762 Date Amended: 05/11/92 -

Author: Davis Tax: Alcoholic Beverage
Position: Neutral Related Bills:
[ 1 We are following the bill but will not prepare a
standard analysis on it in its present form.
[‘] The current amendment(s) does(do) not affect our .
previous analysis and we havée no further comment(s).
[X] The bill, as amended, is no longer within the scope- of
responsibility of the Board.
(1 Seg comments.
COMMENTS :

This bill would exempt manufacturers of new vehlcles from civil
penalties under the Song-Beverly Consumer Warranty Act provided
they maintain a third-party dispute resolution process to resolve
warranty repair disagreements on defective vehicles. :

Analysis prepared by: Kevin~B§g§Z 323-7169 May 19, 1992
CONTACT: . Margaret S. Shedd:. 322-2376
mcr S

P
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S8ENATE & TAXATION COMMITTEE . 8B 1762 -~ Marks
Senator Leroy F. Greene, Chairman : As introduced
Hearing: April 1, 1992 Fiscal: YES

S8UBJECT: Alcoholic Beverage Taxes: Fortified wine tax increased
to 38 cents per gallon

DIGEST -- WHAT THE BILL DOES

EXISTING LAW imposes a tax on wine distributed for
consumption in California at the following rates: 1 cent per
gallon for dry wine (14% alcohol or less); 2 cents per gallon for
sweet wine (more than 14% alcohol); 30 cents per gallon for
sparkling wine. Proceeds from the tax are deposited in the
Alcohol Beverage Control Fund

Last year’s AB 30 (Murray) imposed a surtax on wine at a rate
of 19 cents per gallon for dry wine and 18 cents per gallon for
sweet wines (for a total of 20 cents for each type of wine), with
the proceeds to be deposited in the General Fund.

THIS BILL would impose a tax on "fortified wine" of 38 cents
per gallon (instead of the present "regular" tax of 2 cents).
The total state tax on fortified wines would be 56 cents per
gallon (38 cents for the regular tax and 18 cents for the AB 30
surtax). Fortified wine would be defined as still wine of more
than 14% alcohol produced by the addition of wine spirits,
brandy, or alcohol, excluding wine which is "both sealed and
capped by cork enclosure and aged two or more years." The new
fortified wine tax would be imposed beginning July 1, 1992.

A floor stocks tax would also be imposed on inventories of
fortified wine in the hands of sellers at the time the tax is

imposed.

FISCAL EFFECT:

Board of Equalization estimates that the additional revenue
from the new tax would be $18,933. This estimate is based on an
estimate of 4,573,000 gallons of still wine over 14%, of which
only 1% is estimated to be fortified wine. [Note that 1% of
4.5 million gallons is 45,000 of fortified wine -- staff believes
that this is a very low estimate. If 20% of the over 14% wine is
fortified w1ne, then the revenue estlmate would be $375 000.]

The board also estimates admlnlstratlve costs at nearly
$200,000 annually, with an additional $175_OOO one-time cost for
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8B 1762 - Marks
Page 2

administering the floor stocks tax. Note that if the Board
estimates are correct, at best the additional revenue from the
tax would barely offset the costs of administering the tax.

A. Purpose of the bill

The bill is intended to create a price discrimination against
consumption of "skid row" wines. The idea is as 0ld as the "sin
tax" itself--if a product which society frowns on is taxed
sufficiently, consumption is reduced, and the harm done by the
product to the consumer is correspondingly lessened.

B. 8B 1762 relies on regréssivity for its effect

Generally, regressivity (where the tax is a higher percentage
of income the lower the income) is a sign of poor tax policy.
Alcoholic beverage taxes, which are levied at a flat rate per
gallon regardless of price, are usually considered very
regressive. But the tax proposed by this bill is additionally
regressive since it is intentionally focused on the product
typically consumed by poor people addicted to alcohol. (By the
definition of "fortified wine," non-"screw-cap" wines consumed by
the more well-to-do would continue to be taxed at only 20 cents
per gallon.) Whether this "super-regressivity" is a bad thing,
however, is a question of public policy. If poor, alcoholic
individuals can be forced to consume less of the product because
it is more expensive, then the bill achieves its intended result.
(Of course, the market for these products is not strictly limited
to poor alcoholics--individuals who consume the product in
moderation are not at risk, but must pay the higher tax.)

C. BOE suggests technical amendment
The date for filing the floor stocks tax (page 3, line 36)

presently reads "on or after July 31, 1992." The word "after"
should be changed to "before.™"

Support and Opposition:

Opposition: California Wine Institute
Department of Finance
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STATE BOARD OF EQUALIZATION
LEGISLATIVE BILL ANALYSIS

Bill Number: SB 1762 2/20/92

Author: Marks

glcoholic beverage

Board Position:

BILL SUMMARY:

This bill would impose an excise tax on fortified wines at ‘the
rate of 38¢ per gallon beginning July 1, 1992, and an equivalent
compensating floor stock tax on inventory, due July 31, 1992.

ANALYSIS:

Current Law:

Section 32151 of the Alcoholic Beverage Tax Law currently imposes
excise taxes upon all beer, wine, and distilled spirits sold in
this state. 'Wine products are taxed at the following rates:

Still wine containing not more than 14% alcohol - 1¢ per
wine gallon; ‘

Still wine containing more than 14% alcohol - 2¢ per wine
gallon;

Champagne and sparkling wine - 30¢ per wine gallon;
In addition, Section 32220 imposes a surtax on alcoholic
beverages which took effect July 15, 1991. The surtax applies to
wine at the following rates:

Still wine not more than 14% alcohol by volume - 19¢ per
wine gallon;

Still wine containing more than 14% alcohol by volume - 18¢
per wine gallon;

Sparkling hard cider - 18¢ per wine gallon
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Senate Bill 1762 ‘Tﬂarks) N Page 2

Proposed Law:

This bill would create an additional category of wine products
called fortified wines and impose a tax at a higher tax rate than
is presently in effect.

Revenues from the excise tax and the floor stock tax would be
deposited in the existing Alcoholic Beverage Control Fund.

Background:

The rate of excise tax on still wine products had been the same
from 1937 until July 15, 1991, when Assembly Bill 30 (Chapter 86,
Statute of 1991) added an additional surtax on wine. Champagne
and sparkling hard cider excise taxes had also remained the same
from 1955 until addition of the surtax.

Comments:

1. The bill adds a new class of wine products called fortified
wines. The bill defines fortified wines as "a still wine
produced with the addition of wine spirits, brandy, or
alcohol and containing, not solely as a result of natural
fermentation, more than 14 percent of absolute alcohol by
volume when bottled or packaged, except that the term does
not include any wine that is both sealed and capped by cork
enclosure and aged two or more years." This definition may
result in difficulties for taxpayers in identifying
"fortified wine" and accurately reporting and paying taxes
thereon. A separate category for fortified wines would
further add to taxpayer confusion and result in additional
recordkeeping, since it would deviate from current federal
classifications.

2. The bill would impose a floor stock tax. A floor stock tax
of the equivalent 38¢ per gallon is to be imposed on
inventory on hand as of 12:01 a.m. on July 1, 1992. Since
the floor stock tax also applies to inventory on hand at
bars, the bill should be amended to read "2:01 a.m." for more
reasonable and equitable accounting for the inventory. Most
bars operate until the legal limit of 2 a.m. and it would
not be practical or fair to their profits to have inventory
counted at 12:01 a.m. The selling prices of drinks after
12:01 a.m. would not reflect the increased cost imposed by
the floor stock tax.

3. Tax on fortified wine would be highest among beer and wine
products. Fortified wines are currently being taxed as wine

containing more than 14% alcohol. Since July 15, 1991, the
excise tax rate on such wine has been 20¢ per gallon (2¢ per
gallon excise tax plus 18¢ per gallon surtax). This

amendment would replace the 2¢ per gallon rate with a 38¢ per
gallon rate, for total excise taxes of 56¢ (38¢ per gallon
excise tax plus 18¢ per gallon surtax).
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Senate Bill 1762 “ydarks) N Page 3

There is an inconsistency between the date the floor stock
tax return is due and the payment of the floor stock tax.

Line 27, page 3, of the amendment states that a return
showing the amount of fortified wine in inventory on July 1,
1992 is to be filed on or "before" July 31, 1992. However,
line 36, page 3 states that the taxpayer shall deliver the
return, together with a remittance of the amount of tax due,
to the office of the board on or "after" July 31, 1992. A
change should be made on line 36 to read on or "before" July
31, 1992 as was probably the intent of the author.

COST ESTIMATE:

Cost information is pending on this bill.

REVENUE ESTIMATE:

Revenue estimates are pending on this bill. The gallonage of
fortified wines is not yet available, but will be obtained from

industry sources.

Analysis prepared by: Kevin Beile
Contact: Margaret S. Shedd

mcr

March 9, 1992
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SENAfE/COMMITTEE ON REVENUE AND kaATION
LEROY GREENE, CHAIRMAN

BACKGROUND INFORMATION REQUEST
Measure: SB 1762

Author : Senator Marks
1. Origin of the bill:

a. Who is the source of the bill? What person, organization, or

govefrnmental entity requested jntroductjon?
' .»:§?/€//£2_ —-'xéZ4*q22h4jéé¢%ﬁ29W y

74 /7
/4
b. Has a similar bill been before either this session or a previous

session of the legislature? If so, please identify the session, bill
number and disposition of the bill.

c. Has there been an interim committee report on the bill? If so, please
identify the report.

2. What is the problem or deficiency in the present law which the bill seeks
to remedy?

3. Please attach copies of any background material in explanation of the
bill, or state where such material is available for reference by committee
staff.

4. Please attach copies of letters of support or opposition from any group,
organization, or governmental agency who has contacted you either in
support or opposition to the bill.

5. If you plan substantive amendments to this bill prior to hearing, please
explain briefly the substance of the amendments to be prepared.

6. List the witnesses you plan to have testify.

RETURN THIS FORM TO: SENATE COMMITTEE ON REVENUE AND TAXATION
Phone /345-%-3808

STAFF PERSON TO CONTACT:
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\/EPARTMENT OF FINANCE BILL ANAL. 35 A/’

. AMENDMENT DATE: Original BILL NUMBER: SB 1762
POSITION: Oppose AUTHOR: Marks
BILL SUMMARY
EXCISE TAXES: ALCOHOLIC BEVERAGES

This bill would raise the excise tax on sweet wines from 20¢ to 56¢ per gallon.

FISCAL SUMMARY SO
LA
co (Fiscal Impact by Fiscal Year)
Code/Department RV (Dollars in Thousands)
Agency or Revenue LC PROP Code
Type LR 98 FC 1991-92 FC 1992-93 FC 1993-94 Fund
1102-Excise Tax on RV U $2,100 U $1,734 001/GF
Beer & Wine
0860-Board of SO C $78 C $363 C $173 001/GF

Equalization
COMMENTS

® According to the author’s office, the intent of this bill is to reinstate the
2:1 distinction between the rates for sweet and dry wines. However, instead
of raising the rate from the current 20¢ to 40¢ per gallon, this bill would
raise the rate to 56¢ per gallon.

® The National Average rate is $1.07 per gallon for sweet wines and $0.71 per
gallon for dry wines. While this bill would not put California above the
National Average, the National dry/sweet wine ratio is 1.5:1, compared to the
nearly 3:1 ratio imposed by this bill.

® This bill actually adds an additional category under sweet wines and taxes
these products at the new, higher rate. This deviates from current federal
classifications and would further add to taxpayer confusion and result in
additional recordkeeping.

Analyst/Principal Date rogram Budget Mapager Date
(7?3%/£aurie Noia ¢/<j2531s L. Clark
@& Mv/’/m 3l /a0 7//@ /4;/
N “  Ddte

Deépartment Deputy Director

Governor’s Office: By: ‘ " Date: Position Noted
Position Approved
Position Disapproved
BILL ANALYSIS Form DF-43 (Rev 03/92 Buff)
FR\BA\SB1726.723
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BILL ANALYSIS/ENROLLED~. .tL REPORT--(CONTINUED) N Form DF-43
AUTHOR AMENDMENT DATE BILL NUMBER
Marks Original SB 1762
ANALYSIS

A. Specific Findings

Existing law levies excise taxes on the sale of alcoholic beverages. All of the
revenue is currently deposited in the State’s General Fund. The tax rates for
wine products had not changed since 1937 when the rates were 1¢ and 2¢ per gallon
for dry and sweet wines, respectively. AB 30 (Chapter 86, Statues of 1991) added
a surtax to wines which raised the total tax rate to 20¢ per gallon for both dry
and sweet wines.

SB 1762 would add a division to the existing law which would define fortified
wines and assign a separate excise tax to all wines which qualify as "fortified".
Currently, fortified wines are taxed as sweet wines (wines with an alcohol content
of 14% or higher) at 20¢ per gallon (2¢ per gallon excise tax plus 18¢-per gallon
surtax). This bill would substitute the 2¢ per gallon rate with a 38¢ per gallon
rate for total excise taxes of 56¢ per gallon (38¢ per gallon excise tax plus 18¢
per gallon surtax).

The bill defines fortified wines as a "still wine produced with the addition of
wine spirits, brandy, or alcohol and containing, not solely as a result of natural
fermentation, more than 14 percent of absolute alcohol by volume when bottled or
packaged, except that the term does not include any wine that is both sealed and
capped by cork enclosure and aged two or more years." This may result in
difficulties for taxpayers in identifying "fortified" wine.

SB 1762 would also require all licensed persons to pay a floor stock tax on their
inventories of fortified wines as of July 1, 1992. The floor stock tax prevents
companies from "stockpiling" the taxed commodity before the effective date of the
tax increase and from making large windfall profits by selling the lTow-tax items
at the same elevated price at which the higher-tax items are sold.

The bill states that the taxpayer shall remit the floor stock tax to the board on
or after July 31, 1992. This should be amended to read "on or before" July 31,
1992.

B. Fiscal Analysis

The degree to which General Fund revenues are impacted depends on the percentage
of fortified wines in the sweet wine category. Assuming that fortified wines
account for 80 percent of all sweet wines, General Fund revenues would increase
$2.1 million and $1.7 million in 1992-93 and 1993-94, respectively. The 1992-93
estimate includes approximately $245,000 from the floor stock tax provision.
Estimated gallonage subject to the floor stock tax is 15% of the estimated annual
distribution for fortified wines. We assumed that sales tax revenues would remain
unchanged since expenditures will merely shift from other taxable items to
alcoholic beverages.

The increase in the excise tax rate would presumably be passed on to consumers
through price increases, and the typical reaction is a decline in consumption.
However, we estimate that this decline would have a minimal effect on General Fund
revenues and have excluded its impact from this estimate.

The Board of Equalization (BOE) has estimated General Fund costs of $78,387 in
1991-92 and $363,399 in 1992-93. Ongoing costs for increased staff are estimated
to be $172,521. 1506



DISTILLED
__SPIRITS _
COUNCIL
OF THE
__UNITED _
STATES

March 10, 1992

The Honorable Leroy F. Greene

Chairman, Committee on Revenue and Taxation
California State Senate

State Capitol - Room 4072

Sacramento, California 95814

Dear Mr. Chairman:

Last year’s attempt by the federal government to squeeze more revenue from the overtaxed
liquor industry has proved disastrous for America’s state governments. Additional tax
increases promise to compound the damage already done, and as a result I strongly urge you
to oppose all tax increases on the liquor industry both at the federal level and in your state.

Taxes on liquor are now so high (42% of the price of a typical bottle of liquor) that any
additional tax increases lower sales and actually reduce overall tax collections. In 1991, for
example, the federal government enacted an eight-percent increase in the federal excise tax
(FET) on liquor to add almost $140 million to FY 1991 tax collections. Instead, the federal
government collected $225 million less than expected. It collected $86 million less than it
did in 1990, before the FET increase took effect.

It is the states that suffer most from these unwarranted taxes. The 1991 FET increase, for
example, cost the states 26,000 jobs, $25 million in additional unemployment compensation,
and $60 million in lost tax revenues. Any further liquor tax increases at the state level will
simply mirror the effects of the FET increase and magnify the damage already done.

Attached, please find an advertisement summarizing revenue losses due to the 1991 FET
increase on liquor and a "Fact Sheet" detailing the economics of the liquor industry in your
state. Again, I strongly urge you to oppose all tax increases on the liquor industry both at
the federal level and in your state.

If I can provide you with additional information on this most important issue, please do not
hesitate to call me directly at (202) 628-3544.

Sincerely,

y !!(!1 /2
ichard A. Cris

Director, State Government Relations
RAC:bp
Attachments

DISCUS e 1250 Eye Street, N.W. ® Suite 900 ® Washington, D.C. 20005-3998 202/628.3544 ® FAX: 202/682.8888
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That’s what the federal gov t got when it raised the
hquor excise tax...

NO NEW TAXES

That’s Right!

Despite the January 1991 8% federal excise tax increase,
liquor tax revenues for FY 1991
FELL $22S§ million short of
government projections.

With the tax increase, government expected to
collect $139 million MORE than with no
tax increase; instead it actually collected

$86 million LESS!

Taxes on liquor are now so high that any new tax
severely depresses sales - resulting in
diminishing tax revenues - not new tax income.

A law to raise liquor taxes
is not a rational law...

IT°S THE LAW OF
D HING RETURNS!
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\, A4
Economic Fact Sheet, 1992

California’s liquor tax burden is high:

o Federal, state and local taxes now account for 38% of the 1991 retail price of a typical bottle of liquor
($3.46 of the $9.01 price for a 750 ml bottle at 80 proof).

o State and local taxes alone account for 14% of the California price. Federal taxes account for 24%
($2.16/750 ml bottle) after the 1991 federal excise tax (FET) increase.

o Liquor taxes constitute 43% of state revenues from all beverage alcohol, but liquor accounts for less
than 31% of total alcohol consumed in the state. The liquor revenue burden per gallon of actual alcohol
is $9.97.

o California raised the liquor excise tax by 65% to $3.30/gallon in July 1991.

Historically, liquor tax hikes have caused sales to fall, affecting state revenues:

o Initial impact estimates for the January 1991 8% federal tax increase suggest it raised state liquor prices
2.8% and cut employment in the state by 2,800 jobs.

0 The 19% liquor FET iacrease of October 1985 was followed by a 56% decline in the tax base
nationwide. California lost $9.8 million in revenue while its citizens paid an additional $61 million to
the federal government in higher liquor taxes.

California’s liquor industry is in a downturn:

o Apparent consumption of liquor is down 13% in California over the last 10 years, an average drop of
1.3% per year.
o Nationwide, liquor apparent consumption has fallen an average of 2.0% annually from 1981 to 1990.

Industry’s contributions to the state treasury are significant:
0 State revenues from the alcohol beverage industry yielded $460 million to the California treasury in 1990,
with 43% ($200 million) from liquor alone.
o Directly and indirectly the alcohol beverage industry generated $2.1 billion in state and local revenues
_ for California during 1987, :
o Corporate and personal income taxes paid by industry add to state tax revenues.

The alcohol beverage industry plays an important role in the state economy:
o The combined economic generated by the alcohol beverage industry to California’s gross
state product was $31,000 million in 1987.
0 California’s beverage alcohol industry generates $7, 400 million in wages annually, and accounts for 454
thousand direct and indirect employment
o Alcohol beverage sales are important to small business. :
- Eating and drinking places, small retail and ’ stores employ large
numbers of lower skilled workers in California. '
- Statewide, 57% of on-premise drinking places and 67% of beverage alcohol stores are small
establishmeants employing four or fewer people.
0 Fifty-four liquor producers and bottlers play important roles in the economies of eighteen California
counties, especially in San Mateo, Fresno, Kern and Stanislaus counties.

Raising California’s liquor taxes further would be poor fiscal policy:

0 Liquor demand in California is unstable, making liquor sales an unreliable tax base.

0 Demand would shrink if a further liquor excise tax was imposed. This would depress sales,
reducing the expeeted revenue gain from the tax hike.

o A liquor tax increase would ripple through California’s economy. By reducmg retail sales, a liquor tax
hike would reduce employment, payroll and indirect revenues as well as increase state unemployment
outlays.

Distilled Spirits Council of the US.,, Inc. (OSPA) ‘ January 29, 1992
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SENATE & TAXATION COMMITTEE 8B 2686 - Marks
Senator John Garamendi, Chairman As introduced
Hearing: May 16, 1990 Fiscal: YES

SUBJECT: Alcoholic Beverage Taxes: Fortified wine tax in-
creased to 66 cents per gallon

DIGEST =-- WHAT THE BILL DOES

EXISTING LAW taxes wine distributed for consumption in Cal-
ifornia at three rates: wine of 14% or less alcohol is taxed
at 1 cent per gallon; wine of more than 14% alcohol is taxed at
2 cents per gallon; sparkling wine is taxed at 30 cents per
gallon.

THI8 BILL would increase the tax on "fortified wine" from 2
cents to 66 cents per gallon. Fortified wine would be defined
as still wine of more than 14% alcohol produced by the addition
of wine spirits, brandy, or alcohol. The definition would ex-
clude wine which is "both sealed and capped by cork enclosure"
and aged two or more years.

A floor stocks tax would also be imposed on inventories of
fortified wine in the hands of sellers at the time the tax is
imposed.

The proceeds of the new tax would be deposited in a new
County Alcohol and Drug Rehabilitation Fund, for allocation to
counties by population, to be used for drug and alcohol reha-
bilitation programs.

FISCAL EFFECT:

Board of Equalization estimates that the additional revenue
from the new tax would be $5.1 million. In addition there
would be one-time floor stocks tax of $771,000, state sales tax
revenue of $280,000 and local sales tax of $74,000.

This estimate would appear to be based on total sweet wine
gallonage, not the somewhat more limited fortified wine gallon-
age. Nor does the estimate appear to assume that the new tax
(a 3,200% increase over the old 2 cent tax) would cause a re-
duction in consumption--one of the apparent objectives of this
bill.

The board has also estimated the administrative cost at
slightly over $200,000 annually. The board indicates that
there would be an increased administrative cost for the dis-
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'SB 2686 - Marks
Page 2

tributor/taxpayer, in that the classification of "fortified
wines" would be peculiar to California and separate books and
records would have to be kept.

There would be a General Fund loss, since the entire
66 cents tax would be deposited in the new County Alcohol and
Drug Rehabilitation Fund, including the 2 cents per gallon
which currently goes to the General Fund.

COMMENTS :

A. Purpose of the bill

The bill is intended to generate funds for a new drug and
alcohol rehabilitation fund. It is also intended to create a
price discrimination against consumption of "skid row" wines.
The idea is as old as the "sin tax" itself--if a product which
society frowns on is taxed sufficiently, consumption is re-
duced, and the harm done by the product to the consumer is cor-
respondingly lessened.

B. Regressivity can be a virtue

As indicated above, the intent of the bill is to reduce
consumption of skid-row wines, upon which many of society’s
most unfortunate citizens subsist. Generally one sign of a
poor tax is regressivity--where the tax is a higher percentage
of income the lower the income. Alcoholic beverage taxes,
which are a flat rate per gallon regardless of price, are usu-
ally considered very regressive. But the tax proposed by this
bill is additionally regressive since it is focused on the
product typically consumed by poor people addicted, one way or
another, to alcohol. Whether this super-regressivity is a bad
thing, however, is in the eye of the beholder. If poor, alco-
holic individuals can be forced to consume less of the product
because it is more expensive, then that is arguably a positive
effect. (Of course, the market for these products is not
strictly limited to poor alcoholics--individuals who consume
the product in moderation are not at risk, but must pay the
higher tax.)

C. A user fee rather than a tax?

Since the proceeds of this tax increase will be used for
the particular purpose of drug and alcohol rehabilitation,
programs closely related to the products which will be subject
to the tax, it may be appropriate to consider the tax a "user
fee" in the sense that those who use the taxed products are
likely to be in the potential client group of the funded
program. This would remove the revenue from the Gann
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appropriations limit. However the proceeds would continue to
be subject to most of the provisions of Proposition 98 (i.e.,
during times of "excess revenue", an equivalent amount would be
shifted to school programs; and when revenues are not "excess"
somewhat over 40% would go to schools.)

Support and Opposition:

Opposition: cCalifornia Wine Institute
Department of Finance

Consultant: Martin Helmke
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Substantive
AMENDMENTS TO SENATE BILL NO. 1762

Amendment 1 ,
In line 1 of the title, strike out "32151 of
the Revenue and Taxation" strike out lines 2 and 3 and
insert:

1794 of the Civil Code, relating to consumer warranties.

Amendment 2
On page 1, strike out line 1-and insert:

SECTION 1. Section 1794 of the Civil Code is
amended to read:

1794. (a) Any buyer of consumer goods who 'is
damaged by a failure to comply with any obligation under
this chapter or under an implied or express warranty or
~service contract may bring an action for the recovery of
damages and other legal and equitable relief.

(b) The measure of. the buyer's damages in an
action under this section shall include the rights of
replacement or reimbursement as set forth in subdivision
(d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711,
2712, and 2713 of the Commercial Code shall apply.

_ (2) Where the buyer has accepted the goods,
Sectlons 2714 and 2715 of the Commercial Code shall apply,
and the measure of damages shall include the cost of
repairs necessary to make the goods conform.

(c) £ Except as provided in subdivision (f),
if the buyer establishes that the failure to.comply was
willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure or
under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under
this section, the buyer shall be allowed by the court to
recover as part of the judgment a sum equal to the
aggregate amount of costs and expenses, including
attorney's fees based on actual time expended, determined
by the court to have been reasonably incurred by the buyer
in connection with the commencement and prosecutlon of
such action.

(e) (1) Except as otherwise provided in this
subdivision and subdivision (f), if the buyer establishes

1
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Substantive

a violation of paragraph (2) of subdivision (d) of Section
1793.2, the buyer shall recover damages and reasonable
attorney's fees and costs, and may recover a civil penalty
of up to two times the amount of damages.

(2) ££ the manufacturer maintains a quatified
third-party dispute resoiution process which substantiaiiy
compties with subdivision te} of Section +793+2+ the
manufacturer shail not be iiabie for any eivii penaity
pursuant to this subdivisions

+3% After the occurrence of the events giving
rise to the presumption established in paragraph (1) of
subdivision (e) of Section 1793.2, the buyer may serve
upon the manufacturer a written notice requesting that the
manufacturer comply with paragraph (2) of subdivision (4)
of Section 1793.2. If the buyer fails to serve the notice,
the manufacturer shall not be liable for a civil penalty
pursuant to this subdivision. :

t4y -

(3) If the buyer serves the notice described in
paragraph ¢3¥% (2) and the manufacturer complies with
paragraph (2) of subdivision (d) of Section 1793.2 within
30 days of the service of that notice, the manufacturer
shall not be liable for a civil penalty pursuant to this
subdivision.

5y

(4) If the buyer recovers a civil penalty under
subdivision (c¢), the buyer may not also recover a civil
penalty under thls subdivision for the same violation.

(f) I1f a manufacturer maintains a qualified
third-party dlspute resolution process that substantially
complies with subdivision (e) of Section 1793.2, the
manufacturer shall not be liable for any civil penalty
under this section for a violation of ara ra h (2) of
subdivision (d) of Section 1793.2.

Amendment 3
On page 1, strike out lines 2 to 7, inclusive,
and strike out pages 2 to 4, inclusive
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AMENDMENTS TO SENATE BILL NO. 1762

Amendment 1

- In line 1 of the heading, strike out "Marks"
and insert: , .

Davis

Amendment 2
In line 1 of the title, strike out "32151 of
the Revenue and Taxation" strike out lines 2 and 3 and
insert:

1794 of the Civil Code, relating to consumer warranties.

Amendment 3 .
On page 1, strike out line 1 and insert:

SECTION 1., Section 1794 of the Civil Code is
amended to read:
1794. (a) Any buyer of consumer goods who is

- damaged by a failure to comply with any obligation under

this chapter or under an implied or express warranty or
service contract may bring an action for the recovery of
damages and other legal and equitable relief.

(b) The measure of the buyer's damages in an
action under this section shall include the rights of
replacement or reimbursement as set forth in subdivision

- (d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711,
2712, and 2713 of the Commercial Code shall apply.

'(2) Where the buyer has accepted the goods,
Sections 2714 and 2715 of the Commercial Code shall apply,
and the measure of damages shall include the cost of
repairs necessary to make the goods conform.

(c) £ Except as provided in subdivision (f),
if the buyer establishes that the fallure to comply was
willful, the judgment may include, in addition to the

amounts recovered under subdivision (a), a civil penalty

which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure or

‘under Section 1781, or with respect to a claim based

solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under
this section, the buyer shall be allowed by the court to
recover as part of the judgment a sum equal to the

~aggregate amount of costs and expenses, including
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BRYAN KEMNITZER (916) 442-3603 4 SAN F 0 FFIC
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MARK F. ANDERSON (415) 861-2265
NANCY BARRON
FC N EL
DONNA §. SELNICK
May 8, 1992

vis
Californ State Legislature

Stake Capitol
cramento, CA

Re: "B 1 2]

Dear Senator Davis:

I regret to inform you that I oppose SB 1762 which would amend
the Song-Beverly Consumer Warranty Act,. Civil Code §1790, et seq.,
to prohibit a civil penalty against an automobile manufacturer who
willfully violates the Act as long as that manufacturer has a
state-certified dispute resolution program. The bill would have
the unwarranted and unjustified effect of allowing automobile
manufacturers to escape liability for willful conduct in denying
consumers their rights under the Act no matter how egregious that
conduct is. By creating this loophole in the law, automobile
manufacturers will be free to treat consumers in a cavalier and
oppressive fashion which will defeat the purpose of the "lemon
law".

By way of background, our firm concentrates 90% or more .of.its
practice on representing buyers in automobile warranty or sales
tactics cases. We have handled numerous cases where new cars have
proven to be "lemons" and the automobile manufacturer has denied
the consumer their right to a refund or replacement as required by
law. In the past seven and a half years of private practice, I
have represented or counseled hundreds of consumers. In addition,
I represented the successful consumers in Ibrahim v. Ford Motor Co.
(1989) 214 Cal.App.3d 878, the only appellate case which interprets
the provisions of the "lemon law". Prior to entering private
practice, I was staff counsel to the Department of Consumer Affairs
for seven and a half years, working in areas including the Song-
Beverly Consumer Warranty Act. - As such, I am personally familiar
with the legislative history of the amendments made to the Act in
1982 and 1987.

AN ASSOCIATION OF ATTORNEYS, NOT A PARTNERSHIP
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Sen. Ed Davis
May 8, 1992
Page Two

The Song-Beverly Act has long contained the civil penalty
provision contained in Civil Code §1794 (c) which permits a penalty
of up to two times actual damages for a willful violation of the
Act. In 1987, because the dispute resolution or "arbitration"
programs of the manufacturers were such shans, Assemblywoman Sally
Tanner carried legislation to amend the Act to provide that such
programs had to be certified by the State and that manufacturers
which did not have programs could be subject to a civil penalty
without any willful behavior. These changes were embodied in Civil
Code §1794 (e).

Thus, beginning in 1988, there were two ‘grounds on which a
civil penalty could be imposed: (1) if the manufacturer committed
a willful violation of the Act, or (2) if the manufacturer failed
to have a certified dispute resolution program. There was and is
no conflict or inconsistency between these two provisions. The
first is designed to address willful or wrongful conduct by the
manufacturer. The second is designed to address the failure of
manufacturers to have meaningful dispute resolution programs.

SB 1762, by eliminating the civil penalty for willfulness as
to those manufacturers which have certified dispute resolution
programs, would open the door to permit such manufacturers to treat
consumers in the most despicable or egregious manner 1mag1nable
without fear. The current incentive of the civil penalty provision
for willful conduct to treat consumers in a courteous and
responsive manner would be lost. For example, under SB 1762, if a

manufacturer's representatlves totally ignored a consumer or used -

intimidating or coercive tactics with a consumer, there would be no
penalty as long as the manufacturer had a certified dispute
resolution program.

There is no justification to relieve manufacturers from
liability for such behavior just because they have a dispute
resolution program. In fact, if anything, SB 1762 will encourage
manufacturers to not resolve disputes with consumers before they
reach a dispute resolution program, but to stonewall consumers in
the hope that they will give up.

Under current law, consumers in appropriate cases are properly
compensated for their actual damages because manufacturers must
carefully evaluate the circumstances. SB 1762 represents nothing
more than a thinly-disguised attempt by the automobile
manufacturers to avoid compensating consumers fully and completely
under the law by removing the potential that the manufacturer will
be penalized if it unreasonably fails to give a consumer relief.
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Publisher of Consumer Reports

May 11, 1992

The Honorable Ed Davis
California State Senate
State Capitol

-Roonm 5052

Sacramento, CA 95814

Re: 8§ - o ¢
Dear Senator Davis:

Consumers Union opposes SB 1762 because it reduces the
accountability of automobile manufacturers. Senator Davis, this
is not a clean-up bill. This ig a major undercutting of
California consumer rights for the second most costly purchase
consumers make. '

California car buyers have a difficult, frustrating and
often costly experience when their new cars have defects. SB
1762 would make matters worse bhecause manufacturers would not
face any penalty for failing to comply with their
contractual, legal obligations. If your bill becomes law, auto
manufacturers would only have to replace or repair their
defective product, no matter how badly they treat the purchaser,
There is a great disparity in power now which leaves consumers

nearly at the mercy of car makers. Your bill would take away the
one hammer consumers have to get fair treatment.

This bill, and the process by which it is being presented
(germainnese, no bill in print before hearing day) is not in
keeping with your distinguished public career. I urge you to re-
consider carrying this bill and to give us the opportunity to
meet with you before this bill is moved in any form.

Thank you for your consideration.

Sincerely,

a Shy. fﬁc““'

" ec: Senator Bill Lockyer
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KEENE & ASSOCIATES
Counselors At Law and Public Policy
One City Centre
770 L Street, Suite 960
Sacramento, California 95814

Telephone

(916) 448-1511

Facsimile

May 11, 1992 (916) 441-4925

Senator Bill Lockyer
State Capitol
Sacramento, CA 94105

Re: SB 1762 (DAVIS)
Senate Judiciary Committee -- Hearing May 12, 1992

Dear Senator Lockyer:

On behalf of my client, Toyota Motor Sales USA, I am writing to express support for SB
1762. This bill would reconcile internal conflicts in Civil Code section 1794 with respect
to the imposition of civil penalties for a violation of the state’s lemon law.

Under current law, a manufacturer who intentionally violates the buy-back or repair
provisions of the lemon law may be subject to civil penalties under two separate theories.
First, a civil penalty may be imposed under subsection (c) where the failure to comply
with the act is willful. Second, a civil penalty may be imposed under subdivision (¢) where
there is a violation of the duty to buy back or repair the vehicle.

In 1987, the Legislature added provisions establishing a statutory arbitration scheme for
resolving lemon law disputes. Consistent with this notion of informal dispute resolution,
and in an effort to encourage arbitration, the Legislature provided that a manufacturer
is not liable for a civil penalty under subdivision (e) where it maintains a bona fide third
party dispute resolution process.

Through an obvious drafting omission, the arbitration exemption was not extended under
subdivision (c). Thisbill corrects this oversight and extends the exemption under subsection
(e) to subsection (c) only as to the duty to buyback or repair. The change does not interfere
with the imposition of civil penalties on a manufacturer for the willful violation of any
other provision of the act, such as for fraud or for a breach of the manufacturer’s obligation
to abide by the arbitration decision. SB 1762 simply recognizes the existing doctrine that
one should not be deemed in bad faith for submitting disputes to arbitration.

Sincerely,

cof

Scott R. Keene
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S8ENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman '
1991-92 Regular Session

SB 1762 (Davis)

As amended May 11

Hearing date: May 12, 1992
Civil Code

ART

ES: MOTO

HISTORY

Source: Various Auto Manufacturers and Importers
Prior Legislation: None
Support: Toyota Motor Sales, USA

Opposition: Kemnitzer, Dickinson, Anderson & Barron, attorneys
at law; Consumers Union

5

SHOULD AUTO MANUFA , WHO HAVE IMPLEMENTED A THIRD-PARTY
DISPUTE RESOLUTION PROCESS, NOT BE SUBJECT TO A CIVIL PENALTY FOR A
WILLFUL FAILURE TO REPAIR AND/OR REPLACE A NEW MOTOR VEHICLE?

Existing law, the Song-Beverly Warranty Act, requires manufacturers
of consumer goods, including new motor vehlcles, to comply with
certain requirements when they sell goods in the State of California
and expressly warrant these goods.

(More)
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Page 2

Existing law provides that if an automobile manufacturer is unable
to service or repair a new motor vehicle with express warranties
after a reasonable number of attempts, it shall offer the buyer to
either replace the new motor vehicle or make restitution.

Existing law provides that the buyer may elect restitution in lieu
of replacement, and cannot be required by the manufacturer to accept
a replacement vehicle.

Existing law provides that in the case of replacement, the
manufacturer shall replace the buyer's vehicle with a new motor
vehicle substantially identical to the vehicle being replaced.

Existing law requires the Department of Consumer Affairs to certify

each third party dispute resolution process used to arbitrate a
dispute.

Existing law provides that a buyer may collect a specified civil
penalty for the willful failure of a manufacturer to correct a new
motor vehicle to conform to certain warranties.

Existing law allows new motor vehicle buyers to assert a rebuttable
presumption affecting the burden of proof in any civil

action or other formal or informal proceeding. This rebuttable
presumption surmises that a reasonable number of attempts have been
made to conform a new motor vehicle to express warranties if, within
one year from delivery to the buyer or 12,000 miles on the odometer
of the vehicle, whichever occurs first: (1) the non- conformity has
been subject to repair four or more times or (2) the vehicle was out
of service by reason of repair of nonconformities more than 30
calendar days.

Existing law provides that the rebuttable presumption can only be
asserted by the buyer if he or she has first resorted to an
existing qualified third party resolution process provided by the
manufacturer.

Existing law provides that if a buyer establishes that a
manufacturer/seller of goods willfully fails to comply with the
above provisions, the judgment in a civil action shall include, in
addition to damages, a civil penalty two times the amount of actual
damages. The buyer shall also be entitled to costs and expenses,
including attorney's fees.

Eiisting law also provides that a manufacturer who maintains a
qualified third-party dispute resolution process shall not be liable
for any civil penalty.

(More)
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This bill would expressly make the above exemption from civil
penalties respecting motor vehicle manufacturers applicable to the
provisions authorizing civil penalties for willful violations of the
Song-Beverly Warranty Act.

The purpose of this bill is to exempt manufacturers who implement a
third-party dispute resolution process from potential liability for
willful violations of the Song-Beverly Warranty Act.

COMMENT

In 1970, this Legislature enacted the Song-Beverly Consumer
Warranty Act (Stats. 1907 ch 1333). In general, the Act sets
forth the rights and responsibilities of the purchasers and
sellers of consumer goods with regard to express and implied
warranties. As originally enacted, a manufacturer who is unable
to service or repair consumer goods to conform to applicable
warranties after a reasonable number of attempts must either
replace the goods or reimburse the buyer. The Act also provides
that if the buyer establishes that. the "failure to comply" was
"willful", any subsequent court judgment may include a civil
penalty not exceeding two times the amount of damages.

In 1982, this Legislature enacted the "Lemon Law" by defining

" the phrase "reasonable number of attempts." The act was amended

to provide that it shall be presumed that a reasonable number of
attempts have been undertaken to conform a new motor vehicle to
the applicable warranties if, within one year or 12,000 miles,
(1) the same nonconformity has been subject to repair 4 or more
times by the manufacturer after notification or (2) the vehicle
is out of service for a cumulative total of more than 30 days
since delivery. The presumption may not be asserted unless the
buyer has first resorted to an existing third party dlspute
resolution process.

In 1987, because of "questionable" dispute resolution. or

"arbitration" programs by the manufacturers, this Legislature
again acted to amend the Act to require that such programs had
to be certified by the State and that manufacturers which did
not have programs could be subject to a civil penalty without

"any willful behavior. It, in addition, granted manufacturers

immunity from civil penalties where they maintain a quallfied
third-party dispute resolution process that operates 1n
compliance w1th the certification standards.

(More)
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Page 4
2. Stated need for legislation

The sponsors of this bill, a coalition of auto manufacturers and
importers with certified arbitration programs, believe that
policy conflicts arise from "the recognition in subdivision

(e) (2) that manufacturers who maintain qualified third-party
programs are entitled to immunity from civil penalty liability
for refusing to service, repair or reimburse buyers vs. the
uncertainty whether the manufacturers are also liable for a
willful failure to comply under subdivision (c). In otherwords,
if manufacturers' immunity exists for submitting a dispute to
arbitration, under what specific circumstances is the same
manufacture liable for a "willful" violation"? In practical
terms, manufacturers are endlessly threatened for "willfully
violating the act" where, in disputed matters, they purposefully
encourage claimants to utilize the arbitration process."

According to the sponsors, this bill is needed to "harmonize"
the above statutory conflicts by specifying that the current
civil penalty exemption for manufacturers with third-party
dispute resolution processes covers potential liability for
willful statutory violations.

No conflict or inconsistency with the two civil penalty
provisions

The sponsors of this bill contend that there is a policy
conflict in recognizing both the willful injury civil penalty
provisions and the immunity from civil penalty liability
granted to manufacturers who maintain qualified third-party
programs. They contend that the notion of willful injury is
wholly inconsistent with good faith arbitration. "Where
manufacturers voluntarily develop and are forced to abide by
bona fide third-party dispute resolution processes, it is
contradictory to consequently penalize him [the manufacturer]
for "knowing of his obligation but intentionally declining to
fulfill them" by encouraging the utilization of the approved
process."

A manufacturer that has a dispute resolution program may

be encouraged to ignore a consumer or intimidate or coerce a
consumer into resorting to the third-party dispute resolution
program when the manufacturers knows perfectly well that the
consumer is owed some relief but instead of remedying the
problem for the consumer immediately, stonewalls the entire
dispute forcing the consumer into arbitration.

The manufacturer has an obligation to repair and conform a new
motor vehicle, and if unable to, to replace with a new vehicle

regardless of whether it has an arbitration process. Eliminating
the willful injury violation would encourage manufacturers to

(More)
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ignore consumers and their claims in order to push them towards
arbitration.

While the Legislature wanted to create an incentive for -
manufacturers to develop and adhere to certified dispute
resolution alternatives, it did not intent to abrogate the
manufacturers obligation under the Song-Beverly Warranty Act to
repair, and conform a new motor vehicle or reimburse the buyer:
The dispute resolution programs are for the purpose of assisting
the parties, i.e., buyer and manufacturer, when negotiations are
at an impasse; they are not to preclude an auto manufacturer
from fulfilling its responsibilities and obligations under the
Song-Beverly Warranty Act. ,

SHOULD MANUFA WITH THIRD PARTY DISPUTE RESOLUTION

'~ PROCESSES BE HELD LIABLE FOR WILLFUL VIOLATIONS OF THE

SONG-BEVERLY WARRANTY ACT?

This bill is opposed by the law firm of Kemnitzer, Dickinson,
Anderson & Barron. This law firm concentrates 90% or more of
its practice to representing buyers in automobile warranty or
sales tactics cases.

It is the attorneys' opinion that "SB 1762, by eliminating the
civil penalty for willfulness as to those manufacturers which
have certified dispute resolution programs, would open the door
to permit such manufacturers to treat consumers in the most
despicable or egregious manner imaginable without fear. The
current incentive of the civil penalty provision for willful
conduct to treat consumers in a courteous and responsive manner
would be lost. For example, under SB 1762, if a manufacturer's
representatives' totally ignored a consumer or used intimidating
or coercive tactics with a consumer, there would be no penalty
as long as the manufacturer has a certified dispute resolution
program. . . . SB 1762 represents nothing more than a
thinly-disquised attempt by the automobile manufacturers to
avoid compensating consumers fully and completely under the law
by removing the potential that the manufacturer will be
penalized if it unreasonably fails to give a consumer relief.

Thus, it is quite possible for a manufacturer with a qualified

dispute resolution program to willfully violate the Song-Beverly
Act by declining to fulfill them."

% Je Je de ke ke k% kK
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STATE OF CALIFORNIA | @ @ L@Y

OFFICE OF LEGISLATIVE COUNSEL

May 15, 1992
Honorable Milton Marks

S.B. 1762 — Conflict

The above measure, introduced by y which is now set for hearing in the
Senate Judiciary Committee

appears to be in conflict with the following other measure(s):
A.B. 2678 - Tanner

ENACTMENT OF THESE MEASURES IN THEIR PRESENT FORM MAY GIVE RISE TO
A SERIOUS LEGAL PROBLEM WHICH PROBABLY CAN BE AVOIDED BY APPROP-
RIATE

WE URGE YOU TO CONSULT OUR OFFICE IN THIS REGARD AT YOUR EARLIEST
CONVENIENCE.

. Very truly yours,
BION M. GREGORY

Lecistative Counser

By: Corrections Section
Ph. 5-0430

cc. Committee
named above
Each lead author
concerned

Printed on Recycled Paper 1530



KEMNITZER, DICKINSON, ANDERSON
& BARRON
ATTORNEYS AT LAW

901 F STREET, SUITE 100
SACRAMENTO, CA 95814

OF COUNSEL May 18, 1992
DONNA S. SELNICK

Scott ane, Esqg.
770 "rh Street, Suite 960
Sacyramnto, CA 95814

Re: §SB 1762
Dear Scott:

The purpose of this 1letter is to reiterate my position
regarding SB 1762 as amended as I expressed it to you on May 12,
1992. I do not support or endorse the bill. The amendments are
inadequate to address the fundamental problems I have with the
bill.

However, I have agreed to "suspend" my opposition to the bill
for purposes of its hearing in the Senate Judiciary Committee on
the representation of Ann Sheehan of the Department of Consumer
Affairs that the Department would sponsor immediate discussions to
address a wide range of issues concerning the Song-Beverly Consumer
Warranty Act and your representation that you and members of the
manufacturer's coalition will participate in such discussions with
the intent of reaching a concensus regarding the issues raised.

The above reflects the position I intend to convey to the
Senate Judiciary Committee at the time of the hearing on the bill.

If you have any questions or wish to discuss this matter
further, please let me know.

Sincerely,

,-"/ Y
9%1%;> / 6} > X
A= L L |
ROGER DICKINSON
Attorney at Law

RD/mm
cc: Hon. Senator Ed Davis
n. Senator Bill Lockyer
Andrea Rosa-Tedla
Ann Sheehan
Harry Snyder

AN ASSOCIATION OF ATTORNEYS, NOT A PARTNERSHIP

BRYAN KEMNITZER (916) 442-3603 SAN FRANCISCO OFFICE
A Professional Corporation
ROGER DICKINSON
. MARK F. ANDERSON
NANCY BARRON

368 HAYES STREET
SAN FRANCISCO, CA 94102
(415) 861-2265
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S8ENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1991-92 Regular Session

NN & n

SB 1762 (Davis)

As amended May 18

Hearing date: May 26, 1992
Civil Code :

ART

CONSUMER WARRANTIES: MOTOR VEHICLES

HISTORY

Source: Various Auto Manufacturers and Importers
Prior Legislation: None
Support: Toyota Motor Sales, USA

Opposition: Kemnitzer, Dickinson, Anderson & Barron, attorneys
at law; Consumers Unijon

KEY ISSUE

SHOULD AUTOMOBILE MANUFACTURERS, WHO MAINTAIN A QUALIFIED
THIRD-PARTY DISPUTE RESOLUTION PROCESS, NOT BE SUBJECT TO A CIVIL
PENALTY FOR A WILLFUL FAILURE TO REPAIR AND/OR REPLACE A NEW MOTOR
VEHICLE?

SHOULD THE ABOVE IMMUNITY NOT BE APPLICABLE IF THE AUTO
MANUFACTURER, (1) WILLFULLY FAILS TO ACKNOWLEDGE AND ACT REASONABLY
PROMPTLY UPON COMMUNICATIONS REGARDING CLAIMS OR (2) WILLFULLY TAKES
AN ACTION TO COERCE OR INTIMIDATE A CLAIMANT?

Existing law, the Song-Beverly Warranty Act, requires manufacturers
of consumer goods, including new motor vehicles, to comply with
certain requirements when they sell goods in the State of California
and expressly warrant these goods.

(More)
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Ex1st1ng law prov1des that if an automobile manufacturer is unable
to service or repair a new motor vehicle with express warranties .
after a reasonable number of attempts, it shall offer the buyer to
either replace the new motor vehicle or make restitution.

Existing law provides that the buyer may elect restitution in lieu
of replacement, and cannot be required by the manufacturer to accept
a replacement vehicle.

Existing law provides that in the case of replacement the
manufacturer shall replace the buyer's vehicle with a new motor
vehicle substantially identical to the vehicle being replaced.

Existing law requires the Department of Consumer Affairs to certify
each third party dispute resolution process used to arbitrate a
dispute.

Existing law provides that a buyer may collect a specified civil
" penalty for the willful failure of a manufacturer to correct a new
motor vehicle to conform to certain warranties.

Existing law allows new motor vehicle buyers to assert a rebuttable
presumption affecting the burden of proof in any civil

action or other formal or informal proceeding. This rebuttable
presumption surmises that a reasonable number of attempts have been
made to conform a new motor vehicle to express warranties if, within
one year from delivery to the buyer or 12,000 miles on the odometer
of the vehicle, whichever occurs first: (1) the non- conformity has
been subject to repair four or more times or (2) the vehicle was out
of service by reason of repair of nonconformities more than 30
calendar days.

Existing law provides that the rebuttable presumption can only be
asserted by the buyer if he or she has first resorted to an
existing qualified third party resolution process provided by the
manufacturer.

Existing law provides that if a buyer establishes that a
manufacturer/seller of goods w111fu11y fails to comply with the
above provisions, the judgment in a civil action shall include, in
addition to damages, a civil penalty two times the amount of actual
damages. The buyer shall also be entitled to costs and expenses,
including attorney's fees. :

Existing law also provides that a manufacturer who maintains a
qualified third-party dispute resolution process shall not be liable
for any civil penalty.

This bill would expressly make the above exemption from civil
penaltles respectlng motor vehicle manufacturers applicable to the
provisions authorizing civil penalties for willful violations of the
Song-Beverly Warranty Act.

(More)
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This immunity would not be applicable where a automobile
manufacturer has (1) willfully failed to acknowledge and act
reasonably promptly upon communications regarding claims or (2)
willfully took action to coerce or intimidate a claimant.

The purpose of this bill is to exempt manufacturers who implement a
third-party dispute resolution process from potential liability for
willful violations of the Song-Beverly Warranty Act.:

COMMENT

Background

In 1970, this Legislature enacted the Song-Beverly Consumer
Warranty Act (Stats. 1907 ch 1333). In general, the Act sets
forth the rights and responsibilities of the purchasers and
sellers of consumer goods with regard to express and implied
warranties. As originally enacted, a manufacturer who is unable
to service or repair consumer goods to conform to applicable
warranties after a reasonable number of attempts must either
replace the goods or reimburse the buyer. The Act also provides
that if the buyer establishes that the "failure to comply" was
"willful", any subsequent court judgment may include a civil
penalty not exceeding two times the amount of damages.

- In 1982, this Legislature enacted the "Lemon Law" by defining

the phrase "reasonable number of attempts." The act was amended
to provide that it shall be presumed that a reasonable number of
attempts have been undertaken to conform a new motor vehicle to
the applicable warranties if, within one year or 12,000 miles,
(1) the same nonconformity has been subject to repair 4 or more
times by the manufacturer after notification or (2) the vehicle
is out of service for a cumulative total of more than 30 days
since delivery. The presumption may not be asserted unless the
buyer has first resorted to an existing third party dispute
resolution process.

In 1987, because of "questionable" dispute resolution or
"arbitration" programs by the manufacturers, this Legislature
again acted to amend the Act to require that such programs be
certified by the State and that manufacturers which did not have
programs could be subject to a civil penalty without any willful
behavior. 1It, in addition, granted manufacturers immunity from
civil penalties where they maintain a qualified third-party
dispute resolution process that operates in compliance with the
certification standards.

(More)
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2. Stated need for legislation

The sponsors of this bill, a coalition of auto manufacturers and
importers with certified arbitration programs, believe that
policy conflicts arise from "the recognition in subdivision

(e) (2) that manufacturers who maintain qualified third-party
programs are entitled to immunity from civil penalty liability
for refusing to service, repair or reimburse buyers vs. the
uncertainty whether the manufacturers are also liable for a
willful failure to comply under subdivision (c). In other
words, if manufacturers' immunity exists for submitting a
dispute to arbitration, under what specific circumstances is the
same manufacture liable for a "willful" violation"? 1In
practical terms, manufacturers are endlessly threatened for
"willfully violating the act" where, in disputed matters, they
purposefully encourage claimants to utilize the arbitration
process."

According to the sponsors, this bill is needed to "harmonize"
the above statutory conflicts by specifying that the current
civil penalty exemption for manufacturers with third-party
dispute resolution processes covers potential liability for
willful statutory violations.

No conflict or inconsistency with the two civil penalty

provisions

The sponsors of this bill contend that there is a policy
conflict in recognizing both the willful injury civil penalty
provisions and the immunity from civil penalty liability
granted to manufacturers who maintain qualified third-party
programs. They contend that the notion of willful injury is
wholly inconsistent with good faith arbitration. "Where
manufacturers voluntarily develop and are forced to abide by
bona fide third-party dispute resolution processes, it is
contradictory to consequently penalize him [the manufacturer]
for "knowing of his obligation but intentionally declining to
fulfill them" by encouraging the utilization of the approved
process."

An automobile manufacturer that has a dispute resolution program
may be encouraged to ignore a consumer or intimidate or coerce a
consumer into resorting to the third-party dispute resolution
program when the manufacturers knows perfectly well that the
consumer is owed some relief but instead of remedying the
problem for the consumer immediately, stonewalls the entire
dispute forcing the consumer into arbitration.

(More)
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5.

The manufacturer has an obligation to repair and conform a new
motor vehicle, and if unable to, to replace with a new vehicle
regardless of whether it has an arbitration process. Eliminating
the willful injury violation would encourage manufacturers to
ignore consumers and their claims in order to push them towards
arbitration.

While the Legislature wanted to create an incentive for
manufacturers to develop and adhere to certified dispute
resolution alternatives, it did not intent to abrogate the
manufacturers obligation under the Song-Beverly Warranty Act to
repair, and conform a new motor vehicle or reimburse the buyer.
The dispute resolution programs are for the purpose of assisting
the parties, i.e., buyer and manufacturer, when negotiations are
at an impasse; they are not to constrain an auto manufacturer
from fulfilling its responsibilities and obligations under the
Song-Beverly Warranty Act.

SHOULD MANUFACTURERS WITH THIRD PARTY DISPUTE RESOLUTION
PROCESSES BE HELD LIABLE FOR WILLFUL VIOLATIONS OF THE
SONG-BEVERLY WARRANTY ACT?

Immunity exemptions

This bill would not relieve an automobile manufacturer from
liability for civil penalties for engaging in the following
conduct:

(a) willfully failing to acknowledge and act reasonably
promptly upon communications regarding claims or;

(b) willfully taking any action to coerce or intimidate any
claimant regarding claims.

These exemptions were included in the bill to address concerns
expressed by the opposition to this bill. However, the
opposition believes that the amendments are inadequate to
address the fundamental problems with the bill.

Moving spot bill

Representations have been made to committee staff that further
meetings will be held with interested parties, e.g. Department
of Consumer Affairs, automobile manufacturers and practicing
attorneys, to address a wide range of issues concerning the
automobile "lemon laws" within the Song-Beverly Consumer
Warranty Act. It is expected that further substantive
amendments are to be made to this bill.

(More)
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6. Opposition

This bill is opposed by the law firm of Kemnitzer, Dickinson,
Anderson & Barron. This law firm concentrates 90% or more of
its practice to representing buyers in automobile warranty or
sales tactics cases.

It is the attorneys' opinion that "SB 1762, by eliminating the
civil penalty for willfulness as to those manufacturers which
have certified dispute resolution programs, would open the door
to permit such manufacturers to treat consumers in the most
despicable or egregious manner imaginable without fear. The
current incentive of the civil penalty provision for willful
conduct to treat consumers in a courteous and responsive manner
would be lost. For example, under SB 1762, if a manufacturer's
representatives totally ignored a consumer or used intimidating
or coercive tactics with a consumer, there would be no penalty
as long as the manufacturer has a certified dispute resolution
program. . . . SB 1762 represents nothing more than a
thinly-disguised attempt by the automobile manufacturers to
avoid compensating consumers fully and completely under the law
by removing the potential that the manufacturer will be
penalized if it unreasonably fails to give a consumer relief.

Thus, it is quite possible for a manufacturer with a qualified
dispute resolution program to willfully violate the
Song-Beverly Act by declining to fulfill them."

dedededkk ke kkk
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May 27, 1992

TO: LEGISLATIVE COUNSEL

FROM: CHARLES FENNESSEY (5-8873)

Please gut amend Senate Bil

62;as follows:

§1193.25 Reimbﬁrsement to manufactarer of new motor vehicle for sales tax after restitution to buyer

(a) Notwithstanding Part 1 (commencing with Section 6001) of Division 2 of the Revenue and Taxation
Code, the State Board of Equalization shall reimburse the manufacturer of a new motor vehicle for an
amount equal to the sales tax which the manufacturer includes in making restitution to.the b pursuant
to subparagraph (B) of paragraph (2) of subdivision (d) of Section 1793.2, when satisfdctory proof is |
:ded that the retailer of the motor vehicle for which the manufacturer is g restitution has
reported and paid the sales tax on the gross receipts from the sale of that motor ¥ icle. The State Board
of Equalization may adopt rules and regulations to carry out, facilitate compliance with, or prevent
circamvention or evasion of, this section. : o
(b) Nothing in this section shall in any way change the application of t
receipts and the sales price from the sale, and the storage, use, or otser consumption, in this state or
tangible personal property pursuant to Part 1 (commencing with Sectio 6001) of Division 2 of the Revenue
and Taxation Code.
(¢) The manufacturer’s claim for reimbursement and the board’s ap roval or denial of the claim shall be
subject to the provisions of Article 1 (commencing with Section 690 of Chapter 7 of Part 1 of Division 2
of the Revenue and Taxation Code, except Sections 6902.1, 6903, 6947, and 6908 thereof, insofar as those
provisions are not inconsistent with this section.
Added Stats 1987 ch 1280 § 3.
Collsteral References:
Cal Jur 3d (Rev) Consumer and Borrower Protection Laws § 350.

CRIKE “FR"
INGERT 1"
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8B 1762 AMENDMENTS
DRAFT BACKGROUND S8TATEMEBNT
PROPOSED CHANGES CIVIL CODE S8ECTION 1794

These amendments are designed to reconcile statutory conflicts in
Civil Code Section 1794 with respect to the imposition of civil
penalties for an auto manufacturer's violation of the California

Lemon Law.

1. Origin of The Bill

A. Source Of The Bil)l - This measure is sponsored by a coalition
of auto manufacturers and importers with certified arbitration
programs who are adversely impacted by the contradictory treble
damages provisions in Civil Code Section 1794.

B. Past Legislation - In 1970, the Legislature enacted the Song-
Beverly Consumer Warranty Act (Stats. 1907 ch 1333). In general,
the Act sets forth the respective rights and responsibilities of
the purchasers and sellers of consumer goods with regard to
express and implied warranties. Under the original law, a
manufacturer who is unable to service or repair consumer goods to
conform to applicable warranties after a reasonable number of
attempts must either replace the goods or reimburse the buyer.
Under Civil Code Section subsection (c) the act also provides
that if the buyer establishes that the "failurs to comply" was
"willful,"” any subsequent court judgment may include a civil
penalty not exceeding two times the amount of damages.

The original Song-Beverly Act did not contain any specific
provisions dealing with the responsibilities of automobile
manufacturers. California's so-called Lemon Law was first
enacted in 1982 in an effort to define the phrase "reasonable
number of attempts."™ 1In 1982, the act was amended to provide
that it shall be presumed that a reasonable number of attempts
have been undertaken to conform a new motor vehicle to the
applicable warranties if, within one year or 12,000 miles, (1)
the same nonconformity has been subject to repair 4 or more times
by the manufacturer after notification or (2) the vehicle is out
of service for a cumulative total of more than 30 days since
delivery. (Stats. 1982, ch. 388). The presumption may not be
asserted unless the buyer has first resorted to an existing third

party dispute resolution process.

2. The Problems In Current Law
A. The 1987 Civil Penalty Amendments

In 1987, the act was again amended to require the state Bureau of
Automotive Repair to establish a program for the certification of
third-party dispute resolution programs. (Stats. 1987, ch 1280)
However, these amendments also resulted in two conflicting sets

of policy changes in Section 1794 regarding the award of civil
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penalties. The first important changes with respect to civil
penalties are contained in Section 1794 subdivisions (e) (1) and

(e) (2).
B. Subdivision (e) (1)

Unlike Subdivision (c), which authorizes a civil penalty for any
willfu) "failure to comply" -- Subdivision (e) (1) limits civil
penalties for "a violation of paragraph (2) of subdivision

(d) ."1 Accordingly, civil penalties may be imposed for a
manufacturer's breach of its duty to repair and conform the goods
or reimburse the buyer.

c. Subdivision (e) (2)

However, in subdivision (e)(2) the Legislature simultaneously
granted manufacturers immunity from civil penalties under
subdivision (e) (1) where they maintain a qualified third-party
dispute resolution process that operates in compliance with the
certification standards. The policy reasons for granting
immunity under these circumstances are twofold. First, the
Legislature wanted to create an incentive for manufacturers to
develop and adhere to certified dispute resolution alternatives.
Second, the notion of willful injury is wholly inconsistent with
good faith arbitration. Where manufacturers voluntarily develop
and are forced to abided by bona fide third-party dispute
resolution processes, it is contradictory to consequently
penalize him for "knowing of his obligation but intentionally
declining to fulfill them" by encouraging the utilization of the

approved process.

D. Policy Conflicts With Subsection (c)
Policy conflicts arise from the recognition in subdivision (e)(2)
that manufacturers who maintain qualified third-party programs
are entitled to immunity from civil penalty liability for
refusing to service, repair or reimburse buyers vs. the
uncertainty whether the manufacturers are also liable for a
willful failure to comply under subdivision (c). 1In otherwords,
if manufacturers' immunity exists for submitting a dispute to
arbitration, under what specific circumstances is the same
manufacture liable for a "willful" violation? 1In practical
terms, manufacturers are endlessly threatened for "willfully
violating the act" where, in disputed matters, they purposefully
encourage claimants to utilize the arbitration process.

! section 1793.2 (d)(2) provides that if the manufacturer is unable to
service or repair the goods to conform to the express warranties after a
reasonable number of attempts, the manufacturer shall either replace the
goods or reimburse the buyer.

2 1n Ibrahim v. Superior Court (1989) 214 Cal.App. 3d 878, 894 the Court
Of Appeal held that liability for a "willful violatioa™ under
subdivision (c) may be imposed where the manufacturer “"knew of its
obligations but intentionally declined to fulfill them."
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3. anges
The proposed amendment to Section 1794 attempts to harmonize the
above statutory conflicts by specifying that the current civil
penalty exemption for third party dispute resolution processes
covers potential liability for willful statutory violations.
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AMENDMENTS TO SENATE BILL NO. 1762

Amendment 1
In line 1 of the title, strike out "32151 of
the Revenue and Taxation" strike out lines 2 and 3 and
insert:

1794 of the Civil Code, relating to consumer warranties.

Amendment 2
On page 1, strike out line 1 and insert:

SECTION 1. Section 1794 of the Civil Code is
amended to read:

1794. (a) Any buyer of consumer goods who is
damaged by a failure to comply with any obligation under
this chapter or under an implied or express warranty or
service contract may bring an action for the recovery of
damages and other legal and equitable relief.

(b) The measure of the buyer's damages in an
action under this section shall include the rights of
replacement or reimbursement as set forth in subdivision
(d) of Section 1793.2, and the following:

(1) Where the buyer has rightfully rejected or
justifiably revoked acceptance of the goods or has
exercised any right to cancel the sale, Sections 2711,
2712, and 2713 of the Commercial Code shall apply.

(2) Where the buyer has accepted the goods,
Sections 2714 and 2715 of the Commercial Code shall apply,
and the measure of damages shall include the cost of
repairs necessary to make the goods conform.

(c) ¥£ Except as provided in subdivision (f),
if the buyer establishes that the failure to comply was
willful, the judgment may include, in addition to the
amounts recovered under subdivision (a), a civil penalty
which shall not exceed two times the amount of actual
damages. This subdivision shall not apply in any class
action under Section 382 of the Code of Civil Procedure or
under Section 1781, or with respect to a claim based
solely on a breach of an implied warranty.

(d) If the buyer prevails in an action under
this section, the buyer shall be allowed by the court to
recover as part of the judgment a sum equal to the
aggregate amount of costs and expenses, including
attorney's fees based on actual time expended, determined
by the court to have been reasonably incurred by the buyer
in connection with the commencement and prosecution of
such action.

(e) (1) Except as otherwise provided in this
subdivision and subdivision (f), if the buyer establishes
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Substantive

a violation of paragraph (2) of subdivision (d) of Section
1793.2, the buyer shall recover damages and reasonable
attorney's fees and costs, and may recover a civil penalty
of up to two times the amount of damages.

(2) ¥£ the manufacturer maintains a quaitified
third-party dispute resoiution process which substantiatiy
complies with subdivision tey of Section 1393727 the
manufacturer shail not be liable for any civii penaity
pursuant to this subdivisions

{3y After the occurrence of the events giving
rise to the presumption established in paragraph (1) of
subdivision (e) of Section 1793.2, the buyer may serve
upon the manufacturer a written notice requesting that the
manufacturer comply with paragraph (2) of subdivision (d)
of Section 1793.2. If the buyer fails to serve the notice,
the manufacturer shall not be liable for a civil penalty
pursuvant to this subdivision.

t4y

(3) If the buyer serves the notice described in
paragraph t3} (2) and the manufacturer complies with

paragraph (2) of subdivision (d) of Section 1793.2 within

30 days of the service of that notice, the manufacturer
shall not be liable for a c1v11 penalty pursuant to this
subdivision.

t5}

(4) If the buyer recovers a civil penalty under
subdivision (c), the buyer may not also recover a civil
penalty under this subdivision for the same violation.

(f) If a manufacturer maintains a qualified
third-party dispute resolution process that substantially
complies with subdivision (e) of Section 1793.2, the
manufacturer shall not be liable for any civil penalty
under this section for a violation of paragraph (2) of
subdivision (d) of Section 1793.2.

Amendment 3
On page 1, strike out lines 2 to 7, inclusive,
and strike out pages 2 to 4, inclusive
-0-
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Discussion Amendments For SB 1762
To Address Concerns Raised By Roger Dickenson

Nothing contained in this act shall be construed as relieving an
automobile manufacturer from civil penalty 1liability under
Section 1974 (c) for wilfully: (1) failing to acknowledge and act
reasonably promptly upon communications with respect to claims
arising under Section 1973.2(d) (2) or; 2) taking any action to
coerce or intimidate any claimant with respect to claims arising
under Section 1973.2(d) (2). o

——
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AMENDMENTS TO SENATE BILL NO. 1762
AS AMENDED IN SENATE MAY 18, 1992

Amendment 1
In line 1 of the title, strike out "1794" and

insert:

1793.05

Amendment 2
On page 2, strike out line 1 and ipsert:

SECTION 1. Section 1793.05 of the Civil Code
is amended to read:
‘ 1793.05. Vehicle manufacturers who alter new
vehicles into housecars shall, in addition to any new
product warranty, assume any warranty responsibility of
the original vehicle manufacturer for any and all
components of the finished product which are, by virtue of
any act of the alterer, no longer covered by the warranty
issued by under the original vehicle manufacturer.

Amendment 3
On page 2, strike out lines 2 to 38, inclusive,

and strike out page 3
_0_
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UNFINISHED BUSINESS

, Bill No. SB 1762
SENATE RULES COMMITTEE .
. Al :
Office of uthor Marks (D)
Senate Floor Analyses Amended: 8/31/92
1020 N Street, Suite 524
445-6614 Vote Required: 21
Committee Votes: Senate Floor Vote: Page 6286, 6/4/92

%l |

T YEL W S T R LA T e
halderon 4 (36)—Senators Alquist, Ayala, - Bergeson, ' Beverly,
T —t Boatwright, Calderen, Davis, Deddeh, Dills, Cecil Green, Bill

IPetris. Greene, Leroy Greene, Hart, Hill, Johnston, Keene, Killea, Kopp,
Presley 7 Leonard, Leslie, Lockyer, Maddy, Marks, McCorquodale, Mello,
LRoberti Morgan, Petns Presley, Roberti, Rogers, Bosenthal Boyce, Bussell
foyce “; -Thompson, Torres, and Watson.

——— NOES (0)—None.
| Davis. (VC) 7z
[Lockver (Ch) Z
]
~ .ol \ 1 -
[ Assembly Floor Vote: 68-0, 9/1/92

SUBJECT: Consumer warranties: vehicles

SOURCE: Author

DIGEST: The provisions of this bill were deleted in the Assembly. As it left the
Senate the bill made grammatical changes in the Civil Code relative to original
vehicle manufacturers.

As amended, this bill would tombstone provisions of existing law as the "Tanner
Consumer Protectlon Act."

The bill also amends the 1992 Budget Act to reduce the PVEA appropriation to Caltrans
for ridesharing from $2.5 million to $2.35 million.

The bill then directs the $150,000 in PVEA funds reduced from the ridesharing
appropriation to the Bay Area Telecommuting Development Program, which is a
telecommuting initiative of the Metropolitan Transportation Commission and the
680/580 Corridor Transportation Association.

ANALYSTIS: Existing law contains provisions regulating motor vehicle warranties.
This bill would provide that a portion of those provisions shall be known and may be

cited as the "Tanner Consumer Protection Act". This bill would also make technical
changes in AB 3374, contingent upon the prior enactment of that bill.

CONTINUED 1548



SB 1762
Page 2

AComments

The August 31, 1992 amendments revise the negotiated PVEA agreement by reducing the
-"Governor's Caltrans item and directing those funds to a telecommuting project in the
Bay Area.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No

Redirection of $150,000 in PVEA funds. No net change in total PVEA

RJG:tb 8/31/92 Senate Floor Analyses

1549



© ' SPECIAL CONSENT

‘ Bill No. SB 1762
SENATE RULES COMMITTEE
Office of B Authf')r: Davis (R)
Senate Floor Analyses Amended: 5/27/92
1020 N Street, Suite 524 _
445-6614 Vote Required: 21

Committee Votes: Senate Floor Vote:

ATORS: .
Caldero i -
Leslje .~~~

Marks
Petris
Presley
Roberti

[
[
e
Royce ¥
v
v

OTTES
Watson

Dayis (VC)
Lockver (Ch)

.
| 4

Assembly Floor Vote:

SUBJECT: Vehicles: warranties

SOURCE: Author

DIGEST: This bill makes a grammatical change in the Civil Code relative to original
vehicle manufacturers.

FISCAL EFFECT: Appropriation: No Fiscal Committee: No Local: No

RJG:ctl 5/27/92 Senate Floor Analyses
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Date of Hearing: June 24, 1992 ' SB 1762

ASSEMBLY COMMITTEE ON CONSUMER PROTECTION,

" GOVERNMENTAL EFFICIENCY AND ECONOMIC DEVELOPMENT
K. Jacqueline Speier, Chair

SB 1762 (Davis) - As Amended: May 27, 1992
SUBJECT
Consumer warranties: vehicles
DIGEST

E tin - provides for the specific warranty responsibilities of vehicle
manufacturers who alter new vehicles into housecars.

Th  ill would make a grammatical, nonsubstantive change in that provision.
AL

Unknown

Mary Lucille-Kaems : ' SB 1762

324-7440 : Page 1

conpro .
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SB 1762 is a spot that is
being saved as a possible
'trailer' vehicle - the bill
is non-fiscal.

Options:

1 Hear and pass to floor on
6/24/92 then put on Inactive;

2. Keep for possible hearing
7/1/92 (we have been granted
a special hearing on the
1st but aren't advertising
it so people won't pull
their bills on the 24th.

We still don't have every-
thing from the Senate and
think we will get more
referrals next week after
our hearing.

BOBBI REED
Assembly Committee on Consumer Protection
Governmental Efficiency & Economic Development
State Capitol
(916) 324-7440

Recycled Paper
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ASSEMBLY CONSUMER PROTECTION, GOVERNMENTAL
EFFICIENCY AND ECONOMIC DEVELOPMENT COMMITTEE
REPUBLICAN ANALYSIS

SB 1762 (Davis) -- CONSUMER WARRANTIES: VEHICLES
Version: 5/27/92 Vice-Chair: David Knowles
Analyzed: 06/17/92 Vote: Majority

S : Makes a grammatiéal change in the Civil Code relative to

original manufacturers. FISC EFFE : Unknown.

POTE AL FFE ¢ THIS IS A SPOT BILL to be used on the Assembly
Floor as a potential budget-related vehicle.

SU P :  Unknown.
OPP TI : Unknown.
OR! P S TI : Unknown.

o Thé author has asked, and the committee chair has concurred, that
the committee move this bill to the Assembly Floor, then placed
on the Inactive File, in case it is needed as a budget vehicle.

Senate Republican Floor vote -- 6/4/92
(36-0) Ayes: All Republicans except
Abs./N.V.: Craven, Davis
Assembly Republican Committee vote
CP,GE&ED -- 6/24/92
(>) Ayes: >
Noes: >
Abs.: >
N.V.: >
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SENATE COMMITTEE ON JUDICIARY
Bill Lockyer, Chairman
1991-92 Regular Session

SB 1762 (Davis)

As amended May 18

Hearing date: May 26, 1992
Civil Code

ART

CONSUMER WARRANTIES: MOTOR VEHICLES

HISTORY

Source: Various Auto Manufacturers and Importers
Prior Legislation: None
Support: Toyota Motor Sales, USA

Opposition: Kemnitzer, Dickinson, Anderson & Barron, attorneys
_at law; Consumers Union

KEY ISSUE

SHOULD AUTOMOBILE MANUFACTURERS, WHO MAINTAIN A QUALIFIED
THIRD-PARTY DISPUTE RESOLUTION PROCESS, NOT BE SUBJECT TO A CIVIL
PENALTY FOR A WVILLFUL FAILURE TO REPAIR AND/OR REPLACE A NEW MOTOR
VEHICLE?

SHOULD THE -ABOVE IMMUNITY NOT BE APPLICABLE IF THE AUTO
MANUFACTURER, (1) WILLFULLY FAILS TO ACKNOWLEDGE AND ACT REASONABLY
PROMPTLY UPON COMMUNICATIONS REGARDING CLAIMS OR (2) WILLFULLY TAKES
AN ACTION TO COERCE OR INTIMIDATE A CLAIMANT?

Existing law, the Song-Beverly Warranty Act, requires manufacturers
of consumer goods, including new motor vehicles, to comply with
certain requirements when they sell goods in the State of California
and expressly warrant these goods.

(More)
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Existing law provides that if an automobile manufacturer is unable
to service or repair a new motor vehicle with express warranties
after a reasonable number of attempts, it shall offer the buyer to
either replace the new motor vehicle or make restitution.

Existing law provides that the buyer may elect restitution in lieu
of replacement, and cannot be requlred by the manufacturer to accept
a replacement vehicle.

Existing law provides that in the case ofAreplacement, the .
manufacturer shall replace the buyer's vehicle with a new motor
vehicle substantially identical to the vehicle being replaced.

Existing law requires the Department of Consumer Affairs to certify
each third party dispute resolution process used to arbitrate a
dispute.

Existing law provides that a buyer may collect a specified civil
penalty for the willful failure of a manufacturer to correct a new
motor vehicle to conform to certain warranties.

Existing law allows new motor vehicle buyers to assert a rebuttable
presumption affecting the burden of proof in any civil

action or other formal or informal proceeding. This rebuttable
presumption surmises that a reasonable number of attempts have been
made to conform a new motor vehicle to express warranties if, within
one year from delivery to the buyer or 12,000 miles on the odometer
of the vehicle, whichever occurs first: (1) the non- conformity has
been subject to repair four or more times or (2) the vehicle was out
of service by reason of repair of nonconformities more than’ 30
calendar days.

Existing law provides that the rebuttable presumption can only be
asserted by the buyer if he or she has first resorted to an
existing qualified third party resolution process provided by the
manufacturer.

Existing law provides that if a buyer establishes that a
manufacturer/seller of goods willfully fails to comply with the
above provisions, the judgment in a civil action shall include, in
addition to damages, a civil penalty two times the amount of actual
damages. The buyer shall also be entitled to costs and expenses,
including attorney's fees. ’

Existing law also provides that a manufacturer who maintains a
qualified third-party dispute resolution process shall not be liable
for any civil penalty.

This bill would expressly make the above exemption from civil
penalties respecting motor vehicle manufacturers applicable to the
provisions authorizing civil penalties for willful violations of the
Song-Beverly Warranty Act.

(More)
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This immunity would not be applicable where a automobile
manufacturer has (1) willfully failed to acknowledge and act
reasonably promptly upon communications regarding claims or (2)
willfully took action to coerce or intimidate a claimant.

The purpose of this bill is to exempt manufacturers who implement a
third-party dispute resolution process from potential liability for
willful violations of the Song-Beverly Varranty Act.

l.

COMMENT

Background

In 1970, this Legislature enacted the Song-Beverly Consumer
Varranty Act (Stats. 1907 ch 1333). 1In general, the Act sets
forth the rights and responsibilities of the purchasers and
sellers of consumer goods with regard to express and implied
wvarranties. As originally enacted, a manufacturer who is unable
to service or repair consumer goods to conform to applicable
warranties after a reasonable number of attempts must either
replace the goods or reimburse the buyer. The Act also provides
that if the buyer establishes that the "failure to comply" was
"gillful", any subsequent court judgment may include a civil
penalty not exceeding two times the amount of damages.

In 1982, this Legislature enacted the "Lemon Law" by defining
the phrase "reasonable number of attempts." The act was amended
to provide that it shall be presumed that a reasonable number of
attempts have been undertaken to conform a new motor vehicle to
the applicable warranties if, within one year or 12,000 miles,
(1) the same nonconformity has been subject to repair 4 or more
times by the manufacturer after notification or (2) the vehicle
is out of service for a cumulative total of more than 30 days
since delivery. The presumption may not be asserted unless the
buyer has first resorted to an existing third party dispute
resolution process.

In 1987, because of "questionable* dispute resolution or
"arbitration" programs by the manufacturers, this Legislature
again acted to amend the Act to require that such programs be
certified by the State and that manufacturers which did not have
programs could be subject to a civil penalty without any willful
behavior. 1It, in addition, granted manufacturers immunity from
civil penalties where they maintain a qualified third-party
dispute resolution process that operates in compliance with the
certification standards.

(More)
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3.

Stated need for legislation

The sponsors of this bill, a coalition of auto manufacturers and
importers with certified arbitration programs, believe that
policy conflicts arise from "the recognition in subdivision
(e)(2) that manufacturers who maintain qualified third-party
programs are entitled to immunity from civil penalty liability
for refusing to service, repair or reimburse buyers vs. the
uncertainty whether the manufacturers are also liable for a
willful failure to comply under subdivision (¢). In other
words, if manufacturers' immunity exists for submitting a
dispute to arbitration, under what specific circumstances is the
same manufacture liable for a "willful" violation"? 1In
practical terms, manufacturers are endlessly threatened for
"willfully violating the act" where, in disputed matters, they
purposefully encourage claimants to utilize the arbitration
process." .

According to the sponsors, this bill is needed to "harmonize"
the above statutory conflicts by specifying that the current
civil penalty exemption for manufacturers with third-party
dispute resolution processes covers potential liability for
willful statutory violations. '

No conflict or inconsistency with the two civil penalty
provisions

The sponsors of this bill contend that there is a policy

conflict in recognizing both the willful injury civil penalty
provisions and the immunity from civil penalty liability
granted to manufacturers vho maintain qualified third-party
programs. They contend that the notion of willful injury is
vholly inconsistent with good faith arbitration. "Where
manufacturers voluntarily develop and are forced to abide by
bona fide third-party dispute resolution processes, it is
contradictory to consequently penalize him ([the manufacturer]
for "knowing of his obligation but intentionally declining to
fulfill them" by encouraging the utlllzatlon of the approved

.process."

An automobile manufacturer that has a dispute resolution program
may be encouraged to ignore a consumer or intimidate or coerce a
consumer into resorting to the third-party dispute resolution
program when the manufacturers knows perfectly well that the
consumer is owed some relief but instead of remedying the
problem for the consumer immediately, stonewalls the entire
dispute forcing the consumer into arbitration.

(More)
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The manufacturer has an obligation to repair and conform a new

motor vehicle, and if unable to, to replace with a new vehicle
regardless of whether it has an arbitration process. Eliminating
the willful injury violation would encourage manufacturers to
ignore consumers and their claims in order to push them towards
arbitration.

While the Legislature wvanted to create an incentive for

manufacturers to develop and adhere to certified dispute .
resolution alternatives, it did not intent to abrogate the
manufacturers obligation under the Song-Beverly Warranty Act to
repair, and conform a new motor vehicle or reimburse the buyer.
The dispute resolution programs are for the purpose of assisting
the parties, i.e., buyer and manufacturer, when negotiations are
at an impasse; they are not to constrain an auto manufacturer
from fulfilling its responsibilities and obligations under the
Song-Beverly Warranty Act.

SHOULD MANUFACTURERS WITH THIRD PARTY DISPUTE RESOLUTION
PROCESSES BE HELD LIABLE FOR WILLFUL VIOLATIONS OF THE
SONG-BEVERLY WARRANTY ACT?

Immunit exemptions

This bill would not relieve an automobile manufacturer from
liability for civil penalties for engaging in the following
conduct: g .

(a) willfully failing to acknowledge and act reasonably
promptly upon communications regarding claims or;

(b) willfully taking any action to coerce or intimidate any
claimant regarding claims.

These exemptions were included in the bill to address concerns .
expressed by the opposition to this bill. However, the
opposition believes that the amendments are inadequate to
address the fundamental problems with the bill.

Mqvigg spot bill

Representations have been made to committee staff that further
meetings will be held with interested parties, e.g. Department
of Consumer Affairs, automobile manufacturers and practicing
attorneys, to address a wide range of issues concerning the
automobile "lemon laws" within the Song-Beverly Consumer
Varranty Act. It is expected that further substantive
amendments are to be made to this bill.

(More)
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6.

0 osition

This bill is opposed by the law firm of Kemnitzer, Dickinson,
Anderson & Barron. This law firm concentrates 902 or more of
its practice to representing buyers in automobile warranty or
sales tactics cases.

It is the attorneys' opinion that "SB 1762, by eliminating. the
civil penalty for willfulness as to those manufacturers which
have certified dispute resolution programs, would open the door

to permit such manufacturers to treat consumers in the most
despicable or egregious manner imaginable without fear. The
current incentive of the civil penalty provision for willful
conduct to treat consumers in a courteous and responsive manner
would be lost. For example, under SB 1762, if a manufacturer's
representatives totally ignored a consumer or used intimidating
or coercive tactics with a consumer, there would be no penalty
as long as the manufacturer has a certified dispute resolution
program. . . . SB 1762 represents nothing more than a
thinly-disguised attempt by the automobile manufacturers to
avoid compensating consumers fully and completely under the law
by removing the potential that the manufacturer will be
penalized if it unreasonably fails to give a consumer relief.

Thus, it is quite possible for a manufacturer with a qualified
dispute resolution program to willfully violate the
Song-Beverly Act by declining to fulfill them."

Cokkkkkkkkkk
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STATE BOARD OF EQUALIZATION
LEGISLATIVE BILL ANALYSIS (SHORT FORM)

Bill Number: SB 1762 Date Amended: 05/11/92
Author: Davis Tax: Alcoholic Beverage
Position: Neutral Related Bills:
[ 1 We are following the bill but will not prepare a
standard analysis on it in its present form.
[ 1] The current amendment(s) does(do) not affect our
previous analysis and we have no further comment(s).
[X] The bill, as amended, is no longer within the scope of
responsibility of the Board.
[ ] See comments.
COMMENTS :

This. bill would exempt manufacturers. of new vehicles from civil
penalties under the Song-Beverly Consumer Warranty Act provided
they maintain a third-party dispute resolution process to resolve
warranty repair disagreements on defective vehicles.

Analysis prepared by: Kevin nggz 323-7169 "May 19, 1992
CONTACT: Margaret S. Shedd:  322-2376 A
mcr S
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EFFICIENCY AND ECONOMIC DE¥ELOPMENT COMMITTEE
REPUBLICAN AMNALYSIS

' SB 1762 (Davis) -- CONSUMER WARRANTIES: VEHICLES
Version: 5/27/92 Vice-Chair: David Knowles
Analyzed: 06/17/92 Vote: Majority

SUMMARY: Makes a grammatical change in the Civil Code relative to
original manufacturers. FISCAL EFFECT: Unknown.

POTENTIAL EFFECTS: THIS IS A SPOT BILL to be used on the Assembly
Floor as a potential budget-related vehicle.

SUPPORT: Unknown.
OPPOSITION: Unknown.
GOVERNOR'’S POSITION: Unknown.

COMMENTS :
o The author has asked, and the committee chair has concurred, that
the committee move this bill to the Assembly Floor, then placed
on the Inactive File, in case it is needed as a budget vehicle.

Senate Republican Floor vote -- 6/4/92
(36-0) Ayes: All Republicans except
Abs./N.V.: Craven, Davis
Assembly Republican Committee vote
CP,GE&ED -- 6/24/92
(>) Ayes: >
Noes: >
Abs.: >
N.V.: >
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Date of Hearing: June 24, 1992 SB 1762
ASSEMBLY COMMITTEE ON CONSUMER PROTECTION,
GOVERNMENTAL EFFICIENCY AND ECONOMIC DEVELOPMENT
K. Jacqueline Speier, Chair
SB 1762 (Davis) - As Amended: May 27, 1992
SUBJECT

Consumer warranties: vehicles

DIGEST

Existing law provides for the specific warranty responsibilities of vehicle
manufacturers who alter new vehicles into housecars.

This bill would make a grammatical, nonsubstantive change in that provision.

FISCAL EFFECT

Unknown

Mary Lucille-Kaems SB 1762
324-7440 Page 1
conpro
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STATE BOARD OF EQUALIZATION
LEGISLATIVE BILL ANALYSIS (SHORT FORM)

Bill Number: SB 1762 Date Amended: 05/11/92
Author: Davis Tax: Alcoholic Beverage
Position: Neutral Related Bills:

[ ] We are following the bill but will not prepare a

standard analysis on it in its present form.

[ ] The current amendment(s) does(do) not affect our
previous analysis and we have no further comment(s).

[X] The bill, as amended, is no longer within the scope of

responsibility of the Board.

[ ] See comments.

COMMENTS :

This bill would exempt manufacturers of new vehicles from civil
penalties under the Song-Beverly Consumer Warranty Act provided
they maintain a third-party dispute resolution process to resolve

warranty repair disagreements on defective vehicles.

‘ A

Analysis prepared.by: Kevin nggi)&;2347169 May 19, 1992
CONTACT: Margaret S. Shedd:- 322-2376

mcr o

i

1565



SENATE RULES COMMITTEE
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Report on S.B. 1762 - p. 2

repealed, or added approximately 150 sections contained
in more than 20 codes and legislative acts was invalid
as a violation of the single subject provision of
Section 9 of Article IV of the California Constitution
(usaasws, SUPra, pp. 1095-1101).

In summarizing the holdings of the prior cases
involving the single subject rule, the court in Harbor
stated that a measure complies with the single subject
rule if its provisions are either functionally related
to one another or are reasonably germane to one another
or the objects of the enactment (Harbor, supra,

P. 1100). In concluding that S.B. 1379 complied with
neither of these standards, the court held that a bill
that encompasses matters of excessive generality
violates the purpose and intent of the single subject
rule and that "fiscal affairs" as the subject of the
bill and "statutory adjustment” to the budget as its
object suffers from that same defect (Harbor, supra,
pP. 1100). In refining the "reasonably germane"
standard, the court has looked to whether the various
parts of the subject legislation bear "a common concern,
‘general object,' or 'general subject'®" (quoting

v. Brown, 32 Cal. 34 236, 247) or whether
those parts reflect a consistent theme or purpose (Raven
v. , 52 cal. 3d 336, 348).

Sections 1 to 11, inclusive, of this bill
would amend various sections of the Business and
Professions Code and amend sections of, and add a
section to, the Civil Code, relating to motor vehicle
warranties.

Section 12 of the bill would transfer, from a
specified item of the Budget Act of 1992, to another
item of that act, $150,000 of funds from the Petroleum
Violation Escrow Account that were appropriated for a
ridesharing program and appropriate those funds,
instead, for the Bay Area Telecommuting Development
Program.

We are unable to identify any functional
relationship between those provisions, or to ascertain
any manner in which the provisions can be fairly
characterized as '"reasonably germane" to one another or
the objects of the bill, so as to satisfy the criteria
described above. While it may be argued that the
various provisions of the bill have in common that they
each relate to transportation, it is our view that this
connection is inadequate for this purpose, in light of

1569



1570



17 2

Area T
Y: T to the for to the Bay Area

T

ANALYSIS:

A.  Policy:
SB 1762 deals primarily wnth motor vehicle *  However, a last minute
dealing with the from the Petroleum Violation Escrow Account
(PVEA)wasaddedtotheblll. analysis considers only this latter provision.
Under existing law, money from federal oil funds in the Petroleum Violation Escrow
Acooum(PVEA)tsnudeavnhblctostaucstofundmgy-savmgpmpcts. The Budget Act of
1992 $2.5 million in PVEA funds to the fund a program.
This bill would transfer $150,000 of the $2.5 million and ’ it to the Bay Area
T Program.

B.  Kscal:
This bill would result in a $150,000 reduction to the (] for
grants to fund state vanpools. This reduction means $1 in grants (equal to about
7 vans) will not be for state-sponsored rideshare programs.

SPONSOR: Author

AR PRO & CON:

1. the $150,000 from the vanpool program will not have a impact on the
overall program.

2. The bill passed the

1. The reduction in the amount of funds for the vanpool program could have a
reduction in the effectiveness of the program.

2. The of Finance is opposed to the bill.

SIGN

Yisls2 ZS 7-11-Fr—
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TION CONTACT WARREN WEBER (O) 654-2808
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DEP AUTHOR L

|xx| Technical bill - No program or fiscal changes to existing program.
No analysis required. No recommendation on signature.

|| Bill as enrolled no longer within scope of responsibility or program
of this Department.

|—| Analysis not required of this bill. Not within the scope of
responsibility of this department.

Comments:

SB 1762 would separate the new car lemon law, currently contained in
a subdivision of Civil Code § 1793.2, into a new section, and entitle
it the Tanner Consumer Protection Act, after the author of the
original lemon law legislation (enacted in 1982). The bill also
makes conforming changes in Business and Professions Code provisions
relating to the certification of lemon law programs.

The bill also makes technical corrections to AB 3374 (Epple),
relating to motor vehicle service contracts, if AB 3374 is enacted
first.

The remainder of the bill contains trailer provisions to the Budget
Act. Those provisions would transfer funds from the Department of
Transportation for use by the Bay Area Telecommuting Development
Program. We DEFER to the Department of Finance and the Department of
Transportation on these aspects of the bill.

TION
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