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INTRODUCTION 
Samreth Sam Pan’s fourth supplemental opening brief 

presents the third iteration of Claim XXIX of his Opening Brief, 

which alleged that Pan’s burglary and attempted robbery special  -

circumstance findings for the Sacramento murders of Nghiep 

Thich Le and Hung Dieu Le (Counts 1 and 2) were 

unconstitutional under Enmund v. Florida (1982) 458 U.S. 782, 

788-801, because he was not the actual killer and there was no 

substantial evidence of his intent to kill, or that he was a “major 

participant in the felony committed,” who acted with “reckless 

indifference to human life” under Tison v. Arizona (1987) 481 

U.S. 137, 158  (Pan AOB, 287-299.)  That contention failed 

because, among other things, there was substantial evidence that 

Pan helped to plan the robbery with the intent that any victims 

who resisted would be shot, and that he acted to aid codefendant  -

appellant Run Peter Chhuon in committing the murders by 

serving as a lookout and assisting in the flight to safety. 

Pan’s second supplemental opening brief invoked Senate Bill 

No. 1437 (2017-2018 Reg. Sess.) to expand his challenge beyond 

the special circumstance findings for the Sacramento murders to 

the underlying murder convictions themselves.  Under that 

statute, the felony murder rule no longer applied to non-killers 

unless they were either aiders and abettors who shared the 

actual killer’s intent or were either a “major participant” in the 

underlying felony under People v. Banks (2015) 61 Cal.4th 788, or 

acted with “reckless indifference,” under People v. Clark (2016) 63 

https://www.westlaw.com/Document/I6b4669c59c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_788
https://www.westlaw.com/Document/I6b4669c59c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_788
https://www.westlaw.com/Document/I6b45f49c9c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_158
https://www.westlaw.com/Document/I6b45f49c9c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_158
https://www.westlaw.com/Document/I3c939b34266011e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I4e32bbf73c7b11e6b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Cal.4th 522. (Pen. Code, § 189, subds. (e)(2)-(e)(3); 1  see id., 

§ 1172.6, subd. (g); Stats. 2018, ch. 1015, §§ 3-4; Stats. 2022, ch. 

58, § 10.)  Pan argued Senate Bill 1437 rendered the murder 

convictions invalid because he was not the actual killer and there 

was constitutionally insufficient evidence that he was a “major 

participant” under Banks or acted with “reckless indifference” 

under Clark.  (Pan 2d Supp. AOB 5-23.)   

That contention failed because the statute implementing 

Senate Bill 1437—section 1172.6—is not a proper vehicle for 

bringing an insufficiency of evidence claim.  Instead, it provides a 

remedy for instructional error, typically, as here, alternative  -

theory error, which occurs when a court instructs on alternate 

theories of an offense, including valid and invalid theories.  Pan’s 

jury was instructed on two theories of first-degree murder: 

“willfull, deliberate and premeditated killing with express malice 

aforethought” (6CT 1604), and felony-murder, which did not 

require specific intent to kill (6CT 1606).  Although the jury’s 

special circumstance instructions required a finding that Pan was 

a “major participant” who “act[ed] with reckless indifference to 

human life” (6CT 1608-1609), the pre-Banks and Clark 

instructions were retrospectively invalid for purposes of Senate 

Bill 1437 because those findings “were made without 

understanding what degree of culpability is required” under 

Banks and Clark.  (People v. Hin (2025) 17 Cal.5th 401, 447.)  

The jury’s special circumstance verdicts therefore did not cure the 

 
1  All subsequent statutory citations are to the Penal Code. 

https://www.westlaw.com/Document/I4e32bbf73c7b11e6b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NAB25A030EA6F11E9B91A96B9DDA60BD8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0C93D380FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0C93D380FEAB11EC9BE2E932C3E0B302/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_447
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alternative-theory error.  (People v. Hin (2025) 17 Cal.5th 401, 

448; People v. Strong (2022) 13 Cal. 5th 698, 710.)   

Nevertheless, as respondent explained, the error was 

harmless beyond a reasonable doubt in light of the jury’s 

attempted murder verdict, which required a finding of Pan’s 

specific intent to kill.  Since the Sacramento murders and 

attempted murder were committed in the same violent 

transaction, only seconds apart and pursuant to the same plan, 

the specific intent finding of intent to kill Quyen Luu effectively 

embraced the valid theory of specific intent as to Nghiep Thich Le 

and Hung Dieu Le.  (2nd Supp. RB, 19-23.)  Even reviewed for 

insufficiency of evidence, his contention failed because there was 

substantial evidence that Pan helped plan to rob the three older 

adults with the projected use of lethal force to ensure compliance 

and he not only knew of Chhuon’s intent to shoot any victim who 

resisted, but he also aided and encouraged the crimes by serving 

as a lookout and assisting in Chhuon’s flight. 

Now, Pan renews his Senate Bill 1437 contention, invoking 

People v. Hin (2025) 17 Cal.5th 401, to argue that the alternative  -

theory error under Banks and Clark was prejudicial.  (Pan 4th 

Supp. AOB, 5-30.)  His new contention fails because Hin supports 

Respondent’s prior arguments.  Hin makes it clear that the jury’s 

related verdicts can be read “in combination [to] render the 

instructional errors harmless beyond a reasonable doubt and 

demonstrate that the jury made the findings necessary to convict 

[Pan] on a valid theory of felony murder.”  (Hin, supra, 17 Cal.5th 

at p. 445.)  Additionally, Hin supports respondent’s argument 

https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_448
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_448
https://www.westlaw.com/Document/I90aa2fb0174811edb917865093df7c99/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_710
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_445
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_445
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that the evidence was constitutionally sufficient to support a jury 

finding that Pan was a major participant who acted with reckless 

indifference to life in the murders of Nghiep Thich Le and Hung 

Dieu Le. 

ARGUMENT 
I. THE QUYEN LUU VERDICT RENDERED THE 

BANKS/CLARK ALTERNATIVE-THEORY ERROR 
HARMLESS BEYOND A REASONABLE DOUBT 
Respondent has already explained why Pan cannot establish 

prejudicial alternative-theory instructional error.  Contrary to 

Pan’s assertion, Respondent has not argued that the jury’s 

special circumstance finding as to the Sacramento murders 

sufficed to cure any alternative-theory error.  (Pan 4th Supp. 

AOB, 10-12.)  Rather, the error was harmless beyond a 

reasonable doubt because of the jury’s attempted murder verdict.  

The jury found Pan had the specific intent to kill Quyen Luu, 

which conclusively established a valid theory of murder as to 

Nghiep Thich Le and Hung Dieu Le.  (2nd Supp. RB, 19-23.)   

Pan’s reliance on Hin, supra, 17 Cal.5th 401, to prove 

otherwise is misplaced.  (Pan 4th Supp. AOB, 12-16.)  Far from 

supporting his contention, Hin refutes it.  The opinion’s key set of 

holdings for purposes of this appeal concerns count 1, Hin’s 

special-circumstance murder of victim Alfonso Martinez.  As with 

Pan, the prosecution did not argue that Hin personally killed 

Martinez.  Two of the three theories of derivative murder 

liability—natural and probable consequences liability in aiding 

and abetting the target crimes, and felony murder in committing 

robbery or kidnapping—were retrospectively invalid.  Thus, like 

https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Pan, Hin’s jury received only one permissible theory—direct 

aiding and abetting premeditated murder.  (Hin, supra, 17 

Cal.5th at pp. 442-443.) 

Hin restated the standard for reviewing alternative-theory 

error: “A reviewing court may hold such an error harmless ‘where 

it would be impossible, based on the evidence, for a jury to make 

the findings reflected in its verdict without also making the 

findings that would support a valid theory of liability.’  

[Citation.]”  (Hin, supra, 17 Cal.5th at pp. 442-443.)  Courts must 

“‘rigorously review the evidence to determine whether any 

rational juror who found the defendant guilty based on an invalid 

theory, and made the factual findings reflected in the jury’s 

verdict, would necessarily have found the defendant guilty based 

on a valid theory as well.’  [Citation.]”  (Id. at p. 443.)  The State 

bears the burden of showing that the error was harmless beyond 

a reasonable doubt under Chapman v. California (1967) 386 U.S. 

18, 24.  (Id. at p. 444.) 

The instructional error was deemed harmless in Hin because 

the gang-murder special-circumstance instruction required the 

jury to find “that Hin intended to kill Martinez—based on 

evidence of his observed behavior during the course of the armed 

robbery.”  (Hin, supra, 17 Cal.5th at p. 449.)  That finding 

“satisfie[d] the amended felony-murder statute’s ‘reckless 

indifference to human life’ mens rea requirement.”  (Ibid.)  The 

gang-murder special-circumstance instruction required that Hin, 

as the non-killer, must aid and abet the actual killer with the 

intent to kill.  (Id. at p. 448.)  “The jury’s true finding as to this 

https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_442
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_442
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_442
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_443
https://www.westlaw.com/Document/I9bb4a3869bab11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_24
https://www.westlaw.com/Document/I9bb4a3869bab11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_24
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_449
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_448
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special circumstance means it necessarily found that Hin acted 

‘with the intent to kill’ when he participated in the robbery with” 

the actual killer.  (Ibid.)   

That finding of specific intent to kill also “satisfie[d] the 

amended felony-murder statute’s ‘reckless indifference to human 

life’ mens rea requirement” since it was “based on evidence of his 

observed behavior during the course of the armed robbery.”  (Hin, 

supra, 17 Cal.5th at p. 449.)  Hin further explained that the 

jury’s findings sufficed to prove “both the subjective and objective 

elements” of “reckless indifference to human life” under Banks 

and Clark, and therefore served to “distinguish this case from the 

‘garden-variety armed robbery, where death might be possible 

but not probable.’”  (Ibid., quoting Banks, supra, 61 Cal.4th at p. 

802.)   

The subjective component was satisfied by the finding that 

“Hin was a willing participant in the robbery,” who did not 

merely disregard the “risk of death” that the robbery posed, “but 

in fact intended for [Martinez] to be killed.”  (Ibid.)  The jury’s 

finding of Hin’s intent to kill also sufficed for purposes of the 

objective component because the jurors “necessarily relied on 

evidence of Hin’s conduct during the encounter in the park, which 

elevated the risk of Martinez’s death beyond ‘those risks inherent 

in any armed robbery.’”  (Ibid.)  It followed that “the jury’s 

finding of Hin’s intent to kill Martinez, on the evidence here, 

establishe[d] that the jury found him liable on a theory of felony 

murder that is in accord with current law.”  (Id. at p. 450.) 

https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_449
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_449
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3c939b34266011e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_802
https://www.westlaw.com/Document/I3c939b34266011e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_802
https://www.westlaw.com/Document/I3c939b34266011e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3c939b34266011e590d4edf60ce7d742/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_450
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Pan’s case cannot be meaningfully distinguished from Hin.  

His jury was instructed that aiding-and-abetting liability 

required that Pan have “knowledge of the unlawful purpose of 

the perpetrator,” and have “the intent or purpose of committing 

or encouraging or facilitating the commission of the crime,” and, 

finally, must “[b]y act or advice, aid, promote[], encourage[] or 

instigate[] the crime.” 2   (6CT 1598, italics added.)  For purposes 

of proving the attempted murder of Quyen Luu, the court 

instructed that the jury must find, among other things, that 

“[t]he person committing the act harbored express malice 

aforethought, namely, a specific intent to kill unlawfully another 

human being.” 3   (6CT 1606, italics added.)  In sum, the jury could 

not have found Pan guilty of the attempted murder of Quyen Luu 

unless it found that Pan shared Chhuon’s intent to kill her.   

 
2  The aiding and abetting instruction also provided that an 

aider and abettor “need not be present at the scene of the crime,” 
but his “[m]ere presence at the scene of a crime” would not 
qualify as aiding and abetting as long as his presence “does not 
itself assist the commission of the crime.”  (6CT 1598-1599.)  
Relatedly, “[m]ere knowledge that a crime is being committed 
and the failure to prevent it does not amount to aiding and 
abetting.”  (6CT 1599.)   

3  Although the prosecutor argued the evidence was 
sufficient to support first degree murder verdicts for Hghiep 
Thich Le and Hung Dieu Le either on felony-murder or 
premeditation and deliberation theories (19RT 3282-3283), he 
made it clear that “[f]elony murder does not apply to an 
attempted murder” and that the prosecution “must show that 
there was an intent to kill at the time [Quyen Luu] was killed” 
(19RT 3285).  The prosecutor argued the evidence showed that 
Pan and Chhuon were “of the same state of mind” regarding the 
intent to kill all three victims.  (19RT 3289.)   
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Under the prescribed rigorous factual review for purposes of 

harmless error (Hin, supra, 17 Cal.5th at p. 443), Respondent has 

shown why the jury’s specific intent to kill finding as to Quyen 

Luu must also apply to the murders of Nghiep Thich Le and 

Hung Dieu Le.  (2nd Supp. RB, 22-23).  To summarize: Chhuon, 

Pan, C.J. Evans, and Bunjun Chhinkhathork, decided to rob an 

apartment in the Florinwood Apartment complex.  (15RT 2386, 

2389-2392.)  They agreed “to go scope out the place and rob it” 

because they knew that residents there would “sell candies and 

sodas and gamble[] out of that house.”  (15RT 2386-2387.)  

Chhinkhathork and Evans visited the victims’ apartment and 

bought soda and cigarettes, while finding out there were three 

adults inside.  (15RT 2387-2388, 2393, 2406-2407.)  They 

returned to Chhuon’s Honda Accord, where both appellants were 

waiting.  (15RT 2394.)  The four settled on a plan “to go in [to the 

apartment], overpower those adults and take their money.”  

(15RT 2406.)   

More specifically, after designating Chhinkhathork to be the 

getaway driver, they agreed with Pan’s plan—that Chhuon, Pan, 

and Evans would go to the apartment, “force them to give up 

everything and if they didn’t follow orders or directions they 

would start shooting.”  (15RT 2400.)  Pan knew that Chhuon was 

armed with a Glock 9-millimeter semi-automatic handgun in his 

waistband.  (15RT 2400-2403.)  Chhuon, Pan, and Evans 

approached the Le apartment, walking close together.  (14RT 

2243-2246.)  Chhuon had a gun in his hand.  (14RT 2247-2248.)  

Chhuon entered the apartment holding the gun.  He tried to push 

https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_443
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Quyen Luu to the ground when she resisted.  (15RT 2336-2338.)  

Chhuon shot her in the hip from approximately two feet away, 

causing her to fall, then he shot her husband and father-in-law, 

killing them.  (14RT 2269-2274.)  Chhuon, Pan, and Evans ran 

back to the car, and Chhinkhathork drove them back to his 

apartment. (15RT 2403-2405; see also 15RT 2389-2390.) 

As in Hin, the finding of Pan’s intent to kill was “based on 

evidence of his observed behavior during the course of the armed 

robbery” (Hin, supra, 17 Cal.5th at p. 449), and supported the 

subjective and objective elements of reckless indifference to 

human life under Banks and Clark.  As the plan made clear, the 

Sacramento crimes did not reflect a mere “garden-variety armed 

robbery,” where death might be possible but not probable.  (Ibid.)  

Pan had insisted that any robbery victim who resisted would be 

shot.  Pan not only agreed that Chhuon should use a firearm to 

commit the robbery, but accompanied Chhuon to the victims’ 

apartment and supported him by acting as lookout and fleeing 

with him immediately after the fatal shootings.  The relevant 

findings as to Hin’s conduct were analogous.  Hin “helped plan 

the robbery; he knew a gun would be used; he gave all the orders 

to Martinez and Pizano while [accomplice and shooter] Kak held 

the gun, including requiring Martinez and Pizano to walk to a 

darker area of the park at gunpoint; and he did not render aid 

after the shooting.  (Id. at pp. 449-50.) 

In contrast, Hin held that the gang-murder special  -

circumstance finding was insufficient to cure the alternative  -

theory error as to the attempted murder of the other victim at the 

https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_449
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_449
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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park, Debra Pizano.  The critical difference was that the jury’s 

finding of intent to kill applied only to Martinez.  (Hin, supra, 17 

Cal.5th at pp. 452-453.)  Unlike in Pan’s trial, however, there was 

no evidence that Hin and his accomplice had a pre-existing plan 

to shoot the robbery victims if they resisted.  Indeed, the Hin jury 

received evidence that Hin “denied knowing that Kak was going 

to shoot either victim, and he expressed surprise at the shooting.”  

(Id. at p. 453.)  Additionally, there was evidence to support a 

reasonable inference that Hin and his accomplice “perceived 

Martinez to pose a greater threat of resistance” than Pizano, and 

there was evidence that Hin had taken steps to reduce the danger 

that the victims could identify the robbers before the shootings.  

(Id. at pp. 453-454.)  Pan’s record discloses no such reasonable 

basis for distinguishing his specific intent to kill Quyen Luu from 

his intent as to the murder victims.  Not only were they killed in 

precisely the same manner and circumstances within seconds of 

each other but, crucially, all the victims were equally implicated 

in the plan Pan agreed upon beforehand—to “force them to give 

up everything and if they didn’t follow orders or directions they 

would start shooting.”  (15RT 2400.) 

 Pan does not engage with the facts in Hin but argues that 

“nothing in the record” of his own trial established his “intent to 

kill the people in the apartment.”  (Pan 4th Supp. AOB, 19.)  The 

evidence that Pan agreed with Chhuon and the others that 

anyone who resisted would be shot (15RT 2400) refutes that 

argument.  Pan’s assertion that “[t]here was no indication prior 

to the attempted robbery that Chhuon intended to kill anyone” 

https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_452
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_452
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_453
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7052_453
https://www.westlaw.com/Document/Iac31eb50e8fc11ef8d1e89f72f97c722/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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(Pan 4th Supp. AOB, 20) is beside the point—Pan’s shared intent 

was that the robbery victims would be shot if they resisted, an 

entirely foreseeable event.  The fact that Pan was unarmed 

proves little, given that Pan accompanied Chhuon to the chosen 

apartment while Chhuon openly carried his firearm.  (14RT 2243  -

2248.)   

Finally, the record does not support Pan’s assertion that 

“[h]e tried to call off the robbery when a young girl alerted the 

occupants.”  (Pan 4th Supp. AOB, 25.)  On cross-examination, 

Evans testified that he and Pan told each other, “Let’s just leave.”  

However, they chose not to do so because Chhuon “still wanted to 

do it.”  (16RT 2667.)  As Evans explained on re-direct 

examination, despite having “second thoughts about this 

robbery,” Evans and Pan “both went ahead with it.”  (16RT 2671.)  

There is no evidence that Pan did anything to stop the robbery, 

prevent the shootings, or aid the victims.  Instead, he chose to 

complete their plan by remaining Chhuon’s lookout and backup, 

and by helping him flee. 

In sum, Pan’s new Senate Bill 1437 argument fails because 

the jury’s special-circumstances findings, reviewed in 

combination with its attempted murder verdict as to Quyen Luu, 

established that the jury necessarily found Pan shared Chhuon’s 

specific intent to kill Nghiep Thich Le and Hung Dieu Le and 

therefore that Pan acted with reckless indifference to human life 

and was a major participant in the murders.  It follows that the 

alternative-theory errors as to counts 1 and 2 were harmless 

beyond a reasonable doubt. 
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CONCLUSION 

Accordingly, respondent respectfully requests that the 

judgment against appellant Pan be affirmed. 
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